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ABSTRACT.

The rationale for the establishment of scheduled or development banks
generdly derives from the existence of "gaps" in the financid system and the need
to plug such gaps. These gaps have been occasioned by two main factors. The first
is the tradition and inadequacy of the commercia banking arrangements.
Commerical banks service rather than finance industry and agriculture, traditionally
finance working capital and rarely if ever, concern themselves directly with the
provison of long term capital. The Central Bank traditionally controls and regulates
the financia sytern. It does not indulge in commerica banking nor in the finance of
long term projects. The provison of medium and long term capital is thus neglected.
It is againgt this backdrop that scheduled banks have been established. These are
creatures of government with specific objectives. Four of the scheduled Banks have
been studied from the following common indexes:- historical background, structure
and organization, regulation, achievments, problems and procedure for winding up.
These banks are the Federa Mortgage Bank of Nigeria. The Nigeiran Agricultural
And Co-operative Bank Limited, the Nigerian Industriad Development Bank
Limited and the Nigeiran Bank For Commerce And Industry. This work begins
with a background analysis to the problem in chapter one. The objective of the
research and its scope as well as the method used in getting the materials constitute

this chapter. The research is basically hinged on secondary data. Books Journals,
Statutes and Decrees are consulted.



This work focuses essentially on the regulation of some scheduled banks.
Before 1977, scheduled Banks were exempted from the regime of regulation
applicable to Banks and other financial ingtitutions. This was so because they were
carrying out peculiar banking services ie development banking. Under the current
dispensation, the scheduled Banks are regulated by the same law that regulates all

banks and other Financia Institutions in Nigeria

Finally, the work in chapter six summarizes the research work, affirms the
relevance of scheduled Banks to the Nigerian economy, identifies problems and

makes recommendations for their sustenance.
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in development projects in spite of their enormous resources and

geographical spread throughout the country.

The merchant banks provide an array of fmancial services
prominent amongst which are granting of short and medium-tenm loans,
documentary import and export credits and acceptance credit. They also
arrange loans through the issue of bonds and floating of debenture
stocks and undertake loan syndications and equipment leasing. The
operation of the merchant banks suggest that they are more inclined to
import finance than the promotion of agriculture and development of
industries. In the circumstances therefore, there is inadequate access to
finance to establish manufacturing and industrial enterprises. This is the

rationale for the establishment of scheduled or development banks.

Scheduled banks by their nature simply did not and do not emerge
on their own. They are creatures of government. It was realized that 1t
takes time and a lot of agonizing experimentation to work out incentives
and regulations which would effectively induce private institutions to
allocate finance to particular objectives or sectors which govermment
may regard as deserving priority. Scheduled banks are also useful where

.policy-makers are seeking very specific action and quick results and
where the flow of finance resources from abroad requires in most cases
government guarantees, whether the loan is privately or publicly

admimstered.

Therefore scheduled banks are needed to finance specific
projects, particularly the types which private mstitutions cannot easily
be induced to finance especially when they are largely experimental in

nature or when there s a possibility of change which would drastically



alter the economics of investment opportunities such as the overthrow of
an existing government. These Banks carry out peculiai' banking
services. They are wholly government owned and wholly government
controlled. Inspite of all these, they are now regulated by the same laws

that regulate any other bank in Nigeria.

1.2 OBJECTIVES OF THE RESEARCH

This work seeks to research and examine critically the various
legislations establishing and regulating some scheduled or specialized
banks. The place of these institutions under the current regime of
deregulation akin to the laissez - faire philosophy 15 sought to be fully
explored for a clearer understanding of the roles of these scheduled

banks n the national economic setting of Nigeria.

In addition, the research further aims at ascertaining if these
banks have achieved the various purposes for which they were set up
and if not the obstacles militating against them shall be identified and

recommendations made accordingly.

1.3 THE SCOPE OF THE RESEARCH

Historically the research will cover the evolution of scheduled
banking business in Nigeria generally from the colonial period to the
present day. Four selected scheduled banks only shall be extensively
discussed. There are The Federal Mortgage Bank of Nigenia, Nigerian

Agricultural and Co-operative Bank Limited, Nigerian Industnial

oA
Y
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Development Bank Limited and Nigerian Bank for Commerce and

Industry. -

1.4 RESEARCH METHODOLOGY

- The thrust of the research will hinge on secondary data researclh
method. Books, Journals, relevant statutes and Decrees, will be |
consulted. The restatement of legal rules as well as their administration
and analysis will depend on this method. The vanous sources of
information shall be according acknowledged. Originality will {ie in the

identification of the defects in the law and suggestions for reforms.

1.5 HISTORICAL EVOLUTION OF SCHEDULED BANKING
IN NIGERIA

Before tracing the historical evolution of schedued banking in
Nigena, 1t is pertinent to clanfy certain key terms like “Bank™ and
*Scheduled Banks:" with a view to throwing light on certain conceptual
parameters. A bank is defined as a bank licensed under the Decree' and

the same provision defines banking business as:

T?ze buér‘neés ofrecefving depbiifis current . :f‘ s
accoumnt, sqvings account or other similar |

' ;;,”'a.t.:cdw'r‘t', pdyiyrg or colfecting  cheques
Jrawn by or paid in by customers, provi-

sion of fimomcial or such other business

! Scction 66 Banks And Other Financial Inslil_un'ons Decree No, 25 1991
as Amended by Decree No. 4 1997, ' -



as the governor may by order publish in
the Gazerte, designate as banking business "
Banking business by this definition is an open ended one. There is no

distinction between “bank™ and “banker”. In AKWULE AND ORS V.
THE QUEEN® the Supreme court of Nigeria held that the word bank is

a synonym for the word banker.

It therefore follows that a bank 1s a “person” who carnes on
banking business and which 1s a duly mcorporated company and so

licensed to practice.?

Scheduled banks are also known as development banks. These
are banks which are estabiished by the Government to promote

Agriculture, commerce and industry and housing.

Development banking in Nigeria is as old as development
planning mn the country. The first scheduled bank in Nigeria was the
Nigerian Local Development Board which was established in 1946.°
Under the Ten year plan for development 1.e. 1946-1955, the Nigerian
Local Development Board was considered as one of the most important
schemes in the plan and was designed to make loans and grants. to
- government and govemment-controlledlbodies for development purpose
“and to aid and foster Nigerian business activities such as the promotion

and development of village crafts and indutries.”

* Ivid

(1963 1 AUNLR 193.

1 Section 2(1) and 61, Banks And Other Financial Tnstitutions Decree No. 25 1991
as amended by Decree No. 4, 1997

* Nwankwo. G.O: The Nigerian Financial Svstem; 1987 macmillian
publishers London page 6.
* tbid




- The second scheduled bank was the Colony Development Board
which was established in 1949.7 This board supplanted the Nigerian
Local Development Board. The Colony Development Board was
assigned the dual task of facilitating both government and private
economig activity with greater emphasis on the latter. In particular the
bank was to quicken economic development and encourage small

schemes of private enterprise.

The third scheduled bank was the Federal Loans Board which
succeeded the Colony Development Board. It was established on the

3rd day of may, 1956.%

It is instructive to highlieht some of the defects of the early
scheduled banks. In the first place, nearly all had responsibilities for
lending to agriculture and industry. Clearly these require different and

special kinds of skills which were not found in all these institutions.

Secondly, ﬁl their attempt to narrow down their responsibility and
to define them more specifically, some went to the other extremes of
drastically restricting their area of operations almost to the point of -
putting themselves out of business and out of operation. For instance in
the case of the Federal ‘Loans Board, in addition to its original
restrictions on loans to trading and foreign-owned enterprises, 1t refused
to grant loans to set up new businesses on grounds that new operators
were likely to be inexperienced and therefore lack knowledge of the
new venture.” It also denied loans to prosperous enterprises on grounds

that they were capable of raising capital from normal sources since it

* Thid
" Ibid
® Tbid



was considered that its function was to meet the needs of firms that
could not otherwise obtain éapital from nommal sources."”’ It also made
no working capital loans available on the grounds that these could be
got from commercial banks nor did 1t make loans foﬁ'ﬁrojects which ,
even though viable and profitable were considered potential competitors
to government run operations. The Board thus, had all sorts of reasons

not to grant loans at all. -

Another defect was that these banks were characterized in the
main by poor management. The Coloﬁy Development Board, for -
instance had only one full-time employée whose Chief duty was to
supervise loan-assisted agricultural projects. It had no technical staff of
its own for evaluating applications. Rather, it relied on the advice of the
staff of the industrial division of the Department of Commerce and |
Industry who were neither directly associated with the loan boards nor

qualified to judge the commercial viability of the projects.”’

The azbove defects and deficiencies could not be atlowed to
continue fbr too long. However, until Nigeria gained mdependence mn
1960, nothing much could be done. It was therefore mmperative to
establish scheduled banks that would meet the development financing

needs of Nigeria,

Thus, the Nigerian Industrial Development Bank was established
in 1964, while the Nigerian Bank For Commerce and Industry and the
Nigerian Agricultural and Co-operative Bank were eSiéblished i 1973
respectively.  Finally, the Federal Mortgage Bank of Nigeria was
established in 1977. o | -

" Tbid
7 Ibid
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1.6 MECHANICS FOR THE REGULATION OF BANKS IN

Regulation connotes supervision. Supervision is obviously the

existence of a set of rules or defined parameters within which banks and

Financial jnstitutions are supposed fo operate. The supervisory role

therefore is to ensure that the institutions concerned operate within those
rules through a system of regular monitoring. Dewiations from the set

rules and standards must of course Jead to sanctions.'?

Regulation also connotes government intervention. All over the

World, the question of govermnent mtervention and in particular, =

regulation of economic activity, has attracted considerable attention for
some vyears, especially from those who think government should keep
out of business as much as posstble. According to themm, Governments
should concentrate on the management of the bureaucracy which is the

essence of ther existence.

Banks are regulafed internally and externally. Externally, the

: principal laws that reguléte the operations of banking in Nigeria are the

Central Bank of Nigeria Decree” and the Banks and other Financial
Institutions Decree.'® The Central Bank of Nigeria derives its power to
regulate, monitor and supervise the banking industry from these two

decrees.

"> Sansil 1.0. Supervision of Banking Indusiry in Nigeria - An Operater’s View point. Being
a paper prescated at a Seminar organised by Central Bank of Nigeria, in Lagos
between 12th and 16th September, 1994, page 2.

'3 Central Bank of Nigeria Decrce No. 24, 1991 as amended by Decree No. 3, 1977

" Decree No. 25 1991 as amended by Decree No.4, 1997 '




Internally, banks have their own internal system of supervision.
This is carried out by their respective inspection Divisions. Generally,
the inspectors are dreaded and feared and are ofien regarded as criminal

investigators by most of the banking staff.

1.6.1 CENTRAL BANK OF NIGERIA

The Central Bank of Nigeria was established in 1959. The Bank

in its statutory and supervisory relationship with other banks is enjoined =

to ensure high standard of conduct and management throughout the
banking system and to further such policies that are in the National
interest. In this regard, the Central bank of Nigena méy from time to -
time issue directives requiring banks to maintain a certain sum of cash
reserve or hold a minimum amount of specified liquid assets or maintain
a special deposit.'” In fact, the Central Bank of Nigeria has power to
" require each bank in the country from time to time to prepare and
deliver to it a true and correct statement showing the position of the

" deposit liabilities of such bank.'®

Any bank which fails to comply with the requirements is guilty of an

“offence and liable to a fine.’’

. The Governor of the Central Bank of Nigeria has power to order
a special examination of books and affairs of a bank where he is

satisfied that such a bank is undercapitalized or is carrying on its

' Saction 15 and 16. Bank And Other Financial Institutions Decree No. 23, 1991
'* Section 39 (3) (b) Central Banks of Nigeria Decree No 24, 1991,
" Scction 15 (3) (a) and (¢). Banks And Other Financial Institutions Decree No. 24. 1991
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business in 2 manner detrimental to the interest of its depositors and

creditors.'®

Banking Supervision is done in three broadways. First, banks are
~ supervised through returns submitied regularly to the Central Bank of
Nigeria and in this respect the two departments invelved are Banking
Supervision Department and Banking Examrnation Departinent
respectively. The monthly and quarterly returns sent to these two
departiments of the Central Bank of Nigena constit.ute a veritable source
of information and data base 1o monitor the activities of banks. If these -
are carefully and effectively analyzed regularly, they should be able to

trigger off early warning regarding those banks on the road to distress.

Secondly, banks are supervised through bank exémination or
inspection performance on-site. These audits, carried out by the Bank
Examination Department of the Central Bank of Nigeria enable the
Central Bank of Nigenia to examine the books of a bank m greater
details and perform more detailed investigations n areas of suspicion.-'
In performing this role, the Central Bank of Nigeria examiners have
wide powers to request for whatever information deemed necessary to
| the investigation. The on-site bank examination also enables the central
bank of Nigeria to assess the veracity of the returns that are submitted

by the bank.

Effective supervision is also carried out by the requirement that banks
must seek the approval and permission of the Central Bank of Nigeria to

do certain things.'” The Central bank of Nigeria with previous data

¥ Section 32 (1) Ibid
' Section 3 (1) Tbid



bank is able to compare the facts used in supporting a request to

previously supplied data.

It i1s worth mentioning that the Central bank of Nigeria's
regulatory role significantly begins with the procedure and
documentation relating to the application for a banking licence. After
putting in the application, the promoters of the bank are required to
deposit the minimum paid up capital of the bank.*" 1t is apt to noté that
in departure from the past, the decision whether or not to grant a licence
is now that 'of the Governor of the Central Bank with prior approval of

the minister of Finance.”'

Before 1997, the Banks and other Financial Institutions Decree™
exempted developments Banks from the application of its provisions.
However by the provisions of the Banks and other Finances Institutions
(Amendment) Decree”’ the developments banks are subject to the same

regulatory regime like any other bank or financial mstitutions.

It is regrettable that despite the enormous powers granted the
Central Bank of Nigena, incidence of Bank failure is still on the
increase. The first major error committed by the Central Bank of
Nigeria was the granting of licences to too many applicants to open
banks without strict adherence to its guidelines following the Federal
Government’s policy of de-regulation. The Central Bank of Nigeria
should have been more cautious in handing out licences. If the Central
Bank of Nigeria had ascertained through its own research efforts how

many banks were needed in the country and how many of the existing
h‘__-‘-

2 Section 3 (2) and 9 Ibid :
! Section 3 (5) Banks And Other Financial Institutions { Amendment) Decree No. 4
* Section 51 (1) BanksAnd Other Financial Institutions Dcree No. 25, 1991
* Section 25 Banks And Other Financial Institutions (Amendment) Decree No. 4.
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banks were living up to its expectations, it should have phased out the
process of bringing them into existence in large numbers allowing a
reasonable time to study the progress of each batch before the next
batch could come on board. Such an arrangement would have given the
Central Bank of Nigeria enough time to investigate thoroughly each

applicant for a banking licence.

It is desirable that in future, the investigation of all applicants for
aiv operating licence 10 own a bank or any financin! institution chould
include their secondary school and university days. a thorough combing
of places where they had worked, all clubs and societies they belong,
the church or mosque they attend and all their major business
relationships. In other words anybody applving for an operating licence

should be ready to open himself for a thorough investigation.

6.1 NIGERIAN DEPOSIT INSURANCE CORPORATION

The Nigerian Deposit Insurance Corporation was set up in
1988.%* In 1986 the Nigerian economy was liberalized following the
introduction of the structural Adjustment Programme. [he liberalization
resulted in an increase in the number of licensed banks in Nigena to a
very large extent. The increase in the number of banks apparently had
put a strain on the available skilled workforce and engendered unethical,
unsafe and unsound practices amongst banks. These factors made bank

failure imminent. To reduce the negative effects of a bank failure, a

“ Nigenan Deposit Insurance Decree No. 22. 1988 now Chapier 301,
Laws of the Federation (990
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Deposit insurance scheme was introduced to administer the insurance

" scheme.

Thus the Nigerian Deposit Insurance Corporation was created to
stabilize the natiqég’s banking industry by means of the deposii msurance

scheme and theréiﬁy; build public confidence in the banking industry.”

- Despite the above stated laﬁldabie objectives, the entire provistons
have left more questions than answers. Sections 5(1)}c¢) and 26 of the
Decree™® pegeed the maximum amoung:payvable to a depositor in"tase of
an msured bank failure at W50,000.00. In other words, a depositor 1n an
msured bank in case of a failure by the bank shall be entitled to just
M50.,000.00 even if he has ¥2m i his account. Sections 5(1)(c) and 26
of the Decree®’ are not only outrageous but a veritable engil\ie of fraud
by “clever” banks like Alpha Merchant Bank, Capital Merchant Bank
and Finaucial Merchant Bank., The Nigerian Deposit Insurance
Decree®® is also silent on how much from the stolen deposits of the bank

the criminally minded directors repay to the failing the bank.

Currently however, the veil of incorporation of a failing bank can - .
be pierced and erring directors and management can be prosecuted and

ordered to refund all funds embezzled by them to the failed bank.*

This method of regulation does not strictly apply to the scheduled
banks except only in respect of the Federal Mortgage bank of Nigeria

which runs a Savings Account.™

= Danjuma N. The Bankers™ Liability (1993) Heinemann Educational Books
(Nigeria) Plc page 2. '

* Op. cit.

= Op. eit

H op Clt .

* Failed Banks ¢ Recovery of Debtsy And Financial Malpractices {Amendment)
Becree 1993, Section 3 (3) (b). :
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1.6.3 THE CORPORATE AFFAIRS COMMISSION

The Comporate Affairs Commission was created by the companies

and Allied Matters Act,’’ as a legislative response to the inadequacies of

" the old companies Registeries.™> The commission is charged with the
duty of registering and incorporating companies and supervising thé
management of companies. It also has the general function of
administering the companies and Allied matters Act.™ By law, all banks
in Nigeria are first and foremost corporate bodies.™ Consequently they
fall within the jurisdiction of the Corporate Affaus Commission. The
Commission can enforce compliance with the provisions of the
companies and Allied Matters Act” on any bank in so far as the
provisions of the Act are not inconsistent with the provisions of the

Banks and other Financial Institutions Decree.*

" 1.6.4 THE SECURITIES AND EXCHANGE COMMISSION

The Securities and Exchange Commission was established under
the Securities and Exchange Commission Act’’ to regulate

amalgamation, mergers and take-overs in Nigeria. The commission is

* Banks And Other Financial Institutions (Amendment) Decree No. 4. 1997, Scction
25 read with Nigertan Deposit Insurance Act. CAP 62, 1990 Laws of the Federation
of Nigeria Sections 5 (1) (¢) and 26,

Deeree No. 1 1990 (as amended) by Decree No. 32, 1991, :
" E. O. Akanki cd: Essays on Nigerian Company Law (1992) University of Lagos

Press. Lagos pp. 2 -3.

# Companics And Allied Matters Act Op cit Section 7 (1) read with section 541
* Tbid
* [bid : _ . : S
% 1bid scction 636 - ‘
" Securitics And Exchange Commission Decree No. 29, 1988 (Now Cap 406 Laws of

a3
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- also erﬁpowered to fix the prices of securities to be offered to the
public.™® Banks are within the regulatory ambit of the commission to the
extent that banks like any other company may desire to restructure,

. 39
~ reorganize, merge or amalgamate.”

According to the Companies and Allied Matters Act’™ a public
hanking company can only issue its shares by public offer. [nvarizbly -
- this requires the pricing of the shares by the commission. To this extent,

the commission can control the banks,

SR

1.6.6. COMMON LAW AND PRINCIPLES OF EQUITY

In the absence of any Federal Law to the contrary, the common
law of England and the doctrines of equity shall in sO‘*fzir as they relate -
to any matter within the legislative competence of the Federal legislature
be in force in Nigeria,*! Since banking is a matter within the sole
legislative competence of the Federal Legislature, the applicability of
relevant rules of common law and equity as part of Nigerién Banking

law becomes unassailable.

1.7.6. BASIS FOR REGULATION

Governments usually take regulatory action when they believe

that competition within an industry 15 etther mmpossible or contrary to

the Federation. 1990 Section 1,

** Ibid scction %

* Companics And Allicd Matiers Act Op cit scction 341,

“* Thid section 573 -

" 3979 Constitution of Nigeriz {as amended) Scotion 4(2) and item 6 part | schedule 2
Exclusive lcgislative list read with Section 1 interpretation Act Cap 106 Laws of the -
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public interest or will lead to serious nefficiency in the use of resources
or in the delivery of goods and services of the particufar industry, the

aim being to ensure stabifity in the system.

With respect to banking, there are various reasons why the

systemn is regulated. The protection of depositors is the most basic

- rationale underlying banking regulation. The necessity for such

regulation arose as the public began making financial transactions
through banks and people began to hold a greater proportion of their
money in banks. Invariably regulation would protect them from fraud,
sharp practices and carelessness and to mamtain the -gpputation of the

banking industry by ensuring that depositors money is safe.*?

Banking regulafion ensures monetary stability by seekiﬁg to
cont;’ol the amount of credit in the economy and the sectors to which it
is directed and also to reduce the amount in circulation thereby checking
inflation. The “liquidity mop-up™ by the Central Bank through the 1ssue
of stabilization securities to banks is such regulation directed at reducing
the amount of money in circulation. Thus, banking regulation may be put
i place to help or facilitate the execution of the monetary policy of

govemment.

. Reéulaﬁon 1s also intended to create a conducive environment for
efficient and healthy competition. Competition necessarily results in
efficiency and mnovations for the benefit of customers. This means that
regulatory framework is expected to ensure that the entry of other banks

 is checked with a view to ensuring their viability.

Fedcration 1990,
** Danjuma N. Op. ¢it page 74.
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In addition, the magnitude of funds involved in the banking
industry and the tremendous impact that misuse or fraud could have on
the public’s confidence in the system and on the economy as a whole

have made the regulation of banks mmperative,

Currently, the Nigerian banking industry 1s gomg through the
distress regime. This has shaken the public confidence in the country’s

banking system.

Stability in banking system of a country is sine qua non to the stability
of the overall economy of such a country. As a reflection of this, failure

of an institution in another industry, painful as it might be does not

protend as much consequences to other sectors of the economy as a- . .

bank failure. When a bank fails, its depositors are put in jeopardy. Other

banks become threatened and the integnty of the payment mechanism  ©- -

for the entire economy is brought under question. Thus, banking
supervision whose primary objectives is to forestall and prevent bank

failures is crucial to the survival of the financial and economic systems.

The next issue is why should scheduled banks exist in a
deregulated economy like ™igeria? In its broad application, deregulation
is understood to refer to those fiscal and monetary policy measures

which seek to remove regulatory controls on the economic actors in

order to enhance their competitiveness in the market. The concept of |

deregulation therefore is to be understood as a recent economic agenda
which has come full-circle from the period of laissez-faire economics
through the age of expanded role of the state sector back to this new -

quest for the dismantlement of regulations.



It is against this background that Nigerian commercial legislations
exhibit a struggle between the legal privilege model and the freedom of

contract model.™

Whereas the legal privilege model emphasizes responsibility
through restriction and the fulfillment of conditions, the contract model
emphasizes the utility of the right to incorporate and the freedom of
choice of incorporation under a liberal economy state concerned with
facilitating rather than restricting business. Indeed early business

corporations were often regarded as arms of the state control.™

The Regulation of scheduled banks is premised primanly on the
legal privilege model of incorporation. Detractors of this model opine

that it encourages economic dirigism.™ This school of thought supports

privatization and commercialization.

1.7. ORGANIZATIONAL LAYOUT

Chapter one of this research is an introductory one. It deals with
the origin of the problem, objectives and scppe of this research. The
research methodology is also highlighted. The organizational layout of
this work is also projected in this chapter. Finally, the chapter examines
the historical evolution of scheduled banking in Nigenia pin-pointing the
mechanics for the regulation of banking in Nigerta. The relevance of

regulation 1s stressed. Chapter two discusses Federal Mortgage Bank of

** Farrah Furev and Hannigan: Farrar's Company Law (1988) Butterworths.
London Edinburgh. 2nd edition page 79 - 81

Y Op. en

" Op. cit
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Nigeria. Its structure, regulation, achievements, problems and the

procedure for winding them up are also examined.

Chapter three examines the Nigerian Agricultural And Co-
operative Bank Limited. Its structure, organization, regulation,
achievements, problems and its procedure for winding up are also

discussed.

Chapter four deals with the Nigerian Industrial Development
Bank Limited, its structure and organization, 1ts regulation,

achievements, problems and the procedure for winding up are examined.

Chapter five discuses the Nigenan Bank For Commerce And
Industry. The Bank’s stucture and organization, regulation,

achievements, problems and procedure for winding up are examined.

Chapter six deals with the summary of the work,

recommendations and conclusion.

1.8. CONCLUSION

The significance of ba;nking business [ias élfeady been stressed in
paragraph 1.6.3 to a developing economy like Nigeria. Any good
government worth its salt cannot fold its hands and watch businessmen

run such a sensttive business without checks and balances.

Development Banks are befter handled and supervised by the

government. While encouraging government intervention in banking

-~



business, it is equally desirable that certain aspects be left for
determination bv the maﬁagement of such banks. In other words, -
management should not be clogged with bureaucratic procedures in
carrying out its functions. That is to say, while the Government should
continue to monitor the development banks with a view to ensuring that
they meet their objectivéé, it is desirable that certain measure of
independence be given to them as regards the day to day running of the

banks.



CHAPTER TWO

2.0. FEDERAL MORTGAGE BANK OF NIGERIA

2.1. INTRODUCTION

Shelter 1s man’s next most important basic need after food and clothing.
The prow’sion of shelter has thus become a major concern for man since
creation and has reflected his culture and standard of living through the
ages. Indeed the mmportance of shelter was stressed by the federal
Government of Nigeria in the third National development plan which
states interha:

“Shelter represents one of the most basic needs

and has no doubt a profound impact on health,
welfare and productivity of the individual ™ .

The Umted Nations also gave it a global recognition when in
1988. Resolutions Nos 11 and 12 were passed on the 12th of April.
1988 in which the vear 20007 was set as target for the accomplishment

of housing for all.

[t 1s against this backdrop that the Federal Mortgage bank of
Nigeria was established by the Federal Government of Nigeria in 1977°
as a successor to the Nigerian Building Society(NBS). The initial
capital base of the bank was N20 million and by 1980 it was enlarged to
N120 million. In 1993, the Federal Government of Nigeria took a
deliberate decision to commercialize the activities of the bank for the
realization of the government policy of providing shelter for all

Nigerians.

“ Nigeria:- Third national Development Plan page 307,
~ United Nations: Resolutions Nos [[/12 of {2 April. [988.
" Nigeria: Decree No 7. 1977 as amended by Decree No 82, 1993 Federal government Press.
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The Federal Government went ahead with the launching of the

National Housing Policy which in effect made the functions of the

Federal Mortgage bank of Nigeria to become trifocal that ts, a retail

lending institution, the apex lending agency in the country and a

regulatory authority in the housing finance sector * .

Given the above responsibilities, the federal Government decided '

to deconsolidate the activities of the bank into two autonomous
business units to ensure operating efficiency and profitability. The

Bank is now split into two autonomous institutions namely,
(I)  Federal Mortgagé Bank of Nigeria (FMBN) and

(i)  Federal Mortgage Finance Limited”.

The Federal Mortgage Bank of Nigéﬁa has responsibility to
ensure the rational evolution of housing, finance institutions and the
development of appropriate market instruments for resources -

mobilization and also ensuring that the objectives of the National |

housing Policy are realized .

The retail mortgage operations of ' the f'onner'mortgage bank of -~

i

Nigeria is excised and all the business hitherto carried on by the - -

mortgage Bank and all the assets, funds, resources and other movable
and immovable properties became vested in the Federal Mortgage

Finance Limited’ .

4 Nwaham, I: Understanding Mortgage. The Nigerian Accountant Journal
Vol xxvi No 3. September. 1994 Page 19

3 Section 21 (3) Decree No 82 of 19993,

" Ibid Section 21 (3)
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Thv&:_Dv&cree8 also specifies the main functions of the federal

Mortgage Finance Limited as follows:

- To ensure equitable spread of mortgage lending activities all over

the couniry

. = To operate as an efficient and effective mortgage institution
"+ which will be a role model for the private inortgage mstitutions and also

dictate the level and pace of growth in the industry,

. - To minimize avoidable and fraudulent investment losses. and
ensure a timely and adequate loan recovery performance in order to
create opportunities for structured expansion in the provision of housing

ftnances.

ey

2.2 STRUCTURE AND ORGANIZATION,

At dissolution, the Nigerian building Society operated from five
offices namely, Ibadan, Lagos, Enugu, Kaduna and Benin. The Nigerian
Bulding Society was jointly sponsored by the then Federal government
and the Eastern Nigerian Government as small savings and loans

. orgamization® . . w

The federal Mortgage Bank has its head office in Abuja, 'rég_ionall
offices in Enugu, Ibadan, Kaduna and Jos. Now the bank has branch

offices in nearly all the state headquarters in the country.
" The Bank has a Board of Directors comprising the following;'’

: (a) A chainnén who shall be appointeld by the President,

commander- in -chief of the Armed Forces!! .

¥ Ibid Section 3 (1)
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(b)  One person to represent the Federal Ministry of Works and

Housing.

(¢)  Two persons to represent the Central Bank of Nigeria.

(d) One person to represent the general interest.

()  The managing Director of the Federal Mortgagee Bank,

and

(f)  The three Execﬁti\?e Directors of the Federal Mongage
~ Bank. |

The day to day running of the Bank is vested in the Managing

Director who is the chief executive. He shall be appointed by the =

president Commander- in- chief of the Armed Forces. The Board also
comprises a maximum of two Executive Directors appointed by the
President, commander- in- chief of the Armed Forces'?. The Managing

Director and the Executive Directors shall hold office for a period of

five years and may be reappointed for a further period of five years™ . -

Other terms and conditions of their offices shall be contained in their
respective letters of appointment'®. The Board of Directors of the bank
:.""ralso has j)ower to é}j-;-“j?ﬁiht a Secretary to the Bank and such number of- "
officers and other persons as emplovees of the Bank as may appear
expedient and necessary to the board for the proper and efficient

conduct of the business and functions of the Bank. The remuneration,

' Secetion 2 (1) Federal Mortgage Bank of Nigeria Decree. No 82, 1993.
11 Section 9 (1) (a1) Hoid.

1 .'|,.-|r\=
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allowances and pension benefits of the Secretary to the Bank and other

employees of the Bank shall be determined by the Board of Directors'™ .

The capital of the Federal Mortgage Bank of Nigena shall consist
of equity and loan capital. The authorized share capital of the Bank
shall be one hundred million Naira which shall be divided into
N100.00= each and be subscribed and paid up at par by the Federal
Government '°. The loan capital of the Bank shall be provided by the
Federal Government of Nigeria, in such amount and on such terms as
may be determined by the Minister’”. The Bank can also raise money
by way of borrowing from any source provided such a debt does not
#+ exceed its share capital except with the approval of the Minister'®. This i
Cisa salutary provision since it goes a long wayv in providing protection to E
the creditors of the Bank. This 1s largely so because undercapitalization
has been the bane of corporate stability in Nigeria. This section'
therefore encourages the bank to borrow witlun the limits of its

authorized paid up capital to enable it cope with its financial obligations. - "

However, there is a proviso® that if the Minister for Works and
_ Housing- permi.ts, the Bank can borrow beyond its authorized paid up .
"-\:':'?ﬁ:éapitall.' It is not in doubt that the bank is a corporate.body with Sk
perpetual succession and a common seal. Following the decision in

SALOMON V. SALOMON AND CO 2!, it is a different person from its

members, in the instant case, the Federal Government of Nigeria. The

. law is silent on the yardstick that the Minister shall use in determining

¥ Section 10 (3) Ibid.
- " Section 11 (2) Teid. - _ S
'" Section 11 (3) Ibid _ - o T
- " Section 13 (3) Ihid. ' S o
¥ Tbid.
* Soction 13 (1) Ibid. -
1897y AC 22.
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whether the bank should borrow beyond its paid up capital, In case of
Bank failure in the circmnétances, the Federal Government should be
answerable to the creditors on the basis of undercapitalization. This is
because if the Minister is empowered to authorize the Bank to borrow
bevond the share capital, then, it is desirable that in the event of Bank

failure the govermnment should be responsible for such debt.

The shérés of the Bank have been given a par value of N100.00=,
Historically, par value was designed to provide a convenient measure of
member’s hability so that a holder of 100 shares of Federal Mortgage
Bank of Nigeria of N100= each™ would know that he owes the Bank
N10,000.00= no more no less .

- Secondly, par values were also supposed 10 protect creditors at a

time when it was thought that par values would be of a very large -
nominal value out of which a large amount would be left uncalled to
provide a fund from which creditors would obtain payment in the event

. iy
of msolvancy™’ .

The ai'gument here is that even at the beginning of the Bank’s life

- (and any other company at all) par values may be arbitrary and that once

‘the company goes into full operations, par values completely loose "

touch with the real worth of the shares. If for instance, the Bank makes
Jooses, then its net worth gogs down. This means that each share "

becomes worthless than its par value. On the other hand if it had trade

* Companies And Allied matters Act 1990 Laws of The Federation of
Nigeria Scctions 21. 27 and 49. :

3 Farrar. F urcy and Hannigan - Farrar’s Company Law (1988) Butierworths,
London, 2nd cdition Pp 1-20. '
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profits and reinvested them™ | the shares would be worth much more

than thetr par value.

In practice, the real market value of a share .hardly evér
corresponds with its par value. This makes par values totally artificial
because they obscure the fact that a share represents an aliguot part of
~the net undertaking of the bank. It has no real connection with its
arbi'trary Qalue as stated in the statement of the share capital” . In the
final analysis, the arbitrary monitoring syibol attached to a share does '.
not represent the real worth of the share and consequently its market

quotation. This is apt to mislead unsophisticated creditors.

2.2.1. NATIONAL HOUSING FUND.

The Bank also relies on funds provided through the National
Housing Fund. The National Housing fund is to be managed and
administered by the Federal Mortgage bank of Nigena. For the purpose 'h
of tackling the housing problems of Nigeria, the National Housing
Policy introduced a financial system to ensure continuos flow of long
term funds for housing development at affordable cost. Consequently,
.-the Natif_plxal Housing Fund was established®®  with the primary
0bjéctive§27 of addressing the thomy problem of raising cheap i’ong'" |
term funds for financing mortgage. The money generated by this Fund is
to be lent to primary mortgage mstitutions who in turn lend same to

individuals.

 bid.

2 Ihid,

28 Seetion | Decree No 3. 1992,
¥ Section 2 (9) - 8 Ihid.
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The Federal Mortgage Bank of Nigeria is supposed to lend money
from this Fund to primaryv mortgage institutions at 3% interest while the.

primary mortgage institutions lend to individuals at 9% interest’'.

2.4, REGISTRATION

All potential contributors to the Fund are to be registered by the
Federal Mortgage Bank of Nigeria. A registration form would be issued
by the Federal Mortgage Bank of Nigeria to an employee through
his/her employer. This should be completed and returned as indicated
“on the form. Each employee is to be similarly registered to facilitate the

deduction and remittance of contributions.

A : o
A participatiop number is usually allocated to such a registered

person and would remain the same even when one changes his/ her

place of employment. = 1o |

If one is self employed, he/she is.expected'to register. He/she is
expected to collect from any branch of Federal Mortgage of Nigeria, a

registration form.

Following regstration, the employer is éxpected to deduct 2.5%
" from ones salary monthly and remit same to the Federal Mortgage Bank
of Nigeria. Where one is self employed, he/she may pay directly to any
office of the Federal Mortgage Bank of Nigeria. A passbook shall be
issued to such a person to record his monthly contributions. This

passbook must be securely kept as it will be required for every

transaction,

! Ogunseye ‘The Impact of PMI's in Reducing the Demand and Suppiy

Gap in the Nigerian Housing Defivery System.  The Nigerian accountant
~ Journal Vol. xxvii No 3 Seplember, 1994 at page 2.




Employers must deduct the appropriate amount of contribution
from the salary of every worker registered with the Fund and remit same
to he Federal Mortgage Bank of Nigeria. A yearly statement of ones

contributions shall be sent to him.

To borrow from the Fund, one must be a contributor. If one
wants to buy, build or improve ones land and intends to borrow from the
Bank all he has to do is to apply to any mortgage institution. As at now

the interest 1s 9%.

Ones contribution together with the accrued interest will be
refunded to the contributor when he is sixty years of age or retired or

can no longer continue in emplovment due to ill- health.

One will be able to repay the loan after a period of 25 vears.
Whether or not one borrows from the Fund. contributions shall attract

interest.

u
2.5. REGULATION OF THE BANK

As at today in Nigena, the financial services sector of the
economy is regulated mainly by two recent legislations namely: The
Central Bank of Nigeria, Decree’ and the Banks and other Financial
Institutions Decree™. Both Decrees seek to set up a comprehensive
legal and supervision framework for the Banking and financial services

industry in the country to remedy for the inadequacies of the several

* Decree No 24, 1991 as amended by Decree No 3. 1997
* Decree No 25. 1991,
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pieces of legislations hitherto in place providing for the regulation of the

banking and financial services sector of the economy.

The Primary mortgage institutions are under the difect supervision
- of the Federal Mortgage Bank of Nigeria. As a way of sanitizing the
primary mortgage institutions, the Federal Mortgage Bank announced a
ltst of 116 primary mortgage institutions which were certified healthy to
recerve thé certificate of standard leaving a ﬁighteﬁing figure of 136
primary mortgage mstitutions which did not qualifv to be described as

healthy™ .

The Federal Mortgage Bank is a creation of statute with set out
objectives. Initially, the mechanics for its regulation were not the same B
as those of the Banks and other Financial Institutions. For example, the
Bank was exempted from the provisions of the ‘Banks and other -
Financial Institutions Decree™ The Bank was also exempted from
payment of income tax and the provision of any enactment relating to

taxation of companies.” .

"However; in 1997, the law in this area drastically changed. By
the provisions of the Banks and other Financial institutions (amendment)
- Décree™, the Federal Mongége Bank of Nigeria is éubjéct to the same
regulatory mechanics like other banks. In essence, the exemption clause
has been deleted by the new law’®” . It therefore logically follows that
the Bank 1s now under a duty to maintain cash reserves with the Central

Bank of Nigeria as may be directed from time to time™ . The Federal

™ Ogunseve T.O. Opeit page 12,

** Section §1. Banks and Other Financia) institutions Decree No 25, 1991,

iﬁ Section 22 Banks and Other Financial Institutions (Amendment) Decree No 4, 1997,
* Thid.

* Section 15. Decree No 23, 1991
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absent and two other Board members are present. In otherwords, the

- Chairman and two other members can form a quorum™.

The law* requires that notices shall be given of those meetings
and the proceedings thereat. The consequence of failure to give notice

is that the meeting is treated as invalid. In ONWUKA V, TAYMANI*

the plaintiff who was a shareholder in a paper conversion company
limited paid for shares he was allotted. He was however, not sent a
notice of the general meeting of the company which was convened and
held. 1t was held that since the plaintiff was not notified, the meeting N

was invalid and any dectsions taken thereat were void.

A member of the Board and a person holding office of a
;‘"""'_'._001nminee of the Board who has personal interest in a contract or an
agreement entered into or proposed to be considered by the Board or the |
Committee shall forthwith disclose his interest to the Board or
committee and shall not vote on any question relating to that contract or -
arrangement™®. This position is analogous to the common law posirion..-
in PEEL V. LONDON AND NORTH WESTERN RAILWAY
COMPANY LIMITED*? It was held that as part of the Directors duty

to ensure that the members are fully aware of what is to be discussed at
~ the meeting, the notice must disclose any benefit the directors will

obtain as a result of the passing of any resolution.

The law*® also requies that minutes are 1o be kept. The law is

- however silent on the type of minute books that are to be kept by the
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50,000°! The annual financial reports of the bank indicated a ratio of
2:1°? in loan disbursement between whole sale and retail borrowers. The
implication of this is that the bank has too many individuals as against

corporate clients to run after in its loan recovery efforts.

The Federal Government’s statutory Allocation to the National
Housing Fund comunenced with the release of N250 mullion in 1991.
The funds generated from tlllel'sources earhier listed are to be made
available at a cost of 4% interest while the Federal Mortgage Bank of
Nigeria reieases the fund to primary mortgage institutions at the rate of
5% mterest. Each primary mortgage institution 1s expected to charge a

maximum of 4% interest when lending to the final consumer of the fund.

While the forgoing looks a bold attempt to address the acute “
shortage of housing stock, not a single kobo has been disbursed as at
1994.** The research could also not find any record where there is such

dishursement from 1995 till date, -

The Federal Government has announced its intention to relaunch =
the National Housing Programme by building 121,000 housing units all -

over the federation to be funded from the National Housing Fund.™
To qualify for application for any of those houses an ap'p]iéa'ﬁt" va‘é
expected to be a contributor of the National Housing Fund for at least

‘three months running. The role of the priimary mortgage institutions m

this transaction will be the processing of loans for the balance of 80% of

3 Ibid
2 Ibid
% Ogunseyve T.O. opcit page 2
™ ibid
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the price of those houses after the initial deposit of 20% had been paid

and monitoring of the loans. >

The contribution of the Federal Mongaée Finance Limited
towards the Finance and provision of housing in Nigena smce 1977 is
divided into two target groups.

) B .Indivi.dualr\b{v}igr-'occupiérs e

: C

. (i1). - Institutional housing/estate developers.

The Federal Mortgage Finance Limited is located in all the state __
headquarters including Abuja the Federal Capital Territory with many -

savings centres in Urban/commercial locations. =~~~

| ” The deceriﬁ"al‘iiatig)ﬁ of mbrtgagé loan apprdvals which started in
1981 witnessed a rapid increase in the mainstream operations of the i
Bank. Loan applications grew from 44 million in 1984 to 60.75 million
in 1992 % '

Given the fund constraints, stringent credit rating/loan eligibility

criteria were adopted in the mid-eighties to ensure the affordability of -

each mndividual application. An applicant may be asked to scale down .:' .

the proposed development to reduce the scope of components or

increase the value of construction on site before a loan is granted. .

For these reasons, the value of loan approvals which stood at N8
million in 1984 rose to N63 million in 1992. In 1984 Disbursements

were a total of N13 million while the figure rose to N35 million in 1992

** Ibid
. % Ibid



despite the lack of funds due to repayment defaults and the down turn in

the economy.”” There is dearth of data for the years 1993 till date.

2.7. PROBLEMS

The Federal Mortgage Bank of Nigerita has been engaged in a
cold war with the primary mortgage mstitutions over their names.
Particularly offending is the acronym “mortgage bankers™ to which all

of them subscribe. The apex Mortgage Bank had on several occasions -

S T
publicly denounced the use of “mortgage Bankers” describing the

institutions as mere non-banking financial intermediaries.

The implication of | this on the mortgage institutions is grave,
particularly nowadays when an average saver is skeptical dealing even
with commercial banks and therefore sees any relationship with Finar.2e
or Associated companies as heresy. It is hoped that the Federal
Mortgage Bank of Nigeria will relax sending shivers down the spines of
potential savers and depositors with primary mortgage institutions. A
mortgage has been defined as: |

an Instrument recogmized by law by which
property is given up as security without the

necessity of giving up possession of it for
the payment of a debt or obligation.™

When a mortgage is created a loan 1s obtained that is used to finance the
purchase or construction, completion or upprovement (that 1is
renovation) of a house. The house s in tum held as a secunty or

collateral for the loan.

%3 i
* Tbid
¥ Nigeria: Housing Hand book, 1991, Federal Government Press



The mortgage loans are operated in a market dominated by
sources of funds which have relatively shorter maturity thereby making
it difficult for the Bank to service all its loan applications and
commitments because of this mis-match in maturities vis-a-vis savings

and loans term of vears.

The application of variable rate approach is not feasible under the
present regime of interest rate regulation policy of the Government.
Moreover the harmonization of interest rates deposits and lending rates
by the Central Bank of Nigena has ended any competitive edge which

the bank can offer by way of higher price incentive on deposit.

The state of the economy with the steep decline in employment
level has adversely affected the repayment culture and has therefore

prevented the loans being turned around optimally.

It 1s the position of the law that family land 1s not subject to
mortgage by a member of the familv without the consent of the head and
other members of the family. In AMODU TIJANI V. SECRETARY
SOUTHERN NIGERIA"' it was held that the notion of individual

ownership of land is quite foreign to native ideas. Land belongs to the

communit}: . the village or the family, never to the individual.

The average poor Nigerian who resides on family land finds it
impracticable to provide a collateral security to secure a loan in the

circumstances.

The Federal Mortgage Bank runs only a savings Account. People

run savings accounts in Nigeria in such a way that they see nothing

“T1921) AC 399 at 404



40

wrong in coming many times in a month, occasionally for six months
and fairly for one year. Mobilization of savings to overcome the current
shortage of long term funds therefore is the central issue of financing |

mortgage.

. 2.8, PROCEDURE FOR WINDING UP .-

Winding up 1s the process whereby a company duly incorporated
may be terminated. The Federal Mortgage Bank Decree® is silent on
the 1ssue of winding up. In the light of this lacuna, the provisions of the

‘Banks and other Financial Institutions Decree® shall apply without -

prejudice to the provisions of the companies And Allied matters Act.*

First and foremost the Federal Government of Nigeria being the
only shareholder of the Bank can voluntarily wind up the Bank by a

direct Government policy through an instrument spelling out what

should be done n the circumstances. -

On the other hand, if the Governor of the Central Bank is of the

view that the paid up capital of the Bank is lost or unrepresented by .

* available assets, he may with approval of the President of the Federal E

Republic of Nigeria make an order revoking the bank’s license and
requiring its business to be wound up. It may be recalled that mitially
the Federal Mortgage Bank was not bound by the provisions of the e
Banks And Other Financial Institutions Decree.”> The Bank therefore

commenced business without obtaining any licence. Now that the law .

“2 Decree No. 82, 1993 :
 Section 53. Banks And Other Financial Institutions Decree No. 25. 1991,
™ Section 401. Companics And Allied Matters Act. 1990 -

5% Section 31 Banks And Financial lnstitutions Decree No. 25. 1991.

RS
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has been amended and the exemption clause deleted, the bank is subject
1o the regulatory regime of the Central Bank of Nigeria as if it were a

hicensed bank ab initie.

Where the Governor makes an order revoking the licecse of a
Bank and requiring the business of that bank to be wound up, the bank

shall within 14 days of the date of the order, apply to the Federal High

* Court for an order of winding up the affairs of the bank. The application

is to be given speedy hearing.®®

If the bank does not comply with the order, the Govemnor of the Cent.ral. |

Bank may apply to the Federal High Court for the winding up of the” o

The. Federal Mortgage Bank operates savings accounts for its
willing customers. The Nigerian Deposit Insurance Act®’ makes it
mandatory that each customer who operates a savings Account with it
should be msured. In the circumstances the Bank becomes an insured
Bank. If for any reason, the Bank i1s under capitalized, the Nigerian
deposit Insurance Corporation shall take over the management of the

Bank. Where the Bank 1s critically under capitalized and that it cannot

be rehabilitated or such undercapitalisation is as a result of fraud and = % ©°

forgeries or other financial malpractice, the corporation may recommend .

- to the Central Bank of Nigeria that the bank be wound up. Where no

response is recetved within 30 days the corporation may apply to the

Head of State, commander-in-chief of the Armed Forces for consent for

& Section 38 (1) Bank And Financial Institutions Decree No. 25, 1991,
7 Section 20, tap 301 laws of the Federation 1990



the liguidation of the insured institution and thereafter apply to the

Federal High Court for wihding up order.”

2.9. CONCLUSION

The evolution of a virile mortgage banking system in a country is
usually accompanied by the readily available mortgage loans and it is
also heralded by the establishment of a central mortgage Agency as well
as the development of an efficient market for mortgages. The
establishment of a central mortgage Agency is essentially to regulate,
control, monitor, motivate and co-ordinate the activities of the various
primary mortgage institutions and to laise with different agencies likc-
the Central Bank. the Securities and Exchange Commission and the
Nigeria Stock Exchange. Although the Federal Mortgage Bank has gone
a considerable extent in beimng transformed into a central mortgage
Agency for the nation a lot still remains to be done. In addition to the
Federal Mortgage Bank’s present role of regulating and monitoring the
activities of the primary mortgage institutions, it should also see itself as
the principal motivator and co-ordinator of all mortgage banking
operations throughout the country. It must establish an effective
machinery for achieving this. By their nature, request for mortgage loans
come in relatively large amounts. Repaying them from traditional
income sources or from rent on the property takes time too. So to
finance mortgage satisfactorily, what 1s needed is a steady supply of
long-term funds, and if the loans have to be affordable by the average

income eamer, such long term funds have to be cheap. It is in that

“ Section 23 (2) Nigenan Deposit Insurance (Amendment) Decree No. 5. 1997
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direction that the objectives of the Federal Mortgage Bank of Nigeria

- will be realized.
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CHAPTER THREE

3.0. NIGERIAN AGRICULTURAL AND CO-OPERATIVE

BANK LIMITED

3.1. INTRODUCTION

Since Nigeria’s attainment of independence in 1960, it was
understood that lack of a national credit mstitution to finance the
agricultural projects constituted a bottleneck for an accelerated
development and modermzation of the Agricultural sector of the
Nigerian Economy. In a bold step to tackle this problem the Federal
Government of Nigeria established the Nigerian Agricultural Bank
Limited. The Bank was incorporated on the 24th day of March, 1972 as
a Limited Liability Company with a paid up share capital of 500,000
pounds made up of 500,000 shares of ! pound each. It started

operations on 6th day of march, 1973

In order to highlight the role it can play in financing co-operative
projects, the name of the bank was changed to Nigerian Agricultural and
Co-operative Bank Limited” As a result of this change and the
widening of the Bank operations, the Bank needed a broader capital
base to meet the increasing Agriculftural financing needs of small scale
farmers, co~operative societies, state Governments Agencies and agro-
based industries in Nigeria. Consequently the share capital of the Bank
was increased in 1979 by the Federal Government of Nigeria to N150

million”  and smmultaneously the ownership structure of the Bank

" Usman. B. M Nigerian Agricultural and Co-operative Bank Limited
(1992) NACB Publication page 6
- Ibid page 2
" Ibid page 3 IRpant 221, SRR

.
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changed. The Federal Ministry of Finance took N90 million or 60% of
the capital whtle the Centrél Bank of Nigeria took the remaining N60
million or 40%. As at the time of writing the share capital of the

company is N150 million.*

The mandate of the bank encompasses the provision of .credjt
facilities to Federal and State government Agencies, Limited liability
companies, corporate organizations, and individual farmers for all
aspects of Agricultural production including marketing and agro-
processing. The activities of the Bank are mainly geared towards
supporting the Govermment in its bid to improve the incomes and
welfare of the Nigerian farmers generally while promoting rural
development and increasing the Nations” production of food and fiber to

meet the needs of Nigeria’s rapidly expanding population .’

Tt L

3.2, STRUCTURE AND ORGANIZATION

The Bank has its head g;gice- in Kaduna and local branches m all
- the states of the Federation. In 1973 the Bank commenced operations
with only three departments namely operations, Finance and service.:
On the 3rd day of march, 1978, a management structure consisting of.
six departments became operational. These were operations department,
projects and consultancy, Investment Department, Accounts
Department, Legal Department, Administration Department and Co-

operative Department which was created in December, 1978.°

Memora ndum of Association of Nigerian Aernicultyral
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At inception and up to 1982, the Bank’s chief Executive was
referred to as General Manager. The other heads of Departments were -

known as Assistant General Managers.

Presently. the overall responsibility for policy formation of the

bank rests on a board of directors whose members are appointed by the -

President and the Board is headed by a chairman. However, the day to = .

day running of the Bank rests on the managing Director who is assisted -~

- by other Executive Directors. The managing Director and othef

Executive Directors are also members of the Board of Directors.

The Bank reaches its beneficiaries either through d;';;_'rect or on-

lending methods. Only primary co-operative societies that can provide ™

collateral securities that can benefit from the bank’s direct lending. =

Individual members inay also be eligible for loans if they can furnish

collateral security.

Co-operative organizations have benefited more from the bank

through the on-lending scheme.” In this case, a central co-operative

organization to which primary societies are affiliated will obtain a loan

from the Bank to be on-lent to its members. In most cases, these apex

societies have enough developed properties to offer as security to the = . °

Bank. Where the co-operative society fails to offer any property as
collateral security, the Bank insists on the relevant state Government

guaranteeing the loan.

" Thid page 8.
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" 3.2.1. RURAL LENDING

Under the on-lending scheme, credit is channeled through co-

operative societies, state and Federal Government on-lending agencies
and the River Basin Development Authorities. The object of this scheme
1s for the on-lending agencies to endeavour to reach as many rural
farmers as possible since the Bank lacks the infrastructure, personnel

and facilities to penetrate the rural areas sufficiently ®

However, an appraisal of the on-lending strategy revealed that

many rural farmers could not be reached through the existing

machinery.” In order to remedy the situation, the bank introduced the
small holder direct loan scheme in march, 1981 on a pilot scale.
Under this scheme, each farmer could get credit up to a maximum of
N35,000.00 without resource to the provision of either collaterals or title

to land.

By 1984 it was clear that the pilot scheme was a stuiccess in terms-

of both fund utilization by farmers for farming and loan recovery. As a

result of the economic hardship in which the country found itself in

1984, and which led to large scale retrenchments in both the public and¥: .' B

private sectors of the economy, the bank widened the scope of its direct
small holder scheme to take care of retrenched workers who wanted to
take up farming as an occupation. Further to this the wideming of the
scope also took care of those still in employment in both the public and

private sectors but who are interested in farming.’’

® Ibid page 43
¥ Ibid page 7
' Ihid page 83
' Ibid page 9

LI
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- The scheme practically operates in the following manner: After
completing the relevant appvlication forms, a fresh applicant 1s entitled to

a loan of N5,000.00 at the first instance and then N10.000.00 after the
| first loan has been repaid. All a farmer needs 10 do here is to establish
that he is restdent mn lus locality or village and that he 1s a full-time

farmer or substantially a full-time farmer.

The applicant iust als'o_prove to'lﬁig 's'ati.sfactioh of the bank that land on
which he is farming belongs to him or belongs to his family or that he
“has been permitted to use it by the owner and that he i1s ordinarily
resident within the locality where his farmland in question is situate.
Lastly, there would be two guarantors of good standing in the
applicant’s village or jocality who would guarantee his good behaviour

and the loan to be made to lum.

3.2.2. LOAN RECOVERY

~ The bank has since 1988 increased security cover for all loans
above N10,000.00. For example, loans over N250,000.00 but less than
+-N1.0 million attract a securitv cover of 80% outside the project land,
provided the development on the project land is not more than 20% of
loan value plus a legal charge on the project land and all developments
thereon, .whether by the bank funds or by client’s contribution. For loans
above NI1.0 million or for tractor hire or marketing, security cover 1s

100%">

2 )hid page 12



| Similarly, the bank has put, as a top priorit}—'; loan recovél'sf d.n'ves.-
Branch managers have instructions to be more agg‘res‘sive in loan
recovery drives. They are also informed that their loan recovery results
will form a substantial part of the points of judgment in their
performance evaluation.'” Actions being pursued by the bank as regards
defaulting clients include vigorous pohcmg of clients for loan h
repavment, sale of mortgaged properties, seeking court orders to enforce
loan securities and personal actions against defaulting chents. Presently
the bank charges very low mterest rates in the market because of its

developmental role that is, 15% to small scale farmers.*

3.3. REGULATION OF THE BANK

Initially the bank was exempted from the provisions of the Banks

And Other Financial Institutions Decree! However, even then the -

Governor of the Central Bank was empowered in the interest of the
economy of Nigeria by order in writing to appoint. examiners’ to carry
out special examinations mto the books and affairs of the bank and issué
directives to the bank and failure to comply was an offense punishable
with a fine of N50,000.00.2* The Governor in the same vein had powers
to amend by such addition or deletion as may be deemed necessary by

the Governor by order published in the Gazette.

This was the position of the law in this area until the exemption

was deleted by the provisions of the Banks And Other Financial

" Ibid page 12
- " lbid page 14

1 Seetion 51 Banks And Other Financial Institutions Decree No, 25, 1991,
“? Tbid section 51 provisio ' :
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Institutions (Amendment) Decree.>® It therefore follows that the Bank is

b

subject to the same regine of regulation like any other bank.

- By the provisions of the Articles of Association of the Bank 1t 1s a
privat_e company.” Formerly it was by its Articles of Association
regulated mainly by the provisions of the Companies AndbAllied Matters
Act.*® Now the Bank is subject to dual external regulations that 1s, the

Corporate Affairs Commission, and the Central Bank of Nigeria.*

', Before .exami.ning the new position, the Central Bank was not
totally prevented from overseeing the affairs of the bank. However the
enabling powers were by.way of provisio and not mandatory.”” In the
course of this research, efforts were made to cite instances (if any)
where the Governor empirically utilized such powers. No such instance
was seen and on the part of the bank, it preferred to treat such

information as “‘confidential™.

To qualify as a private company, the bank has imposed
restrictions on the transfer of its shares in its Articles of Association.?®
In the circumstances its membership shall not exceed 50 and it is not

~ empowered to solicit for funds or investment from the public.?”

From the accounting records maintained, the directors usually
nrepare and lay before the annual general meetings financial statemeunts

in respect of each year of the bank. The financial statements usually

** Banks And Other Financial Institutions (Amendment) Decree No. 4. 1997

2 Section 1. Anticles of Association of Nigerian Agricultural And Co-operative
Bank Limited.

** By virtuc of its incorporation dated 1st day of November., 1972 as contained
i 11s Memorandum of Association

“* Section 53 Decree No. 25. 1991 and section 25 Decree No, 4, 1997

=" Section 51 Banks And Other Financial Institution Decree No 25 1991

™ Section | (a) Articles of Association of Nigerian Agriculural And ~
Co-operative Bank Limited '
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comply with the requirements of schedule two to the Act™

with respect
to their form and content, Secondly they are prepared m accordance
with the accounting standards, 1ssued from time to time by the Nigerian
Accounting Standards Board mn so far as they are not in cohﬂict with
schedule two. The financial statements do not include statement of its
accounting policies, the statement of source and applicatign of funds, |

the statement of value added and five years financial summary.*!

The balance sheet and the profit and loss account are the key
bmﬁponents of the annual financial statements. The financial statements
are prepared in order to give a true and fair view of the state of affairs
and the profit or loss of the bank for the year.® This requirement for
true and fair view may override any item required under schedule two to
any other requiremenf of the Acts relating to accounts.®> If the
requirement cannot be met without additional information, such
additional information has to be given.™ Conversely if strict compliance
with schedule two would tmpair a true and fair view the directors are

*equired to depart therefrom in order to attain the standard.®

However, it seems that this overriding concern of giving a “true
- and fair view™ 1s merely fanciful. In the first place the concept itself is a
vague one. As professor Bimaje Akpa‘-‘(’ rightly observed:
“The conceptualization was evidently based on

the faulty notion that accounting practice does
Jollow  welladefined, unambiguous rudes aimed

* Ibid section H{a) and (b)

" Section 335 (1) Companies And Allied Matiers Act. 1990

1 Section 22 Ibid

¥ Section 333(2) Ibid

* Section 335(6) Ibid

M Section 335(7) Ibid

* Section 333(8) Hoid

% Akpa. B: Corporate Financial Statement Disclosure in Nigeria: A Critical
Review of the Companigs Decree 1968 being a Seminar paper presented
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- and the profit or loss of the bank for the year™ This requirement for

true and fair view may override any item required under schedule two to .

any other requirement of the Acts relating to accounts.” If the

requirement cannot be met withowt additional information, such

additional information has to be given > Co'nverseiy if strict compliance e

: w1th schedule two would impair a true and fair view the du'ectors are

"“}eqmred to depart therefrom in order to attain the standard. 33

'However it seems that t’m's overriding concern of giving a “true .-

and falr v1ew is mere]y fanciful. In thf: first place the concept itself is a. -

vague one. As professor Bunaje Akpa®® rightly observed:

“The conceptﬂah zation was evtderrtly based on
the faulty notion that accounting practice does
Jollow  well-defined, unambiguous rules aimed

* Ibid section l(a) and (b) -

* Section 335 (1) Compamc-s And A.lhcd Mauers Act, 1990 -

* Section 22 Tbid : .

** Section 335¢2) fbid

N Seclion 335(6) bid
3 Section 33 5(7) Thid .

3% Section 335(8) Tbid :

3¢ Akpa. B: Caorporate Financial Statement Disclosure in ngena A Critical :
Review of the Companies Decree 1968 being a Seminar paper presented.. - .
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" ar a true statement of affairs. But today we know
hetter ........ this concept has been found in the
accounting literature 1o be neither heve nor there
in su far as it is akin to the concept of beauty
that only the beholder can adequarely judge.
Thatr is 1o say what is a trne and fair view
depends lavgely on  the choice  of accounting
policies which  have  numerons alternatves
supported by their excuses called theories ...~

In the circumstances, using this accepted method, it is possible to arrive "

at over a miliion different “true and fair” views on the same set of .

accounts.”’

The accounts of the bank are usually audited by a firm of

independent auditors. The auditor’s report is always attached to the . .

annual financial statements. This report is vital as a confirmation that the

accounts may be relied upon as true and fair.

The auditor’s report usually conforms with matters set out in =

schedule 6 to the 1990 Act.® The first is whether they have obtained :

all the information and explanations which to the best of their

knowledge and belief, were necessary for the purpose of their audit. The -
second is whether in their opinion, proper books of account have been |

kept by the company, so far as it appears from their examination of the

books. With respect to branches of the bank not visited by them, they o

are to state if proper returns were received which were adequate for the -
purpose of their audit. Thlrd}y and most importantly, the audlt reports
state whether the balance sheet and profit and loss account are n

agreement with the books of accounts and the returns. Finally, the =

al the Annual Conference of the Nigeria Accounting Tcachcrs Association
held at University of Lagos, Lagos. 1986
3" Farrar: opcit page 44

* Companies And Allicd Matters Act, 1990
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- report certifies that the ﬁnanmal statements audlted gwe the mformanon _

.requlred by the Act and inn the manner required.

The first problem with the law relating to audit is the fact that the
“audit itself is not required to be conducted in accordance with the
applicable professional auditing standards or guwidelines. Secondly, the
audit report is still restricted to matters which bear directly on the
" iathematical accuracy of the accounts. This leaves the important
matters such as the valuation of assets and the total emoluments of

Directors.

The codification of the common Iaw duttes ‘of an auditor w1th
respect to the standard of care required of him in checking errors, fraud
and the discrepancies has created a problem in that their report may ot
help in dictating fraud 1n a bank. In scrutinizing the accounts, an audito_f _
must exercise all such care diligence and skill as is reasonably necessary
in each particular circumstances”.  This appeérs to adopt the
formulation of the common law courts as to the auditors duties which
were classicallv. expressed in the judgment of Lopes, L. J. in RE |
KINGSTON COTTON MILLS (NO.2Y"! as follows:

-I,-‘_ IS the ;“”L Qf :"‘II'( \”hlﬂ',"l” o .‘lb-"r'nl.’l'__' o bear on

{ A / ¢ 4 28t ¥ L+ 1] . '
e work ne nas 1o Jt FIOrmt Rl SKiil, care, and

caution which a reasonably competent, careful
and cautious auditor would use. what 1s
reasonable skill, care and caution would depend
on the particular circumstances of each case. An
anditor is not bound 1o be a detective, or as was
said 10 approach his work with suspicion or with
Joregone conclusion that there is something
wrong. He is a waich dog but nor a ,.’r'."; wocd=H -‘!;ri.z'(

[} there s anvinne caicuwiared 10 excill



have a right of intervention in management matiers by view of
~ resolutions in general meetings while the majority view opined that the
shareholders couid not by ordinary resolution dictate to or overrule the

directors in respect of matters entrusted to them by the Articles.

The Articles of the bank have rejected the 'maiority view and
adopted the minority view. The shareholders of the bank have absolute

control in the regulation of the bank

34. ACHIEVEMENTS

The social an& economic impacts of the baﬁk’s'prégramme 6n ﬂle
- national economy are quite enormous. A study conducted by a
consultancy company - Manu International Limited on the activities of
the bank between 1973 to 1985 showed that the output from the bank’s
assisted projects in its twelve years of existence was for example
266,335 tons of rice, l$'4,220 tons of maize and 140, 639 tons of yams.
In addition, the output included 2, 198, 930 tons of sugarcane, 24 .4
milhon dozen eggs, 1,528, 590 spent lavers, 573,463 broilers and
§9,909 heads of cattle. ™

SRR 3

The study further showed that by 1985 the bank funded projects,

provided employment opportunities for about 606 management

posttions, 3,029 technical positions and some 99,592 openings filled by
other categones of staff. In value terms, the total estimated value of
sutput from all projects funded by' the bank as at 1985 was put at

N1.847 billion. Furthermore, these projects have led to the construction

* Usman B.M. opcit pupe 19-20 (Available data in the bank’s headquarters did not cxceed the
vear 1983).
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of roads, canals, dams, wells and boreholes and the provision of "

 additional employment oppoﬁ‘_l'mjties to Nigerians. During the same :

period (1973 to 1985) about 86.59% of farmers imterviewed in a
nationwide survey regarded the bank as the most credible source of

Agricultural credit in Nigeria.*

In addition, the bank is the first creditable institution to assert the
B ilﬁpdrtance of the small scale farmers on the Nigerian agricultural scene
through the successful implementation of its small-holder loan scheme
mtroduced 1in 1981. This scheme came as succor to the Nigerian small
scale farmers because of its liberal lending conditions. Presently, with
the number of its small-holder beneficiaries standing at over 850,000,
the bank stands tall as the bank that attracts the highest n'ﬁmber of small-
holder beneficiaries nation-wide. Between 1981 to 1992 a total of N544
million was approved and N465 million disbursed under the small
“holder loan scheme.””

Anofhér felnarkablé achievement by the bank is that it is the first
credit institution to introduce credit schemes that cut across all aspects

of the Nigerian agricultural industry. These schemes include on-lending, -

Direct lending, smali holder scheine, special small-holder loan scheme, '

workers’ scheme, marketing loans scheme and Agro-industrial service.
- Through these schemes, the bank has successfully financed many agro-
based projects such as arable and tree crops, horticultural poultry,

piggery, cattle, rabbitry and fishery*® .



Through 1ts unique and innovative credit proorammes the bank i$
'also the first institution to involve both government and non-govemment
institutions in channeling credit facilities to farmers. Simlarly it has also
successfully led other finance insti_tuﬁons in loan sydications for the
purpose of mobilizing funds for agricultural production and agi“o- .

- processing.

- 1t'is also important to note that the bank has an extensive effect
. on the nations’ agricultural scene not only in terms of its institutional
framework and operational efficiency but also. in geographical coverage

| . and expanded operational base. The bank operates through zonal

. - offices, branch offices and representative offices at the local government

levels across the nation. In this way the services of the bank are brought
~ to the doorsteps of millions of Nigerian farmers. Thus, the bank emerges

© asthe apex lending agricultural finance institution in the country. . .

Remarkable achievements have also been recorded by the bank in
its organizational structure, personnel and staff welfare as well as in the

- establishment of subsidiaries. For insentience, the bank has established

- the following compani-eS' The Nigerian Agricultural and Co-operative

i - Bank consultancy and Finance Company Lumted Natmnal Poultry'

" Production Company Limited*

..__-The bank also has shares in the following Ct);mpar.ﬁes: Federal
| Savings Baq}g Limited, Nigerian National Shipping Company, Nigerian
“starch mill, Okomu Oil Palm Limited, Rison Palm Limited, Savannah -

Sugar Company, Adapalin Limited, Nigerian Beverage Comﬁgﬁy, Akwa

* Thid



~ Palm Limited and Madara Company Limited.*® These companies are

contributing in building the economy in various ways.

'35, PROBLEMS
L l‘nsp’ite of its '-ver'y impressive belfonnance over the };ear_s;{%gvmjai B

constraints are responsible for a number of set-banks being experienced .

by the bank.

~ Some farmers still see the bank as an organization where loans
- are granted through bureaucratic and cumbersome procedures. This is
-+ mainly due to the bank’s requirement of the supervised credit system.

This is because over-80% of the bank’s clients are illiterate peasants

B who are neither used to, nor possess ability to comprehend office

. routines and procedures. . -

. Administering the direct small-holder loan is expensive and is

often accomplished at a loss to the bank. The reason is obvious. Small-

holder credit anywhere in the world is expensive to admmnister because =~

- the returns are never enough to cover the cost of credit administration.” =~ *

One of tfie probl'ems that has had a dé'.v'z'i.stétin'g effect on the bank ~

over the years is the problem of either shortage, increasing cost, =~

inade.quacy of or late supply of agricultural inputs such as improved
seeds, agro-chemicals and feeds. For mnstance, the bank had to suspend

some poultry projects in the past because of the dearth of feeds >

[T
* Tmad _ L _ :
¥ N.A.C.B. a1 20-A Souvenir Brochre of the 20th Anniversary Celebration -
of NACE Limited 1993 - 1995 page 31. o
5’_2 Usman B.M. opcil page 94 L




This ugly situation mfonned the bank’ dSCISIOH to pammpate in

the productlon of these lnputs either through _]omt ventures or outright

_provision of funds to interested clients > -

At inception, the Federal Government granted soft loans to the

bank for its operation. This was complimented by loans from the Central

" Bank mainly  as short-falls from the Agricultural credit guarantee

scheme. Later the Government stopped granting soft loans o the Bank.

The immediate fall-out is that the Bank has resorted to borrowing its
| loanable funds from the mtematlonal capltal market despite the obwous "
burden of Naria slide and exchange rate ﬂuctuahons Sources of fund for |

~ the Bank in the mtematmnal market mclude

Iritematidn'al Bank for Reconsmlction and Development And

- ‘African Development Bank. The African Development Bank has been a
- major source of fund to the Bank since 1988, Also the multiplier -

effect of the depreciation of the nation’s currency is taking its toll on the

- Bank’s Operatlonal costs All the same, the Bank 1s expected to charge

lower interest rate than the Central Bank’s nummum rechscount rate

Furthermore the pl‘oblem of loan default has been with the bank =

since inception. Experience has shown that some of the farmers who got .

loans regard the bank as a Government parastatal established to approve

and disburse loans to farmers as part of the “national cake”. What has

contributed to the above impression is the granting of loans at very low

interest rates. The effect of this is that even where the beneficiaries have -
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the means to repay the bank’s loans when due, they lack the will to do
$0. The result is low repayment rate and decrease in the bank’s liquidity - |

resulting in reduced loanable funds.

Some farmers are so poor that they do not have collateral to use =~

as security for loans. In some instances, in their desperate bid to secure -

lodns by all means they end up obtaining a certificate of occupancy over -~ .

family land. This usually creases recovery problems for the bank. For

instance, in AATSAV JAGUSA & ORS V. NIGERIAN -
" AGRICULTURAL AND CO-OPERATIVE BANK LIMITED® the =

son of the Ist plaintiff sometime m 1981 obtained a loan of

N138,000.00 from the defendant vide loan reference number 81047. He

“secured the loan with a parce] of land measuring 29.73 hectres covered =

by a Benue State certificate of dceupancy Number BN 1521 dated the = - |

2nd day of February, 1978 and registered as No.309/1 in the Lands

Registry Makurdi. The said parcel of land is family land and the =~

. consent of other members of the family was not obtained. The 1st.

plamtiff’s son defaulted and the bank advertised to sell the oftatenad

seeun'ty by public auction on Sunday the 29th day of September, 1996.- -

Unknown to the defendant, a relation of the plaintiff had already_.__--:"_

successfully quashed the certificate of occupancy in question before the
ngh Court of Justice of Benue State of Nigena holden at Katsma—Ala 111__
H AATSAV V. NATHANIEL UGENY] & 20RS” "

In the mrcmnstances the bank was rendered helpless. Before this

" '_'case was heard on its ment the plamt1ffs obtamed an mtenm Injunction

*® GHC/139/96 -
' KHC/29/1988
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" ‘and later an interlocutory 'injunction restraining the defendant from
carrying out the slated auction sale.

" Similarly in GYUSE FARMS LIMITED AND 20RS_V.
NIGERIAN AGRICULTURAL AND _CO-OPERATIVE BANK

 LIMITED® . the plamtiffs/applicants took out a writ of summons

Foa

 against the defendant. Simultaneously with the application for a writ, the - -

applicants filed a motion exparre for interim injunction pending the

determination of the motion on notice and another application for an |

" interloctitory injunction became necessarv because the st applicant’s
farm was to be auctioned by the defendant on the 19%th day of

November, 1987 since the applicants defaulted repaying a loan they .

o  took from the defendant.

- After listening to the a.r'gmﬁents, the court granted the injunction

restraining the defendant from carrying out the auction sale. .

' 3.6, PROCEDURE FOR WINDINGUP *

o - The Articles of Ass_dciation of the Bank provide for winding up.

The ‘winding up is to be done by way of Extraordinary resolution. The o s

Articles Specify that the winding up shall be voluntary or official ¥ Tn-

- both cases, a liquidator is to be appeinted. There is no eiaborate

provision relating to winding up other than this and therefore recourse

shall be had to the Companies and Allied Matters Act, 1990. Voluntary - -

" liquidation is the normal and commoenest mode of winding up .

cOﬁtemp]ated by law. The procedure depends on whether it is a

. *® (1983-1988) BNLR 226 4, 228 . e
" Section 99 (4) Articles of Association of Nigerian Agricultural and Co-operative Bank Limited.



o .

member’s winding up when the Bank is solvent or a creditor’s winding

up when the Bank is insolvent, This in itself is determined by the fact - - |

that the Bank’s directors make a declaration of solvency within five

weeks of the winding up resolution.

Where a winding up of the bank is to be effected by the court 1t is

- referred to as official liquidation. The Jurisdiction of winding up in the .

circumstance 1s vested exclusively in the Federal High Court.% The
Bank 'z_nay be wound up compulsorily by court when there is a speéial_ -
resolution to that effect by the members or when there i1s default in
delivering the statutory report or in holding the statutory meeting. This
requirement anticipates that the bank would be privatised and

. . cominercialised in future. Similarly the bank may be wound up by court

N if the numnber of its members is reduced below the statutory mintmum of

two.

~ The two most nnportant grounds of compulsory winding up are
inability to pay debts and the just and equitable ground. The former is
'_ - very significant for creditors while the latter is an important sharcholder

" protection device.

R lnabjlity'.tb‘[“)éy. debts may anse in ._any ‘one of thé following.
three situat"ig;is.. First, if' a creditor, by assignment or otherwise to
whom the bank is indebted n a sum exceeding N2,000 which i3
presently due has served notice on the company to pay and it -
- neglects to do so after three weeks of the notice. The notice is
properly served by leaving a demand under the creditor’s hand at the

tegistered or head office of the bank. The petition w_ould only be

% Section 407 (1) Federal High Court Amendment Decree No. 61,1991, . 1
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granted where the bank haé not péid 1I1p' the swms or secured or '
compounded it to the reasonable satisfaction of the creditor. - |
However, in RE _LONDON & _PARIS BANKING
CORPORATION® it was held that a debt which is bonafide

disputed would be unsustainable.

Secondly, if execution or other process issued on.a judgment, = -

decree or order of any court in favour of a creditor is returned
unsatisfied either partly or wholly, a winding up petition may be brought ”

on grounds of 1nability to pay debts.

Thirdly, the court may after taking into account the bank’s -

o contingent or prospective liabilities form the view that the bank is

- unable to pay its debts. A leading illustration on this point is the case of

RE MEDIDPHARM PUBLICATION (NIG) LTD.%* 1n that case the

~.company had only a nominal capital of 100 pounds which was

" exhausted. It had no assets and it could not pay ordinary expenses. It

o had only £2:11° :8% in the bank’s account. A cheque for 100 pounds it

issued was dishonoured. In the circumstances the petition to wind up the
companv was granted.

. R fhe q'uést.ir;)n of whetlhe.r'of nbt Iit 1s just and equitable-to wind up % g
~ is one of fact. In RE GERMAN DATE COFFEE COMPANY® it was

held that if a company’s substratum or principal objéct fails it could be -

. woundup. . |

6 (1874) CL 19 Ex 444,
(1971 UILR 421

- %3(1882) 20 CHD 169.
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3.7. CONCLUSION

Going by the outstanding achievements of the Bank one is not left

in any doubts as to its solid foundations for the future.

By the Bank’s performance in areas of agricultural financing and
rural development through mstitutions. groups and individuals, it can be
said with some degree of conviesion that the future of Nigerian
Agricultural And Development Bank is bright. Inspite of the short-
coming of off-shore credit to the Bank largely due to the substantial
slide of the local currency. the Naria in exchange value. it must be
admitted that the discovery of this source of fund 1s a giant leap forward.
Now and in the foreseeable future. the Bank will continue to have
loanable funds to meet its varied operations. It is also hoped that the
Bank will play a significant role in assisting farmers in the exportation of
their produce as well as the importation of inputs that are difficult to

source locally.

Under its subsidiary. the Food Development Corporation Limited.
the Bank hopes to venture into agricuitural commodity exchange market.
When fully operational, the Bank will increase food output by stabilising

and harmonizing agricultural commodity prices.

To secure the future of the Bank the Federal Government of
Nigeria has to come to the assistance of the Bank in some areas. if it
must remain a development bank in the prevailing economic
¢ircumstances. For instance, it is now imperative in order to strengthen
its borrowing capability in the capital market to increase the share
capital of the Bank. Secondly. the Government should be providing

annual loanable funds to the Bank at concessionary rates in order to
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~ assist the Bank in meeting the ever increasing demands for credit
facilities by the Nigeritan farmers. In addition the Government should
underwrite on an annual basis, losses incurred in administering loans to

small scale farmers and also provide grants and subventions from time

- . to time for mnfrastructural development and mstitutional building. These

would’go a long way in enhancing the role being played by the Bank in

T tha Nntian" o scmicnltaral cantsare 0 L
WAIN L TURITED L Ll Pl ada R e
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CHAPTER FOUR

© 4.0. NIGERIAN INDUSTRIAL DEVELOPMENT

BANK LIMITED.

4l INTRODUCTION

- The Nigerian Industrial Déveloplﬁent Bank Limited was
.established on January, 22nd, 1964' through the reconstruction of the
then Iﬁfgely foreign owned Investment Company of Nigeria (ICON)
which had been incorporated on the 17th day of October, 1939 as an

industrial development financial company. The Bank was established

K ~ then with a share capital of N8.5 million® . At the inception of the Bank,

~only 26% of its paid-up share were owned by local stock/shareholders

~ including Central Bank of .Nige_ria while the remaining 74% were owned
by foreign shareholders HoWever,- in 1976 the Federal Government of
~ Nigeria bought out all the foreign shareholders and it became the Banks
_- Iargest single shareholder through the holding of the Central Bank of

.- Nigenia and Ministry of Finance Incorporated. In essence, the Federal

7 Government of Nigeria through the holding of Central Bank of Nigeria

and Ministry of Finance owns 99%" of the bank’s shares while the
remaming 10% is shared by Corporations, Companies and - private

Nigenan Investors, - -

P

' NIDB Special Brodure (1964 - 1989) General Policies. NIDB Pubtication, page 1. i

* NIDB General Policies. NIDB Publication, page 1. _

* NIDB Speciat Brodure (1964 - 1989) General Policies. NIDB Publication, page 2. -~
4 P . . .

- Ibid N : . : :
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| The Bank is a Development Finance .Compan_y which provides
medium and long term finance and sometimes makes equity
investments. Financial assistance is available only to limited liability
‘companies registered in Nigeria. The Bank prefers to provide funds for
- Companies which are either Wholl_v-owned by Nigerians or with
substantial equity investments by Nigerians. Furthermore, the Bank

provides  financial  assistance to  smali/medinm. and  iarge  scale

‘enterprises which by their size can make significant contribution to the
Nigenan economy. The Bank finances projects located in any parts of
the country and encourages dispersal of industries away from the more

industrialized centres.

The scope of investment is presently limited to _manufa'ctuﬁng,

non-petroleum mining and tourism which includes hotels of international

standards. Service industries are generally excluded except where there

is the prospect of manufacturing in the short term.” Project proposals e

could be for the establishment of new ones or for the expansion of S

existing projects.

| The project should be eco.nomically .desi'rable- ie it should be .
'éapab]e of raising living standards, prow'dfng employmeut or conserving  '
foreign exchange. It should also be technically feasible /e the technical
processes involved should be capable of being carried out under existing_
conditions of availability of raw materials, modem machinery and
equipment, essential services, technical and managenal personnel and

labour. The project should be commercially viable ie. éépable of

making satisfactory | profit taking into account the cost of produgtion

" 3 NIDB General Policies. NTDB Publication, page 2
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‘and sales proceeds, the surplus beihg sufﬁcient to repay loans, to build
up reserve and to pay reasonable dividends. L
 The Bank’s minimum loan investment in any project is
N50,000.60 (fitty thousand Naria 01’[1}_’).6 On the outer hand, the Bank’s
maximum exposure in lean and equity in any single enterprise will not

hemore than 75% of the project’s total capital cost or 15% of the

* Bank’s paid up share-capital and free reserves, whichever is lower. Both

. the mimmum and the maximum Investment exposure depend on a

mumber of eriteria mcluding total project cost and debt equity ratio. -

Whenever the Bank makes an equity investment, the minimum is 11% . .

© while the maximum is 26% of the client’s company’s paid-up share .

: capital.

4.2. STRUCTURE AND ORGANIZATION

The Bank has its Head Office mn Lagog and Aréa Ofﬁcéé'fn_ e

Kaduna, Aba, Bauchi and Akure. Promoters of projects nonmally
contact the bank directly either in writing or by personal visits to the .

Head Office, area Headquarters or haison offices. Inmal contact with -

‘preliminary data is preferred at an early stage of project development

when the bank can offer useful advice through its promotion and L
Development Department. A detailed project feasibility study should be

undertaken by the promoter and a report submitted to enable the Bank

commence the appraisal processes. In limited cases, the Bank’s .= =~ i

"Promotion and Development Department can undertake the project

feasibility study on behalf of promoters for a nominal fee. A satisfactory

“ Ibid




feasibility report should contain a market report establishing the demand
for the proposed products and the competitive prices and brief notes on
the historv of the chient company, the composition of its board of
directors and senior management team. Copies of the Certificate of
incorporation, memorandum and Articles of Association should be

attached.

The Proi otion and Development Department provides assistance
10 promoters for the development of projects which though seemingly
attractive, are insufficiently prepared for meaningful appraisal or
implementation. It also provides opportunity for the Bank to increase the
volume of its lending activities by stimulating new projects through
active promotion of projects that fall in line with investment policy of
the Bank. In some cases, the Department prepares project feasibility
reports and identifies suitable financial and management partners for

prospective clients,

The appraisal process is undertaken by the Appraisal Department
and starts after the submission of the above detailed information and
involves visits to sites and verification of the information submitted. The
tune interval between the submission of detailed data and the approval

of the investment by the Bank’s Board can be up to two months.”

The Bank’s appraisal team comprises an industrial engineer, an
investment executive and an economist. The team studies all aspects of
the project and takes into account various established internal guidelines
before reaching a conclusion. The investment committee reviews the

proposal and if considered satisfactory a recommendation is presented

" Ibid page 7
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to the Board of Directors which normally meets bi-anually.® When
sanctioned by the Board, a letter of offer is sent to the promoter. No

commitinent can be made prior fo sanction by the Board.

The Bank does not support procurement of second hand or

' reconditioned machinery and equipment.

| After aceepting the letter, of oiffer, the prumoier eners. into -
d-iscussion with the Legal Department on the preparation of the loan and
mortgage agreement, the Finance Department on the procedure for
disbursing the funds and the Investment Supervision Department on the
fulfillment of the terms and condittons of the offer. In smaller projects,
the relevant Area Administrations could be contacted for these
discussions. Loans are usually disbursed directly to the suppliers of
goods and services according to an agreed disbursement schedule, The
bank does not disburse directly to a client company’s account except in
the case of refinancing of an earlier approved investment or
- reimbursement of costs incurred by the promoter on approved ftems of

fixed assets that fall within the Bank’s financial commitment in the

- project.

The Investment Supervisien Department maintains contact with

clients until loans are fully repaid or the equity investment sold.

Management Services Department of the Bank provides
consultancy services to the Bank’s customers and to the general public.
The range of such services include production, planning and control,
preventive maintenance, market research, marketing and sales

organization. The Department also undertakes financial control and
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accounting  services, business appraisals, executive selection,
management secondments, management development tramning and

personnel and industrial relation.

N The bank owns 90% shares in ICON Stock Brokers Limited. On .
the other hand, Leasing Company of Nigeria Limited and NIDB

 Trustees Limited are whollv owned subsidiaries of the Bank.

4.2.1. REPAYMENT PERIOD

In general, a moratorium on repayment of twelve months is

granted beginning from the date of commissioning of the project. The

“‘minimum amortisation tenn is five vears while the maximum period of

amortisation is fifteen years which gives total term of between five and
~ fifteen vears. A legal mortgage is usually created on the fixed assets of
the project and a second charge on the floating assets. In order to obtain
overdrafts from commercial Banks for working capital, the Bank allows,
a second charge on the fixed assets and a first charge on the ﬂoati_ng

assets to be created by them. =~

Other collateral securities such as personal parent company or

~reputable bank guarantee/government securities and stock Exchange and

o 'personal real properly can be accepted. The values of the security

. offered should be at least one and a half times the proposed investment.
.. The client has option to repay outstanding principal installments subject

to a graduated prepaviment premiun.
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43. REGULATION OF THE BANK

" The Nigerian Industrial Development Bank Limited is a private

company limited by shares’ . The Bank is managed by a Board of

o Directors who are appointed by the Federal Govemment of Nigeria. The

Board of Directors is headed by the Managing Director who is the chief

executive of the Bank.

| " The Bank is basically regulated by its memorandum and Articles
'- of Assocmtlon The Bank being a registered Company, it is Ye"ulatEd by .

the p_rovlsmns of the Compames And Allied matters Act.'® -

Imtlallv the Banl\ was ewzempted from the prowsmns of the Banks

S And Other Financial Institutions Decree However, following the

enactment of the Banks And Other Financial Institutions (Amendment)
Decree! '™ the Bank is subject to the same regulation like other Banks.
in the circumstances, the Bank is also Sub_]ect to the provisions of
Central Bank Decree.'> The Bank is therefore under a duty {0 maintain
cash reserves with the Central Bank of Nigerian as may be directed
from time to time It is etluallv subject to special examinations and

report thereon from officials of the Central Bank of ng,erianS

i ‘Similarly, the Bank is now subject to special examination by the Central

Bank of Nigenan if it is in the public inierest so to do or any other

-« reason specified by law permitting the Central Bank of Nigeria to do

. 50" The Bank being a private company is enjoined by law®’ not 1o

£ ¥ Section 29¢3) Companics And Allied Matters Act. 1990 (as amended).
“: ' Cap 59 Laws of The Federation 1990
- Section 51 (1)¢) Banks And Other Financial Institutions Decree No 25. 1999
as amended by Decree No 4. 1997,
" Soction 23 Decree 4. 1997

_‘ Banks And Other Financial Institutions Decree No ﬁ‘?;. 1991 as .m1ended b\ Decree Nao 4. 1957

L Y g

* Ibid. section 15 .
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_members R

invite the public to subscribe for any shares or debentures of the Bank or

deposit money for fixed periods or payablle"on call whether or not

~ bearing interest. The membership of the bank shall not exceed ﬁfty. '

L The%irectors of the Bank usually prepare and Ilay before the

~annual general meetings financial statements in respect of each year of
e i' the bank. It has been observed that the financial statements do not
| include a statemnent of its accounting policies, the statement of source.

e and apphcatton of ﬁmds the sratement of value added and the five. year .

" financial pohcv This is in line with the protection given to the Bank in

~ this direction by the Compames And Allied matters of Act'” in its

. capacity as a private Company. “The accounts of the Bank are usually

audited by a firm of independent auditors. The accountino records are

. kept-in the same form and contents as that of the N1genan Agncultural

L 'And Co-operanve Bank lelted 1"

The key records of accounts kept by the Bank are the balance
sheet and the profit and loss account. They are principally prepared to
give a true and fair view”'of the state of affairs and the profit or loss of
the Bank for each vear. As earlier stated this position is not

satisfactory."”

The audit report which is usually attached to the Annual Financial

Statement prepared by the Board of Directors does not in anyway reveal

- the emolument of directors and valuation of assets of the Bank. A

'S Companies And Allied Matters Act op cit Section 23
“Tbid

17 Ihid section 334 (3)
© . ™% This is adequately discussed in paragraph 3.3, chdpter 3
"19
ibid
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- thorough scrutin.y of the Bank’s accd.uﬁtiﬂn”g ;écﬁfdéwr'é\.feﬁls, that 'the. B
audit report is restricted only to matters which bear directly on the
 mathematical accuracy of the accounts. The audit is prepared in line
with the watch-dog formulation by Lopes .J. if in RE _KINSTON

. COTTON MILLS (NO2) Supra,as earlier pointed c:)_ut_.'__z-0

= The Bank generates its reserves partly by borrowing intemaily,
—and externally. Where the Joan is from an external body, The Borrowing
By Public Bodies Act’' requires that the Bank shall seek and obtain the

consent of the Minister of Finance before applying for such loans. The

©-. same Act?? permits the Minister of Finance to guarantee the repayment .

- of the loan and any interest thereon. However this guarantee is limited. .
The Nigeria Industrial Development Bank (Guarantee) Act™ stipulates

that the National Council of Ministers may guarantee the repayment of a :

" loan and interest thereon and other charges, if such a loan is equal toan -

amount equivalent to six million dollars®™ or ten million dollars®™. )
proposed to be made by the International Bank For Reconstruction and

Development. On that note; the' Federal Gowernment of Nigeria is

“authorized to guarantee loans obtained b_v the Bank though the

-+ conditions for such a guarantee are made more specific in respect of

~ " loans from the Intemational Bank For Reconstruction And

" Development. 1t therefore follows that for foans exceeding 10 million

. dollars and for loans below 6 million dollars, the Borrowing By Public

" Bodies Act®  shall apply in reépéc’t é‘?"guarantee by the Federal

* Thid

n ™ Section 2(1) chapter 37, Laws of The Federal Republic of Niger. 1990
" .. ¥ Ibid section 3(1)

“ * Section 1(1) chapter 308 Laws of The Federal Republic of Nigeria 1990. . .

* Thid _

- = Jid section 2(1) _
26 Section 3¢1) Cap 37 op cit




- Government of Nigeria. Equally in respect of all local loans, no specific |

; ~upper limit has been fixed in respect of the authorty of the Federal

Government of Nigeria to guarantee. It is not clear why the Nigerian

‘Industrial Development Bank (Guarantee) Act®’ has been specifically :

enacted to regulate loans from the International Bank for Reconstruction -

And Development. It could have been better apprecxated 1f the Act‘

- applled to all external Ioans )

Fuﬂhermore the Bank usually reserves the nght to have a

- minimum.of one seat on the Board of Directors of a client company asa . -
- ‘means of fostering the efficient management of the client company. This

position has lost sight of the very fact that in largé-%blic companies the "

" . Broadly speaking, the Board of Directors is éxpected to act as =

the sharcholders, determine enterprise objectives, secure {ong ramge

. business stability and growth, approve decisions, dispose company’s

2" Board of Directors have lost their managerial powers. e B

trustees in managing their companies assets in the long term interest of =~

assets when the need arises and appoint certain executive officers for .

exainple the secretary™ ..

" In practical economic reality, the business of the company is

" finance and personnel are formulated by the executives and not even

confirmed by the Board of Directors. In other main matters such as
adding of new products, preparation of the operation budget, negotiation

of collective bargaining agreements etc. the Board of Director’s role is

¥ Cap 308. Laws of The Federal Republic of Nigeria
2 Ibid o
Yagba T. A T, etal: Elements of Commercial Lg\xg (1994) Temza Pubhshmg
- Company Limited Zaria. page 24+. _ _

- - managed by lugher executwes Majer pohc1es in production, marketmg, S
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often reduced to receipt and consideration of expost fact reports.™ In
~summary therefore the approving function of the Board of Directors is

more important in practice than its initiating function. Even in respect of

7 the approval, some Boards are often passive leaving the final approval

. ‘members rely on management to supply and analyse the information.

to officers below Board level.

~ .. On the other hand, most complex data are not ma_de available to

" non-executive directors before Board meetings. Invariably, Board
o 51

" Thus, management control becomes co—termmous wn:h the pawer of .

administration and decision makmg

. Furthermore, empirical findings show that most Boards meet

'-‘_-_between to 6 tines a year and total deliberation time is hardly more

B than 36 hours a day.”*" On this basis it is practically tmpossible for the

~ Board of Public Companies to manage their respective companies no

.. '.- matter what the law says.

~ It is in this direction that the Bank is not fully protected in

- ensuring that it secures a seat on the Board of a client company.

f.f_'-l-'However it is desirable that such a representative of the Bank should be

" knowledgeable in the specific business carried. out by the client

. company. In that wise he would be able to afford minimal protection for -

the Bank in the direction of understanding the compicx data presented

.. by management and analysing such data vis-a-vis the interest of the
ki | |

* Ibid
hid - :
# Mukubua- Am;omonment of Company Powers Between Management And
General Meeting: An Analvsis of The Debate Cases (1985) Unpubhshed
A B. U Faculty of Law Seminar : .
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44, ACHIEVEMENTS

. The Bank was set up for the purpose of speeding up the industrial

- development of the Nigeria economy. From its inception in January,

o . 1964 to December, 1988, the bank approved a total of N1,285.0 million |

" 'N70.9 million in equity and N1,214.1 million in loan to 776 industrial

o projects whose total estimated investment and employment amounted to

- N4857.0 million and over 150,000 Nigerians respectively.”” Moreover,

~ the Bank 1s actively committed to the indigenization of industrial

e ~ ownership and control. Since 1973, over 0% of its investment:has been

" going to fully Nigerian owned and Nigerian controlled projects.®

o _Tﬁougﬁ the Bank’s financial assistance has lutherto given priority |

to medium and large scale industrial projects which have a hugé.
. potential for industrial growth, small scale projects have also featured
- prominently in the Bank’s Tnvestment Portfolio. Small and Medium
Scale Projects are rigorously promoted and financed by the Bank’s Area
.Administraﬂbr_i -offices located in Kadima, Aba, Bauchi, Akure and
Lagos and us on-lending activities to state development finance
mstitutions. Such development finance institutions that have benefited
from its ﬁnancing activities include investinent corporations of
companies like the Northern Investment — Lumited, the Central
Investment~ Company Limited, and Trans Investment Company

Limited

** Address By The Managing Director of Nigeriaan Industrial Development Bank

Limited. Athaji Abubakar. oti The Occasion of "NIDB Day™ 23rd February. 198¢ o
g At The 11th Kaduna Internationa! Trade Fair 18th - 23th February. 1989 page 2. = -

3 fiid S _ _ - .
-~ Flbidpages ..
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The Bank has also been making impact in the development of the
North West Area Administration. Between January, 1964 and 1998, the
Bank Sanctioned Investments totalling N282.3 million (N21 million in
equity and N261.3 million in loan) to 178 companies and disbursed
N149.6 million (N17.4 million in equity ana N132.2 million in loan to

states covered by the North-West Administration.™®

Up-to-date data in respect of disbursed loans have not been made
available for the purpose of this research despite repeated efforts.
Available records however show that up to the year 1992, a tofal (;f
N2.6 billion has been approved by the Bank for over 900 industrial
projects nationwide with a total estimated capital investment of about

N7.7 billion and this generated over 150,000 jobs.”’

4.5. PROBLENMS

One major problem that the Bank encounters with Nigerian
Investors over the years is their ingrained desire to own and run
industrial projects all alone. This desire s further complicated by lack of
mutual confidence which facilitates the pooling of resources:
Consequently, the meager resources of many sole proprietors are not
enough for the establishment of the minimum economic plant size
required for efficient operation. This problem is associated with both
private and public companies. The minimum member of persons that can

38

incorporate a company in Nigeria is “two.”" In practice. one person is

“ Ibid

" Alhaji Kasimu S. Y. The Role of Banks In The Survival of Industries being a paper presenter at
the Nauonal Econonuc Recovery Semuinar Organised by Jobak Konsult at Bagauda Lake Hotel.
Kano between 14th - 16th July. 1992page 9 )

* Companies And Allied Matters Act op cit section 18




" capable of owning a company in Nigeria. This is usually done by one
person subscribing to the memorandum of Association and the rest
taking up shares as his nominees. In some cases, such pro_]ects have

collapsed with the death of the promoters 3

. There are also other cases where the Bank has participated in the
equity investment in cases of well structured ownership. The -
relatibn_ship among shareholders, even in such cases has not been as -
éordiéﬂ as it should be for the success and progress of their Ventures. .
Besides, the shareholders of some projects have the tendency to
distance themselves from the Bank once their prc;jects are in place.
Dividends are scarcely decleared by profitable ones and when declared .~ |
rarely paid in good time."" It is in the interest of shareholders and their .
projects to move close to the Bank as partners in progress. They need
the Bartk as much as the Bank needs them.*" | '

| Geﬁérally, iﬁdlts.tri.alizétio.n n Nigf;-ria. 1s .fa.céd w1th pllysical ahd S
ip_stinitional constraints. The physical factors include industrial =~ -

infrastructural facilities and industrial estates.

‘Chronic deficiencies in industrial infrastructures such as electric
power, water and communications constitute a major set back tqw
industrial expansion and balanced industﬁal-.establislnnent m Nigeria.
Almost every industrial establishment undertakes substantial S
compensating investments to offset the inadequacies_“z ' .Such
investments swell overheard costs ahd'féﬁder local industrial products

un-competitive price-wise with imports, The more serious nature of the - "

3 Abubakar. A. op cit page 5
* Tbid page 6 _.
4 bid
* Ibid page i
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inadequacy of these basic facilities outside the major cities is a great

w impediment to industrial dispersal and rural development.,

% -+ The institutional factors include legal documentation on land and

- ++ " detailed statistical information on local industrial resources. Many viabie

- projects have been impaired by delayed implementation engendered by

- delays in securing certificate of occupancy and the consent to mbrtgage.

- Delays in implementation invariably occasion time and cost overnms

“which plague the few projects that survive them for Ufe. ¥ ST

.77 There is no comprehensive resource inventory survey in Nigeria

giving information to prospective industrialists and development .

Banks.‘”___ This 1s-a social service which any private investor or

* institution finds too expensive to undertake. Since investors (both local

"7 and foreign) have competing locations to choose from, the availability of .

such basic information would be a great impetus especiaily to for_g_i@_:_-

-

mvestment. - - . "

.. Experience has also shown that some client companies even -

refuse to pay back both the principal and interest of loans exiended to

them on the belief that such loans are their own share of the national -

cake.¥ Thus, funds which could have enhanced the ability of the Bank

to extend credit to other projects are unnecesscerily tiedup. = .

Moreover some client companies engage in double dealing with . -

the collateral security they have already furnished to the Bank for loan

already disbursed to them. For instance in NIGERIAN INDUSTRIAL = -

DEVELOPMENT BANK LIMITED V. UNISTEEL WORKS

£ Thid page 5
* Ibid
“loid



LIMITED™,  Bazamari P.V.C. Tiles Limited had mortgaged the
following properties namely:- two “Tolledo™ weighing scales/machines
and one Sull”™ forklift to the appellant for a loan of N 8 million
between 1983-1988 for factory building and purchase of items of plant
and machingry and vehicles for the production of wall and floor tiles.
The factory is located at Bauchi State within the industrial layout of the

state.

The respondent herein, Unisteel Works Limited obtained
judgment against Bazanari P. V. C. Tiles Ltd and levied ¢xecution
against the moveable properties of Bazanari P. V. C. Ltd at Bauchi to
wit: the said properties already listed above. The judgment debtor
brought a motion for stay of execution of the attached properties.
Subsequently in the course of hearing the said application, counsel to
the claimant (the appellant) who was also counsel to the judgment
debtor filed an interpleader summons claiming inrer alia that the
properties attached by the sheniff of the honourable Court be released
accordingly to the claimant who by virtue of the aforesaid loan and
mortgage agreements had legal and equitable rights over the properties

attached.

In the course of hearing the interpleader summons, counsel to the
claimant sought to tender two documents in respect of the two attached
properties. This was objected to by counsel to the respondent on the
ground that the appellant did not comply with the notice served on it
under order 32 Rule 14 of the High Court of Bauchi State civil
procedure Rules to make the document available to the respondent. The

objection was upheld by the trial court. On appeal. it was held that that

“(19935) 3 NWLR (Pt 386) 686 69] - 692

o
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was a teéhnical errt')r'. wh.i.ch. could be Wa‘i;zed in the genéral.intére'sf.'of
justice. 0 | | | |

" In essence a lot of money and time was eﬁpénded n saving the
N collaterals by the Bank by way of counsel’s charges. In respect of time,
the ruling of the High Court of Bauchi State was delivered on 7th may,
1991 by Ozoh J and the appeal in the coﬁrt_' pf appeal was determined on o
Ist may, 1995. N

" 4.6. PROCEDURE FOR WINDING UP

. There is no distinct procedure provided in any enactment for -

winding up the Bank. In the circumstances, the provisicns of the Banks .

" And Other Financial institutions Decree?’

shall apply without prejudice
to the provision of the Companies And Allied Matters Act.”® The Bank . |
“*can therefore be wound up voluntarily or at the instance of the court®
For avoidance of repetition, the Bank can be wound up in the same
manner and circumstances as discussed in respect of the Federal
Mortgage Bank of Nigeria_-j(_} o | o

Gl

47. CONCLUSION =

Since the commencement of the structural adjustment programme,
the Barnk has intensified its efforts in the pursuit of two cardinal

objectives, fo wir economic relevance and financial survival. The -

* Section 53 Banks And Other Instimtion. Decree No. 25, 1991
* Section 401, Companies And Allied Matters Act, 1990

* Ibid o '

* See paragraph 2.8 chaprer2. -
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economic environment has Changed and the Bank has accordingly

.-, reviewed its activities in order to meet the industrialization challengers

of the Sructural Adjustment Programme; and thereby remain in the
forefront of the National effort at the restructuring of the Nigerian
eéconomy. Though'.the investments required have longer gestation period
they often have bright future prospects and could aslso meet the

industrial aspiration of the Nation. |

- The Bank is not -oujy totally committed to the needs of the -
‘national economy, but it has also embarked upon the diversification of
its activities in order to remain viable and make good retumns on the
investment of the shareholders. In the same vein, the Bank has invested
in such areas als_'__'merchant bankmg .s‘tbckbrokin:.g ‘and consultancy

services. - T

Furthermore, the Bank provides medium and long-term loans,
equity finance and non-financial assistance. [ts operations are not

governed primarily by the profit motive. -
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 CHAPTER FIVE

5.0. NIGERIA BANK FOR COMMERCE AND INDUSTRY, -

5.1, INTRODUCTION

The Nigerian Bank For.'.'C.(.).rhmerce.And IJid'ustr.y was :established
by .Decree in 1973 and commenced operation on the 15th day Qf_
October,.1973 as a Federal Government owned Development Bank. In
1990 the 1973 Decree was repealed and in its place a n{:'.s;z"fl.c:-‘[2 was

eﬁacted.regulating the Bank.

As spelf out in ;[hé enabling Act , the functidns of the Bank range
from the provision of equity and loan funds to mdigenous persons, :
institutions, and drganizations for medium and long term investment i
industry and commerce to the performance of all aspects of commercial -
and merchant banking business. It also provides other range of financial
services such as loan syndication, guarantees, letters of credit and bills

for collection business, feasibility studies, management consultancy,

equipment leasing and Foreign Exchangé related operation. The Bank is

also a member of the Nigenan Stock Exchange. '+ .

< From inception, the Bank’s equity 'capitai was_proﬁdﬁ:d by the =
Federal Government and the Central Bank of Nigeria in the ratio of 60%

to 40% respectively. The initial equity capital of N30 million® was made

! Nigerian Bank For Commerce And Industry Decree No 22 1973,
? Nigerian Bank For Commerce And Industry Act Cap 296.
Laws Of The Federal Republic of Nigeria, 1990.
* Toid Section 2.
~ " Ibid Section 3(2)
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up of 500 000 shares of NlOO each and it was fully subscrlbed by the |

Federal Govemment of Nigeria.

.In ofder t:.:). rép.osinn;on'.thé Bankto meet. cﬁalienges ofl the 21st |
century, its operations were recently restructured and the authorized
share capital increased to N1.0 billion with an immediate call up of
N400 million.” The Bank also accesses funds from the capital market |
' and other multilateral sources for its operations. - R
- Although the funds of the Bank have been provided mainly .by its

shareholders by way of contribution to its share capital, the Federal

Government of Nigeria has also provided loans under concessionary -

terms for the Bank’s lending operations. However the Bank is free to

raise funds from sources within and outside Nigeria. In this regard the

Bank has been able to procure loans from Morgan Grenfell & Co
Limited of the United Kingdom, the World Bank and the African

DEVelopment Bank® . The Bank has also enjoyed machinery credits ~+

from Hungarian authorities in respect of projects promoted by the Bank .
in some parts of the country.’ e & S | L
Under the Central Bank of Nigenriaz’.s' crgdxt guide-linésl,. a minimum
proportion of loans granted to industries by commercial/merchant banks
rmust be gﬁtﬂmﬁ-ﬁﬁeﬁm%ums ’Tv"\"ﬁm_'e avtwal foans given a -
the end of the year fall short of the prescribed minimum, the Central

Bank of Nigeria is expected to compute the short fall and pass

* The Nigerian Bank For Commerce And Industry “IN BRIEF™
~ {1998) NBCI Publication 1998 page 2. G :
5 Information Booklet: Incorporating NBCI'S Basic Fmancmg e WL
Terms And Conchtlons (l998) NBCI Publication. page$ SRR
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equivalent funds to the Bank as loan for on-lending to Small-Scale

Industries.”

52 STRUCTURE AND ORGANIZATION

The Bank has its corporate Headquarters in Abuja, the Federal
Capital. There are also four zonal offices situate in Enugu, Ibadan, Jos.
Kano and Lagos.” These offices take charge of the Bank’s activities at
the state and lécal government levels.

The Bank normally supports only busingss ventures owned at
least 60% by Nigerians. Corporate bodies are preferred to non-corporate

bodies."

5.2.1 PROCEDURE FOR GRANTING LOANS

Where there 1s an application for a loan from the Bank, the bank
must first be satisfied that the project is a good business proposal. For
this purpose, the Bank’s executives in its Appraisal Department will
require to obtain and analvse such information as will enable the Bank
to judge satisfactorily the gconomic and financial merits of the business
proposal. Feasibility studies per se are not necessarily required by the
Bank for this purpose. However 1o guide those who mav be dealing with
the Bank for the first time, the Executives have designed a questionnaire

to be completed by prospective clients.

The period that is needed by the Executives for a satisfactory

analysis of the information gathered from completed questionaires

5 .
fid
“ The Nigerian Bank For Commerce And Industry "IN BRIEF™
(1998) NBC1 Publication page 2 .
" Information Booklet: Incorporating NBCT'S Basic Financing
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dépend_s very much on the quality of the data provided by the potential

clients. This may vary from a few days to several months.'!

In order td avoid delays and the attendant frustration such _.dg_l.f;lys
- generate, it is most important that the information needed by the Bank is
fully supplied and properly 'presented. The completed questionnaire is
mvariably followed by'ﬁéld work by the executives who are expected to
hold discussions with the potential clients and to carry out independent

| investigations to clarify issues on which there may be some doubts. - -
The whole process leads eventually to the completion by the

executive of a project memorandum quite separate from any feasibility

study and"éd'mpleted questionnaire that may have already been suppliég,_?_\._;,

to the Bank. It 1s this memorandum that forms the basis for the Bank’s

decision whether or not to assist. The final decision may be taken by the
Bank’s full Board or bv management as authorized by the Board of

directors.

5.2.2 LETTER OF INTENT

After approval of the business proposals, the Bank issues a letter
of offer of the approved assistance and lists the terms and conditions on
Cawhich the acmal mvestmrent would be consummnted. These torms and
conditions are generally classified into preconditions and other

conditions.'” The preconditions relate to the conditions which must be -

fuifilled before the Bank agrees to sign an agreement to assist. It must |

" be stressed that the Bank’s letter of intent is not a commitiment on the |

Terms And Conditions (1998} NBCI Publication page 8.
- " 1bid page 11 _ [
'* Tbid page 12 ' '
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- Bank’s side to give the as.si_s.t'an.ce ﬁeeded but a mere indication that the
- . Bank would be willing to do-sc:-"_ subject to an agreement, usually under
: ‘deed; being execilted and to satisfactory fulfillment of the Bank’s
preconditions. The other conditions are generally the proposed main

_prewsmns n the subsequent agreement

Genefaily, the Bank féﬁuires s clients' to have some financial -

stake in the business as a precondition for its investment. This stake is

- expected to be at_least'_ 10% of the total e;-;timated vestment in the |
project excluding its working capital."> Where the total capital cost of

- the project is over N1 million, the clients’ contribution is exp_'e_cted to be
at least 15%.'* These are minimum contribution requirements. The
Bank may require much higher contributions if this is considered
desirable for a healthy capital structure of the business. A rate of
contribution of at least 20% is however often required as this will ensure |
satisfactow comphance with the requremenis of the Bank’s
- International credit donors such as the World Bank&gd the African
Devel()pment Bank.'* R |

It 1s the pollcy of the Bank not to make hquld funds avallabie
I'dlrectlv to its clients. The Bank prefers to make direct pavments to
-.&upp_ iers of poods .and . eme&* &0 ihe preject .on preof ef actunl
performance by the supnhefs or on rehab]e legal commitment to perform.
~on their part. Request for disbursement may be made by clients anytime

- after signing an agreement with the Bank. The request is expected to be

3 Ibid page 13



~ made by completing a Disbursement Requisition Form which is =

. ~ furnished by' the Bank’s Supervision _Department._[f_h_ o
Where the Bank is comrmtted to make investment in equlty shares
' :of a client company, it may consider advancing the “equity finance” as a

temporary but secured loan, at a stated rate of interest before all the

requisite pre-conditions are fuiﬁiled_. Such advance would be

‘subsequently converted into shares in exchange for Share Certificates

. after all the pre-conditions have been fulfilled -/ %o

: __5 2.3. SECURITY FOR Lo‘%ws S |
- The Bank would accept any assct of la.wﬁll Gommemal value as.

security for its toan.!”? By and large, the Bank must be satisfied with the

- mortgage to it of the assets to be acquired with the combined sumns

"7 contributed by the project sponsors and by the Bank. However, the

Bank expects the value of these assets to be more than the loan it is

- giving. For assets that are of a wasting or fast deteriorating nature,

.. additional security might be asked for. Existing or old assets noti .

qmb

p.urchased with the Bank’s funds are normally professxonally valued at

the Bank’s instance and at the expenses of the potential clients. =~ -

D1rector-controlled companies as chents are reqmred to have l:he Bank’ s'

J&auguarantﬂ“d personally. \;z:mw‘rb or severally) by their major sponsors. - |

or shareholders in addition to any $¢ Cul‘il'}' they have to Oﬁ'er 5 th o’

Bank.'® This condition is salutory more particularly in respect of the

Bank’s interest. This is moreso where many companies suffer

undercapitalisation and in the event of corporate collapse, the liabilities . .

o 5 Ibid o LT s e
o .:1 Tvid page 12 S e T T e .
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“are usually more than the assets. This condition therefore 'piefces the
veil of incorporation by agreement between the parties right from the

" 5.2.4. PROJECT MONITORING ACTIVITIES

The Bank has a separate Supervision Department which follows .

up the activities of projects financed by it. The Department’s activities o
commence from the actual receipt of the Bank’s funds for the project.

"* . The main responsibility of this Department is to monitor the execution

of projects. This is done by the periodic visits to the project sites to

assess the progress or lack of progress of its mmplementation. The

Bank’s clients are generally under obligation to send periodic reports on

their projects to the Bank and to provide any data the Bank may need

about their operatiois from time to time.'

The Bank does not normally wish to be involved in the day-to-
dajx méﬁag’émeﬁt of its chent’s businesses. However, it does keep a very |
~ close watch on their operations through its Investmént Supervision
Departinent and Area and Branch Offices. The Bank’s agreements with
the clients do provide that the Bank must be satisfied with the
arrangements made- to manage the businessf.Under the agreement, the _' :
- Bank mav for example -éngage-pr;ofessional acco"..ntaﬂts to draw ep, at
their client’s expense, good accounting system for adoption by the
client.?® 1t is also the policy of the Bank to reserve the right to nominate -
at least -oﬁe member on the Board of each client company.ﬂ The Bank’s - |

agreement with its clients provide for this right.*' As carlier pointed out .~

* Thid page 13
ibid page 16

~ lnd
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this seeming protection has lost its efficacy in the managerial revolution.
The Board of directors of particularly large public companies have lost

their powers of management to managerial technocrats.*
As a last resort action, the Bank may appoint a Receiver or
Receiver/Manager to manage the Business with a view to redeeming the

client’s financial obligations to the Bank.

5.2.5. LETTER OF CREDIT BUSINESS

The Bank has correspondence relationship with a number of
banking institutions in the major financial centres of the world. The
Bank opens letters of credit for those who approach it with such request.
The services are given to both the Bank’s already established clients and
to new enquirers. The conditions for doing this are by and large, the
same as those of other banks except that the bank is more venturesome
in considering securities and cash deposits offered by those who
approach it.> The Bank’s letters of credit business is carried out

through the Merchant Banking Operations Department.

5.2.6. INVESTMENT PORTFOLIO

It is the objective of the Bank to ensure even geographical spread
of its investments all over the Federal Republic of Nigeria. The Bank
therefore watches very closely the spread of locations of the-projects 1t
finances and may rate the importance of proposals brought to it for
support according to the location of the project. As regards sectoral

distribution of the Bank’s mvestments, the objective is similar to that of

** See chapter 4 paragraph 4.3 ,
= Information Booklet: Incorporating NBCI'S Basic Financing
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geographical distribution. In addition, higher priority is accorded to the
smaller and medium-scale projects with potential for high local value-
added.” What is small-scale and medium-scale in this regard very much
depends on the type of project. However, the bank has adopted working
definitions of investments in plant. machinery and equipment not
exceeding N1 million for small-scale and N5 milliom for medium scale

3

enterprises.”

=

In those states where the Bank’s investments are
considered below national average, deliberate efforts are made by the
Bank to promote projects in partnership with the Governments. of those

“states or with serious - minded businessmen ordinarily residém in those .

3%

states.” The Research And Promotions Department of the Bank deals

with the promotion of viable projects in such areas.
The department, as part of its promotional activities, prepares
project profiles for eventual recommendation to interested persons in

such geographical areas or states.

5.2.7. LIMITS TO INVESTMENT FUNCTIONS

The Bank has power under its enabling Act™” to perform any
banking functions. while 1ts board has power to prescribe limits to its
investment functions just as it has power to prescribe and periodically
revise the Bank’s terms- and conditions for investment. The principal

limits operating may be summarized as hereunder:

Terms and Condiions « 1998 NBCI Publication page 14
“ Ibud page 13
" Ibid pagett
“ Ibwd pagelo
~ See foot notes No 2



o The Bank mayv not ﬁnah'c.é'.pl.tfé 'residentia.l acconilﬁt)dafioxi dr
‘such real estate business which is not part of a bankable ‘business
venture, infrastructure for general public use such as roads, schools and
other public utilities, mining as distinguished from quarwmg business.
pure amcultural plantation not intended to suppon a specific
- manufacturing or processing business and scientific and other

educational viable bankable business.?®

- The bank’s priorities are, food productlon processmﬂ storage and

presenation clothing, " health, building materials, _purchasr;ug I-ahd_‘

L industrial raw material_s.?‘ ’

. 5.2.8. RATE OF INTEREST ON THE BANK'S LOANS

The Bank generally charges slightly less than gbmmercial rates of

interest'on loans to its clients. The, actual rate is deteﬁfiﬁéd and revised

" from time to time by the Bank’s Board. In fixing the rate, the Board has

- regard to the prevaxlmg mxmnercxal rate of interest and to the etfective

- - COst 10 it of its own funds The bank imposes penalty for delaved

~ interest payment and charges interest on arrears remaining unpaid untill

" the next due date. Genera]lv the rate of interest is flexible as it is related

. 1o the Central Bank of ngena Redl:LOlmt rate

5.2.9. TRAINING SCHOOL

The Bank runs a training school which was established for

~‘manpower development, The courses in the training school include

* Information Bookict. Op cit page 9
“ thid
* Ibid page 13 -
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- induction courses for new employees, Seminars and Lectures of short-

-+ term duration.

53. REGULATION OF THE BANK e |
The Financial Services sector in Nigeria is regulated by two
| principal ,:_lggi_slat}'on_s namely: The Banks And Other Financial
I-'I,ns-titut_ions' Decree’ and the Central Bank of Nigeria Decree.”? Before
1997 the Nige:ian Bank for Commerce and }hdttstl}' was exempted from
the provisions of these two Decrees.™ Though a corporate body it was
not incorporated under the Companies And Allied Matters Act.™ The
‘Bank was therefore run like a public Corporation taking directives from

“its Board of Directors subject to approval by the Minister of Finance

and Economic Planning. For instance the bank’s borrowing powers were -~

subject to the Minister’s approval and no more.” The Bank’s power to |
receive grants, loans and advances and other monies on deposits or
otherwise from the Government, the Central Bank and any other "
Commercial Bank and the public in general solely depended on the -
approval of the Minister.” Equally the powers of the Board of directors |
of the Bank to make regulations as may be necessary fhr giving effect to -'

- the provisions of the enabling Act’” were subiect to approval by the =

St of

Minister of Finance and Economic Plaming. The powers of the minister -

were so extensive that section 13(1) of the enabling Act™® provides.

*' Decree No. 25. 1991 as Amended by Decree No. 4. 1997 -

* Diecree No. 24. 1991 as Amended by Decree No. 3. 1997

33 Section 51 Banks And other Financial Institutions

* Cap 59 Laws of the Fedeal Republic of Nigeria 1990

** Section 7 (1) Nigerian Bank For Commerce And Industry Act,
Cap. 296 1990 Laws of the Federal Republic of Nigeria.

3 Seetion 7 (2) Ibid vy ' :

¥ Section 12 Cap 296 Laws of The Federal Republic of Nigeria 1990.

* Cap 596 Laws of The Federal Republic of Nigeria 1990



“Unless a conrary intention appears, anvthing required
to be prescribed under this Act shall be prescribed by
the Board with the approval of the minister. ™

- The Board's p’éwer to make byé-laws was equally subjeét to the
approval of the minister.”” The preparaﬁon of proper record of accounts
In respect of each financial yvear was to be done in such form as the
._minister directed though such form was to conform yg‘_@th the best

i NS, P

comemm mauwmr.

By the provisions of the Banl\s and Other Fmanmal 1nst1tut10ns
(Amendment) Decree, the Bank is subject to the same regulatory
‘mechanics like other Banks. _
~ Now that the exemption c_-lause. has been deleted, the Bank is under a
* duty to maintain cash resérVés with the Central Bank of Nigeria as may
be directed from time to time.*’ The Bank is also subject to the routine
exaimnation and report thereon from officials of the Central Bank ¥
Equally the Bank is now subject to special examinatioﬁ by the Central
Bank of Nigeria if it is in the public interest so to do or any other reason

spemﬁed by law permitting the Central Bank of Nigeria to do s0.*

'}.ihids.r ihe new ie gime, the Bank shail not only keep proper bocs |
of account as approved by the minister but such books shall explain all
the transactions of the Bahk and give a true and fair view of the state of
affairs of the Bank and in compliance with the accounting standard as

may be prescribed for Banks.*

* Section 10 Tbid

* Section 25. BOFID. Decree No 4. 1997
! Section 15, BOFID, Decree No. 23, 1991
2 Section 31 Thid

3 Section 31 Thid -

“ Section 24 (1) Ibid
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The books of account shall be kept at the principal administrative
office of the Bank and at the Branches of the Bank in English Language

or any other language approved by the Federal Government.*

Empirically. the books of account of the Bank have been kept

since the inception of the Bank in English Language.

Similarly, subject to the prior approval of the Central Bank in

'3 L r a1 r srement bem o aavaEe wn e
- oa = LA EEw llluu“ E_lwl‘, i ml-\’ }}\ol

N any adsance, ioan of credit
facilitv or give any financial guarantee or incur any other liability on
behalf of any person if such amount is more than 50% of its

shareholder’s fund unimpaired by losses.™

The Bank is solely owned by the Government and is equally
entirely controlled by the Government. The Board of Directors of the
Bank is still subordinate to the Minister of Finance and Economic
Planning. The powers of the minister are still exentsive except where
such powers are contrary to the provisions of the Banks and other
Financial Institutions Decree. then the provisions of the Decree shall
prevail.

The chief executive of
responsible for the dav-to-day running of the Bank.”” He is appointed by
the Board subject to the approval of the minister.™ The managing

director shall not while he is the holder of that office be the holder of the

" Section 24 (3) Ibid

* Section 20 (1) Ihid

" Section 4 (1) Nigerian Bank For Comumerce And Industry Act. Cap 296 Laws of The Federal
Republic of Nigeria 1990. '

™ Section 4 (2) Ibhid



99

office of a director in any other bank, corporation, company or any other

concern except with the approval of the minister *

5.3.1. MEETINGS

Every meeting of the Board is usually presided over by the
chairman or if the chairman 1s unab_}é to attend any particular meeting,
by anotiier member appomted by the members present at the meeting to
act as chainman for that particular meeting.” The quorum of members at
a meeting of the Board is the chainnan (or mn appropriate case the

person appointed to act as chairman) and six other members.”!

Notices of meetings and proceedings thereat are usually given to

all the Board members. As held in the case of ONWUKA V.

TAYMANI. supra, any meeting convened without notice is invalid and

all resolutions taken in such a meeting are inconsequential in law.
5.3.2. AUDIT

The accounts of the Bank are usually audited by a firm of
independent auditors. The auditor’s report is usually attached to the
- annual financial statements. This report is significant as a confirmation

that the accounts may be relied upon as true and fair.

In scrutinizing the accounts, an auditor is expected to exercise all
such care, diligence and skill as is reasonably necessary in each
particular circumstance.” This appears to adopt the formulation of the

common law courts as to the auditor’s duties which was classically

¥ Section 4 (3) Ihid

*% Paragraph 2 of the Schedule Ibid.
* Paragraph 3 of The Schedule Thid
*2 Section 368 (1) CAMA 1990,
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expreésed in the judgmem of Lopes LI m RE KINGSTON COTTON

MILLS (NO 2). supra. This is referred to as the watchdog formulation.

It 15 submitted with the greatest respect that the watchdog
formulation leaves much to be desired in determining accurate and |
meaningful financial information in the Bank within the context of the
new disclosure regime. It is in this direction that Lord Denning’s dictum
by FOMENTO (AIERLING ARFEA) LID V. SELDON FOUNTAIN
PEN COMPANY LIMITED, supra, is preferrable *

54. ACHIEVEMENTS

.The role of a development Banking Institution such as the
Nigenian Bank for Comunerce And Industry is aptly depicted in its motto
which summarizes its functions as that of “Catalyst for Growth and
Development™.™ In fulfillment of its corporate mission, the Bank over

the years has encouraged and supported agro-based industries,

- particularly those related to food processing, preservation and storage

- and processing of industrial raw matenals for both local market and for

export.

To boost its resource base, the Bank successfully negotié‘[ed local
E(-:mcessionary loans totalling N120 million from its shareholﬁérs o
between 1978-1993.% It also contracted foreign currency loans of us
$20 million from Morgan Grenfell and Company, UK in 1981, US $41
million from the World Bank in 1984, US $14.5 million machinery

** See chapier 3 paragraph 3.3
*! The catalyst. House Journal of The Nigerian Bank For Commernce And Industry
September, 1993 volume I No. 2. page 2 '
55 T
hid page 6
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credit from Elgep Food and Mounting Corporation of Hungary in 1987

36

and also US $50 million from African Development Bank in 1987,

As at December, 1994, the Bank sanctioned investment in 809
projects totaling about N1.1 billion while disbursement correspondingly
amounted to N924.5 million to 491 projects located in various parts of
the country.” In 1996, it was reported that the Bank sanctioned 810
srojects amounting to NI.116 billhion Naria from inception and

disbursed N924.5 million to projects in different parts of the country.™

The Bank also sponsored 411 projects spread across the seven
states of Ibadan zone namely Edo. Ekiti, Kwara, Ogun, Ondo, Osun and
Ovo. The projects include aluminum projects. palm kernel oil, soap
making, fashion design, printing and publishing, bakery, domestic gas
bottling, footwear and pharmaceutical industries.™ It is noteworthy that
the granting of the above facilities by the Bank 1s no doubt an eloquent
testimony and evidence of its growing acceptability and profile as a
reputable development finance institution for small and medium scale |

industries in Nigeria. ‘

One area where both the earlier development corporations and the
fmore recent mstitutions appear 10 have totaliy neglected 1s the matter of
entrepreneurship development and in general arrangements for providing

needed supporting back-up services.®

The greatest challenges therefore facing any nation in combating

unemplovment through the promotion of small and medium scale

¢ Ibid page &

" Ibid

*% The catalyst. House Journal of The Nigerian Bank For Commernce And
Industry June, 1996, volume 12 No. 1, pape 3

* The catalyst Tbid March 1998 volume 14 No. 1 pages 1-2
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enterprises is the ability to identify select, develop, train and nature
these potential entrepreneurs who will become successful in their

business ventures.

To overcome this lack of entrepreneurship training. the Federal
Ministry of Industries and the Nigerian Bank For Commerce And
Industry Sponsored the execution of the adapted working-for-vourself
(WEYP) programme  from  Uurham UK and  Entreprencurship
Development Programme (EDP) of India.”' The experiences gathered in
the implementation of these two programmes have been of tremendous

assistance in evolving a Nigerian Model of Entrepreneurship

Development.

A comprehensive review of the Bank’s portfolio has been carried
out to monitor the performance of the Bank's sponsored projects. It is in
this direction that a project Rehabilitation Department has been created
to take care of sick projects. while priority 1s given to the recovery of

the outstanding overdues.”

The Bank i1s a member of the World Association of small and
Medium Enterprises (WASME), and Association of African

Dievelopmen

S

——
&5
3

e g A ATAITI .
L

utions {AADEr1). 1is mieraction with these
renowned organizations has made it possible for it to share experiences
and knowledge regarding the development of Small and Medium Scale

Industries.

Similarly, the operations of the Bank are being computerized

under a two-phased programme. Phase one involves the mstallion of

' The catalyst Thid September. 1995 volume 11 No. 2 page 7
" Ibid
" 1bid page 3
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facilities for payroll and personnel system, staff Accounting and General
ledger while phase two covers the extension of computer facilities to

individual operational departments.®

5.5. PROBLEMS

The Bank has been constrained in the performance of its role by
several factors. One of the major problems constraming the lending
pperations of the Bank is inadequate funding. The traditional cheap
source of funds to the Bank is Government loans and grants. Loans and
grants from the Government have not been forthcoming due to

budgetary and financial limitations.

External '_sources of funds for the operation of the Bank have
becomé equally difficult to source becauée of the high level of
developing countnies’ external debts. Attempt by the Bank to raise funds
through local market are also frustrated by the prevailing hgh interest
rate which makes the cost of funds too high for on-lending to the small
and medium scale entrepreneur projects. The liquidity position of the
Bank has been grossly threatened by foreign exchange rates, trade
policies and high inflation rates which have mcreased investment costs
-and affected adversely the viability of projects and tie capability of the

borrowers to pay the loans.

Poor mechanism for loan recovery has aggravated the financial-
plight of the Bank as a result of huge portion of its resources being
locked up in bad debts owed by project promoters who regard

repayment of bank loans not as an obligation to be discharged but as

5*Ibid page 6.
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their own share of the “national cake™. ™ The legal process for loan
recovery is also tortuous and debtors take advantage of it to wreak
havoc on the Bank. In some nstances the Bank has wasted time and
money pursuing appeals based on technical rulings before the
sunstantive matter is eventually heard. This ncludes cases where the
Bank’s action is dismissed in lmme. In NIGERIAN BANK FOR
COMMERCE & INDUSTRY V. MARINE & GENERAI INS. CO.

LTD.,” The appellant Bank had sued the respondent at the High Court

of Lagos State to claim a debt which the respondent had guaranteed to
another person. On the date on which the case was set down for trial.
the appellant was absent although its counsel was present. Upon the
case being called, the appellant’s counsel told the court that his client
was nevitably absent and he sought for an adjournment. The counsel to
the respondent however urged the court to dismiss the appellant’s suit
for lack of delligent prosecution which the trial court did. Allowing the
appeal the Court of Appeal held inter alia that in the circumstances of
the imstant case, the refusal by the learned trial judge to consider the
application for adjournment was clearly wrong being on an injudicious

exercise of his discretion.

Sumijarly m NIGERIAN BANK FOR COMMERCE AND
INDUSTRY LIMITED (SIC) V. EUROPA TRADERS LIMITED.® It

was held that the Bank is a limited liability company but it was granted
an exemption from the addition of the word “Limited™ to its name. The
court further held that the High Court was right when it struck out in

limine the above captioned suit because the word ‘limited” was added to

* The catalvst Ibid December. 1996 volume 12 No. 3 page 4
“(1990) 2 NWLR (pt 221} 71
“(1990) 6 NWLR (pt 154) 26



the name of the Bank. In other words this is a proper case of

misdescription.

Another serious problem facing the Bank is financial instability
exacerbated by huge losses arising from the fact that the Bank is
sertously engaged in funding projects that are very risky in nature and
most of the projects are largely located in rural areas in response to
govermment's poiicy of even develonment.®” In fact, the Bank bears a ot
of costs which Commercial and Merchant Banks shy away from.
Sometimes, the Bank obtains funds at concessionary rates from
Government and 1s obliged to lend them at rates below those charged by
commercial and merchant banks, but the cost of administration of the

loan 1s borne by the Bank.

In the recent past, there has been a proliferation of development

finance institutions resulting i the establishment of Family Economic

Advancement Programme (FEAP) whose main objective is to hamess ~~

all the potennals in local areas with a view to establishing viable cottage
industries and other projects that will ensure the much deserved
economic exmpowerment of the Local populace. The creation of Family
Economic Advancement Programme has given rise to unnecessary
duplication of functions as well as waste of efforts and financial
resources. The budgetary allocation of N4.3 billion®® to FEAP should
have been channeled to the Nigerian Bank For Commerce And Industry
that has not been able to give out loans since 1992 as a result of liquidity

squeeze,

" The catalvst op cit December, 1996 volume 12 No. 3 page 2
% The catalyst op cit March 1997 volure 13 No. 1 pages 1-2
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The c¢reation of National Economic Reconstruction Fund
(NERFUND) in may 1989 opened a flood gate for the influx of
commercial and merchant Banks into small and medium enterprises
development financing.®” These are institutions that lack in the strictest
sense of the word the capability and know-how of sound project
packaging appraisal and development. In fact, before the establishment
of Nafional Economic Reconstmction Fimd Commercial and Magchant .
Banks shunned small and medium enterprises financing. With the arrival
of NERFUND), these banks called “participating banks™ saw what
looked to them as a vehicle for shoring up their operations. Today a
large number of the participating banks operating alongside the Nigerian
Bank For Commerce And Industry have gone distressed creating

problems for the National Economy.”

56, PROCEDURE FOR WINDING UP

The Nigerian Bank For Cominerce And Industry Act’' which is
the enabling law establishing the Bank is silent on the issue of winding
up. In the light of this hiatus, the provisions of the Banks And other

Financial Institutions Decree’ shall apply.

In the first place, the Federal Government of Nigeria and the
Central Bank of Nigeria being the only shareholders of the Bank can
voluntarily wind up the Bank by a direct Government action through on

instrument spelling out the terms of the winding up of the bank.

% The catalyst op cit. December. 1996 volume 12 No. 3 page 3
’® Thid pages 3-3

" Cap 296, Laws of the Federal Republic of Nigeria 1990

% Decree No, 24, 1991
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Secondly, if the Governor of the Central Bank is of the view that
the paid-up capital of the Bank is lost or unrepresented by available
assets, he may with approval of the Federal Government of Nigeria

make an order directing that the Bank be wound up.

The Bank is expected to provide “Chequiﬁg facilities™ for its
customers.” This invariably means that it is expected to Tun current
acocounts, TG e researchi, that is yet to be done. When that 1s
eventually done, each customer shall be mmsured with the Nigenan

Deposit Insurance Corporation.

Where the Bank in the circumstances is undercapitalized, the
Nigerian Deposit Insurance Corporation shall take over the management
‘of the Bank.” However, where the undercapitalisation is critical or is as
a result of forgeries or other financial malpractice, the corporation may
recommend to the Central Bank of Nigeria that the Bank be wound up.
If within 30 days no response is received, the corporation may apply to
the Head of State for consent to liqudate the Bank as an insured
institution. Thereafter, it can apply to the Federal High Court for a

winding up order.”

5.7. CONCLUSION

The Nigenian Bank For Commerce And Industry was established
with laudable objectives. It is however bedeviled with so many

problems. It is therefore yet to fully meet its targeted cobjectives.

" Section 2 (8) NBCI Act cap 296 Laws of The Federal Republic of Nigeri 1990.
_'4 Section 23 (a) (1) Nigerian Deposit Insurance Corporation (Amendment) Decree No. 5. 1697,
? Section 23 (c) (2) and (3) Toid,
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Financial constraint is the major problem of the bank. The Federal
Government of Nigeria should assist the Bank off-ioad losses from non-
performing loans while retaining viable loans. This would go a long
way in improving its capacity to mobilize resources and rebuild private
sector confidence in order to attract the much needed resources and
begin lending on sound financial principles. Furthermore, to improve the
availability of finance and increase the supply of long term. funds_ equity.
capital and working capital to the imdustrial sector, there is the need for
government to improve the institutional capacity for implementing the
various policies and programmes for mobihization of domestic savings.
The financing of small and mediun enterprises is a right step in the right
direction of encouraging the growth of industries in the rural areas. This
being the focus of the Bank it should be given all the encouragement 1t

deserves both from the government and the citizenry,



104

CHAPTER SIX

6.0. SUMMARY AND RECOMMENDATIONS

6.1. SUMMARY

This dissertation has basically focused on the role of development
Banks or scheduled Banks in the economic development of Nigeria,
Four of the scheduled Banks have been specifically studied to wit:- The
Federal Mortgage Bank of Nigeria, The Nigerian Agricultural And Co-
operative Bank Limited, The Nigertan Industrial Development Bank
Limited and the Nigerian Bank For Commerce And Industry. All the
stated Banks have been studied respectively from the following
perspectives:- Historical evolution by way of introduction, structure and
organization, Regulation, Achievements, Problems and Procedure for

winding up.

The major scheduled Banks in Nigeria are specialized in various
economic sectors. The Nigerian Industrial Development Bank Limited
and the Nigerian Bank For Commerce And Industry operate in the
[ndustrial Sector while the Nigerian Agricultural And Co-operative
Bank Limited and The Federal Mortgage bank of Nigeria operate in the
agricultural and housing sectors respectively. The Nigerian Industrial
Development Bank Limited was specifically set up to finance medium
and large-scale industrial projects while the Nigerian Bank For
Commerce And Industry focuses attention on small scale enterprises.
Nevertheless, the Nigerian Industrial Development Bank has never
closed its doors to potential investors in the small-scale Industrial

Sector.
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The fact that scheduled Banks are geared principally towards
economic development rather than profit earning explains why their
ownership, funding and management are government-determined. The
goals set for the scheduled Banks in most cases, are not meant to
compete with conventional Banks as most of their activities are
-developmental in nature and outside the traditional banking activities.
Broady speaking, their functions include channelisation of investment
funds to industrial, comimercial and agricultural activities in accordance
with  government priorities in  those sectors; acquision and
domestication of foreign technology through joint venture agreement
and mobilization of funds for on-lending operations. Others are,
acqusition and dissemination of salient information on investment
opportunities for the benefit of potential entrepreneurs; Identification
and training of potential entreprencurs and provision of technical and

management support to assisted projects to ensure survival,

Scheduled Banks interprete economic viability beyond mere
profitability. They engage in development projects that meet laid down
policy ob_iectives such as creation of jobs, utilization of local raw
materials, even development and geographical spread of industries,
transfer of technology, export stimulation, import substitution and
creation of entrepreneurship awareness and improvement in

entrepreneurial skills. The interest rate on loan by the conventional

Banks 1is higher than that of the scheduled Banks.

To the conventional Banks economic viability is equated with
profitability which dictates the cautionary attitude of conventional banks

to project finance. The scheduled Banks invest in both short-terim and
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long-term project and demand for security only where it is absolutely

necessary.’

The Scheduled Banks are rvegulated by the Banks And other
Financial Institutions Decree’ And the Central Bank Decree® . The
Banks are therefore subject to the same regime of regulation like other
conventional Banks. Apart from the Federal Mortgage Bank which runs
3 sevingaSCouwntIor iTs Custonrers, thie other Banks have no relationship
with the Nigerian Deposit insurance corporation. This is because those

other banks do not have insured customers. |

All the discussed Banks have recorded achievements in line with
their respective objectives. Each bank has its own problems preventing
it from fully realizing its objectives. However certain problems are
coimmon to all the Banks that have been studied. These include lack of

adequate financial resources, poor mechanism for loan recovery

aggravated by the greed of the clients who regard loans from the Banks = -

as part of their “national cake”, financial mstability and proliferation of

Finance Development Institutions.

Only the Nigerian Agncultural and Co-operative Bank has
provided for winding up in its Articles.® The rest of the instruments
setting up the other Banks are silent on winding up. The mechanism for

winding up the banks in the circumstances has been fully discussed.

' The catalyst. House Journal of Nigerian Bank For Commerce And
Industry. volume 11 No. 2 September. 1995 page 6

* Decree No. 25, 1991 as Amended by Decree No, 4, 1997

> Decree No. 24, 1991 as Amended bv Decree No. 3. 1997

* Section 9 (4) Articles of Association of Nigerian Agricultural
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Thgugh all the discussed banks are juristic persons since they all
have corporate personality distinct from their respective shareholders,
only the Nigertan Bank For Commerce And Industry and the Federal
Mortgage Bank of Nigerta have not added the word “Limited” to their
names. In substance, all the banks are still subject to some measure of
supervision from their parent ministries. However this supervision is
subject to the provisions of the Banks And other Financial Insitutiong

Decree’ and the Central Bank Decree® .

The regulatory authorities have prescribed minimun lending limits
for conventional banks to the preferred or productive sector of the
economy and nnposed financial sanctions for non-compliance. However
i pursuance of their economic objectives of profit making, conventional
banks have invariably elected to suffer the prescnibed penalties rather
than have their shareholders’ and investors’ funds applied to uncertain
and nisk-ndden investment area of small and medium scale project
finance. It is against this backdrop that the scheduled Banks have been

established to fill up that gap in the Nigerian economy.

6.2. RECOMMENDATIONS

One of the most acute problems facing the scheduled Banks is
lack of adequate financial resources. There is therefore the need for
amendment of the various instruments establishing the scheduled Banks
to enable them operate as universal or multipurpose banks which will

allow them to provide both Commercial and Invesunent banking

_ And Co-operative Bank Limiled.
* See footnote 2
¢ See footnote 3
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services especially for their project clients. This system, now working
well in parts of Asia and Europe’ will promote closer interaction
between the scheduled banks and their clients and so reduce the cost of

lending.

Similarly, a guarantee scheme should be established to cover at
least part of the bonafide loss the banks incure in any loan made to the
" tindysiriat sector especially the small and medium scale enterprises. The

idea of a National Risk Fund sould be revisited

The law shduld be reviewed restricting contractual saving and
Institutional investors such as life insurance companies and pension
schemes from investing in corporate bonds and equities. These
companies have long-term and generally predictable liabibities. They are
potenﬁally good outlets for funds and the scheduled banks could channel

them to mdustries and agriculture.

A special support funding scheme for the scheduled banks for |
funding the working capital needs of the small medium scale enterises
should be established since the conventional banks shy away from this

role.

In order to forestall the risk element inherent in obtaining foreign
loans by the scheduled banks, an arrangement should be made whereby
the hability is fixed and stated in naira. In order to ensure sustained
liquidity, the scheduled banks need to modify their modus operandi to
make loan contracts more easily enforceable. To this end, meaningful

bankruptcy legislation, should be put in place to take

" The catabvst. House Journal of the Nigerian Bank For Commerce
And Industry. volume 12 Nao. 3. December, 1996 page 1.
® See footnote 1 at page &.
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car¢ of debtors that have genuinely gone bankrupt. Likewise,
appropriate legal instrunments shotild be mstituted to punish those who,
while claiming inability to service their loan obligations due to National
economic depressions, are seen indulging in unproductive and
ostentatious living.” “The Failed Banks Decree” is hereby appreciated

and it is recommended that it should be sustained.

Angtier possible aieans of tmproving the financial stability of the
scheduled banks is to convert at Federal and State levels government
loans to equity while the balance of funds required to maintain the net
worth of each scheduled bank will be seen as subscribed capital to be

paid 10 accordance with a pre-arranged schedule.

In the light of efforts by government to sanitize the financial
sector, there is need to decide between strengthening the existing
scheduled banks and creating new ones. No doubt scheduled banks
suffer from financial constraints and putting money into the creation of

new ones has to be decided on the basis of cost/benefit analysis,

There should be mprovement and expension of physical
infrastructures such as electricity and water supplies and roads network

so as to reduce the lugh social cost of setting up industries.

State governmments should also step up the provision of industrial
estates to alleviate the problem of industralists in securing appropriate
land. The provision of industrial estates should go beyond merely setting
an area aside for the puzpoée; It should include the provision of
adequete buildings and basic facilities. This will serve as a great

mcentive 1o industrial investment.

¥ Section 29. failed Banks {Recovery of debts) and Financial Malpractices in Banks Decree, 1994,
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State governments shouid also urgently address legal
documentation on land and detailed satisfical information on local
industrial resources. Certificates of Occupancy should be 1ssued within a
period of three months from date of application. All applications for
consent to mortgage should be given speedy attention by the state
governments. Many projects have been impaired by ilnplementation
engendered by delays in securing these instruments 1.e. Certificate of

Occupancy amd consent to Mortgage.

Training and retraining of existing staff should be intensified as
well as the introduction of modem technology to enable them package
and market new banking products that would be sustamable to their

clientele.

6.3. CONCLUSION

The relevance of Scheduled banks in the rapid transfonnatiéh of -
the Nigerian economy 1s not in doubt. The pitfalls which have militated
against their effectiveness have been identified. The scheduied banks
must therefore toe the line of the fast changing world economic order to
enable them to be self-sustaining and effective in meetmg the new

challenges of the sectors they are set up to serve.
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