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ABSTRACT

‘Constitution' may be defined as a- document having a
special legal sanctity which sets out the framework and the
principal functions of the organs of government within the
state, 'and declares the principles which those' organs must
operate. Moreover, it includes the whole system of government of
a country, the collection of rules which establish and regulate
or govern the government. Therefore, a constitution may be
written or unwritten. But the practice of most modern
governments, including Nigeria, is to "have a" written
constitution.

Constitutional principles were gradually introduced into
Nigeria,by the British colonial power from annexation of Lagos
in 1862 to independence in 1'960. Thus, the issue of constitution
for Nigeria has been as old as the formation of the country
itself. Even after independence, the search for a durable
constitution had occupied the government. The post independent
constitutions for. Nigeria were usually short-lived as a result
of Military' Coup D'etat. "Of the thirty nine years of the
country's existence, only ten vyears 'were spent under
constitutional governments. Dictatorships, military or otherwise
are antithesis of constitutional government. The Practice of
Military Governments in Nigeria has been to' suspend or abrogate
some certain sections of the. constitution. A kind of combination

of dictatorship and constitutionalism.



This thesis is an attempt to examine the extent to which
the Military Government maintained constitutional principles.
The extent of military encroachment on the .constitution will be
determined. In order to achieve this objective some traditional
constitutional concepts are chosen for examination. Examples of
such concepts are: the rule of law, separation of powers and
fundamental Rights. It is worthy of noting, that the Military
participated in overthrowing the 1963 and 1979 constitutions but
were responsible for making the 1979 and 1989 constitutions, and
the 1995 draft constitution. The thesis extends to military and

constitution making.

The thesis is divided into six chapters. The first chapter
provides a brief background of the study, setting out the
objective, nature, and scope of the study, followed by a brief

literature review and the organisational layout.

While the second chapter begins with the evolution of the
Nigerian constitution. The history and nature of every
constitution that was made or operated at any given time is
discussed. This includes pre, and post independent constitutions.
The role of military Government in constitution making is
highlighted as well. '

In the third chapter, the constitutionality of Military
rule is discussed. The Nature of Military 'Governments e is

examined and compared with constitutional one's.



doctrine of separation of powers. Beginning with its historical
background, that is, how it came into being and finally found a

place in the constitutions .of many countries.

It involves the
legislature, executive, the judiciary, and "the principle of
checks and balances in the constitution. The extent to which

military rule affected the doctrine of separation of powers is

also discussed.

The fifth chapter examined the Nigerian bill of rights.
Fundamental Rights and freedoms were enjoyed by the- subjects or
citizens in Nigeria under constitutional regimes. The enjoyments
of these rights are usually curtailed under military regimes.
So many Decrees were promulgated' by the Military Government,

which adversely affected the citizen's fundamental rights and

freedoms. All such Decrees could not be discussed, but most of

them are highlighted.

Finally, chapter six contained a brief summay and

in the course of writing the

The conclusion is simply that there is no substitute to
constitutional

conclusion of what was learned

thesis.

government.
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CHAPTER I

1.0 GENERAL INTRODUCTION

Constitution has been defined as “the organic and
fundamental law of a nation or state, which may be written
or unwritten, establishing the character and conception of
its government, laying the basic principles to which its
internal life i's to be conformed, organising the
government, and regulating, distributing and limiting the
functions of its different departments, prescribing the

extent and manner of the exercising of sovereign powers.”’

According to K.C. Wheare the word constitution may be
understood in two senses. First, it 1is used to describe
the whole system of government of a country, the collection
of rules which establish and regulate or govern the
government and secondly, it is a selection of legal rules
which govern the government of that country and which have

pbeen embodied in a document.?

For the purpose of this thesis, the second usage of
the word constitution as defined by K.C. Wheare above will
be adopted. Therefore a constitution will mean the

document which embodied the legal rules intended to govern

l See Black’s Law Dictionary (Centennial Edition)



Ni geri a, establ i shing its gover nment regul ati ng,
di stribution, and limting the functions of its different
organs and prescribing the extent and node of exercising
its power. In this [|ight, the 1960, 1963 and 1979
constitutions wll fall wthin the nmeaning of constitution

gi ven above.

Constitution being, a suprene law is endowed wth a

hi gher status, in sone degree than other legal rules in the
system of a governnent. Perhaps that explains why at |east
it is wusually laid down that the amendnment of the

constitution <can take ©place through a special process
different from the nethod by which the ordinary law is

altered.® Moreover, the idea of a constitution stenms from a

belief in limted government. Limtations are placed on
the executive and to sone extent the |egislature. For
instance any law passed by the legislature which is
inconsistent with the constitution will be declared void to

the extent of its inconsistency.* The authority of the
constitution binds all authority and persons, including the

executive and |egislature.®

i S VR . .

l KAS‘””? Jizr r i riva [N - X AP

See Section 9, 1979 condtitution
See Section 1(4) Ibid.
See Section 1(1) Ibid.



Independent Nigeria had experienced constitutional
governments, most especially under the 1960, 1963 and 1979
constitutions between 1960 to 1966 and 1979 to 1983. These
constitutional regimes were over thrown in 1966 and 1983
respectively. Military governments were established in
Nigeria between 1966 to 1979 and 1983 to 1999, The two
periocds put together would mean that Nigeria was under

military rule for a period of 29 years.

A military government is antithesis of a
constituticonal government. It is a government, which
acquires the power to govern as a result of a successful
Military Coup D'etat.‘ By the use of force or threat of it
the military overthrows the government and the
constitution. Under such a regime it does not require a
constitution to grant or limits its authority, 1ts success

in acguisition of authority grants it unlimited power to

legislate or exercise executive authority.

Once the military succeed in overthrowing the
government and the constitution, it 1s then left to it to
shape 1ts own system of governance or decide on its grand
norm. It may rule by a brand new constitution, or even

without a c¢onstitution, or it may suspend, abrogate or



b. To examine the various Constitution (Suspension and
Modification) Decrees including other Decrees with a
view to determine the extent they alter, amend or
suspend the constitution, including the legal status

of the overthrown constitution.

Cia To examine the three branches of the arms of a
constitutional government, namely the executive,
legislature and the judiciary, and the nature and
extent of <changes Dbrought about by the military

government.

d. To examine the fundamental rights provisions under
constitutional government and to determine the role of
the military government in preservation and

enforcement or abuse of the fundamental rights.

1.2 Methodology

From the on set, it is imperative to make it clear
that in this thesis, no c¢laim is made to have solved
completely the problems associated with military regimes
and constitutionalism enumerated herein and those

encountered by the earlier researchers, nor is it claimed



that this work will be better than the earlier ones on the
same field of research. But as to whether what is added is
very valuable or better than what was available is to be

judged by others and not in this thesis.

The thesis as its title indicates, concern itself with
the function of the constitution under a democratic regime
and the extent of its applicability under the successive

military regimes in Nigeria.

A critical exposition and analysis of the Nigerian
constitution with particular reference to the 1960/63 and
1979 constitutions including all the constitution
(suspension and modification) Decrees will be attempted,
The thrust of this work is to determine the extent to which
military regimes in Nigeria were able to maintain the
traditional constitutional law principles. Example of
these principles are: the rule of law, separation of powers
and fundamental rights. Particular attention will be given
to the role of the judiciary in the interpretation of the
constitution (suspension and modification) Decrees
including any other decree that may modify, alter or amend

the constitution.



Doctrinal research approach otherwise described as
library based research will be adopted in writing this
thesis.’ It involves analysis of case law and statutory
provisions by application of the power of reasoning. This
research method views law as a normative science, that is a
science, which lays down norms and standards for human
behaviour in a specified situation or situations
enforceable through the sanction of the state. This method
of research is found expedient in the present thesis for in
the words of Gasiokwu, “in most developing countries,
including Nigeria, doctrinal research <constitutes the
dominant research approach.”® The bulk of the data to be
analysed in this these will be:-

a) Constitutions: (I) The 1960/63 and 1979 constitutions,

1989 and 1995 draft constitutions, Report of the
constitution drafting committee. Vol. I 1976 and report
of the constitutional conference containing the

resolutions and recommendations vol. II 1995,

(I1) Constitution (suspension and modification) Decrees

1966, 1975,1984, and 1993.

Lega K nd _Viethodology:
Fab Arieh (Nig.) Limited pp [3-16
$ Ibid. Atp 15



b) Case Law - Emphasis will be given to Supreme Court

cases. The high court and Court of Appeal decisions may
be relied upon in the absence of the Supreme Court

decisions.

Finally the British, Commonwealth Countries and U.S.A.

Court’s decisions may appropriately be put to use in the

absence of Nigerian cases.

) Books, Periodicals and Journals: The works of eminent

legal scholars, philosophers and legal scientists will
be made use of to buttress important legal principles
and doctrines, and this will include learned journals

and periodicals.

1.3 LITERATURE REVIEW

At this juncture, it 1is significant to state that the
significance of this thesis 1is to contribute to the
existing knowledge, that is to say there are other people
who have hitherto ventured into the field of this research,
yet, either by effluxion of time their work has almost
become obsolete or that they did not cover some areas of
importance. Therefore, attempt will be made in the

following pages to review the existing literature.



Kirk Greene’ undertook a case study of political
Nigeria between 1966 and 1970, describing how Africa’s
exemplar democracy fell from Apogee of grace to perilously
close to collapse. Or how one of Africa’s bloodiest Coup
D'etat resulted in constitutional chaos; and from bloodiest
civil war to its «crushing rebellion followed by the
challenge of reconstruction. The effort of the writer was
mainly concerned with how the crisis and conflict happened,
why it happened, and who was to blame. The author did not
examine the legality of the military take over of the
Nigerian government in 1966 nor did the book discuss the
system of government established by the military and its

repercussion on constitutionalism.

Ruth first’® discussed army intervention in politics,
the coup and counter coup, seeking to explain why African
states are so vulnerable to army intervention in politics.
Essentially, it deals with the way army intervention in
politics revealed the nature of political power and its
failure. Three African countries namely, Nigeria, Ghana

and Sudan were selected for the study with references to

Greene K (1971) Crisis and Conflict in Nigeria 1996 vol. | Oxford University press London.
" Ruth First: The Barrel of a gun; Allen lane the penguin press.



Algeria and Egypt. The historical account has little or no
significance to either constitution making or the study of
military and constitutionalism except for the fact of

overthrowing the constitution.

Theophilus Olatunde Odetola'! examined economic
development and political stability brought to Nigeria by
the Military led government between 1966 and 1973, the
author did not advert his mind to other aspect of military

rule, that is, the constitutional aspect.

Oyeleye Oyediran'’? edited Nigerian government and
politics wunder military rule 1966-79. It consists of
collection of papers with particular reference to the
impact made by thirteen-year military rule on the Nigerian
political system. It was an appraisal of performance of
the military in power prelude to the hand over of the
political power to civilian elected government in 1979.
Except for the discussion of the historical search for a

viable constitution for Nigeria, nothing was discussed on

st Odetola, T.O. (1978) M}lm_fglgms_m_ﬂmm Tnnsnm books News Brunswick. New Jersy.
i Oyediran, O. (1979) Nigerias itary rule 19966-79 Macmillan
press lid.



the legal aspect of military regimes or their role in
constitution making.

Odumosu'’ traces the constitutional development of
Migeria from the time of British annexaticn of Lagos to the
date of 1independence 1i.e. 1862 to 1960. The author
anchored his discussion on parliamentary institution and
some characteristics of federalism in Nigeria at that
pericd. Both on the point of history and constitution of
Nigeria, it will not be out of place to state that it has

become obsolete or even archaic.

Elias’® ventured into the historical evolution of the
government and constitution of Nigeria. The author
featured the economic and social aspect of life in Nigeria,
with particular reference to public corporations,
allocation of Revenue and public finance, land law and
administration, and family law. The last chapter briefly
discussed the military intervention of 1966 describing the
extent of modifications introduced to certain institutions

and law.

(&)
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The boock though a comprehensive account o©f the areas
covered by 1it, by effluxion of time other Iimportant
developments has superseded it. The coup in 19%66 was
merely the beginning of military rule, coups and counter -
coups, which permeated the Nigerian politics for almost

three decades.

Nwbueze'® gave an account of all the constitutions that
Nigeria ever had up to September 30, 18789, The author
examined the nature, sources of authority of the
constitutions and forms of government established by each
of them. But the factors which, brought about the change
from one constitution to another or the process by which
the constitutions were made are completely omitted.
Moreover as the writer’s discussion ended up in September
19279, it goes without saying that the 1979 constitution and
other c<¢onstitutional developments that followed afterwards

were not discussed at all.

The presidential constitution of Nigeria'® provides an
insight inte the 1979 constitutions, outlining the general

principles of the presidential system of government and

19 Nwabueze, B.O. {1982) A Constitutional Histery of Nigeria C. Hurst & Co. London

Nwabuaze (1982) The presidential constitution of Nigeria. Hurst & co. L.ondon
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delved deeply into the working of the US constitution. At
the time of publication of the book, very few of the
constituticonal provisions (1979) were tested by the
Nigerian courts. Even though the U.S5. constituticnal
principles were to a large extent enshrined 1in the 1979
constitution, it nevertheless was adopted with substantial

modifications to suit the local circumstance of Nigeria.

In judicialism in Commonwealth Africa,? the author
examined the role of the courts within the African
countries that were colonised by Britain. A comparative
approach was adopted with the judiciary in the older
commonwealth and the United States. Suffice to say that a
book published in 1977, cannot address a matter that was
not conceived 1.e. the status of Jjudiciary under the 1978
constitution. Moreover the scope covered by the book is so
wide thereby raising doubt as to thorough coverage of the

Nigerian situation.

® was devoted to

Presidentialism in Commonwealth Africa’
the exploration of the types of government adopted by the

newly African independent states. The author focused on

' Nwabueze B.O (1977) Judicialism in common wealth A frica, Hurst & Co. London
Nwabuaze (1974} pregidentialism in commonwealth Africa. Bill & Sons Ltd. London,
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the adaptation of parliamentary to presidential system of
government and the types of government, whether unitary or
federal to one party state. Other areas discussed by the
auther include Human Rights, Naticonal Security and economic
development. It 1is a comparative study of the vwvarious
censtitutions and their practices. The author concludes
that the study revealed more diversity than uniformity,

nore localism than conformity to a Commonwealth pattern.

A book devoted to the study of the  wvarious
constitutions of Africa with different wvariations and
differences would undoubtedly be unable to provide adequate
attention to any of the constitutions under review, meore s0
the existing Nigerian constitution was that of
parliamentary type as amended by the military government.
Moreover the book being published in 1974 is far short of
the important constitutional development of present day

Higeria.

Bkande'® merely set out the constitutional provisions
of the 1279 constitution and made comments after each

secticn, with particular reference to judicial decisions of

e Akande, 1.0. (1982) Introduction to the Constitution of the Federal Republic of Nigeria, Sweet

and Maxwell,
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the United States. This approach 1is not helpful to
understanding the working of the Nigerian censtitution.
The role of interpretation of the constitution is vested in
the courts. Academic writers need not usurp Jjudicial
powers of interpretation and moreover such Iinterpretation
can only be regarded as personal understanding or opinion
of the writer and at any rate, it does not represent the

law.

Achike’s?® book is divided into two parts. One part
deals with the law within the Nigeria Army, its history,
legal status, nature and sources of law affecting members
of the armed forces. While the second part covered the
military regime that came about in 1966 and the Biafran
secession. Events discussed in the book are limited to the
overthrow of the 1963 <constitution and emergence of
military rule 1in Nigeria. This is somewhat spent by
effluxion of time and subsequent constitutional development

in Nigeria.

Achike, O. (1978) Groung ia. Fourth dimension

Publishers.
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Nwabueze’' focussed on the problems affecting most
newly African independent states. Religions, tribal, or
linguistics, differences were identified as divisive
factors that militated against the development of
constitutionalism in the emergent states.

A large portion of the book is devoted to the studies
of revolution, coup D’etat, acts of secession and other
manifestations of constitutional breakdown. Suffice to say
limited attention was given to the discussion on Nigerian
military intervention and on point of time it was only the
events that followed the 1966 coup D’etat to 1968 that

featured in the book.

Ojo’s Constitutional law and Military rule in Nigeria
was an attempt to deal sclely with the problems of
constitutional law and military administration in Nigeria,
a collection of articles already published in journals.
The author had failed to discuss any of the Nigerian
constitutions. Although he dwelled on the military
regimes, very little was said of the Buhari and Babangida

regimes.

2

Nwabuaze B.O. (1973) Constitutionalism in Emergent States H & Nwarife London & Nigeria.
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22

Nwabueze examined the impact of Military rule on
civil liberties, machinery and foundations of
constitutionalism. The author attempted to asses the

achievement and failures of military rule regarding
economic efficiency, social justice and individual liberty.
The author is of the view that there were certain
achievements as regards the machinery and foundations of
constitutionalism but as regard civil liberties, economic
efficiency, and social justice, the military had a reccrd
of failure. The learned author did not advert his mind to
the structure and function of the military government nor
did he examine the impact of military rule on any

constitution.

In law making under military regimes,’’ Azinge
attempted to provide an insight into the way and manner
decrees were made. The characteristics of military
legislation and judicial interpretation of decrees with
particular reference tO Quster clauses. The author failed
to discuss what constitute a military government and the
scope and limitation of its legislative powers. It appears

that Azinge’s effort was based on Decrees 107 of 1993 as

b Nwabuaze (1992) Military rule and constitutionalism Spectrum Law Publishing.

Azinge, E. (1994) Law-Making Under Military Regimes: the Nigerian experience Oliz Publishers
‘Benin City.
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the author failed to examine similar decrees of 1966, 1975,
1984 and 1985. Needless to state that there were important
changes brought about by decree No. 17 of 1985 which was

completely omitted by the learned author. Other aspects
omitted are how decree 107 sort to alter or modify the 1979
constitution from the perspective of law making.

From the review of the available literature it is
evident that the work of social scientists and historians
in the field of this thesis will serve a |useful
understanding of the past and planning for the future. But
for certain, these books are not helpful when it comes to
military rule and constitutionalism. On the books dealing
with Constitutional law matters, it is observed that they
were written shortly after the 1979 constitution had become
law and at that time there were too few cases decide by the
Nigerians courts, most especially at the level of supreme
court. As for literature on military rule and
constitutionalism, there are a plethora of authorities that
covered issues inveolving military rule, following the
overthrow of 1963 parliamentary constitution but little
attention was given to the impact of military rule on the

1979 presidential constitution.
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1.4 ORGANISATIONAL LAYOUT

It 1is desirable to set out the organisational
structure of this thesis. Essentially, it is divided into

six chapters:

The first chapter will provide the brief background of
the study setting out the objective of the thesis, followed
by a brief literature review showing or indicating the
contribution of other writers in the field and what
probably they did not include in their work or the areas

they did not discuss in depth.

Chapter two will attempt to discuss the evolution of
Nigerian Constitution from 1862 to February 1999, The
incursion of the military into politics, the system of
military administrations and their effort at constitution

making will be in focus.

An insight into the military and constitutionalism
will form the bedrock of the analysis in chapter three.
Background to military rule in Nigeria, the legal effect of
Military coup D’etat, a comparison between a military and
constitutional governments are to be highlighted in the

chapter. So also the hierarchy of the Nigerian norms

19



indicating the Grandnorm of military regime will be clearly

spelt out.

In chapter four an 1insight into constitutional
government in Nigeria will be provided. The status, powers
and function of the executive, legislature and judicial
arms of a constitutional government under the 1979
constitution will form the core of the chapter, followed by
examination of the impact made by the military regime on

the aforesaid each of the three arms of the government.

Fundamental Rights and Freedom under the 1979
constitution is the theme of chapter five, The rights to
life, Dignity of the Human Person, personal liberty, fair
hearing, private and family life, peaceful assembly and
association and; freedom from thought; conscience and
religion, expression and the press, and movement are to be
analysed, so also their enforcement. The impact made by
the military regimes on the aforementioned fundamental
rights and freedom 1is the subject of analysis 1in this

chapter.

Finally chapter six 1is the chapter dealing with
summary and conclusion regarding what was analysed in the

proceeding chapters.
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It should be noted, however, that two chapters, in the
1979 constitution will not feature in this thesis, they are
chapters I1 (on fundamental objectives and directive
principles of state policy) and chapter I11 (on
citizenship), reascn being these two chapters were not
affected by military rule either legislative wise or
through executive action. Moreover even under
constitutional regime chapter two of the 1979 constitution

is not justiciable.
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CHAPTER II

2.0 EVOLUTION OF THE NIGERIAN CONSTITUTION

Nigeria has experienced quite a number of
constitutions from its formation or creation in 1914 to the
present day. Before 1914, each of the territories acquired
by the British Government, whether as a coleony or
protectorate, was administered by a set of rules or
principles as Grundnorm. Therefore the constitutional
development in Nigeria can be discussed in five phases.
One is the period from 1862 to 1914. This was the period
in which the colony of Lagos was established and the
protectorates of Southern and Northern Nigeria formed,
culminating in the unification of all these territories
into one Nigeria. The second period between 1914 and 1960
was the period of gradual relaxation and withdrawal of the
British Authority or control, which culminated in complete
Independence in 1960. The third period is 1960 to 1963
wherein Nigeria saw the operation of the independence
constitution. Nigeria remained a monarchy but a full
independent country within the commonwealth. The governor-
general was the Queen's representative in the Federation
and the Governors stood in a similar relationship to the
Queen in the regions. The period 1963 to 1979 formed the

fourth, beginning With the Republican constitution, the
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first, second and third military interventions to the
formation of the 1979 constitution. Finally, the fifth
phase 1979-1995 covers the civilian Administration in the
country under the 1979 constitution to the successive
military regimes and the making of the 1989 and 1995

constitutions.

2.1 NIGERIAN NATION STATE

Nigeria is the creature of the British colonial
Government. Prior to this time, there existed different
independent kingdoms or countries like the  Sokoto
Caliphate, Oyo Empire, Benin Kingdom etc. In the process
of creating Nigeria the British captured the different
kingdoms or independent territories gradually. Odumosu
supports this fact when he stated:

"The acquisition of the different
territories of which Nigeria is now
composed was piecemeal and occurred in
successive stages.., Modern Nigeria
has come into existence through the
unifying influence of the British
administration which has progressively

welded together different sections of
the country."?

The British acquisition of the present Nigeria started

in 1861 with the Lagos Treaty signed by King Dosumu

Odumosu 0.1 (1963) Nigerian Constitution: History and Development Sweet & Maxwell p. 5.
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transferring to the Queen of Great Britain the port and
Island of Lagos, with absolute dominion and sovereignty.
By this treaty Lagos became the colony of Great Britain.
More treaties were made between the British and the various
Yoruba chiefs in the hinterland transferring their land and
sovereignty to the former. Most ©f the Western Region by
1870 had become a protectorate attached to the colony of

Lagos.

To the East of Lagos, the British traders regquested
for protection from her majesty the Queen of England who in
1949 had established a British consulate for the Bights of
Benin and Biafara, with headquarters at Fernande Po. Like
in other parts of Nigeria, the British government requested
the Chiefs of the Niger Delta States to cede the necessary
jurisdiction, which was obtained by sufferance in 1872,
The territories covered by the treaties in the Delta area
were established and called the 0il Rivers Protectorate
renamed the Niger coast protectorate in 1893. In 1900 the
crown, by order in council, assumed jurisdiction generally
for the peace, order and good government of the Niger Coast
Protectorate, which it merged with the Royal Niger

Company's territories under the name of the Protectorate of
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Scuthern Nigeria, the company's interest having been bought

off after its charter had been revoked in 1899,

In the former Northern Nigeria, it was first the Royal
Niger Company, which entered into quite a number of
treaties with the Fulani Empire. Examples ©f such treaties
are that of 1885 and 1890 with Sokoto® between the National
African Company (Limited} and later the Royal Niger Company
{Chartered and limited) on the one part and Umoru, King of
the Mussulmans o¢f the Soudan and Sckoto on the other part.
The effect of these treaties was that the Royal Niger
Company was to have the sole right to trade over any
foreigner to the exclusieon of all others (like the French
and Germans). By 1st January 1900 the charter of Rovyal
Niger Company was revoked. The monopely of trade and
general contrel of the part of Northern Nigeria that was
hitherto in the hands of the Royal Niger Company had been
taken over directly by the British Govermnment. QOther parts
of Northern Nigeria which were not under the contreol of the
Royal Niger Company were taken by force of arms by the
British.? Examples of such areas were Kontagora and Nupe

taken over in 1901 by colonel Kemball. Yola too was not

See Treaty with Sokoto, 1885 and 1890 contained in Appendices G & M, in History of Nigeria
(1978) by Allan Burns. George Allen & Unwin London.
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left out. In September 1901 colonel Morland with a force
of twenty-two Europeans, 365 African rank and file, four
guns and maxims conquered Yola. The same fate fell on the
non-Fulani areas like that of the Tivs and Jukun in 1906,
With the conguest and contrel of Northern Nigeria by the
British, the region was declared the protectorate of
Northern Nigeria with Sir Frederick Lugard as High

Commissioner.

Between 1906 and 1914, the British Government set
about unifying the colony and protectorates. Thus in 1906
the colony and protectorate of southern Nigeria was formed
with Lagos as its headquarters. And the area was divided
into the western, the central and the eastern provinces
respectively. And these provinces were placed in the
charge of provincial commissicners. These ccmmissioners
were subject to the direct control of the Governor, then
Sir Walter Egerton. On the 1lst of January 1914, the colony
and protectorates of Nigeria were amalgamated, under Sir
Frederick Lugard as governor-general, and a Lieutenant

Governor each for Northern and Southern Provinces.

- Allan Burns (1978) History of Nigeria George Allen & Unwin Boston; pp. 187-209
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It is worthy of note that since 1862 the colony of
Lagos had a small legislative control, which performed an
advisory role to the Governor, until it was dissolved in
1922. At the time of its dissolution it consisted of the
Governor, six officials and four nominated members, two of
whom were Africans. This legislative council never passed
any legislation, it only gave advice and consent to the
laws promulgated by the colonial governor. The legislative
council was more of an advisory council or consultative
council., Even after the amalgamation of 1914 its function

was limited to the colony of Lagos.

Sir Frederick Lugard on assumption of office as
governor-general established a larger advisory and
deliberative body for the entire country called the
Nigerian council.? The council had thirty-six members,
presided over by the governor-general, consisting members
of the executive council, the Senior Residents, Seven
European unofficial members representing the chambers of
commerce, shipping, banking and mining. Others include six
Nigerian unofficial members nominated by the Governor

General to represent, as far as possible, the coastal

See Nigerian Order in Council 1913
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districts and the interior.’ Two ‘emirs from Northern
Nigeria, {(The BSultan of BSckoto and the Emir of Kano were
appointed but they did not attend any of the council
meetings) the Alafin of Oyo, one member from Lagos, one
from Calabar and one from the Warri-Benin area made up of
the unofficial members. Like its predecessor, this council
was an advisory one.® Thus any resolution carried by the
council had no legislative or executive authority and the
Governor had unfettered discretion as to whether a matter

should be discussed.

With the amalgamation o¢f the colony of Lagos, the
protectorates of North and south, and establishment of
executive and legislative authority, Nigeria as a country
was created or formed though under a colonial

administration

2.2 THE CLIFFORD CONSTITUTION OF 1922

The educated Nigerians were dissatisfied with the
colonial system of administration in the coleny, which gave
them 1little or no status in the administration of the

country. This precipitated a movement for reform sponsored

See 8. 4 of the Order in Council of 1913,
S.17 Ibid.



by the West African National Congress. In October 1920,
they signed a petition to the colonial secretary expressing
their discontent and demanded for participation in the

administration of their country.’

Sir Hugh Clifford, the then Governor of Nigeria
introduced a constitution into the country in 1922, Both
existing legislative <council for the colony and the
Nigerian Council were abolished. A new legislative council
came 1into being. It was made up of the Governor as
president and forty-six other members, consisting cf twenty
three ex-officio and four nominated officials; of the
remaining nine unofficial upto fifteen could be nominated
by the Governor, while four were elected on the basis of

three from Lagos and one from Calabar.

The legislative council’s jurisdiction was limited to
the Southern provinces and the colony of Lagos, while the
Governor legislated for the northern provinces. The
council had power to legislate for the peace, order and
good government of the colony and southern provinces.®

Furthermore, any member of the legislative council could

See O.1. Odumosu op. cit. pp. 14-15
: Anicle V1 of the Nigerian Colony letter Patent 1922 and Article V11i of Nigeria Protectorate Order
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initiate any legislation provided it did not impose tax or
involve the expenditure of public fund. Finance bills

& It should be notec

needed the approval of the Governor.
that for the first time in the constitutional history of

British dependencies throughout Africa, the elective

principle was introduced into the Nigerian Legislature,

However, the four elected members were criticised fou
not behaving like the true representatives of thei:
constituencies. To expect an educated elite who feels that
he is only an A&frican by the colcur of his skin to truly

supervise his constituency was asking teoo much of him.

The Nigerian political leaders were not satisfied witth

the Clifford constitution for the following reasons:

al The principle of official majeority. There was ar
official majority 1in the legislative council anc
absence of responsibility for departments ol

Government.

CATL M (BuAli s LIBRARY |

in Council 1922.

s Ibid article 23

0 Elias T. O, (1967) Nigerian: The Dgvelopment of its La Constitution Stevens & Son pp. 33-
34,
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b) The exclusion of Nigerians from membership of
executive council.

c) The system of nominated members widened the scope of
unofficial representation on the legislative council.

a) The restriction of the legislative authority of the
council to the colony and southern provinces deprived
Northern Nigeria of the early participation with their
southern counter parts in the work of the central
legislature.

e) The practice of Indirect Rule in Local Government
meant another form of exclusion of the educated
commoners from membership of the Native Authority
Councils composed only of traditional elements in the

local committees.

As regards executive council, its membership consisted

entirely of British officials responsible to the Governor.'

2.3 THE RICHARDS CONSTITUTION OF 1946

The 1946 constitution was prepared to address some of
the problems experienced with the 1922 constitution. In a
despatch to the secretary of state for the colonies in

December 1944, Governor Richards observed,
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"The problem of Nigeria today is how to
create a peolitical system which is
itself a present advance and contains
the living possibility of further
orderly advance a system within which
the diverse elements may progress at
varying speeds, amicably and smoothly,
towards a more closely integrated
economic, social and political unity,
without sacrificing the principles and
ideals inherent in their divergent ways
of life. The present system of
Government in Nigeria has many
inconsistencies and by its nature is
unsuited for expansion on a Nigerian
basis.*?

It 1is against this background that the Richard's
constitution was made aimed at achieving a three fold
objective namely, to promote the Unity of Nigeria; to
provide adequately within that unity for the diverse
elements which make up the country; and to secure greater

participation by Africans in the discussion of their own

affairs.

These three objectives were achieved in the
constitution. Firstly for the purpose of promoting unity
among the people of the country, a legislative council was
established for the whole of the country. The new council

consisted of the Governor as president, sixteen officials,

E Nwabueze (1982) A Constitutional History of Nigeria Hurst and Co London p. 41
8 l.simd 6599, Proposals for the Revision of the Constitution of Nigeria, March 1943 as quoted by
Elias op. cit.

32



and twenty eight unofficial of whom four were elected and
the remaining twenty-four were nominated by the newly
established Regional Councils, some of the members of which

were nominated by the Native Authorities.!®

Therefore under this arrangement, a 1link existed
between the legislative council at the centre and the
Native Authorities vide system of electoral colleges. The
nurbers of majority of officials were changed and for the
first time the unofficial were 1in the majority in the
council.

The second objective was achieved by the creation of
Regional Ccouncils consisting of a House of assembly in each
of the Northern, Eastern and Western provinces and a house
of chiefs in the North. The Northern Regional Councils
(i.e. House of Assembly) consisted of the Senior Resident
as president, eighteen officials, and between twenty and
twenty four unofficial provincial members, of whom between
fourteen and glghteen were selected by the Native
Authorities from their own members and six were appointed

by the Governor to represent interest and communities not

otherwise adequately represented.’’ The House of Chiefs
12 Ss 4, 5, 6, 7 and 8 Richardson Constitution of 1946.
1 S. 33(4) Ibid.
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comprised the chief commissioner as president, all first
class chiefs and not less than ten second class chiefs

selected by their own order.'

The western House of Assembly consisted of the chief
commissioner as president, thirteen officials and between
fifteen and nineteen unofficial provincial members of whom
the Governor nominated the Head Chiefs after consultation
with the Head chiefs of the Western provinces. Between
seven and eleven were selected by the Native Authorities
while five were nominated by the Governor to represent
interests and communities otherwise not adequately

represented.'®

Eastern House of Assembly comprised the chief
commissioner as president, thirteen officials, and between
fifteen and eighteen provincial members of whom between ten
and thirteen were selected by the Native Authorities, while
five were nominated by the Governor from interest and

communities not otherwise adequately represented.'’

- S. 33(2) Ibid.
" S 34(2) Ibid.
. S. 35(2) Ibid.
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comprised the chief commissioner as president, all firs
class chiefs and not less than ten second class chief

selected by their own order.'®

The western House of Assembly consisted of the chie
commissioner as president, thirteen officials and betwee
fifteen and nineteen unofficial provincial members of who
the Governor nominated the Head Chiefs after consultatio
with the Head chiefs of the Western provinces. Betwee
seven and eleven were selected by the Native Authoritie
while five were nominated by the Governor to represen
interests and communities otherwise not adequatel

represented.*®

Eastern House of Assembly comprised the chie
commissioner as president, thirteen officials, and betwee
fifteen and eighteen provincial members of whom between te
and thirteen were selected by the Native Authorities, whil
five were nominated by the Governor from interest an

communities not otherwise adequately represented.”

i S. 33(2) Ibid.
"‘ S 34(2) Ibid.
3 S.35(2) Ibid.
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Each ¢f these Regional Heuses had power to consider
the annual as well as the supplementary estimates of
expenditure placed pefore them, and such bills as related
to the region in question. Failure by a Regicnal Heouse of
Assembly to consider a Bill did not affect the power of the
legislative council to debate and pass in accordance with

its rules of procedure.®®

However the Houses were not competent to consider any

matter which the Governor certified o be either very

urgent or purely formal in nature.®’

The third objective was achieved by the greater
participaticn by Nigerians in the discussicn of their own
affairs. This was secured through the system of selecting
representatives on the legislative council from the members
of the Regicnal Houses of Assembly who had themselves been
chosen from among the members of the Native Authority

council.??

This constitution embodies the scheme of Regionalism

in the country. It marked a real advance in the direction
18 S. 53 i

_33(1) Ibid.
7 S. 26 Ibid
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of representative government by broadening the basis of
selection and participation. The Native authority system
of administration was directly brought into contact with
the British-style legislative council system. Finally it
brought the much desired contacts and dialogues between the

respective peoples of North and South.

Even with this laudable development, the Colonial
Government was still not seen to have gone far enough in
the eyes of the Nationalist, most especially the National
Council of Nigeria and the Cameroon was formed on 26th
August 1944 consisting of a loose federation of diverse
organisations. Examples of such organisations are trade
Unions, literary societies, professional associations,
social clubs and tribal unions. When the organisation
decided to contest election as a political party in 1951,
it then opened its membership to individuals. But before
becoming or transforming itself into a pelitical party, it

was a political movement with the following objectives:

i) To extend democratic principles and to advance the
interests of the people of Nigeria and the Cameroon

under British mandate;

¥ S. 8(1) Ibid.
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ii} To adopt suitable means for the purpose of imparting
political education to the people of Nigeria with a
view to achieving self Government; etc.

It was the Naticnal Council o©of ©Nigeria and the

Camercon that strenuously oppesed the constitution as

inadequate because 1t was not subjected to public opiniocon

nor were they consulted in its making.

2.4 THE MACHPERSON CONSTITUTION QF 1951

The constitution was made with a view to accommodate
the criticisms against the Richard's constitution. It is
significant at +this point to mentien the most important

criticisms against the Richard's constitution.??

i} That the constitution merely provided for greater
discussion by Africans in their affairs. The
constitution did not give the Africans opportunity in
management or control of their affairs;

ii) The provision relating to the composition cof
unofficial members 1in the Regicnal Houses and the
Legislative council was a cause for concern for the
Natiocnalists, This 1s because they could not discern

a uniform formula by which the strength of the

a See Odumosu O. 1(1963) Nigerian Constitutional History and Government Sweet & Maxwell pp.

50-52.




LR

iv)

from

unofficial members was to be determined. In other

words, it was arbitrary.

The Nationalists further resented the designation of
chiefs and Emirs as "unofficial.”™ It was contended
that since the chiefs and emirs owed their positions
to the government under the indirect rule system, they

should be correctly described as "officials".

Except for Lagos and Calabar where elective principles
were recognised, it was believed that the system of
indirect election through the Native Authorities would
produce pro-government members who might prove to be

anti nationalist.

In making the 1951 constitution there was consultation

the «colony and the respective regions, which

culminated in a general conference of January 1950 at

Ibadan, Western Nigeria. The 1951 constitution was a

result of the final recommendations of the 1950

Y
conference. "

o
-

T.O. Ehasop cit p. 38
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The Macpherson constitution restyled the legislative
council to House of representatives consisting of 136
elected members of whom 34 each were from the East and West
and 68 from the North.®’ Six officials and six others
nominated by the Governor to represent interests and
communities not otherwise adequately represented. The
total membership of the House of representatives was 148,
The 136 elected members were selected by the Regional
legislative Houses, which acted as electoral colleges for
this purpose. The 68 Northern members were elected from
the joint council of the region consisting of the House of
chiefs and House of assembly. Of the 34 members from the
West, three were elected by the newly created House of
Assembly from which they elected their 34 members. The
president of the House of Assembly could be either the
Governor himself or a person appointed by him from outside

the membership of the House.

2.4.1 REGIONAL ASSEMBLIES®!

The Macperson Constitution was designed inter-alia to

build up a strong and united Nigeria and to grant increased

- The Machperson constitution S. 71-73
See Chapter 11 of the 1951 constitution.
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autonomy to the three Regions.?® This exercise resulted in
the division of powers between the centre and the Regions.
By the order in council of 1951 the Regional Government was
empowered to legislate on certain enumerated subjects.?®

The three regions were divided into North, West and East.

The North had two Houses i.e. the House of Chiefs and
House of Assembly. The West, too, had a House of Chiefs
and House of Assembly. The East had a unicameral
legislature i.e. the House of Assembly. Each of the
Regional Houses of Assembly was presided over by a

Lieutenant Governor.

It should be noted that the former provinces were then
renamed Regions. Also for the first time executive
councils were intrecduced into the Regions. At the Centre,

too, there was the central council of ministers.

The regional legislature had power to legislate on a
prescribed range of subjects,’’ for example agriculture,

fisheries, forestry, and 1local industries. The central

. See the Despatch of June 1951 of the Secretary of State for the colonies.

o For the Regional Legislative list, see third schedule 1o the Nigeria (constitution) order in council
1951.
e See Third Schedule to the 1951 constitution.
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legislature could legislate on all subjects including those

on the regional legislative list.?®

A public service commssion was established by the

constitution to advise the Governor who was vested with the

responsibility for the appointnent and control of all

public officers.

2.5 THE FEDERAL CONSTI TUTI ON 1954

In 1953, a crisis erupted in the legislature as a
result of a notion tabled by a nenber for conplete self-
government for the country in 1956. Menbers of the East
and West in the Legislature backed up the notion while the
northern nenbers sought for anmendnent to the notion to

read, as soon as practicable" instead of 1956. Thi s

amendnent was accepted by the |egislature.

Sequel to this devel opnent, a constitutional
conference was held in London and N geria, which resulted
in the birth of the 1954 constitution. According to Elias,
this nethod of settling the details of a proposed
constitution by discussion and agreement at a conference

between N gerian Jleaders and the British Governnent

= See S. 91 of the 1951 constitution.
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followed the pattern set in 1951, and was in marked
contrast to the previous procedure by which Governors
established constitutions without prior adequate

consultations with representatives of the people.""’

By section (3) sub section (1) Nigeria became a
Federation consisting of three Regions, namely North, West
and East with Lagos as the capital. The Federation was

styled as the Federation of Nigeria.™

The Federal legislature consisted of the following: a
speaker, 184 members out of whom 92 represented the North,
42 each 1in the West and East, 2 from Lagos and six from
Southern Cameroon. Included in the legislature were 2 ex-
officio members consisting of the Chief Secretary, the
Attorney General and the Financial Secretary. There were 6
other members appointed by the Governor who were to
represent interest and communities not otherwise adequately

represented thus bringing the total to 194 members.

Elias, op. cit. p. 42.
See the Nigeria (Constitution) Order in Council 1954(a)
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The regional legislature remained the same as under
the 1951 constitution except that the East and West had no

ex-officio members.

There were two legislative lists in the constitution.
One is the Federal exclusive legislative list and, secondly
concurrent legislative list for both Federal and Regional
legislatures. The 1954 constitution did not provide a
Residuary List. Therefore one may state that by
implication all other subjects not included in either
(exclusive or concurrent) 1list were within the exclusive
legislative competence of the Regions, that is, they were

residual.

2:-5.% THE EXECUTIVE COUNCIL

So much has been said of the legislative councils from
1862 to 1954 but very little was said of the executive
council. It is difficult to precisely state when the
executive council first came into being certainly between
1862 and 1913, there was scarcely any specific reference
made in the literature on the subject as to the date of the

establishment of the executive council.®!

B See Elias op. cit. p. 51.
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However, a clear position was discernible with the
1922 constitution. The executive council consisted of the
Governor, the Chief Secretary, the lieutenant Governor of
the Southern and Northern provinces and the Administrater
of the colony, the Attorney General, the Commandant of the
Nigerian Regiment, the Director of Medical Services, the
Treasurer, the Director of Marine, the Controller of

Customs and the Secretary of Native Affairs.™

Furthermore, the Governor was obliged in all cases to

consult with the Executive Council in the making of

ordinances or in the exercise of his other powers.33

Between 1914 and 1942, there was no Nigerian member in
the executive council. In 1942, +two Nigerians were
appointed to the executive council and two more additional
members were added in 1946. And the number of Nigerians in
the council became five since the then director of medical

services was a Nigerian and an ex-officio member.

The 1951 constitution replaced the executive council

with council of ministers. In the council there were four

® See Royal Instruction (Colony) 1922 Article 4
" Ibid. article 12; Royal Instruction (Protectorate) 1922 Article 4.
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ministers each representing the three Regions drawn from
the members of the House o©f Representatives. Added to
these, were six European officials consisting of the three
Regional Lieutenant Governors, the Chief Secretary, the
Attorney General and the Financial Secretary with the

Governor presiding.

This reform introduced by the constitution did not go
far enough with Nigerian members because they were made as
representatives of their regions and had no portfolios.
Decisions were still those of the 'Governor in Council and
not a cabinet decision collectively taken. The ministers
were required to ensure in association with the appropriate
departmental heads, who were not yet made permanent
secretaries of ministries that the Governor's decisions in

the council of ministers were carried out.

Dissatisfied with this position, the then Nationalist
vide the National Council of Nigeria and Cameroon urged the
members representing Eastern Nigeria in the council of
ministers to resign on the ground that the constitution had

proved unworkable.
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The 1954 constitution introduced some changes into the
council of ministers. The Governor General became the
president of the council, with ten ministers, of whom three
represented each region and one represented the Southern
Cameroon under British trusteeship. There were three
officials, the chief secretary, the Attorney General and
Financial Secretary. The Ministers were appointed by the
Governor General on the recommendation of the leader of the
party which secured an overall majority in the House of
Representatives or, in the event that no party had an
overall majority, on the recommendation of the leaders in
the House of the parties which gained the majority of the

seats in each region in the Federal elections.

A significant change introduced by 1954 constitution
was that the Nigerian ministers were for the first time
given full responsibility for specific departments. The

council of ministers had become a cabinet at last.

2.5:2 REGIONAL EXECUTIVE COUNCILS

They were first introduced by the 1951 constitution,
from then to 1954 the Northern, Western and Eastern regions

executive councils consisted of the Lieutenant - General as
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president, a maximum of Nine Nigerian Ministers and five

British officials.

Under the 1954 constitution, the Western Nigeria
executive Council had eleven WNigerian ministers and the
Eastern one had twelve, each presided over by a British
Governcr as president with no British officials. In
Northern Nigeria, the executive council consisted of
thirteen Nigerian ministers and three officials in addition
to the Governor. The officials retained were the Civil
Secretary, the Attorney General and the Finance Secretary.

2.6 TOWARDS INDEPENDENCE FOR NIGERIA

The constitutional crisis which erupted in the House
of representatives on March 31, 1953** on motion for "self
Government in 1956" meaning that Nigeria should be given
political independence by 1956 was sought to be amended to
the effect that the phrase "in 1956 should read "as soon a

practicable."?®

It was this point of difference, that is, seeking for

self Government in 1956 canvassed by the Southern

The motion was introduced by a member of Action group, a political party based in Western
Nigeria.

The amendment was requested by the Sardauna of Sokoto (Sir Ahmadu Bello) a member of
Northern Peoples Congress, a political party based in Northern Nigeria,

Er]
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politicians and its deferment canvassed by the Northern

politicians that paralysed the Government.

The Colonial Secretary called a conference in 1954
with the leaders of the three political parties (A.G., NPC
AND NCNC) in attendance to discuss Nigeria's constitutional

problems. Series of conferences followed afterwards.

First the London conference discussed issues which
include: the structure of the federal Legislature, Federal
elections, council of Ministers, the structure of the
Regional Government to mention but a few. On the issue of
self Government the Secretary of State informed the
conference that Her majesty's Government would not accept a
fixed date for self-government. However, Her Majesty's
Government was willing to permit the Regions that need it,
full self-government within the competence of the Regional

Government.

Sequel to the 1954 conference, there was another
conference held in 1957 to review the working of the
Federal constitution. The conference discussion included:
Regional Government, the problem of minorities in each of

the three Regions, a bicameral legislature, that is, a
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House of Representatives and senate were recommended.
Introduction of the office of the Prime Minister among

other things was also recommended.

On the issue of independence for the federation by
1959 a resolution passed unanimously by the Nigerian House
of representatives in 1957, the Secretary of State informed
the conference that that issue should be left to the New
Nigerian Parliament to be elected in January 1960, The
Nigerian delegates were not happy about this development

and were reluctant in accepting it.

Next was the 1958 constitutional conference., Issues
discussed were fundamental rights, self rule for the North,
and the report of the minorities’ commission to mention but

a few,.

A final constitutional conference came up in 1960
concerned with outstanding matters in connection with
Nigeria's  approaching independence. Only government
representatives participated in the conference. The agenda
was the draft of the independence constitution for Nigeria.

On 1st October 1960 Nigeria became an independent country.
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Thus the 1960 Constitution came into existence by an
order in Council of Her Majesty, the Queen of Great Britain

on the 12th of September 1960.

2.7 THE NIGERIAN REPUBLICAN CONSTITUTION

This constitution came into being as a result of
enacting the constitution of the Federation Act 1963 by the
federal parliament. The Act repealed and replaced the
Nigeria Independence Act 1960 and the order in Council in
so far it applied to the Federation.?® Similar powers were

given to the regions.

The effect of the Republican Constitution was
essentially to abolish the Monarchy. So the Queen of
England ceased to be the Queen or Sovereign Head of
Nigeria. Her functions devolved upon the President of the

Republic and the Governors of the Regions.

Government of the Country was no longer Her Majesty's
and its institution ceased to bear the label ‘Royal’ or
‘Crown’. All properties previously held by the Crown or by
some other person or authority on behalf of or in trust for

the crown became as from 1lst October, 1963 vested in the

. See Section 154 Constitution of the Federation 1963,
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president or the Governor on trust for the government of

the federation or region, as the case may be.

Appeals from Nigerian courts ceased to go to her
majesty's jurisdiction. No longer were cases decided in
Nigeria appealed to the Privy Council. This is obvious
because no sovereign country permits appeals from its own

courts to another country.

Also allegiance of the Nigerian citizens was no longer
to the Queen but to the Republic. Allegiance 1in this
context connotes a personal relationship between the

sovereign and his subject,

From the above one may conclude that one of the most
significant changes made by the 1963 republican
constitution was to sweep away the imperial basis of the

1960 independence constitution.

Both the 1960 and 1963 constitutions maintained a

parliamentary system of Government. Professor Nwabueze had

defined a parliamentary system of Government as "the rule
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of the legislature through a committee of its own members,
coupled with the responsibility (sic) of the permanent
nominal head of the executive."?

In practice there was only one general and popular
election for the members of the legislature. There was no
separate election for the executive. Therefore the popular
mandate given to the government was by virtue of votes that
elected the members of the legislature. Furthermore
members of the executive arm of the government were elected
from the members of the parliament. For instance the
President, the Prime Minister, Council of Ministers or
Executive Council were all from the members of the

legislature. This shows that the right to govern flows

through the legislature to the executive.

g % COMPOSITION OF PARLIAMENT

The Federal Parliament consisted of the upper and
lower houses, namely the senate and House of
Representatives. The Senate consisted of twelve senators
representing each region selected at a joint meeting of the
legislative houses from among persons nominated by the
Governor; four senators representing the Federal territory;

four senators selected by the president acting 1in

2 Nwabueze B.O. (1982) A (

igeria Hurst and Co. London p. 96.



accordance with the advice of the prime minister. The
House of representatives consisted of three hundred and

twelve members.’"

Parliament was empowered to make laws for peace,
order, and good government of Nigeria over any matter
covered by the legislative 1list.” Under special
circumstances, the parliament could make laws for the
peace, order and good government in matters not included in
the legislative list.* Under the parliamentary system of
Government the executive authority of the Federation 1is
exercised through some members of the parliament. The
executive authority of the Federation is vested in the
president.**  Both houses of parliament elect him.'” The
function of the executive extends to the execution and
maintenance of the constitution and all matters with

respect to which parliament has power to make laws.*’

N See the 1963 Constitution of the Federal Republic of Nigeria S. 41-43
. Ibid S. 69(1).

» Ibid S. 69(2)

“ Ibid S. 84 and S. 34.

» Ibid S. 35(1)

s Ibid S. 85.
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The president appointed a cabinet of ministers headed
by a Prime Minister.*® Such a Prime Minister was to be
appointed from the members of the House of Representatives
who appear to the president likely to command the support
of the majority of the members of the House.*® Other
ministers were appointed by the president from members of
the parliament on the advice of the Prime Minister.®® The
council of ministers were collectively responsible to the
parliament for any advice given to the president and so

were the ministers individually.?’

The 1963 constitution established the Supreme Court®®
and empowered the president on the advice cof the Prime
Minister to appeint the chief justice of Nigeria, while the
other 7justices of the court were to be appointed by the
president, on the advice of the premier of the respective
regions.*? The justices of the Supreme Court could be

removed from office by the president on address by both

i Ibid S. 89

i Ibid S. 87(1) and (2)
» Ibid S. 87(4)

” Ihid S. 90 (1)

= Ibid S. 90 (1)

= Ibid S. 111
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legislative houses for inability to discharge the function

of his office.”®

Note that the parliamentary system of government,
obtained in the Federation similarly operated 1in the
region. In the Regions the Governor was the Chief
Executive who appointed the Premier from any of the members
of the legislative House. He equally appointed other
ministers on the advice of the premier. A bicameral
legislature existed in each of the Regions, i.e. a house of
chiefs and House of Assembly. For the Judiciary, there was

a High Court for each of the Regions.

The 1960/1963 constitution was operated up to 1966

when it was overthrown by the military.

2.1.2 OVERTHROW OF THE 1963 CONSTITUTION

The Military mutiny organised by Major Nzeogwu,
executed on 15th January 1966 (in which the prime minister,
and the Federal Minister of Finance, the premiers of
Western and Northern Nigeria were killed among others)
resulted in the taking over the control of the Federal and

Regional Governments on 16th January 1966. — — S—

” Ibid. S. 112
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At the time of overthrowing the Government, the
president Dr. Nnamdi Azikiwe was away on a convalescent
holiday in Britain. Therefore in the absence of Dr. Nnamdi
Azikiwe (the president) and the whereabouts of the Prime
Minister was then unknown, the Acting President Dr. Nwafor
Orizu addressed the nation. He said "I have been advised
tonight by the council of ministers that they had come to
the wunanimous decision voluntarily to hand over the
administration of the country to the Armed Forces of the
Republic with immediate effect" and then called upon the
General Officer Commanding to make a policy statement. The
General Officer commanding in reply said, "the government
of the Federation having ceased to function, the Nigerian
Armed Forces have been invited to form an interim military
Government for the purposes of maintaining law and order,
and of maintaining essential services.” He also added,
"this invitation has been accepted, and 1 General J.T.U.
Aguiyi-Ironsi, the General Officer Commanding the Nigerian
Army, have been formally invested with Authority as head of
the Federal Military Government, and supreme commander of

the Nigerian Armed Forces,"®

W See Federal Republic of Nigeria Official Gazette No. 6 Vol. 53, Government Notice No, 147,
- Ibid Government Legal Notice No. 148.
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In the same announcement the G.0.C. suspended the part
of the 1963 constitution relating to the office of the
president, Prime Minister and federal parliament, In the
regions the constitutional provisions relating to offices
of the regional governors, premiers, executive councils and
regional legislatures were suspended but the Jjudiciary,

civil service and the police were saved.

2.8 THE FEDERAL MILITARY GOVERNMENT

It is noteworthy from the onset that General Ironsi
and Lt. Colonel (later General) Gowon Regimes operated
under the same constitution (suspension and modification)
Decree No. 1 of 1966, It was on the basis of this decree

that the federal military government was formed.

Section  3(1)** empowered the Federal Military
Government to make laws for the peace, order and good
government of Nigeria or any of its part on any subject
matter. This power was to be exercised by use of Decree

signed by the Head of the Federal Military Government.®!

53

The Constitution (suspension and modification) Decree 1966, Decree No. U
" S. 4 Ibid.
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The Executive authority of the Federal Military
Government was vested in the Head of the Federal Military
Government. Furthermore the executive authoerity of the
Federal Military Government was vested with the powers of
execution and maintenance of constitution of the Federation

as modified and supplemented by way of other Decree.”

By Section 8(1)°® two organs of the Federal Military
Government were established. They were the Supreme

Military Council and the Federal Executive Council.

The Supreme Military Council consisted of the

following as members:”’

a) Head of the Federal Military Government as president
of the supreme Military Council.

b) Head of the Nigerian Army.

c) Head of the Nigerian Navy.

d) Head of the Nigerian Airforce.

e) Chief of Staff of the Armed Forces.

f) Chief of Staff of the Nigerian Army.

o S. 7(1) Ibid
N S. 7(2) Ibid
a Section 8 (2) Ibid
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g) Military Governors of the Northern, Eastern, Western
and Midwestern Nigeria.

h) Attorney General of the Federation.

While the Federal Executive Council consisted of the

following as members:”®

a) Head of the Federal Military Government as president.
b) The Head of Nigerian Army.

c) The Head of Nigerian Navy.

d) The Head of Nigerian Airforce.

e) Chief of the Armed Forces

f) Chief of the Nigerian Army.

q) The Attorney General of the Federation.
h) The inspector General and Deputy Inspector General of
Police.

From the foregoing it appears that even though the
Decree established two organs of the Federal Military
Government namely the supreme military council and the
Federal Executive Council, it merely vested the legislative

and executive powers in the Federal Military Government

- See section 8(3) Ibid.
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without specifically providing functions of the established

organs.

There were also regicnal Governments which were headed
each by a military governor. He was empowered to make laws
for the peace, order and good government of the region. He
also exercised executive and legislative functions or

powers.

The Ironsi and Gowon regimes lasted from l16th January
1966 to July, 29, 1975. On this latter date there was a
Coup D'etat which brought the General Murtala and Obasanjo
regimes. For the purpose of expediency these two regimes
will be discussed together. Secondly and more importantly
their regime had the same basis. The basis of the regimes
was Constitutional (basic provisions) Decree 1975, Decree
No. 32. Section 1(1) of the Decree vest the Federal
Military Government with power to make laws for the peace,
order, and good government of Nigeria or any of its
component on any matter whatsoever. It exerci%ed this
power by a decree signed by the Head of the Federal

Military Government.””

» See Section 2(1) Constitution (Basic provisions) Decree 32, 1975,
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The executive authority of the Federal Military
Government was vested in the head of the Federal Military
Government to be exercised by him in consultation with
members of the Supreme Military Council.®® However whether
or net such consultation had taken place over any issue was

not to be subject of inguiry.®

Section 6(1) established three organs of the
Government . They are; The Supreme Military Council, a

National Council of State and a Federal Executive Council.

The  Supreme military council consisted of the

following:

a) The Head of the Federal Military Government as
President of the Council.

b) Chief of Staff Supreme Headquarters.

c) Chief of Army Staff.

d) Chief of Naval Staff.

e) Chief of Air Staff.

£) Inspector General of the Nigerian Police.

g) The General Officer Commanding 1st division of the

Nigerian Army

" 5(1) Ibid
“ 5(2) Ibid.
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h)

i)

J)

K)

1)

m)

The General Officer Commanding 2nd division of the
Nigerian Army

The General Officer Commanding 3rd division of the
Nigerian Army

The General Officer Commanding 4th division of the
Nigerian Army

Twelve designated senior officers, 6 from Nigerian
Army, three from Nigerian Navy, two from Nigeria Air
Force, and one from the Nigeria Police Force,.

Such other members as the Ccuncil may appeoint.

The Attorney General of the Federation in Advisory

capacity.

Section 8 provides for the function of the supreme

military council, The following were its functions.

a)

D)

c)

d)

To determine National Policy on major issues affecting
the Federal Republic of Nigeria.

Constitutional matters including its amendment.

National Security matters like state of emergency, war
etc.

Executive responsibility to appeint the Head of
Federal Military Government; Chief of Staff supreme
Head Quarters; Chiefs of Air, Naval, Army Staff;

Inspector General of Police, Military Governors,
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e)

6(4)
a)
b)
e)
d)
e)

£)

g)

members of the National Council of State and Federal
Executive Council.
Supervisory role on National Council of State and the

Federal Executive Council.

National Council of State was provided for by section
consisting of the following:

Head of Federal Military Government as President.

Chief of Staff Supreme Headquarters.

Chiefs of Air, Army and Naval Staff.

Inspector General of Police.

Military Governors.

Such other members as the Supreme Military Council may
determine.

Attorney General of the Federation in advisory

capacity.

The function of the National Council of State was

covered by section 9. The National Council of State was to

perform the following functions:

a)

b)

Form policy guidelines in financial and economic
matters, and social affairs of the states.
Formulation and general implementation of Naticnal

Development Plan including State programmes,
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c) Constitutional matters as they affect the States,
d) Such other matters as the supreme Military Council may

determine.

Section 6(6) provides for members of the Federal
Executive Council. They were:
a) Head of the Federal Military Government as president.
b) Chief of Staff Supreme Headquarters.
c) Inspector General of Police.
d) Such other members (as commissioners) to be appointed

by the supreme military council.

The function of the Federal Executive Council was
contained in S. 10. The council is charged with the
responsibility for determining and executing the general
policy of the Federal Military Government with the

framework to be determined by the Supreme Military Council.

At the states level, each of the states was headed by
a Military Governor. He was vested with powers to make
laws for the peace, order and good government, of that
state. He exercised such powers by means of an Edict

signed by him.



The Murtala/Obasanjo regimes lasted upto 1979,
Nigeria was under Military Administration from 1966 to
1979. The first proposal to return to civil rule was by
Gowon’s regime which set October 1976 as the proposed date,
but was later postponed on the ground that that date was

unrealistic.

It is worthy of note, that lieutenant-colonel Yakubu
Gowon had on assumption of office convened on Ad Hoc
constitutional conference consisting of representatives
from all the four regions of the federation of Nigeria,
charged with the responsibility of fashioning out a

suitable constitution for Nigeria.

The conference began on 12 September, 1966, but by 17
November, 1966 it could not continue following the Kano
riot, and the intransigence and threat of secession by the
then Military Governor of the Eastern Region, Lieutenant-
Colonel Ojukwa. Both Chief Obafemi Awolowo, the leader of
the western region delegates and Alhaji Lateef Jankande
representing the federal territory of Lagos complicated the
continuance of the conference by insisting that they will
not return to it unless the Army of Northern Origin were

removed from Western Region and preferably taken back to
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Northern Nigeria. The Head of State Lieutenant-Coleonel
Yakubu Gowon, realising that it would be of no value to
allow the Ad Hoc conference to continue in the absence of
all the delegates representing all the Regions, and other
areas of Nigeria, thereupon adjourned the conference since

die.®?

Upto the overthrow of the Gowon’s regime in 1975
neither the Ad Hoc constitutional conference nor any other

was gver convehed.

The Murtala/Obasanjo regime afterwards set October
1979 as the date for return to civil rule. In furtherance
of this cause the administration appointed a constitution

drafting committee to draft the 1979 constitutioen.

2.9 THE 1979 CONSTITUTION

The previous Nigerian Constitutions were made under
the guidance of the British Government even though with
involvement of some Nigerians in the process. But the 1979
constitution was & total Dbreak away from the British
parliamentary style constitution to the American
presidential style constitution. For the first time in the
history of Nigeria, WNigerians made the 19%7% constitution,

from drafting to enactment.

& Udoma, U. History and the Law of the constitution of Nigeria Malt house pp 242-248.
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This began the military involvement in constitution
making in Nigeria. The supreme military council appeointed
a constitution drafting committee consisting of 50 members
with Chief Rotimi Williams as chairman. The committee
submitted 1its report 1in twoc volumes. (1) Report of the

Constitution Drafting Committee (2) The Draft Constitution.

Thereafter a constituent assembly was formed on 1st
June, 1977 consisting of both elected and nominated members
from all over the country. The Draft Constitution provided
the framework for the Assembly's deliberations but not all
the provisions found easy acceptance and many important
changes were made. Thus a copy of the Draft Constitution
was certified correct by the Secretary of the assembly and

counter-signed by the chairman.

An issue for consideration that was deliberated by the
constituent assembly was how would the constitution derive
its force of Authority. Would it be from the constituent
assembly or not? In other words would the 1979
constitution be an autochthonous one or not?  Undoubtedly
there was an expectation that the constituent Assembly
would lead to an autochthonous constitution or a

constitution deriving its authority and validity from the
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body of persons chosen tc represent the people, and not
from any external source. This expectation was derived
from explanatory notes to the Constituent Assembly Decree,
which stated it had "full powers to deliberate upon and
enact the draft constitution drawn up by the C.D.C." At
least that was the understanding of the constituent
assembly. This was evident in the preamble to the Draft
Constitution. It reads:

"We the people of the Federal Republic

of Nigeria ... do hereby in our

constituent assembly this 5th day of

June, 1978 make, enact and give to

ourselves the following constitution.”

However the Supreme Military Council did not share the
view and understanding of the constituent assembly on how
the constitution will derive its force. In its view the
constitution drafted by the constituent assembly was a mere
document submitted to the council for its deliberation and
final approval. Ultimately, the Supreme Military Council
made 22 amendments to the Assembly's constitution, which
were meant, as explained by the Head of State, "to
strengthen the constitution and to further ensure
stability, progress and continuity.” With these

modifications it became  necessary for the military

government to epnact a Decree to bring the 1979 constitution
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into law. Accordingly, the constitution of the Federal
Republic of Nigeria (Enactment) Decree No. 25 of 1979 was
made on 21st S3September, 1978, and by this meant Nigeria
received a new constitution. The preamble to the
constitution did not make any reference to the constituent
assembly. The preamble to the 1979 constitution read thus:

"We the people of the Federal Republic
of Nigeria having firmly and solemnly

resolved .... Do HEREBY MAKE, ENACT AND
GIVE TO QURSELVES the following
constitution.

Tt 1is gquite <clear that the constitution was not

intended to posses a self-generating authority.

5till three days bkefore the constitution came into
effect the BSupreme Military Council made an amendment to

the constitution.®?

The debate on who or what authority, was to bring the
draft constitution into law was quite untenable. Certainly
the constituent Assembly was not & legislative body. Its
mandate was merely to deliberate on the resolutions of the

constitution drafting committee and submit the result of

63 The Constitution (Amendment) Decree, 1979,
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its deliberation to the Federal Military Government. Once

that is done it had completed its assignment.

lLegislative power for the purpose o©f enacting the
Draft constitution lay with the Federal Government, The
Federal Military Government was vested with powers to make
laws for the federation. Therefore the constituent
assembly had clearly misconceived 1its role of deliberating
on  the draft constitution with power of enacting the

constitutien.

2.9.1 SOME FEATURES OF THE 1979 CONSTITUTION

(a) SUPREMACY OF THE CONSTITUTICN

The 1979 constitution is <the Supreme Law or the
Grundnorm 1in Nigeria binding all authorities and persons
within the country.® Any other law operating or enacted
within the country, which is inconsistent with any
provisions of the constitution, shall be void to the extent
of its inconsistency.® In effect all laws within the

country must not be in contradiction with the constitution.

B 1979 constitution S. 1{1).
o8 Thid 8. 1(3)
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Any law that contradicts any of the constitutional
provision will be declared void. The legislature must
exercise 1its powers within the limit set out by the
constitution. The judiciary 1s empowered to review the
laws enacted by the legislature to ensure conformity with

the constitution.

(b) SEPARATION OF POWERS

The powers of the Federal Republic of Nigeria have
been divided among three organs,; namely the legislature,

executive and the judiciary.

Legislative powers of the Federation were vested in
the National Assembly, which consists of a Senate and House
of Representatives.® The National Assembly can legislate
for the peace, order and good government of the Federation
or any part thereof.® Its powers are enumerated in the
Exclusive legislative lists.®® It can also 1legislate in

matters set out in the concurrent legislative list,®

" Ibid S. 4(1)

. Ibid S. 4(2) & (3)

" See part (1) of the schedule 10 the constitution.

B See part (1, second schedule to the 1979 constitution.
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The legislative powers of a state are vested in the
House of Assembly of the state.’” It has powers to make
laws for the peace, order and good government of the state
and on any matter not included in the exclusive legislative
list. So also in the matters set out in the concurrent

legislative list.”}

Executive powers of the Federation are vested in the
president. His powers extend ¢to the execution and
maintenance of this constitution and all laws made by the
National Assembly.’® The executive powers of a state are
vested in the Governor of that state. His powers extend to
the execution and maintenance of the constitution and all

laws made by the House of assembly.’”

(c) FUNDAMENTAL HUMAN RIGHTS

These rights are set out in chapter IV of the
constitution under sections 30-40. A brief account of

these rights will be given below:

1979 constitution S. 4(6)
- Ibid S. 4(7)
9 Ihid S. 5(1)

- Ibid S. 6 , S
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i)

ii)

iii)

iv)

Right to Life: Every person 1in Nigeria has been
conferred with this right and 1t rmust not be
intentionally taken away, except by an order of court
in case of a person found guilty of having committed a

criminal offence.

Right to Personal Liberty: The liberty of the person
is guaranteed. It can only be tempered with if by an
order of court a person 1s found guilty of having
committed a criminal offence or refusal to comply with
an order of court. A person unlawfully deprived of
his liberty is entitled to compensation and public

apclogy from the appropriate authority or bedy.

Right teo Fair Hearing: It is the right to be heard. A
court or tribunal established by law must give every
perscn  brought Ppefeore it an opportunity to express

oneself. Such court or tribunal must be impartial.

Right to Privacy and Family Life: The House,

correspondence, telephones c¢onversation, telegraphic

communication is guaranteed,
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v)

vi}

vii)

viii

ix)

Right to freedom of Thought, Conscience and Religion:
This includes freedom to c¢change ones religion or
belief; or to manifest, and propagate his religion cor

belief in worship, teaching, practice and observance.

Right to Freedom of Expression and the Press: It
covers freedom to hold opinions, to receilve and impart

ideas and information without interference.

Right to Peaceful Assembly and Association: Every
person can associate, freely with others, may form or

belong to any political party, trade union etc.

Right To Freedom of Movement: This right 1is
guaranteed to citizens, to move freely throughout the
country or reside in any part, to go out of or come

intc the country.

Compulsory Acquisition of Property: This section
protects the rcitizen from being compulsorily deprived
of his property (real or personal). Therefore a
persen's right in movable o¢r immovable preoperty 1s
protected from compulscry acquisition except of course

with prompt payment of compensation.
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The constitution did not only provide these rights but
has made them Jjusticiable. By section 42 of the
constitution any person whose right has been, or is being
or is likely to be contravened can seek redress from the

High Court.

d) A RIGID CONSTITUTION

This is evident from the strict procedure for the
amendment of the constitution. Section 9(1) of the 1979
constitution confers on the National Assembly powers to
alter the constitution. Sub-section 2 of section 9 states
that except for the creation of new states, not less than
two~-thirds votes are required of the National Assembly and
a resolution of the Houses of Assembly of not less than two

thirds of all the states.

While for the amendment of chapter IV (fundamental
Rights Provisions) and creation of new states or boundary
adjustment, the votes of not less than four-fifths majority

of all the members of the National Assembly supported by a

75



resolution of the Houses of Assemply of not less than two-

thirds of all the states’® is required.

2.10 THE FEDERAL MILITARY GOVERNMENT

The Nigerian democratic experience, under the 1979
constitution lasted for only four years, between 1979 and
1983, On 31st December 1983, the Military class overthrew
the 1979 censtitution. Thus ushering in yet another spate

of military rule in the country.

The General Buhari and General Ibrahim Babangida
regimes had their basis of Governance under the
constitution (suspension and modification) Decree 1984,
Decree No. 1 which was later modified by constitution
(suspension and modification) Amendment ) Decree 1985,

Decree No. 17.

Decree No. 1 of 1984 vested in the Federal Military
Government the power to make laws for the peace, order and
good government of Nigeria or any of its component parts on
any matter whatsoever. This power 1is exercised by a Decree

Signed by the Head of the Federal Military Government.

" See Sections 9, 8 and 274(5) of the 1979 constitution.
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Section 7 of the Decree established three organs of
the Federal Military Government. They are the Supreme
Military Council, National Council of State and Federal
Executive Council. These organs were amended by Decree 17
of 1985 by section 4 with an Armed Forces Ruling Council, a
National Council of State and a National Council of
Ministers. Furthermore the same section provided for the
members of each council. The members of each council will

be outlined hereunder.

The Armed Forces Ruling Council consisted of the

following:

a) The president, commander-in-chief of the Armed Forces
Ruling Council.

b) The chief of General Staff, General Staff
Headquarters.

c) The Minister of Defence and Chairman, Joint Chiefs of
Staff

d) The Chief of Army Staff,

e) The Chief of Naval Staff,

f) The Chief of Air Staff,

g) The Inspector-General of Police,

h) The General Cfficer Commanding 1lst Mechanised Infantry

Division Nigerian Army.
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i)

3)

k)

1)
m)
n)
o)
p)
q)
r)

s)

t)

The General Officer Commanding 2nd Mechanised Infantry
Division Nigerian Army.

The General Officer Commanding 3rd Mechanised Infantry
Division Nigerian Army.

The General Officer Commanding 82nd Division Nigerian
Army.

The commander, Nigerian Army Corps of Artillery.

The flag officer commanding, Eastern Naval Command.

The flag officer commanding, Western Naval command

The flag officer commanding Naval Training Command.

The Air officer commanding training command.

The Air officer commanding Tactical Air Command.

The Air officer commanding Logistics Command.

Twelve designated members who shall be senior officers
of the Armed Forces; and

Such other members as the council may from time to

time appoint.

The National Council o¢f ©State Consisted of the

following members:

a)

b)

The President Commander-in-chief of the Armed forces
who shall be the chairman of the council.
The Chief of General Staff, General Staff

Headquarters.

L ]



c)

d)
e)
£)
g)
h)

i)

The Minister of Defence and Chairman, Jeint chiefs of
staff.

The chief of Army staff.

The Chief of Naval Staff.

The Chief of Air Staff.

The Inspector-General of Police

The Military Governors

Such other members as the Armed Forces Ruling Ceouncil

may from time to time appoint.

The National Council of Ministers consisted of the

following as members:-

a)

B)

c)

d)

The president Commander-in-Chief of the Armed Forces
who was the chairman

The Chief of General Staff, General Staff Headguarters
The Attorney General of the Federation and Minister of
Justice.

Such other members to be known as Ministers as the
Armed Forces Ruling Council may appoint from time to

time.

Decree 1 of 1984 vide section 9 had spelt out the

function of the three aforementioned organs, The function

of each organ will be spelt out hereunder.
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a)

b)

c)

d)

e)

f)

The armed forces ruling council was to perform;

The dissemination of National Policy on major issues
affecting the Federal Republic of Nigeria,
Constitutional matters including amendments of the
constitution of the Federal Republic of Nigeria.

All National Security matters, including declaration
of war or state of emergency.

Exclusive responsibility for the appointment of the
Head of Federal Military Government, the Chief of
Staff General Headguarters, Chiefs of Air, Army, Naval
Staff, General Officers Commanding, Inspector General
of Police, Director General Nigerian Security
Organisation, Military Governors, Members of the
National Council of State and National Council of
Ministers.

The ratification of the appointment of such senior
public officers as the council may from time to time
specify.

General supervision of the work of the National

Council of State and National Council of Ministers.

The National Council of State performed the following

functions: -



a) Policy guidelines on Financial and Economic Matters
and Social Affairs in so far as they affect the
states.

b) The formation and general implementation of National

Development Plans including state programmes.

c) Constitutional matters in so far as they affect
states.

d) Such other matters as the SMC may from time to time
determine.

Finally the National Council of Ministers was charged
with the responsibility of determining and executing the
general policy of the Federal Military Government within
such framework as may from time to time be determined by

the Armed Forces Ruling Cocuncil.

The General Muhammadu Buhari and General Ibrahim
Babangida regimes existed from 1984 - 1985 and 1985 - 1983
respectively. It was in an attempt to transfer power from
the Military to the civilians that the 1989 constitution

was drafted.
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2.11 THE 1989 DRAFT CONSTITUTION

The Federal Military Government made a plan to return
the country to «c¢ivil rule by preparing yet another
constitution. The 1989 constitution was prepared in three
stages viz (a) the establishment of a ™constitutional
Review Committee"; (b) Establishment of Constituent

Assembly; (c) The promulgation of the 1989 constitution.

On September, 1987, the Federal Military Government
appointed forty-six persons to review the 1979
constitution. The committee was headed by the late Chief
Judge of Adamawa State Justice Buba Ardo. The C.R.C.
submitted its report in three volunmes. The first volume
contained the Draft Reviewed Constitution and the
committee's recommendations. Volume 11 contained the
report of the six sub committees that looked into the
schedules of the 1979 constitution. The third volume

contained the report of the sessions of the C.R.C.

The constituent Assembly consisted of both elected and
nominated members. There were 450 elected members and 117
members nominated by the Armed Forces Ruling Council. On

11th May, 1988 the constituent assembly was inaugurated by
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the president. It reviewed the Draft Constitution and

submitted its report to the Federal Military Government,

It is significant to note that the armed forces ruling
council added its input in the Draft Constitution by
modifying or rejecting scme of the recommendations of the
constituent Assembly. Such rejections or medifications
involve about 17 sections. For instance, in clause 1 (143,
the c¢onstituent assembly report provided for penalty for
coup makers. It reads:

"Any take over or control of the
Government of Nigeria by any person
octher than in accordance with the
provisions of the present constitution,
shall remain & punishakle crime at all
times under Nigerian law.”

The Armed Forces Ruling Council rejected this
provision, The President in a speech on 3rd May 1989 said,

"We took the view that there are
sufficient constitutional and  other
legal provisions to deal with this form
of breaches of the constitution. In
any case, we felt that all crimes
should be and indeed are punishable
offenses. Hence it appears
tautological to imply that a specific
offence is a punishable crime. We also
viewed it as superflucus tc say that a
breach of WNigerian constitution could
be punishable under any law other than

Nigerian Law. We have therefore,
expunged this clause from the
Constitution.”
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Furthermore like the 1979 constitution, the 1989
constitution was not 1intended to be an autochthonous one,
because it does not derive its force of authority from the
constituent assembly. The authority was to be a Decree
promulgated by the Federal Military Government. Section
2(1) and (2) of the constitution of the Federal Republic of
Nigeria (promulgation) Decree No. 12 of 1989 states that
there shall be for Nigeria a constitution as set out in the
schedule to this decree and shall come into operation on

the date therein provided.

It is significant to note that the Federal Military
Government intended that provisions of the 1989
constitution were to come into operation piecemeal by
enabling Decree. This is evident from the preamble to the
constitution promulgation Decree 1989, which read in part,
thus:

"In order that the Federal Military
Government may achieve its
objective.... it 1is necessary during
the transition period to enact certain
Decrees by progression in order to
bring into force the relevant
provisions of the constitution relating
to each of the three tiers of
government.
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Section 1 (a){b) and (c) envisage promulgation of
certain constitutional and transitional Decrees in the
following sequence: local, state and federal government

{pasic constitutional and transitional provisions) Decree.

Thus the 1989 constitution was made, but regrettably
it never came into force. The presidential election of
June 12, 1993, which was to mark the completion of
transition to civil rule, was annulled by the then Head of
State, President Ibrahim Babangida. The 1989 ccenstitution

never saw the light of the day. It was never operated.

2.12 THE 1995 DRAFT CONSTITUTION

The annulment of the 1993 election of the president by
General Babangida's Administration and subsequent
dismantling of all democratic institutions hitherto by the
General Abacha led administration rendered imperative the
need for a new constitution. Like the 1279 and 1989 draft
constitutions, the Draft 1995 constitution was prepared on
the instruction of a Military Regime. In other words all
these constitutions including the 1995 Draft Constitution
were prepared at the instance of Military Regimes. In
making the 1995 Draft Constitution, a National

Constitutional Conference was inaugurated on 27 June, 1694
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by the Head of State General Sani Abacha. In his speech he
informed the members of the constitutional conference to
deliberate on all matters as their task was for making a
fresh constitution. This was because the British
parliamentary models of the 1960 independence constitution,
the 1979 and 1989 presidential constitutions were found to
be unsatisfactory. This prompted the call for an entirely
new order, which is neither the presidential nor
parliamentary system in their pure forms. In the words of
the Head of State, "We are aware that you are more than a
constituent Assembly. You do not have before you a draft
constitution.,.. There need therefore, not be an
apprehension as to the nature of the freedom of the

5

proceedings.’

Decree No. 3 of 1994 had spelt the objective of the
constitutional conference to include inter-alia "propose a
new constitution which shall be promulgated into law by the
provisional ruling council,™ thereby putting to an end to
the question as to who has the responsibility of bringing

the constitution into law,

. See Vol. Il Report of the Constitutional Conference 1995 p. 4
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While the conference had unlimited freedom  of
discussion yet the military government expressly made its
position regarding 1ts complete powers to give the

constitution the force of law.

2.12.1 Composition

The conference consisted of 273 elected, and 94
nominated delegates. The Federal Military Government
nominated 3 delegates for each state and 1 delegate for the
Federal Capital Territory, Abuja. Also one delegate was
nominated to present each of the special interest such as
the Nigeria Labour Congress, Nigerian Union of Students and
the Nigerian Union of teachers. There were a ¢grand total

of 380 delegates.

2.12.2 SOME SALIENT FEATURES CF THE 1595 DRAFT
CONSTITUTION
There are nine chapters and seven schedules. Attempt

will be made to menticn some of the salient features of the

1995 Draft Constitution.

a) Supremacy of the Constitution:- The constitution 1is
the supreme law of the country. Any law that 1is in

conflict with any of its provisions will be declared wvoid.
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It further prohibits the taking over of the Nigerian
Government by any means not provided for in the
constitution. Taking over of the Government by force was

made punishable.

b) Structure of the Government:- The Covernment of the

Federation consists of Federal, State and Local

Governments.

i) Legislative Powers: The legislative powers of the
Federal Government are vested in the National assembly
consisting of a senate and House of Representatives,
The powers of the National Assembly to make laws are
contained in the Exclusive and Concurrent legislative

lists.

The legislative powers of a state were vested in the
House of assembly of the State. Its legislative powers are

set out in the state and concurrent legislative lists.

ii) Executive Powers: Executive powers of the Federation
were vested in the president while that of the state

was vested in the Governor of that state,



1i1) Judicial powers have been vested 1in the courts
established by the constitution and referred to as
superior courts of record.

iv) The constitution provides for establishment of local
Government whose functions are set out in part I of
the fourth schedule to the constitution. Executive
powers of a 1local Government were vested 1in the
Chairman of that Local Government council. The
legislative powers of a Local Government are vested in

the Local Government Council.

c) A Rigid Comstitution: A constitution which process of

its amendment is rigorous is described as a rigid one. The
1895 Draft Constitution has made its amendment very
stringent. For example, a vote of not less than two-thirds
majority of the Senate and House of Representatives 1is
required and similarly a resolution of not less than two
thirds of Houses of Assembly o¢f the States of the

Federation are required.

d) Fundamental Objectives and Directive Principles of

State Policy - All organs of government exercising

legislative, executive and judicial powers are obliged to

apply these provisions. Some of the objectives set out
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are:- Political, Economic, Social and Family, education,

foreign policy, to mention but a few.

e) Citizenship: This has been classified into
citizenship by birth, registration and naturalisation. It

prohibits dual citizenship.

f) Fundamental Rights: Examples of such rights are:-

Right to 1life, Right to Personal Liberty, Right to Fair
Hearing, Right to private and family life, right to freedom

of expression and the press to mention but a few.

Furthermore there are some innovations in the

constituticonal develcpment of Nigeria. These innovations
include:
i) The principle of Federal Character hitherto non-

justifiable has been made justifiable and re-enforced
by the provision of a federal character commission to
implement the peolicy or protect infraction of the
principle.

ii) Members of the legislature will retain their seats in

the legislature even 1if appointed as ministers,



iii)

iv)

Elections into all legislative Houses shall be held by
November of the year of election.

The President and Governors are to hold office for a
period of five years only and three years for Local
Government Chairmen. There 1is also provision for
multiples vice presidency i.e. three vice presidents.
Rotational presidency has been established in the
Draft Constitution, Finally a political party which
wins at least 10% of the total number of seats in the
National Assembly or in the State Assembly can
participate in the Federal and State Cabinets
respectively.

A constitutional court with the status of a court of
Appeal is —contained in the Draft Constitution.
Mandatory retirement age o©f judges has been raised to
70 years. A new institution in the name cf National
Judicial Council has been created tc co-ordinate the
appointment, promeotion, funding and maintenance of
standards in the Jjudiciary throughout the country,.
Post call ages for appointment of Jjudges 1is now as
follows: High court 12 years; court of Appeal 15 years

and Supreme court 20 years.
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2.13 CONCLUSION

After MNigerian Independence, the country experienced
the making of two constitutions, and one draft
constitution. The Military had overthrown the 1960/63 and
1979 constitutions respectively. The 198% constitution was
not brought 1into existence. It should be noted that the
1979, 1989 constitutions and the 1995 draft constitution
were made at the instance of the successive military

Governments.

Nigeria did not redquire the making of several
constitutions as was observed by the 18995 constitutioconal
conference. According to them there was nothing
fundamentally wrong with the 19¢0/1963, 1979 or 1989

constitutions.

It 1s therefore the view of this writer that a
constitution is not meant to be changed completely afterx

gix or four years of existence as was the case with the

1960/1963 and 1979 constitutions respectively. A
Constitution is supposed to stand the test of time. It can
be amended whenever it 1is necessary. Example of

constitutions that were operated for quite a long time are

that of the United States of America, India and Australia.
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CHAPTER IIT

3.0 CONSTITUTIONALITY OF MILITARY RULE

Nigeria as an independent political entity attained its
independence in 1860. The administration of the c¢ountry since
then had its basis in the 1960 constituticon, which was later
replaced with the 1963 constitution. Both the 1960 and 1963
constitutions were nodelled on British Parliamentary

democracy.

Subsequently, the 1963 constitution was replaced with that
of 1978, which adopted a presidential system of government.
The constitution was the scurce of all governmental authority.
All laws derive their force of authority from the
constitution.! In fact it was the Grundnorm of all laws.
Under constitutional government, the letters of constitutional
provisions, being the supreme law of the land determines all
actions relating tc governmental powers,” The three arms of
government,’ namely:- the executive, the legislature and the

judiciary were provided for by the constitution. It also

See Section 1 {3) 1979 constitution .
See Section | (1) Ibid. i A,

See Section 4, 5 and 6 [bid. "\\
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provided the means by which officers of the government were
appointed and the powers exercisable by them. Limitations to
the powers were also spelt out,. Moreover, the process of

changing the government was clearly set out by the

constitution, *

Therefore, to determine the constitutionality of military
rule, one has to do so by examining the constitution that

preceded the particular military government.

Two ceonstitutional governments were experienced in
Nigeria. One such government was between the period of 1960
and 1966, the second being from 1979 to 1983. Those

constitutional governments were overthrown by the military.

This chapter, therefore, will examine the
constitutionality of military rule in Nigeria that existed
from 1966 to 1979 and from 1984 to date. In order to achieve
this objective, an attempt will be made to discuss the
background of military rule, legal effect of coup D'etat and

the nature of military rule in Nigeria.

’ See Section 1 (2), 5. 60 and 124 Ibid.



3.1 BACKGROUND TO MILITARY RULE

Military rule in Nigeria started on the 15" of January
1966, when a group of young army officers organised and
attempted to overthrow the government. In Northern Nigeria,
Major Nzeogwu successfully overthrew the regional government
and the Premier Sir Ahmadu Bello was killed. wWhile in the
Western Region, the Premier, Sir Akintola, was killed. At
Federal Level the Prime Minister Sir Abubakar Tafawa Balewa,
the Minister of Finance Ekotie Eboh and other civilians were
also killed. Military officers like Brigadier Maimalari were
also killed. The attempt to take over the control of
government in the western region and Lagos was a partial
success, for Major General Aguiyi Ironsi was able to quickly
rally the rest of the army against the coup organisers,
posting loyal troops to guard public buildings in Lagos,
Ibadan and Enugu. The political situation in the country was
confused, full of uncertainty. As a result of the action of
some members of the armed forces, the surviving council of
ministers and members of the parliament could not continue to
operate the government successfully. Faced with the threat of
civil war from the dissident soldiers from the North, and in
an attempt of the surviving members of the Federal Council of
Ministers to preserve their own lives and that of the nation

they decided to abdicate their position in government and
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transferred the government of the federation to the Nigerian
armed Forces under the leadership of General J.T.U. Aguiyi
Ircnsi, the General Officer commanding the WNigerian Army.
Thus he become the Head of the Federal Military Government and
Supreme Commander of the Nigerian Armed Forces. Suffice to
say that the General J.T.U. Ircnsi government was short lived,
By yet another coup D'etat by the Military on 29" July 1968,
Lt Col [(Later Major General) Yakubu Gowon became the Head of

State.

The Military on assumption of power suspended the
provisions of the 1%63 constitution relating to the executive,
namely the Office of the President and Prime Minister, and the
establishment of parliament that is the legislature.® Thus
extinguishing the existence o©f the Executive and the

Legislature hitherto provided by the 1963 constitution.

Under the Military Administration, the legislative power
of the Government was vested in the Federal Military
Government,® to be exercised by means of Decrees signed by the

Head of the Federal Military Government’ while the executive

3 See Government Notice No. 148, Vol. 53 of 26® Janvary (966
6 See Decres No. Of 1966 section 3
? See Decree No 1 of 1966 section 4
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authority was vested in the Head of the Federal Military
Government to be exercised by him or through persons
subordinate to him,® Note should however be taken that
Decree No. 1 of 1966 provided for the establishment of the

supreme military cocuncil and Federal Executive Council but did

not specify the function of the respective bodies.’

It is significant to say that Jjudicial authority was
exercisable by the courts, since the Military Government did

not suspend it nor did it transfer its function to anybody.

In 1975, the General Gowon led Military Government was
overthrown by Brigadier General (Later Major General) Murtala
Ramat Muhammad in a coup Detat. Like the Ironsi Government,
Mohammed Government did not last long because the latter fell
victim to the assassin's bullet and died.'’ He was then

succeeded by General Obasanjo.

The Murtala/Obasanjo regime operated their government on
the basis of constitution (Basic Provisions) Decree 1975,

Decree No. 32 which modified Decree No. 1 of 1966, The

g See Decree No | of 1966 section 7

* See Decree No 1 of 1966 sections 8
o He died on 13 February, 1976
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Government still remained with the Federal Military
Government. Legislative and Executive powers remalned the
same as under the preceding Military Government. Unlike under
Gowon'’s regime, the Head of State in the Murtala/Obasanio
regime was obliged to make consultation with the supreme
military council in the exercise of his executive power.'t
Although whether such consultation was made or net was non

justiciable.??

Both Supreme Military Council and Federal Executive
Council were maintained bkbut a Naticnal ceouncil of state was
introduced. Decree No 32 of 1975 not only created or
established the three councils above but also had provided for
the functicn of each one of them. The Supreme Military
Council was vested with the power to determine major natiocnal
policy, constituticonal matters, national security matters,
appointment of Head of State and Service Chiefs, ratification
of appointments of Senior Public Officers and supervisory role
to National Council of State, and Federal Executive Council.!®
Naticnal Council of State was to formulate guidelines on

financial and economic matters, social affairs, constitutional

1" See 5.5(1) Decree 32 of 1975,

= $.5(2) Ihid
Y $.6(1} Ibid T
M S. 8 Ibid . ,f:"”f'mh;;?;‘;;m —_—
N&__MMM L;'BRAR"\‘!
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