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ABSTRACT

Legal ant hropol ogi sts have been paying limted
attention to legal pluralism In the few works where this
problemis broached, however, the issues of internal conflict
of laws and related socio-legal processes are usually under-
scored. This essay is therefore partly designed to fill this
gap in anthropol ogical literature.

In the six Northern States of N geria, three interact-
ing systens of law are identified: the Shari'a (applying
mainly to the Mosl em popul ation), Customary law (a bl anket
termfor the legal traditions of about 250 ethnic groups in
the region), and Ceneral law (British-based and continually
nodified by N gerian enactnments). FEthnic heterogeneity
Mosl em conquest and |slam zation, and British colonial rule
are held to be the principal sources of the legal pluralism
Al though the three different bodies of |aw have al so been
conpl enenting one another (as in certain branches of |aw),
their parallel existence in the region has been |largely
characterized by conflicts and inconsistencies.

The essay is divided into seven chapters. The first
spells out the problem objectives, nethodol ogy, and theoreti-
cal formulations of the dissertation. It also reviews rel evant

previous works, and then di scusses certain assunptions behind



the research and how these assunptions guided the entire
study. Chapter Two presents an overview of nmulti-ethnicity,
along with a detailed description of the sources, structure,
and application of Islamc |law. Chapter Three exam nes
substantive and procedural law of crime in three indigenous
societies. In general, ethnic legal traditions seemto dis-
play a remarkable conmmonality in a nunber of fundanmenta
respects. Chapter Four discusses the structure and historical
devel opnent of General |aw, particular attention is given to
sone internal judicial reforns which have yet to elimnate
entirely the inadequacies of the plural legal system In
Chapter Five, m xed-cause cases are used to illustrate the
nature and direction of conflict-of-law situations. Chapter
Si x exam nes the general characteristics of m xed-cause |iti-
gations and the question of choice of law (or court). Tabu-
lating sone 450 l|legal actions, it is shown that the |ocales
of mxed litigations are nore urban than rural, and that
choice of law is still being determined largely by ethnic
(religious) considerations. Chapter Seven sumarizes the
thesis, and then exam nes the relevance of the study both to
the viability of (Northern) N geria as a nmulti-ethnic unit, and

to theory and nethod in |egal anthropol ogy.

Because of the preponderance of |egal inconsistencies,
and because choice of law is primarily determned by ethnicity,

it is argued that plural societies with persistent institutional



cl eavages will benefit nmore from judicial uniformty than
diversity. It is further maintained that the eventua
restatenment and codification of Customary |aw can hardly
constitute a barrier to |legal developnent; neither is it
likely to hinder the devel opnent of "national" body of |aw
based upon consciously selected and rationally integrated

elements fromthe different legal traditions.
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If the integration of law and anthropology
is to flourish, it must be on a truly func-
tional basis. FEach must contribute to the
dynamics of the other; each must add to the
operative effectiveness of the other; each

must nourish the other as a process.

E. Adamson lioehel

"Law and Anthropology"
32 va. L. Rev. 835(1946)



Chapter One
INTRODUCTION

Consensus theory in social anthropoloaoy and
sociology assumes a normative consensual basis for the
internal social order of nation-states. Most countries of
the world however, do not readily conform to such expecta-
tions. Even the so-called great democracies manifest only a
minimum sharing of common values. For a large part, a great
majority of nations are maintained more by coercion than by
mutual consent, This is particularly true of the colonized
countries of Africa, Asia, and Latin America where the
principal unifying force has largely been colonial rule,
which brought with it political domination and economic
integration. These emerging states are peculiarly hetero-
geneous, ethnically. Historical accidents and social
constituents distinguish them as pluralities of varying
complexity and form. Each is internally divided into rel-
atively distinctive ethnic groups which exhibit a remarkahle
array of languages, religions, traditional political organ-
izations, legal institutions, and historical experiences,
Structurally and culturally, each is internally character-
ized by some fundamental discontinuities and cleavages which

are often sharp and persistent enough to threaten internal



étability.

It is therefore hardly surprising that the building
of a single national community has heen the cuiding policy
objective in the new nations. The political leaders of such
countries have to face the crucial task of national devel-
opment as a universal trend. They also have to commit them-
selves to welding together their melange of ethnic collec-
tivities into a new and larger "homogeneous identity" or
what Coleman and Rosberg (1964: GB7-688) called a "terminal
community." For the nationalist leaders committed to the
task of unity and common identity, the transformation of
these plural segments and their disparate institutions 1is
no simple job. Nonetheless, the task is both desirable,
essential, and urgent.

In Africa, certain countries have seriously begun
attacking the disruptive influences of differing linguistic,
educational, legal, and other institutional spheres.
Tanzania, for one, has been emphasizing uhity in the lin-~
guistic and socio-economic fields. More recently, the
government of Nyerere has been paying particular attention
to legal unity and legal development by harmonizing formal
judicial structures and procedures, and by compiling and
standardizing the substantive rules of marriage and inher-
itance of the various ethnic groups within the country.

Such legal changes will certainly lead to the



development of a legal system suitable for the changing
aspects of these plural nations. The alterations will also
serve to control the cleavages and conflicts inherent in the
presence of numerous systems of indigenous and extraneous
legal traditions. Above all, the unity that is to be
realized in the legal sphere will no doubt constitute a
solid base for political unity which is so essential to the
viable consolidation and continuity of these states.

Therefore, an urgent inquiry into the nature of the
multiple legal and other institutional aspects of these
plural societies is both significant and challenging. Such
an analysis, I am persuaded, may have considerable impli-
cations for the viability of these nations. At the same
time, it may contribute immeasurably to theory and method
in legal anthropoleogy and related fields,

In this essay then, I shall attempt the preliminary
task of identifying the various indigenous and extraneous
legal traditions that are being enforced ;oncurrently within
the Northern States of Nigeria. The parallel existence of
relatively disparate juridical units, as in Northern Nigeria,
generally suggests a simultaneous presence of conflict and
complementation, both processes which may have significant
consequences for legal development generally as well as for
related institutions, individuals and groups, and social

change within the multi-cultural system at large., I shall



therefore also explore those inadequacies or socio-legal
processes generated by the interaction of the different
legal traditions. Finally, I shall discuss the possihility
of evolving a less conflictual judicial structure for the
region or for Nigeria at large.

The selection of this particular probklem is partly
related to my being attracted to a recent trend in the studirs
of African law which seeks commonalities in the variety of
indigenous legal systems. Such "restatement" schemes may
often serve as a building material for the internal unity
of individual nation-states in Africa,

Another current trend in anthropology holds the
view that anthropologists should seek to become more "in-
volved," that is, to identify themselves more openly with
the social problems and issues confronting the people they
study., My view is that legal pluralism and the conflict of
laws pose serious threats to national unity in multi-ethnic
societies. As a native researcher, 1 the}efora feel that
merely identifying the legal discontinuities, cleavages,
and unities within the MNorthern Nigerian social structure
may not be enough., Consequently, some suggestions are being
offered, in the concluding chapter, on how some of these
discrepancies may be resolved., An ideology of unity or
harmony in the legal sphere, beginning with the ethnic sector,

might considerably assist in removing certain disruptive



influences within the wider society. The same ideology might
also help eliminate one of the key areas of judicial discrim-
ination against persons on the basis of ethnic, religious,

or regional identities.

The choice of the same problem has also been guided
by the need to fill a gap in the anthropological literature,
Until quite recently, social anthropologists and other social
scientists seem to have neglected the issue of legal pluralism.
Their emphasis has mainly been directed to "political,"
"cultural," “religious," or "structural" pluralism. Besides,
where legal pluralism is discussed, the question of conflict,
adaptation, and other processes resulting from the cohabi-
tation of multiple legal institutions has most frequently

been ignored.

1.1 Working Definition and Research Method

For the purpose of this investigation, I shall define
law as a body of rules considered to be binding on community
members, and the violation of which calls for specific nega-
tive sanctions from a constituted authority. Institutionalized
rules, sanctions, and authorities for legitimizing duty-right
bonds between group members are what I construe to be the
primary constituents of any legal system, regardless of its

level of sophistication. Armed with such a fairly broad

working definition, I shall in this essay examine the nature



and application of the Customary law,1 the Shari'a,2 and the

3

General (British-based) law™ in the six Northern States

(formerly the Northern Region) of Nigeria. The study will
cover the period roughly from 1800 to the present.

The data relevant to this research were collected
intermittently between June 1974, and July 1975. A consider-
able time was spent observing court actions and the behavior
of litigants involved in the judicial process. I attended
sessions of Customary, Islamic, and General courts, and
recorded how rural and municipal judges, mediators, chiefs,
and open-air moots reached decisions on specific disputes.
This observation of the judicial process is intended to serve
as a background to the comprehension of the actual workings
of the three legal systems under study.

In Chapter Three, an attempt has been made to
"reconstruct" the criminal aspects of the substantive and
procedural laws of three of the region's ethnic groups, namely

the Maguzawa, Gwari, and Igala. For the purposes of such a

lThe term Customary law is used here to refer to the
collectivity of the legal traditions of some 250 ethnic groups
indigenous to Northern Nigeria. For a detailed discussion see
Chapter Three, below.

2This is the Moslem (Islamic} law as enforced in the
reconstituted alkalai and the former emirs' courts. For more
details see Chapters Two and Four, below.

3See Chapter Four, below.



"reconstruction" or what Allott (1968) calls "Restatement of
law,;" I have relied a great deal on:

(1) Tiocal informants (students, merchants, farmers,
and other ordinary citizens from each of the ethnic groups):

(2) Community elders;

(3) Court assessors, translators, and clerks;

(4) Chiefs and government administrators; and

(5) Judges, law panels, or community wisemen.
Questionnaires and scheduled interviews were used to elicit
statements about the structure and functioning of the indig-
enous legal systems. At all stages, informants were asked
to illustrate any cited rules or points of law by referring
to specific cases heard within their localities during the
last few decadesl

The outcome of the interviews, questionnaires’and
observations were supplemented with information found in
administrative, archival and historical documents, legal
texts, Jjournals, handbooks, reports, legislation and decrees.
These published and unpublished written materials have pro-
vided a wealth of cases. Within the year, I collected more
than five hundred decided suits, the bulk of which dealt
with mixed (or conflict-of-law) civil matters heard in
various categories of courts. The selection of cases had to
be eclectic, primarily in order to enable me to illustrate

the degree of juridical conflict or adaptation obtaining



between them. This biased selection of cases is also intended
to give some idea of how individuals and groups make choices-
between alternative possibilities of laws or courts.

Given the scope of my study, an indepth investigation
of individual cases and life-histories of litigants (cf.
Llewellyn and Hoebel 1941, Turner 1957) has been accorded
little prominence. I have relied heavily on court cases,
written materials and scanty oral testimonies. Moreover,
the cases were not gathered on any valid random sampling
plan; nor had 1 experienced any prolonged immersion in the
communities I carried out fieldwork or collected cases.
Hence, in essence, 1 did not see how litigation was immersed
in daily social life.

One of the problems I encountered in the field involved
the collection of enough cases to help illustrate legal rules
elicited from local informants. There is a significant
paucity of remembered legal actions from each of the three
ethnic groups examined in Chapter Three. Because writing is
only a recent innovation, legal experts and informants in
rural societies naturally face the problem of citing prece-
dents with live accuracy; and where the facts of a case are
cited, precise dates, places, and names of principal parties
are seldom remembered correctly. Reliance on such type of
oral testimony can be useful, but it is also fraught with

dangers beyond the problem of data accuracy.



One also has to point out the limitations of my
approach with respect to the numbgr and range of cases I
collected and the interviews and questionnaires 1 employed.
Memory lapse, error of informants, bias of court scribes,
and selectivity bias by me and student informants may further

mitigate against the accuracy of my data.

1.2 Assumptions and Predictions

Northern Nigeria has been characterized by multiple
legal institutions which overtly conflict with one another.

I therefore assume that the plural legal environment has
created certain socio-legal problems, such as the question of
choice of law on the part of both judges and litigants. The
conflict factor may also adversely affect primordial
relationships (e.g. marital) within indigenous communities
that are poorly adjusting to the impact of another legal
system,

It is further hypothesized that over the decades some
degree of complementarity (or exchange of jural elements)
must have occurred among the different legal systems within
the region. I would, however, predict that legal inconsis-
tency (conflict) rather than adaptation (or integration) is
likely to prevail in the relationship between the interacting
legal traditions. One may also infer that the longer and

denser the interaction between two or more juridical units
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within the same geo-political framework, the greater will be
the movement towards integration or unity. Thus, integra-
tional adjustments may for example be more pronounced between
Islamic law and Customary law than between either of these
two and General law.

The degree of conflict itself is likely to vary with
time, social environment, and specific branches of law. For
example, conflict might have been greater between Islamic
law and General law in criminal jurisdictions during the
colonial period. On the other hand, legal adaptation may
turn out to be more significant between Islamic law and
Customary law, particularly in civil matters.

It is further assumed that the Shari'a--written and
codified as it is--can be flexible and receptive to change,
just as Customary law has been. Consequently, the codifica-
tion of Customary law may neither hinder its adaptability
to rapidly changing conditions nor decelera}e legal develop-
ment in Nigeria or Africa in general.

One other objective of my investigation is to explore
the chances of developing the conflicting legal systems into
a uniform or harmonious structure. It is therefore assumed
that basic differences initially exist between one ethnic
law and another, and between customary law and either of the
other two systems. 1 will hypothesize, however, that these

variations, particularly at the inter-ethnic legal level,
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ma} not be so great as to prevent a conscientious policy of
judicial integration. I am therefore predicting that the
majority of the ethnic groups in the region possess fairly
similar laws of substance and procedure--a basic feature
which will considerably facilitate the implementation of any
policy designed to effect legal uniformity within the six
Northern States.

Having thus briefly outlined my problem, objectives,
methodology, assumptions, and predictions, I shall proceed to
discuss the contributions anthropologists have made thus far
to the understanding of legal phenomena, and the relevance of
some of these studies to my own theoretical formulations and
investigation.

1.3 Anthropological Contributions to the
Study of Law

Anthropological studies of legal systems and legal
phenomena are relatively few. However, thege few works have
generally been of high quality and of enormous significance to
the understanding of the relationship of law to other segments
of social systems in general. Most of the contributions
largely involve the refining of concepts of law, classification
of legal systems, searching for substantive rules and princi-
ples in simple societies, reforms and legislations, dispute
settlement techniques, legal pluralism, and the exploration

of the relationships between legal norms and social change.
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In‘the course of these studies they have utilized and refined
various concepts and techniques; yhey have also organized
several inter-disciplinary (anthropology and law) conferences
and publications (cf. Moore 1969:252-300). 1In the next few
paragraphs I shall briefly examine a few areas of these
contributions. I shall at the same time discuss the issue of
"conflict of laws", an area which has so far remained untouched
by anthropologists interested in legal phenoména generally.

The relevance of some of these studies to my own investiga-

.
tion will be pointed out as the discussion progresses.

1.3.1 Clarifications

Anthropologists have employed a variety of approaches
for classifying different forms of legal systems. Some of
these classifications include: (a) A dichotomy based on
organizational distinctiveness between simple and complex
societies (e.g., Durkheim 1933, and Gluckman 1955, 1965b,
1965c); (b) a tradition using a more evclut&onary approach,
which focusses on development from decentralized into central-
ized politico-legal systems. Such models usually emphasize
the role of law enforcement machineries, courts, and codes
(e.g., Diamond 1951, 1965, Hoebel 1954); and {(¢) a tradition
which focusses on dispute settlement rather than examining
the whole field of law (e.g. Gulliver 1963, Bohannan 1957,

1965, 1967, Llewellyn and Hoebel 1941, and Gluckman 1955).
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In all these traditions, there is the implicit
assumption that law is an integral part of social life as a
whole, and that relations between institutions should be so
treated analytically. Many of these contributors also
assert that every human society has law and that almost
every social institution has a legal dimension. Some of
these assertions will be evaluated on the basis of my find-

ings in Northern Nigeria.

1.3.2 Definitions of Law n

Perhaps one of the greatest contributions made by
anthropologists in the field of legal studies is in the
elucidation of the concept, law.

Malinowski's Crime and Custom (1959) is apparently

the first major attempt, by an anthropologist, to have
achieved a wide audience and raise some grave theoretical
questions. Malinowski conceives law to be indistinguishable
from obligations and social relationships, En other words,
social control. Radcliffe-Brown (1952:208-212) and Hoebel
(1954:28), on the other hand, speak of sanctions and norms
as being legal when they are imposed by a constituted author-
ity. Quite unlike Malinowski, these two scholars seem to
echo the theoretical positions of jurists like Gray (1921)
and Salmond (1935) who, in stressing the indispensability of
authority and courts, have sought to make regulation of force

as the touchstone of a rule of law. Furthermore, such
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dekinitions merely suégest that law is absent in those simple
societies lacking such formal machineries.

However, more recent anthropological appreaches and
conéeptions have sought to incorporate those societies lack-
ing formal courts, advocates, and specialized law enforcement
agencies. Bohannan (1965), for example, considers law to be
a doubly instituticnalized phenomenon, a body of binding
obligations which have been re-institutionalized within the
legal system. Another study asserts that law consists of
"rules or modes of conduct made obligatory by some sanction
which is imposed by a controlling authority" {Pospisil 1958a,
1971:3%-96, 1972). Pospisil recognizes, further, four main
attributes of law, namely, authority, sanction, intention of
universal application and obligatic (or right--duty--obliga-
tion cluster between litigants). For him, the term legal
compfises a field where custom, political decision, and these
four basic attributes overlap. He therefore sees no firm
line between that which is legal and that which is not.

| In these more recent conceptions one discovers a
movement from Malinowski's vague and bread theorizing of mutual
rights and obligations, and of sanctions and incentives, to
those definitions emphasizing force, as well as the organi-
zational and institutional contexts of legal obligation.
Posﬁisil and Bohannan's conceptions, in particular, have stressed

the anthropolegical view that law is common to all human
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scéieties and that legal phenomenon is an integral part of
social life. However, their defiqitions raise certain basic
problems in the analysis of legal relationships solely based
on rules and obligations. 1In holistic studies, it is often
possible to demonstrate that only a full account of social
relations in a society would adequately reveal and explain
the content and workings of its law (cf. Malinowski 1959).
In broader studies like mine, however, it can hardly be
empirically possible to emphasize social obligations and the
positive correlations between law and society. However, it
will be possible to infer that law is a universal phenomenon,

and that law both reflects and influences social life.

1.3.3 Some Techniques of Study

In trying to analyze and understand legal systems,
anthropologists have employed various techniques. Here, I
shall briefly discuss the case-study, comparative, and sub-
stantive rule technigues which I shall utilize in my study.

Many anthropologists hold the view that the best field
technique for investigating dispute settlement, legal rules,
and legal concepts is through the Case-Study Method. Llewellyn
and Hoebel (1941) set the pace, and Pospisil (1958a, 1971)
follows them closely in his "restatement" of the Kapauku
Papuan substantive laws. He examines a number of cases and

authority decisions on them, and draws rules therefrom as



16

being the types of principles governing individual and group
behavior among the Kapauku. Pospisil's approach, however,
differs from that of Llewellyn and Hoebel (1941), Epstein
(1967), and Turner (1957). Pospisil is concerned more with
detecting "ideal" rules from cases, whereas Turner and others
dwell more on the social matrix of cases and individual
litigants. This extended case-method treats each litigation
(sequence episode or social drama) as a stage in an on-going
process of social relations between specific persons and
groups and groups in a social system. In other words, it ¢
views law cases as one kind of material by which one may study
the ideas, values, and basic premises of a society (cf. Gluck-
man 1967: xv and Moore 1969:271-272).

In the study of Customary law, my approach approxi-
mates that of Pospisil; in other words, the social matrix of
individual cases and litigants will not be rigorously explored.
Cases were solicited from informants largeay to illustrate
and validate specific legal rules. Moreover, in my study of
mixed-cause litigations (Chapters Five and Six), I will be
strictly concerned with outcomes and conflict-of-law rules
rather than with the actual processes of dispute settlement.
Nonetheless, from my data, it will become apparent that cases
can reveal certain trends in social life, thus partly support-
ing the proposition that law and social life influence one

another.
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Anthropologists have also used a number of Compara-

tive Techniques in studying law. M. G. Smith (1965b), for

example, has examined some variations in the legal theory of
corporations. His comparison of Moslem, French, and British
legal traditions has been acclaimed as the first definite
attempt by anthropologists to analyse legal systems and pro-
cedures from a historical standpoint. Others have attempted
comparisons within a single social system or region. Tanner
(1966) , for example, has identified the three legal systcms
operative in East Africa. He has also pointed out some of
the complications inherent in areas with multiple laws and
tribunals.

Both these approaches are particularly germane to my
theoretical and methodological formulations; that is, in my
attempt to identify the interacting judicial systems in
Northern Nigeria, I find it necessary to also explore the
political and judicial history of the region as a whole.

Such a historical treatment is vital to the comparison of the
three legal systems.

Finally, in the study of the laws of specific societies,

some anthropologists have utilized the Substantive Rule

Approach. Goldschmidt (1965) and Pospisil (1958a), as
examples, base their studies on statements of substantive
legal rules illustrated by accounts of specific disputes and

their outcomes. In my essay, the substantive rule approach
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will be utilized only in respect to Customary law, wherein
cases will be cited to illustrate or validate given rules.
The substantive rule approach in anthropology can be

seen as the equivalent of what Allott calls the Restatement

of Law Program. The latter project was established in 1959

with the objective of restating African Customary law (Allott
1967:13, 1968). Allott's program has been collecting data

by using existing written materials, by assembling law

panels to discuss hypothetical cases, and by discovering
governing rules in given cases. The limitation of this
approach is that it does not employ field work as a technique
of investigation. Moreover, being a lawyer, Allott is not as
concerned with the social context of legal phenomena.

In my own study all these methods had been utilized
to a limited extent. I collected court cases, referred to
archival and printed materials, talked to informants, judges,
chiefs, and litigants, and observed courts in action. However,
I did not take up long residence in any one locality, which
would have enabled me to observe in greater detail the
different stages of disputes and their resolution.

From the various conceptions of law surveyed so far,
it becomes evident that any comprehensive definition of law
must include rules, sanctions, and authority. In this regard,
Pospisil's definition appears to be the most inclusive, and

consequently the more acceptable, as a working definition for



19

my-present investigatiOn.4 Such a broad definition enables me
to categorize and incorporate as %egal the majority of the
substantive rules and cases which I collected orally. Also,
the adoption of such adefinition enables me to compare and
contrast, on basically the same platform, Customary law with
Islamic and General legal traditions.

Although anthropologists have begun to examine law
in complex societies (cf. Nader 1969), the bulk of the
current anthropological literature on legal phenomena seldom
goes beyond particularistic or holistic studies of simple
societies (cf. Bohannan 1965 and Gluckman 1955,). Moreover
many of these works remain essentially synchronic. My thesis,
which traces the historical development of law in the area
under study, also involves an examination of certain aspects
of the laws of at least three indigenous ethnic groups. The
legal traditions of these peoples are then contrasted with
Moslem and General systems, both of which apply jointly to
more than half the inhabitants of Northern Nigeria.

1.3.4 Legal Pluralism or Multiplicity of
Legal Levels and Legal Systems

A plural society is generally viewed as one character-
ized by cultural diversity and social cleavage arising largely

from the contact and admixture of different ethnic groups

4Indeed, the definition I submitted in the earlier
part of this chapter partly echoes Pospisil's.
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(Furnivall 1939, 1948, M. G. Smith 1971z and b). This view
has been equated with a "conflict-model"” of pluralism and

differs from an "equilibrium model," which focusses on the
dispersion of power between groups that are consensually
bound together by cross-cutting loyalties and by common
values, or by a competitive balance of power (e.g. Shils
1963, Kornhauser 1960).

Most plural nations of the world seem to possess
elements of these two models, in varying doses. Northern
Nigeria is apparently quite representative of the "conflict
model" of plural society, However, elements of mutually
adaptive or consensual relationship between the different
sections of its population and institutions are also
present.

Anthropologists have made attempts to distinguish
cultural, social, religious, legal, and structural pluralism
(e.g., Smith 1971b:415-449, Kuper and Smitq 1971). 1In
essence, all these and other forms of pluralism are not totally
independent of one another. Analytically, they refer to
various levels of pluralism which differ in their forms,
properties, intensity, and range; and the fact that they
are interrelated means that each is necessarily implicated
in the other (s).

Legal pluralism may be defined as the differential
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re%ention of relatively distinctive legal institutions by
individual groups and organizatioqs within a single society.
Pospisil may be cited among the very few anthropclogists who
have attempted, in recent years, to popularize the concept of
"multiplicity of legal levels and legal systems,"” in other
words, "legal pluralism." The origin cof this concept, however,
goes back to Weber, Malinowski, Mauss, Hoebel, and Llewellyn
and Hoebel.

In his Law in Economy and Societx (1967), Weber postu-

lated that every ‘subgroup having some form of political organi-
zation is necessarily bound to possess distinct jural rules
and structure designed to control the behavior of individual
members. Acceording to him, every segment of a society regard-
less of its structural and cultural complexity has what can bhe
called a legal organization {Weber 1967:17). Elaborating on
this concept, Hoebel (1949:376) emphasizes that:
Where there are subgroups that are discrete entities
within the social entirety, there is political {and
legal) organization=--a system of regulation of relations
' between subgroups, or members of different groups within
the society at large.
In 1941, Llewellyn and Hoebel (1941:28) formulated
the idea of "multiplicity of legal systems" within a geograph-
ically delimited society, and the relationship of the encapsu-
lating society's law to the legal systems of the sub-units

or associations. They argued that within individual subgroups

may be found radically different bodies of law. This implies
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thét even within the most homogeneous society, several legal
systems may be operating, "complementing, supplementing, or
conflicting with each other" (Nader and Metzger 1963:584).
Thus, Mauss (1906) and Malinowski (1959) discovered at least
two legal systems among the Eskimo and the Trobrianders,
respectively. Mauss (1906:103-124) described two legal levels
that operated simultaneously among Eskimo nuclear and extended
families. Among the Nunamuit Eskimo, Pospisil (1964:424-426,
1971:101) noted that two additional legal systems functioned
simultaneocusly with those of the nuclear and the extended
family: that of the band and that of the band faction.

Pospisil, in refining the above thecoretical formula-
tions, advances that no one human society possesses a single
consistent legal organization. He maintains that there are
always as many such legal organizations as there are Iunction-
ing subgroups. Moreover, each social segment of a society
regulates the relations of its members by its own legal
structure which is, in many respects, distinguishable from
those of the other social segments (Pospisil 1958a:272, 1971:
107). A member of every social group, association, or club
of different inclusiveness is at once subject to all the
different legal levels of the social units of which he is a
member.

The legal system of any given group may thus serve
to complement or supplement the legal organization of other

subgroups within the larger political framework. In most
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caées however, the jural structures, rules, and sanctions of
subgroups are almost always in coqflict (or complementation)
with one another and with the dominant (or national) legal
system. This conflict factor of plural legal systems has

not been fully appreciated by anthropclogists.

1.3.5 Internal Conflict of Laws

Theoretical lawyers distinguish two main classes of
legal conflicts:

(1) Private International Law or (External) Conflict

of Laws. This category of conflict arises whenever a court is
confronted with litigation which contains some foreign legal
element. In other words, such a situation calls for a choice
between two laws, one internal and the other alien (cf.
Cheshire 1965, Dicey and Morris 1967, Morris 1971, Graveson
1969, and Agbede 1973); and

(2) Internal Conflict of Laws, which obtains primarily

between two or more interacting legal traditions that are
being enforced concurrently within a delimited political unit.
In this essay, my main concern is with the latter
type of conflict which has also been variocusly labelled as
"Private Interpersonal Law" (Bartholomew 1952) and "Inter-

gentiel Recht" (Conflicts), a term proposed by the Dutch in

Indonesia. Other expressions include "Inter-tribal (ethnic)

Conflicts of Laws" (as in Africa), and "Conflict of Laws".
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Oné of the earliest use of the term "Internal Conflict" in
Africa was by J. N. Matson (1953): Its current refinement
and popularity, however, has to be credited to A. N. Allott.
According to the latter scholar, an internal or local conflict-
of~law case can be said to occur when a litigant or judge is
compelled to choose between two or more bodies of law which
apply simultaneously and without spatial separation within a
single territorial jurisdiction (Allott 1958:164-165, 1970a:
107-144). Because this expression suggests a permanence of
conflict between differing legal institutions, Farran (1963:
vii) and others have sought to employ the phrase, "Cohabita-

tion of Laws," when referring to internally differentiated but
simultaneously enforced legal traditions. The objection to
this term is that, by implication, it understates the degree
of interaction (of a conflictual or cooperative nature) which
may be taking place between the differing judicial structures
within the society at large.

Allott's term appears more neutral hnd more univer- .

sally applicable perhaps than do the others. Both interper-

sonal conflicts and intergentiel laws (that is, conflicts

involving different peoples) are unsatisfactory because all
legal disputes are between persons, and the concept of per-
sonal law has not been fully recognized in many countries of
the world. The expression inter-ethnic or inter-racial

conflict of laws is equally unacceptable because not all
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diéputes are necessarily inter-racial or inter~-tribal, al-
though many may well be so in urban or multi-ethnic environ-
ments. Moreover, when one ethnic group constitutes a politi-
cal unit, one may still be forced to choose between their own
traditional law and another which prevails within the same
territory.

Institutional and structural pluralism is in most
respects a precondition for internal conflicts of laws within
a given political system. Thus in Northern Nigeria, four
major realms of internal conflict can be distinguished: (1)
Customary law versus Customary law, (2) Customary law versus
Islamic law, (3) Customary law versus General law, and (4)
Islamic law versus General law.5

By focussing my investigation on legal "pluralism"
and "conflict," I am not deliberately attempting to overlook
efforts being made by the governments in Nigeria to foster
regional, national, or institutional integration and pro-
gressivism. In other words, by seeking to Examine the depth,
intensity, and relative permanence of internal juridical
divisions, I am not at all attempting, at the same time, to
underrate the fundamental unity, and complementarity between
the differing legal institutions. Indeed, in my analysis, I
shall discuss the adaptational as well as the conflictual
ad justments between the different bodies of law in the Northern

States.

5For a fuller treatment of these realms of conflict

see Chapter Five.
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I am, on the whole, persuaded that the combined
utilization of these two concepts will enable anthropclogists

to come closer to lawyers and vice versa; for, in essence,

both approaches will enable one to present relatively objec-
tive analyses of institutional relations in multi-ethnic
environments. Both concepts will enable one to identify
particular systems of legal beliefs, values, and practices
and to deduce how these systems affect, and are in turn
affected by, social relations.

The next chapter will present an overview of multi-
ethnicity in Northern Nigeria, along with a detailed dis-
cussion of the origin, structure, and functioning of Moslem
law. Chapters Three and Four will examine Customary law and

General law, respectively.
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Chapter Two
ISLAMIC LEGAL SYSTEM (SHARI'A)

Legal pluralism and the conflict of laws in the six
Northern States is a product of both historic circumstances
and perduring systems of beliefs, values, and social relations.
In this chapter I wish to examine first one of the three
principal components of this pluralism, namely that which
derives from Islam. In the following chapters I shall discuss
some aspects of the legal traditions of selected indigenous
populations living in the region. From then on I shall
examine the arrival of the British and the introduction of
General law, along with some judicial developments during both
colonial and post-colonial periods.

As a background to the discussion df these three legal
structures, I shall first provide some background on the

general ethnic composition of the region.

2.1 Multi-ethnic Setting

The present area encompassed by the six Northern States
(former Northern Region) is about 300,000 square miles in size.
It is 720 miles wide and 410 miles long, bordering the Republic

of Dahomey, Cameroun, and Niger. Up to 1966, it contained



28

mo;e than one-half of the population of the Federal Republic
of Nigeria; this may be true toda}:r although unreliable
censuses seem to preclude any certainty in knowing about the
distribution of the population among the various states.

Prior to 1967, the territory was divided into thirteen
prcvinces,l with Kaduna as the regional capital. Today, these
provinces have been reorganized into six of the twelve states
in the present Republic.2 The six states to the north of the
country constitute what is today popularly termed the (six)
Northern States: Benue-Plateau, Kano, Kwara, North-Central,
North-Eastern, and North—Western.3

These States are said to contain some 250 of the
approximately 450 communities within Nigeria. The Hausa,
Fulani, and Kanuri are by far the most numerous, each with a
population of several million, according to recent estimates.
The Tiv, Nupe, and Yoruba (of Ilorin and Kabba) to the south
are also numerous, with each exceeding one million.

Some 70 percent of the population of the region, and
about one-half of its territory lies within pre-colonial
chiefdoms, called emirates by the British, who ruled over the

land from about 1900 to 1960. More than70 per cent of the

lsee Map I, p. xiv.

2The States (Creation and Transitional Provisions)
Decree, 1967, No. 14 of 1967, initiated the division of the
country into twelve states.

3See Map II, p. Xv.



29

inhabitants of £he region are professed Moslems, the remainder
being Christians and animists. qu centuries, long-distance
trading has been taking place between northern Nigerian towns
and other parts of West and Nerth Africa. The overwhelming
majority of the population, however, have been subsistence
farmers until recent decades. The region has diverse but v
overlapping ecozones 1in which a large variety of crops are
grown.

| Most of the Northern States are characterized by open
savannah with scattered hills and trees. Rains are heavier
and more freguent toward the south and south-east. The
Guinea Savannah Zone to the scuth is much more luxuriant than
the more northerly Sudan Savannah, which has fewer rainy
months, shorter grasses, and sparser trees. The Sudan Savan-
nab gradually phases into the Sahel Savannah and semi-desert
to the north and north-east corners of Nigeria. The rains
everywhere fall during a few summer months.

Despite the variability of climatic and rainfall
conditions, there is throughout the region a common agricul-
tural cycle falling into two distinct seasons--a short rainy
period from wmid-May to September; and a long dry spell, which
beging with the harvest (October to December), is followed by
two cold months, finishing with the hot dry months of the
Harmattan, from February to May (M. G. Smith 1960a:1}. Cash

crops, such as cotton, groundnuts, and tobacco, flourish
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mainly in the North, along with millet and guinea corn as
the staples. Intensive farming ig confined to the rainy
season, which is traditionally the period of concentrated
craft preduction, long-term trading expeditions, marriage
celebrations, hunting, and bush-clearing for new farms.

By 1966, fewer than 10 per cent of Northern Nigerians
were living in towns of 20,000 or more people. The average
population density for the region exceeds 60 per square mile,
with population concentration tending to be denser around
the major cities of Kano, Kaduna, Katsina, Zaria, Maiduguri,
Ilorin, Sokoteo, Bida, and Makurdi.

Inter-ethnic relations in the pre-jihad (1800) period
were largely characterized by warfare, slaving, group migra-
tion {(such as the spread of the Bororo from the west), growth
of towns and kingdoms, increased commercial trade {(across the
Sahara and to Guinea Coast), and spread of Islam. Informa-
tion about most ethnic groups and their inter-relations during
this period is very scanty indeed; hence a Eomprehensive
reconstruction of their social, political, and legal tradi-
tions would be extremely difficult.

2.1.1 Consolidation of the Region:
Jihad to Military Rule

According to myths of origin, the traditional Seven
Hausa kingdoms or city-states of the pre-jihad period were

founded by one Bayajidda, an adventurer from Baghdad. After
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spénding some time and marrying in Borno, he reached the
city-state of Daura, where he is reputed to have killed a
menacing snake and subsequently to have married the reigning
Queen. From this union descended three sets of twins who
later became the founding rulers of Daura and Gobir, Kano

and Ranc, and Katsina and Zaria (Zazzau). Bayajidda's son
from a Borno wife founded a seventh state. Together, these
polities make up the Seven Authentic Hausa states (Hausa
Bakwai) in contradistinction to the Seven Illegitimate states

(Banza Bakwai).4

Much of the northern part of Nigeria is thus known
as Hausaland, and it comprises several city-states, emirates,
or provinces. These were mostly conguered and brought under
a single hegemony between 1804 and 1810 in the course of a
holy war (jihad) led by Shehu Usman dan Fodio and his Fulani
(Fulbe) supporters. In most of these Hausa states today, the
nucleus of the ruling elite is of Fulani descent. The major-
ity of the subjects (Hausa: talakawa) are Hausa or Habe.

The Fulani rulers have gradually become fully assimilated to

the culture and language of their Hausa subjects, however, so
much that the sedentary or Town Fulani are now almost indis-

tinguishable from the subject Habe,

The conquest by Usman dan Fodio resulted in the mass

adoption of Islam and the imposition of the Shari'a over all

isee Palmer (1958), M. G. Smith (1960, 1964), and
Hogben and Kirk-Greene (1966:3-5, 145-148).
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pré-existing traditional legal systems. Islamic law today is
the principal code in predominant%y Moslem areas, particularly
in civil causes. It has not completely supplanted the custo-
mary legal systems of most unconverted ethnic groups, however,
as we shall see later. Yet because of its historic and
continuing importance throughout the six Northern States, it
i1s essential to descrike the origin and nature of Islamic

legal conceptions and practices.

2.2 Islamic Law

The concept of figh or Islamic jurisprudence developed
over a long time.5 Figh or jurisprudence is commonly defined
as "knowledge of the practical rules of Islam" (Subki 1850:1,
23). More fully, it refers to "knowleddge of the rules of
Allah which concern the actions of persons who are themselves
bound to obey the law respecting what is Reguired [Wajib],
Forbidden (Mahzur], Recommended [Mandub], Disapproved (Makruh],
or merely Permitted [(Mubah]. Such knowledgé is reguired from
the Book (i.e., the Quran), the Sunna, and such arguments as
legists may adduce for the necessary comprehension of the laws
contained within them. It is the body of rules derived by
these legal arguments that are called figh" (Ibn Khaldun

1858:1, Khadduri and Liebesny 1965). Combined with the science

5Schacht (1953:180~213) dates the starting period of
Islamic jurisprudence to the Ummayyad era, approximately the
beginning of the Second Century A.H.
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Of-EElEE (word) or Dogmatics and Scholastic Theology, one
obtains the science of Shari' or Shari'a.

Shari'a literally means the right "path" or "road,"
and hence the "Law of Islam" guiding the Moslem to Paradise.
The Shari'a differs from the Christian common law in that,
by definition, it incorporates all the laws compiled by
competent leading Moslem jurists (Levy 1971:150). According
to many observers, the Shari'a is not simply a body of law.
It is a "total way of life," a moral code and a body of law
all lumped together. It concerns itself with every aspect
of the life of the Moslem believer. 1Its sacred laws are
intended to regulate every aspect of a Moslem's life, from
his religious obligations and personal status to the rules

governing his political, economic, and social activities.

2.2.1 Sources of Islamic Law

As known today, the Islamic legal system is believed
to have developed from five main sources: The Holy Quran,
the Sunna, the Ijma', the Qiyas, and the Ra'y. The Quran, or
direct injunctions of God, specifies what is wrong, right,
forbidden, or recommended for all Moslem faithfuls, but it
does not specifically regulate all aspects of human life.

The QHEEEG forms the theoretical basis of Islam and Islamic

law. The Prophet regarded the Book as containing a series of

6 ; e ; E
Quran means "Reading." The name is derived from the
Arabic root gara'a, meaning "he read" or "he recited."
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"revelations" which descended to him at uneven intervals and
at specific curcumstances, as dictated from an original code,

"the Mother of the Book" (Umm al-Kitab). The Holy Quaran

claims to contain the essence of truth which had existed from
time immemorial.

The Sunna embodies the personal actions, sayings, and
facts of the life of the Prophet Mohammed as contained in the
hadiths. The hadith, in essence, is the report of the
Prophet's Sunna or course of conduct, doings, and sayings
(Subki 1850:1I:83). Where the Quran fails to provide an
answer to a particular problem, resort is most often made to
the Sunna. Consequently, the Sunna has gradually acquired an
authority only slightly less than that of the Quran. 1In fact,
at a certain stage of the development of Islamic theology,
the Sunna was held to be as of equal origin and equal validity
with the Quran,

Moslems who accept the Sunna as being transmitted by
well-established authorities are called Sunnites, while those
who oppose this and certain points of doctrine are classified
as Shi'ites.

Where precedents or solutions are not available in
either the Quran or the Sunna (hadiths), Moslem judges and
rulers of the earlier caliphates frequently employed their
personal judgments to adjudicate cases. This exercise of

personal opinion is termed ra'y, now a technical term in
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Islamic jurisprudence. According to Goldziher (1884:212),
the Prophet himself frequently exercised his own judgment
when no revelation was available on a conflictual issue. The
free and unrestricted use of ra'y was checked by the rule
that such arbitrary views must be controlled by reference to
the Quran. Where difficﬁlty is encountered, inferences may
be drawn from precedents on a similar point.

Thus evolved the principle of giyas, "measurement,"
and hence "analogy." Qiyas, one of the principal roots of
Islamic jurisprudence, is equated with analogical reasoning

from either the Quran or the Sunna. It supplies the essential

argument underlying the average and patent actions of the
Prophet's companions. As an example, the Quran contains pro-
vision for the punishment of theft but remains silent about
burglary. By analogy, giyas, the penalty for theft (cutting
off the offender's hand), is held legally applicable to a
person who is convicted of burglary.

Too much reliance on "opinion" led ;o differeinces
between legal scholars as well as between a scholar and his
disciples.7 In some instances, unrestricted use of personal
views by judges and rulers led to abuse. Thus, the principle
known as ijma', which defines the force and validity of any
law obtained by giyas, was adopted. As a source of Islamic

jurisprudence, ijma' refers to the consensus of Moslem

7
166-169) .

See Goldziher (1889-90, vol. 11:77) and Levy (1971:
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scholars over a particular point of law. Traditionally, the
agreement reached by the disciples and companions of the
Prophet once carried great weight (Von Grunebaum 1953:150).
By Imam Maliki's time, the majority opinion of Moslem jurists
in the major urban centers, particularly Mecca and Medina,
came to be accepted as final (Khadduri and Liebesny 1965:95,
Von Grunebaum 1953:150). During the time of Muhammad al-
Shafi',8 ijma' was considered to be one of the three princi-
pal roots of Islamic law, after the Quran and the Sunna.
Shafi'i held ijma' to be a manifestation of God, and he
expanded the principle to include the body of ideas and
decisions formulated and agreed upon by competent Islamic
rulers and jurists. The principle came to be very important
on emergency conflictual issues.

Today, ijma' has come to refer to the common opinion
of the accredited jurists (fugaha) of Islam in each era and,
often, of every given Moslem community. "It was they alone
who had the faculty to interpret the books of the law and
to give decisions on doubtful points,g and they derived their
exclusive authority to do so from the Quran itself" (Levy
1971:178).

Although usage or custom (Arabic: urf, adat) is

BBoth Imam Maliki and al-Shafi' are founders of
Islamic schools of law.

9The decision on a point of law is termed fatwa and
the person who delivers it is the mufti.
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frequently ignored as a major source of Islamic law, it is
undeniable that the subject matter of Islamic jurisprudence
is derived from pre-Islamic Arab institutions. Scholars like
Hourani (1962:9) are of the opinion that the Shari'a is
unmistakably a blend of customs and practices from Byzantium,
Persia, and Arabia which were subsequently modified and given
Islamic respectability. Von Grunebaum (1953:149) is also

of the view that Islamic law relates to the source rather
than to the subject matter of it. He argques that Islam did
not completely blot the existing institutions upheld by the
pre-Islamic Arabian society. Consequently, traits that were
considered "worthwhile" or "beneficial" became automatically
incorporated into Islamic law. Indeed, it is true that had
Islam attempted a total transformation of Arabian, Persian,
or Byzantian society, it would probably have cxperienced more
difficulties than it actually did in securing adherents.

Thus Malik b. Anas (1825, II:76) found it expedient to
recognize as lawful and incorporate unchang;d a pre-~Islamic
custom of gift-giving, 'umra, made for the lifetime of the
recipient, upon whose death it reverts to the donor or his

heirs.

2.2.2 The Four Orthodox Schools of Islamic Law

The death of Prophet Mohammed and his four succeeding

Caliphs resulted in the emergence of several schools of
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Islamic law. The evolution of these "schools" or "rites"
{(madhab) is commonly traced to a series of disagreements
among the fugaha, or Islamic jurists, a few decades after the
death of the Prophet. The four madhabs, which are still in
existence, cover the Sunni world between them, and to one

or other of them every Sunni belongs. These four major
schools are the Hannafi, Shafi'i, Hanbali, and Maliki.l®
Each madhab bases its ideologies on the orthodox teachings of
Islam.

The Hannafi rite is the earliest of the four major
orthodox schools of law. As with the other three rites, the
Hannafi madhab was named after its founder, Imam Abu Hanifa,
who left the schocl's guiding ideologies in his major work

entitled The Great Jurigprudence. The adherents of this rite

are found chiefly in the former Turkish Empire, India, Pakis-
tan, Iraq, Afghanistan, and Syria. Numerically, about half
the Sunnites in the world adhere to the Hannafi madhab.

The followers of the Shafi'i schoof, styled after
Idris al-shafi'i, are tcoday found mainly in Cairo, Lower

Egypt, and parts of Yemen and Aden. A former disciple of both

Maliki (see below) and Hannafi, al-shafi'i found it expedient
to set up his own school which, for the first time, revealed

a clearer idea of the sources and nature of Islamic juris-

100ur main concern in this thesis is with the Maliki
rite, in other words, the dominant Islamic Code for Northern
Nigeria.
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prﬁdence. He also included custom and long-established usage
among the principal roots of the Islamic code (Levy 1971:177).

A pupil of al-Shafi'i, named Ahmad Ibn Hanbal,
became one of the bitterest critics of the Shafi'i rite and
subsequently established the Hanbali madhab. 1In his major
work, the Musnad, Hanbali clearly agreed with any "rational-
ist interpretation" of the Quran and hadith, but he strongly
rejected what he called an "unlawful innovation" (bid'a) of
the ijma'. Hanbali's school is generally considered the most
reactionary of the three described thus far. It also has the
smallest following, with the bulk of its adherents scattered
mainly in Saudi Arabi (the Wahhabig) and in parts of India
and Pakistan.

The Maliki school closely follows the Hannafi in
terms of historical sequence., It was founded by Maliki b.
Anas (d. 795 A.D.) in Medina. It was from this city that the
rite spread to cover Upper Eqypt, North Africa, former Moslem
Spain, West Africa, Sudan, and various areas along the

Arabian shore of the Persian Gulf. Maliki's ideas were

mainly embodied in his famous work, al-Muwatta (The Introduc-
tion). A summary of this work was written by an Egyptian
Maliki jurist, Khalil Ibn Ishaq (d. 1374). This summary,

entitled al-Mukhtasar al-Khalil, has been widely used by the

alkalai (Moslem judges) in the Northern States of Nigeria.

Maliki listed hadith as one of the key sources of
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Islamic jurisprudence. He even appeared to prefer a doubtful

hadith to giyas or ra'y, as can be judged by the composition

of his major work, the Muwatta, which is basically a collec-
tion of local traditions and customs arranged under headings,
as a guide to legal decisions. Where there is no Quranic
precedent, Maliki always adduced hadith. As an example, in
deciding whether carnivorous animals are edibly harmful--a
point on which the Quran was equivocal--Maliki states, "The
Apostle of God said, 'the eating of all fanged animals is
forbidden'" (Malik 1825:358).

My interviewsll with mallamai and jurists in Maidugquri,
Sokoto, Katsina, and Zaria reveal that the Maliki school of
law has dominated all other rites in Northern Nigeria since
the fifteenth century. Islam came into Northern Nigeria via
Egypt and North African countries. In these places, the
dominant code for the courts has always been the Maliki.
Since the earliest and subsequent Arab traders, jurists, and
scholars to Hausaland originated from these countries, it
follows logically that Northern Nigeria accorded, and continues
to accord, special preference for the Maliki teachings. It
has at least been the predominant Code in Kano since the time
of El-Maghili, who was apparently the first scholar to bring
Maliki law books into Hausaland (Paden 1973:61). The jihad

leaders did not strictly favor any madhab. Indeed, in most

lllnterviews carried out between August and December,

1974.
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of'their writings the jihadists recommended the application
of any rule, from any of the four schools, for arriving at a
just and fair judgment by an alkali.

Today, the Maliki code is widely held to be the most
conservative among the four Sunni schools (Muhammad 1975:5).12
Nonetheless, because of the wide circulation of books from
this school and the fact that the alkalai are more familiar
with this code, which they have been enforcing for more than
five hundred years now, one has to admit that the Maliki
madhab has virtually come to stay in Northern Nigeria.

The major sources of the Maliki law for the region
are the Mukhtasarl3 of Khalil, the Risala of Ibn Abi al-

14

Qayrawan (A.D. 999), and the Kitab al-Muwatta of Imam Maliki,

13

the founder of the Maliki madhab.
The above four schools appear to have developed as a
result of social and political changes in the Moslem world.
As Islam expanded, different problems necessitating some
basic changes within Islamic legal system 5}ose to accommo-

date the challenge. However, the differences between the

12Five judges from Kano, Zaria, and Kaduna confirmed
this statement (interviews, June, 1975).

lBThis work was translated by Ruxton (1916) at the
request of Lord Lugard, Governor-General of Nigeria.

14The Northern Nigerian Publishing Company (Gaskiya
Corporation, Zaria) translated this work into Hausa in 1970.

15Others include Dasuqi's Sharh al-Kabir, Adawi's
Commentary on Khirshi, Abi al-Azhari's Jawahir al-Ikhlil, Ibn
Asim's Tuhfat al-Hukkam, the Mudawwana al-Rubra, and al-
Qarafi's Furuq (cf. Kumo 1972:84-94). o
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various jurists and their schools are not over the basic
organization of Islamic jurisprudence. All cf them recognize
the Quran and the Sunna as the principal roots of Islamic law.
Their differences seem to have arisen mainly over the various
points of law as laid down or stressed in the sources. For
example, the Hannafi and Maliki rites recognize, within
certain limits, the validity of local customs and traditions

within the legal system.16

This view is, however, totally
rejected by the Shafi'i rite {Khadduri and Liebesny 1965:258),
Such differences and nuances of opinion run through
the whole gamut of laws governing marriage, inheritance,
homicide, and so on. Schacht (1953:7) comes close to being
right in stating that the real distinguishing feature of
these schools has more to do with geographical distribution

than to personal allegiance to a given Moslem leader and to

the excellence of his doctrine.

2.2.3 Concept of Islamic State (Caliphate)
[

Having briefly examined the origins and development
of Islamic jurisprudence, it will be pertinent to discuss
the concept of "caliphate," first with respect to the Middle
East and then to Northern Nigeria. Such a background is

essential to the understanding of the nature and application

16Such a recognition partly explains the extreme
adaptive nature of Islamic law in Northern Nigeria (see
conclusions to this chapter).
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of.Islamic law in the Northern States of Nigeria.

An Islamic state or Calip@ate is ideally a Moslem
political community whose daily actions are supposed to be
governed by the Shari'a. This Islamic utopia can be said to
have been realized only during the Prophet's time. The
concept of the Caliphate began with Abu Bakr, the first
Successor or Caliph (Khalifa) to Mohammed. This period
lasted from 632 to 661 A.D. and was immediately followed by
the Ummayyad Caliphate {661-750 A.D.). Then followed the
Abbasid Caliphate, which lasted from 750 to 1258 A.D.

In his book al-Ahkam al-Sultaniyya (The Statutes of

Rulership}, al-Mawardi (991-1031 A.D.) suggested that the
appointment of an Imam (leader) was essential for every
Moslem community. He opposed the vesting of too much power
on the ruler or Caliph and insisted that the Imam was to
command the obedience of all members of the community. Al-
Mawardi and Ibn Khaldun both placed the Imam as the most
immediate representative of God in any Moslbm community.
Such an Ilmam is to be guided by the principles laid down in
the Shari'a. Al-Mawardi and many other theorists of the
Caliphate are very detailed about the qualities and qualifi-
cations of an ideal Imam-elect (cf. Von Grunebaum 1953:156-
164, Levy 1971).

The adjudication of cases is entrusted to a gadi,
who is supposed to be a qualified Moslem jurist with sound

education and faultless moral and physical qualifications.
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In arriving at a fair decision, the gadi is expected to

follow as closely as possible the rules and procedures set

down in the law books. A mufti (chief scribe) has to be

around as an aid and consultant to the gadi, but only the

judge is empowered to give a verdict. Among the duties of

the gadi, as outlined by al-Mawardi, are:

a)
b)
c)
d)
e)
£)

g)

h)

i)

Settlement of litigations between parties;
Enforcement of rights established in court;
Protection of the weak against the powerful;
Administration of religious property (wagf):
Execution of wills;

Providing for unmarried women who have no guardians;
Application of the hudud, i.e., penalties laid down
for crimes like homicide, theft, etc., as stated

in the Quran;

Policing of public buildings and highways; and
Controlling shuhud, i.e., witnesses called to
testify before the court, and jdﬁicial assistants
such as messengers, as well as the selection and
appointment of his own deputies (Al-Mawardi 1853:
117-19; quoted in Khadduri and Liehesny 1965:261-

62).

Just like the Caliph and the Imam, the gadi is

expected to be guided always by the Shari'a although he may

receive orders (which do not conflict with the Shari'a) from
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these two leaders.
During the Abbasid era, the institution of nazir al-

17 is delegated the task of

mazalim developed. The mazalim
looking into various forms of complaints against subordinate
officials of the sovereign so as to check the abuse of power

by officials and the oppression of commoners. The gadis can

also be checked by the nazir al-mazalim (Redresser of

Grievances). Quite unlike the gadi, however, the mazalim is
not expected to be guided by the Shari'a in passing judgment;
besides, he can use threat or coercive techniques (Von
Grunebaum 1953:164).

From this brief sketch of Moslem political and judi-
cial organization, one may clearly note the relative absence
of independence of the judiciary within Islamic societies.

2.2.4 Dan Fodio's Jihad and the Conception
of Islamic Law

As indicated above, Islam appeared o have been firmly
rooted in urban centers like Kano, Katsina, and Sokoto by the
16th Century. In Kano, the application of the Shari'a by

8

formal judges was already evident by the 15th Century,l and

in Katsina a formal court of alkali was in existence by 1496

Yphe equivalent of an emir in Northern Nigeria.

laFour Kano alkalai whom I interviewed in October,
1974, unanimously agreed with this dating. The jurists also
held that the Maliki was the dominant school of law then.
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(Ugman 1974:65-66). However, a far wider recognition and
enforcement of Islamic law in Norghern Nigeria can safely be
dated from the 19th Century jihad of Shehu Usman dan Fodio.
In 1806 there were about 25 metropolitan alkalai within the
Caliphate, as opposed to seven in the late 18th Century.19
Unhappy with the way Islam was being practised, Usman
dan Fodio launched a holy war against Hausa chiefs in 1804.
The outbreak of the jihad was a result of some thirty years
of intense preaching for Islamic reform by Usman dan Fedio
and his disciples around the Hausa State of Gobir. Through
teaching and preaching, he gradually succeeded in building
up a Moslem community (jama'a). By late 18th Century, this
following had become strong enough to pose a serious threat
to the kings of Gobir. The growing strength of Usman dan
Fodio's supporters, together with the scholar's persistent
attack on the excesses of the Hausa kingdoms of the time,
resulted in an open rift between the Moslem community and the
King of Gobir, Muhammadu Yunfa. In 1804, Usman dan Fodio
declared an open jihad against all pagan kings and pagan
practices, starting with Gobir. By about 1820, the jihad
forces had successfully captured the areas of Kebbi, Gobir,
Zamfara, Sokoto, Katsina, Zazzau (Zaria), Nupe, Ilorin, Kano,
Gwandu, Adamawa, and Bauchi; in other words, the geographical

area corresponding to the present Northern Nigeria, excepting

191nterview with Alhaji Jinaidu, Waziri of Sokoto,
23 November, 1974.
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Bo;né and Sardauna proviﬁces, and parts of the adjoining coun-
tries.

As to the motives why the Holy War was 1auﬁched
against Hausa and Kanuri chiefs, many of whom were already
Moslems, it is thought by some that the jihad leader was not
at all a seeker of temporal power;20 he did not start a jihad
for the sake of gaining his ends by carving himself an empire
(Usman dan Fodico 1913-15:189-92}. It is, on the contrary,
more widely believed that many of the charges against the
Habe c¢hiefs were genuine, and that Shehu was clearly con-
cerned with reforming these Habe societies along the lines of
Islamic ideals.

Reading Usman dan Fodio's major work, Kitab al-farqg,

one becomes persuaded that his preoccupation was with Islamic
reform. Thus, with the conguest of most of Hausaland, he
replaced all the Habe leaders of the kingdoms with eminent
scholars from among his disciples. These new leaders were
instructed to follow as c¢lesely as possiblé the rules of the
Shari'a. As a guide to the running of the Caliphate accord-
ing to Islamic ideals, Usman dan Fodio, together with his

brether, Abdullah Ibn Muhammad Fodio, and his son, Muhammad

20For an academic assessment of the jihad see M. G.
Smith (1969:408-420). For detailed accounts of the jihad,
see Bello (1922), Johnston (1967:35-9l), Hiskett (1957,
1962a, 1963), Usman dan Fodio (1913-15, 1960, 1961}, Adeleye
(1971, 1974), and Last (1967).

Some observers continue to be perplexed by the attack
on Borne which, at that time, was already an important
Islamic state in the Western Sudan (iliskett 1962a, Brenner
1973, Schultze 1968, and Johnston 1967:72-82, 102-112).



48

Beilo, wrote numerous books, pamphlets, and letters.21 Most

of these works specifically aimed at: 1) stripping evil
things from religious and temporai affairs of the Caliphate,
2) combatting every cause of corruption, and 3) forbidding
everything disapproved by the Shari'a. The works also laid
down the theoretical basis of an ideal Islamic state. In
this, the jihad leaders fully acknowledged their indebtedness
to earlier writings on Islamic political communities as
pioneered by al-Mawardi (1853), Ibn Khaldun (1958, 1961), and
El-Maghili (1932). Indeed, in both theory and practice, the
Jihad leaders sought to emulate the customs and practices of
the earlier Caliphates, notably the late Abbasid era.

In their writings and letter-guides, the jihad leaders
insisted that the life-blood of an ideal Moslem state is an
Imam, Caliph, or Emir who would assume "general leadership in
the affairs of the religion and the world on behalf of the

Prophet” (Abdullahi 1956:11). Maliki orthodoxy was supposed

21Usman dan Fodio's major works include (1) Kitab al-
Farqg, (2) Bayan Wujub al-Hijra, (3) Ihya al-Sunna, and (4)
Wathigat Ahl al-Sudan. Abdullahi ibn Mohammad Fodio's include
(1) Diya al-Hukkam (The Light of the Governed), (2) Diya al-
Siyasat (The Light of Politics), (3) Diya al-Wilavat, and
(4) Diya al-Umma (Light of the Community). Muhammad Bello
has one major work to his credit, Usul ul-Siyasat (The Origins
of Statesmanship). These three jihad leaders wrote in addi-
tion several letters directing subordinate officials on the
management of their states in line with the dictates of the
Shari'a. Letter guides from Muhammad Bello to some Caliphate
rulers are quite illuminating (cf. Aliyu 1974:413, Usman
1974:319, and Paden 1973:76-79, 215-21).
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to guide the Moslem community within the Sokoto Caliphate.
All sources of legitimacy and the governing principles for
regulating the affairs of the Caliphate had to be sought from
the Maliki school (cf. Tukur 1972:15-43, Aliyu 1974:408-409).
For a proper observance of the Shari'a, the jihad
writers emphasized that an emir or ruler must appocint compe-
tent, loyal persons to key cffices of the state and maintain
proper supervision of their administrative and judicial
functions. Among the recommendations of the jihad writers
was the creation and filling of the following key positions:
—> (1) A vizier (waziri), who is to serve as a principal
~ advisor to the caliph; he is also to supervise
the performance of the judiciary:
(2) An ombudsman {mukhtasib}, who is to serve as a
sort of market judge;
{3) Governors or district heads {amirun), who also

handle cases within their areas of jurisdiction;

{4) Revenue collectors (‘amil};
(5) Judges (gadis); and

(6) Reviewer of wrongs (sahib al-nazar f£i al-
22

wazalim).
, Lezeo P

The writers strongly emphasized the special positions

of the vizier, the gadi, and the nazir al-mazalim. Justice,

| 22For a fuller discussion of such cffices see al-
Mawardi (1853), Ibn Khaldun (1961), Levy {19%971:293~354), and
Usman dan Fodio (1960). Abdullahi ibn Fodio's Diya al-Hukkam
(1956) also discusses the judiciary in great detail.
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acéording.to Shafi'a, was aécorded gfeat esteem. The judi-
ciary and an equitable dispensation of -justice were considered
the foundation of a good Islamic éovernment. Thus, judgeship
came to be listed among the most important institutions in

the Sokoto Caliphate (Usman dan Fodio 1960:570). Without the
alkalai and the backing of the ruler and the vizier, Allah's
Ilaw of Shari'a could hardly be strictly upheld. |

The jihad writers also outlined the essential gquali-
ties of the Caliphate leaders. Such qualities included
leniency, ability to administer justice, fairness, tolerance,
and a sense of accountability to Allah. Tyranny and oppres-
gion of whatever degree were strongly condemned in the Islamic
society which the jihadists intended to establish, reform, and
direct.

From the foregoing, one may conclude that the founders
and leaders of the Sokoto Caliphate clearly aimed at esta-
blishing a Moslem polity (something close to the Abbasid
Caliphate) which was to be guided strictly by the letter of
the Shari'a. The judiciary as well as all other organs of the
Caliphate were intended to ke based, as far as possible, on
the rules of the Shari'a.

2.2.5 Organization and Application of
Islamic Law in Northern Nigeria

The application of the Shari'a or Maliki code in

Northern Nigeria has varied from period to pericd, from
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locality to locality, from court to court, and from judge to
judge. For example, it is widely held that the first few
decades of the Sokoto Caliphate witnessed the most rigorous
application of the Shari'a. During the peak of the Caliphate,
we are told, the Fulani government of Bauchi was considerably
better than the Moslem courts of Kano, Katsina, or Zaria,
when it came to the administration of justice according to
the Shari'a (Rohlfs 1875:148, quoted by Aliyn 1974:647-48).
In post-jihad Sokoto and Argungu, rulers sought to uphold the
rules of the Shari'a within their jurisdictions. In Argungu,
an emirate which mainly contained a non-Moslem population,
the alkalai administered Islamic law principally in the
capital town; in the outlying rural areas, on the other hand,
customary laws mainly prevailed.23
Islamic law is held to be the dominant law in Northern
Nigeria, where the alkali courts used to handle more than
three-fourths of the total case-load. Indeed, the Shari'a
is more extensively followed and enforced in Northern Nigeria
than anywhere else in the world, outside Arabia and perhaps
Afghanistan (Anderson 1970:1-10, 171-224). Yet one continues
to discover an infinite number of gradations, from a fairly

strict application of the code to a strict application of

23Judges in Sokoto confirmed that Argungu, very unlike
Gwandu and Sokoto Provinces, has always been lax in the appli-
cation of Islamic law. See Tibenderana (1974:86-101).
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pu;ely ethnic laws and customs in predominantly non-believer
communities.24
The practice of pure Shari'a has always been impossible
to achieve anywhere (cf. Schacht 1965:80-81). Thus apart from
being variable from community to community, Islamic law as
administered in the North has been fairly discriminatory.
For example, slaves have always suffered certain legal dis-
abilities gig-é-!ig free men, and the same applies to women
and non-Moslems. The testimony of a slave, for example, is
given half the weight of a freeman's, and that of a non-Moslem
is not at all admissible in a court which chooses to apply the
Shari'a strictly.
The alkalai in the Northern States recognize on the
whole three categories of offences.25 as set out in the law

books:

(1) Hudud, Hadd (Hausa:hululu, haddi): fairly minor

litigations like drinking, punishable by caning;

(2) Jasad (Hausa: Jjasadi): of fences which concern
corporal or bodily harm, e.g., injury and murder; and

(3) Tadhahib (Hausa: tahazibi): offences which
involve the state or community as a whole; as such, they are

often referred to as siyasa (political) offences, and were

24It is worth noting that Maliki law tolerates,
within certain limits, the application of customary law,
although it is not officially accommodated within Islam.

25F0r more details on Shari'a offences see Kumo
(1972) and Anderson (1954:171-224).






