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ABSTRACT

The overwhelmng majority of the people in our society are
unaware that islam has a conplete econom c system The few that
are aware are oblivion of the objective of business transactions
and investnent in Islam This partially explains the reason why we
experience the econonmic exploitation that is prevalent in our
soci ety of today.

A nunber of factors have contributed in the unprecedented
col | apse of many busi ness organisations in Nigeria. These include
cumul ative effect of wusury on many debtor nations, increasing
disparities at different levels and the exploitation of the poor
and afflicted by the rich and powerful.

Since the basis of all actions in Islamis the sharia, the
study has discussed the nature, sources and nodus operandi of
busi ness transactions and investnents in the light of Sharia. The
study also reviews the western investnent concepts and their
i nherent weaknesses that are usually exploited by capitalists in
ensl aving the masses. O particular significance is the theory of
interest that over protects the capitalist and exposes the
borrowers to all sorts of risks. The fact that only few nations of
the worl d today are not debt-ridden conveys a | ot of nessages about
the present system of Banking and Fi nance.

The study further attenpts to expose the various options that
are available when it comes to investnent and the |ogistics

I nvol ved. These options include Mudaraba and Mushar aka.
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CHAPTER ONE

1.0 INTRODUCTION

Economic problam of man is as old as the man himgelf.
However, it has assumed special significance and has recéived much
attention in the wake of the emergence of capitalism and socialisﬁ
both of which have accorded a central position to the economic
problem in their systems. For both of them human Qelfare has
seemed to be synonymous with material well being. Therefore, both
of these systems have concentrated on booking for the solution of
the economic problem of man which they believe will bring happiness
to mankind.

History is a witness that both of them have failed in
achieving that goal. 1In fact, happiness has become ever scarce.
The problems of mankind have multiplied and are increasingly
getting out of hand, moral bankruptcy, corruption, exploitation,
greed, high crime rates, unemployment,'inflation, pollution etc,
have plagued almost every country of this world, in short the world
is going through a severe crisis today.

1.1 REASONS FOR THE FAILURE OF OTHER SYSTEMS

The reasons for the failure of these gsystems are not difficult
to find. If happiness could be bought with money they could have
a chance, since that is not the case, they are deemed to fail.
Both of them have been designed to chase materialistic goals,
though in their apprecach they are oceans apart. The differences in

their approaches result only in differences in the kind of miseries



that they generate. In one system the unconstrained individual
freedom in indoctrination of selfish motive, sanctity of unlimited
property rights and glorification of competition lead to the
principle of the survival of the fittest, giving rise to flagrant
greed and discontentment, and resulting in exploitation and class
conflicts. In the other system, restrictions on individual rights,
coercion, total denial of instinctive tendencies and ignoring of
natural differences kill individual initiative, make man a slave
and breed ill-will, dissatisfaction,; and corruption. It is obvious
that both of these roads do not led to happiness. People ére now
looking forward to a world where even the weak ones can survive;
where they can eat as well as speak; where they can work as well as
pray; where there is love and peace’ where contentment prevails;
where justice rules and benevolence is the norm.

The Nigerian eccnemy is not in any way different. It is
characterised by so many activities ranging from large scale
manufacturing of consumer goods to the ‘distributive and retail
trading, provision of services, agriculture etc. All these are
heavily dependent on the secular banking system the basis of which
is riba {interest). A cursory lock at these economic activities
will immediately bring to mind the fact that they are mainly
capitalist oriented.

1.2 THE ALTERNATIVE APPROACH

The alternative epproach which Islam has towards the economic

problem is distinctly different £from other systems. Three

characteristics of this approach should be mentioned at the outset.



Firstly, Islam has a unitary approach towards life. It does
not compartmentalise various aspects of human behaviour into water-
tight cells. It takes man as an integrated whole. Numerous
functions that he performs, for instance, political, social,
economic and religious are not independent of each other. His
economic activities are conditicned by his social environment, by
moral wvalues, by his cultural heritage and above all by his

religious beliefs. In other words, in this frame work the material

pursuits are not independent of spiritual pursuits. It further
implies that economics is not a value - free science. From an
Islamic point of view, it must be value - based. It may be

mentioned here that by integrating all aspects of human activities,
it removes one major reason for the failure of other systems in
bringing happiness to mankind. Those systems are bound to fail
because they concentrate only on one aspect of human misery or the
other. And in their efforts to remove that misery with the other.
This is why we find that inspite of manifold increase in perscnal
incomes, people are discontented and unhappy: along with
significant economic advancement we find wide-spread moral
degeneration.

Secondly, Islam does not consider economic activity as being
mundane and abominable pursuit. If properly pursued, it is an
Ibadah (worship) . Unlike other religicons which high praise
asceticism, Islam condemns monasticism and enjoins productive
economic activity. However, Islam does not regard material well-

being as the be all and the end all of human existence. It



prescribes a golden mean between the two extremes of monastic
rejection of the contemporary systems that worship materialism as
a deity.

Thirdly, the very perception of the economic problem is
different in the Islamic frame work. According to secular
economics, the economic problem arises because of niggardliness of
nature. According to the secular theory, man has unlimited wants
to be fulfilled but the resocurces available for their fulfillment
are limited, which gives rise to the economic problem. The whole
thrust of their approach is, therefore, on easing the supply
constraint in order to fulfil unlimited human wants.

Igslam, on the other hand, upholds that Allah Has provided
sufficient means for the fulfillment of all human needs. Economic
problem crises because of lack of effort or mismanagement of
regources given by Allah on the one hand and uncontrolled human
wants on the other., It should be clear from the above description
that in the secular frame-work the economic problem is unsolvable.
It is embedded in their approach itself. Islam ensures a permanent
solution to the problem through its two pronged attack. On the
demand side, it does not deserve to be fulfilled. Islam emphasises
fulfillment of human needs. It is well-known that tremendous
amount of resources are wasted on things which dc not fulfil any
human need. Investment in bear brewing, gambling, music industry
and dancing girls are prohibited in Islam. On the supply side,
Islam ensures mankind that Allah has provided enough means in this

universe and Has made them subservient to mankind: "It is Allah



Who hath created the heavens and earth and sendeth down rain from
the skies, and with it bringeth out fruits wherewith to feed you;
it is He Who hath made the ships subject to you, that they may sail
through the sea by His command; and the rivers (also) hath He made
subject to you. And He hath made subject to you the sun and the
moon, both diligently pursuing their course; and the Night and the
Day hath He (also) made subject to you." (Q:41 :32 - 33). At the
same time, by making economic activity an obligatory duty, it
encourages man to work hard. In this way, Islam eases the supply
constraints on the uncontrolled human wants to solve the economic
problem of mankind.
1.3 OBJECTIVES CF ECONOMIC ACTIVITY

The ultimate objective of economic activity, nay, all human
activity, is the achievement of human welfare. However, the
perceptions of human welfare and the ways of its attainment differ
from one system to another. These perceptional differences have
very important implications for economic behaviour both at the
micro and macroc levels. The secular systems, for example,
capitalism and socialism take a very limited view of welfare, It
is limited firstly because it is defined for an restricted to a
finite time span and seccondly because the concept is limited to
material well-being. By contrast, in an Islamic frame work the
concept of welfare encompasses material and spiritual aspects,
Islam broadens the horizons of human welfare firstly by viewing
economic activity as a tiny part of human activity which is not

independent of other aspects of life and secondly by viewing the



worldly life as one and a limited phases of life to be followed by
never-ending life in the hereafter.

While the capitalist and the socialist systems take the
maximisation of material well-being of the society as the objective
of economic activity, they differ as te what the well-being of the
society means and how it can be achieved. The capitalist model
takes an individualistic apprcach and maintains that if each
individual maximises his own welfare, then the society welfare
function {which they cannct even define precisely) will also be
maximised. Therefore, they give the individual the right to
acquire by whatever means he can and to do with them whatever he
considers to be the best for himself. The social welfare function
is maximised through: (a) selfish individual behaviour, (b) perfect
competition among individuals and (c) rational decision-making by
the individuals., O©On the other hand, the socialist model takes a
collective apprcach. According to this model if the individuals
are allowed to pursue their selfish ends and to own the means of
production, a group of individuals will maximise their welfare at
the cost of others through exploitation and will accumulate heaps
of wealth which will ultimately result in class conflict. The
society would be better off, if the means of producticn are owned
collectively and everybody is made to work to produce a bundle of
goeds and services and share it equally (which 1s defined very
vaguely) . The objective of welfare maximisation is achieved
through: (a) centralised planning (b) coercive work-taking and (c)

rational bureaucratic decision making.



Islamic approach 1is quite different from the two systems.
Firstly, Islam does not view man to be a purely selfish being. It
does recognise that man has a strong tendency to pursue self-
interest but that does not mean that he is devoid of any
consideration for others. If man has an instructive love for the
material things, he also has spiritual tendencies. Allah has
embedded in man instincts of both vice and virtue, like selfishness
and philanthropy, miserliness and benevcolence, love and hatred and
so on. If man has selfish tendencies, so does he has many other
animal instincts. Should he be allowed to pursue all of them? Not
at all. As a matter of fact man has been obliged to strive and
tilt the balance in favour of virtue. It is precisely his success
in this consciocus effort for the achievement of virtue and control
of vice which entitles man to the title of "best of the creatures"
in this world and a state of eternal bliss in the hereafter: "we
have honoured the scns of Adam; provided them with transport on
land and sea; given them for sustenance things good and pure; and
conferred con them special favours, above a great part of our
creation." (Q: 17 : 70). If on the other hand he lets himself
fall a prey to the vicious instincts, he will fall to the worst
form of creatures: "We have indeed created man in the best of
moulds, then dc We abuse him (to be) the lowest of the low, except
those who believe and do righteous deeds: for they shall have a
reward unfailing." (Q;95 : 4 - 6&). Keeping this in view, Islam
allows man to pursue his self-interest but the moral values and

beliefs motivate him to keep a balance between individual interests



and due regard for others, between material and spiritual pursuits.
While the decision making is left to norm. Secondly, Islamic view
of rationality also differs from the secular framework (whether by
an individual or an agency) presumes that the decision-maker is
rational which implies that (a) he knows what is good for himself
(or his clients) and {b) he has all the information relevant for
making a particular decision. From an Islamic point of view both
of these presumptions are invalid and hence require a different
decision-making structure.

Islam recognises that man has been endowed with the faculty of
judgement, i.e. to distinguish between right and wrong, between
good and bad; yet he is liable to make many mistakes. Many a time,
he does not even know what is good for himself. The possibility of
making mistakes in decision-making increases manifold as the
information available to us is far from perfect and complete.
Allah, however, has not left man bewildering. He has revealed to
man all that is necessary. For certain important things, He has
given gpecific instructicns {i.e. halal and haram) while for others
He has provided pointers and has left if for the man to think,
search, learn, invent and innovate. For example, He has
gspecifically prohibited eating of pork, drinking of alcohol, taking
of riba and has specifically prescribed the payment of zakat (the
poor due). Within the limits of halal and haram, man is encouraged
to search for the good for which guidelines have been provided.
Thus, rational decision-making requires that man strictly observes

the shariah (the Islamic Jurisprudence) since it contains the



prescriptions given by the Creator Who has perfect Knowledge ( and
He alone has it) and who Knows exactly what is goed and what is bad
for His creatures {and He alone knows it). This will save man from
making a lot of mistakes., The economic objectives of the Islamic
system are therefore, achieved through (a) cbservance of halal and
haram (b} motivated individual bahaviour and (c¢) decision-making by
individuals in the light of shariah guidelines.

Islamic motivational structure comprises of (i) permissibility
of the prefit motive, (ii) the social institution of enjoining what
is good and prohibiting doing what is wrong, (iii) the instituticns
of state and ombuds person (muhtasib) with the authority to: (a)
implement the provisions of shariah, (b) restrict individual
liberty if and when desired by public interest, and above all (c)
enforce values and beliefs of Islam.

The first one is self evident. One observation, however needs
toc be made. In the Islamic system, while profit motive is
permissible, profiteering is not. This black marketing, creating
artificial shortages and monopolies dc not have any place. The
institution of enjoining what is good and prohibiting what is wrong
is a necessary component of the Islamic system. This social
institution has strong effect morally tc keep the individual on the
right path.

The institution of state is there to oversee the operation of
the system. However, the role of state is different in the Islamic
system than in other systems. In the Islamic framework,

sovereignty belongs to Allah alone. The authority exercised by



state is derived from Allah and is subject to the rules of the
divine law. The spirit in which this authority is exercised is
service of people and the affairs of the state are sum through
mutual consultation. Furthermore the institution of ombudsg person
{(muhtasib) which 1is independent of the executive branch of the
state machinery is there to ensure that the rules of the divine law
are observed and the rights of all are protected. All these ensure
that the authority vested in the rulers is not exercised
arbitrarily. Whatever there is a need to intervene in the public
interest, the state has the power to do so but with justice and
within limits of shariah. Finally, the values and beliefs of Islam
exert a powerful influence on individual motivations. While all
values and beliefs are important, from the motivational point of
view, the belief in the day of judgement plays a crucial role which
needs to be highlighted. Two aspects deserve special mention.
Firstly, it adds a new dimension to the decision makers calculus.
Because of the belief in the last day his time horizon becomes
infinite. Even if for analytical purposes cne restricts it to a
finite period, the belief that there is another life to follcw,
which is much longer and success there depends on the actions taken
in this life changes the whole approach. Even the pure selfish
interest will force one to include spiritual considerations into
his calculus since he would be aware that the belongings in this
world are trifle as compared tc the bounties of the hereafter. It
is a strong deterrent against accumulation, hoarding, greed etc.

Secondly, the realisation that one is answerable to Allah; makes

10



one more responsible in his attitude. One is more inclined towards
the fulfillment of his responsibilities, be it towards Allah, his
fellow beings or his own self. The belief that one is accountable
for each and every action during this life, goes a long way for the
elimination of injustice, exploitation, fraud, dishonesty and other
social and economic ills.

1.2 STATEMENT OF THE PROBLEM

The current unprecedented «ccllapse of many business
enterprises in Nigeria is a concomitant result of a number of
factors. Mass poverty; increasing disparities at different levels;
co-existence of hunger and affluence; explcitation of the poor and
afflicted by the rich and powerful; inflation and stagnation and
above all the cumulative effect of interest on many debt ridden
economies where nations or individuals are no more able to repay
debts.

It ias a well known fact that the western concept of investment
is based on interest and its effect on society i swell known. Debt
ridden countries must go on servicing them while the interest
swells. This affects the inhabitants of these debtor nations by
reducing their national spending and development.

1.3 PURPOSE OF THE STUDY

Islam is not a religion in the limited sense, interested only
in man's salvation in the hereafter. It is a complete and all
embracing way of life and aims at constructing the entire fabric of
human life and culture in the light of values and principles

revealed by Allah (SWT) for man’'s guidance. Human life is looked
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at as an organic whecle and its problems are approached, not in a
purely mechanistic way, but in the light of the moral values and
social ideals that Islam expounds.

The purpose of this project is to provide a new conceptual
focus for dealing with the problem of modern business management in
Nigeria.

1.4 SIGNIFICANCE COF THE STUDY

This project 1is thought to be appropriate because of the
general misunderstanding among pecople of the rationale behind
Islam’s regulation of the day to day mundane activities of traders
and consumers in the form of lawful and unlawful.

The business sector in particular can be guided by the results
of this study and it is provided with an alternative to the
existing inadequate conventional investment systems. Thus, the
Muslims are encouraged to go back to Allah in their business
transactions.

The exercise may also benefit the general public through the
establishment of a just social order in which material and
spiritual aspects are welded together, with the result that
‘pregress’ and ‘prayer’ do not represent two water tight components
but twe sides of the same coin, with prayer acting as a stepping
stone to human pregress and progress leading to the glorification
of the Creator, Allah.

It is the hope of this researcher that the findings of this
work may provoke furtier similar studies by students of business

management, toward popularising the alternative investment system.
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1.5 SCOPE DL IONS OF THE ST

.53 Scope of the Study

This study covers the recent periods of experimentation of
Islamic financial institutions.

The project locale had been restricted as regards data
collection within Nigeria using some literature mostly from foreign
sources. This is in order to give a wider base which is due to
experience already reported by many learned scholars of Islamic
economics. PBut due to dealings with interest-based institutions
certain difficulties are still inherent.

1.5,2 Limitations of the Study

Time and financial resocources constituted the major constraint
in carrying out this study. 1t was the desire of the researcher to
travel to a number of countries practising the Islamic investment
system to collect primary data but because of the f{inancial
requirements of such travels which was not within his reach, he had
to contend himself with the available literature on the subject.

6.0 DEFINITICN OF TERMS

Ahadith Plural of hadith - it is the sayings and actions of
the holy prophet Muhammad (SAW). It is the second
source of the Sharia.

Bai Muajjal This is a sale under which the price of the item
involved is payable on a deferred basis either in
lump sum or in instalments.

Bal Salam It is a sale agreement where the price is

immediately advanced for the goods to be delivered

L3



Barni
Falah
Figh
Fugaha
Halal
Haram
Ibadah
Ijara
Ijma’a

Ijtihad

Jahiliyvya
Khilafa

Mudaraba

Mudarib

Qivas

Quran
Rabb-ul-Mal

Riba

at a future fixed time.

A kind of superior date

Felicity

Islamic Jurisprudence

Refers to the Muslim Jurists.

The lawful things according to the Sharia.

Things which are forbidden in the Sharia.

The worship ©of Allah (SWT)

Leasing

Concensus of the Muslim Jurists

Exerting oneself to the utmost degree to reach
comprehension and form an opinion.

The pre-Islamic period

Period or Era

Is ancother form of investment whereby one provides
the capital and another provides the expertise and
the labour in order to share in the profit base on
the agreement between the parties involved.

Is the entrepreneur in the Mudaraba contract.
Analogical deductions from the Quran and Sunnah of
the Prophet Muhammad (SAW)

The holy and supreme Book of Islam.

The owner of Capital in a Mudaraba agreement.

It refers to an addition or increase to an amount
of money borrowed while making payment.

It is a kind of measure used mostly for the

14



Shariah

Shura

Sunnah

estimation of Zakat due for payment.

It is a scheme of life embocdied in the Quran and
the Sunnah as invisaged by Islam.

Consultative Committee, policy making body.

The deeds and actions of the Holy Prophet Muhammad

(SAW)

Ummul Mu’‘minin Mother of the faithful believers

wWagf

Zakat

Zikr

It is a trust or endowment, something set aside and
devoted for the welfare of the needy Muslims.
Purification or cleansing literarily. It is a tax
levied on earnings of every Muslim upon reaching
the required measure. This is by giving a definite
percentage or portion of it once a year to the
eight categories of recipients stated in the hely
Quran

conciocus remembrance of Allah (SWT) with the hope

of getting closer to Him.
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CHAPTER TWO

2.0 LITERATURE REVIEW
2.1 Backqground of the Stud

Cne element which by common consent has thwarted the will, the
skill and the means to invest or produce more has been the
imperialism of the First World and more recently of the Second
World. The new imperialism succeeding the old political and
military domination of the 19th century has, by use of diverse
overt and covert means, prevented the development of the areas now
generally identified as the Third World. From the countries rich
in 0il or other mineral wealth, capital is sucked away by involving
them in an unproductive arms race or actual armed conflict, and
from countries relatively better equipped skilled manpower is
sucked away by the process known as brain drain.
2.1.1 Theory a odels West

In the western world human activity in the economic field is
primarily directed towards individual gain. It was widely believed
that competitiveness generated by each individual’s drive for
personal gain would some-how bring about an overall harmony of
interest and mutual gain. The west is only now discovering that
this is not wholly true. Without moral or legal restraints the big
fish tend to eat up the small ones. Even the most powerful legal
instruments prove ineffective against the sophisticated
machinations of an moral capitalist order. Laws, the west is

discovering, are ineffective, if not based on faith in a higher
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moral order. Secular law, for the poor is often only a shield of
straw. However, diffusion of political and economic power permits
the numerically large but economically weak majorities to find
allies in vote hungry politicians.

The social structure in the west by and large but grudgingly,
accepts vertical mobility. It has on account of diffusion of
political and economic power a built-in capacity for change,
adaptation, innovation, experimentation and vertical movement
within the community. The freedom it permits individuals involves
risks for gain and for lcss. Sometimes safe and immediate profits
are wilfully sacrificed for risky but larger ultimate gains. Some-
times commitment to innovation and experimentation persuades many
to wilfully take enormous risks. Based on an assumption that basic
good sense permeates decisions of the community as a whole, the
society permits individuals to follow their personal destinies
within such limits as would permit other individuals the same or
similar freedom tc follow then stars. Social institutions are at
least theoretically devised to maximise human liberty. Such are
the theoretical foundations of the West which in actual modern
practive no holds are barred, and exclusion of moral self-restraint
is creating enormous problems, and putting the whole system of free
enterprise under severe strains. The modern corporation is as
ruthless and amoral as the bureaucracy in the socialist world. A
point of difference however is that within the social set-up in the
West there is no absolute concentration of political and economic

power to make it impossible to relieve the burden.
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2.1 2 Socialist Model

In the socialist sccieties yet aspiring to reach the material
standards achieved in the West, the motivational pattern is in one
sense simpler. The state controls all the sources of producticn
and the party controls the states bureaucracy. The economy is
basically centrally planned and controlled. Workers at all levels
are wage earners. The workers in relatively recent times have been
encouraged to produce more, by more or less the same incentives as
an industrialist uses within the capitalist world to increase the
production in his factory, such as bonuses for reaching the
prescribed targets, enhanced wages for efficiency etc. Yet over a
period of time excessive dependence on central planning agencies
has had its effect in curbing productivity and inventiveness.
Recently attempts have been made to add elements of competition and
necesgary decentralisation to make competition real and meaningful,
yet the dominant motivational factor remains the element of terror
that the state possesses as its monopoly and by and large utilises
to achieve its economic objectives. The state takes by force what
it wants, and dictates what it wants to be done, with the real
threat that disobedience many involve extremely harsh sanctions.
The annihilation of sections of a population can come about if the
stages expectation are not fulfilled.

Failure in the West normally means bankruptcy, poverty and
languishing in the back waters of the economic world. It might as
well mean imprisonment and total deprivation. The administrative

machinery perforce becomes more and more centralised and wasteful.
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Wastefulness is inevitable because to avoid waste the status quo in
economic arrangements needs to be criticised and changed: In a
socic-economic set-up where politics dominate economic principles,
bureaucrats cften refuse to protest against measures which might
prove economically disastrous because of fear of reprisals by the
more powerful political elites. so far as the capitalist and the
socialist world are concerned their world-view is essentially
materialistic and earth-bound.

From tne above analysis it is that the charting of our future
will demand consideration not merely of the economic and political
factors, but also spiritual and moral factors without which
politics becomes a game of oppression and economics a hunt by
exploiters. Socio-economic injustices are the first object of
attach under an Islamic commitment, The very first object of the
prophet’s (PBUH) denunciation at the beginning of his mission were
the exploiting and cruel rich of Mecca. Early chapters of the Holy
Qur’an, for example, “Al-Mudaththir", ™Al-Humaza", "Al-Ma’ocn",
"Al-Layl", and "Al-Balad" bear witness to this fact. The extreme
hatred of the rich Meccans for the holy prophet is in turn
explicable only on the basis that he sought to alter completely the
socio-economic priorities. It is common knowledyge that the good
morality that he (PBUH) taught was not entirely new and had some
universal aspects. The Arab appreciated, truthfulness, generosity
and patience in the face of danger as much as did a Muslim. We
know the Meccan community also held the prophet (PBUH) to be

truthful, faithful and dependable person. What hurt then most was
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the new teaching which claimed that in the new social order status
would not be dependent on accidents of birth, colour, family ties,
national origin, wealth or sex. All the old status symbols were to
be dethroned, and the only acceptable status symbol would be an
individual’s efforts to fulfil his covenant with Allah, to
establish justice by deing justice, and by standing up to see that
justice is done in terms of the divinely revealed guidance; not
cnly that but to do more beyond the demand of justice by practicing
beneficence.

2:1:3 The Islamic Framework

The fundamental doctrine of Islamic economic system is derived
from four sources, the Quran, the Sunnah, the Ijmah and the Qiyas.
No one would attempt to make any useful contribution regarding any
subject in Islam without vreferring to the Holy Quran, the
constitution of Muslims.

The Holy Quran is the revealed Book to humanity through the
holy prophet Muhammad (SAW) and has been preserved in original.
This is the word of Allah (SWT). The Quran is a vast treasure of
literature from the Creator Allah. His commandments therein are
final, inviolable, eternal and inalterable for all times to come
and for all people to live. If the Holy Quran is carefully
studied, one finds, Allah’s prcochibition of usury (Riba) which is
the foundation upon which the western economic system is built in
the Holy Quran Allah Says: "...But Allah Has permitted trade and
forbidden Riba (usury)..." (Q.2:275). After denouncing usury in

the above quoted verse, Allah went ahead and express how previous
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the offence is and how He deprives usury of all blessing. The
verses that follow express how a creditor/debtor relation should be
and how tolerant Allah encourages a creditor to his debtor. Then
comes the longest verse in the Holy Quran (Q.2:282), which
specifies the procedure of a deal how the agreement should be, how
witnesses should be found to witness it and other conditicnalities,
these continue in verse 283, We were once again reminded from
verse 284 that everything belongs to Allah (SWT). He knows what is
hidden and what is open. The Surah goes on to conclude that Allah
does not place a burden on any soul greater than it can bear.

The Sunnah is the second source of the Shariah. The Sunnah
means the practices, the sayings and the implicit approvals of the
holy prophet Muhammad (SAW) as the cfficial interpreter of the
Quran. He was the first person to receive it and was divinely
guided to understand it. He explained the Quran by his words and
actions. His words and deeds have been preserved authentically
through oral and written traditions in various books. These books
are known as bcoks of ahadith. The ahadith attributed to the
prophet (SAW) are accepted as authentic after due scrutiny of both
the text and the chain of transmission. The third source of the
shariah is the Ijma. It is a consensus of opinion of the Muslim
jurists on a given problem. The Ijma of the jurists (fugaha)
becomes part of the law. The Qiyas provides the fcurth source of
the Islamic Law. An issue which cannot be analysed by an explicit
decree in the guran, hadith or it is not found in the Ijma may be

decided by a doctor of law gualified for Ijtihad (Mujtahid) on the
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Qiyas of an existing decree similar teo it. Ijtihad may be done on
all investment problems which emerge and have no solution in the
former three sources. But it has to be done within the framework
of the shariah and by the competent persons only. Each problem is
examined in the light of the shariah and it becomes possible té
reconcile divergent views. Thus the area of disagreement has been
harrowed down by reliance on one agreed source - the shariah.
2132 Principlee of Is ic Economics

2.1.3.1,1 Correct Weights and Measures

Islam emphasises the importance of proper and standard weights
and measures in business between sellers and buyers. There are
stern injunctions both in the Quran and the a hadith with regards
to giving full weight and measure. Thus the guran (83:1 - 6) says:

"Woe unto those who give short measure: those who, when
they are to receive their due from (other} people, demand
that it be given in full, but when they have to measure
or weigh whatever they owe to others, give less than what
is due! Do they not know that they bound to be raised
from the dead, (and called to account) on an awesome Day,
the Day when all men shall stand before the Sustainer of
all the worlds?"

This passage refer not only to commercial dealings but also
touches upon every aspect of social relations, applying to every
individual's rights and obligations. 1In the hadith, it is narrated
by Al-Migdam bin Ma‘’diyakrib, that the messenger of Allah (SAW) has

said: "measure your foodstuff and you will be blessed." (Bukhari

v.3, p.192).
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2.1.3.1.2 Goodwill

Islam has laid emphasis not only on giving full weight and
measure but also on creating goodwill in business transactions
since it is considered to be the very foundation of present day
business. Goodwill can be attained by abstaining from the use of
vulgar remarks and falsehood. Jabir bin Abdullah reported Allah’'s
messenger (SAW) said: "May Allah’s wercy be on him who is lenient
in his buying, selling and in demanding back his money". (Bukhari,
v.3, p-164)-

Goodwill between market participants can also be attained by
ensuring that the terms of all credit transactions are premptly and
carefully reduced to writing. The holy Quran has enjoined that
debt contracts for a stated term should be reduced tc writing. A
scribe is required to write it down equitably for the parties. The
one who contracts the debt (i.e. the debtor) dictate the extent of
debt, However if the debtor is of low understanding or weak or is
not able to dictate himself for any reason, then the guardian of
his interest will dictate on his behalf. Two Muslims male are
required to bear witness to all such documents. However, if two
men are not available, then one man and two women are needed to
bear witness so that as the Quran explains, if one of them makes
mistake, the other may remind her. In this Quranic verse,
believers are directed not to neglect to reduce to writing any
transaction for a specified term, whether it be big or small. A
part from complying with divine injunctions, documentation of

credit transactions in the way needed by Islam will facilitate the
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establishment of evidence and will lessen doubts and suspicions.
The scholars explained that this Quranic injunction affects all
sorts of credit engagements even if it is among friends or
relatives.

It is imperative that equal opportunity be given to all
people, so0 that they might earn the necessaries of life.
Individuals may reap diverse materials rewards by utilising their
talents and capacities. Inequality in ownerships through personal
effort, inheritance, and cther Islamically approved means is
possible. Since private ownership is temporary and real owner of
everything is Allah, however, people must use their acquired
resources by adhering to the rules laid down by Allah, as revealed
in the holy Quran and observed in the sunnah of the prophet
Muhammad (SAW). In cther words, Islam makes wealth a trust from
Allah which must be used properly so as to earn his rahma. It is
absolutely necessary that Allah’s given resources be used to fulfil
the essential needs of all human beings and provide them with
decent living conditions. Islam does not ever emphasise material
incentives, because physical rewards are seen as a means rather
than an end in themselves. Muslims entrusted with material
resources have a duty to Allah to see that they are not abused.

Islam emphasises moderation in personal consumption. It is
obligatory for one to save for personal future needs and the
security of ones posterity. Wealth in the form of accumulated
savings may be used to meat religicus cbligations such as payments

of Zakat, a religious levy resulting in a transfer of resources
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from haves to haves not. The remaining wealth may be invested in
perscnal business activities or by means of a partnership.

Thus, Islam coordinates in a most balanced way the economic
and spiritual aspects of man, for a defect in one leads to a defect
in the other. It is as a result of this, we find men who, while
engaged in the economic pursuits of life, are not unmindful of the
existence of Allah in their day to day affairs. Allah praises
these men in the Holy Quran: "Men who neither merchandise nor sale
can divert from practicing regular charity". { ) The messenger
is advised to maintain this true harmony in life in these words:
"And contain thyself in patience by the side of all who at morn and
at evening invoke their sustainers, seeking His countenance, and
let not thine eyes pass beyond them in quest of the beauties of
this world’s life; and no heed to any whose heart We have rendered
heedless of all remembrance of Us because he had always followed
(only) his own desires, abandoning all that is gocd and true". (Q.
18:28) .

‘Poverty takes man toc the boundary line of disbelief’ as the
prophet (SAW) said. Thus Islam teaches man to take proper care of
his material life in order to improve his spiritual life. This
moral conception of 1life has given a workable means between
diametrically opposed views of life. It declares that everything
of this world is for the use of man, on one hand, and on the other,
the responsibilities of man are; emphasised; just as he is
responsible for himself, so is he responsible for his family and

for hie relation and then for his nation and all humanity. Islam
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has given solution practically to the most complex and difficult
problem by diverting the selfishness of man into unselfish
channels, and by harmonising the material with the spiritual
aspects of life. Man is enabled to profit from the material and
spiritual aspects of life in order to establish an economic system
on the basis of justice and equity. This objective is achieved
through moral education and training that the individual, instead
of indulging in rivalry and greed, becomes a cooperative and useful
member of society.

It is clear from the above analysis that business in Islam
differ fundamentally from business in the modern conception; while
the former is linked up with the moral and ethical values of life,
the latter is pot revealed through prophet Muhammad (SAW). The
Quran lays down a few basic principles which govern general
econcmic behaviour and invelve the ethnics of business too. But
the Hadith literature refers pointedly to a number of specific
practices which fall below the standard of Justice and fair
dealing.

The Hadith literature, as expected, subijects business to moral
principles: “An honest and righteous Muslim business man will fall
in with the martyrs on the day of Judgement’ (Ibn Majah); *Allah
shows mercy toc a man who is kindly when he sells, when he buys, and
when he makes a claim’ (Ibn Majah), ‘If the seller and the buyer
both tell the truth and negotiate frankly, both will be blessed; if
they conceal from and mislead each other, blessing (baraka) will be

withdrawn’ (Bukhari), Allah blesses the person who is lenient in
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sale, in purchase and in making a claim’ (Bukhari). These are some
such a hadith which seek to inculcate in the people the true spirit
which should inspire a muslim in his business dealings.

While the Quran prohibits eating one another’s property by
unlawful means (batil), the hadith point out what in practice these
unlawful means are. The hadith further requlate business practices
in such a way that the legitimate interests of both the distributor
and consumer are protected. If any of the practices involves
uncertainly or loss to either in business it is treated as unjust.
Similarly those transactions which benefit a few individuals at the
expense of the common good or which lead to exploitation of either
party are forbidden.

The basic guidelines which Islam has however prescribed
concerning business are a high standard of straight forwardness,
reliability and honesty. Many of the present-day market
imperfections would have been eliminated if these principles had
been adopted by the business communities. The following three
moral principles are more specifically enforced by Islam for
realisation of maximum benefits in all kinds of business
relationships:

2.1.3.1.3 False Oaths

Because of the indifference of the pecple towards the moral
and spiritual values of life, now a days businessmen resort to
untrue a vowel in trying to convince prospective buyers. Islam has
condemned all business transactions where business men resort to

false oaths. Abu Hurairah said: I heard the messenger of Allah
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{8AW) saying, "Swearing (by the seller) makes the commodities sell,
but that deprives Allah‘s blessing (therein)." (Bukhari, wv.3
p.170). This hadith explains that unlawful earnings are devoid of
Allah’s blessing. In another hadith narrated by Abdullahi bin Auf,
a man displayed some items for sale in the market and swore by
Allah that he had been offered so much for that, that which infact
was not coffered. In that occasion, Allah revealed the following
verse of the holy Quran:
"Behold, those who barter away their bond with
Allah and their own pledges for a trifling gain-
they shall not partake in the blessings of the life
to come...." (Quran 3:77).

Again, it is related on the authority of Abu Dharr (RA)
narrated that the prophet of Allah (SAW) said: "Allah will neither
speak to, nor look at, nor absolve from the impurity of their sins
three (types of) persons; they shall suffer a great chastisement"
Abu Dharr (there upon) suddenly said: "Ruined and lost are they
(indeed)! Who are those persons, O propﬁet of Allah?" The prophet
replied, "one who displays his affluence by letting his trousers
fall below his ankles, who is ever conscious of his obligations
done to others, and one who sells out his goods by means of false
oaths." (Muslim).

2.2 Investible Areas

In the capitalist economics, the aim of investment is to
maximise profits regardless of the overall social consequences of
such oppressive and retrogressive profiteering. An entrepreneur is

therefore free tc make investment in anything to achieve this aim.
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Investment in Islam, like in ccnsumption, is also guided by
the principle of righteousness i.e. halal-haram principle. Only
those items which are halal resources can be invested in. Once
halal is determined, the economic issue of what is desirable and
less costly to produce are taken in the usual way of cost-benefit
analysis. Islam solves the problem of striving for profit
maximisation by setting the goal of maximisation of falah for the
investors. An investor in the Islamic system, therefore, links up
his investment process not only with what he has to obtain from the
consumers in terms of profit but also what he has to obtain from
Allah in terms of reward in this world and in the hereafter. The
investment function of a Muslim therefore extends beyond the
confines of the market. A line cf business which cfigrs nighsr
worldly reward may not be as attractive to the Muslim entrepreneur
as the one which through cffering less material benefit offers
better rewards in the hereafter which is better and over lasting.

Because of this drive to acquire falah in their enterprises,
Muslim entrepreneurs invest thelr resources in those ventures which
Islam prefers, namely, those that give maximum benefit to the
society. Maximisation of output (not the maximisation of profit)
therefore is the goal of the Muslim entrepreneur in compliance with
the emphasis in the Holy Quran to strive for the maximum benefit of
society. He is obliged to invest in order to contribute his own
quota to the self-sufficiency of the Muslim Ummah. A firm in an
Islamic economy will achieve the required optimum at a level

different from that obtained under the conventional systems of
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profit maximisation. The driving force is to invest and produce
socially desirable items at reasonable prices and at the same time
allowing reasonable profit for the entrepreneur.

The Muslim scholars have prescribed a three-level hierarchy in
the field of investment: Necessities, Conveniences and
Refinements. Necessities comprise all activities and things that
are essential to the preservation of the five foundations of good
individual and social life according to Islam: Religion, Love,
Mind, off-spring and Wealth. Conveniences comprise of all
activities and things that are needed to relieve or remove
impediments and difficulties in life. Refinements consists of
activities and things that complement, brighten and adorn life. 1In
the hierarchy of desirable things, necessities cccupy the highest
position followed by conveniences and then Refinements. The simple
rule of precedence is that the actions or things related to a
lower-level category (e.g. refinements) are disregarded if they
conflict with the objectives of a higher-level category. To sum,
therefore, investment in the Islamic system is tailored towards a
socially harmonious balance of justice and fair play between the
investors and the consumers.

Islamic system will not condone misallocation ef resources to
areas that are not socially desirable even if they are permissible.
The guiding principle is social benefit not private benefit alone.
Islamic state may therefore, seek ways and means either through the
market or if necessary by force to make people invest in socially

desirable ventures.
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The Shariah has laid down the following rules regarding the
validity of any investment:

1 Investment must not be made in items prohibited for use by the
Shariah. The Creator Allah Has cocmmanded the Muslims not to
ugse as food dead meat, blood and alsc flesh of swine and many
other prohibitations (Refer to Quran 5:3). In a traditicn,
narrated by Jabir, the holy Prcphet (SAW) made the sale of
pigs illegal (Bukhari, v.3, p.168). In another tradition,
narrated by Aisha, the holy prophet {SAW) recited the last
verse of Surat al-Bagarah when they were revealed in the
mosque and proclaimed the trade of alcohol as illegal
(Bukhari, v.3; p.168).

2. The commodity must be legally possessed by the seller and it
must be available for transfer to the buyer after agreement is
reached. In a hadith reported by Ibn Abbas (Bukhari, v.3,
p.195), the Prcophet (SAW) forbade the selling of foodstuff
before receiving it. According to the narrator, Ibn Abbas,
all types of selling should be done similarly.

3. For the avoidance of any doubt and ambiguity, price must be
established for the commedity and the buyer must know it.

4, To remove any element of Riba (usury) from the business, the
medium of exchange in the whole transaction must be goods for
money. It is not allowed in Islam to exchange money for money
or goods with similar goods because this would lead to Riba
where the rates of exchange are unequal. In a tradition

reported by Abu Sa‘’id al-Khudri (Bukhari, v.3, p.242), the
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5.

Messenger of Allah (SAW) said, "Do not sell gold for gold
unless equivalent in weight, and do not sell less amount for
greater amount or vice versa and do not sell gold or silver
that is present." In another hadith from the same reporter
{see Bukhari, v.3, p.291): Once Bilal brought Barni (a kind of
dates) to the prophet (SAW) and the prophet asked him, "I had
some inferior type of dates and exchanged two sa’i’'s of its
for one sa’'i of Barni dates in order to give it to the prophet
to eat." There upon the prophet (SAW) said, "Beware ! This
is definely Riba! This is definely Riba! Do not do so, but
if you want to buy (a supericr kind of dates), sell the
inferior dates for money and then buy the superior kind with
that money."

Before any agreement is reached regarding business
transactions, any defect in the commodity must be made known
otherwise its sale will be considered null and void

Muslims must give pricrity te invest in those things which are

beneficial and help to improve the quality of life. Goods for mere

display or for stimulating artificially created wants should not be

encouraged into the society and should have very low social

priority. Production too must be by means which are approved and

under no circumstances should be by means which are disapproved,

because even if there is the appearance of an immediate gain, as in

usury, there is really a loss which is not immediately apparent.
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2. 9.4 The Concept of Probability or Risk (Garar)

The Arabic word garar means risk, hazard, danger, peril etc.
In business terms it means to under take anything blindly without
sufficient knowledge; or to risk oneself in a venture not knowing
exactly what will be the outcome, or to rush head long intec a peril
without regard to the consequences. In all these circumstances,
the element of risk is present. According to Ibn Taymiyya, garar
is involved when one does not know what is in store for one at the
end of a business venture or bargain. Every contract of an open-
ended nature contains some element of garar. The concept cf garar
may be divided into two groups:

1. In the first group the element of risk involving doubt,
probability and uncertainty is dominant.

2. wWhile in the second group the element of doubt due to the
deceit or fraud on the part of one of the parties is
paramount .

The Holy Qur‘an has explicitly forbidden all business
transactions including injustice in any form to any of the parties;
it may be in the form of deceit or fraud, or undue advantage or
peril leading to uncertainty in the business or any dealing.

(Q.6:151-152) .

| Garar owing to doubt and probability
a) Sale of fish in water: The sale of fish which is not yet

caught is null and void as it is not in the state of property.

In the same manner also, the sale of a fish which the investor
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may have caught and afterwards thrown into a large pond from
which it cannot be taken without difficulty is null and void,
because there the delivery is impracticable.

b) Sale of a bird in the air: The sale of a bird in the air, cor
of one which after having been caught is again set a liberty,
is null, because in the one case it is not property, and in
the other the delivery is rendered impracticable.

c) Sale of transactions and others of the same kind which contain
an element of garar are forbidden by the holy prophet (SAW).
in this type of transaction there is not guarantee that the
seller can deliver the goods for which he receives payments,
for the goods are neither in his possession nor has he
complete contrel over this delivery. The bargain should be
struck what is at present in the possession of the seller.
What lies uncertain in the air, water, or in the womb of the
future or what stands outside the possession of the buyer
cannot be a commodity in a valid transaction in Islamic law.
According to Imam Ibn Taymiyyah, garar is present in all those

business dealings in which one party does not know what is in store

for him at the end of a bargain. In other words, every contract of
an open ended nature centains some element of garar. Therefore one
should try to avoid garar in all forms, in the price, guantity, or
quality of the thing as well as in the time of delivery in business
contracts where an exchange of goods, money or some other
consideration is involved. Everything must be clearly stated in

the terms and conditions of the contract and no doubt or vagueness
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be left with regard to the price, quantity or quality of the gccds

or any other consider under the contract. If any doubt or

vagueness is found regarding any of these matters in the contracts,
it will become void because of the presence of an element garar of
garar.

Muslim Jjurists agreed that the presence of garar in any
business contract makes it invalid but they disagreed on the
matters relating to certain details of the specification of
guantity or quality in goods that may lead to garar.

ii. u Fraud and i

a) Sale of milk in the udder: The sale of milk in the udder is
null, because there is the possibility of fraud. The udder,
may be wvoid of milk, and full of wind or there might be
implicated in the sale something not properly the subject of
it. Because of this the holy messenger prohibited it.

b) Najsh is forbidden: Allah’s messenger prohibited all bargains
which contained an element of fraud and deceit or were
transacted to defraud other people. One such sale contract
was called Najsh. It was a kind of fraud in which cne would
offer a high price for some thing without having the intention
to buy but merely to cheat somebody else who really wanted to
buy. Such a person would apparently agree with the seller to
buy the thing at a high price in the presence of the actual
buyer in order to cheat him. The seller would falsely tell
the buyer that he had previously bought the goods at a certain

price which was in reality higher than the actual price.
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2.2.2 Business and Devotional Practices

Unlike in the contemporary investment concepts which are

divorced of any religious taught, in Islam all business
transactions, whether in the form cf buying or selling, must not
distract one from performing obligatory religious rites especially
the five daily prayers which should preferably be offered
conagregational in the mosque. It is reported from Abu Huraira (RA)
that the prophet (SAW) said: "Prayer performed in congregation is
twenty five times more superior (in reward) to the prayer offered
alone in ones housge or in a business centre, because 1if one
performs ablution and does it perfectly, and then proceeds to the
mosque with the sole intention of praying, Allah upgrades him a
degree in reward and crosses out {(forgive) cne sin until he enters
the mosque." Business must also not deter one from Zikr (i.e.
remembrance of Allah), for example recitation of the Holy Qur’an,
providing Islamic training to his family and participating in
formal and informal Islamic training programmes. Allah indicated
in the Holy Qur‘an (24:37), those people whom neither merchandise
nor striving after worldly gain can divert from the Zikr of Allah
and from establishing regular salat and paying zakat,; then only
fear is for the day when the hearts will be transformed and the
eyes will become immobilised.

It is obvious from the above verse that prosperity is not to
be measured by wealth or worldly gains. As such, one should not be
distracted by the craze for worldly possessions. Allah bestows His

magnanimity with a reason and only on deserving ones. These are
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those who does not fellow their lustful desires and are not lost in
material pursuits. They are always conscious and mindful of Allah
inspite of their worldly engagement.

2.2.3 Defective and Forbidden Commodities

In a hadith narrated by Hakim Ibn Hazam, the prophet (SAW)
said, "The buyer and the seller have option tc keep or return gocds
so long as they have not separated; and if they both speak the
truth and describe the defects and qualities (of the goods), their
transactions shall be blessed, and if they conceal and tell lies
the blessing of their transaction shall be obliterated (Bukhari).
In another hadith, narrated by Ugba bin Amir (Bukbhari, v.3 p.166).
It is illegal for one to sell a thing if he knows that it has a
defect, unless he informs the buyer of the defect. Before any
business transaction is concluded, it is necessary for the investor
to fully know the quality, measure or weight of what he is
investing in. That is, it is unlawful for one to invest in
ambiguous commocdities or to engage in credit sale for ambiguous
period. For example, it is not permissible for one to buy or sell
products such as clothes or fruits or animals in the dark which
makes it difficult for careful examination of the items.

Islam allows investment in lawful commodities provided that
they are legally owned by the seller and the buyer is given every
information pertaining te their characteristics. In this regard
Islam allows investment in crops even before they are harvested.
However, where the investment in unharvested crops has been

concluded and afterwards they become affected by natural disaster,
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the loss will be borne by the investor if the portion destroyed is
not more than one third. If it is more than one third, the seller
will bear part of the loss con the basis of mutual agreement between
him and the investor.

Islam prohibits all types of business transactions which are
harmful and are likely tc create and increase inequalities of
wealth in the Ummah. The most important form of this speculation,
hoarding, monopoly in goods cr services which are beneficial te the
pecple profiteering.

2,2.4 Speculation:

Islam has condemned speculative business. That is the idea of
investing in something cheap at one time and selling the same thing
dear at another time. When the future price is expected to be
higher than the present price, speculative investors purchase now
with a view to selling at a high price in future. Similarly, if
the price in future is expected to be low then the present
speculators will not invest and sell now in order to avoid selling
at a lower price in future speculation leads to hoarding.

Islam prohibits all forms of hecarding and black-marketing.
During the time of Holy prophet (SAW) the traders or their agents
ugsed to meet the caravans outside the city of Madina and purchase
all the stocks cf corn. Thus, by monopolising all the stocks of
corn, they charged prices arbitrarily as they liked and thereby
caused great inconvenience and hardship to the people.

According to Abu Hurairah, in a hadith, the prophet Muhammad

(sAW) forbade the people to meet the caravan (outside the city)
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which brought corn." (Bukhari). Abdullahi Ibn Umar, also reported
that "the Holy prophet told the sahaba not to go forward (ocutside
the city) to purchase goods until they are brought inte the
market." (Bukhari). The holy is reported to have said, "The
hoarder is a very bad person for he is grieved at fall in prices
and is happy at rise in prices (Baihaqi, Razeen). Thus, the Holy
prophet explicitly prohibited the hoarding as well as blacking-
marketing of foodstuff or essential goods or services.

The second Caliph Umar (RA) forbade hoarding during his time
in the following words: "No one should hoard in our market. Those
who have capital more than their needs should not invest in corn
{or other things) that come into our country for hocarding purposes.
And anyone who with great hardships brings corn (or other things)
in winter or summer into our country,; is a guest of Umar (that is
the state) and may sell or keep it as Allah wishes." (Muwatta, Imam
Malik, op. cit., p.563-564). The third Caliph, Othman (RA) alsc
prohibited hoarding during his time. Most of the jurists have
prohibited hoarding in corn, wheat and other foodstuff only but
Imam Abu Yusuf includes all those things hoarding cof which is
harmful to society, like money which could have bring gainfully
invested for the benefit of both individual and Ummah.

225 Forward Transactions

Unlike in the capitalist system, Islam does not give any
encouragement to forward transactions. It regards all such
businesses as harmful and dangerous to society. Therefore, Muslims

are warned against indulging in forward transactions. Abdullahi
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Ibn Umar reported that the prophet (SAW) said: "Whcever invests in
cereals he shall not sell them until he cbtains their possession."
(Bukhari). Again, it is related from Hakim b. Hizam that the holy
prophet (SAW) said: "Bargain not about that which is not with you."
This means that the practice of investing in some companies like
cement factories, flour mills etc for the purpese cof selling out
the allocation papers is prohibited in Islam.

2.2.6 Securities M ets

It should be pointed cut that it would be naive toc declare the
entire operation of the secular securities market as wholly un-
Islamic. It is true that a substantial part of the operations of
the western securities market may not be lawful according to the
shariah, but it is relevant to our understanding of the functioning
of the Islamic financial market.

The shariah permits investment in only those shares, bonds and
investment certificates which entitle the holder to the profits of
the company in proportion to the number of shares held, because
Islam believes in risk taking in investment. This shariah position
immediately makes other forms of investment, bkoth short-term and
long-term, in securities markets unlawful. The investment in this
class include preference shares and Debentures.
2.2.6.1 Preference Shares

Preference shares carry a fixed rate of dividend before any
dividend is allotted to ordinary shares. The degree of risk the
investor is prepared to bear is what determine the choice of

investing in preference shares or ordinary shares. A greater
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prospect of high dividend is with the ordinary shares. A greater
prospect of high dividend is with the ordinary shares to compensate
for the higher risk. Both of these shares carry with them the
right to attend and vote at the sharehclders’ meetings and thus, to
exercise some influence over company policy. While investment in
ordinary shares to be lawful, investment in preference shares is
not, because of its association to a pre-determined fixed rate of
interest. However, this does not prevent the possibility of
introducing some principles of Islamic economics into it, for
instance, the concepts of the preference dividend with a higher
predetermined ratio of profit which is within the framework of the
sharia.

2.2.6.2 Debentures

Investment in debentures is clearly not permissible in the
shariah because i1t is a special type of loan with a fixed rate of
interegt., This interest must be paid. Whether there ére profites or
nokt. A particular asset of the company is often assigned as a
guarantee for debentures.

2.3 FORMS OF BUSINESS OWNERSHIP

The fundamental principles of Islamic business are Khilafa and
Shura. The first is gaying that Muslims are personally responsible
for what is done with the resources entrusted to them; the second
requires them to 1listen to the advice and grievances of those
affected by what ig done in thelr name. Unless the Muslims are
physically or mentally unable, they must take a personal interest

in the management of sach of the organisations in which their funds

42



are invested. Islam provides guidance te its adherents in all
phases and activities of life, in matters, material as well as
spiritual. Its basic teaching with regard to investment is
mentioned in several passages of the Quran. Far from despising
material well-being, it recognises that "And do not entrust to
those who are weak of judgement the possessions which Allah Has
placed in your charge for (their} support;..." (Q.4:5); and it
orders: "...nor for get thy portioh in this world..." (Q28:77).
However, it lays emphasis on the dual composition of man, by
reminding that "...there are men who say: "our Lord! Give us (they
bounties) in this world!" but they will have no portion in the
Hereafter. And there are men who say: "our Lord! Give us gocd in
this world and good in the Hereafter, and defend us from the
torment of the Fire." (Q2:200-201). 1In cother verses we find it
stated plainly and definitely that, all that is found on the earth,
in the seas and even the heavens has been created by Allah for the
benefit of man; or that all that is on earth, in the heavens, the
ocean, the stars and others have been made subservient to man by
Allah. It remains for man to know and to profit by the Creation of
Allah, and profit in a rational way, paying due regard to the
future. wWith these comments, however, the various forms of
business ownerships in Islam are given below:
2.3.1  Sole Proprietorship

This is a one man business and essential the entrepreneur
depends on his own finance and management. The success or failure

of the organisation solely rests on him. His financial resources
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may be supplemented by suppliers’ credits which plays a vital role
in any Muslim scociety.

Trade credits are made available by most suppliers to all
retailers who qualify. The suppliers interest is served by the
increased sales. Most fugaha (jurists) are of the opinien that
difference between cash and credit prices is allowed in Islam.
This differentiation is, however, strongly cpposed by some jurists
that such a difference could lead to a built-in element of interest
and become a hidden door to interest-based financing. It should
not be difficult to have profit-sharing according to an agreed
formula on the goods sold and the retail price. The fact that
interest-based loan financing is not available in an Islamic
setting need not constrain an enterprising businessman in his
ambitions by his own finance. He can still expand his business by
securing lecans on a profit and loss basis. This should actually be
better for him as well as the financier in terms of justice; the
financier does not expect to receive a predetermined rate of return
irrespective cf the outcome of the business and does not get a low
return even when the business is paying high dividends. Financier
or entrepreneur suffers from injustice because the outcome of
business is not certain., Islam wishes tco eliminate injustice.

The sole proprietor form of business organisation needs to be
encouraged as it will help achieve the goals of Islam. It provides
self-employment and enables entrepreneur to stay in his own town or
village, thus help to reduce concentration of population in a few

large urban centres. It is conducive to increased efficiency
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because of the personal stake and interest of the proprietor in his
own business. It also encourages competition; but to aveid the
adverse effects of this on society, competition can be made to take
a healthy form through the organisation of entrepreneurs in
specific areas or businesses into cooperatives to help each_other
and sclve their mutual problems in the spirit of Islam.

2.3.2 Partnersghip:

Partnership in Islam may take one of the following forms:
2.3.2.1 Mudaraba : Mudaraba is derived from the arabic word
daraba, 1.e. travelling {(striving through the land). The Mudarib

travels in order to earn some profit. Allah (SWT} says in the Holy

Quran "...others travelling through the land, seeking of Allah’'s
bounty.." (73:20). Mudarabs is a partnership between the financier
and the worker. The firzt provides the money and the second

provides ability and technical know how for the purpose of trading
or investing in legitimate business. The Mudarib is entitle to
profit according to an agreed share for the efforts he exerts in
investing the money of his partner. It is an ancient form of
arrangement which as known before Islam and was endorsed by the
shariah.

Mudaraba partnership is the basis upon which the most
important Islamic investments depend to utilise money without
getting involved in usury. The nature of itg principles and
regulations help to foster mutual understanding and cooperation
among capital owners and entrepreneurs through encouraging

legitimate investments.
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It is character.sed by the fact that all the capital comes
from one party called Rabb-ul-mal (capital owner) and the labour,
technical know how, expertise or management comes from the other
party called mudarib (investor or agent). It is important to note
that all financial less is berne by the Rabb-ul-mal alone, unless
it is proved that it was resulted due to negligence or wilful act
of the mudarib. In a way, it is the possibility of loss,; the
raticnale that Rabb-ul-mal is exposing his capital to business risk
that makes him eligible for a share in profit. There are good
avenues for investing mconey on this count in some areas helping
qualified and experienced doctors and engineers in establishing
their clinics and workshops.

Mudaraba has been legitimised in the Holy Quran, Sunnah and
Ijma’a (consensus. The Creator Allah says "And when the prayer is
finished, disperse freely on earth and seek of the bounty of
Allah..." (62:10). In other words, Muslims are commanded to
equally devote themselves to worldly pursuits and earn money
through halal means.

As regards the Sunnah, the prophet Muhammad (SAW) went to
Syria trading with the meoney of Khadija Bint Khuwaylid (RA) as a
Mudarib before the revelation and his marriage to her. Pecple were
concluding Mudaraba contracts befcore the message was revealed to
the prophet (SAW). He did not disapprove it nor did he ask them to
stop Mudaraba dealings, which means that it is a lawful act in the

Sunnah.
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Imaw Shafi'i is quoted to have said that Umar Ibn al-Khattab
(RA) gave an orphan’s money to a man to have it invested through
Mudaraba (al-Bayhagi and Ibn Abi Sheebah). Othman Ibn Affan, Ali
Abdallah Ibn Mas‘ud, Abdullah Ibn Umar and Ummul Mu’‘mineen Aisha
(RAH) allowed orphans’ money to be invested through Mudaraba.

In the Ijma’a, the prophets companions (RAH}] agreed that
Mudaraba is legitimate. The whole Muslim community practiced it
throughout the ages and no one ever contested its legitimacy.

Mudaraba is wmade Islamically legal for obvious reasons. The
Holy Quran says: "...so that it may not be {a benefit) going round
and round among such of you as may (already) be rich..." (59:7}).
If a man who has money which he would like to invest, but lacks the
required experience, and there 1ig another pergson who has the
investment experience, and there is another person who has the
investment experience needed but lacks the capital required, then,
through Mudaraba both can find an oppeortunity to make a successful
businegss. The financier is given the change to increase his money
and make uge of the technical potentials of the active partner. As
a result, more opportunity of work will be available, which will
help improve the.size of paticonal product and income. Ibn Hazam
says: "Mudaraba was known in Jahiliyyah times. Quraysh was a tribe
f traders and depended sole on commerce for its living. As there
were men, too old to trxavel, women, children and orphans, incapable
of coperating their money, Mudaraba was as an ideal solution through

which gain c¢ould be made.”
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For any Mudaraba contract, an offer and acceptance must take
place between the capital owner and the entrepreneur indicating the
intention of both to conclude the Mudaraba contract. Each of the
contracting party must be acquainted with what the other party has
said or done. The parties of the Mudaraba, Rabb-ul-mal and
Mudarib, should be legally competent and qualified to enter into
contract. The capital provider authorities the Mudarib to operate
his money on Mudaraba basis, while the Mudarib is the agent
incharge of the management. An unqualified or legally incompetent
person, for example, the insane cor child, cannot be capital
provider or Mudarib since he is devoid of legal power over himself
and his property.

Muslim jurists have agreed that capital must be fully known
for making a Mudaraba contract. The type of currency as well as
the amount offered as the capital for Mudaraba should also be
known. It is not encugh for the Rabb-ul-mal to say: "I give you
some part of my wealth" without specifyiﬁg the amount. The fugaha
unanimously agreed this is invalid. They also agreed that Mudaraba
will have to be contracted with the circulated currency like dinar
and dirham in the past and now like Saudi Riyal, U.S. dollar,
Nigerian Naira etc. The capital must be handed over in the form of
real money and not virtual money like debt when concluding the
Mudaraba contract. According to some fugaha, Mudaraba with mcney
held in trust with another person is permissible. For the deposit
held in trust is capital owners property and he can invest it in

Mudaraba as ready money.
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Mudaraba necessitates that the Mudarib is free to act with the
given capital to make the desired profit. The capital should be
actually handed cver to the Mudarib and the provider should neither
make stipulations nor interfere with the actual running of the
Mudarib’s business. The Muslim jurists confirm that the way he
chooses. Having stipulations in the contract and restricting
Mudarib’s freedom of action will nullify the Mudaraba contract.
Mecst of the fugaha are also of the opinion that the Mudarib alone
is to do the Mudaraba work. Imam Ahmad Ibn Hambal and others have
a different view. They say that the Mudaraba contract will
continue to be valid even if the capital provider stipulates that
he is to work with the Mudarib.

The Muslim jurists agreed that the profit ratic of both the
Rabb-ul-mal and the Mudarib must be stated in Mudaraba contract, or
else it will be invalid. Each party’s share in the profit must
necessarily be specified. Otherwise ignorance nullifies the
contract altogether. It is similarly not permissible as a rule to
fix an amount of money for one of the contracting parties, as the
profit generated by the activity undertaken by the Mudarib may not
exceed that pre-specified amount Mudaraba, being a partnership,
profit as well as loss are to be shared by the two parties.

Some fugaha allow fixing a duraticn for Mudaraba contract
while others did not. The Hanafi school allow fixing a duration
for Mudaraba contract. Al-Kasani says "if money is taken for
Mudaraba for one year; we believe it is a permissible situation.”

Ibn Qudama also legitimises it when the capital provider tells the
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Mudarib "I give you this money to use in Mudaraba for one year. 1f
the year lapses, you should neither buy nor sell". Maliki and
Shafi’i schools on the other hand do not allow fixing duration for
Mudabara contract.

The Mudaraba contract express for one of the following

reasons:
1. If either of the contracting parties wants so;
2. Circumstantial reasons viz:
al Death of one of the contracting parties
k) Loss of legal competence of cne of the parties
<) Bankruptcy of either party
d) Lass of Mudarasa capital

The Muslim jurists agreed that the capital cwner is entitle to
abrogate the Mudaraba and recover his capital so long as the
Mudarib has not started any investment yet. This 1is controversial
in case investment has already started. Hanafi, Hambali and
Shafi’i schools say that even if the Mudarib has started the work,
the capital provider may abrogate the contract and recover his
capital. Maliki school advocates otherwise.
2.3.2.2 Murabaha

Murabaha, derived from the arabic¢e word "Ribh" wmeans profit or
gain. It is a sale in excess of the first price whereby the buyer
and seller agree upon an already defined profit. It is a trust
sale inveolving a sale transaction based on revealing the price of
the commodity as paid by the seller. Murabsha i1s concluded only

after adding a specified percentage or definite sum to the revealed



price.

The legitimacy of Murabaha has never been controversial due to
the fact that commodity price is pre-fixed just like in any other
traditional sale. The general rule is that money expended directly
on the gocds or on services indispensable to their sale (e.g.
brokerage fees) may be included. The personal expenses of the
merchant and other expenses not directly involved with the goods
are not to be figqured into the sale cost on which the Murabaha
transaction is based. The seller must avoid any misleading
statement and be scrupulous in how he arrives at the sum serving as
the basis of the Murabaha. If he includes various expenses in this
sum, he may not, directly or indirectly, lead the buyer to behave
that the Murabaha is based on the purchase price. Instead he
should use some expression indicating that this is what it cost and
not that this is what he paid for it.

Due care has to be taken in determining the mark-up or rate of
profit in transacting such sale. The jurists agreed that the
legitimacy of transacting a Murabaha sale on the basis of any sum
that is not misleading or fraudulent does not preclude the
possibility of fixing the sale price far higher than the criginal
cost. While due profit is lawful, profiteering is discouraged in
Islam. What is needed, then, is to define, as objectively as
possible, the limits of the participants freedom of action in such
transaction as purchase, sale, profit rate, credit etc. It is
important for the Rabb-ul-mal to demonstrate that in such

transaction there is risk involved, amount of time spent, in
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addition to providing finance for the proper execution cf this
investment plan, justifies the rate of profit.

The Muslim jurists explained conseguences in case the seller
does not tell the buyer the actual cost of the commodity. In such
an event, it is up to the buyer whether to accept correctiocn of the
contract or have it canceled altogether. This is called Murabaha
choice,

Murabaha gives an investor the opportunity to invest and
multiply his income instead of keeping ideal cash. It enables the
client to get the commodity through installments or other similar
arrangements. This process 1is necessarily initiated by the
consumer .

o Musharaka

It is a form of partnership where two persons contribute to
the regquired amount of capital according to a contract for jointly
carrying out a business and for sharing profit and loss specified
proportions. In case of an industrial concern, for instance, both
parties contribute to the financing of the operation including
capital assets, technical and managerial expertise workshop etc, in
varying degrees and agree to divide the prcfits realised based cn
the ratios agreed in advance in proportion to the amounts of
capital invested. According to Imam Ghazali "profit and loss will
be distributed in proportion to capital investments. If the
parties settle any other prepertion, it will not be valid and
agreement will be declared void. There is a difference of opinion

in case they agree upon a greater share for the party contributing
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the greater amount of business effort." (Al-Ghazali, vol.1l, p.187).
Loss is borne by both parties strictly in proportion to their
respective contributions also. The return of such operation is not
determined in advance but depends upon the final result.

Normally the co-partner looking after the management of
partnership gets an agreed percentage of the realised profit as his
remuneration to motivate him to work honestly and sincerely. He
should be asked to produced regular reports about the programme and
progress of all the investments. The profits and losses are mestly
calculated at the end of the financial year. If however, the
losses arises due tc the negligence or wilful act of the managing
partner, he stands to bear the whole loss.

Musharaka helps in effective utilisation of scarce resources
and it is use to finance priority and preferred sectors of an
economy . The management capacity and foresightedness of the
partners is the main road to success in a Musharaka agreement.

2.3.3 Islam and Joint Stock Company

One of the central issues here is whether a Joint Stock system
can operate under Islam, even in a modified form. The Quran
contains specific exhortations to seek greater prosperity, and
there seems nothing offensive in the general idea of coming
together to provide the capital resource for a very large
enterprise. But the idea or position of holding companies and
subsidiaries under Islam reguires some discussion. The assertion
that a ceorporation has an identity that is separable from its

members is not readily accepted by Muslims. Even in those
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circumstances where some limitation of liability might be
permissible. It is unthinkable that a group structure should be
used to justify the non-payment of debts, or any other evasion of
duty, by the human owners of a group which could otherwise make
them good.

If Islam strictly prohibits the operation of any style of
Joint Stock Company, this would seem to reduce the scope for
economic development in the Islamic state to what could be financed
and managed by a group of partners, perhaps with the aid of profit
sharing finance from an Islamic bank. The most capital intensive
activities could only be owned by the most prosperous citizens, or
by the state itself.

Another implication of a total prohibitation of the Joint
Stock system in Islam would be the inability for an investor to
withdraw his or her capital from an investment without a major
upheaval in the enterprise itself. In partnerships or proprietary
companies, one can only dispose of ones interest with the consent
of the remaining partners or directors.

Two issues must be addressed in order to answer the gquestion
whether or not a corporate enterprise can operate under the
shariah. first, is it Islamic to accept the consequences of
limited 1liability doctrine? Second, whether separate, legal
personality feature of corporate enterprises 1is acceptable to
Islam.

Muhammad Umar Chapra (1985, p.255) quoting two of the earliest

known authors to address the modern corporations - Al-Khalif and
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Al-Khayyat - affirms that "the fugaha have now in general approved
the corporate form on the basis of the figh principles of giyas
(analogy) and Istihsan or Musalih-al-mursalah (public interest)."
He goes on to praise the features of the corporate enterprise such
as limited liability, transferability of ownership and separate
legal entity as conveniences and advantages which "should be
perfectly acceptable in an Islamic economy." To him: "The modern
corporation constitutes essentially a combination of Mudaraba and
sharikah al-Inan. All share holders are partners, not necessarily
equal, by virtue of their having contributed in varying amounts to
the capital of the corpeoration. In this sense, share holders wear
the hat of the Sahib-ul-mal (1985, p.256).

Though it is difficult to assume chapra’'s claim of consensus
on the acceptability of the corporate form of business without
hesitation; inverse deduction, it is arguable with confidence that
they do not appear to infract any of the principles of the shariah.
His formula the Mudaraba plus Sharika equals corporation is yet to
effectively capture two essential characteristics of the
corporation. These are non-implication of personal property and
irrevocability of corporate existence. Neither the management nor
the share holders bear any loss arising from corporate activities
short of negligence and fraudulent practices. Under the same
conditions in a Mudaraba agreement the loss is automatically borne
by both parties.

Hashim (1987, p.20) take up these questions from a legal point

of view. He tacitly approves the consistency of the features of
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the modern corporation with the Shariah while relating it to Waqgf.
His three main points are quoted as follows: "In the first
instances, a waqf is an artificial person having existence only in
law. A wagf and a corporation can own property, can sue and be
sued, can enter into contracts and can affirm its legal seat to
legal documents. The second common feature of a wagf and a
corporation is the permanence of legal existence, perpetuity and
irrevocability are dominant characteristics (through a wagf is more
permanent) . Finally, the principle of separation of ownership from
management as it is applied tc corporations alsc holds for wagf.
In this regard, therefore, a waqf resembles a corporation rather
than a trust. As a consequence the decision making authority of
a mutawalli is restricted. He can delegate authority to the
managers appointed by him to assist him in day to day management of
the waqf property, but ultimate responsibility is his." What
Hashmi has offered in the above comparative analysis is that
operationally, the modern corporation is similar to waqf. And,
again, by inverse reasoning, since these operational features were
acceptable in Shariah for waqgf, they should be acceptable, at law,
for the modern corporation too. Hashmi’s analysis however, did not
consider the process and purpose of formation in which waqgf is
generally the confinement of property (wealth) being dedicated for
the sake of Allah and using. Its proceeds fer charity (Amin,
1987,p.15); the corporation is an artificial entity for the purpose

of business.
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