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ABSTRACT

Theresearch isaimed at creating awareness or acquainting readers, (non
lawyers) with prerogative remedies; viz: certiorari, mandamus, prohibition and
habeas corpus. These, were prerogative writs in England and were used for many

purposes. For example, certiorari was used in Commanding an inferior court
of record to "certify" to the Queen in the High Court of Justice some matter of a
judicial character . It was usad to remove civil causes of indictments from inferior
courts of record or inferior tribunals into the High Court, that they may be better
tried or retried if there has been abuse or eror, on the face of the record.
But the writ of certiorari, by the Adminigration of Justice (Miscellaneous
provisons) Act of 1938, S.7 (Orde 53) of the High Court of England, was
replaced/named theorder of certiorari. This change in terminology, also affected
the other prerogative writs, though habeas corpus was said to have reained its
name and functions except for smplification of procedure. In Nigeria, al the
prerogative writsorders) were usad as they were in England, except that not all the
purposes which such writs were used in England are used in Nigeria. These
prerogative writs found their way into the 1979 Nigerian congtitution under the name
- Judicial Review.

Mandamus is used to compe the person to whom it is directed to perform his
duty or obligation required by law which he refused. Prohibition is to prevent
inferior tribunal or court(s) of record from exercising its jurisdiction or exceeding its
limits. Habeas Corpus, the mogt swift means of obtaining a remedy or redress, is
usad to bring up the body of a person imprisoned on a criminal charge, or in civil
detention, to ascertain the legality of the person's detention.

Other remedies discussed include - dedaratory Judgement, injunction,
damages, recission, and regtitution. These remedies could be available in respect of

tortious acts or otherwise, depending on the circumstances of each case.
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INTRODUCTION

The Latin maxim "Ubi jus ibi remedium” simply means where there is a
right, there is a remedy. For instance, in the English case - Ashby Vs White' the
court explained the above maxim to the effect that an injured party or a person whose
legal right has been infringed by another, is entitled to compensation by the tortfesor
for his illegal or wrongfull act, which causcs infringement to the p&son aggrieved. But
before the development of law, the maxim was: "Ubi remedium Ibi Jus"; which
means, where there is a remedy there is a right.

The word remedy is given the definition or description as the means by
which the violation of a right is prevenied , redressed or compensated. There are
four Kinds of remedies: Viz: (i) by act of the party injured , the principal of which are
defence, recaption, distress, entry, abatement and seizure; (ii) by operation of
law, as in the case of retainer, and remitter, (ili) by agreement between the
partics, for example, by accord and satisfaction and arbitration and fourthly,(iv) by
judicial process, for example, action or suit . This definition or description of remedy
is one given by John in his dictionary” ordinarily a lay person will describe remedy
as a solution’ to a problem or difficulty.

At common law, it is a fact that the rights of individuals depend on remedies

hence the latin maxims above.

1+ (1703) 2LD. Raym, P.955.

? Osborne’s Consise Law Dictionary, 6th (ed) (1974), P. 285.
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P. A. Oluyede, in his book® says that a good legal system will produce efficient
remedies and will regard such remedies as of  utmost importance to the
admuinistration of Justice, He goes further to say that in Nigeria, we are lucky that our
administrative law provides efficient remedies. The writer thinks that the most
important thing to advert our minds to is the enforcement of such remedies and not
otherwise it is a farce to say that we have efficient remdies but when it
comes to enforcement, a problem arises in such a way that no positive or good thing
comes out of the whole issues. In view of these facts, the role played by the High
Court Judges can not be overemphasized (as they are the custodians of Law).

As we shall see later, prerogative orders or remedies are mostly procedural
remedies, in the sense that to obtain such remedies, an application should be sought
( in the High Court),and obtained before any action is taken towards the fulfilment
of the objective. He* goes further to say that the anomalies in this area of our laws are
that remedies are infact classified into three categories namely (vii) constitutional, for
instance Gokpa Vs Police.” Where the appellant was tried and covicted by the magistate
at a session held at ogoni on a charge containing six counts. Three of the counts were
for stealing by person in public service, contrary to section 390 (5) of the Criminal

Code and the remaining three for forgery, contrary to sectiol 467 of the same code.

3

Nigerian Administrative Law, (1988) U.P.L., P. 491.
‘* Ibid., P. 492.

° Gokpa Vs. Police (1961) 1 All N.L.R, P.423.
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The only ground of appeal argued was that the trial contravened the
provisions of section 21 (2) of chapter three of the second schedule to the Nigerian
(Constitution) order in council 1960, on the ground that the appellant was not given afair
trial. The trial took an un usual course and the magistrate found the appellant
giulty and sentenced him as charged.

However, the appellant’s appeal suceeded. The High Court, under the High
Courtlaw, Section 38(1)(d) has the power to order a new trial. Therefore, the judge
invoked this power (without prejudice) to the appllant and allowed a retrial
before another megistrate. Appellant was released on bail. Such are the injustices
occassioned on the part of some of the magistrates in this country. Assuming he
has no counsel, his case would have been pathetic indeed. That is why it is always
good if possible to retain the services of a counsel. It is understood that even where
a party to a lis (suit) has no counsel, the state should provide hi with  one,
particularly in capital offences, lije murder.

The Second type of remedies is the ordinary private law remedies, such
as damages injuction and declaration. These shall be discussed later. The third type
of remedies is the public law remedies, that is, prerogative remedies mandamus,
certiorari and prohibition, which is the focal point of our discussion.

Therefore, in the course of our discussion, we shall understand these prerogative
remedies, their uses, when and where to apply for, the persons amenable to these

orders, etc, eic.
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Therefore, the aim of the research is to acquaint readers with the existence of
such remedies and to throw some light on the functions of these prerogative
remedies, the way and manner to adopt for their application in the high court.
The history and development of these remedies will be dicussed as well, that is as
obtained in England from where the orders originated.

However, the history and development of these nemedies, (or writs) as they
were originally called, is not in detail.

Under English law, in addition to remedies in contract and tort, the principal
machinery of review was provided by the prerogative remedies of certiorari,
mandamus, prohibition and habeas corpus. By the Administration of justice
(miscellaneous Provisions). Act, 1938, scction 7, these prerogative writs “were
replaced by judicial orders obtained by application to the Queens Bench Division of the
High Court of England. In Nigeria, this has been incorporated under judicial
review and the procedure has been simplified. Section 42 of the 1979 Nigerian
Coustitution is clear on this issue, Section 42(1) of the 1979 constitution provides:

"Any person who alleges that any of the provisions of this chapter has

been, is being or is likely to be contravened in any staic in relation to
him, may apply to the High Court in that state for redress".

According to Peter Cane®, the prerogative orders, namely, certiorari,

mandamus, and prohibition are so called because the function of controlling the

An Introduction to Administrative Law, 2nd (ed), (1992)
Oxford, P. 3.
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exercise of government authority was initially regarded as a prerogative’. Habeas
corpus, the remedy that is highly regarded as the most swift means of obtaining
redress, is mostly applied for in the high court when a person feels that his liberty has
been or 1s likely to be impugned or deprived.

It should be noted that in administrative law, it is important to know the
differences between decisions and acts (of the court of Law), especially as they
relate to the prerogative orders and most importantly, when the question of remedies
is to be determined. This is because to take decision to do some act and the real acting
are two different things. Thus, the role of thecourt in this regard is highly
commendable indeed. That is why the fourth chapter is devoted to this aspect.
The Role of the High Court of Justice in the adjudication of the prerogative
remedies.

Now the question of "decision” and "acts” of the Courts. It is important to
note that courts arc or should give reasons for decisions reached  when
delivering judgement. This is otherwise known in latin as "ratio decidendi”, It is
this that makes the decision a Precedent for the future. Both decisions and acts can
be in valid in a public law and in this nespect,there is no particular reason to
distinguish between the two. However, the distinction between acting and deciding
to act can be important from the point of view of available remedies.

When an administrative authority has decided to do an acli which is allegedly

illegal or prejudicial to the applicant, but has not yet carried out the act, then the

J.H. Baker, - An Introduction to English I.egal History,
3rd (ed) (1990) London, P. 64.
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applicant will want to challenge the decision to act and to obtain an order instructing that
authority not to execute its - decision. In otherwords, the order of prohibition will
be issued against that authority: prohibiting it from executing its decision. If,
however, that authority refuses to perform its public duty; the applicant can invoke the
order of mandamus, to compel that authority to perform its dut}y, Where, however,
the authority has already acted, and the act is one which is reversible, then the applicant
can  invoke the order of certiorari, so that the authority’s action could be
investigated, whether 1t acted in excess of its jurisdiction or not.

An example, where an authority has granted planning permission to ‘A’ but
building is yet to commence, ‘B’ might be able to get the planning permission revoked
by the order of the court, which is an injunction.

But if authority’s decision has inflicted irreparable damage or loss on the applicant
(if it hs pulled down his home in pursuance of an invalid demolition order), the remedies
of public law is going to be much less satisfatory for the applicant. In the circumstance,
public law remedy will enable him to establish the illegality of the order, but unless the
applicant can take advantage of some statutory provision for compensation, the applicant
will have to establish an entitlement to damages in privatc law if the damage is to be
made good by monetary compensation.

Public law remedies are not of much use (o the individual who has suffered actual
njury injury (whether physical or economical), as opposed to one who has an intangible

grievance. The remedy of certiorari was at one time said to be available only if the

XX



decision made was under a duty to act judicially.® The applicability of the rules of
natural justice in particular circumstances (sometimes said to apply only to judicial
functions). However, a turning point in this regard,” in effect, that the distinction
between administrative and judicial functions was of no relevance to deciding whether
a decision maker rightr to comply with the rules of natural justice or to the availability
of judical review remedies. In other words, whether the decision made affected the
rights of those subject to it or not. The work is comprised in this order.

Chapter one examines the concept of administrative law. In other words, what
administrative law entails its meaning or definition, its nature and scope, the sources of
administrative law, elc.

Chapter two is devoted to the history and development of the prerogative remedies
as was obtained in England and later imported into Nigeria by local legislation the
Supreme Court Ordinance of 1914 ete.

Chapter three takes into account the history and development of the writ of habeas
corpus, the procedure for its application in the high court. The similarities and differences

between the common law remedies and the private law remedies will be discussed, with a view
of knowing the relationship that exist between such remedies. -
Chapter four is the chapter in which the role of the High Court of Justice will be

discussed that is, in relation to the adjdication of the prerogative remedies. Here, the

organization of the judiciary in Nigeria prior to the introduction of the received English law shall

- 2 - Vs. Electricity Commissioners Ex-parte electricity Joint Committee Co.
(1924) 1 K.B. 171, Per Atkin LJ.

? Ridge Vs. Baldwin (1964) A.C. 40. \
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be discussed. The establishment and jurisdition of the High Court in Nigeria, under section 234
of the 1979 constitution will be taken into cognizance.

The fifth chapter to or relates to the nexus between the prerogative remedies and the
private law remedies. In other words comparative analysis of these remedies; viz: their
similarities and differences.

Prerogative remedies, are writs (orders) which issued from the superior courts of record
(in England) for various purposes including the prevention of inferior courts, or officials from
exceeding their jurisdiction or limits, or of compelling them to exercise their functions in
accordance with the law, In other words, to cnsure the full measure of justice to the king's
subject. These prerogative writs (orders) are: certiorari, mandamus, prohibition and habeas
corpus. All these were within the jurisdiction of the King’s Bench Division. But as well shall
see later, the effect of 8. 7 of the Administration of Justice (Miscellaneous Provision) Act., of
1938, changed these prerogative writs and they assumed new names and functions. Now ;hese
writs are known as "orders" and the procedure involved in obtaining them in the high court has
oeen simplified particularly under Chapter Four (Fundamental Rights) of the 1979 constitution
f Nigeria.

Other remedies discussed under this chapier are the private law or common law remedies.

namely damages, recission and restitution.
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CHAPTER ONE
THE CONCEPT OF ADMINISTRATIVE LAW

Al common law, it is an undisputed fact that the right of individuals
depend on remedies, hence the latin maxim - "Ubi jus ibi remedium” which
simply means: Where there is a right there is a remedy’.

According to P.A. Oluyede® "a good legal system will produce efficient
remedies and will regard such remedies as of utmost importancé as the
administration of justice”. He goes further to say that in Nigeria, we are
lucky that our administrative law provides efficient remedies. However heis wary
of the fact that the remedies are sometimes looked upon as some thing quite
divorced from the legal policy to which they should support.

In my view, it is not that our administrative Law has provided efficient
remedies, but the enforcement of such remedies is the problem . In this regard,
the high court of justice, (Since the remedies we are concerned with are the
ones obtainable only in the High Court of justice in each state) And as we
have noted, the prerogative writs (orders) are mostly procedural remedies.
The anomalies in this area of our laws, says Oluyede’, are that remedies

are infact classified into three categories, namely (i) the constitutional

—-_-*“—-_-_“-_ —
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John Burke, Osborn’s Conciese Law Dictionrary, 6th (ed), P. 334.

Nigerian Administrative Law, (1988) U.P.L., (Ibadan), P. 491.
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remedies, for instance®, where the appellant was tried and convicted by the
magistrate at a session held at Ogoni in Rivers state on a charge containing six
counts. Three of the counts were for stealing by person in public service
contrary to section 390 (5) of the Criminal code, and the remaining three for
forgery, contrary to section 467 of the same Code. The only ground of appeal
argued was that the trial judge contravened the provi%ions of section 21 (2) of
chapter three of the second schedule to the Nigerian (constitution) Order in
council 1960, on the ground that the appellant was not given a fair trial. The
trial took an unusual course and the magistrate found the appellant quilty and
sentenced him as charged.

However, the appellant’s appeal succeeded. The High Court, under the
High Court law, Section 38 (1) (b) has the power (without prejudice) to the
appellant allowed a retrial before another magistrate. Appellant was released on
bail.

Such are the injustices occassioned on the part of some (magistrates) in
this country. Assuming he has no counsel, his case would have been pathetic
indeed. That is why it is always good if possible, to retain the services of a
counsel. It is understood that even where a party to a lis has no counsel, (in
criminal matters) the state should provide him with one, particularly second

type of remedies is the ordinary private lJaw remedies such as damages,

injunction and declaration. as we shall see later.

Gokpa Vs. Police, (1961) 1 All N.L.R., P. 423,
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The third type of remedies is the public law remedies, that is the
prerogative remedies of mandamus, certiorari, and prohibition, which are the
focus of discussion. Therefore, in the course of this work, we shall understand
these prerogative remedies, their uses nature when and how to apply for them,
the persons amenable to the orders etc, etc.

Therefore, the aim of this research is to acquaint readers with the
existence of thesc prerogative writs (now orders), their uses, and procedure
involved in obtaining them in the High Court; history and development of
such prerogative writs (orders), which of these orclcrg. to apply for and for the
appropiate order/remedy to look for in case a litigant desires redress.
This is particularly the case where a person’s right may be infringed or
impugned, but owing to a number of factors or reasons the litigant -either
leaves the matter to die (without resorting to the court for redress), or owing to
lack of fund to retain the services of a counsel. There are lots of
reasons particularly in the northern part of the country, for example, some
muslim families, do not bother about litigations, because of the fact that in
Islam there is the belief in destiny or what is legaly alleged to be Act of God.
Thereforc, what ever befalls a muslim, it is attributed to the wish of the
Almighty Allah or Act of God even in cases of intentional murder. But in most
cases, aggrieved persons resort to court for redress be it civil or criminal matter.
Under English law, in addition to remedies in contract and tort, the principal

machinery of review was provided by the prerogative writs of mandamus,



certiorari, prohibition, quo warrauto (now injunction). However, by the
administration of justice (miscellancous provisions) Act, 1938, section 7, these
writs were replaced by judicial orders obtained by application to the Queen’s
bench Division of the High Court (in England). I;1 Nigeria it is provided
under judicial review and the procedure has been simplified; for example,
laws of the federation , 1990. Each state in Nigeria has its own simplified
procedare . For instance, in Borno state, it is under the Borno state High Court
(Civil Procedure) Rules, 1985.

According to Peter Canc’, the prerogative orders, of certiorari,
mandamus, and prohibition, are so called because the function of controlling
the exercise of governmental authority was initially regarded as a royal
prerogative®. Habeas corpus, the remedy that is highly regarded as the most
swift means of obtaining redress, is mostly applied for in the high court when
an aggricved person feels that his liberty has been or is likely to be impugned
or deprived and he needed to be brought before the court physically.

It should be pointed out that in administive law, (since it has to do with
procedural aspect,) it is important to know the differences between
"decisions” and "acts" of the court of law, more especially as they relate to the

prerogative orders, and when the question of remedies are involved. The role

Op. Cit.

J.H. Baker, An Introduction to English Legal History, 3rd Edition, (1990)
London, P. 64.



of the courts and judges (of high court) in the administration of justice
particularly as it relates to the question of prerogative orders can not be
over emphasized. That is why the fourth chapter is devoted to this aspect-
Role of the courts in the administration of the prerogative remedies.

In the question of decisions and acts of courts, it is important to note that
courts are supposed to give reason(s) for decision arrived at when acting
judicially  That is, "ratio decidendi”. It is this ratio that makes the
decision a precedent for the future. Both "decisions" and "acts" can be invalid
in a public law sense, and in this respect, there is no particular reason to
distinguish between the two. However, the distinction between acting and
deciding to act can be important from the point of view of available
remedies.

When an administrative authority has decided to do an act which is
allegedly illegal but has not yet done it, the applicant can challenge the decision
to act and to obtain an order instructing that authority not to execute its
decision (Prohibition). If however, the authority has decided not to perform
its duty, (in relation to public duty), the applicant will often be satisfied with
an order requiring it to act if the act is one which is reversible, or if it could
be undone. The applicant can challenge the decision to act and may seek for an
order of the court, requiring the authority to undo its action.

An example in this case could be that an authority has granted

planning permision to Mr. "A". but building has not yet started, Mr "B." might



be able to get - the permision revoked by the order of the court. But if the
authority’s decision has inflicted irreparable damage or loss on the applicant
(If it has pulled down his house in pursuance of an invalid demolition
order) the remedies of public law is going to be much less satisfactory for the
applicant. In the circumstance, public law remedy will enable him to
establish the illegality of the order, but unless the applicant can take advantage
of some statutory provision for compensation, he will have to establish
an entitiement to damages in private law if the damages is to be made:good by
monetary compensation.

Public law remedies are not of much use to the individual who has
sufferred actual injury (whether physical or economic), as opposed to one
who has an intangible grievance. The remedy of certiorari was at one time
said to be available only if the decision made was under a duty to act judicially’.
The applicability of the rules of natural justice in  particular
circumstances (sometimes said to apply only to judicia.l functions) However, a
turning point in this regard® was to thc effect that the distinction
between administrative and judicial functions was of no relevance to
deciding whether a decision maker ought to comply with the rules of natural

justice or to the availability of judicial review remedies. In other words,

R. Vs. Electricdity Commission, Ex-Parte Electricity Commissions (1924)1
K.B. P. 171, Per Atkin, L.J.

Ridge Vs. Baldwin (1964) A.C., P. 40.
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whether the decisions made affected the rights to those subject to it. The work ie
made up of six chapters and the sixth is on condusion and recommendations.

Chapter Onpe relates to the concept of administrative law; that
is, what administrative law entails, its definition, nature and scope. In
addition, the sources of administrative law, will be diépussed.

The second chapter is devoted to the history .and development of the
prerogative writs (orders). These are certiorari, mandamus, and prohibition.

The third chapter takes into accout history and development of the
Habeas corpus and the procedure for its application in the High court . The
fourth chapter deals with the role high court of justice plays in the
administration of justice with regard to the prerogative orders. Here,
the organisation of the judiciary before Nigeria became independant has
been discussed at lenght. The establishment and original jurisdiction of the
High Court in Nigeria, under section 234 of the 1979 constitution has been
taken into consideration. The compostion of some courts, for instance, the
High Court has been discussed in this
chapter. The problems of appointment and removal of judges, as they relate
to Administrative law has beentaken into account. The fifth chapter relates
to the relationship between the prerogative orders and

private law remedies, declaratory judgement and the advantages of

declaratory judgement.
KASHIM IBRAHIM LIBRARY I
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1.1 THE PROBLEM OF DEFINITION

Many definitions of administrative law have been offered by wr'iters such
as Lord Jenning etc, According to him, administrative law is the law
relating to administration or public administration’. Such a definition, is
however simplistic. Briefly put, administrative law means that branch of law
which vest power in administrative agencies, imposes certain requirements
on the agencies in the exercies of the
power and provides remedies against unlawful administrative acts'.
Oluyede’s definition is based on the English legal system which was imported into
Nigeria by means of local legislation in 1863. The one and most important of
such local legislation is the Supreme Court Ordinance of 1914, which
introduced into Nigeria the rules of the English common law, the doctrines
of equity and statutes of general application which were in force in England on
the Ist day of january 1900".

As a branch of law, administrative law has been identified with
constitutional law. This is because both the administrative and constitutional
laws deal with government and fall within a domain of" ius publicum”.
Notwithstanding this affinity with constitutional [aw he branches are distinct:

Maitland and Hood Philips say’ that administrative law concerns itself with

Jenning, Law and Constitution, Cap. 6, Vol. 1.

P.A. Oluyede, Op. Cit., P. 1.

But these laws known as the received English law, have been abolished or
modified by Law Reform of 1990, Laws of the Federation.
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the organization and structure of government. On the other hand, constitutional
law emphasizes the workings and functions of government. Therefore, while
constitutional law is limited to government as an immobile structure,
administrative law deals with government and action/motion. Yardly in his
book™ described administrative law as "that law which is concerned with any
aspects of the administration of the country, and in particular the law relating
to government, the relationship between the state and the individual”.

It is to be noted, however, that this definition does not describe with
any precision the e¢xact boundaries of administrative law. However, the
general view is that there is nothing wrong with Yardly’s
definition of administrative law, because the nature of administrative law
(particularly in England) is to defy such precise definitions).

Administrative law is a wide concept. It deals with many aspects of
life, as the definition offered by Yardley indicates. Town Planning law, public
health and the health service, tax administration and tax liability, access to
education, control of freedom of movement, or of deportation of aliens, to
mention few, are some areas, covered by administrative law.
Administrative law deals with government and action or motion. Thus, in order

to have an insight to what administrative law entails, we may consider

briefly some definitions by various writers once more.

KASHIM IBRAHIM Lran.mfl
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Introduction to British Constitutional Law, 3rd Ediction (1969), P. 103.
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Port, in his book - Administrative law, offers .I\‘.he definition as follows:
"Legal rules either formally expressed by statutes or implied by prerogative
which have as their ultimate object a fulfilment of public law"”. In an apparent
criticism, Garner, in his book-Administrative law, agrees that administrative
law does not merely consist of legal rules, but equally embraces ministerial
statements, circulars, memoranda and decisions of local authorities and other
administrative agencies.

E. C. S. Wade, and Hood Phillips, in their book constitutional law, go
beyond the criteria of legal rules, ministerial regulations and
administrative decisions. They offered a broader  definition  of
administrative law to the effect that it is a branch of public law which is
concerned with the composition of powers, duties and liabilities of various
organs of government engaged in administration.

H.W.R. Wade, in his book Administrative law. adds the criteria of the
manner in which such powers are exercised.

Further definition was postulated as follows:

"Administrative law is that branch of law that concerns itself with
the power structure, duties, functioning of government and its

agencies as provided by law"V,

It should be understood that all these powers are {0 be exercised and their

-

functions performed within the defined limits of the law. Recourse or remedies

are open to individuals who feel that their rights and liberties have been or

Dr. Sowa’s Lecture Notes, University of Miaduguri, 1984.
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are being infringed by government or its agencies in the exercise of their powers
and (or in the performance of their functions). Such remedies are obtainable
in the Courts of law, for instance, high court of justice.
1.2 THE NATURE AND SCOPE OF ADMINISTRATIVE LAW
In the modern world, especially in developing countries like Nigeria,
Ghana and other African (13) Dr Sowa’s class lecture notes - Unimaid, 1984
countries, the scope of administrative law is ever widening. It is a discipline
whose province concerns every aspect of public life to which government
participates. The essence of administrative law is the attempt to strike a balance
between) the capricious use of powers and activities of the government against
the ights and liberties of the individuals or the public at large. Therefore
administrative law deals with those substances, and procedures inherent
in the administrative process at large. It also deals with the jidicial review
of powers and exercise the functions performed. It is intersting to note that
the whole kernel of the subject of administrative law is the cpntrol of
power within the lawful compass'. This means that there is no tentative
or acceptable definition of administrative law. Professor H.W.R. Wade®,
Says: "the powerful engines of the authority should not be allowed to be

running amok”. If the nature of administrative law is to be understood, it

D.C.W. Yardley, Principles of Administrative Law, 21!15‘1 (ed) (1986), Butter
(London), P. 15.

Administrative Law, 4th (ed), (1986).
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must be realised that one function of the law is to enable the task of
government to be performed.

Administrative agencies are created by law and equipped with powers
to carry out public policies, drawn up within government and approved by
parliament. The second function of law is to govern the relationship between
an administrative agency and the individuals or private bodies over whose
affairs the agency is entrusted with power. Thus the law serves as a control
over the administration. The lawyer in his capacity, has to see to it that, his
client does not suffer a wrong or does not lose in relation to his private life.

This means that administrative power ought to be controlled and should
not be allowed to Jeopardise the interest of others. This brings us to the
question of legal control of power, whether discretionary or otherwise.
For instance, in Padfield Vs Minister of Agriculture, Fisheries and food',
a minister was compelled to carry out his perfuntory and legal duty he was
vested with discretionary powers but he misused it, hence the courts ordered
him to perform his discretionary power accoding to law.

In Barnard Vs Carey’”. Wilkin J. expressed the wisdom when he
said: ‘

"In countries adhering to a system of equitable

jurisprudence, it has long been considered an inherent power of
the courts to grant relief against legislative enactments or

(1968) A.C. P. 997.
60 F. Sumplement, P. 539.

12



executive orders which are found to be impossible of

performance, contrary to accepted dictates of right, reason and.

good conscience. The benefit of constitutional government will

be far remote from the people if such power should not vest in the

courts”.
In another development, an American judge, while commenting on the functions
or power of the judiciary has said interalia, "America will never come to an
end if the power to interprete laws does not lie with the judicial department”
Similarly in Marbury Vs Madison* "It is emphatically the province and
duty of the judicial department to say what the law is...."
Based on the decision in Padfield’s case above, it will be quite interesting if we
can explain the meaning of discretion. Lord Coke, in Rooke’s case®, held
“discretion is a science or understanding to discern (18)(1803) I craunch 132;
(19) Oluyede Cases and materials an constitutional Law in Nigeria. Univ. Press
Ltd. Ibadan (1987). P 157 between falsity and truth, between wrong and right,
between shadows and substance, between equity and colorable glosses and
pretences, and not to do according to wills and private affection”.

If the Minister, that is, in Padfield’s case (Supra), had used his
dicretionary power in accordance with the law, the court should have reasoned

with his discretion but he did not use the discretionary power in accordance with

the dictates of right, reason or conscience. That is why the court (by way

ey

KASHIM IBRAHIM LIBRARY
(1803) 1 craunch 132. .

Oluyede, Cases and Material an Constitutional Law in Nigeria. University
Press Ltd., Ibadan (1987), P. 157.
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of legal control of power) compelled the minister to use his discretionary
power according to law and not according to his whims or caprice.

This, of course is apparent and to say otherwise will mean abdicating the
judiciary of its functions (of interpreting the law). It is an accepted fact that the
courts interprete the laws. Consequently, the chief justice of America, justice
John marshall, stated clearly the court’s role of interpreting the law in
Marbury’s case.

1.3 SOURCES OF ADMINSTRATIVE LAW

The sources of Nigerian administrative law are not of much difference
from what is obtainable in other common law count;;ges. As any other branch
of public or private law, administrative law is part of the ordinary laws of the
land. This differs in a position in Civil law countries, especially the French
system which has fashioned and developed the "droit administratif”
(administrative law) as a separate, special body of legal rules administered
by special administrative courts which only deal with administrative matters.

Of course civil servants are tried by special "courts” and not by ordinary courts
which try the ordinary citizens.

We can sec that such a legal system is not feasible in Nigeria. The
sources of administrative law in Nigeria may therefore be categorised into three,
VizZ:

(a)  Constitutional provisions and

14



(b)  Primary legislations. The latter, consists of Ordinances, Act
of parliament, Decrees.
(©) Subordinate or secondary legislation, for instance, Local Government
Bye- laws, or Edicts.
(d) Case law or part of the sources of administrative law in Nigeria.
We shall consider each of these Sources one after the other.
1.3.1 Constitution
From the colonial era various constitutions have set out the powers and
functions or the various branches of government and specifically those of the
executive and its allies or agencies responsible for administration. Sections
2and 3 of the Nigerian Suspended Constitution of 1979 for instance,
provide the Federal nature of Nigeria, That is, it divided Nigeria into
Nineteen states, and the Federal capital city Abuja. -
Administration of the country is entrusted to the Executive which
consisted of the President, his Vice and his Cabinet Ministers. Part II of
chapter 6 of the constitution 1979 vests administration of the state in the
Governor of that state, his deputy and commissioners™ see particularly S.
42 (1) of the 1979 constitution is clear in this regard.
Chapter 4 of the 1979 consitution, deais w‘i__lh Funcdamental right

\

of individuals. Recently the fundamental Rights (Enforcement Procedune)

Section 162(1) & (2) of the 1979 constitution of Nigeria.
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Rules of 1979 was enacted to the effect that rights are enforced without
fair’® S.42 (i) of the 1979 coustitution is dear in this regard.
1.3.2 Primary Legislation

Primary enactments or legislation emanating ffom the Legislature also
form another source of administrative law. Such enabling provisions can be
determined by the authorities that had to extend administrative power for
what purposes and the extent of such powers, local Government Bye- laws,
Edicts or Decrees.
1.3.3 Subordinate Legislation

Although legislative power is vested in the legislature, parliament
often entrusts some of these powers to subordinate law- making bodies
which are extention of the executive branch of government. Subordinate
legislation as a source of administrative law include, regulations and
directives issuing from a minister . They include rules which may be made by
a body such as the supreme Court government proceedings, Bye- laws of a local
goverment authority and decisions of administrative bodies. They also include
circulars memoranda issued by government departments, particulaly the civil
service.  Decisions of administrative tribunals which affect the rights of

individuals, etc.

Section 42(1) Ibid.
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1.3.4 Case Law/Judicial Precedent

Most of the fundamental principles in administrative law are
derived from the common law. These include principle of natural justice
and those relating to prerogative order, and ordinary remedies available to the
individual such as damages, injunction, and declaration. Perhaps the contribution
of case Ilaw as a source of administrative law was best stated by Mitland
when be said, in 1880 as follows: "“If you take up a modern volume of the law
reports of Queens Bench Division, you will find that about half the cases
reported have to do with rules of administrative law source".

The right to fair hearing otherwise referred to as "audi alteram partem"
is yetanother administrative law principle or rule. This is demonstrated
clearly in Nakkuda Ali Vs Jayaratne.” The controller of a textile company in
Ceylon cancelled - textile dealers licence in exercise of the power conferred upon
him of revocation of licence on reasonable grounds that the dealer was unfit
to continue as the licencee. The dealer sought for the revocation order to be
quashed on the ground that the controller failed to give him fair hearing.

The Privy Council dismissed his appeal, holding that the controller
was not acting judicially but administratively.

Similarly, in Ex-partc Black Burn Vs Metropolitan Police

Commissioner,” the police commissioner revoked a car driver's ficence for

(1951) A.C.. P. 66.
(1968) 1 All E.R., P. 763 at P. 770.
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misconduct. An informal inquiry was held, but Parker alleged that he was
denied full opportunity to answer to the allegations made against him. His
application for the order to be quashed was dismissed on the ground that
the  Police Commissioner  was not acting judicially<  but
administratively.

In Obiyan case,” the then Mid- West state Governor, under S. 61
(5) of the then Mid- West constitution of 1963  revoked the appointment
of the applicant as a member of the State Public Commission. The applicant
argued that his dismissal was in breach of the" audi atteram partem” Rule, as he
was not offered opportunity to present his case. Tl"}Le suppreme court ruled
that the Governor was acting administratively in dismissing the applicant and
that he was under no duty to act judicially.

It is interesting to note at this juncture that these three cases disclose
that it was not clear when an administrative agency or official is said to be
acting judicially or administratively. One would have thought, however, that
where the power exercised amounts to executive encroachment of private

right.  the requirements of proper notice and an opportunity to be heard
would be mandatory.

In the celebrated case of: Ridge Vs Baldwin,” the House of Lords

displayed a bold judicial activism which was to give a new list of line to

e —

(1953) 2 All E.R., P. 737. e [BRAHIM L ippane ]
v 1

Ibid. A.C., P. 42.
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the rule requiring fair hearing. The House of Lords heid that a chief constable
who could only be dismissed for negligence or other unfitness as precribed
by statute, was impliedly entitled to prior notice of the charge against him and
a proper opportunity to answer charges against him before any powers of
dismissal was exercised. Lord Reid rejected the view that before the "audi
alteram partem" rule should apply, the power to be exercised must be
analytically judicial and there must be a super added duty to act judicially. In
his opinion, the rule can be invoked where there is a duty to decide what
the right of an individual should or ought to be and not otherwise.

Equally important is Lord Denning’s dictum in Selvarajan Vs Rese
Relations Board,” Where he sought to formulate a general principle as follows:
"Audi alteram partem rule applies where a person is likely to be
subjected to pains or penalties or prosecution or to be deprived

of remedies or redress or in some way adversely affected by an
investigation or report”. =

Therefore, the accepted rule today is that whether a function is described as
Judicial or administrative is immaterial when the exercise of the function
affects rights of the individual. It must be execised in accordance with the
rules of natural justice. In other words, the administrative official/ body

should act faily.

(1976) 1 A.C. 12 at P. 19.
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In Denloye Vs Medical and Dental practioner Disciplinary Committee”,
the tribunal took decision as a court of law would do without reference or
recommendations to any head of state, Governor or a minister, in a mannet contrary
to the principles of natural justice. The appellant succeded because the enabling
statute in the first place allows for appeal and secondly the appellant was able to prove
his case.

Denloye Vs Medical and Dental practitioner Disciplinary Committee, the
tribunal was charged with acts of corruption and neglect of a patient . The panel set up
to investigate the matter went to the complainant’s house and as the court usually does,
(retiring to the locus), took evidence there. The medical practitioner was not,
however, invited when the evidence was taken, moreso, his counsel was refused the
particulars of the evidence taken at the complainant’s house: The case was adjourned
for judgement when subsequently the chairman reopened the case 1o adduce ;vi-dence.
It was held that a tribunal has a right to determine its own procedure, but that it must
act in accordance with the principles of natural justice. Justice karibi Whyte,
however, criticised this judgement, According to him,".. to suggest as did their
Lordships that the appellant should have been made a partner in the investigation of
the allegations against him, is hardly fair to the continued effectiveness of procedure”.

L]

The aforementioned cases illustrate how impafgant case law or precedent

is in administrative law.

(1968) 1 All N.L.R., P. 306.
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CHAPTER TWO

2.0 HISTORY AND DEVELOPMENT OF PREROGATIVE
WRITS (ORDERS)

2.1.1 Reception of English Administrative Law in Nigeria

Ordinance No.3 of 1863, Ordinance No.4 of 1876, No.17 of 1906, of
1908 and the Supreme Court Ordinance of 1914 ail these imported into
Nigeria the English legal system.

In particular, the most important piece of local legislation that in}roduced
into this country the rules of the English Common law, the doctrine of equity
and the statutes of general application which were said to be enforce in England
on the first day of (January 1900 was the supreme court ordinance of 1914%,

Thus the crown prerogative, the principles of constitutional and
administrative law were all imported into this country.

On the basis of this development, Nigerila’s constitution (prior to
independance), was formaluted on the premise of thi: English common law
of England.

Furthermore, - administrative law principles similar to those in Britain.
Were introduced as a result of the importation of English statutes in Nigeria.
It is an accepted fact that Nigeria has moved forward immensely in terms

of technological development since independance. However, the fact-

But most of these statutes of general application have either been abolished or modified by section
37 of the Law of the Federation of Nigeria, 1990. Worthy of note is the fact that some of these
statutes which were Federal laws have been demoted to state laws while some retain their status
as federal law.
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remains that the principles of administrative law appear to remain
unchanged. This, however, does not mean that the procedure by which
some administrative remedies are obtained have not changed nor the
methods by which administrative authorities are controlled.

Unlike in England, where the prerogative writs (orders) developed
more or less independantly of each other and applied uniformly throughout
the realm. in Nigeria, the reception and application of these prerogative
writs were effected piecemeal, and by way of ordinances, to the colony of
lagos, then to the protectorate of southern Nigeria and finally to the whole
country®.

As stated above, among the ordinances that imported the English
law into Nigeria were the Supreme Court Ordinance of 1914, and No.3 of
1863 ordinance. In the colony of Lagos, in particular, Section 1 of the
Ordinance No. 3 of 1863 provides that "all laws and statutes which were in
force within the realm of England on the 1st day of january, 1863, shall be
applied in the administration of justice so far as the circumstan;es will

permit" .

S.0. Aguolu, The prerogative writs and Orders Under Nierian Law &
Constitution (1981) p.3; see also B.A. Bukar, The Writ of Habeas Corpus
and Prerogative Remedies:New Dimention Under Nigetian Law, (LL.M
Thesis) (1981) P. 1-2 \

C.K. Allen, Law in the Making, 7th (ed), (1964) Oxford University Press, P. 572.
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Section 2 of No.3 of 1863 Ordinance goes futher to say that "No Act of
parliament that was not inforce in England on the 1st day of January 1900 shall
be inforce or applied in the administration of justice in this colony... unless
the Act shall be extended to this colony by the Ordinace of the
legislature of this colony"*'.

It needs not be mentioned that the above provisions of the
ordinance allow the application of the English law in the colony of lagos.
Understandably, the prerogative orders and the writ of habeas corpus form
part of the English Common law. However, no sooner these provisions were
allowed to be applied in the colony of lagos, no were they superceded by
another Ordinance, that is, No.4 of 1870. This Ordinance was to the effect
interalia, that the common law, the doctrine of equity and statutes ;f general
application which were in force in England at the date when the colony
obtained a local legislature, the 24th day of July, 1874, shall be in force
within the jurisdiction of this court”.

The effect of this subsequent Ordinance is that it allows the application of
common law, the doctrine or principles of equiEy and the statutes of
general application which were in force in Eng\'land to be applicable in
Nigeria including the doctrines ofequity, could not be applied in the colony of

Lagos prior to the date/day the colony obtained its local legislature, that is the

24th day of July, 1874.

Ibid.
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In The Southern part of Nigeria, the English law was extended by virtue
oF Ordinance No.17 of 1906. In other words, the provision of Ordinance
No.4 of 1876, which was applicable in the colony of lagos was also allowed
to be applicable in the protectorate of southern Nigeria.

The question whether the same Ordinances that were applicable in the two
protectorates - (Lagos and Southern Nigeria) were also extended o the
NorthernProtectorate is simple to answer. This is because in 1900, the
British colonial administration brought under its control the Northern part
of Nigeria.

For instance, section 26 of the High Court laws of Northern
Region,Provides inter alia; "The Jurisdiction conferred upon the court by
section 24 and 25 shall, subject to the provisions qf this law and rules of
court be excised by the court in conformity with the la\gv and practice for the
time being in force in English".

This, in essence, means that the law and practice in relation to the
prerogative writs in Nigeria, (Northen Region) shall be those that were in
force in England, until local laws were enacted.

When the federal system of government was introduced in 1954,
the regional legistures were given or confered with some autonomy in line with
the federal structure of government to enact or make their own laws in respect

of some matters. In the constitution, some matters are exclusively for the
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Federal government while the regions could in repect of enactment of local
laws, effect according to the circumstances in each region.

The order of certiorari, formerly known as writ of certiorari or commonly
referred to as "certiorari”, was used to express the King's readiness to be
informed of grievances of his subjects. It was a royal demand for
information®. It used to be issued by a superior court or tribunal to

13."-

command an inferior court or tribunal™ to certify the record upon which that

inferior court or tribunal or even administrative body or authority bases its
decision be it judicial or quasi - judicial, :

The aim or purpose is to ascertain the legality of the decision of the
inferior court or tribunal and if it is not according to law, or if the decision
is prejudicial, the decision should be reviewed. It is of interest to note that
certiorari will not issue unless there is something remaining to be quashed by
court of law. In other words, certiorari will not be effective if the tribunal is
not acting in its judicial or quasi - judicial capacity, "\.having authority to
determine the legal rights of persons.

In OWOLABI AND 2 OTHERS VS PERM. SECRETARY, MIN. OF

EDUCATION™, the respondent (the Minister of Education) ordered the

R.V Manchester Legal Aid Committee, Exparte Brand (1952) 2 QB 413.
(1924) 1 K.B.P. 171.
Suit No. IK/4M/69, 6 May, 1969 (unrep.).
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transfer of the financial administration and staffing of the school to the local
Education officer, Ikeja, Lagos, S.58(1) of Education law of the then
Western region States:

"If either upon complaint by any person the Minister is satisfied
that the Managers or government of any public primary or
Secondary school have failed to discharge any duty imposed on
them by or under this law..., the minister may given an order
directing that they have acted wrongly and may be removed
from office or as the case may be."*

Based on the above provision of the Education law, the Minister’s directive is
subject to be reviewed, in as much as he acted in a quasi - judicial capacity.
If this is the case, then his action is amenable to the order of certiorari.
The Question before the court in that case (Owolabi and 2 ors), is
whether the order of certiorari will apply to the order made by the
Minister of Education (the Respondent). It is argued in that case that if the
Respondent has authority to determine the issue and also has a duty to act
judicially in arriving at a decision as he did then, an order of certiorari will
lie against him if he exceeded his jurisdiction or if he acted contrary to the rules
of natural justice. It can be said that the Minis;}?r of Education (the
respondent) constitutes himself- as a "Tribunal" since section 58 of the
Education law empowers him to remove from office any person who acts in

contravention or upon complaint received concerning his activity.

Sec. 58 (1) Education Law, W.R. Nigeria, 1959.
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It should also be noted that the order of certiorari is awarded by
the High court under its supervisory powers or jurisdiction. Therefore, it
can cither grant or refuse the order of certiorari depending on the circumstances
of each case.

2.1.2 The Order of Certiorari

The Order of certiorari is a discretionary remedy. That is, it can not be
mvoked as of right. It is an order of the court of Queens Bench that a decision
of an inferior jurisdiction in which a defect is alieged be transmitted to the
court for scruitiny. Like mandamus, certiorari is of a prerogative character
issued in the name of the state on the motion of some interested or aggrieved
persons. In other words, certiorari is cssenfiatly disciplinary or a superviory
process.

In the 16th century, the order of certiorari was employed (o control
the procedure of subordinate judicial and governmental authorities; little if
any distinction was made between judicial and administrative
functions. However, in modern times, it is an accepted",lprincip]e that the order
of certiorari is applicable only to judicial or quasi-Judicial authority™.

According to him, the distinction between the judicial,quasi- judicial,
the legislative and the administrative, have been the bugbear of our

administrative law and it is impossible to lay down any general test as to what

C.K. Allen Law In the Making, 7th Ed. (1964) Oxford Univ. Press,
P572.
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is considered judicial for the purpose of certiorari’’  certiorari has been
extended to the legal Aid committee™.
2.1.3 Procedure for Certiorari

Application for certiorari or any review must be preceeded by leave of
the court, and the application is made "ex-parte” to the court and accompanied
by an affidavit. The applicant will depose to the facts on which he relies.
The application for the order of certiorari must be brought within a
Period of six months. In case the applicant fails to bring his application
within the stipulated period of six months, then he has lost his chance and his
application shall be treated as one brought out of time, and will be
disregarded. In Nigeria, S. 42(2) of the 1979 constitution can be
invoked in respect of the prerogative writs Further more, the High Court,
in each state, is confered with power, by virtue of section 4 (8) and section
6 (6) of the 1979 constitution to review cases brought before them. ‘

In Adeyemo Vs C.O.P* the judge said inter alia, "The requirement in
order 2 (1) (4) of the Fundamental Rights (Enforcement procedure) Rules of

1979 are not mere formalities , but mandatory and intended to reassure

the court that the proceedings are accurate and complete”. The applicant, in

3y

ll\

Ibid.

R. Vs Manchester Legal Aid Committee, Ex-parte Brand, (1952) 2 Q.B.
p. 413.

G. Fawehinmi Nigerian law of Habeas Corpus, (1986),p.282.
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