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PREFACE

Domcile is an inportant concept in the
determnation of the personal affairs of an
individual. |Issues of legitimacy, legitinmation,
adoption, marriage and divorce, to nention a few,
are all determned in accordance with the |aw
of the domcile.

Inportant as this concept is, N gerian
principles of domcile |like other N gerian rules
of the conflict of |aws, have continued to
devel op along the lines of the English conflict
of laws. A though no |legal system can devel op
i ndependent |y wi thout external influence, the
need to de-enphasi se such influence is paranount.
It is the aimof this dissertation therefore to
di scuss the concept of domcile in the N gerian
conflict of Laws and make suggestions for the
reform of those areas of the |law of domcile which

have renained tied to the English concept of domcile.

It nmust be noted however that the need to
depart fromthe English conception not only of
domcile but of other areas of the Conflict of Laws

cannot be over-enphasised in N geria today.

A S H

Ahrmadu Bello University Zaria,
November,  1985.
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CHAP1ER_ONE

1. INTROLUCTION

A. Nature of the Conflict of lLaws.

As a result of socisl and commercial intercourse
between persons living in different parts of the world
due to greater facilities of travel and communications,
this branch of Private law has developed and is developing
to determine whether the court of & particular country
has jurisdiction to try a case which has a foreign element
and if it has jurisdiction what system of law would it
apply to determine the jssue or issues in the dispute
before it. It is important to note that the world has

become interdependent.

As Cheschi restated, in Private law, it isimportant

to develop this branch of law

in the interests of the socii:l and commercial
well being of society. The growing contraction of the
world is a phenomenon that has its effect in the
realm of law., The daily increase in the rapidity
and facility of travel, the constant search of the
business man for foreign markets, the tendency
t> use the international telephone for the completion
of legal transactions, which has already led to
reprehensitble practice ofsolemnising marriages over
the Trans-Atlantic telephone, the zrmies of occupation
that will remain a feature of 1ife for perhaps a
generation, the urge of a war-weary world to abandon
. the fetish and folly of isolation — 211 those factors
must inevitably tend to increase the numter of
foreign element cases that come tefore the courts.

Therefore there can be no doubt that there is a need
for the €Gonflict of Laws
Furthermore, the late Morris has defined "the

Conflict of Laws"as "that part of the private law

1.Cheschire ,Flea for a wider study »' Private International
Law" (1947) I 1.CLC14 at pp 14-1_



of a country which deals with cases
having a2 foreign element., By a "foreign element" is
meant simply a contact with some system of law other than
English Law“."2 such a contact may exist as a result of a
contract being made abroad, a tort committed in a country
other than Nigeria, a marriazge celebrated tetween a
Nigerian man and a woman whose nationality isFrench, in

Brazil.

Hence in Nigeria, the conflict of laws, largely based
on the English conflict of laws, has to determine when the
courts will apply a foreign legal syetem to provide the
rule to determine the issue, Among trhe connecting factors

used for the purpose, is domicile for various purposes,

However, in Nijeria there are three situations in which
reference has to be made tothis branch of ihﬂ law, It is
convenient to use the term "law district" which refers to
a legal system operating within a territory. Generazlly, the
first instance is where the Nigerian court has to decice
whether it will aprly a legsl system of snother state, for
exomple Ghana, or its own law. The cecond situation arises
from the fact that there are different laws operating in

the differcnt stetes since Nigeria is a Federal State’  juoy

as in %he case of the United States of America. THis does not
involve @ foreign legal system. 4n example for this can arise
if a tort is committed in Kano &and action is brought in Oyo

State, the Court in Oyo state will have to decide whether it

2. Morris J,H.C, Conflict of Lawa (1984) P.1

3, see Section 4(7) of the partislly suspended Constitution of
the Federal Republic of Nigeria, 1979 and particularly Part 11
of the second 8chedule of the Constitution.

2
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has jurisdiction to try the case and then if it decides
to exercise jurisdiction whether it =ill apply the law

of Kano State or of Oyo State if the laws are different,

The third class of cases arise a5 a result of the
existence of personal laws in Nigeria. Due to diffcrent; _w
customary laws and Islamic law, it may benecessary for a_f
court to decide where parties are governed by different_J;F
laws, what law to apply. This {ype seimsio bhave been;.liif}g
incorrectly termed "internal conflicts." These differeﬁt'b':"
protlems would fall under the umbrella of the Nigerian

Conflicts of Law.

It would not be irrelevant to mertion that two legal
systems could exist side by side within an area of
territory without giving rise to "legal chiaos"4  as
described by Anderson. "The use of the fterm "Confliet of
Laws" by Anderson is inaccurate and inept. He refers to tﬁe
existence in Northern Nigeria before independence of Xnglish
Law an@ 1slamic law as regards civil and c¢riminnl litigation,
rhis Goes not give Tise to » Situation where conflict of laws
a5 it is generally understood will be applied. "“here need not
be any chaos or confusion provided the areas within which B
they gpplyzare clesrly stated. it is also possihle for the-
litigants to be given the choice as to which éystem they - -

woguld want spplied to the dispute,

4, Anderson, J.N.D, Conflict of TLaws in Northern Nigeria:
A New Staret", (1959) 8 I.C.L. ¢ 442 .

3




"Private international law" according to Graveson,
"is that branch of law which deals with cases in which
some relevant fact has a connection with another system
of law on either territorizl or personal grounds, and
may on that account, raise a question as to the application
of one's own or the appropriate alternative (usually

foreign) law to the determination of the issue......”'

Cases of the nature anticipated by Graveson, primarily
arise as a result of the development of mercantile and
social intercourse amongst nations., Since every state in
the modern world has its own system of laws which are
eacentially territorial in application, the need for a
system of law to resolve conflicts arising as a result

of such commercial and social intercourse on the international

plane is paramount.

oince the essence of every law is to safepguard the
interests of the individual and to see that justice is done
to everyone without any diserimination based on sex, religion,
tribe or other ethnic affiliation, Private International
LLaw has developed "as a result of the universal awareness
of the need to do justice to all manner of people regardless
of race, creed or the arbitrariness that is often involved

in the choice of the court"G'

A The purpose of Private International Law is to ensure

the continuity of social and commercial intercourse among

5. R.H.Graveson, Con flict of Laws (1974) p.3
6. Agbede, Essays on Conflict of Laws (1985) p.2

h-



individuals and nations despite the existence of different
laws in multiple territorial jurisdictions., It would be
too hard on the individual and rather ab.urd if he had to
consider whether his legal rights or interests were
subject to a new law each time he entered a different

country or state,

In most jurisdictions, Gonflict of Laws or Private
International Law is of recent origin. 1In England the
common law courts had neither the need Nor desire to deal
with matters which were foreign. According to Ehrenzweig
"the law of the international community was available in
Merchant and admiralty courts in which it functioned as
the law of the forum.? It was after the decline of both the
lawmerchant and the law of admiralty that common Jaw courts
began to recognise foreign matters and this gave rise to the

problems of conflicts law.

In one sense, Private International Law isnot strictly
speaking a separate branch of law tutis one which cuts
across the whole law. It is "a sort of outgrowth" on the
various tranches ofmunicipal law. The rule that
liability for a tort is governed by the law of the place
of commission is as much a rTule of Private International

law a8 it icof the ILaw of Torts.

It may however be regarded as a distinct branch of

 ammy

7. Ehrenzweig, Conflicts in a Nutshell (1974) pp 19-20



the law when questions with which it is concerned are
considered. Thus accordingto Graveson, the English Conflict
of Laws has developed around three principal cuestions
namely the choice ofjurisdiction, the choice of law and
the recognition and enforcement of foreign judg ments.8
A consideration of +these three guestions is beyond the

scope of this work.

With this background in mind, it now seems
appropriate to consider the term "Conflicts of Law", which
approximates to "legal chaos", It is this situation which
is of particular interest in the Nigerian situation.
Internal conflicts of laws or Interstate conflicts in
Nigeria are of historiecal signifance, For a better
understanding of this problem therefore, the evolution
of the laws from the inception of the Protectorate to the
period of independence and beyond would benecessary and

would form the subject of later discussion.

b. Use of Connecting Factors.

A connecting factor is the determinant of the applicabl®
law in a given factual situstion. There may exist in a given
situation certain elements which are determinable by the
forum only through the application of connecting factors or

points of contact,

In the Conflict of Laws generally, it has been
established that Domicile and Nationality are the two

8. Graveson, opcit p.12



fundamental principles which determine the applicable
law in a given transaction between private individuals.
From timeimmemorial, domicile has been the chief
determinant of the personal rights and status of a person.
With the introduction of the Napoleonic code in 1804,
countries adopting that code, such as France, went for
nationality as the connecting factor to determine

status and rights of individuals,

In English Law, and bty virtue of the various reception
statutes in Nijgerian law, the following are some of the
established connecting factors in these rules of the
Conflict of Laws.

i. 8uccession to movables is governed by the law ofthe
domicile of the deceased at the time of his death.

ii. The formal validity of a marrisge is governed by the
law of the place of celebration snd the esseptial validity
by the law of domicile.

iii. Succession to immovables is governed by the lex
gitus or thelaw of the place where theimmovables are
situate .

iv. Capacity to marry is roverned by the law of the
domicile of the parties,

v, The validity of a will is determined by the law of

the domicile of thetestator at thetime of his death.

It could be seen therefore that domicile plays an
important role in determining status andthe personal
transactions or relations of an individual., In a given

case however, one or more of these connecting factors

7-



may comeintoplay. Thus if a Nigerian domiciled in Chad
dies in Ghana leaving properties in Penin Republic under a
will made in CGabon, the connecting factors in determining
the epplicable law in such a case may depend on either the
nationality of the deceased, his domicile, the place where
the property is situate or the country in which the will

was made.

In Nigeria and most other African countries, the
connecting factor that determines the application of a
particular system of customary law is often a personal
ouality. This personal fac'!or may either be religion or

member 2hip of a particular ethnic group.

c. Role of Connecting Fgetors in determining the Aprlicable

Law.

Once a court of the forum his decided that a particular
connecting factor e.g. domicile, is relevant to the facts as
classified by the court, it proceeds to apply the relevant law
indicated by the connecting factor. 1In other words if a court
of the forum decides that the case before it is that of intestate
succession to movables, and that this%%overned by the law of
the domicile of the intestate, it proceeds to interpret the
concept of domicile in its own Sense and apply the law

0
accordingly.

,  Similarly, if an issue of validity of a marriage purportedly
celebrated in a monogamous form by a moslem who is already
polygamously married falls to be determined, itis his religious

affiliation that determines whether or not he is competent to

e



enter into such a contract., The connecting factor in this

case therefore is religion,

Connecting factors may either be static or variazbles
They are static when their mode does not change no matter
in what circumstance they are employed. In other words, the
issue of time factor does not affect their character. Thus the
fact that the validity of a marriage is determined by the
law of the place of contracting is a static rule and
remains so no matter the time of its application. Time
in this case does not change the connecting factor which

is the place of celebration.

Conversely, a connecting factor is variable when it is
subject to change, so that it may need to be defined further.
Thus domicile as a conuecting factor is variable because
it is subject to change, 8o also is n2ationality and the

situs of a movatble,

T'he selection of the proper law to rovern a particular
factual situation is dependent upon the connecting factor
which is appropriately selected to govern the factual
situation., Talking about the role of the connecting factor
in determining the selection of the proper law, Falconbri&geg

said:

"Private International Law is a system of connecting
factors., A factual situation is to be connected with
a particular system of law, Rules of Conflict of Laws

9,Falcorbridge, Lonflict of Laws (1954) p. 129



U .

are bridges and the legislator who lays down the rules
ie the 'Fontifex'. Some element in the factual
situation must be used as a bridge, and thiselement
may be a person, a thing, or an act dane or to be
done, A distinction must, however, Lemade., The
thing or the act is necessarily localised (the thing
where it is situated, and the act where it is
done or to be done), and therefore a thing or an act
serves not only as a point of commencement, but also
as the bridge, connecting the situation with a
particular country by his nationality,by his domicile,
by his residence or by his mere presence, and the
person Serves only as a point of commencement, and a
further element must be used to complete the span of
the bridge"
This, according to Kalconbridge, is necessarily so

because whereas the situs of a thing or the place where an
act is done may be sufficient connecting factors, a person's

connecting factor must be either his nztionality, his domicile,

residence or presence,

It must however be pointed out that- the categorisation
of the factual situation, the determination of the connecting
factor and the selection of the applicable law do not resolve

elcment
the problem of the foreign,invylved in the case. This is
because conflicts might again arise in respect of the
interpretation of the connecting factor by the lex fori
and the foreign legal system. For instance the forum -nd
the foreign law may all characterise or categorise the
factugl situation as a case of succession to movableg and
might all agree that this is governed by the law of domicile
qf the deceased., They may nevertheless differ in their
interpretation of the concept of domicile. Thus it has

been suggested by some writers such as Falconbridge that

"$he conn ecting factor specified should bear the meaning

10,



assigned to it by the lex fori afd not the meaning assigred

w"]o

to it by =cme foreign la This is necessary if effect

is to te given to the conflict rule of the forum, 1hus

11

it has seen held in RE ARNNEUSTREY by RUSELL, J that:

the ouestion whether az person is or isnot domiciled

in a foreign countiry¥ is to be determined in accordance

with the recuirements of knglish law as %o domicile,

irrespective of the cuvestion whether the person in

guestion has or has8 not acouired a domicile in the

foreign country in the eyes of the law of that

country. _ _ _ _

Falconbridge contends that this insistence ty the
gnglish courts to define domicile in the knglish sense -

may be frustrated by their use of the doctrine of renvoi.

Other connecting factors which are freOUenfly. _
employed in the knglish conflict of laws such as the place
of making a contract or the situs of a2 thing, may also | |
give rise to conflict of conflict rules~§s a result of thé'
differences in the definition of the factors 1hemselves.
This type of conflict of conflictis rules is latent, o
If the conflict rules of two countries agree that a given
question be referred to the law of the place of commission,:
they may nevertheless differ as to their interpretafion or
definition of the place of commission. OQnecountry may
consider the place of commission as the place where the
nct constituting the wrong complained of occurred, whereas
the other may consider the place of commission as the

place where the initial events leading to the commission

_ of the act occurred.

10. Falcondbridge, op cit pg 131
11. (1926) ch. 692 at 705 - .

‘ ?3:-_ . .
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Generally however, the situs of a tangible thing is a guestion
of fact and its use as a co necting factor presents no difficulty in

any country, However, problems similar to those experiencedin respect

of the pluce of commission illustrated above, may arise as regards the

. ) . |
situs of intangibles such as choses in action and the poodwill of a

business.

2a An Examination of the heterogeneity of Nigeria and
the existence of a multiplicity of perscnal laws.

The Niperian Society is a highly complex one, It is not only
the size of the country which covers some 923,768 square kilometres12
or the nearly 250 ethnic nroups13 that live within it that account for
the complexity, but rather the diversity in the customarv laws of
these 250 ethnic groups. The problems created by the divergence are
however gradually disappearing particularly in the Northern Staies
where Islamic law has to a large extent replaced most local

customs. DEven in areas where Islamic law does not apply, customs

of smaller ethnic groups are being overshadowed by those of larger

ethnic groups as a result of intermarriare and urbanisation,

This multiplicity of laws resulted in multidimensional

conflicts and as indicaled at pare 6 above, the rcason for

these inte-nal conflicts of laws is purely historical,

Prior to the introduction of the substantive code of
criminal law by the Lugard Admninistration into the Protectorate

of Nofthern Niveria in 190l there existed a

=~

12. The Europa Year Book 1984 Vol. II P, 2167
13. Worldmark Encyclopedia of the Nations Vol,2 P.236

12.



system of Islamic law which applied throughout the
Protectorate. Customary or tribal laws however, existed

side by side with Islamic law in this ares.

The introduction of Islamic law intoc the Protectorate
of Northern Nigeria dates back to the pericd of the Fulani
Jihad of Qthman Pan Fodioc in the 19th Century 2nd is alspo H_'i
partly a result of the influence of the Arsbs through the .
Trans-Saharan Trade routes; In the Southern Proteciorate on
the other hand customary law was penerally anplied by the
customary courts until the amalgamation of the Northern and
Southern Protectorates in 1914 and the subtsequent extension

of the criminal code to the Scuthern Protectorate in 1216,

The introduction of the criminal code in the Protectorates
did not however lead to the im.ediste disregard or extinction
of customary law., In fact in the Northerh Protectorate the
introduction of the.code was very much opposed ty the elites on
the basis that the code did not meet the wishes of a moslem
society"14 Customary criminal law was therefore not
abrog ated by the Criminal code and the two operated side by
side. _1he situation led to many problems particularly in
respéct of the recognition of the defence of provocation for
murder cases by the criminal code, OSince provecation under the
crim;gal code operated to reduce murder to manslaughter, it did
nof'géin the favour of the muslims because ﬁnder striet

JIslamic criminal law, provogation made no difference to the

14. E.H.Ofoxri - Amankwah, 7The Penal Code and the Criminal

' Code -— their origins and differences
Journal of Islamic and Comparative Law Vol.7
1998 p.5a. '
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of fence of mucder and killing under any circunstance wns
punishable with death,

Similarly, certain offences which were recognised by
Islamic Law were not codified in the criminal code. These
included such offences as adultery, incest, drinking of alcohol
by a muslim etc, It is therefore not hard Lo sce why the code
met with stiff oprnosition,

At the dawn of independence, the North felt that there was
a need to opt out and have a separate code.q; This led to the
introduction of the Prnal code in the iKegion in 1960, This code
is by no means a codification of Islamic law as is generally held
in some quarters, Some offences codified therein, though recognised
in Islamic Law as offences, are nevertheless piven modified
punishments contrary to the requirements of strict Islamic law,
For example under section 286 of the code theft is an offence
and is punishable with five years imprisonuwcnt under scction
287 of the code. 1In strict Islamic law however, the punishment
for theft is amputation of the hand, Similar differences exist
throughout the penal code and it would be outside the scope of

this work to proceed on theiranalysis,

In the South on the other hand, it would seem that the
introduction of the criminal code in 1916 did not very much
affect the existing customary practices of the people.

For instance, acts such as adultery, incest, drinking of alcohol
by Moslems which were not codified still remain '"lswful' to

a'large extent with only a nominal fee payable

15. K. S. Chukkol, the Penal Codej Its genesis and standing,.
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as compensatisn to the husband when adultery has been:" ”

commitied with his wife,

It must however be pointed our that evenléf the
present moment, the existence of the Criminal code and the
penal code in the south and North respectively, has not
altogether succeeded in wiping out customary law which still
very much regulates civil-matters in moct areas. 1t was infact
the realisation of the people's need for their warisus
customs that led to the establishment of customory courts ih
Lagos, QOyo, Ondo, Imo, Bendel and Anambra states t» mention
just a few., In fact the constitution gives power to any state
wishing to establish a Customary Court of Avpeal to do so:r6
lt is in pursuance of this provision that states such as
Platsau and Bendel have each established a Customary Court
of Appeal. : e S -

One feature of any customary law is that it attachea
to the individual no metter where he poes. Iln other words as
pointed out z2bove, it is personal In nsture, such thet the
connecting factor which always determines the application .
of a perticular customery law to the personal affairs of an
individual is either his religion or his tribal or ethnic
affilistion. Thus Yoruba Customary Law would always be |
applied to a Ioruba.man no matter his place of residence ifﬁva
an issue falls to be determined in accordance with customary
lﬁw; Similarly, a Hausa man domiciled in Warri in Bendel State

would always wish his aff airsto be determined in accordance
with islamic law since that law is now recognised as"native

16. Section 245(1) of the Constitution of thersderal Revublic
of Nigeria, 1979. e e e
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low and custom" in the Morth by virtue of the Natiﬁe Courts

Law]7

However it should be pointed out that Islamic Law
has beer erroneously called 'hative law and custom‘. 1t is

a lepgal system comparatle to Homan Law as wellé.s knglish Law.

It has also been contended by K.S Chukkol18 tﬁat the
various reforms in 1967 which led to the enactment of area
Courts kdicts and the subsequent provision in the suépended
Constitution of the Vederal Republic of Rigeria, 1979, for
the establishment of Sharia Courts of Appezl would tend *to
give rise to an irresistible view that "Islamic law is a system

of law somewhat ouite different from 'native law a2nd custom'.

If this view is correct, and there is a strdhé'gfounﬁhfbr
believing that it is, this wpou)ldtend to raise a situation
where for example,-a muslim from a Yoruba community in sSokoto
might say that thomgh a moslem his'native law and custom®
does not recognise adultery a8 a crime and that he sSees

nothing wrong in it.,

.If one proceeas on this basis therefore, it would _
be Bafe to say that Islamic law is applied to a party 6ﬁiyﬁﬂ
when he submits to its application inspite of his religion.
this view tends to whittle down the efficacy of religion as
& connecting factor in determining the status of an individual,
for the application of Fnglish law instead of Islamic Law

Thus a moslem who opts/or his own customary law where he has one

cannot be seen to have done any wrong,

17. S.2 NativeCourts Law, 1967. .




| Aé indicutéd earlier, the complexity of the Nigerian
spciety lies principally in the diversity of tribes and
tribal laws, The Ibtos of Eastern Nigeria {consisting
of Anambra, Imo, Cross River and Rivers States) have
ouite a different custom from the Ibos who inhabit
Asaba area of Bendel State when one considers issues of
substance. Similarly, the Hausss and Fulanis who inhabit
the Northern States have two distinct cultures. These |
distinctions are however gradually being marred by the
influence of Islam anc intermarrisfre. The Idomss of
Benue state, the lIgbirras of Kwara state, the Birop of
Plateau state and other smaller ethnic groups within
these areas, all have different customary laws, The
intercourse of these various tribes as a result of |
urbaﬁiéatidn and the resultant contact necessitated by

trade is bound to raise issues of conflicts.__'-ﬁﬂw

Since it is the personal cuality, that is, either
religion or membership of a partifular ethnic group
that determines the application of a particular customary |
law to the personal affairs or transactions of an e
individual, it is hard to see how any of these caﬁ bé
easily shaken off. They are cualities. which attach
permanently to an individual . Thus slthough it is
poésible for an individual to change his religion, it 15';3:
_very rare occurrence. But even where the change does occur
this ultimately leads to the adoption of yet another '+

religion, It would be an exercise in fut ility however



to talk of changing one's ethnic group or trital

affiliation.

With this analysis of the complex nature of the
Nigerian society, it is not therelore hard to see why
conflicts atound as between the application on the one
hand, of one form of cusiomary law or the other, and of
customary law and English Comwon Law on the other. The
origins and development of these Bources of conflicts and
how they have been tackled would form the basis of the

next discussion.

3. CONFLICT OF LAWS IN NJGERIA -~ its sources and the

development of interpersonal and interstate conflicts.

The sources of the Nigerian rules of conflict of laws

can be classified into four heads for reasons of C\nveniencejg
These are:

a. English law

b. Decisions of Courts outside Nigeria

c. Nigerian (local) legislation and case law

d. Public International Law,

The rules of Private IMternational Law like all other
rules of Private and .ublic law received into Nigeria are
principally rules of English Private international law. It

is therefore necessary to state the mode ot reception of
such rules of knglish law into Nigeria.

19. 1.0.Agbede, op cit p.12
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English Law was first introduced into the colony of
Lagos in 186320 and as we have seen above, a criminal
code baced or. knglish law was first introduced in the
North by the Lygard administration in 1904 before it was
subsecuently extended to the South. It is however
clear that subsecuent statutory provisions such as the
Interpretation Actz1 extended the whole body of English
law into other parts of Nigeria in 1900, The adoption
of the English law by the Western, Northern and Easterm
Kegions followed its adoption by the Federal Territory in
1945.

Section 45 of the Ipterpretation Act states thus:

"Subject to the provisions of this section, and
except in so far as other provision is made by any
Federal law, the common law of kEngland ~nd the
doctrines of ecuity, together with the statutes of
general application that were in force in England
on the 1st day of January 1900, shall be in force
in Lagos and, in so far as they relate to any
other matter within the exclusive legislative
competence of the Federal legislature, shall be in
force elsewhere in the Federation.

On the other hand, Section 28 of the High Court

Law of Northern Nigeria 22

provides as follows:
subject to the provisions of any written law and in
particular of this section and sections 26, 33 and 35
of this Law;

a) the common law

b) the doctrines of eguity and

c¢) the statutes of general application which were in
force in kngland on the 1st day of January, 1900, shall
in so far as they relate to any matter with respect
to which the legislature of Northern Nigeria is for
the time being competent to make laws, be in force
within the jurisdiction of the Court.

20. Ordinance No.3 of 1863

21. Cap 839, Laws of the VFederation ofNigeria and Lagos,
1958 now cited as Law (Miscellezneous Provisions)
Act, 1964

22. Cap 49, Laws of Northern Nigeria,196€3.

19.



Similarly, section 15(1} of the High Court law of
23

Eastern Nigeria states:

subject to the provisions of this section and except
in so far as other provision is mede by any law in
force in the region, the common law of England, the
doctrines of eqguity and the statutes of general
application that were in force in kngland on the
first of January, 1900, shall in so f@ras they

relate to any matter for which the legislature of
the Hegion is for the time being competent to make
laws be in force within the jurisdiction of the Court

In Western Nigeria hbwever, section 3 of the Law of

England LApplication) Law24

is couched in the following
terms:ff'
From and after the commencement of this Law and
subject to the Provisions of any written law, the
Common law of England and the doctrines of tguity
observed by Her Majesty's High Court of Juatice in
rngland shall be in force throughout the Kegion,

The Western Nigeria provision made nomention of
statutes of general application asnd has saved itself from
the yet unresolved arguments in respect of the limitation

date by omitting the same from its provisions., Nevertheless,

the controversy as to the nature of the imported common BT

law which was received into Nigeria still remains.

'  ¥Some writers such as Park and Nwabueze contend that it
is not the English law that has been received in Nigeria by

“the verious reception statutes. Park in his'Sources of

125

Nigerian Law contends that the older gnactments

receiving knglish Law "did not add the words'of Frjland'

23. Cap 61, Laws of bastern Nigeria, 1963
24. Cap 60, Laws of Western Nigeria, 1959 o
25. A.E.W. Park The Sources of Nigerian Law, 1963 p.19
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'"to qualify the common law but that it was the practice of the
judges at the time who were virtually all British and trained in
English law to consider only English cownmon law. He seems to be
of the view that had the recent receiving statutes not incorporated
the words "of England™, this would have encourared the development
of a Nigerian common law and equity, although he admits that the
phrase "of England" is in consonance with the common practice of

the Jjudges.

In his '"The Machinery of Justice in Niﬁeria'ds Nwabueze
examines the question whether “the common law which our courts
are required to aicply is the common law in its exclusively English
context™, He provides the answer thus:

"As applied to the common law countries, 'the
expression "Common Law" is used to mean the legal
system and habits of legal thought that English
men have evolved, In this sense il is contrasted with
systems of law derived from Roman Law' (quoting irom
R. M., Jackson's Machinery of Justice in England,
3rd edn p. 15). It is in this sense that the common
law is applied in some of the older commonwealth
countries and in America, ond it is submitted, should
be aptlicrd in Ni eria. It is wrong to suppest that
our courts are absolulely bound by the specilically
English text or version of the common law,

In expressing this opinion, Nwabueze was thinking of an ideal
situation and one would not fail to share this opinion with him,
But in as much as one would have wished that the English virsion of
the common law is not absolutely binding on our couris, Lhe general
practice uil our courts do sugsest that this wish 1s nol altainable,
Both the Interpretation Act and Lhe Western Nigﬁrlan Law of England
(Avplication) Law lay down in unambiguous terms that "“the common
law of England" is applicable. In fact it is only the Northern
Ni-erian Provision that has avoided the use of such a phrase and one
could conclude on that ground that Nwabueze's opinion is only

true as far as Northern Nireria is concerned.,

26. B. 0. Nwabueze, The Machinery of Justice in. Nigeria, 1963 P,21



While disagreeing with the views expressed by these
writers Antony Alloth1 his 'New Essays in African Law'27
contends that it was "the common luw and statute of kngland
that was imported intc West Africa ......." and other .
areas in tropical Africa under British rule and that "1egal
scholarship must recognise this fact". He goes on to

suggest that legislation is the only remedy to any' inconvenient
conseguences' that might have arisen as a result of this

The learned writer went on to say that where thefe is
an express reference to the law of England,that reference
must not te overlooked and that where a recent legislation
further re-echoes or re-enacts a previous legislation, it
is only reasonable to presume that the legal syslep does

not intend to effect any basic change.

) ' a

Hence, 'common law' in/later enactment may be taken to
refer to the Common law as therefore administered and
defined by courts applying the 'common law' under an
earlier statute (unless a substantial change, e.g. a
variation of date, has been introduced by the later
Act)28. .

He concludes that since the evolution of,say, Kigerian
Common law would, to a large extent, be tied to Iits knglish
parent, such evolution would not be of anyforce and that:

One can, however, argue that from the moment when
English law was received as the basis of zn African
country's legal system, then the unenacted part of it
tecame the common law of that territory. Thus Nigerian
Common law starts (if we ignore the Preliminary
reception for Lagos) with the English law a2 it was on
Janvary 1, 1900, with necessary adaptations and

27.A.N.Allot, New Essays in African Law, 197C p.34.
28.1Ibid o e e e




modifications. The status of the common law once '
received as the common law of an African country,

is quite different from that of a foreign law in

Private International Law. It is part of the Law

of the court of which the court way take judicial

nolbice,

From the foregecing therefore, one would tend to agrve with
Allot that the English law imported into Nireria is the common
law and statute law of England and that any inconveniences caused

thereby can only be rectified by means of legislaticn,

So far, we have been talking about the reception of the
English common law into Nigeria but the reception statutes also
talk about the "doctrines of equity", The doctrines of equity
are essentially the body of principles developed by the court
of Chancery in England as a gloss upon the commnon law. These principle
of equity existed from medieval times, altnough the principles of
equity that existed during the medicval times were less rigid
than the modern rules of equity which are comnlicated,
technical and are certain, According to some writers it is
this ripsid or technical equity which, under the reception
formula, has been imported into common law Africa and judzes in
these countries have considered equitable maxims as part of the

general law that has been received in their countries,

The statutes that have been 'received'ocr imported
into Nigeria are "statutes of general aprlication in England",
As to what statutes are "statutes of gencral apﬁlication" there
has not been any consensus amongst writers and judges, and

different propositions have been put forward at various times.

23.
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Oﬁé viéw“is tﬁat“for ité geﬁerél applicability,.the
statute must api'ly throughout the United Kingdom, that iIs in
Scotland, Ireland, and England, Park is of the opinion that this
virw is untenable bocause all the reception stotutes talk of

general ayplicalion in England only. Thus in Mp Sh.olu 9 Mr.

Justice Webber who had earlier held in Dede V., Africas Aﬁsocintion30

that the" Land Transfer fAct 1897 was a sltatute of general
application took a contrary view and held that the Land Transfer Act
was not a statute of general application becuuse it was not in

force in Scotland and Ireland., But his decision was over ruled

in Young V. Ahina31 by 'hr West African Court of Appenl which held

that the Leand Transfer Act of 1897 wus in force in Ni eria. The
Court while disagreeing with Webber's J° decision in e Sholu's
case sald:?

"The Land Transfer Act of 1897 ar: lied quite vrnorally

to all esLales in anland of perseons dying after st
January. 1898, It is difficult to see how a

statute could be of more "“"gensral anvlication" in

Enpgland than that,and it was inforce in Bnglend on Ist
January 1900, we tind cursclves unable to foliow Lhe
reasorning ol webber J. in holding that Lhe Land Transter
Act was "even more restricted tha, others.......2nd does
not a-vrly to Nigeria', It would aprear that the basis

of this reasoning was that the Land Transfer Act apvlied

to BEnsland only and not te Scotland or Ireland., We are
unable to agree with this vicw. It seems to us that

the words "of general application™ are used with reforence
to the matter of the statutes and not only Peoaranhlcally.
Also it seems to us that under section 1l Englend . s
is the test of geograhical generality." _ T

Yet another viaw put forward is that "of seneral

application” means "generally applied in the colonies"?2 II j??

29, (1932) 11 N.LR.R. 37 -

30, (1910) 1 N.L.R. 130 St o
~ 31, (1940) & WACA 180 at 183 18n
32, Park, op cit P, 25




This view is also rejected on the basis that it would result
in a vicious circle tecause the courts of each colony

would look at the practice of those of every other colony

and where an English Act is not applied in any of them, this

would result in its non application by the others.

Perhaps one can say that the decision of Osborne C.J.

in Att-Ceneral V. John Holt and 6033 is most illuminating

as far as the criteria for determining a statute of general
application are concerned. He said:

No definition has been attempted of what is a statute
of general application ..... .. and each case has to be
decided on the merits of the particular statute sought
to be enforced, Two preliminary cuestions can, however
be put by way of a rough, but not infallible test, viz
(1) by what courts is the statute applied in England?¥
and (b) to what classes of the community in England
does it apply 2 1If, on January 1, 1900, an Act of
Parliament were applied by all civil or criminal
Courts as the case may be, to all classes of the
community, there is a strong likelihood that it is in
force within the jurisdiction. If, on the other hand
it were applied only by certain courts(e.g. a statute
regulating procedure), or only to certain classes of
the community (e.g. 2n Act regulating a particular trade),
the probability is that it would not be held to be
locally applicable,.

It has been contended that this statement of the learned
judge is restrictive and would leave out a number of Acts
which ought to have gualified as statutes of general

applicutlon.34

It is however important to note that it is only the
statutes of gei.eral application that were in force on the

'1at of January 1900 in England that a2re in for ce in
Nigeria. Where an English Act has been repealed in England

33. (1910) 2 N.L.R 1 at 21
34, see generally the criticisms of this statement in Park,
op c?t 2t pp 2€6-28,

')l'
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by an English statute after 1900 this does not divest it of
its general application in Nigeria. Thus the wills Act, 1861
has been repealed by the Wills Act 19€3 in England but the

repealed Act still remains in force in Nigeria.

Although all the reception statutes favoﬁr the o
application of the "imperial laws .....0... 80 far only
as the limits nf the loc&l Jurisdiction and locel circumstances
permit" and subject to any existing or future local.or. |
federal legislation, our courts have never theless disregafded
this reguirement and have sometimes handed down judgnents
which are not only shocking to commonsense but are also
unrealistic, Yror instance our courts following the knglish
Common Law position as cedified under Section 2% of the
Criminal Code35 have held that a mistake of fact in order
to afford a defence to a criminal chargé must not only be honest
but also reasonable. The test of reasonableness however, is
held to bte what would appear reasonable to a 'reasonableman;
whiech is literally inter pretedo mean an enlightened man,

In R.V.Gadam36 in a conviction for murder the defendant
relied upom section 25 of the Uriminal codewhich affords a
defence ior a mistake which is both honest and reasonable.

The case for the Prosecution was that the defendant telieved
his wife had becn bewitched bty the deceasedlwhom he killed

as 8 result, e

Wkile conceding that witchcraft belief was common

35. Lap 42, Laws 6f the Federation of Nigeria and Lagos
1658. T
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among ordinary members of the accused's community the court
nevertheless said that it would be:
a dangerous precedent to recognise that because
a superstition, which may lead to such a terrible
result as is disclosed by the facts of this case,
is generally prevalent among the community, it is

therefore reasonable. The courts must, I think,
regard the holding of such beliefs as unreasonable.

One would have expected the court to regard the belief as
reasonable and still go ahead to convict the accused on the
ground that it is unlawful to kill witches, after all witches
are hunan beings. ‘

It could therefore be concluded that the English law
received into Nigeria is the English Common Law and doctrines
of equity as well as statutes which were in force as at 1st
January, 1900, Although one may tend to arree with Nwabueze
that our courts are not absolutely bound by-the specifically
English text or version of the common law, the general
practice of the courts does seem to suggest that the
English text or version is binding. It is therefore hoped
that very soon the courts would take or adopt a bold stand
and come out with their own version of the common law
distinct and separate from the English version. It is
only then too, that the courts can come out with a set of
rules of conflict of laws totally independent of the rules

now in operation by virtue of the various reception statutes.

b. Decisions of Courts outside Nigeria

Another source of the Nigerian rules of the conflict

27-



of laws is decisions of courts oulside Nigeria. Such
decisions must be those of superior courts of the foreign
countries and are not absolutcly binding but are merely

of persuasive authority only.

Park37 suggests that the only English decisions binding
in Nigeria are those of the House of lords, and he bases
this suggestion on the premise that Nigerian courts are
directed by the reception statutes to apply the common law
and ecuity "of England". With the development of the
Nigerian legal system since independence and the rapid
rise in the number of lewyers trained in Nigerian law in
Nigeria, coupled with the growing awareness for the need
to develop a truly Nigerian case law devoid of any foreign
influence, one would tend to put forward the view that
English decisions, be they of the House of lords or any
other High court, are now of persuasive authority only, at

least in practice.

c. Nigerian Legislation and Case Law.

wWith the rapid erosion of English law as a saource of
Nigerian law, Nigerian legislation and case law have become
two important sources of Nigerian rules of the conflict of
laws. One would have expected that the basis for the
reception of the English law into Nigeria was to look at it

as a model upon which to develop Nigerian Law.

With independence anc the creation of various regions

B7. Park, op cit pp.62-63
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in Nigeria with separate legislatures, and the existence
of a central Feueral legislature, the impact of Nigerian
legislation as a source of law began to be felt., It is

the interpretation of these various legislations by the
Nigerian courts in appropriate circumstances that has given

rise to the development of Nigerian case law.

The recognition of the doctrine of Precedent by the
Nigerian courts has led to the incorporation of English
rules of the conflict of laws into Nigerianlaw. This
process of development of the Nigerian rules of the conflict
of laws is still continuing and as at now, there is a dearth
of materials in the field of Private International Law.
1t is only necessary to pay less attention to English
cases if the neeu to develop truly Nigerian rules of the
conflict of laws is to be realised. Park has expressed
the pessimism that " as long as the courts are directed
to apply the common law 'of England', it will never te
possible to ignore English cases entirely! It is therefore
suggested that the time has now come for Nigeria to do away
with the various reception statutes and create new rules making
it obligatory for counsel in court to cite only relevant
Nigerian authorities. It is only when such authorities
do not exist on a given subject matter that the freedom to

seek guidance from other sources should be recognised.

d, Public International Law

This is yet anbther source of Nigerian rules of the

conflict of laws. The importance of this branch of the

29,
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law ﬁslaISOurce of  the rules of the conflict of laws 1ies' ";
principally in the relationship between Private International
Law and Pybliec International Law. The two branches of the

law although interrelated are different, but nevertheless

the underlying basis of both branches is the achievement

of justice.

AS Btated by Graveson-Cthe relationship between these

branches of law can be seen in the fact that there exist
certain cases which are on the "border-line between public
and Private International Law", He went on to say:
For between those two systems lies an ill-defined
region in which principles of both sometimes claim
to be applied, Sueh cases may arise,for example,
when a sovereign state is a party to a coentract
of Private 1aw .i.ivnveese
The Principle of the Comity of Nations which is the
fundamental basis of Public International Law and which
rests on the idea of reciprocity is not limited to this |
branch of the law alone. In fact some writers argue that _
decisions in Private cases have sometimes been rested on the
Principle of comity and on that basis therefore comity .
cannot hecessarily be sald to involve reciprocity when
applied to those private cases. Therefore while recognising
the relationship between these two branches of the law,
. Graveson contends that "the doctrine of comity provides.
an inadequate and unsatisfactory basis of the modern
“conflict of lzw", But the paramount duty of every court .ffﬁi

io do justice to all manner of people necessitates the

38. OGraveson, op cit p.11
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application of the doctrine of comity and in this respect
therefore its importance even in Private International

Law cannot be over emphasised,

The Development of Interpersonal and Interstate Conflicts.

A8 noted earlier, interpersonal conflicts of laws
develop a8 a result of the existence of a multiplicity
of trives and tribal or customary laws; and Lhe resultant
interaction between persons as a result of mercantile and

social intercourse,

The issues of interpersonal conflicts have sometimes
been regarded as issues of internal conflicts and such
issues can only arise in respect of civil matters in Nigeria
today. This is because the bulk of the criminal law is now

codified in either the Criminal code or the Penal code.

Internal or interpersonal conflicts of laws can either
be conflicte between natives, that is, conflicts between
different systems ol customary or tribal laws, or conflicts
between natives and non-natives; that is, conflicts
between English law and customary or trital law.
Interestingly however, conflicts between customary law
and English law have been taken care of by statutes: and such
Btatutes refer expressly to "English law" as the alternative

to local custom. bSuch statutes 8re to a large extent

comprehensive except that under the rules ofPrivate

¥nternational Law there have to te some modifications, such
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that the alternative to local custom may be taken to mean
some system other than knglish law. This would include

for example, Kenyan law, Ugandan Law, Australian Law and so

on,

Statutes regulating conflicts between various customary
laws on the one hand, and customary law and English Law on the
other could be found inthe various High Court Laws. Thus while
enjoining the court to apply native law and custom, sub-section

{2) of section 27 of the High Court of LaposAct39 states

thus:

Any such law or c ustom shall he deemed applicable

in causes and matters where the parties thereto are
natives and also in causes and matters between natives
and non-natives, where it may appear to the Court

that substantial injustice would be done to either
party by a stirict adherence to any rulesof law

which would otherwise be apnlicable.

The Act, however, does not define who a "native" is
and guidance could therefore be sought fromSection 3 of the
Interpretation Ae~t which defines the word thus:

"native" includes g native of Nigeria and a native
foreigner

"native of Nigeria" means any person whose parents
were members of a tribe or tribes indigenous to
Nigeria and the descendants of such persons; and
includes any person one of whose parents was a member
of such a trite,

"native foreigner" means any person (not being a
native of Nigperia) whose parents weremembers of a
tribe or tribes indigenous to some part of Africa
and the descendants of such persons, and shall
include any person one of whose parents was a member
of such tribe.

This by necessary implication would mean that an

African from Uganda, Kenya, Niger or any part of the

39, Cap 80 Laws of the kederation of Nigeria and Lagos,1958
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continent is a "native". He need not be from Nigeria.
Persons who may be called "half-castes" alsn fall within

this definition.

Section 34(2) of the High Court Law of Northern

Nigeria40 while making a similar provision provides
that where it may appear that substantial injustice would

be done if rules of English Law (emphasis mine) are applied

the court shall apply nativelaw and custom.

Cases of inheritance and succession have not been
catered for by all the provisions. 1t would seem therefore
that these have to be decided in accordance with the

Principles of knglish Law,

Whereas the Lagos Act and the Northern Nigeria
provision talk of injustice arising as a result of
adherence ta "any rules of law which would atherwise
be applicable" and "adherence to the rules of knglish
law" respectively, the Eastern Nigeria High Court Law41
talks of "adherence to the rules of any law or lawe other
than local custom? The Western Nigeria High Court Law42

is similar to the Lagos and Northern Nigeria provisions.

In practice, it seems that all these phrases do not
actually introduce any difference in the law as such, and
they all operate in the same way. Also, whereas all the

provisions recognise instances when native law and custom

40, cap. 49, Laws O f Northern Nigeria, 1963
41, cap 61, Laws of kastern Nigeria, 1963
42, cap 60, Laws of Western Nigeria, 1959
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would be applicable, they nevertheless give exceptions to

the rules stated above.

Therefore where the transactior or agreement between
the parties is unknown to customary law, Inglish law

is deemed to apply.

The Narthern Nigeria High Court Law however poes
further than the provisions of the tederal enactment
and those of the Eastern and Western Nigeria to provide
that:
In cases where no express rule is applicable to any
matter in controversy, the court shall be governed

bty the <rinciples of justice, eouity and good
conscience.

All the provisions do not however state when English
law could be applied. But one can infef from the
exception createac by all the sections that English law
is applicable in situations not coverec by the said
sections. For instance in cases between two non-natives
the presumption is that English law is tobe applied even
though the statutes do not say so in veryclear terms.

But where the two non-natives agree to be governed by
another system of law, then the presumption as to the

applicability of English law would be rebutted.

The above provisions deal mainly with the conflicts
that arise between various custoparylaws and between
customary law and English law. However, there is the
further conflict which arises between systems of

customary law. In other words when the court agrees that

34.



customary law is to be appliedi to the issue before it,
which customary law is applicdible? As indicated above;

this confliet is a conflict begtween persons who pess the

test of "native! but who, altHough invariably are governed
by customary law in their var!ous transactions, face the
problem of determining whlchgrules of customary law azre

to be applied to the transaq%ion in gquestion. This conflict

is regarded by Park as conflict between local and personal

l

43 this type of conflict 'is one

According to Park
that has been produced largely by the disappearance of rigid’
geographical divisions between tribes aﬁd the corresponding
growth of mobility among the PopulationV These conflicts
however, arise mainly in Area and Cusfomary Courts and there
are Statutory provisions that alsoc takeeare of such conflicts.
1t has however been suggested that it is these rules rather
than the rules of private Il ternatinnallaw that shauld be

applied by even Magistrates' and High Courts when confronted

with such a problem.

An ares which provides a great deal ol difficulty fof
judges 1is that of interstate conflicts, These arise mainly
as a result of the wide legislative powers given tn states
by the constitution. The conflicts become more noticeable
when the courts of one state are faced with the issue of
applying the laws of another state., For example the conflict
may arise when courts in Sokoto are faced with a factual

situation reguiring the consideration arnd application of the

laws of xano and AnambraStates. There is no clear statutory
43, Park, op cit p. 116 . '
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guidance in relation to such conflicts although it is the
general practice for courts to apply laws that operate
within their jurisdiction. They apply foreign laws or
laws of another jurisdiction only when such are pleaded.
The lack or absence of such statutory guidance as obtains
in respect of interpersonal conflicts has led courts

to apply their discretion in resolving interstate
conflicts., This hes however led to some unsatisfactory

44

resulte. 4“Thus in Amanambu V. Okafor an actisn for

damages against the defendants was originally commenced in
the Highcourt of Onitsha under Fatal Accidents Law Northern
Region 1956 because the accident for which the

plaintiff was suing occurred in the Northern Region. When
the defendants raised the ouestion of jurisdiction of the
Highcourt of Onitsha"in respect of an aqcident that
happened in the Northern Region which was brought under
the Fatalpccident ﬂaw Northern K.gion 195€", the plaintiff
amended his cleaim and sought to substitute ¥atal Accident
Law 1956 of EasternNjizeria for the Northern Region Fatal
Accident Law. Both parties were resident outside Northern
Nigeria. The trial judge held that the order granting
leave to the plaintifif to amend his statement of claim was

a nullity and that he had no Jjurisdiction to hear the suit.

The Supreme Court while stating that the learned trial
judge erred in nolding that the order granting leave to

amend was a nullity said that "the case must be looked at

as a claim for compensation founded on the Fatal Accidents

44, (Unreported) S5€. 278/1965 delivered on July 1, 1966,
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Law of Eastern Nigeria, in accordance with thatamendment,
in respect of an accident which occurred in Northern

]
Nigeria.

In holding that the claim based on the katal Accidents
Law, Ekastern Nigeria cannot stand, the Supreme Court
said:

Had the claim as originally btased onn the Fatal
Accidents Law, Northern Nigeria, been left unamended,
then we would have had an opportunity of considering
whether it could have been brought in the Highcourt
of kastern Nigeria, and of going into questions of
Private International Law and the possibility of
enforcing in kastern Nigeria a claim founded on a
fatal accident in Northern Nigeria in respect of
which compensation was being claimed under the

Fatal Accidenis Law, Northern Nigeria. But we

cannot do that in the present case: for here the
plaintiff insists that he can found his claim on the
Fatal Aeccidents Law, Eastern Nigeria, and with that
we cannot agree.

A year later, the Supreme Court in Ashiru V. Benson * anor}“’

while considering a case concerning an automotile
accident which occurred in Western Nigeria but an action
was commenced in Lagos Highcourt under the Federal Fatal Accident
Act, dismissed the defendants/appellants contention that
an action could not lie under the tederal Statute since the
automobile accident took place in Western Nigeria. The
court held that there was no need to amend the statement
of claim 8¢ as toa base the action on the Western Nigeria
Fatal Accidents Law because:
As a general rule, foreign law is g question of fact
and must be pleaded .......,. tut section 73(i) (a)

of the Evidence Act reauires the Highcourt of Lagos
to take judicial notice of 'all laws and enactments and

45. (19€7) N.KL.R.363 at 366
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any subsidiary legislation made thereunder having
the force of law oy heretofore in force or, '
hereafter to be in force in any part of Nigeria®
and it is unnecessary to plead matters of which
the court take judicial notice .....

Surprisingly though, the Supreme Court did not
over rule or distinguish its previous decision in Amanambu's
case where a claim was dismissed simply because it was not
based on the Northern Nigerian ratal Accident TLaw when the

accident occurred in lNorthern Nigeria.

It would appear from the two decisions of the Supreme
Court that the court was more concerned with the issues
of jurisdiction and choice of law. The court did not
therefore find it expedient in Amanambu's case to go"into
cuestions of Private International law and the possibility
of enforcing in kastern Nigeria a claim founded on a fatal
accident in Northern Nigeria" when the very basis of the
claim for compensation itseli was to be founded on the

Fatal Accidents Law of Northern Nigeria.

Amanambu's case could therefore be distinguished from
Ashiru's case on the ground that in Ashiru the claim was
not sought to be founded on the Fatal Accidents Law of
Western Nigeria. The claimants simply based their claim.
in Lagos Highcourt on the Federal Fatal Accidents Act.

"Had the claim been based on the Western Nigeria Fatal
Accidents Law perhaps the Supreme court would have found

it necessary to uphold its earlier decision in Amanambu's
k‘émm““fﬁnf e ki, " -

a5t
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The two decisions are therefore .authoritative

as far as the doctrine of binding precedent is concerned.
It is only hoped that the Supreme court would eome out

with a clear ‘pronocuncement §o rvsolve Lais conflict,

4., Laws of Territorial Application -~ The Matrimonial

Causes Decree, 1970.

The bulk of the laws of any country are territorial
in application. That is to say their application is limited
to the boundary of the country or state within which they
are enacted. Thus the criminal code and the penal code
are all territorial in their application in the sense that
they operate only within certain geographical areas in the

country.

However, it is with the territorialityof the matrimonial

causes Decree 197046 that we are concerned with here.

Qur interest in this law lies mainly in its recognition
of the concept of domicile as the basisupon which jurisdiction
on matrimonial causes is founded. Thus under Section 2 of the
Decree, it is provided as follows:

2(i)" subject to this Lecree, a person may institute
a matrimonial cause under this Decree in the Highcourt
of any state of the Federation, and for that purpose

the High Court of each state of the Federation shall
have jurisdiction to hear and determine.........

46. No.18 of 1970
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(2) Proceedings for a decree —

(a) of dissolution of marriage; or

(b) of nullity of a voidable marriage; or

(¢) of nullity of a void marriage; or

{d; of juaicial separation; or

(e) of restitution of conjugal rights; or

(f) of jactitation of marriage,
may be instituted under this Decree only by a person
domiciled in Nigeria.

This section goes on to provide under sub-section
(3) that :
for the avoldance of doubt it is hereby declared
that a person domiciled in any state of the
Federation is domiciled in Nigeria for the purposes
ol this Decree and may institute proceedings under

this Decree in the Highcourt of any state whether or
not he is domiciled in that particular state,

The emergence of the Decree and its contributions or
shortcomings in relation to the concept of domicile

will form the basis of the discussion in chapter 4.

5. Federal and State Domicile

The concepts of Federal and state Domicile have
generated a lot of controversy in Nigeria amd this has
led to the question of whether the old unitary concept of

domicile could truly be applied in Nigeria.

Recognising the difficulty that would arise in a
Federation with regard to the operation of the unitary
concept of domicile, Graveson said4T

Important developments have taken place in the
British Commonwealth since the era of domicile

in the 1860s. First in Canada, then in Australia
South Africa, the wWest Indies and Nigeria, as well
as in other parts of the commonwealth, the legal
duality of Federation has sought to operate on the
old unitary concept of domicile ccisveccse

—
——

47. Graveson, op cit p.186
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Although domicile is traditionally based on a single
territorial system of law, yet the citizen of a
Federation is subject to two legal systems, State
and Federal, in both of which domicile may be
relevant. Surely this common situation calls for
a new and two dimensional concept of domicile, 8o
that a citizen may have Federal or national
domicile as a basis for application of the law

of the Federation to which he belongs and a state
or provincial domicile as a basis for applying
the law of that legal unit of the Federation in
which he habitually lives.

In respect of matrimonial causes in Migeria, this
controversy hus now been resolved by section 2 sub-section
2 of the Matrimonial Causes Decree which recognises one
Nigerian domicile for proceedings under the Decree. Those
who favour the view that there is a state domicile contend
that since matters like legitimacy and succession are
principally determined by the state and"there were state
domiciles as regards those matters, to subscribe to Federal
domicile as regards lFederal matters would infringe the rule

that a person cannot have more than one domicile at one time

Thus in Okonkwo V. Eze49, in a petition for dissolution

of a marriage brought by a wife against her husband for an
allepged adultery, the petitioner averred that both parties
were domiciled in Nigeria. There was neither an allegation
nor evidence that they were domiciled in Northern . Hegion
even though the petitioner has been resident there for

two years prior to the petition.

w48

48, A.S5,Adensanya, Laws of MatrimonialCauses, 1973 p.17
49, (1960) NNLk 80 at 81-82
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In striking out the petition for want of jurisdietion,

Hurley, Ag. CJ said:

The person whose domicile is material in any
dispute concerning legitimacy nr concerning

the succession to movables willnecessarily have a
domicile in one of the Regions or in the Federal
Territory of Lagos, not in Nigeria as a whole.

When he comes to court to petition for a dissolution
of marriage, he cannot have more than one domicile
at the same time; bhe must have the same domicile
as he has for all other purposes, and that will

be a Regional domicile or a domicile in the Federal
Territory. I conclude that in order to give this
court jurisdiction in a suit for the dissolution of
marriage the petitioner must show that he or she is
domiciled in the Northern Region,........ and it is
not sufficient to show domicile in Nigeria as a
wholel

In Machi V. Machiso the Petitioner and her husband

both originated from the kKastern Hegion and were merely
resident in Lagos where the petition was filed. It was
held that since each Hegion has a separate jurisdiction
from the point of view of International Law, a person
can only be domiciled in a region and not in Nigeria

generally.

The decision in Nwokedi v. Nwokedi’! seeins to be in

favour of a Federal domicile and Onyeama J said:

There is only one domicile in this country for
matrimonial cause and that is the Nigerian domicile.

The learned judge seems to have based his decision
on the promise that there is only one system of law in
Nigeria relating to matrimonial causes (other than

Matrimonial causes arising underVative law anéd custom or

50. (1960) LLR 103
51. (19%8) LLR 94 at 95

42



W3

Moelem law) and that such law is enacted by the Federal
legislature., Had the regional legislatureg been given such
power to legislate on matrimonial causes it seems the

learned judge's ruling would have been different,

52

In Qdiase V. Odiase”  ratayi-williams J, (as he thep

was) was in favour of a Nigerian or Federal domicile in
Matrimonial causes, He stated thus:

It is, in my view, possible in a Federation like
Nigeria for a person to acoguire a Nigerian domicile
for the - purpose of the operation of the Matrimonial
Causes Act even though for other purposes his
domicile or residence may be connected only with a
Region or the Federal territory ......e... AS lines
of communication are opened throughout the country

it is easy to conceive ef a person, such as a
naturalised Nigerian citizen, .¢«.¢e....as8 having
become a permanent membter of the Nigerian community
without having identified himself with any HRegion...
Having regard to all these factors and particularly
those bearing on the unity of the law and jurisdiction
applicable 1 am of the view that for the purpose of
matrimonial relief, a person can only be @omiciled

in Nigeria, not in a Region or in the Federal
territory.

The learned judge although considering issues of
matrimonial relief, nevertheless recognised the fact that for

other purposes there could be a regional er Federal

domicile.

rhere is also a persuasive authority in Australia,
a federation like Nigeria, for the view that for purposes
other than Matrimonial relief, Federal and state domiciles

can exist at the same time. Thus in Lloyd V. Lloyd53Earry.J

;f (196 )2&11N1Q91 at 94
(1362) V.R. 70 at 71
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said:

"The Propoegition that a person cannot have more than
one domicile at a given time........ seems designed
to avoia conflicts and inconsistencies in respect
of personal law, and im a constitutional framework
such as exists in Australia it probatly recuires
cualification ..,¢s404.. I 8ee no reason inherent
in the common law concept of domicile why the
Parliament of the Commonwealth is not competent

to create or recognise the existence of an Australian
domicile for the purposes of its law with pespect
to matrimonial causes, even though for other
purposes the Gomicile of an Australian citizen

may be connected only with a state or territory".

Section 2 subsection (3) of the Nigerian Matrimonial
Causes Decree seems to be in 1line with the decision of

Fatai-Williams, J in Odiase V. Ocdinse and also of

Barry, J in Lloyd V, Lloyd. The section provides that

a person domiciled in any state of the federation
is domiciled in Nigeria for the purposes of this
Decree. (emphasis mine)

It could therefiore be concluded that the Matrimonial
Gauses Decree recognises the existence of a dual

domicile in Nigeria.

.4_4 :



CHAPTER TWO

CONNECTING FACTORS_IOR_THE ASCERTAINMENT OF PERSONATL LAW

.The very idea behind perscnal law is that every person
has the right to enjoy the laws cof his own people or the
laws of the group into which he was born. The theory
of the perasonal law also recognises that for reasons of
bpusiness efficacy and soclzal intercourse,everyone should
be free to select or choose the communityte which he wishes
+to belong., Thus a Nigerian who leaves Nigeria and settlgﬂ
among the Kikuwm in Kenya and marries a Kikuyu woman |
under Kikuyu customary law can be said to have freely

- chosen Kikuyu customary law as his personal law.

Bﬁt the very basis for the existence of personal law
has been questioned and its continued retention has been
condemned by walter Raeburn on the ground of "want of a
connecting fctor by which it can satisfactorily bte chosen
and for lack of any appropriate subject matter on which it
caﬁlfonsistently operate to» the advantage either of

jurisdictional 1
jndividual persons or ofy communities™

He contends
that “the efforts made in the past and especially during the
last one and a half centuries" to find a satisfactory
connecting factor or criterion for the choice of the personal
law have yielded nothing but disagreements, uncertainty

énd the renvoi"z.

t. Walter Raeburn, Dispensing with pex&onal Law, (1962)
_ Icn.g Vol. 12 p.125 - .. . e e e
2. op, cit at pp 146-147 ... -0
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- The importance of the personal law in fhe field of
Pri;éte International law cannot however be overlooked
inspite of the various criticisms levelleo against it by
Raeburn. Infact while recognising ttie fact that "the
personal law has developed empirically and differently in
different societies, adapting itself to local needs, to
reach a result today in which considerable diversity is

5

found", Graveson” nevertheless contends that "in the sense

that the concept of the personal law gtands in opposition
certain

to the application of the 1lex fori under/circumstances,

the concept is consistent with the broad theme of Priwvate

International Law a8 a system",

It is the need to evolve a common aéceptable staﬁdafd.
in domestic relations in different societies in which the
parties have chosen to live that has led to the evolution
of the personal law, and the concept today is determined
either on the basis of natlonality or domicile. The
exiBtence of other connecting factors that determine the ?
personal lsw cannot also be overlooked.It is therefore
necessary to consider the role Hlayed by factors such as-}f
nationality, domicile, habitual residence, tribte, religion

and citizenahip in determining the personal law.

a. NATIONALLTY

Nationality denotes attachment to a particular legal

territory or state. This concept "arose out of the feudal

. 3. Graveson, Comparative aspects of the (eneral Principles
R of Private International Law, 2 Recueil des
Cours (1963) p.60
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doctrine of allegiaHCe“4. The concept became more prominent
in French law =zfter the French Revolution 2nd it replaced
domicile as the connecting factor for determinirng personal

law.

According to Morris, E

the change from domicile to nationality on the
continent of Europe was accellerated bv Mancini's
famous lecture delivered at the University of Turin
in 1851. Under Mancini's influence, article 6 of the
Italian Civil Code (186%) provided that "the status
and capacity of persons and family relations are
governed by the laws of the nation to which they
belong! Mancini's ideas proved extremely influential
outside Italy too, and in the second half of the

nine teenth century the Principle of Nationality
replaced that of domicile in code after code in
continental Europe...ecscee

Today, the concept of nationality is recognised as a
sound legal principle in most continental countries although
its retention as a connecting factor for determining an
individual's personal relations has been much criticised.

According to Raeburn6

"Reasons, it is true, are nxever lacking for its
retention,at any rate in certaincountries, as a

sound legal principle, provided that it is thoroughly
understood not to mean what its name implies., It is to
mean "State Membership"; 'and seeing that no individual
has the last word in 2 chuice nf state -membership,
and many have no word in it at all, to adopt such
membership as the criterion of the Personal law =—

the law of that district in which tne individual is
assumed to have the Troots and ties of his preference,

e where he is among his 'own folk' — borders on mockery"

¥
4.Raeburn, supra note 1 p.126

5.Dicey and Morris, The Conflict of Laws (1973) p.128
6.Raeburn, supra note 1 p.128
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Nationality is a subject of international law and
according to the common law it is the place of tirth
which determines nationality. 1t is, for example, for
Nigeria as a nation to determine who its nationals or
citizens are . 1t is not for the Law of England or of
Ghana to determine this fact. The recognition of this
fact has led the Hague Convention on conflict of
Nationality Laws ot 1930 to provide in articles 1 - 2 that
it is the duty of each state to determine who its own
nationals are under its own laws and "questions as to
whether a person possesses the nationalityo f a particular
state must be determined in accordance with the law of that
state."7

Since nationality refers to the "global legal order"
of a state, its sufficiency to tie an 1ﬁdiv1dual to a
particular legal System or law district within that state

is very much in doubt,

Cheachira8 contends that nationality is "objectionable
as a criterion of the personal law on at least three grounds".
First, on the ground that the propositus may have lost
contact with the country of nationality or may never have
been connected with it at all because he has chosen 1o

establish his home elsewhere.

Secondly, a man may either be stateless or may

7. Lennart Falsson, Marriage and Divorce in comparative
conflict of Laws (1974) p.81
8. Cheshire , Private International Law,(1979)p.185
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have more than one nationality. For example in Federations
and countries with multiple legal systems or law districts,
it is difficult to state with any certainty which of the
laws is the law of the nationality; and: when this is
coupled with the fact thet the inuividual has a wual

nationality, a court Tfaced with such problems would have
to fell back to another connecting factor in order to

ascertain the persconal law, For instance the court may

adopt other conmnectingfactors like residence, domicile or
where the individual has his rootg /Ozhere his ancestors
originated in order to ascertain the personal law. In

some cases the court may_disregard any of these connectiﬂé
factors and apply the law which it thinks test suits the.u_55

circumstance. Nationality cannot therefore "determine

the internal law to which a man is subject",

Fortunately however, these problems have been realised
by the framers oi the English Adoption Act, 1968 and the
Act provides considerable detail for the problems of
either ascertaining a person's nationality or the difficulty

of dealing with persons with dual nationalities..

.Séétion.9(4).of the Act provides that where a person
has no nationality or his nationality is not zscertainable
for the purposes of proceedings under the Act he is to be. . -
fﬁéeated as a national of a country where he is habitually ; 1

resicent, or if that country is part of a multi-jurisdictional

.l

nation, as a national of that natjon;_?fgm,g”

L9



b. DOMICILE

Accordaing to Cheschire9 domicile indicates a man's
civil status and provides the laws for determining his
per sonal rights and obligations. It is constituted by
residence in a place or country with the recuisite intention

to remain there .

However, the concept of domicile in its true English
characteristics is different from the French concept of
domicile., Thus whereas the French concept of domicile
has"a dual meaning in French Private International Law",
denoting either habitual residence which is8 residence at
a certain address, or " a more general meaning as a
substitute for nationality" in cases of succession

10 the English

inheritance or divorce jJjurisdiction,
concept of domicile is much more than habitual residence
because the intention recuired for the residence is

stronger.

The purpose for using domicile as a connecting factor
is to secure an acceptable standard upon which the
relationship ol individuals living within a particular
legal unit could be determined. The Permanent and
voluntary living in a particular legal unit which are
the two basic ingredients aof the English concept of
domicile determines the individuals capacity to

contract, to acquire legitimacy or to make a valid will.

9. op.cit. p.183
10. Graveson, Supra note 3, p.64
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Since there 1s a freedom to change a domicile, an individual
could determnine his persconal law by simply chaaging  his domicile
anytime he fecls like doing so, Thus domicilec as a connecting

11

factor is an "individualistic and liberal system",

-y

- 12 - . . o e :
Graveson © while emphasising Lthe imyortance of domicile in

determining personal law stales that:

"the operation of the personal law, by virtue of a
permancnt and voluntary living in o porticular counlry,
represents both the theory and practice of English
private international Law, which bases the personal
law on the domicile of the individual &nd thus enables
him by a simple change of domicile, to live under
whatever system of personal law he chooses"

Those who favour domicile over nationality arpgue that
since domicile means the country in which a man has established
his permanent home, it is more natural and more arnpropriate to
subject him to this home law instead of subjecting him to the
laws of a country in which he is a citizen and which he may
have abandoned. But Cheshire is of the view that if the
country which adopts the principle of nationality also
recognises anc accepts the doctrine of renvoi, the law of
the domicile would, in practice, be subsitiluted for the law

of nationality,

But although nationality as a connecting tactor
is rather hersh on Lhe individual in the sense Lhat

it subjects him to the law$ of a state or country from which he has

11, Martin Wolff, Private International Law, (1950) P.103
12. Op cit, note 3 supra P.61
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chosen to run away, it is much easier to determine than
domicile. OSince the ascertainment of domicile depends
largely upon the existence of intention which may
sometimes be hard to prove, nationality is easily
ascertainable and a change of nationality, which must
have official tacking, can often be verified by reference

to documents.

These advantages and disadvantages of either connecting

factor not withstancing one could coneclude that whereas the
concejt of domicile is capable of raising a great deal of
controversy in determining the personal law, the employment of
nationality will not produce any better result. The
employment of either factor and its suitability to the

parties concerned depends largely on the circumstances, as

the two have been used at various times without causing

much hardship to the parties concerned,

The two factors of domicile and nationality seemed
to be the only factors recognised by the Royal Commission
on Marriage and Divorce as the bases of Personzl law. After
sitting from 1951 +to 1955 the commission submitted its
Report in 195613 and in respect of jurisaiction in

matrimonial causes the commission reported as follows:14

9 (i) For the purpose of this code, the Personal
law of a party shall be:

13. Cmd 9678 (1956)
14. Cmd 9678, Appendix IV, p.396
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(a) the domestic law of the country in which
that party is comiciled,if under the rules
of Private Internationallaw of that country,
cuestions of personal status are governed by
the law of the country in which a person is
domiciledy failing which

(b) the domestic law of the country of which
that party is a national, if under the
rules of private internationzl law of that
country, questions of personal ctatus are
governed by the law of the country of which
a person is a national; failing which

(¢) the domestic law of the eountry in which that
party is domiciled

(2) Where the court is recuirec under subsection
(1) (b) above to look to the law of the party's
nationality and he has more than one nationality
he shall be taken to be a netional of that
country in which he is also domiciled, or,
failing that, a n~tional of that country of
which he jast became a national."

15

Cheschire has decried this civision of the world into

those countries that adopt the Principle of Nationality and

those that adopt domicile. This division has been the

stumbling tlock in the movement towards the unification of
the rules of private international law, and he sugpests a

reconciliation of these opposing views.

C. RELIGION AS A CONNECTINC FACIOR.

A person's relationships are also determinable by the
religion which he professes. The KHoyalCommission on
marriage and Divorce while observing that "the personal

law of a man is the law of the country with which

S —— 4w - — e — —— - —

1. ", 0p, cit. p.185
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he is most intimately connected"1( also realised

the fact tnat personal law might depend on other connecting

factors such as religion. The commission at narapraph

839 noted:
"In some countries divorce can be obtained without
recourse to the court. In ascertazining the personal
law ol a spouse it may, therefore, be necessary for
the English or Scottish ecourt to look to some religious
or legislative or executive procedurc wherety divorce
may be effected in the country in which the spouse is
domiciled or of which he is a national",

Thus a moslem's family and property matters such as

legitimacy, legitimation, adoption,marriage and divorce

and matters of succession, are governed by Islamic law.

Since religion sanctions both his conduct and behaviour, it

is the connecting factor for determining his status or

personal law,

However, religion, like domicile, is an individualistic
concept and can also be changed at will although it is
very rare indeed for a man to change his religion. In
fact, for a great majority of people, religion attaches to
the individual at btirth. A person is thus either a
Christian, a Hindu or a Moslem by virtue of his birth in
any of these families. Thus law is identified with

#religion, and if for instance a Nigerian court has to

16. supra, note 13 para. 83%¢€
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determine the validity of a marriage celebrated by a

moslem domiciled in Saudi Arabia, the court has to consider
first whether the person is cvomiciled in Saudi Arabia in
the Nigerian sense, and then determine the l1imits of Islamic
law on his capacity to enter into the contract. However in
states in which Islamic Law is applied it seems that the
concept of domicile is irrelevant. In any event according

to the practice of Islamic courts, they would only apply the
rarticulsr sect or school of jurisprudeﬁcé which is applied.
within that state. 1%t appesTs that Islamic law did not
deVeloﬁré éﬁéﬁem.of.ébﬁflict of laws.

*Although it is the fdndaméntal right of every person
to adopt any religion which he chooses, or change his |

religion when he aeems it necessary, such a change or
adoption would conseguently change his personal loew,

According to Graveson17 resasue

for the recognition of divorce decrees of persons
domiciled outside England and professing a religion
which exercises or permits its own jurisdiction in
matters of divorce, a dual test must be applied,
being first that of domicile in the English sense
and secondly that of religion according to the law AR
of the domicile as ascertained by the first testh, .

Unlike domicile which recognises unity in respect of
husband and wife in Nigerian law, there is no such thing

~as unity of religion of husband and wife. The wife by
" agreeing to marry the husband does not thereby embrace his

. 17. Graveson, The Recognition ofForeign Divorce Decrees,
: (1952) Transactions of the Grntaus bcc1ety
Vol,37. p.149 o L T 3,







