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ABSTRACT

Incorporated companies are a bye product of the evol
evolution of capitalist economies where the main objective
Is profit maximisation. The owners of these companies enjoy
some legal privilages which include limited liability up
to only the amount of shares they had subscribed to, but had
not fully paid up for (if any), separate legal personality
for the company different and aside from that of its owners,
perpetual succession etc. These companies, like the pro
proverbial goose, continue to produce profits for its
owners in perpetuity until some unforseen or unfavourable
economic or social problem develops that makes the company
not to function properly. Whan such discomfort occurs,
the company is said to be distressed and the distress
must be tackled urgently and decisively if the company must

survive.

Schemes of arrangements such as arrangements and
compromise, mergers and takeovers, receiverships etc may be
employed to revive an ailing company. These schemes
sometimes succeed, sometimes they fail to produce the desired
results, and where they fail, liquidation may becomes

inevitable.

Vii.



The nmenbers, creditors or other persons who have a
stake in the conpany or other concerned persons who have an
ailing conpany on band that does not respond to the schenes
of arrangenent enployed to revive it nmay now deci de what type
of liquidation process to adopt in w nding up the conpany.
Three options are open to them conpul sory |iquidation by
court order, voluntary |liquidation by nenbers or creditors
of the conpany and |iquidation under court supervision.

By whi chever process the conpany is liquidated, the ultinmate
aimis to collect the assets of the conpany, pay off the
cost of the liquidation and settle the creditors. If any
thing is left over fromsettling the cost of the w nding up
i.e. if further fund3 are left over, then the contributaries
are settled and sonetinmes the enployees too are settl ed,;

if there is a provision to that effect.

Liquidation is a drastic nmeasure. It brings the life
of a conpany to an end but does not guatantee that those
who have a stake therein will get any thing out of it,
dependi ng on whet her or not there are enough assets to neet

the clains of all those legitinately entitled thereto.

Viii
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GHAPTER _ONB

GENERAL INTRODUCTION

Under the Nigerian Legal System, an investor has an
option of three types of business organisational frame
works within which te invest his money. These include,
the sole proprietorship (sole trader), partnership and the
incorporated company. 3ince this work is a research inteo
the law and practice of company liguidation, the use of the
word "company” will be restricted to mean the incorpeorated
company under The Companies and Allied Matters Act, 1990.
However, before we proceed, it might be pertinent te find

out, what does the term "coampany" mean ?

There is strictly speaking no definite Legal definition
of the word ‘company'., The word is rather used generally
to refer to an association of persons carrying on business
under a corporate name either for profit or for charitable
purposes, and in some cases the word also extends to cover
an association of persons, (even though unincorpcrated) whe
carry on business together under a firm name as in the case
of pn.x-tl'wrshzl.]:'1.1 However 3Jection 650(1) of the Companies

and Allied Matters Act 1990 defines a company as -

1.



2

oo

" oes 2 company formed and registered under this
Decrees or as the case may be, formed and registered
in Nigeria before and in existence on the
cormencement of this Decree”.

Tris definitlion does not help.mafteré as it doas not tell
we what a caanpany actually means, at “best, the definition
uly pives us an idea of the type of company the law has in
mind when 1t makes referernce to the word "company”.
Nevertheless for the purpose of 4his work, the definition
in S, 550(1) of the Act becomes relevant because sgsentially
only a caspany incorporated under the Act can undstzo the
process of liciuidation 23 contemplated by the Act; except
alec the unregistared company me'nt.toned in Section 532,

For the purpose of laying a foundation for this research,

& werking, -defiﬁi'cion will be attempted for the word
Company. o |

In ordinary commerclal sense, a company is an incorporated
assoclation, collectiori or succesaion of persons having in
law an existencs, rights and dutiea uvnder a corporate

name, separate and distinet frcm_.j:}lzos_e of the psrsons who
are from {ime to time lts members, the purpose of such
asgociation belng profit making or charity as the casge

may be. L " -,



3.

A company could elther be private or public.
A private company is one which 1s owned by a maximum of
50 persons as prescribed by Section 22 of the Act and its
shares are restricted from public offer or tranefer.
A public coppany on the cther hand i@ one which has no
restriction on the number of ite members or on the public
" offer or transfer of ita aharéé. |
On the whqle, the incorporated caompany is the moat viable
;hd 1mﬁ;rfant unlt of inveatment in modern +times because
of the zdvantages associated with i, These advantages
include separate legal personality for the company distinct
froa ite owners or members and officera or organg, so that
the company can own property in its corporate name, sune
and be sued, and algo has perpetual succession, o that
the company continues in ;xistence independent of the life

span of its members, officers or organs,

Daspite the above conceptual niceties associated with
incorporation, a company may, when faced with adverse
econmmic situations contract and 1f those adverse effects
are not dealt with, the compeny may fail and therefore be
1iquidaf§& b& the due processes provided for in part XV f

the Companies and Allied Matters Aet, 1990.



h.

| Hawever, before the option of winding up is
.éontémplated; the Act makes adequate provisions for revi-
. vipg an ailing company through the schemes of arrangements
provided in part xvi (16) Section 537 - SLO or other
reconstructive schemes like mergers aﬁd'écquisitions or
take overs provided for in chapter 4 of part xvili of the
Act, Where the utilisation of these revival schemes fafl
to achleve the set objectives of reviving the company,
winding up thus beoomés.inevitable and thereby the life
of the company 1s brought to an end, |

It should be noted that before a coﬁpany fails, to
the extent that it becomes inevitable to wind it up, 1t
must haveumanifested some symptoms that could be diagnosed
as evidences of an imminent collabﬁe.'“The concept of
corporate collapse or what is popularly called corporate
failure becume noticeable or redognised as far back as
1720 in England prior to the advent of {ncorporation in
18L4li, At that time partnerahip‘type of companies were
formed by what was then refered\to as the elaborate deed
of settlémeﬁt which was ankégréement that regulated
the business relatlionship of members of the partnership
and also ﬁrov;ded for the holding of shares by members
in the partnership.2 This arrangement was the beginning

6f the march towards incorporation as a form of corporate
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Investment, Many of these partnership-like companies failed
and a select committee was set up to study the situastion,

Based on.their recommendations, the Bubbles Act of 1720 was
enacted.thch was intended to deal with the situation, The
majority of compsnies formed during this period failed too

- quickly and as such were lkkened to a "bubble"” which formed

and burst almost a8 soon a8 it was formed., Thus companles that
failed were refered to as hubble companies, The sftuation
continued up to 1825 when a new Bubble Companies Act was
enacted which granted charters to incorporated companles with
certain”measure of limited liability.

The importaut thing to note is that between 1720 and 1841

.when 1ncofporation waes fully recognised and granted to companies
the causes of the failure of bubble compmbies were identified
.as faulty or unsound business galculations, fraudulent obhJects
or that their objects were so ili constituted as wonld render
them most probable to fail, Despite the antiquity in the dates
of the above findings 1f is subtmitted that they still remain

" wvalld today.

The most recent data on the causes of corporate failure
lie in the survey carried out in 1973 by Dun and Bradstreet,

a firm of flnancial management experts in the U.8.A. who in
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their survey of corporate failure in the United States of
imerica revealed various causes of failure among which
management inexperience ranked first.

There are other major researches like that of John Armt13
snd 80 many others, some of whose work will be articulated

in the main body of this text.

It should be noted that once these symptoms or corporate
failure are not dealt with as effectively as they manifest,
the inevitable consecuence is to liquidate the comnany.

The Companies and Allied Matters Act 1990 provides elaborate
procedures for the winding up of a failing company. These
include a choice among three modes of winding up, winding up
by court order, winding up voluntarily or winding up under

court supervision.

By whichever of the three modes, a company is would up, the
assets will be applied to settle its liabilities, after
which the shareholders are settled znd the company iz struck
off the register of companies, theredy bringing the company's

life to an end.
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1.1 OBJECTIVES OF THE WORK.

Corporate failure in Nigeria has now become a
phenomenon, Since the introduction of the structural
adjustment programme in 1986, tough fiscal measures have
been adopted by successive regimes to revamp the Nigerian
economy, This had led to an unprecedented decline of
several businesses, which have had to be liquidated by the
due process of law as provided for in the Companies and
Allied Matters Act, 1990,

In this regard, there is the need to examine the concept of
corporate failure itself - to discover what the
causes are and the schemes that could be legally adopted
to prevent or avoid a collapse, and where it becomes
inevitable, there is the need to examine the procedures by
which =such a failing company could be liquidated or wound up
successfully so that all the parties involved are compensated
or settled accordingly.

It is with the above ideals in mind that this research
has been embarked upon.
It is also to examine this concept of corporate collapse from
a business as well as legal perspective so as to produce a
material that is a hybrid and a reflection of the thoughts
and desires of both the legal as well as the business mind,

s0 that it could be beneficial to, both the lawyer, the
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business man and any other person interested in the subject,

I acknowledge that there gre other authoritative texts that
have also touched on the subject either directly or
otherwise, such as Deji Sasegbon's volumenous series on

L

Company Law and practice in Nigeria' and J. Olakunle Orojo's

5

Company Law and practice in Nigeria,” however it is
submitted that these texts have dealt with the issues in a
traditionally legal perspective, hence the need for a
material like this which aside from looking at the issue
from a legal point, has also articulated the view point of

the business community which includes the economists and

financial management experts,

1.2 SCOPE OF THE RESEARCH.

This work is essentially intended to articulate the

practice and procedure for company liquidation under the
Companies and Allied Matters Act, 1990, 1In this regard,

the procedures prescribed in the said Act shall be examined,
Further-more, in order to achieve the already stated
objectives, 2 chapter has been included which examines the
concept of corporate collapse from the perspective of the

legal practitioner and that of the business man or economist,
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In that chapter, much of the views of the economists and
other financial management experts have been articulated,

For the purpose of examining the effects of governmental
interventions by way of fiscal economic measures on the
corporate enviromment or climate, a little exegesis has

been included in chapter two to show how governmental policies
have contributed to the collapse of companies in Nigeria and
for this purpose, the period between 1983 and 1992, a span

of nine years was chosen, 0UDuring this period, a series of
very harsh fiscal policies were implemented by the government
for the first time after over one decade of oil boom, with
the aim of restoring the prosperity that attended the oil

boom era.

Fur thermore, the materials available for providg the
hypothesis that harsh government policics also help to "Kill®
gorporate investment were current up to 1992 only, All my
visits to public libraries, The National archi ves,
Government Printers etc could not fetch me any materials more
current than 1992, Besides, this research was conducted and
concluded in 199), and as at this date materials up to 1992

could authoritatively be said to be recent.



10,

Since this research also has the underlying interest
1o contribute to learning and research, academic erguements
have been originated and discussed in the course of the
work in order to analysis the law to see whether it is
adequate or not, so as to ground a basis for my conclusions
and recommendations at the end of the_work.
1.3 ORGANISATIONAL LAY OUT,

i This work is broken down into six chapters which have

been presented in the following orders~

Chapter &ne is the introductory part of the thesis, It
introduces the reéeérch md briefly outlines the framework
upon which the thesis is founded i,e. the objectives, scope,
organisational layout and research methodel ogy.

Chapter Two deals with the ﬁhenoﬁenon of corporate
coilapse; The issues considered here are the legal and
economic perspective to the subject. The latent and
manifest causes have been discussed with the possible
remedies, N

Chapter Three examines the nature and substance of
winding up by the court and the legal procedures involved,

Chapter Four looks at voluntafy winding up and winding
up under court supervision, examining their nature and

substance and the legal procedure involved,
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Chapter Five discusses the philoscphical basis for
winding up as a creditor and investor protection, ¥inding
up here is discuseed in the light of its being used as a
protection for the creditor and investor where their interests

are irredeemabdbly under jeopardy.

Chapter 8ix is the concluding chapter and therein, tle

summary, conclusions and recoamendations are articulated,

1.4 DEFINIIION OF TIZRM3
Unless otherwise stated, references to the phrase

"the Act" means the Comparies and Allied Matters Act,
1220 Lawe of the Federation Cap, 59.

Heferences to the word "company”, also as already stated
means the registered or incorporated company under the
meaning confered by Section 650(1) of the Act.

"Vinding up" shall alseo be used interchangeadbly to

mean the same thing as "liquidation”,
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As earlier noted in the introductory chapter to this
work, The Incorporated Company is one of the three forms of
business organisations through which a business man may wish
to invest his money. The other two being the sole trader
and the partnership.

Cenpanies are formed for the purpoces of enjoying the
benefits that go with Inccerporation., These benefits include
a separate legal identity far the company, distinct from
that of its owmers, perpetual succession so that the company
outlives it's members or owners and officers,ete. As a
result of the above, the company can act through it's
corporate name, sue and be sued, own property, employ stalf
to carryout its objecte ard the members enjoy limited
liability in the compary if the company is one with limited
liability s0 that their liability to the company is limited
only to the amount of shares held but unpaid by them,

From the foregoing, it is clear that companies, normally are
not formed with the intent that they should fail, rather

they are intend to continue in perpetual succession
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and with the same perpetuity produce profit for its owners
as and whenever possible, The reference to the word
"Company" in the course of this discourse will be restricted
to the limited liability company which is formed for profit,
also for the purpose of incorporating the ideas and philoso-
phies of the Economists and financial management experts
in this area of the phenomena of corporate collapse which
it is submitted is of interest to both the lLawyer and
Economist or allied experts alike, the use of the word
"company" will fugther be employed interchangeably with the
word "firm",
This is necessary because to the Economist, the slavish use
of the word "company" only amounts to mere Legalism, They
therefore prefer to refer to a company and indeed all other
forms of business organisations as firms, The intent for
this usage being to portray these organisations more as
units for producing profits than their legal composition.

| As noted earlier on, firma are not formed normally
with the intent that they should fail, rather they are
intended to continue in perpetuity to produce profits for

its owners,
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However despite this ldeals, the fact is that companies
or firms do contract and eventually fail, if the contrace
tion is not controlled. uhen a Conmpany fails and sevaral_
others nlso fail so that it becomes a precedent and no |
longer an anomally that o company should fail, this
becomes a phenomena which I refer to as,or what I.call

corporate collapse or failure,

+
|

The cguses of corposnte collapse or business fallure
as the (conomists may prefor to call it, are a very complex
area of study as the causes oy failure range from the
visible to the invisible, ‘The complexity exlsts b cause
the phenomena of corporzte fallure itself 1ls inadequately
studied.1 This js largely because the cguses of.corporate
failure are only knoﬁn when 2 comuany that has fa%led is
examined as a case-géudy. It is now known that each éLcﬁlr
Company that has falled reveal peculiar problems which may
not be applicable to another similar company given similar

worsened
conditions or circumstances. The gituation is further as

Farrar2 properly puts it when most professicnals invéived in
the Liquidation_proceedings when confronted with the
diiferent and peculiar causative Iactors fo; Corporate
failure, usually come out with their own views baged on

their own diverse pecullar individual experiences and

therefore there ig little or no consensus at all on the
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Before a company reaches a state where it is refered to as
having collapsed, it must have manifested some symptoms
which are indicative of an ailling company. These indicative
symptoms like the causes of collapse are themselves not
conclusive nor of general application as they vary from

Company to Company given peculiar circumstances.

2.1 _PREDICTION OF POSSIBLE BUSINESS FAILURE,
The issue of predicting business failure lies deep
within the disclosure philosophy of the Companies and Allied

b Investors and creditors alike should be able

Matters Act.
to predict whether a company is viable or likely to fail or
whe ther the company is in distress or is buoyant. This is
to afford them free violation in choosing where and when to
invest or advence credit and this can only be done when all
the facts are laid before them.

One of these disclosure requirement is the one requiring
public companies to publish their statements of trading
profit and loss accounts. Section 345 to 354 of the Act,
imposes a statutory duty on the Company Management to publish

their balance Sheet so that progpective inveators or creditors

may see and know e Financlzl or ‘eset bese of the comeny
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before deciding whether to invest or advance credit to
it. It is hoped that investors and creditors alike will
be able, from the Company's balance sheet, to predict
the Factusl financiel position of the company as to know
whether it is really heslthy or ailing, However, the
balance sheet is a meee mask, it does not tell the real
position of the Company financially as these intricases
require Accounting prowess to unravel,

How then may a prospective Investor or Creditor be
able to rrecict with near-precision if a particular Company
is healthy or not , Since the balance sheet (statement
of financial standing of the Conpany) may not be sufficient?
This is =2n all important question because if corporate
failure can be predicted, it can very well be rrevented, and
it will help the investors and creditors to avoid those
companies that are not viable so that they don't invest
in such companies where their monies will be trapped, with
no hope of repayment,

Just as the balance sheet requires more than just casual
analysis of the arithmetical figures reflected on the
sheet, to understand its real implications regarding the

health of the Companies concerned, the issue of predicting
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symptoms of Corporate failure is even more intricate as
it requires deep knowledge of Accounting or expertise in
financial management to discern,

Financial experts hiave over the years at various times
researched and come out with various predictive symptoms
that point to a possible or impending failure, These
symptoms were arrived at by analysing various formulas
or what is refered to as financial ratios in Economic
terms, although these Formulas or Financial ratio analysis
have not helped matters as they require expert knowledge
of Accounting to be made use of, they are nevertheless
acceptable scientific methods of predicting symptoms of
distress, depicting an ailing company. It would therefore
serve some informative purpose to mention or discuss two

of such predictive ratios or formulas,

BEAVER'S_STUDIF3:

William Beaver, a ¥in=ncial expert,was the rirst teo
use financial ratios or what we mey call statistical
techniques to predict =ymptoms of corporate fallure based
on a S year comparative =anzlysis of some companies thet
failed and some that survived or prospered during thcse
chosen five years of his studies, }Nis fincings were hased

on a fermulaticn of Mathematicsl and statisticz2l data
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broadly as Bnnkrupﬁcy. This, it is submitted, did not

in substance depart much from Beavers general conclusions
as stated earlier while considering Beaver's studies,
However Mr. Altman went further to make certain general
conclusions that, first, there is no concemsus as to which
ratios (refering to all available ratios at that time i.e,
those formulated by other researchers including himself)
offer the best guide in predicting possible business
failure. Secondly, that the accuracy of each prediction
becomes more precise as the failure hecomes more and more
imminent, Thirdly, that if steps are not taken to avert
the fallure, one or two years ahead of the prediction,

it was most likely that the failure would definitely occur.
To further press home his conclusions, Altman postulates
that while all the available studies had provided much
needed information and served as models for future
researches, non of them was much helpful in providing
definite strategies to combat any symptoms of corporate
collapse as much as should have been desired to fight off
its occurence, He finally excuses this lacuna or inade-
quacy to too few available research in the area of .
corporate failure saying that the science is still grossly

under~developed and researched into.6
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Since it is not possible without mathematical exegesis
to discern the symptoms of corporate failure, one would
have no choice but to look at the causes of corporate
failures as they manifested in companies that had failed
over the vears 80 as to determine at least with some
certeinty without the use of mathematical formulas or

ratios the possible causes of corporate failures.,

2.2 PERSPECTIVES TO CCAPCHRATE FAILURES
As earlier on noted, there are two perspectives to
this concept of corporate failure, One view is the

Economic approach while the other is the Legal approach.

Both perspectives are to the extreme in opposite directions,

2.2.,1 Economic Perspective:

The economic perspective to the concept of corporate
failure is viewed mostly from the point of views of
financial management which is that the working of the
Economic forces of the Money Market and that of demand
and supply mechegnismz in the economy determines which
Company or economic unit should survive, and noghing

else.
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Corporate failure in the above perspective is seem entirely
as part of Lhe workings of a normal capitalist economy
which operates subject to the dictates of the market

forces which are multivariate, These market forces,

i.e, demand and supply snd the price indices determines

how scarce resources are to be constantly allocated within
the economy effectively so that any company which survives
is taken to survive because it is meeting the needs of

the consumers and this meanns also that the company is
properly allocating and naking use of the resources
aveileble to it, so that a Company that fails is taken

to be unproductive in the first place and so the Market
forces compel such a Company to wind up so that its
resources are naturally re-allocated to the more viable
companies, This economic theory of erfective re-allocation
of scarce resources within the economy depends on the
economic assumption that the market forces of demand and
supply and the price system opcrate efficiently to
determine which company is best m.eting consumer needs.
This fact is evidenced by the extent and amount of consumer
patronage a particular company enjoys and the profit margin

it decldres. This company usually remains buoyant, while
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the unviable one grows lean end finally fails and has to
be liguidated,

In economic sense therefore, corporate failure which
affords an effcctive re-allocation of scarce resources

for efficient utilisation is a healthy and welcome situation,
This of course depends upon the assumption that there are
more vibrant and viable companies within the economy which
could take over the resources previously tied down in the
unviable ccmpanies that had failed, A)lthough the above
concept of re-allocation of scarce resources for more
efficient utilisation sounds convincing it is not without
its side effects which also adversely aifects the Lconomy

socially and eccnomically.

A company which fails creates the problem of unemployment
for its erstwhile staff who now become applicants and
dependants, rather than producers, The Feceral Government
loses too i.e, It loses revenue that would have been
derived from the Failed Companies via Company tax.

These socio-economic problems associated with Corporate
failures are however toc be seen as necessary by products
of the process of efficient re-allocation of scarce
resources tnrough the workings of the price system .

within the economy.
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24242 Legzsl Perspective

The issues of Corporate Iailures are viewed in the
eyes of the law from purely the interests of the parties
involved or who have stake in the Comrany, These
interests snre usvally thnt of the investor and the creditor,
so0 that the law is not concerned with whether a company
ia making profits or not, or whether the company is
satisfying the interests of the incorperators or the
economy 2t lasrge or not, / Company is the creation of
its incorporators, so they decide whether it should live
or die, So that where a company is no longer serving the
interests of those who have a stake in it, they should be
free to decide whether the company should continue or not,
A Company that shows symntoms of apparent collapse should
be wound up so that the stakes of those persons who had
invested or advanced credit to it should be recovered and
they should have a choice of where next to invest,

This position of the law proctitioners generally is based
on two presumptions. First Credit advanced or invested
should yield protit, so that a capitalist who invests and
gets no satisfactory yield should have a choice of where
else to invest without having his credit or investment tied

down in gan unviable venture,
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Secondly a creditor who advances credit should be protected
from the adventurous whims and capprices of some directors
or members of a company who simply would not want to wind
up the Company despite that it simply remains unviable,
hoping that some how some miracle would happen to revive
the company. A concerned Creditor may petition for
liquidation in order to recover his money in the event

of the inability of the company to meet its obligations,
the reason being that if the law does not create a
drastic and effective way for Creditors to recover their
money from unviable companies, it might affect their
willingness to advance credit another time and therefore
the effective and efficient allocation of funds within the
Economy will be Jeopardized, thereby crippling the pace
of Corporate development since loan capital remains the
most readily available means of financing investment in
Nigeria. These legal views even though based on ideals
radically different from that of the Economists, they in
the end serve the same ideals of achieving a more effective
and efficient reallocation of scarce resources from the
unviable to the viable companies for efficient growth both

in the sector and in the economy at large,
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It should be noted however that despite the underlying
zeal of the law to allow investors and creditors the choice
+o decided whether or not to wind up an unviable company,
the law also provides for other schemes such as receiver-
ships, mergers, Take-overs, and other schemes of arrange-
ments which could be adopted to grant a failing Company
a lease of life to see if it will pick up., The choice
is however left to the investors and crediters and other

concerned persons to make.,

The problems of corporate failure are however of
common concern to both Company Lawyers and practitioners
in the Corporate sectors, be they lawyers or accountants

as much as it is to the economists and
financial experts, even though their perspectives of the
concept may differ., Leading surveys and researches on
corporate failures over the years have agreed on some
common causes of corporate failures, These surveys
reflect the views of leading financial experts and
corporate practitioners.7 These causes will be looked

at briefly.
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2.3 CAUSES OF CORPORATE FAILURFE

The following are the causes of Corporate Fallures:-

Insolvency or Bankruptcy:

This refers to & situstion where a company is unable
to pay its debts or meet its financial obligations., This
situation may either be temporal or perenial.

A bankruptcy masy be temporal where the net assets of the
Company are over and or abnove its total liabilities,

This type of bankrupécy is refered to as technical
insolvency. It means that the Comrany only has a
temporary non liquidity which could be solved by selling
off obsolete or dormiant m-chinery or other asset to raise
money to meet current expenses or liabilities,

Perenial bankruptcy occurs when a company continuously
runs out of or remains in debt without hope of getting
out or breasking even, so that selling off any equipments
to raise fund may mean putting the Company out of business
i.e, its total assets are either egual to or less than
its total liabilities,

This condition of financial distress kills a company fast

if no corrective measures are taken.
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Bankruptcy or insolvency is caused majorly by low
returns., This is a situation where a company's investment
fails to yield enough profits to sustain the company's
expenses, incured, pursuant to the production of the goods
and services it Markets, 1In this situation the company
could be said to be in distress and if the shareholders
choose to withdraw their investments and creditors become
impatient in demanding for their over-due principal and
interest, it is not uncommon for them to petition for
winding up of such a company.

This factor of low returns is a very potent economic
fact that has killed many Companies in Nigeria, A ready
example is Ovaltine, West Africa PLC which had gone out
of business for several years now,

Due to low returns as a result of inability to market
its beverages, the Company could not continue in production
- and therefore could not declare any dividends between
1990 and 1993. Between 197l and 1989 that's a period of
15 years, due to low returns, the highest dividends declared
by ovaltine West Africa PLC was 7.5 kobo. Other beverages
on the food-drink market provided cheaper alternatives

to the ones produced by Ovaltine West Africa PLC. i.e. by

1990 while a 00 grammes tin of Ovaltine product sold for
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¥110,0C, Cadbury Nigeria FLC sold a ;50 gramme tin of
Bournvita for Just N50,00, Ovaltine therefore priced
Ltself out of the market as consumers found solace in the
cheaper alternatives available,

Currently, Ovaltine has re.ained out of production,

Management Problems:

Although the most cases of business failure arise
from financial distress, !lanagement problems has in
recent times being identified as another potent force that
gives rise to business failure, Management problems may

take different shapes as follows:

Boardroom Crises: This usually occurs when there is
a rift among the board menbeors, with each faction trying
to outwit the other in order to establish control., This
situation usually lezds to a dead lock which makes it
impossible for the business of the Company to go on,
Vhere this situation persists, it may lead to the failwre

of the company.

Lack of skill or dynsuism: The art of Management
itself requires skill and dynamism in order to adjust
to unfavourable conuitions Lhe company may face iIrom

time to time, Managerial dynamism enables a skilful
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board to take prompt decisions, revise strategies or
diversify investment in response to any harsh fiscal or
Economic condition that is likely to adversely aifect the
Company. A good example of managerial inexperience or
dynamism is the case of ovaltine West Africa PLC earlier

discussed,

wWhen the producers of other locally manufactured beverages
like Cadbury Nigeria PLC were importing Machinery for
local production when the value of the Naira was still
strong, the management of Ovaltine PLC were still
importing their beverage for local packaging.

When the structural adjustment programme of 1986 was
implemented and Foreign exchange became scarce, the
other Beverages producers used their imported machines
to produce their products locally. Ovaltine PLC did not
have the machines because its board did not have the
foresight to diversify production to local manufacture,
but continued importing. The end result was that while
Ovaltine Beverage sold for 110,00 as at 1990, other
beverages of the same quantity like Bourvita sold for
only 150,80, Thus Ovaltine gradually went out of

preduction because there were ne more sales, the
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consumer populace having found, cheaper substitutes,
This problem of managerial inexpertise is so fundamental
that it cculd dictate the fate of any Company even before
it has had the opportunity to attempt to survive, This

is because so many companies have been identified to have
failed because they were hased on faulty business calcula-
tions or unproven or unempirical analysis so much so
that as the authors of Farrar's Company law puts it, those
business could not succ.ed by any possibilityg. Chief
Odoegbulem Unegbu, a prominent management consultant based
in Lagos Nigeria, 1dentifies this problem as the
inability ¢f management to predict the viability of an
intended investment based on a carefully designed and well

written feasibility study before funding.'®

Inadequate capitalisation: In a developing country
like Nigeria where the poverty rate is very high, inadequate
capital has become the bane of commercial investment,

Even though the Law is liberal by imposing only a small
amount as the minimum capital with which a company could
be floated i.,e. H10,000 for private Companies and ¥500,000
for public companies, out of which only 25% is required

to be subscribed for in the form of issued sharea.11
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The 2concmic realities of today demand much more
than that amount {0 float a company in Nigeria. Without
adequate capital with which to pursue the objects of the
Company, it is bound to fail. A company may resort to
borrowing as a means of railsing capital for its investments
but this has two consequences,

First, where the borrowing is resorted to, there is
the tendency to continue borrowing if other sources of
finance are not available. This leads to excessive
gearing i.e., a situation where the company continues to
rapidly expand investment with borrowed funds without a
corraesponding yield in profits, but with the hope that
some how profits will come in, encuch $0 liquidate all
the acrued debtas,

Althovgh Parrar argues that this situation is only a
symptom of bnainess failure, to be avoided, cther leading
authors on financial management differ, holding that 1t
is rather a potent caunse of “orporute fuilure 3o that h
company which i3 cauvght in the webb of excessive gearing
is already headed for failuretz 85 it is effectively an
inseolvont or lanlrupt company untll it pays off all the
debte alroady acrued,. { could mean disaster where the
ereditors simply refuse to agree to any scheme of

arrangenent to compromise the debt. They may petition
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for winding up13.

Fraud: This is a very strong factor when considering
the causes of buasiness failure nnd its relevance is fast
increasing because in our society due to persistent and
prevalent poverty, fraud pacses easily as a condonable
soclal vice,

Fraud is any form of deceitful or dishonest dealings
which results in loss to another person, Yhen fraud is
practiced on the company by way of siphoning its funds,
diverting its businesses, collecting loans for company
purposes but applying it to personal interests etec.

It may lead to financial distress in the company and this

could lead to failure,

2.4 GOVERNMZNTAL POLICIZ®S AND CORPORATE FAILURES

Government especially in developing countries such
as Nigeria plays very important role in enhaneing economic
development, This it does by initiating or promoting and
encouraging people and organisations to get involved in
ventures especially commercial ventures that would generate

more wealth within the econocmy., VWhen this wealth is

generated it may become a tool of oppression by the few

who control it. The government then crmes in again to
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initiate measures that will bring about redistribution of
wealth within the economy to enhance development and over-
all economic growth,
To achieve this goal, government adopts policies and
uses various intruments to enahnce this redistribution of
wealth to create a more healthy atmosphere that will
promote the efficient and effective re-allocation of
resources within the Economy through the working of the
market forces of demand and supply. These various
instruments that the government uses to influence the
redistribution of wealth and resources is refered to as
fiscal policy. Formulating fiscal policies may call for
intervention in peoples choices i.e, increase in Taxes or
reduction thereof, placing restrictions or other wise on
certain trades or businesses, imposing conditions for
certain investments etc., The implimentation of such fiscal
policies may occasion harsh and unpleasant conditions
adverse to the existence of certain business organisations,
as a result such organisations that could not manceuvre
their ways through the harsh conditions end up winding up.
In Nigeria for example, due to the downward slope of

the economy after the oil boom of the 1970a, the government
of Major General Muhammadu Buhari after coming into power
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on 318t December, 1983 proceded to introduce some hereh
econonmic measures o revemp the ecenomy, such zs clamping
down on foreign exchange transactions, 30 that foreigm
exchange hecame very scarce importation beecome very much
difficult so that companies which had depended on importing
parts or raw materials for local production folded up.
In 1986, the government of Gen:ural Ibrahim Babangsida
introduced the Structural Adjustment Programme which
resulted in high inflation cccasionad by the devaluation
of the Naira, More comprnies which had a skilful manage-
ment team manceuvred throuzh the zitnation by diversifying
investment towards local »roduction, These which céuld
not cops had to fold up. Comnanies which had obtained
foreisn loans had to pay back much more than they had
borrowed beenuse the laira had devalued ond the dellar had
greatly apprecinted in value, so that paying back in dollars
meant navine more in terms nf the amount of Naira needed
to meect the apnreciated dollar eauivalent. Companies which
conld not cope 2lso had to fold un.

The fiscal policies between 1984 -1992 included the
banning of inportation of rroducta like wheat e.t.ec, This
caused many companies which neaded wheat 28 raw materials

to f0ld up where theyr were unable to get Locally Produced
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Vheat as would meet their proddction demand, Many bakeries
folded up as a result,

Further more different types of Sariffs were increased to
raise more money for govermment spending in pursuance of
econcmic development, such as custom duties, imposition

of import quotas on the number of imports allowed of

ce tain raw materials o products, imposition of Exchange
Control and import licences e.t.c. All these measures
made raw materials impossible to obtain by certain
companies that depended on imported raw materials,

The aims of these fiscal measures was to raise revenue for
the government, protect local Industries from foreign
competition, correct balance of payments and trade
deficits with foreign countries ete,

The combined eifects of one or more or all of these several
instrunontes of fiscal policies created a very harsh
economic environment for many companies, Those which
could, had to cope with the situation, several others

which could not cope, folded up,

Statistios available did not reveal how much sach and
every ime of the above mentioned fiscal measures contribua-
ted to escalating the phenomena of corporate failure in

Nigeria, However, the rate of corporats fallure reflact
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by the statistics shown in the two tables below is a
result of the combined effect of one, or more or all of

the fiscal policies introduced within that period,

Table 1: C Iigquidation Rate in eria
mmgrouqi 984 -~ 1992, —

YEAR COMPULSORY LIQUIDATION VOLUNTARY TOTAL %
LIQUIDATION
1984 - 15 15 7
1985 4 9 13 6
1986 3 27 30 14
1987 1 25 26 13
1988 6 23 29 14
1989 4 19 25 1
1990 3 24 27 13
1991 1 17 18 9
1992 6 20 26 13
Jotal L UUUINNO. |, . Wa— > -,

SOURCE: Culled from a series of several Federal
Government Gazettes from 1984 - 19921 4

The above table Illustrates that between 1984 -~ 1992, the
period under review, Nigeria officially recorded a total of
207 Company faklires or liquidations,,28 were as a result
of compulsory liquidation i.e. by court order, 179 folded

by way of voluntary liquidation,
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1936 alone recorded the highest number of company failures
i.e., 30, It is interesting to note that, that was the
same year the Structursl Adjustment Programme was introduced
by the General Babangida Regime in Nigeria., The period
between 1987 ~ 1992 rovealed a fluetuation in the number
of liquidations recorded however the fluctuationa showed
a steady average increase, This meants that after the
introduction of the structural adjustment in 1986, aix
years after i.e. up to 1992, companies were still
struggling to survive the effects of the Adjuctment
Programme, that is to say the economic aituation in
Nigeria was still unfavourable for companies to survive,

Table 2: C(Classification of Company Ligquidations

in Nigeria between 1984-1992,
Developed from tavle 1 above,

Year Agriculture Manufacturing Service Others Total

1924 3 7 5 - 15
1985 - - 7 1 13
1986 1 7 12 10 30
1987 4 10 6 6 26
1988 1 9 12 7 29
1989 - 7 8 8 23
1990 2 6 9 10 27
1991 - 4 7 7 18
1992 3 S 8 10 26

%ﬁ'ﬂﬂ:m LLE&M::QLW:&L—MB =
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A breakdown of the above classification shows that
the agricultural sector recocded the lowost numboer of
Company falluree showiag that they were lzast affected by
the harsh econcmic rolicics of lhe government in the perdiod
under review, The service industry recorded the highesat . .
failures followed eclomely by the manufacturing Sector,

The fiscal peclicies introdnvced were aimed at diversifying
the econony from dependence onm o0il and imports to dependence
on Agriculture, The tuable shows therefore that after the
introduction of the 3tructural Adjustment Programme in
1986, C(nly ene agricultural based company failed, the
nnober increased to 4 Iin 1987 meaning the effects of the
Adjustment was still being felt, By 1988 the number had
drorped drastically e 1, on the average there was a
steady decrecee in company failures in the agricultural
sector meaning that the diversification was at least
effoctive, This is because it needed little foreign
exchange 30, investment in that sector was more appealing,
Secondly it means the agriculturally based companies
adjusted quickly to the harsh econcwic :€limate  honce

the lew rate of liguidation,
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The conclusions from the above analysis is that
government policies especially in a developing Economy
over the years have become a major cause of @orporate
Failure, Although the adoption of these harsh policies
were meant to correct the imbalances in the economy for
maximum over-all growth and development, it seems the same
policies were also working against the same idead of
over-all growth and development which the government
sought to achieve. However, if viewed from the point
of view that harsh economic policies only force ailing and
unviable companies to manifest and if they cannot cope
they should be liquidated so that there could be a
re-allocation of the scarce resources they once held up
80 that the viable ones may utilise them for maximum

economic development of the economy, then the fiscal

measure would be justifiadle.

The basic law dealing with the subject of @ompanies
and Allied Matters is the 19920 Companies and Allied
Matters Act and this law has provided for the procedures
for dealinz with ¢ containing the incidences of

Corporate Failure as and when they arise, These procedures
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predominantly aim at taking care of the interests of the
investors and the creditors who are usually the only two
categories of peraons who have a stake in every company
incorporated under the Act or indeed any where else in

the worlid.,

These procedures as will be discussed shortly are not
sequentially arranged ns to connote that ome particular
measure must be taken before the next or other one is
considered, The law just makes a general provision of
several procedures and leaves it to the persons concerned

to choose which procedure best suits their purpose.

These procedures or what I would call legal regimes
for dealing with the incidences of Corporate failures are
as followa:

I« Raceivership

2. Voluntary arrangements

b I Liquidation,

Receivership is a remedy savailable to a creditor who
advances a loan to a company either in cash or kind and
the loan is secured by a charge over the company's assets

in the Instrument establishing or evidending the transac-
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tion., This instrument is ca lled a debenture deed or certi-
ficate and it is usually issued by a company which borrows
money or purchases some assets on Credit. The deed or
certificate shows the terms upon which the credit was
advanced and whether the credit is to be secured by a charge
over the company's sssets or not.
Where the debtenture estrblishes no such charge, the
debenture holder is an unsecured creditor, but where it
does, the creditor is a secured creditor and only the
gecured creditor or group of creditors may appoint a
receiver nnd this they can do whenever their monies are
due, but despite making a demand, the monieas remain
unpaid.
How this operates is very simple. Whereever the credit
advanced under a debenture that is secured becomes due for
payment, the debenture holder makes a demand for payment

if it has not been made already., If the money still
remains unpaid and the debtor company does not compound

or get a comprcmise on the debt, the creditor may apply

to the court to appoint a receiver over those assets of

the debtor company that are covered by the debenture.

Raising Capital for investment by way of loans or loan

capital as it is more frequently called has become an
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indispensable mode of raising much needed capital so

that the law has made adequate provisions for protecting
Creditors from unscrupulous company Managers in order to
ensure that money advanced is repaid when due. To enjoy
this protection a Creditor may insist that séhe debtor
company issues t0 him a certificate or what is called

a debenture and therein specify that a certain or certain
assets of the company shall be kept as security that the
loan will be paid, so that if it is not paid, the creditor
may move in and take over that specified asset as security
for the payment of his money.

Usually, several remedies are available as follows:

1. The Creditor may sue to recover his money
with the interest,'”

2., He may petition for the winding up of the

00lpany'6

b He may apply for a court order to fore close or

sell the nourity' 7

4, Or [He may appoint a receiver over the assets
that are covered by the charge under the
dobenturo'a.

A secured creditor may instead of the other first three

remedies, choose to appoint a receiver to manage the

charged assets until enough money is realised to satisfy



46,
the debt before the asset 1s discharged,

The term receivership is not defined by the Act,
except that 5, 650(1) of the Act says a receiver also
includes a Manager. However, from the duties of a
receiver which will be considered in the course of this
chapter, & receiver ias a person appointed to teke charge of
property which is subject to a charge, The said property

remains in the physical possession of the debtor, but
over which the debtor has no power,

Receivershiyp is a very powerful tool for dealing with
incidences of impending covporate collapse which is due
to financial distress. when the receiver is appointed,
he manages the Assets over which he is appointed, with the
aim to recover the principal sum and the interest from the
money realised by the receiver through prudent and frugal
management, From this money, the Oreditor is paid and the
costs of the receivership are settled and the balance left
pver, if any is turned over te¢ the company, Sometimes in
the process of conducting the receivership, as afore-

mentioned, the affeclied company may be revived and placed

in a better financial state to pick up. At other times
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however, the receivership may not help matters, if the
Company is left in a worse financial shape.

There are no dupirical data to determine whether receiver-
ships have over the yeers helped to revive companies that
have had some of its assets subjected to the managemont of
a receiver, However one fact is not in dispute, the option
to appoint a receiver gives a financially distressed company
a8 lease ol life within which {0 revive 1f possible, beocause
the other optims to petition for winding up or to foreclosze
or to enforece the payment of the debt with the interest
would place additional pressure on the company which may

gend it eollapsinz faster or earlier than it should.,

In the case of receiverghip, the recelver helps the company
to0 generate funds (using the secured assets) with which

te pay up the debts rather t{han leaving the company teo
reise the money alone, To this extent thercfore, receiver-
ships are part of the lsgal regzimez for dealing with the

incidences of corporate collapse,

A receiver may be approinted in two ways, i.e. by the
gourt or by the secured croditort‘ 9.
Jowever, before considering the two modes of appointment it

pertinent to consider, who may be appeinted a receiver,
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The Act did not provide for the qualifications which
a person shall possess before he could be appointed a
receiver, rather it provides that certain categories of
persons are disqualified from being appointed receivers
or managers, They include, as provided under 8, 387 (1):

(a) An Infant

(b) Any person found by a competent court. to be
of unsound mind.

(e) A body Corporate

{(d) An undischarged bankrupt, unless he shall
have been given leave to act as a receiver or
manager of the property or undertaking of the
Company by the court ch had adjudged him
a bankrupt,

(e) A director or auditor of the Company

(f) Any person convicted of any offence involving
fraud, dishonesty official corruption or moral
turpitude and who is disqualified under 8.254
of the Act i.,e. a person convicted by the High
Court, of an offence in connection with the
rn'uno{inn, formation management or winding up
oracompaﬂiorwhohubomguﬂtyotm
breach of 8 duty to the company he was
involved with or where he has been held
liable or guilty of an offence, (whether he
ua: convicted or not) under 3, 513 of the
Act.

Any such appointment which contravenes the disqualifica-
tions mentioned above shall be null and void. In addition,
if the person so0 appointed was disqualified under para~
graphs (d) - (£), and he actes in the capacity he shall

be liable to impriscnment for not more than 6 months or

to a fine not excedding N500.¢¢, If the person so0

appointed is a body corporate as in paragraph (c) above,
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it shall be guilty of an offence if it proceeds to act
in that capacity and shall be liable to a  fine not
exceeding ¥2 ,000.%.20 The above sanctions are not
effectual upen the appointment being made in contravention
of the said provisions, but when the person Appointed
proceeds to act in that office or capacity.

However, where a perscn was acting in that capacity
before the cammencement of the Companies and Allied
Matters Act, 1990, he is not caught by the sanctions of
the said 9. 387 (2) of the Act, rather he may continue
to remain in that office until he is removed upon the

application of an interested porsm.21

2.5.3 Appointment By the Court,

Section 389 of the Act allows a secured Creditor to
apply to the court to appoint a receiver, or reweiver and
Manager to manage the property or undertaking of a company
which is subject to a charge under a debenture that has
beccme overdue for discharge by the Compeny. Only a
debenture secured by a charge may be realised by way of

appointing a receiver over the secured asset or under..

tak:l.ng.;22
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A secured Creditor may apply to the court for the
aprointment of a receiver under the feollowing eircumstances:

Where the security is in jeopardy, the Oourt may
not withetanding that the charge cover the Companyts assets
or underteking has nol become due, proceed to appoint a
receiver if it is satisfied that the seccurity of the
debenture holder ia la jeopardy, The court will infer
Jecpurdy where 1t is satlefied that events have cccured
or are likely %o cccur which makes it unreasonable to
ailoy the compeny t0 retain the power to dispose of its
assets considering the interestis of the debenture holders.
¥hat would amount to jeopardy in this case? Under the
coman law, the courts have held the following
ciroumgstances t¢ amount to enditions likely %0 place the
security of a debenture holder in  jeopardy, that is,
vhere the company hag olosed dowm or ie likely to close
down all or a substantial part of its ':ma.'mumw.z3
or where the company is distributing divideands to share-
holders from its reserved Ifunds or disposing of iis
assets for inadequate comsideration as would likely ileave
the deventure unsecured or insulficiently aacurod.z"""
Or vhere there is a dispute among board members to the

extent that the affairs of the Company are neglected or
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which render it impracticable for the company's affairs
to be effectively magoﬂ.zs

Section 208 (1) (a) - (d) of the Act also specifies
other eonditions which may give a Creditor right teo
apply to the court for a receiver to be appointed, They
are where there is a default in payment of the prinecipal
sum and or interest acrued or any part thereof when due,
or where there is a Breach of any of the conditioms
imposed by the debenture deed or where any circumstance
occurs which the debenture provided that if it occurs,
the debenture becomes enforcemble or vhere the Company
is being wound upv. Further more S, 208 (2) provides
that in the case of a debenture secured by a general
floating charge, he is entitled to the additional right
t0 realise his security if any creditor of the company
issues a process of execution against any of the company's
assetss or commences winding up proceedings against the
Company by order of a competent court, or where he
notices that the company ceases to pay its debts as they
fall due, or where the company ceases to carryon business
or where the Company's assets dimindtion in value after
the issue of the debenture, In addition to this common

law position,by the operation of 8, 389 of the Act if any



52.

of the above stated conditions occur, the secured
Creditor may apply to the court to appoint a receiver
over the assets or undertaking of the company as are

covered by the debenture.

2.5.4 _Status of Court Appointed Recedver,

8. 389 (2) clearly confers the status of "an officer
of the court" on the court appointed receiver as such
he 18 to act only in accordance with the directions and
instructions of the court, This position was long settled
under the common law. The court in Parsong Y. Soverelsgn
Benk of GIIMH“

wee in the status of sn officer of the court and so was

held that a court arpointed receliver

not subject to the control of the debenture holdema who
applied for his appcintment and neither was he subject

to the control of the company as if he were an officer of
the company, The receiver here was held not to be

8 ubjeet to the company instructions or directions of
the debenture holders nor that of the Company, but that
of the court omly. The reasoning behind this dictum in
my view was sound because if the debentur e holders wanted
a receiver who would be subjeet to them they have the
legal option to appoint one themeelves, As for the

Company, since the receiver was not appointed by the
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Company, nor wag he appointed to protect her interest,
he could not be subject to her, To put matters
straight, the court appointed receiver is neither an
agent of the company nor of the debenture holders

concerned, but an agent of the court,

' The impact of the appoiniment of a receiver whether
by the court or by the secured creditors themselves is
that 1t effeetdvely removes the assets or undertaking
that are subjeet to the charge out of the control of
the company even thovgh the company may be in physical
possession, at the same time the power of the receiver
to menage the compeny's asset or underteking is subject
or limited only to the Assets or undertakings covered
by the charge and no more, However, the Company is
estopped from dealing with its other assets or undertiaking
23 would prejudice the interestas of the secured
creditors in respect of the assets they hold as security
for their money.

Because the court appointed receiver is an officer of the
court or is deemed to be such, he is clothed with
judicial immunity in the discharge of his duties
therefore. no action may be brought against him for acts

done in the course of hia dutiesz as an officer of the
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court. In the same vein, interferance with his duties
by any person is contemptuous of the court and this
invites severe sanctions.2’
Since the court appointed receiver is an officer of
the court, the court fixes his remuneration
and the expenses he incurs in the course of his duties are
compensated for out of the monies realised from the
property or undertaking over which he has been appointed
receiver, but he remains personally liable under anyg
contracts he enters into, unless if the terms thereof

specifically provide other wise,2S

The next question is whether the said receiver owes
any fiduciary duties to the company or the debenture
holders? The Act is silent about this issue with respect
to the court appointed receiver unlike in the case of the
Recelver appointed by the debenture holders themselves,
who owes them fiduciary duties .

The courts have over the years held that the court
appointed receiver stood in a fiduclary relationship of
a unique specie and Eve, J. puts it this way, a court
appointed receiver ",.. not only fills a fiduciary
position towards all the debenture holders, but his

appointment to an office of such responsibility
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+ prosupposes that he will discharge his duties with
punctilious rectitude”>> The authora of Farrar'
Company law commented, in view of the above submissiocns
that this fiduciary positiom is so strong that a court
appointed roceiver (and indeed any other receiver) is
precluded from purchasing the interests of any one of the
debanture holders .30 while the receivership lasts,

It is therefore not in doubt that the law imputes a
special specie of fiducldary relatiomship between the
court appointed receivexr and the debenture holders,
but whether this same specie of relationship also exists
between the said receiver and the compeny over whose
assets o undertaling he has been aprointed manager ia
doubtful, The Company seems helpless in this situation
80 that where the receiver's actions are to the best
interests of the debenture holders but inimical %o
that of the over all or part of the interests of the
Company. The debenture holders themselves are not

safe either, vhere the receiver acts in such a manner
that they consider as not being in their best interests
what can they do =ince the law says the court appointed

receiver owea his alleglance to no one else but the court






