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ABSTRACT

Incorporated companies are a bye product of the evol
evolution of capitalist economies where the main objective
Is profit maximisation. The owners of these companies enjoy
some legal privilages which include limited liability up
to only the amount of shares they had subscribed to, but had
not fully paid up for (if any), separate legal personality
for the company different and aside from that of its owners,
perpetual succession etc. These companies, like the pro
proverbial goose, continue to produce profits for its
owners in perpetuity until some unforseen or unfavourable
economic or social problem develops that makes the company
not to function properly. Whan such discomfort occurs,
the company is said to be distressed and the distress
must be tackled urgently and decisively if the company must

survive.

Schemes of arrangements such as arrangements and
compromise, mergers and takeovers, receiverships etc may be
employed to revive an ailing company. These schemes
sometimes succeed, sometimes they fail to produce the desired
results, and where they fail, liquidation may becomes

inevitable.

Vii.



The nmenbers, creditors or other persons who have a
stake in the conpany or other concerned persons who have an
ailing conpany on band that does not respond to the schenes
of arrangenent enployed to revive it nmay now deci de what type
of liquidation process to adopt in w nding up the conpany.
Three options are open to them conpul sory |iquidation by
court order, voluntary |liquidation by nenbers or creditors
of the conpany and |iquidation under court supervision.

By whi chever process the conpany is liquidated, the ultinmate
aimis to collect the assets of the conpany, pay off the
cost of the liquidation and settle the creditors. If any
thing is left over fromsettling the cost of the w nding up
i.e. if further fund3 are left over, then the contributaries
are settled and sonetinmes the enployees too are settl ed,;

if there is a provision to that effect.

Liquidation is a drastic nmeasure. It brings the life
of a conpany to an end but does not guatantee that those
who have a stake therein will get any thing out of it,
dependi ng on whet her or not there are enough assets to neet

the clains of all those legitinately entitled thereto.

Viii
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GHAPTER _ONB

GENERAL INTRODUCTION

Under the Nigerian Legal System, an investor has an
option of three types of business organisational frame
works within which te invest his money. These include,
the sole proprietorship (sole trader), partnership and the
incorporated company. 3ince this work is a research inteo
the law and practice of company liguidation, the use of the
word "company” will be restricted to mean the incorpeorated
company under The Companies and Allied Matters Act, 1990.
However, before we proceed, it might be pertinent te find

out, what does the term "coampany" mean ?

There is strictly speaking no definite Legal definition
of the word ‘company'., The word is rather used generally
to refer to an association of persons carrying on business
under a corporate name either for profit or for charitable
purposes, and in some cases the word also extends to cover
an association of persons, (even though unincorpcrated) whe
carry on business together under a firm name as in the case
of pn.x-tl'wrshzl.]:'1.1 However 3Jection 650(1) of the Companies

and Allied Matters Act 1990 defines a company as -

1.



2

oo

" oes 2 company formed and registered under this
Decrees or as the case may be, formed and registered
in Nigeria before and in existence on the
cormencement of this Decree”.

Tris definitlion does not help.mafteré as it doas not tell
we what a caanpany actually means, at “best, the definition
uly pives us an idea of the type of company the law has in
mind when 1t makes referernce to the word "company”.
Nevertheless for the purpose of 4his work, the definition
in S, 550(1) of the Act becomes relevant because sgsentially
only a caspany incorporated under the Act can undstzo the
process of liciuidation 23 contemplated by the Act; except
alec the unregistared company me'nt.toned in Section 532,

For the purpose of laying a foundation for this research,

& werking, -defiﬁi'cion will be attempted for the word
Company. o |

In ordinary commerclal sense, a company is an incorporated
assoclation, collectiori or succesaion of persons having in
law an existencs, rights and dutiea uvnder a corporate

name, separate and distinet frcm_.j:}lzos_e of the psrsons who
are from {ime to time lts members, the purpose of such
asgociation belng profit making or charity as the casge

may be. L " -,



3.

A company could elther be private or public.
A private company is one which 1s owned by a maximum of
50 persons as prescribed by Section 22 of the Act and its
shares are restricted from public offer or tranefer.
A public coppany on the cther hand i@ one which has no
restriction on the number of ite members or on the public
" offer or transfer of ita aharéé. |
On the whqle, the incorporated caompany is the moat viable
;hd 1mﬁ;rfant unlt of inveatment in modern +times because
of the zdvantages associated with i, These advantages
include separate legal personality for the company distinct
froa ite owners or members and officera or organg, so that
the company can own property in its corporate name, sune
and be sued, and algo has perpetual succession, o that
the company continues in ;xistence independent of the life

span of its members, officers or organs,

Daspite the above conceptual niceties associated with
incorporation, a company may, when faced with adverse
econmmic situations contract and 1f those adverse effects
are not dealt with, the compeny may fail and therefore be
1iquidaf§& b& the due processes provided for in part XV f

the Companies and Allied Matters Aet, 1990.



h.

| Hawever, before the option of winding up is
.éontémplated; the Act makes adequate provisions for revi-
. vipg an ailing company through the schemes of arrangements
provided in part xvi (16) Section 537 - SLO or other
reconstructive schemes like mergers aﬁd'écquisitions or
take overs provided for in chapter 4 of part xvili of the
Act, Where the utilisation of these revival schemes fafl
to achleve the set objectives of reviving the company,
winding up thus beoomés.inevitable and thereby the life
of the company 1s brought to an end, |

It should be noted that before a coﬁpany fails, to
the extent that it becomes inevitable to wind it up, 1t
must haveumanifested some symptoms that could be diagnosed
as evidences of an imminent collabﬁe.'“The concept of
corporate collapse or what is popularly called corporate
failure becume noticeable or redognised as far back as
1720 in England prior to the advent of {ncorporation in
18L4li, At that time partnerahip‘type of companies were
formed by what was then refered\to as the elaborate deed
of settlémeﬁt which was ankégréement that regulated
the business relatlionship of members of the partnership
and also ﬁrov;ded for the holding of shares by members
in the partnership.2 This arrangement was the beginning

6f the march towards incorporation as a form of corporate
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Investment, Many of these partnership-like companies failed
and a select committee was set up to study the situastion,

Based on.their recommendations, the Bubbles Act of 1720 was
enacted.thch was intended to deal with the situation, The
majority of compsnies formed during this period failed too

- quickly and as such were lkkened to a "bubble"” which formed

and burst almost a8 soon a8 it was formed., Thus companles that
failed were refered to as hubble companies, The sftuation
continued up to 1825 when a new Bubble Companies Act was
enacted which granted charters to incorporated companles with
certain”measure of limited liability.

The importaut thing to note is that between 1720 and 1841

.when 1ncofporation waes fully recognised and granted to companies
the causes of the failure of bubble compmbies were identified
.as faulty or unsound business galculations, fraudulent obhJects
or that their objects were so ili constituted as wonld render
them most probable to fail, Despite the antiquity in the dates
of the above findings 1f is subtmitted that they still remain

" wvalld today.

The most recent data on the causes of corporate failure
lie in the survey carried out in 1973 by Dun and Bradstreet,

a firm of flnancial management experts in the U.8.A. who in
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their survey of corporate failure in the United States of
imerica revealed various causes of failure among which
management inexperience ranked first.

There are other major researches like that of John Armt13
snd 80 many others, some of whose work will be articulated

in the main body of this text.

It should be noted that once these symptoms or corporate
failure are not dealt with as effectively as they manifest,
the inevitable consecuence is to liquidate the comnany.

The Companies and Allied Matters Act 1990 provides elaborate
procedures for the winding up of a failing company. These
include a choice among three modes of winding up, winding up
by court order, winding up voluntarily or winding up under

court supervision.

By whichever of the three modes, a company is would up, the
assets will be applied to settle its liabilities, after
which the shareholders are settled znd the company iz struck
off the register of companies, theredy bringing the company's

life to an end.
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1.1 OBJECTIVES OF THE WORK.

Corporate failure in Nigeria has now become a
phenomenon, Since the introduction of the structural
adjustment programme in 1986, tough fiscal measures have
been adopted by successive regimes to revamp the Nigerian
economy, This had led to an unprecedented decline of
several businesses, which have had to be liquidated by the
due process of law as provided for in the Companies and
Allied Matters Act, 1990,

In this regard, there is the need to examine the concept of
corporate failure itself - to discover what the
causes are and the schemes that could be legally adopted
to prevent or avoid a collapse, and where it becomes
inevitable, there is the need to examine the procedures by
which =such a failing company could be liquidated or wound up
successfully so that all the parties involved are compensated
or settled accordingly.

It is with the above ideals in mind that this research
has been embarked upon.
It is also to examine this concept of corporate collapse from
a business as well as legal perspective so as to produce a
material that is a hybrid and a reflection of the thoughts
and desires of both the legal as well as the business mind,

s0 that it could be beneficial to, both the lawyer, the
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business man and any other person interested in the subject,

I acknowledge that there gre other authoritative texts that
have also touched on the subject either directly or
otherwise, such as Deji Sasegbon's volumenous series on

L

Company Law and practice in Nigeria' and J. Olakunle Orojo's

5

Company Law and practice in Nigeria,” however it is
submitted that these texts have dealt with the issues in a
traditionally legal perspective, hence the need for a
material like this which aside from looking at the issue
from a legal point, has also articulated the view point of

the business community which includes the economists and

financial management experts,

1.2 SCOPE OF THE RESEARCH.

This work is essentially intended to articulate the

practice and procedure for company liquidation under the
Companies and Allied Matters Act, 1990, 1In this regard,

the procedures prescribed in the said Act shall be examined,
Further-more, in order to achieve the already stated
objectives, 2 chapter has been included which examines the
concept of corporate collapse from the perspective of the

legal practitioner and that of the business man or economist,
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In that chapter, much of the views of the economists and
other financial management experts have been articulated,

For the purpose of examining the effects of governmental
interventions by way of fiscal economic measures on the
corporate enviromment or climate, a little exegesis has

been included in chapter two to show how governmental policies
have contributed to the collapse of companies in Nigeria and
for this purpose, the period between 1983 and 1992, a span

of nine years was chosen, 0UDuring this period, a series of
very harsh fiscal policies were implemented by the government
for the first time after over one decade of oil boom, with
the aim of restoring the prosperity that attended the oil

boom era.

Fur thermore, the materials available for providg the
hypothesis that harsh government policics also help to "Kill®
gorporate investment were current up to 1992 only, All my
visits to public libraries, The National archi ves,
Government Printers etc could not fetch me any materials more
current than 1992, Besides, this research was conducted and
concluded in 199), and as at this date materials up to 1992

could authoritatively be said to be recent.
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Since this research also has the underlying interest
1o contribute to learning and research, academic erguements
have been originated and discussed in the course of the
work in order to analysis the law to see whether it is
adequate or not, so as to ground a basis for my conclusions
and recommendations at the end of the_work.
1.3 ORGANISATIONAL LAY OUT,

i This work is broken down into six chapters which have

been presented in the following orders~

Chapter &ne is the introductory part of the thesis, It
introduces the reéeérch md briefly outlines the framework
upon which the thesis is founded i,e. the objectives, scope,
organisational layout and research methodel ogy.

Chapter Two deals with the ﬁhenoﬁenon of corporate
coilapse; The issues considered here are the legal and
economic perspective to the subject. The latent and
manifest causes have been discussed with the possible
remedies, N

Chapter Three examines the nature and substance of
winding up by the court and the legal procedures involved,

Chapter Four looks at voluntafy winding up and winding
up under court supervision, examining their nature and

substance and the legal procedure involved,
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Chapter Five discusses the philoscphical basis for
winding up as a creditor and investor protection, ¥inding
up here is discuseed in the light of its being used as a
protection for the creditor and investor where their interests

are irredeemabdbly under jeopardy.

Chapter 8ix is the concluding chapter and therein, tle

summary, conclusions and recoamendations are articulated,

1.4 DEFINIIION OF TIZRM3
Unless otherwise stated, references to the phrase

"the Act" means the Comparies and Allied Matters Act,
1220 Lawe of the Federation Cap, 59.

Heferences to the word "company”, also as already stated
means the registered or incorporated company under the
meaning confered by Section 650(1) of the Act.

"Vinding up" shall alseo be used interchangeadbly to

mean the same thing as "liquidation”,
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As earlier noted in the introductory chapter to this
work, The Incorporated Company is one of the three forms of
business organisations through which a business man may wish
to invest his money. The other two being the sole trader
and the partnership.

Cenpanies are formed for the purpoces of enjoying the
benefits that go with Inccerporation., These benefits include
a separate legal identity far the company, distinct from
that of its owmers, perpetual succession so that the company
outlives it's members or owners and officers,ete. As a
result of the above, the company can act through it's
corporate name, sue and be sued, own property, employ stalf
to carryout its objecte ard the members enjoy limited
liability in the compary if the company is one with limited
liability s0 that their liability to the company is limited
only to the amount of shares held but unpaid by them,

From the foregoing, it is clear that companies, normally are
not formed with the intent that they should fail, rather

they are intend to continue in perpetual succession
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and with the same perpetuity produce profit for its owners
as and whenever possible, The reference to the word
"Company" in the course of this discourse will be restricted
to the limited liability company which is formed for profit,
also for the purpose of incorporating the ideas and philoso-
phies of the Economists and financial management experts
in this area of the phenomena of corporate collapse which
it is submitted is of interest to both the lLawyer and
Economist or allied experts alike, the use of the word
"company" will fugther be employed interchangeably with the
word "firm",
This is necessary because to the Economist, the slavish use
of the word "company" only amounts to mere Legalism, They
therefore prefer to refer to a company and indeed all other
forms of business organisations as firms, The intent for
this usage being to portray these organisations more as
units for producing profits than their legal composition.

| As noted earlier on, firma are not formed normally
with the intent that they should fail, rather they are
intended to continue in perpetuity to produce profits for

its owners,
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However despite this ldeals, the fact is that companies
or firms do contract and eventually fail, if the contrace
tion is not controlled. uhen a Conmpany fails and sevaral_
others nlso fail so that it becomes a precedent and no |
longer an anomally that o company should fail, this
becomes a phenomena which I refer to as,or what I.call

corporate collapse or failure,

+
|

The cguses of corposnte collapse or business fallure
as the (conomists may prefor to call it, are a very complex
area of study as the causes oy failure range from the
visible to the invisible, ‘The complexity exlsts b cause
the phenomena of corporzte fallure itself 1ls inadequately
studied.1 This js largely because the cguses of.corporate
failure are only knoﬁn when 2 comuany that has fa%led is
examined as a case-géudy. It is now known that each éLcﬁlr
Company that has falled reveal peculiar problems which may
not be applicable to another similar company given similar

worsened
conditions or circumstances. The gituation is further as

Farrar2 properly puts it when most professicnals invéived in
the Liquidation_proceedings when confronted with the
diiferent and peculiar causative Iactors fo; Corporate
failure, usually come out with their own views baged on

their own diverse pecullar individual experiences and

therefore there ig little or no consensus at all on the
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Before a company reaches a state where it is refered to as
having collapsed, it must have manifested some symptoms
which are indicative of an ailling company. These indicative
symptoms like the causes of collapse are themselves not
conclusive nor of general application as they vary from

Company to Company given peculiar circumstances.

2.1 _PREDICTION OF POSSIBLE BUSINESS FAILURE,
The issue of predicting business failure lies deep
within the disclosure philosophy of the Companies and Allied

b Investors and creditors alike should be able

Matters Act.
to predict whether a company is viable or likely to fail or
whe ther the company is in distress or is buoyant. This is
to afford them free violation in choosing where and when to
invest or advence credit and this can only be done when all
the facts are laid before them.

One of these disclosure requirement is the one requiring
public companies to publish their statements of trading
profit and loss accounts. Section 345 to 354 of the Act,
imposes a statutory duty on the Company Management to publish

their balance Sheet so that progpective inveators or creditors

may see and know e Financlzl or ‘eset bese of the comeny
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before deciding whether to invest or advance credit to
it. It is hoped that investors and creditors alike will
be able, from the Company's balance sheet, to predict
the Factusl financiel position of the company as to know
whether it is really heslthy or ailing, However, the
balance sheet is a meee mask, it does not tell the real
position of the Company financially as these intricases
require Accounting prowess to unravel,

How then may a prospective Investor or Creditor be
able to rrecict with near-precision if a particular Company
is healthy or not , Since the balance sheet (statement
of financial standing of the Conpany) may not be sufficient?
This is =2n all important question because if corporate
failure can be predicted, it can very well be rrevented, and
it will help the investors and creditors to avoid those
companies that are not viable so that they don't invest
in such companies where their monies will be trapped, with
no hope of repayment,

Just as the balance sheet requires more than just casual
analysis of the arithmetical figures reflected on the
sheet, to understand its real implications regarding the

health of the Companies concerned, the issue of predicting
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symptoms of Corporate failure is even more intricate as
it requires deep knowledge of Accounting or expertise in
financial management to discern,

Financial experts hiave over the years at various times
researched and come out with various predictive symptoms
that point to a possible or impending failure, These
symptoms were arrived at by analysing various formulas
or what is refered to as financial ratios in Economic
terms, although these Formulas or Financial ratio analysis
have not helped matters as they require expert knowledge
of Accounting to be made use of, they are nevertheless
acceptable scientific methods of predicting symptoms of
distress, depicting an ailing company. It would therefore
serve some informative purpose to mention or discuss two

of such predictive ratios or formulas,

BEAVER'S_STUDIF3:

William Beaver, a ¥in=ncial expert,was the rirst teo
use financial ratios or what we mey call statistical
techniques to predict =ymptoms of corporate fallure based
on a S year comparative =anzlysis of some companies thet
failed and some that survived or prospered during thcse
chosen five years of his studies, }Nis fincings were hased

on a fermulaticn of Mathematicsl and statisticz2l data
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broadly as Bnnkrupﬁcy. This, it is submitted, did not

in substance depart much from Beavers general conclusions
as stated earlier while considering Beaver's studies,
However Mr. Altman went further to make certain general
conclusions that, first, there is no concemsus as to which
ratios (refering to all available ratios at that time i.e,
those formulated by other researchers including himself)
offer the best guide in predicting possible business
failure. Secondly, that the accuracy of each prediction
becomes more precise as the failure hecomes more and more
imminent, Thirdly, that if steps are not taken to avert
the fallure, one or two years ahead of the prediction,

it was most likely that the failure would definitely occur.
To further press home his conclusions, Altman postulates
that while all the available studies had provided much
needed information and served as models for future
researches, non of them was much helpful in providing
definite strategies to combat any symptoms of corporate
collapse as much as should have been desired to fight off
its occurence, He finally excuses this lacuna or inade-
quacy to too few available research in the area of .
corporate failure saying that the science is still grossly

under~developed and researched into.6
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Since it is not possible without mathematical exegesis
to discern the symptoms of corporate failure, one would
have no choice but to look at the causes of corporate
failures as they manifested in companies that had failed
over the vears 80 as to determine at least with some
certeinty without the use of mathematical formulas or

ratios the possible causes of corporate failures.,

2.2 PERSPECTIVES TO CCAPCHRATE FAILURES
As earlier on noted, there are two perspectives to
this concept of corporate failure, One view is the

Economic approach while the other is the Legal approach.

Both perspectives are to the extreme in opposite directions,

2.2.,1 Economic Perspective:

The economic perspective to the concept of corporate
failure is viewed mostly from the point of views of
financial management which is that the working of the
Economic forces of the Money Market and that of demand
and supply mechegnismz in the economy determines which
Company or economic unit should survive, and noghing

else.
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Corporate failure in the above perspective is seem entirely
as part of Lhe workings of a normal capitalist economy
which operates subject to the dictates of the market

forces which are multivariate, These market forces,

i.e, demand and supply snd the price indices determines

how scarce resources are to be constantly allocated within
the economy effectively so that any company which survives
is taken to survive because it is meeting the needs of

the consumers and this meanns also that the company is
properly allocating and naking use of the resources
aveileble to it, so that a Company that fails is taken

to be unproductive in the first place and so the Market
forces compel such a Company to wind up so that its
resources are naturally re-allocated to the more viable
companies, This economic theory of erfective re-allocation
of scarce resources within the economy depends on the
economic assumption that the market forces of demand and
supply and the price system opcrate efficiently to
determine which company is best m.eting consumer needs.
This fact is evidenced by the extent and amount of consumer
patronage a particular company enjoys and the profit margin

it decldres. This company usually remains buoyant, while
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the unviable one grows lean end finally fails and has to
be liguidated,

In economic sense therefore, corporate failure which
affords an effcctive re-allocation of scarce resources

for efficient utilisation is a healthy and welcome situation,
This of course depends upon the assumption that there are
more vibrant and viable companies within the economy which
could take over the resources previously tied down in the
unviable ccmpanies that had failed, A)lthough the above
concept of re-allocation of scarce resources for more
efficient utilisation sounds convincing it is not without
its side effects which also adversely aifects the Lconomy

socially and eccnomically.

A company which fails creates the problem of unemployment
for its erstwhile staff who now become applicants and
dependants, rather than producers, The Feceral Government
loses too i.e, It loses revenue that would have been
derived from the Failed Companies via Company tax.

These socio-economic problems associated with Corporate
failures are however toc be seen as necessary by products
of the process of efficient re-allocation of scarce
resources tnrough the workings of the price system .

within the economy.
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24242 Legzsl Perspective

The issues of Corporate Iailures are viewed in the
eyes of the law from purely the interests of the parties
involved or who have stake in the Comrany, These
interests snre usvally thnt of the investor and the creditor,
so0 that the law is not concerned with whether a company
ia making profits or not, or whether the company is
satisfying the interests of the incorperators or the
economy 2t lasrge or not, / Company is the creation of
its incorporators, so they decide whether it should live
or die, So that where a company is no longer serving the
interests of those who have a stake in it, they should be
free to decide whether the company should continue or not,
A Company that shows symntoms of apparent collapse should
be wound up so that the stakes of those persons who had
invested or advanced credit to it should be recovered and
they should have a choice of where next to invest,

This position of the law proctitioners generally is based
on two presumptions. First Credit advanced or invested
should yield protit, so that a capitalist who invests and
gets no satisfactory yield should have a choice of where
else to invest without having his credit or investment tied

down in gan unviable venture,
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Secondly a creditor who advances credit should be protected
from the adventurous whims and capprices of some directors
or members of a company who simply would not want to wind
up the Company despite that it simply remains unviable,
hoping that some how some miracle would happen to revive
the company. A concerned Creditor may petition for
liquidation in order to recover his money in the event

of the inability of the company to meet its obligations,
the reason being that if the law does not create a
drastic and effective way for Creditors to recover their
money from unviable companies, it might affect their
willingness to advance credit another time and therefore
the effective and efficient allocation of funds within the
Economy will be Jeopardized, thereby crippling the pace
of Corporate development since loan capital remains the
most readily available means of financing investment in
Nigeria. These legal views even though based on ideals
radically different from that of the Economists, they in
the end serve the same ideals of achieving a more effective
and efficient reallocation of scarce resources from the
unviable to the viable companies for efficient growth both

in the sector and in the economy at large,



28.

It should be noted however that despite the underlying
zeal of the law to allow investors and creditors the choice
+o decided whether or not to wind up an unviable company,
the law also provides for other schemes such as receiver-
ships, mergers, Take-overs, and other schemes of arrange-
ments which could be adopted to grant a failing Company
a lease of life to see if it will pick up., The choice
is however left to the investors and crediters and other

concerned persons to make.,

The problems of corporate failure are however of
common concern to both Company Lawyers and practitioners
in the Corporate sectors, be they lawyers or accountants

as much as it is to the economists and
financial experts, even though their perspectives of the
concept may differ., Leading surveys and researches on
corporate failures over the years have agreed on some
common causes of corporate failures, These surveys
reflect the views of leading financial experts and
corporate practitioners.7 These causes will be looked

at briefly.
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2.3 CAUSES OF CORPORATE FAILURFE

The following are the causes of Corporate Fallures:-

Insolvency or Bankruptcy:

This refers to & situstion where a company is unable
to pay its debts or meet its financial obligations., This
situation may either be temporal or perenial.

A bankruptcy masy be temporal where the net assets of the
Company are over and or abnove its total liabilities,

This type of bankrupécy is refered to as technical
insolvency. It means that the Comrany only has a
temporary non liquidity which could be solved by selling
off obsolete or dormiant m-chinery or other asset to raise
money to meet current expenses or liabilities,

Perenial bankruptcy occurs when a company continuously
runs out of or remains in debt without hope of getting
out or breasking even, so that selling off any equipments
to raise fund may mean putting the Company out of business
i.e, its total assets are either egual to or less than
its total liabilities,

This condition of financial distress kills a company fast

if no corrective measures are taken.
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Bankruptcy or insolvency is caused majorly by low
returns., This is a situation where a company's investment
fails to yield enough profits to sustain the company's
expenses, incured, pursuant to the production of the goods
and services it Markets, 1In this situation the company
could be said to be in distress and if the shareholders
choose to withdraw their investments and creditors become
impatient in demanding for their over-due principal and
interest, it is not uncommon for them to petition for
winding up of such a company.

This factor of low returns is a very potent economic
fact that has killed many Companies in Nigeria, A ready
example is Ovaltine, West Africa PLC which had gone out
of business for several years now,

Due to low returns as a result of inability to market
its beverages, the Company could not continue in production
- and therefore could not declare any dividends between
1990 and 1993. Between 197l and 1989 that's a period of
15 years, due to low returns, the highest dividends declared
by ovaltine West Africa PLC was 7.5 kobo. Other beverages
on the food-drink market provided cheaper alternatives

to the ones produced by Ovaltine West Africa PLC. i.e. by

1990 while a 00 grammes tin of Ovaltine product sold for



3.

¥110,0C, Cadbury Nigeria FLC sold a ;50 gramme tin of
Bournvita for Just N50,00, Ovaltine therefore priced
Ltself out of the market as consumers found solace in the
cheaper alternatives available,

Currently, Ovaltine has re.ained out of production,

Management Problems:

Although the most cases of business failure arise
from financial distress, !lanagement problems has in
recent times being identified as another potent force that
gives rise to business failure, Management problems may

take different shapes as follows:

Boardroom Crises: This usually occurs when there is
a rift among the board menbeors, with each faction trying
to outwit the other in order to establish control., This
situation usually lezds to a dead lock which makes it
impossible for the business of the Company to go on,
Vhere this situation persists, it may lead to the failwre

of the company.

Lack of skill or dynsuism: The art of Management
itself requires skill and dynamism in order to adjust
to unfavourable conuitions Lhe company may face iIrom

time to time, Managerial dynamism enables a skilful
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board to take prompt decisions, revise strategies or
diversify investment in response to any harsh fiscal or
Economic condition that is likely to adversely aifect the
Company. A good example of managerial inexperience or
dynamism is the case of ovaltine West Africa PLC earlier

discussed,

wWhen the producers of other locally manufactured beverages
like Cadbury Nigeria PLC were importing Machinery for
local production when the value of the Naira was still
strong, the management of Ovaltine PLC were still
importing their beverage for local packaging.

When the structural adjustment programme of 1986 was
implemented and Foreign exchange became scarce, the
other Beverages producers used their imported machines
to produce their products locally. Ovaltine PLC did not
have the machines because its board did not have the
foresight to diversify production to local manufacture,
but continued importing. The end result was that while
Ovaltine Beverage sold for 110,00 as at 1990, other
beverages of the same quantity like Bourvita sold for
only 150,80, Thus Ovaltine gradually went out of

preduction because there were ne more sales, the
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consumer populace having found, cheaper substitutes,
This problem of managerial inexpertise is so fundamental
that it cculd dictate the fate of any Company even before
it has had the opportunity to attempt to survive, This

is because so many companies have been identified to have
failed because they were hased on faulty business calcula-
tions or unproven or unempirical analysis so much so
that as the authors of Farrar's Company law puts it, those
business could not succ.ed by any possibilityg. Chief
Odoegbulem Unegbu, a prominent management consultant based
in Lagos Nigeria, 1dentifies this problem as the
inability ¢f management to predict the viability of an
intended investment based on a carefully designed and well

written feasibility study before funding.'®

Inadequate capitalisation: In a developing country
like Nigeria where the poverty rate is very high, inadequate
capital has become the bane of commercial investment,

Even though the Law is liberal by imposing only a small
amount as the minimum capital with which a company could
be floated i.,e. H10,000 for private Companies and ¥500,000
for public companies, out of which only 25% is required

to be subscribed for in the form of issued sharea.11
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The 2concmic realities of today demand much more
than that amount {0 float a company in Nigeria. Without
adequate capital with which to pursue the objects of the
Company, it is bound to fail. A company may resort to
borrowing as a means of railsing capital for its investments
but this has two consequences,

First, where the borrowing is resorted to, there is
the tendency to continue borrowing if other sources of
finance are not available. This leads to excessive
gearing i.e., a situation where the company continues to
rapidly expand investment with borrowed funds without a
corraesponding yield in profits, but with the hope that
some how profits will come in, encuch $0 liquidate all
the acrued debtas,

Althovgh Parrar argues that this situation is only a
symptom of bnainess failure, to be avoided, cther leading
authors on financial management differ, holding that 1t
is rather a potent caunse of “orporute fuilure 3o that h
company which i3 cauvght in the webb of excessive gearing
is already headed for failuretz 85 it is effectively an
inseolvont or lanlrupt company untll it pays off all the
debte alroady acrued,. { could mean disaster where the
ereditors simply refuse to agree to any scheme of

arrangenent to compromise the debt. They may petition
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for winding up13.

Fraud: This is a very strong factor when considering
the causes of buasiness failure nnd its relevance is fast
increasing because in our society due to persistent and
prevalent poverty, fraud pacses easily as a condonable
soclal vice,

Fraud is any form of deceitful or dishonest dealings
which results in loss to another person, Yhen fraud is
practiced on the company by way of siphoning its funds,
diverting its businesses, collecting loans for company
purposes but applying it to personal interests etec.

It may lead to financial distress in the company and this

could lead to failure,

2.4 GOVERNMZNTAL POLICIZ®S AND CORPORATE FAILURES

Government especially in developing countries such
as Nigeria plays very important role in enhaneing economic
development, This it does by initiating or promoting and
encouraging people and organisations to get involved in
ventures especially commercial ventures that would generate

more wealth within the econocmy., VWhen this wealth is

generated it may become a tool of oppression by the few

who control it. The government then crmes in again to
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initiate measures that will bring about redistribution of
wealth within the economy to enhance development and over-
all economic growth,
To achieve this goal, government adopts policies and
uses various intruments to enahnce this redistribution of
wealth to create a more healthy atmosphere that will
promote the efficient and effective re-allocation of
resources within the Economy through the working of the
market forces of demand and supply. These various
instruments that the government uses to influence the
redistribution of wealth and resources is refered to as
fiscal policy. Formulating fiscal policies may call for
intervention in peoples choices i.e, increase in Taxes or
reduction thereof, placing restrictions or other wise on
certain trades or businesses, imposing conditions for
certain investments etc., The implimentation of such fiscal
policies may occasion harsh and unpleasant conditions
adverse to the existence of certain business organisations,
as a result such organisations that could not manceuvre
their ways through the harsh conditions end up winding up.
In Nigeria for example, due to the downward slope of

the economy after the oil boom of the 1970a, the government
of Major General Muhammadu Buhari after coming into power



37.

on 318t December, 1983 proceded to introduce some hereh
econonmic measures o revemp the ecenomy, such zs clamping
down on foreign exchange transactions, 30 that foreigm
exchange hecame very scarce importation beecome very much
difficult so that companies which had depended on importing
parts or raw materials for local production folded up.
In 1986, the government of Gen:ural Ibrahim Babangsida
introduced the Structural Adjustment Programme which
resulted in high inflation cccasionad by the devaluation
of the Naira, More comprnies which had a skilful manage-
ment team manceuvred throuzh the zitnation by diversifying
investment towards local »roduction, These which céuld
not cops had to fold up. Comnanies which had obtained
foreisn loans had to pay back much more than they had
borrowed beenuse the laira had devalued ond the dellar had
greatly apprecinted in value, so that paying back in dollars
meant navine more in terms nf the amount of Naira needed
to meect the apnreciated dollar eauivalent. Companies which
conld not cope 2lso had to fold un.

The fiscal policies between 1984 -1992 included the
banning of inportation of rroducta like wheat e.t.ec, This
caused many companies which neaded wheat 28 raw materials

to f0ld up where theyr were unable to get Locally Produced
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Vheat as would meet their proddction demand, Many bakeries
folded up as a result,

Further more different types of Sariffs were increased to
raise more money for govermment spending in pursuance of
econcmic development, such as custom duties, imposition

of import quotas on the number of imports allowed of

ce tain raw materials o products, imposition of Exchange
Control and import licences e.t.c. All these measures
made raw materials impossible to obtain by certain
companies that depended on imported raw materials,

The aims of these fiscal measures was to raise revenue for
the government, protect local Industries from foreign
competition, correct balance of payments and trade
deficits with foreign countries ete,

The combined eifects of one or more or all of these several
instrunontes of fiscal policies created a very harsh
economic environment for many companies, Those which
could, had to cope with the situation, several others

which could not cope, folded up,

Statistios available did not reveal how much sach and
every ime of the above mentioned fiscal measures contribua-
ted to escalating the phenomena of corporate failure in

Nigeria, However, the rate of corporats fallure reflact
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by the statistics shown in the two tables below is a
result of the combined effect of one, or more or all of

the fiscal policies introduced within that period,

Table 1: C Iigquidation Rate in eria
mmgrouqi 984 -~ 1992, —

YEAR COMPULSORY LIQUIDATION VOLUNTARY TOTAL %
LIQUIDATION
1984 - 15 15 7
1985 4 9 13 6
1986 3 27 30 14
1987 1 25 26 13
1988 6 23 29 14
1989 4 19 25 1
1990 3 24 27 13
1991 1 17 18 9
1992 6 20 26 13
Jotal L UUUINNO. |, . Wa— > -,

SOURCE: Culled from a series of several Federal
Government Gazettes from 1984 - 19921 4

The above table Illustrates that between 1984 -~ 1992, the
period under review, Nigeria officially recorded a total of
207 Company faklires or liquidations,,28 were as a result
of compulsory liquidation i.e. by court order, 179 folded

by way of voluntary liquidation,
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1936 alone recorded the highest number of company failures
i.e., 30, It is interesting to note that, that was the
same year the Structursl Adjustment Programme was introduced
by the General Babangida Regime in Nigeria., The period
between 1987 ~ 1992 rovealed a fluetuation in the number
of liquidations recorded however the fluctuationa showed
a steady average increase, This meants that after the
introduction of the structural adjustment in 1986, aix
years after i.e. up to 1992, companies were still
struggling to survive the effects of the Adjuctment
Programme, that is to say the economic aituation in
Nigeria was still unfavourable for companies to survive,

Table 2: C(Classification of Company Ligquidations

in Nigeria between 1984-1992,
Developed from tavle 1 above,

Year Agriculture Manufacturing Service Others Total

1924 3 7 5 - 15
1985 - - 7 1 13
1986 1 7 12 10 30
1987 4 10 6 6 26
1988 1 9 12 7 29
1989 - 7 8 8 23
1990 2 6 9 10 27
1991 - 4 7 7 18
1992 3 S 8 10 26

%ﬁ'ﬂﬂ:m LLE&M::QLW:&L—MB =
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A breakdown of the above classification shows that
the agricultural sector recocded the lowost numboer of
Company falluree showiag that they were lzast affected by
the harsh econcmic rolicics of lhe government in the perdiod
under review, The service industry recorded the highesat . .
failures followed eclomely by the manufacturing Sector,

The fiscal peclicies introdnvced were aimed at diversifying
the econony from dependence onm o0il and imports to dependence
on Agriculture, The tuable shows therefore that after the
introduction of the 3tructural Adjustment Programme in
1986, C(nly ene agricultural based company failed, the
nnober increased to 4 Iin 1987 meaning the effects of the
Adjustment was still being felt, By 1988 the number had
drorped drastically e 1, on the average there was a
steady decrecee in company failures in the agricultural
sector meaning that the diversification was at least
effoctive, This is because it needed little foreign
exchange 30, investment in that sector was more appealing,
Secondly it means the agriculturally based companies
adjusted quickly to the harsh econcwic :€limate  honce

the lew rate of liguidation,
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The conclusions from the above analysis is that
government policies especially in a developing Economy
over the years have become a major cause of @orporate
Failure, Although the adoption of these harsh policies
were meant to correct the imbalances in the economy for
maximum over-all growth and development, it seems the same
policies were also working against the same idead of
over-all growth and development which the government
sought to achieve. However, if viewed from the point
of view that harsh economic policies only force ailing and
unviable companies to manifest and if they cannot cope
they should be liquidated so that there could be a
re-allocation of the scarce resources they once held up
80 that the viable ones may utilise them for maximum

economic development of the economy, then the fiscal

measure would be justifiadle.

The basic law dealing with the subject of @ompanies
and Allied Matters is the 19920 Companies and Allied
Matters Act and this law has provided for the procedures
for dealinz with ¢ containing the incidences of

Corporate Failure as and when they arise, These procedures
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predominantly aim at taking care of the interests of the
investors and the creditors who are usually the only two
categories of peraons who have a stake in every company
incorporated under the Act or indeed any where else in

the worlid.,

These procedures as will be discussed shortly are not
sequentially arranged ns to connote that ome particular
measure must be taken before the next or other one is
considered, The law just makes a general provision of
several procedures and leaves it to the persons concerned

to choose which procedure best suits their purpose.

These procedures or what I would call legal regimes
for dealing with the incidences of Corporate failures are
as followa:

I« Raceivership

2. Voluntary arrangements

b I Liquidation,

Receivership is a remedy savailable to a creditor who
advances a loan to a company either in cash or kind and
the loan is secured by a charge over the company's assets

in the Instrument establishing or evidending the transac-
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tion., This instrument is ca lled a debenture deed or certi-
ficate and it is usually issued by a company which borrows
money or purchases some assets on Credit. The deed or
certificate shows the terms upon which the credit was
advanced and whether the credit is to be secured by a charge
over the company's sssets or not.
Where the debtenture estrblishes no such charge, the
debenture holder is an unsecured creditor, but where it
does, the creditor is a secured creditor and only the
gecured creditor or group of creditors may appoint a
receiver nnd this they can do whenever their monies are
due, but despite making a demand, the monieas remain
unpaid.
How this operates is very simple. Whereever the credit
advanced under a debenture that is secured becomes due for
payment, the debenture holder makes a demand for payment

if it has not been made already., If the money still
remains unpaid and the debtor company does not compound

or get a comprcmise on the debt, the creditor may apply

to the court to appoint a receiver over those assets of

the debtor company that are covered by the debenture.

Raising Capital for investment by way of loans or loan

capital as it is more frequently called has become an



45.

indispensable mode of raising much needed capital so

that the law has made adequate provisions for protecting
Creditors from unscrupulous company Managers in order to
ensure that money advanced is repaid when due. To enjoy
this protection a Creditor may insist that séhe debtor
company issues t0 him a certificate or what is called

a debenture and therein specify that a certain or certain
assets of the company shall be kept as security that the
loan will be paid, so that if it is not paid, the creditor
may move in and take over that specified asset as security
for the payment of his money.

Usually, several remedies are available as follows:

1. The Creditor may sue to recover his money
with the interest,'”

2., He may petition for the winding up of the

00lpany'6

b He may apply for a court order to fore close or

sell the nourity' 7

4, Or [He may appoint a receiver over the assets
that are covered by the charge under the
dobenturo'a.

A secured creditor may instead of the other first three

remedies, choose to appoint a receiver to manage the

charged assets until enough money is realised to satisfy
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the debt before the asset 1s discharged,

The term receivership is not defined by the Act,
except that 5, 650(1) of the Act says a receiver also
includes a Manager. However, from the duties of a
receiver which will be considered in the course of this
chapter, & receiver ias a person appointed to teke charge of
property which is subject to a charge, The said property

remains in the physical possession of the debtor, but
over which the debtor has no power,

Receivershiyp is a very powerful tool for dealing with
incidences of impending covporate collapse which is due
to financial distress. when the receiver is appointed,
he manages the Assets over which he is appointed, with the
aim to recover the principal sum and the interest from the
money realised by the receiver through prudent and frugal
management, From this money, the Oreditor is paid and the
costs of the receivership are settled and the balance left
pver, if any is turned over te¢ the company, Sometimes in
the process of conducting the receivership, as afore-

mentioned, the affeclied company may be revived and placed

in a better financial state to pick up. At other times
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however, the receivership may not help matters, if the
Company is left in a worse financial shape.

There are no dupirical data to determine whether receiver-
ships have over the yeers helped to revive companies that
have had some of its assets subjected to the managemont of
a receiver, However one fact is not in dispute, the option
to appoint a receiver gives a financially distressed company
a8 lease ol life within which {0 revive 1f possible, beocause
the other optims to petition for winding up or to foreclosze
or to enforece the payment of the debt with the interest
would place additional pressure on the company which may

gend it eollapsinz faster or earlier than it should.,

In the case of receiverghip, the recelver helps the company
to0 generate funds (using the secured assets) with which

te pay up the debts rather t{han leaving the company teo
reise the money alone, To this extent thercfore, receiver-
ships are part of the lsgal regzimez for dealing with the

incidences of corporate collapse,

A receiver may be approinted in two ways, i.e. by the
gourt or by the secured croditort‘ 9.
Jowever, before considering the two modes of appointment it

pertinent to consider, who may be appeinted a receiver,
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The Act did not provide for the qualifications which
a person shall possess before he could be appointed a
receiver, rather it provides that certain categories of
persons are disqualified from being appointed receivers
or managers, They include, as provided under 8, 387 (1):

(a) An Infant

(b) Any person found by a competent court. to be
of unsound mind.

(e) A body Corporate

{(d) An undischarged bankrupt, unless he shall
have been given leave to act as a receiver or
manager of the property or undertaking of the
Company by the court ch had adjudged him
a bankrupt,

(e) A director or auditor of the Company

(f) Any person convicted of any offence involving
fraud, dishonesty official corruption or moral
turpitude and who is disqualified under 8.254
of the Act i.,e. a person convicted by the High
Court, of an offence in connection with the
rn'uno{inn, formation management or winding up
oracompaﬂiorwhohubomguﬂtyotm
breach of 8 duty to the company he was
involved with or where he has been held
liable or guilty of an offence, (whether he
ua: convicted or not) under 3, 513 of the
Act.

Any such appointment which contravenes the disqualifica-
tions mentioned above shall be null and void. In addition,
if the person so0 appointed was disqualified under para~
graphs (d) - (£), and he actes in the capacity he shall

be liable to impriscnment for not more than 6 months or

to a fine not excedding N500.¢¢, If the person so0

appointed is a body corporate as in paragraph (c) above,
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it shall be guilty of an offence if it proceeds to act
in that capacity and shall be liable to a  fine not
exceeding ¥2 ,000.%.20 The above sanctions are not
effectual upen the appointment being made in contravention
of the said provisions, but when the person Appointed
proceeds to act in that office or capacity.

However, where a perscn was acting in that capacity
before the cammencement of the Companies and Allied
Matters Act, 1990, he is not caught by the sanctions of
the said 9. 387 (2) of the Act, rather he may continue
to remain in that office until he is removed upon the

application of an interested porsm.21

2.5.3 Appointment By the Court,

Section 389 of the Act allows a secured Creditor to
apply to the court to appoint a receiver, or reweiver and
Manager to manage the property or undertaking of a company
which is subject to a charge under a debenture that has
beccme overdue for discharge by the Compeny. Only a
debenture secured by a charge may be realised by way of

appointing a receiver over the secured asset or under..

tak:l.ng.;22
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A secured Creditor may apply to the court for the
aprointment of a receiver under the feollowing eircumstances:

Where the security is in jeopardy, the Oourt may
not withetanding that the charge cover the Companyts assets
or underteking has nol become due, proceed to appoint a
receiver if it is satisfied that the seccurity of the
debenture holder ia la jeopardy, The court will infer
Jecpurdy where 1t is satlefied that events have cccured
or are likely %o cccur which makes it unreasonable to
ailoy the compeny t0 retain the power to dispose of its
assets considering the interestis of the debenture holders.
¥hat would amount to jeopardy in this case? Under the
coman law, the courts have held the following
ciroumgstances t¢ amount to enditions likely %0 place the
security of a debenture holder in  jeopardy, that is,
vhere the company hag olosed dowm or ie likely to close
down all or a substantial part of its ':ma.'mumw.z3
or where the company is distributing divideands to share-
holders from its reserved Ifunds or disposing of iis
assets for inadequate comsideration as would likely ileave
the deventure unsecured or insulficiently aacurod.z"""
Or vhere there is a dispute among board members to the

extent that the affairs of the Company are neglected or
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which render it impracticable for the company's affairs
to be effectively magoﬂ.zs

Section 208 (1) (a) - (d) of the Act also specifies
other eonditions which may give a Creditor right teo
apply to the court for a receiver to be appointed, They
are where there is a default in payment of the prinecipal
sum and or interest acrued or any part thereof when due,
or where there is a Breach of any of the conditioms
imposed by the debenture deed or where any circumstance
occurs which the debenture provided that if it occurs,
the debenture becomes enforcemble or vhere the Company
is being wound upv. Further more S, 208 (2) provides
that in the case of a debenture secured by a general
floating charge, he is entitled to the additional right
t0 realise his security if any creditor of the company
issues a process of execution against any of the company's
assetss or commences winding up proceedings against the
Company by order of a competent court, or where he
notices that the company ceases to pay its debts as they
fall due, or where the company ceases to carryon business
or where the Company's assets dimindtion in value after
the issue of the debenture, In addition to this common

law position,by the operation of 8, 389 of the Act if any
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of the above stated conditions occur, the secured
Creditor may apply to the court to appoint a receiver
over the assets or undertaking of the company as are

covered by the debenture.

2.5.4 _Status of Court Appointed Recedver,

8. 389 (2) clearly confers the status of "an officer
of the court" on the court appointed receiver as such
he 18 to act only in accordance with the directions and
instructions of the court, This position was long settled
under the common law. The court in Parsong Y. Soverelsgn
Benk of GIIMH“

wee in the status of sn officer of the court and so was

held that a court arpointed receliver

not subject to the control of the debenture holdema who
applied for his appcintment and neither was he subject

to the control of the company as if he were an officer of
the company, The receiver here was held not to be

8 ubjeet to the company instructions or directions of
the debenture holders nor that of the Company, but that
of the court omly. The reasoning behind this dictum in
my view was sound because if the debentur e holders wanted
a receiver who would be subjeet to them they have the
legal option to appoint one themeelves, As for the

Company, since the receiver was not appointed by the
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Company, nor wag he appointed to protect her interest,
he could not be subject to her, To put matters
straight, the court appointed receiver is neither an
agent of the company nor of the debenture holders

concerned, but an agent of the court,

' The impact of the appoiniment of a receiver whether
by the court or by the secured creditors themselves is
that 1t effeetdvely removes the assets or undertaking
that are subjeet to the charge out of the control of
the company even thovgh the company may be in physical
possession, at the same time the power of the receiver
to menage the compeny's asset or underteking is subject
or limited only to the Assets or undertakings covered
by the charge and no more, However, the Company is
estopped from dealing with its other assets or undertiaking
23 would prejudice the interestas of the secured
creditors in respect of the assets they hold as security
for their money.

Because the court appointed receiver is an officer of the
court or is deemed to be such, he is clothed with
judicial immunity in the discharge of his duties
therefore. no action may be brought against him for acts

done in the course of hia dutiesz as an officer of the
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court. In the same vein, interferance with his duties
by any person is contemptuous of the court and this
invites severe sanctions.2’
Since the court appointed receiver is an officer of
the court, the court fixes his remuneration
and the expenses he incurs in the course of his duties are
compensated for out of the monies realised from the
property or undertaking over which he has been appointed
receiver, but he remains personally liable under anyg
contracts he enters into, unless if the terms thereof

specifically provide other wise,2S

The next question is whether the said receiver owes
any fiduciary duties to the company or the debenture
holders? The Act is silent about this issue with respect
to the court appointed receiver unlike in the case of the
Recelver appointed by the debenture holders themselves,
who owes them fiduciary duties .

The courts have over the years held that the court
appointed receiver stood in a fiduclary relationship of
a unique specie and Eve, J. puts it this way, a court
appointed receiver ",.. not only fills a fiduciary
position towards all the debenture holders, but his

appointment to an office of such responsibility
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+ prosupposes that he will discharge his duties with
punctilious rectitude”>> The authora of Farrar'
Company law commented, in view of the above submissiocns
that this fiduciary positiom is so strong that a court
appointed roceiver (and indeed any other receiver) is
precluded from purchasing the interests of any one of the
debanture holders .30 while the receivership lasts,

It is therefore not in doubt that the law imputes a
special specie of fiducldary relatiomship between the
court appointed receivexr and the debenture holders,
but whether this same specie of relationship also exists
between the said receiver and the compeny over whose
assets o undertaling he has been aprointed manager ia
doubtful, The Company seems helpless in this situation
80 that where the receiver's actions are to the best
interests of the debenture holders but inimical %o
that of the over all or part of the interests of the
Company. The debenture holders themselves are not

safe either, vhere the receiver acts in such a manner
that they consider as not being in their best interests
what can they do =ince the law says the court appointed

receiver owea his alleglance to no one else but the court
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therefore what is the locus of the debenture holders if
they wish to enforce the fiduciary position of the said
receiver in relation to their interests as debenture
holders? It is submitted that as beneficiaries of whate
ever is to be realised from the duties of the court
appointed receiversg, they may petition the court on that
basis to enforce the fiduciary position or duties of the
sald receiver, since that is the only nexus between

them,

2.5.5  Recelver Appoinied Qut of Courti.

A receiver may de appointed by the dahenture
holders themsgelves or by a trustee appointed by thenm,
il the debeature deed contains 1 provisicn granting power
to the debenture holders to aprolnt a receiver out of
court when ever their security wse due tc be realised".
By S. 390 (1), (2) (a) & (B) of the Act, 2 receiver
appointed out of court by the detenture holder 1s an
agent of the persone who aprointed him, He 1=z also
deemed to stand in a fiduciary relationship also to the
Company and as such should observe utmost good faith
towards it and should zct at all times in what he

balieves to be the best interests of the company as a
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whole so as to preserve its assets, further 1its business
and this the receiver should do in the same manner as a

skilfal, faithful, careful and diligent manager would do.

Prom the foregoing it is noted that a receiver
appointed out of court by the debenture holders is their
agent., This is proper since they are his employers,
therefore ageney obligations with all its legal

implications will thercfore flow from this relationship,

However, what sounds surprising or rather appalling is
the mational behind creating a deemed fiducliary relatione
ship between the receiver and the company from a
relationship that flows between the receiver and those
who appointed him to work for them, whereas the same is
not statutorily provided for in the case of a court
appointed receiver, It is even surprising to note +that
the same degree of fiduciary responsibility imposed on
Company Dircétors in 5. 279 of the Act is the one
required of a receiver appointed by the debenture holders,
that means the same responsibility a company director
owes his company also applies to a receiver appointed

out of court by the debenture helders, when there is no
nexus or privity of contract between he recelver and the

Company t0 warrant this enormous responsibility placed
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on him toward the Company.

Under the Common Law however, this fiduciary relationship
is only involed if it was provided for under the

debenture deed 1#-01132.

One would however understand or appreciate the position
of the law better if the whole circumstances are looked
at from an objective and dispassionate view,

The court appointed receiver is responsible to the
court and takes his instructions from it and not from
any other person, It is only logical to believe that
the court as a temple of justice will only instruect

the receiver to act in what the court feels is in the
best interest of the debenture holders and as well
ensure that the company is not unnecessarily tasked as
to prejudice her over-all interest, since the aim of a
receivership is to help the company manage its assets
or undertaking which is subject to a charge as would

yield enough proceeds to repay the debt.

A debenture holders' appointed receiver however is their
sole agent and must obey their instructions and normally
protect and promote only his principal's interest,

The imposition of a fiduciaky responsibility on the
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receiver appointed out of court is to protect the
vulnerable and helypless company from undue exploitation,
considering its necessitous position, WwWithout this
proteetion, an over-zealous receiver wanting to please
his appointors may resort to indiscriminate disposal or
mismanagement of the assets over which he was appointed
receiver if only to realise his masters credit.
Furthermore, where it becomes necessary to foreclose the
charged assets, the receiver may be tempted to dispose
of the charged assets or undertaking at any available
price without taking the pains to obtain a fair market
value, 80 that the law at present is that a receiver
who disposes of a companys assets over which he is
appointed receiver either with intent to defraud it or
without due care and diligence to obtain a fair value
will be liable to pay damages to compensate any loss

the Company suffers in consequence thoroofa3.

It should however be noted that the debenture holders'
appointed receiver as an agent of his appointors owes
them a primary duty to perform his duties as instructed
by them and to obey as well as act in utmost goad ‘faith
to his employers, He does not owe the Company any duty

to rebuild it, although rebuilding it may be the only
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way he may realise his master's security and to this
extent he must also as the law requires take care to
properly rebuild the Compeny =0 as not only to realise

his masters security but also as would benefit the company

and if possible revive it.

The problem here is what would be the receivers primary
allegiance where taking a particular decision would be
in the best interest of his appointer but unfavourable
to the company as to breach the statutory duty to act in
what he believes to be the best interests of the
Company 7 In looking at this problem the common law
courts have laid down precedents which suggest that in
a situation of conflict of interests, the receiver
aprointed by the debenture holders must do what is in
the best interest of his appointers., In RE B, .JOHNSON
& CO (BUILDIRS) LTD°%  Jenkins L. J. held that a

receiver aprointed by the debenture holders was not an
officer of the court as to be liable to prosecution

under a misfeasance summons during winding up proceedings
as a person whose conduct contributed to the winding up
of the company. This implies that if the receiver had

acted in what is the best interest of the debenture
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holders and this in one way or another contributed to the
collapse of the Company, the receiver cannot be prosecuted
for having deliberately contributed to the collapse of

the company, under a misfeasance proceeding. His Lordship
concluded that the whole purpose of the receiver and
manager's appointment would obviously be stultified if

the company could claim that a receiver and manager owes

it any duty comparable to the duty owed the company by

its own directors or managers.

This decision of the Court of Appeal (England) leaves no
one in doubt that even though the receiver in this case
owes the company a fiduciary duty akin to the one owed

it by its directors and managers, the degree defers, so
that in the case of a receiver appointed by the debenture
holders he discharges his fiduciary responsibilities to

the company but he does so subject to his primary responsi-
bility to his employers, since he does not owe a primary
allegiance to the Company as do the Company's own directors

and managers.



2,5.6 Powers/Duties of Receivers Generally.

The general powers of a reciver are provided or
specified in the 11th schedule to the Companies and Allied
Matters Act 1990 pursuant to S. 393 of the Act and these
powers are also the duties of the receiver and they apply
to a receiver whether he be court appointed or one appointed
by the debenture holders themselves, These powers or duties
apply subject to any specific or general provisions
contained in the debenture deed and the said powers shall
apply only to the extent that they are not in consistent

with those provisions in the debenture,

In addition to these general powers provided for as
mentioned above, there are other powers or duties specified
in several other sections of the Act and these could be
found in S. 208 (1), 209 (3) & (5), etec. Some of these
powers or duties are specific and others are to be cons-
trued, These powers or duties relate only to the
management of the charged assets to generate the needed

money to pay off the debt under which the assets are charged.
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2,6 S ‘R N

After the receiver has accepted his appointment
as such, he now has to send notice of his appointment
forthwith to the Company togethar with the terms of his
appointment., S. 396(1) requires that immediately the
receiver comnliez with this requirement, the Company shall
within 1), days or such longer preriod as may bhe allowed by
the court or the receiver, make out a2nd submit to the
receiver a staterent of the affairs of the Company.
8, 397 specifies that the statement shall contain such
details as the names and addresses of the company credlitors
and the extent of the debts owed, a particularz of the
Companys assets etc, verified by affidavit by et least
one director and the Company Secretary., The receiver is
required to send to the Corporate Affairs Commission or
to the Court a copy of the statement and accompanied by
the receiver's comments as he deems fit to make thereon,
a copy of which he will also send to the company concerned
end also to the trustee of the debenture holders if they
were acting through one, other wise he is to send to
each debenture holder as far as he knows their addresses,

a copy of his sald comments.
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In order to ensure that the receiver performs his
duties properly, he is required to give periocdie account
of his stewardshiyp, a copy of which, at each period goes
to the compeny, the Corporate Affairs Commiszsiocn and to
each of the debenture holders as far as he knows of their
addresses or to their trustee if they are acting through
one,

The following is a breakdown of the accounting periods

as specified by S. 396 (2) of the Act:

The receiver shdll send a statement of his steward-
ship at least 2 months or any longer period allowed
after the First 12 months or one year, He has to send
theZ%jt%uunt of his stewardship at least no more than
2 months after tne expiry of that year. 1f however he
ceases b be a receiver at any point in time, he shall
send the statement within two months of ceasing to be in
office. 1ihe above periods apply to a court appointed
receiver only.
For a receiver appointed by the debenture holders, he is
required to submit the abstract of his statement of the
account of his stewardship within one month or such longer
period as may be allowed by the Corporate Affairs Commis~

sion after the expiry of the first six months of his
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appolntment ana this shall continue 1or every subsequent
gix months theresfter, and one month from the date he
ceaseeg to bLe a receiver, The statement of abstract of
the receiver's stevardship is a sumaary of nis total
receiple and payments out of the funas the receivership
yielda., It is a criminal offence for any receiver to
defauit in giving the above required account of his

stewardan.tp.35

26,1 Disbursement of Funds neallsed Under
The Receivership,

In disbursing the funds realised under the receiver-
ship, S. 182(1) provides that those debts which are
normally to be paid in preference to other debts in a
winding up must also be paid first before any other
payments are made to creditors in a receivership.

These payments are specified in S. LS4 (1) of the Act and
they should be paid in preference to all other claims
under the receivership. These include all local rates,
Taxes and other charges due from the company,

salaries or wages due to a clerk, servant,

workman or labourer employed under the receivership etc,
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concerned, the receiver and his staff which he employs

to help in conducting the receivership become the managers
of the sald assets or undertaking unless a different
person other than the receiver was appointed to manage

the said assets or undertaking in which case he becomes

the manager,

Further more S. 392 (1) requires that every invoice, order
for goods, business letter etc. issued by or on behalf
of the company or the receiver or manager, the said
documents being issued where the name of the company
appears, must also indicate the fact that a receiver and

or manager has been appointed for the company.

Finally, after the receivership is discharged and
the receiver vacates office, the company is left alone
to continue, that is if it had not gone into liquidation
during the pendency of the receivership. If however the
reverse is the case and the company after the discharge
of the receivership is free from the debts that gave ri:-c
to the appointment of the receiver, it now has another
lease of life to #ry and revive,
Although as earlier on noted, the receiver or manager
owes no obligation to the company to rehabilitate it,

however in the process of managing its assets or under-
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taking under the receivership, there may be the need to
restructure the Company to the extent possible under the
receivership and this might help the company to revive
and pick up and = be able to generate funds to discharge
the debenture as well as continue its operations, in
which case the receivership has helped in dealing with the
impending collapse which hunted the company prior to the

receivership.

However, the receivership may not always achieve this purpose
where it is impossible as the receivership is not a

guarantee that the company will and must revive.

2.7 SCHEMES OF ARRANGEMENTS.

This is another petent tool for the reconstruction or
revival of a failing company which is facing financial
distress and possible threats by Irate Creditors and share
holders who have run out of patience coping with a Company
that is yielding little or no dividends at all.

The provision for schemes of arrangement in the 1990
Companies and Allied Matters Act is one of those
progressive innovations that makes the Act abreast with

current trends in the Corporate world.
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The schemes of arrangement provided for under the Act
are three in number, i.e, Arrangements and Compromise,

Mergers, and Takeovers,

2.7.1 Arrangements and Compromise

This scheme is provided in S, 537 - SLO i,e. Part
xvi of the Companies and Allied Matters Act 1990. Under
this scheme, a company that is facing financial problems
that has defied all other solutions may make or accept
proposals for an arrangement or compromise with its members

reaching

or creditors with a view to / an understanding with them
as would allow the company a lease of life to try and

recover,

this scheme is an internal arrangement and it is open to

a company that is financially distressed so that it is
yielding little or no dividends to its shareholders and

or, is unable to satisfy its obligation to creditors as and
when they become due,

Any effected member or creditor or class of them, or the
company itself or if the company is undergoing liguidation,
then, inclusive of the liquideter, way spply to the court
for an order to convene a meeting of the members or
creditors or class of members or creditors as the case

may be in such a manner as the court may direct for the
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purpose of reaching an arvangement or comproumise that would
help the coupany to recover frow ils distress position, if
possible, whether or nol it i3 under liguidation process
is imwaterial, a company's liquidator may alsu arrange for
the above said meeting to be called for the same pwrpose
aforesaid,

Ine Act did not define what a compromise means but
it provides in 8, 537 that "arrangement" means any change
in the rights or lisbilities of members, debenture holders
or other creditors of a compeny or any class of them or
a change in the regulation of a company made pursusnt to
the provisiong of part xvi of the Actk deeling with
arrangements and compromise,
The Oxford Advanced Learner's dictionery of Current
Englishas defines a compromice as "settlement of a
dispute by which each side gives up something it has
aszked for and neither side gets all it has asked for"
Arrangements and compromise therefore connotes that the
company may enter into agreement with its creditors and
or members in which the members and creditors and the
company agree to alter thelr rights and liabilities in
such a manner as would be ©* .- .i L 1 nd cree-ble to 2ll

of them and as well allow the company some time to
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undergo the restructuring agreed upon with view that it
revives. In this regard the creditors may compound the
debt for the company or extend the due date in exchange
for some consideration or some of the creditors may give
up their debentures or securities in exchange for shares

in the colpanyae(‘)

or agree on any other arrangement or
compromise that would suit their purpose,

The Act has not provided any limit to the kinds of arra
arrangement or compromise that may be explored by the
Company and the parties concerned, therefore, it is safe
to assume that they may agree on any scheme of arrangement
or compromise agreable to them that is legal.

However, caution must be taken to avoid such schemes as

would be ultra vires the companys powers37

s Or contrary
to other existing luws other than the relevant Companies
Act38 and finally the scheme must be such as would
benefit the parties in some way, so that there is no

undue advantage or t'mr'tu.",9
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2,7.2 Procedure for Arrangement and Compromise

The procedure for reaching an acceptable arrangement
or compromise is provided for in Sections 539 and S40 of
the Act. This procedure is as follows:

An application is brought before the court by either the
Company or a member or creditor or class of them or where
the company is being wound up, by the liguidator, for an
order of the court that a meeting of the members or class
of members or of the creditors or class of créditors be
summoned in the manner the cowrt may direct., This order
is at the discretion of the court to grant depending on
the strength of the affidavit of facts verification that
accompanied the application which is usually by petition,
A copy of the proposed scheme is required in practice to
be annexed to the petition., At the hearing, the applicant
or his counsel must show sufficient reasons why the court
should execise its discretion to order that the meeting
be called. These reasons are usually deposed to in the
applicants affidavit in support of his application,
setting out those reasons which the counsel now argues

verbally.
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In addition, counsel to¢ the applicant must convince the
court based on the facts deposed to in the affidavit,
that he is likely to secure the requisite majority of
the creditors or members or a class of them as the case
may be to attend the meeting. He must also show that the
scheme proposed is fair to all the parties concorned.ho
After hearing the application which the Act provides
should be in a summary way i.e. by motion exparte,
.(thc parties are not required to be served with the
seid epplication for them to appesr before the court
hears the applicatioq) the court may if it is satisfied
proceed to grant en order allowing the meeting to be

summoned and in the menner it may direct,

Section 540 says what is to be done after the court
grants the order.
A meeting of the persons mentioned in ilhe court order,
be they creditors or members shall be called in accordance

as the court has ordered, it is doubtful if recourse could
then be had to the procedure for meetings as provided under
the Acth1 The proper position however, it is submitted is
that, whether the court gives an order as to how the meeting

is to be summoned or not, S, 539 and 5S40 makes
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a specific provision on how the meeting is to be called
and conducted,
These specific procedures are as follows:

A notice of meeting is served on all the parties
mentioned in the court order or additionally on all those
who are entitled to attend as concerned persons. A copy
of the court order is attached as a matter of practice for
the information of those summoned to the meeting.

The notice of meeting shall include information explaining
the scheme to be proposed and the possible effects of the
schgeme and in particular the interest of the directors of
the Company in the scheme and the capacity in which they
have such interest, and whether such interest is different
from the like interests of the others who are also concermed
in like capacities as the directors i.e, whether as
directors, members or creditors or both or in all three
capacities.

Where the meeting is summoned by way of advertisement, the
above saild particulars must also be included and in
addition, the specific address of the venue of the proposed
meeting must be stated or if the said information is not
included in the advertisement, then it wust state the

place where those concerned may go and obtain copies of
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the said statement or information. Wwhere the proposed
scheme affects the debenture holders or their trustee, the
Act includes a specific requirement thet the statement

or information to be sent explaining the effects of the
scheme, must, include such facts as the interests of the
said debenture holders in the scheme and in what capacity
they hold such interest(s) whether as members, directors
or Just creditors or other wise and the effects of the
proposed scheme on those rights, stating whether the
effects would differ from those of the other persons

concerned and if so, in what way.

When the meeting has been called as aforesaid, the proposed
scheme of arrangement or compromisze is presented and all
the relevant informations will be disclosed and necessary
explanations made to the satisfactlon of all concerned
persons present, thereafter, S, 539(2) provides that for
the scheme to be approved, three-quarters i.e, (%) in

value of shares and Number of members or creditors or

class of them as the case may be, present and voting at

the meeting either in person or by proxy must have approved
of the scheme., The implication here is that it requires

u2

2 special resgolution’ to aprrove of a scheme of arrange-

ment and compromise, A simple mgjority would not do.
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The final draft of what has been approved as the agreed
scheme of arrangement and compromise is prepared and
annexed to another application to the court urging it teo
sanction the scheme for implementation as the agreed and
approved scheme of arrangement between the Company and its
creditors and or members as the case may be. If the

Icourt is satisfied with the compromise or arrangement, it
shall sanction it and it thereby becomes binding on all
the creditors or members or class of them as the case

may be, or on the ligquidater, if the Company was undergoing

Liquid‘tiono

It is very interesting to note that looking at S,539
(3) even if the proposed scheme was approved by the
requisite majority under S, 539(2), the court still has
a discretion to enquire to find out to its satisfaction
whether it is equitable to $anction the scheme or not,
Under the common law this discretion of the courts has
been interpreted to mean that the courts should only
approve of the scheme after the following considerations
have been satisfied;
First, the court must ensure that the requirements of the
law on how the scheme is to be arrived at have been

complied withh3 i.e, requirements as to giving of notices
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or mannner of calling meeting, facts to be disclosed in
the notices of meetings, the type of majority required to

approve the scheme etc.,

Secondly that the scheme is such that a reasonable
man of business will approve, so that if the scheme is
such that in the opinion of the court a serious man of
business would not reasonably have approved of the
scheme, the court will withhold its sanction, In arriving
at the conclusion, whether or not to sanction a proposed
scheme under this heading, the court will consider whether
the proposed scheme was fair or equitable in the circums-
tance, due regard being had to the wishes of the majority.
The discretion granted the court here to sanction or reject
a proposed scheme of arrangement i1f after enquiring inte
it, it considers it to be unfair to the parties involved
with due respect is inquisitorial and not accusatorial as
should have been in accordance with our legal procedure
in Nigeria i.e. our courts only make enquiries intc a case
when there is an allegation of facts brought before it
by an aggrieved person, where there is none, it is not
for the courts to start enquiring into facts for which

there were no complaints.
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However, in exercise of its powers under 8. 539(2)

the court in érder to determine whether a proposed
scheme is fair, must of necessity enquire into the
proposed scheme even if non of the parties to the
scheme was complaining and the court may proceed to
reject the proposed scheme even if all the parties there-
to believe reasonably that the proposed scheme represen
ted their truest wishes.

The above inguisitorial stand of the law is only one

of the reliCs of state welfarism that has refused to
give way to the current laissez~faire approach to
commercial transactions in Nigeria,.

The position is the same under the Common lLaw, and it
is submitted that -~ this inquisitorial position of the
Law as seen in 8, 539(2) of the Act is only but a
codification of the Common Law position,

InRE N. P. U. Development Trust Ltd** Brightmen, J.
held that a scheme cannot be a sbheme of arrangement
and compromise where it only amounts to an expropriation
of the rights of members or creditors without any
corresponding advantage., He went ahead to hold as
invalid a scheme which in his view amounted to a total

forfeiture or deprivation of the rights of Creditors.
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At page 1555 Af his judgement, the learned judge opined
that no voting (whether of the requisite majority or
not) which was done in the interest of the creditors

as a whole would approve of such a scheme.

In RE DORMAN LONG & 00,45 Mausham, 7, puts the whole
issues bluntly 'l:.lmll"6

"It is plain that the duties of the court
are two fold., The first is to see that the
resolutions are passed by the statutory
majority in value and number ,,... et a
meet or meefings duely convened and held.
The © duty, in the nature of a discretionary
power ,... in ny opinion ... so far as this
second duty is concerned what I have to see
is whetker the proposal is such that an
intelligent and honest man, a member of the
class concerned and acting in respect of his
interest might reascnably approve,"

The first duty of the court as stated by his Lordship
above is to ensure that first of all the proposed scheme
is passed by the requisite majority both in value and
in number, This means that there must be a speecial
majority and this special majority must represent not
Ress than three-~fourth in value of shares of members
or of the interest of creditors, so that a simple
majority if they do not also constitute a apecial majority

of the stated three-fourth interest in value as aturolaid,

cannot validly approve of a scheme as would bind all
the othere concerned., This provision tends towards
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protecting minority interest, so that whero a minority
that has a majority stake in the company does not feel
it 48 in their interest to approve of a scheme, &
numerical majority alone cannot over-ride the wishes
of this minority, cince a scheme must not be sanctioned
by the court for whatever reason if there is no evidence
that the requisite Statutory Majority both in value
and number had approved of it in a general meeting -
properly convened and held.47

As regards the other power of the court as mentidned
in the dictum of Maugham, J. supra, which is the disore-
tionary power, under S. 538(1) whether to allow for the
meeting %o be called where a proposed scheme of arrange-
ment is to be discussed and under 8. 539 (3) whether
or not to sanction the proposed scheme that has been
approved by the statutory majority, It is in exercise
of this discretionary power that the courts have assumed
an inqnigitorial role cof facts finding so as to arrive
at o deciocion on whether to sanetion the proposed scheme

or not.

The question here is the propriety of the court
exercising its discretionary power to decide, what is

fair to the parties despite that the procedure for
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arriving at the proposed scheme has been complied with

and no one is left dissatisfied?

Brightman, J. in Re N.F.U, Development Trust Ltd and
Maugham, J, in Re Dorman Long & Co, Supra appears to
say that the court has a duty to '.enquire into the
approved scheme to see or satisfy itself that the proposed
scheme was fair to all the parties, whether or not
anybody was complaining., In doing this, the cpurt will
apply the test "Would a reasonable and honest member

or creditor voting in the interest of the members or
Oreditors as a whole approve of such a scheme?", If
after applying this test, the court is of the view that
no such member or creditor would have voted in favour
of the said scheme, it will proceed to reject the

proposed scheme.

From the foregoing, it would appear that when it comes
to the d&ssue of giving Judicial sanction or approval
to a proposed scheme of arrangement and compromise, the
court have the discretion to choose what is good for
the parties concerned so that whether in the end the

sald scheme is falr 4o all the parties concerned is

for the courts to decide and not the parties involved.
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The question that arises therefore is whether considering
that our legal system permits & Lalssez-faire attitude
towards commercial investments a=nd transactions, it would
be fair for the court to probe further into a proposed
scheme to see if it was actually fair despite that the
parties involved have in a general mceting properly

called and held for that purpose approved a scheme as being
a fair representation of their true wishes of an arrange-
ment and compromise?

Frofessor Goucrua argues forcefully that normally the
courts should only give assent to what the parties have
presented to it as the approved draft of the proposed
scheme of arrangement once the provisions of the Law have
been complied with.In that regards, he stated that the
mere fact that the proposed scheme is backed by the
blessing of the requisite statutoery majority is sufficient
to raise a strong inference of fairness, an inference
which he said objectors are rarely able to rebut ana the
courts cannot readily investigate the indoor management
of a company to find out if the scheme was actually as
falr as it appears.

To press this arguement further, it would be interesting
to note that the court of Appeal (England) Per Lindley,

L. J. in Re English, Scottish and Australian Chartered
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Bank'™?

this will also apply to all the other parties to the

stated that where the creditors and it is submitted

scheme i.e, the members or the company etc, receive full
information as required by the Law and suificient time
~2 given for them to consider the proposed scheme before
approving of it or otherwise, the courts should not
generally interyer with the proposed scheme, The court

)
specifically sta \:eds

“eeee 1iI the Lreditors are acting
on sufficient information and with encugh time to consider
vhat they are about, and are ascting honestly, they are,

I apprehend much better judges of what ig Lo théir commer-
eiasl advantage than the courts con be.,¥

It is therefore logical to conclude from the above dictum
that when the Act stated in S, 539(3) that the court may
sanction a scheme if it is satisfied as to its fairness,
what is meant is that where the parties to the proposed
scheme are of the opinion that the scheme is fair to them,
the court must hold that it is fair, to do otherwise

would be inimical to the golden ruie of interpretation

i. e that the cowt should interprete an Act with view

to doing what 1s best to the parties, and more so in the
abgence of any successful objection tnereto, the courts

must not pry into the proposed scheme with view to fault

it., A scheme therefore should be held as fair if it
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enjoys the approval of the requisite stetutory majority
both in value of shares and Number of Votes. This require-
ment is enormous in itself and it is strong enough to

raise an indefeasible presumption of fairness,

To conclude, I will not fail to add that in as much
as it has been argued that where there is a prima facie
case of fairness which is evidenced by the approval of
the required statutory majority, the courts should not
pry further unless there is a very strong objection to
the scheme, there is however the need for the courts to
look carefully at the acheme to at least ensure that it
is fair because as Professor Gower puts :Lt..s 1 the
arguenent thet the parties to the scheme know what is
good for them more than the courts is based largely on

voting
the fundsmentzally false assumption that the votes of tho-ol
necessarily represents the informed opinion of the
majority of members or creditors of the class concerned.
This is true In the light of the fact that those who
propese a scheme would have aiready set a stage for it
to succeed and in such <ircumstances the possibility
of fraud and distortion or mistatement of the exact

facts cannot be over-ruled,
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Sometime the parties involved mey not possess the prowess
to dictate skilfully distorted facts, and where this
occurs, the vote of the requisite statutory majority
cannot be held as truly representing the fair view of
those concerned, and therefore to protect the unknowledge-
able parties, the courts as the temple of justice must

be seen to do Justice in every case that comes before it.
It is in view of the above wider principles of Jjustice
that S, 539 (2) of the Act enpowers the court, if it

80 wishes to refer the proposed scheme to the Securities
and Exchange Commission (SEC) which shall appoint one or
more inspectors to investigate the fairness of the said
scheme and make a written report to the court within the
time specified by the court, This will enable the court
to more properly exercise its discretion whether to
approve of the scheme or reject it, based on expert report
or opinion which itself is based on facts resulting from
the said investigation.

It is submitted that the above procedure i.e, refering

a proposed scheme to the Securities and Exchange Commission
for investigation, should be cbserved before the court
exercises its discretion since discretion should be
exercised Jjudicially and Jjudiciously, otherwise the court

cannot be said to be Judiciously exercising its discretion
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without imperical facts placed before it, and if the
court wishes to despense with the option to call for
the sald investigation it should approve of the scheme

if it prima facie appears to be fair Maugham, J, puts

it more purposefully in Re Hoare & Co, Ltd, as follows>2

"prima facie, the court ought to refa.rd
scheme u a fair ono in 3 mch as seems

entitlod to ut up itl own vin o the fairness
of the scheme in opposition to so very large
a majodity of the shareholders who are
concerned”,

It is submitted that a report from an investigation
carried out by the securities and exchange commission
as directed by the court, if it raises even a slight
presumption of unfairness would constitute "very strong
grounds" for the court to if satisfied that such a
presunption is founded proceed to withhold its consent
for the scheme to be proceeded with until the suspected

unfairness is purged.

Once the scheme has been approved by the court in
exercise of its judicial discretion under 8,539(3) of
the Act, the scheme of arrangement, so sanctioned
becomes binding on all the members and creditors or their
classes respectively. The crucial aspect here is that

there is no room for dissenting members or creditors
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once the court has sanctioned the proposed scheme since
9. 539(%) says there upon, the scheme mandatorily binds
21) the members and shareholders 2like, It is assumed
that since the majority required to approve of the scheme
is 80 large that 2lmost avery members is involved 1.s.

4 majority in value and number of votes, and also consie-
dering the fact that the court has to look into the
proposed scheme to ensure that it is fair to all the
parties concerned, the Act has adequately taken steps

to ensure the protectiocn of minority interest. Once the
court hes sanctioned the proposed scheme, 3. 539(4)
requirea that a certified true copy of the courtds

order asanctioning the proposed scheme, shall be delivered
to the mCorporate Affairs Commission for registration
and only thereafter does the said order have effect.

The Company is required to ensure that the said
registration is done, A penalty of ¥5.00 per day is
imposed on the Company and 2ny of its officers who
defaults in obseving the ahove naid procedure, as
required by 8. 539(5).

Finally, it should be noted that the inclusion of

provisions for schemes of arrangements and compromise

in part xvi of the Companies and Allied Matters Act



1990 is to facilitate and legalise compromises between
financially distressed comapnies and its areditors and
or members, 80 that instead of iavoking thelr rights to
petition for compulsory winding up of the Company, they
may compromise with the company in order to give it a
lease of another period of life apan to sece if 1t
revives, If this happens the aim of the let of providing
for scheme of arrangement and comprowise would have

been achieved.

2.8  MERGERS AND TAKE OVIRY

Takeovers and Mergers are now a novel phenomenaz of
Modern Company Management according to 0roje’> which are
used to effect structural changes in a Company with a
view to reconstruct it for better performance without
necessarily liquidating it.

Mergers and Takeovers are another procedures provided
under 3he Act to be exploited by Company Operators to
re-organise a falling er . .unviable Company with the
aim of making it more viable and productive, by this
means tne Company under goes Structural changes which

might affect the rights of the members and creditors
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or the Company or all of them together, Mergers and
Takeovers are covered by S, 591 « 593 and S, 594 - 613

of the Act respectively.

A Merger is defined in S, 590 as any amalgamation
of the undertakings or any part of the undertakings or
intereasts of two or more Companies or the undertakings
or part of the undertakings of one or more Companies and

one or more bodies corporate.

Takeover on the other hand is defined in the same section
Ibid as the acquisition by one Company of sufficient
shares in another company to give the aequiring Company
control over that other company.

A closer look at the above witwo definitions reveal that,
a Merger is a sort of business combination by two or more
Companies whereby they combine their undertakings and

or interests and in the process the two or more Companies
merge or become one single company either under a new
Corporate name or under the name of either of the former
two or moke merging Companies.

A takeover on the other hand is a situation where the
Company whose majority shares have been acquired does

not merge into the acquiring Company as to lose its
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identity, rather by having its majority shares acquired
by another company, it becomes a subsidiary of that
Company whilst retaining its former Corporate personality.
The effect being that the target company loses its
independence and now has to be subject to the control of
the acquiring company.
When a merger takes place, the undertakings, interests,
properties and liabilities e.t.c. of the merging oompaniea
are transfered to the new company that emerges und.r the
merger or amalgamation, under the common law these interests
and liabilities as aforesaid do not include contracts of
personal services entered into previously by the former
Companies with their employees or servants ot054 The
implication is that, if such employees are not absorbed
by the naw Company, they stand diamissed because their
contract of service terminated as a natter of law, with
the termination of the former companies, This view was
adopted by the Nigerian cwrts” and it stands as the
proper position of the law in Nigeria in the absence of
any statutory provisions, Unless there is any prier
agreement between or among the amalgamating Companies

to the contrary, It is not clear if the same position

also applies to Takeovers, however it may be safely
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concluded thet since the target company only lose its
management control to the acquiring Gompaby and not ifas
separate or distinct personality, it remains bound under

all her previous confracts of aervice with its employees.

2.8.1 Types eof Mergers & Takeovers

Mergers and takeovers may take the following
shapes:

Conzlemerate Mergers or Takeovers: These are business
combinations invelving different companies, involved in
different kinds of undertakings coming together under
one general name 40 form a congimmerate of Companies an
exanple of a Conglomerate in Nigeria is the United African
Company of Wigeria PLC (U.A.C.N,) which is a combination of

several Companies in Nigeria,

Vertical Integration: This is & situation vwhere
two or more Companies involved in the same industry but
involved in different levels of production decide to
combine their businesses in order to enjoy the cconomies
of large scale production e.g. Company A is inveolved in
producing Rubber, Company E is inveolved in producing
Rubber shoes and plasties. A combination between Company

A and B above would amount to vertical integration since
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all of them are in the rubber industry only that they are

engaged in different levels of production,

Horizontal Integration, This occurs where Companies
involved in the same level of production within an industxry
decide to combine their businesses. This combination is
usually aimed at joining forces to bring the market under
a single control by way of creating a monopoly and at
the same time removing competition, -

The above integrations could be achieved either by

way of Mergers or Takeovers,

2.8.2 Reasons for Mergers and Takeovers

Many reasons have been adduced to explain why mergers
and takeovers are or have become a growing phenomena in
the face of unprecedented spate of Corporate decline.
These reasons include the following:

First is the need to take advantage of the economies
associathd with large scale production, This Lowers
Unit Costs of production and thereby reduces the price
of the goods per unit, The result is that Lower unit
prices leads to increased sales and therefore the rate
of turn over enlarges meaning huge profits will result.
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Large Seale Production will easily result when there is
vertical and Horizontal integration,

Secondly, Mergers and takeovers help the companiesn
emerging from the scheme to diversify thelr investment
as in a case where different companies engaged in
different businesses whether within the same industxy
or not combine their undertakings by way of mergers and
Takeoverss The result is that the Company will not
depend on one form of investment 80 that the fallure of
one of its buasiness will not lead <o the failure or +tne
Compeany itself,

Thirdly, ia the need to0 secures a more efficient
moragement, where the former companies were bedeviled
with bad, tnefficient, fraudulent or in experienced
panagement, it will enable the new Company come up under
a better management team or in the case of a takeover,
it vill enadble a Company with an inexperienced or
inefficient management t0 come under the more efficient
ahd expegienced monagement of the acquiring Company.

Aother raeson is the fact that the scheme helpsto
eliminate out throat competition among competiting
Companies within the same undustry, A fierce competition
has the effect of sending the weaker companies out of
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circulation, Mergera and takecovers enable otherwise

competiting Companies to combine their undertakings thereby
removing the existing competition., By this they are
able as one organisation to take control of the market

to their advantage.

Furthermore, in the face of a harsh fiscal or
Economic Folicy by the government or due to a recession,
companies which cannot stand or survive alone may go
into Mergers or submit to takeovers and thereby be able
to survive and still yield dividends to their owners

rather than stand alone and collapse,

At other times, mergers and Takeover become
desirepgble merely for the fact that it is considered
that the compenies involved may become more viable and
yield greater profits then when operated independently,
In the circumstance, the operators of the company may decide
to reconstruct them by means of either mergers or Take-
overs and this is even easier where the different
companies involved are owned by the same persons, so that
all that is done is to Merge or take over the smaller or
weaker Companies and offer equal, or more number of
shares in the new company under the new arrangement to

the shareholders of the affected companies in exchange



95.

for their shareholding in the affected Companies, or
other form of interests like debentures etc in the new

Company.

2.8.3 Regulation of Mergers and Takeovers in Nigeria,
8.590 - 613 of the Act has made several provisions

regulating the use of Mergers and takeovers as a means of
restructuring Companies in Nigeria, however this aspect
will be discussed when considering the different procedures
for mergers and Takeovers,

Before a Merger or takeover is executed, it must be
approved by the Securities and Exchange Commission

(sEc)>C.

Section 6(g) of the Securities and Exchange Commission
Act, 1988 provides that one of the functions of the
Commission shall be the reviewing, approving and regula-
tion of Mergers, Takeovers, (or Acquisitions) and all
forms of business combinations in Nigeria.

S.8 subsections (1) and (2) of the said Act provides that,
not withstanding the provision of any other law, every
merger or acquisition or combination Dbetween or among
companies shall be subject to the prior review and

approval of the Commission and the Commission shall approve

any such aforementioned scheme only if it finds it that
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such combination is not likely to cause substantial
restraint of competition or create monopoly in any line
of business enterprise, either in itself or by the use

of shares by voting or grant of proxies for that purpose.

8. 8(3) of the asame Act however grants exemption to
certain combinations from the control of the Securities
and Exchange Commission. Such combinations include the
acquisition of shares by a helding Company appsrently in
a would be subsidiary company solely for the purpose of
investment only and not for the purpose of using such
shares for voting or otherwise as to cause a substantial
restraint of business competition or monopoly in any line
of business enterprise, Also exempted are transactions
duly consumated pursuant to an authority given by any
Federal Government owned orgenisation under any statutory
provision vesting such power in the said organisation.

To meke this regulatory fimections of the saild Commission
effeotive, the Securities and Exchange Coummission Act has
imposed a stiff penalty of #100,000, fine ageinst any
defaulting company end an additionsl penelty of 1,000,900
for each day that the default subsists and every director

who is also in defsult is lieble to a fine of M10,000.88

or imprisonment for 3 years or both.
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In addition S. 7(1) of the same Act provides that in
respect of the sale or trendfer of any Company Securities
in which Alliens are participating, approval must be
sought from the Commission and No Securities of any
Public Company shall be issued sold or transfered without
the prior approval of the Commission with respect to the
price, time and amount of the sale, e.t,.c,

It is submitted that with respect to public Companies,
since a merger or takeover will involve the sale or
transfer of its shares or other securities the necessary
approval must be sought from the Commission with regards
to the price, time and amount of the Securities involved

in the Merger or acquisition,

The above provisions as are clearly seen are aimed
at preventing the extreme adverse effects of business
combinations that are characteristic of extreme capita~
list Economies, which usually manifest in the forms of
dangerous monopolies or undue and deliberate restriction
of fair Competition to the detriment of a healthy
economic atmosphere for ‘nvestment.

The need for such regulations can be found in the
arguerents advanced by J. Olakunle Orojo in his book57,

at pages h28 - 1129 where he argues that firstly,
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there are possibilities of abuses of the whole process

to the detriment of the company and the shareholders
concerned, in the form of manipulations of the market price
of the shares invelved in the scheme, insider trading or
dealings, payment of premium to controlling shere holders
in the targetted Compeny as inducement, deliberate stulti-
fication of facts upon vhich the shareholders and others
concerued mgy form gz ressonsble opinion as to vhether

to assent to the proposed scheme and the conditions
theretc or not, etc, Tre arguement is that since those
propeosing the rroposed scheme are better informed about

it than the others, they may cdeliberately set a stage for
it to succeed, of which the others may :not possess the
prowess to dictate and therefore there is the need for

the regulation of such schemes to ensure s heslthy
Corporate gtmosphere for investment and other dealings
without fear of being hoodwinked or manipulated.

Secondly, it is in the interest of National Economic
Policy and Development to prevent undue restraint on
investment or unfair competition or excesasive monopoly
in business enterpriases as this will amount to wmortgaging

the consguzer at the nercy of the producer.
Besides, thare is also the need to promote and sanitise

a healthy environment for investment and securities
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It is hoped that when the principles of regulations as
provided both in the Companies and Allied Matters Act,
1990 and the Securities and Exchange Commission Act 1988
are fully exploited, the above said Ideals would be

reasonably achieved.

2.8.4 Procedure for Mergers

As earlier discussed in our opening discussion on
mergers and takeovers, Merger may assume two forms,
It is either that two or more companies amalgamating

into one of the two or more merging Companies e.g.

Re Lipton of Nigeria gtdsa

merged into Lever Brothers Nigeria PLC in 1985 or when

where Lipton Nigeria Ltd

John Holt Investments Ltd merged into John Holt Ltd>’,
Or the two or more companies amalgamate to form an
entirely new company which takes over their Investments

e.g. Include when Bendel Line Co, Ltd, Bendel Intra-City

Bus Services Ltd and Transkalife Ltd were merged to form

a new Company Bendel Transport Services Ltdao.

The procedure for mergers at present has been developed
out of the regulatory provisions provided in the
Companies and Allied Matters Act 1990 the Securities

and Exchange Commission Act, 1988, and the Guidelines
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on Mergers and Acquisitions and Combinations made by the

Securities and Exchange Commission, (SEC).

This procedure may be summnarised as follows;

2.8.5 Pre Merger Notice

When a merger is proposed, the Management of the
Companies involved usually meet in what could be called
pre-merger negotiations where they work out an ggreement
on the terms of the Merger, thereafter they are ready and
prepared to proceede with the scheme, Paragraphs 6 and
7 of the Securities and Exchange Commission guidelines
for mergers and takeovers requires that the Company
concerned gives what is called a pre-merger notice to
the Securities and Exchange Commission.

The Notice must reflect the following informations:

(a) Letters of intention to merge signed by
the Merging Companies.

(b) A Comprehensive description of the proposed
scheme and the feasibility studies done
relating to the merger and the Justification
therefore,

(¢) A detailed information on the line of production

of both Companies.
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(e)

(1)

(&)

(k)
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A list of the major Competitors in the same
line of production as the merging companies,

a statement on the Market position of the said
Companies and their shares position inclusive
of those of the merging Companies,

The structure and organisation of the merging
Companies.

Revenue informations khout or of the merging
Compenies.,

The latest financial statements of the merging
Companies.

An enalysis of the effect of the proposed
merger cn the product market involved in by the

merging companies.

After considering the above informations, the Commission

will now give its verdict on whether it approves of the

scheme for it to be proceeded with or not,

If the proposed merger is approved, the affected companies

will proceed te prepare a Formal Merger proposal after

due consultations betweeen themselves and their

shereholders and professional Advisers such as Lawyers,

Accountants, Management fonsultants etc., Other

o T
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relevant bodies such as the Industrial Development
Co-ordination Committee, the Federal Board of Inland
Revenue, the Stoek Exchange etc are also consulted and
after these consultations, a final draft is produced
of the proposed merger, This document is usually

refered to as the Merger document,

2.8,6 Formal Application Procedures,

After the proposed merger document is prepared,
any of the affected Companies may how, pursuant to
S. 591 of the Companies and Allied Matters Act, apply te
the court in a Summary Wway by means of an originating
summons as required by the rule 2 of the Companies
Procedure rules, praying the court for an order to
convene and hold separate meetings of the Companies
involved as the court may direct,
In making the application, the proposed merger document
is annexed for the court to examine,
Where the court is satisfied with the reasons for the
application it shall grant the order accordingly, allowing
the meetings to be held, If a majority representing
three fourths in value of the shares of members, being
present and voting either in person or by proxy, at each

of the separate meetings approve of the scheme, then
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a formal application is prepared by any of the merging
companies that is in charge of following-up the merger
to see to its successful completion, S. 591(2) of the
Companies and Allied Matters Act requires that the said
application be forwarded to the Securities and Bxchange
Commission for its approval again,
Paragraph 8(1) of the Guidelines by the Securities and
Exchange Commission require that the said application

must contain the following informations:

(a) (1) The terms and conditions of the Merger

(11) The methods by which it is to be carried
out.

(411) Any resultant amendment or changes to be
made in the certificate of incorporation -
- and memorandum and articles of associaw
tions of the surviving Company, if such
a Company were to remain despite the
Merger,

(I¥) Whether the Certificate of Incorporation
of the surviving Company will also serve
ag the certificate of the Company te

emerge after the Merger,
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(v) The mode of converting the shares of
sach constituent company into o in
exchange for shares or Securities in the
energing or surviving Company. If there
ere no such sxchargea, then the cash,
property, rights or securities they would
et in exchange for their shares in the
marging or Comstituent Company.

(vi) Such other detalls er provisions as are
Aeomed necessary or Material

(vii) The signature of the rempective chairmen
of the Board or the Chief Executive of
the Companies and Atteated by each of the
Company Secretarics respectively.

There are several other such informations roqnir«l"

When the applicaticn hag been filed, -eCtion g(2) of

the Securities and Fxchange Commission Act provides that
in considering the s=id application, the Commission should
bear in mind the statutery standards laid down in the
sald section 8(2) and the standarde stipulated in parae
graphs 12 « 17 of the Oommisasion's Cuidelinea for

mergers and acquisitions, which inclnde the followings

(a) The geographical and Market product
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(b) The Market shares
(e) The Concentration ratio of (a) and (b)

&LOW .

Where the Commission is satisfied with the application,
it shall proceed to approve of it.
8., 591(3) provides that, 1f the Commission approves of
the scheme, any one or more of the Companies involved
in the scheme way apply to the court by originating
mms‘? far the court to also approve of the scheme
foar i to be implamwented, All Companies involved in
the schemne must be served far thea to appear when the
court is to hear the application for approval to proceed
vith the scheme®”, g, 594(3) provides that if the court
approves of the scheme, it shall thereafter become
binding on all the Corpanies concerned and the court may
by the same order with which it sancticned the. scheme
or by another subsequent order, make provision for all
ar any of the following statutory matters:
(¢) The trensfer t- the transferee Company of the
whole or any part of the undertaking and of
the proyerty or liahilities of any transferor

Company undey the merger,
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(o)

(d)

(o)

(£)
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The alloiting or appropriation by the transferee
Coxpany ol chares, debentures, poclicies, or
o‘her like interests in that cozp.nywhioh undex
the ccomypromise or arvangemnent are to be allotted
or appropriated by that company to ar for any
person,
Ths sentinuation by or against the wansferee
company of any legal proeeedings pending by or
ageinat any transfarer eompany,
The diseolution without winding up of any transe
feror Company.
The provision $0 be made for any persons who
within such time and in such manner as the
court directs, dissents from the compromise or
arrangenent
Such incident2), consequential and supplemental
matters as are necessary to onsure that the

merzer or reconstruction will be fully and

effectively carried cut.

8. 591 {(4) of the Companios and Allied Matters Aot

provides that, with reanagt to the order far dissolution

talked about in (4) above, the court will not make %he

order unless two conditiona are  met to the effect that,
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the whole of the undertakings property, Assets or liabilis
ties of the transferor Company have been transferred to
the transferee company and that adequate provisions by
way of compensation or otherwise have been made with

respect to the employees of the Company to be dissolved.

8. 591(6) requires every such Company as is affected by
any order made pursuant to 8, 591 of the Companies and
Allied Matters Act as discussed above to within 7 days
of any such order deposit a copy thereof for registration
to the Corporate Affairs Commission and also publish in
the Gazette and in at least one National Newspaper.

A default attracts a fine of ¥100.0@ for every Company

and Officer thereof who is guilty.

2.8.7 Dissenting gJhareholders
Where the Merger has received the final approval of

the court for it to be implemented, a dissenting share-
holder who does not agree with the whole scheme, must

be given an epportunity to decide whether to submit to

the scheme or opt out of the entire arrangement. The

whole process takes the following shape.

The transferee Company makes an offer to the respective

classes of shareholders after the court has given the
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final approval for the scheme to be carried out, offering
t0 acquire their shares under the terms of the scheme

i.e. by transfering those shares to the tranaferee

Company on the terms agreed under the merger agreement,
The respective classes of shareholders have four months
within which to express their wishes. 8. 592(1) provides
that this may be done in their class meetings. Where
holders of not less than Nine-tenths in value of the
shares of the respective class approve of the offer,

The transferee Company has t0 within two montha after

the expiration of the said four months give notice in the
prescribed form to any dissenting shareholder that, not-
vithstanding his dissent, it still wishes to0 acquire his
shares if he does not object, then the shares must be
acquired under the same terms as those of the other share-
holders who had earlier agreed to the acquisition,

Where the dissenting shareholder still refuses, he has
one wonth within which to apply to the court to restrain
the acquisition bid and order accordingly as to what should
be done with the dissenting shareholder's shares, other-
wise after the expiry of the one month period after
receiving the notice of intention to acquire the dissenting

shares, the transferee company shall be bound to acquire
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thoge shares, or where the court throws out the dissenting
ghareholders application to restrain the proposed x
acquisition of his dissenting shares, the transferee
Company will then send a copy of the notice previocusly
given to the dissenting shareholder t0 the transferor
Company together with on instrument of transfer executed
by a nominee of the tranaferce Company on behildf of the

dissenting shareholdor,

3. 592(2) requiresx that where the said instrument of
transfer has been executed as aforesaid, the transferee
Company will then pay or transfer to the transferor
Company the amount or other considedation representing
the price payable Ly the transferee Company for the shares
80 acquired and the transferor Company will thereupon
reglster the transieree Company as the holder of these
shares,

Any such monies or consideration received shall be paid
into a separate Bank account and held by the transferor
Company on trust for the person or persons entitled
thereto, 54

The problem here is that the act does not tell us who will

hold the aforesaid money after the transferor Company has
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become totally merged with the trensferee Company.

However , it is only l@zical that sinee the Liabilities
and interests or undertakings of the transfercar Company
are transfered to the transferee Company, it will have

t0 hold the money on trust for the dissenting share holder

after the merger has been perfected.

2,9 ZIAKEQVER ZROCEIURES
The procedure for Takeovers is eatitely different

from that of Mergers, For a Takeover to commence there
has t0 be a takeover bid from the acquiring Compeny to
the target Company, 9. 590 of the Act defines & take-
over bid as an invitation or offer for the purpose of
gecuring a takeover, Ffrom the above definitiomn, it is
clear that e takeover bid way also be made by a target
Company to proposed acquiring Compeny,
The procedurs far a takeover ia very simple, however it
wenld be proper to first consider scme specialised aims
of which a takeover bid may be intended to achieve.
8. 595(1) of the Aot provides that a takeover bid may
be made where any of the following purposes are intended.
(a) to acquire shares of any class in an offeree
Company which either alone or if combined with
shares of that class in the offeree Company,
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already on the date of the take over bid
are beneficially owned or controlled by that
person oOr persons or any of them, or any
Company belonging to the same group ks that
person or those persons or any of them, would
exceed one~third in number of the issued shares
included in the class, or

(b) to acquire sufficient shares in the offeree
Company to make that Company the subsidiary of
that person or, as the case may be of any of
those persons, or

(e) to acquire sufficient shades in the offeree
Company to enable that person or as the case
may be, those persons or any of them to exercise
ar control the exercise of not less than one-
third of the voting power at any general

meeting of the offeree Company.

2sh1  juthority to Make a Take Over Hid

3., 596(1) states that no person or persons jointly
or severally may make a take over bid unless prior
authorisation has first been sought and obtained from
the Securities and Exchange Commission (97C) refered to

as SBC or "the Commission 'throughout this chapter.
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To secure this permission, an application has to be made
to the Commission by or/ on behalf of the person or persons
proposing the bid, The application must contain such
information as the names and other relevant particulars
of the real applicant, all necessary information regarding
the proposed bid and such other informations as may be
required by the Commission, and where necessary be
accompanied by documents or reports as may be prescribed
by the regulations stipulated by the Commission, This
provision is covered in 8, 596(2), Subsection (3) of

the same seoction states that the Commission shall have
the power to require further informations from the
applicant as would in ites view be needed to enable it
make a decision on the application and such applicant
phall be under obligation to supply the said information
unless it is not in his power to deo so. In deciding
whether to permit the bid or not, the Commission shgll

be at liberty to consult with other peraons as 1t deems
necessary in order . to make the said dociuim.s

For the purpose of deciding whether to grant a permit

or not

to proceed with the takeover bid / the Commission shall

have regard only to the likely effects of the takeover

bid Af successful, on
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(a) The economy of Nigeria

(b) Any policy of the FPederal Military Government
with respect to Manpower and development,>®
Vhere the Commission is satisfied with the propoged bid
in line with the above mentioned policy directives, it
ghall proceed to0 grant the authority for the bid to be
proceeded with, and the authority shall last for omly

7 months at a time then it lapses, except if the
Commission decides to extend the period to such time os
it deems fit after an application therefore has been made

before the expiry of the original 5 mth-&'.

After obtaining the Commissicons spproval to proceed
with the take over bid, the proposers shall then make
draft copies of the proposed bid, duely signed by or on
bahlf of the person or the several persons intending to
make the bid either jointly or severally. Before the
proposed bid is dispatched, S. 597(1) of the Companies
and Allied Matters Act, requires that a copy of such bhid
mst be registered with the Seocurities and exchange commipe
gion else the bidders have no authority to despateh it,
The reason for the registration is {0 enable the Commise~
sion ensure that the proposed bid : complies with all

the relovant provisions of the both the Securities
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and Exchange Commisalon Aot as well as the Companies and
Allied Matters Act,

If satisfied, the Commiasion shall proceed +0 register
the bid otherwise it has to reject it, pursuant to

8. 597(2). Whichever is the decision of the Commission,
8. 597(2) above requires that it has ¢t0 send notice of
either ite acceptance or refusal to the person vho filed
the proposed bid for registration at the mddresa
provided by that person when the copy was lodged for
rogistration. Wwhere the notice 1s one of refusal to
rogister, the Commission shall give recsons for such

refusal,

If the affected person 18 not gsatianfiod with the resooms
glven, he may within 30 days of servisce ¢f the notice

en him, send notice to the Commission in writing requiring
the Commission to refer the matter to the court and the
Commiss ion shall do so, and upon such reference, the
court mey either ordor the proposed bid to be registered
or it may uphold the decision of the Conmission not to
register the bid, and in that case the Commission shall

not register the b:ld.sa
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2.9.2 General Provisions Relating to the
Despateh of the Take-Over Bid,

A take over bid may be made and if it goes through
the approval processes may be dispatched to the Offeree
Company. Any person, either by himself or through an agent
or any two or more persons may Jointly or severally by
themselves or through their agents make and despatch a
take over bid,
A Corporation may also do so, either by itself or Jjointly
with other persons if its board of directors pass a
resolution to that effect, The bid may be made from an
offeror Company or person or persons to an offeree
Company or its shareholders or by a Company to its
shareholders as the case may bc.ﬁg
A takeover bid cannot be made to fewer than 20
shareholders or such other number as may be prescribed in
the regulations made by the Corporate XAffair Commission
in order to purchase shares by way of separate agreements
or to purchase shares in a company which has fewer than
20, or such other number as may be prescribed in the
regulations by the Corporate Affairs Commission or in any

may
other circumstances as the zbove said Comnialionzyy regula~

tions lpecity.7°
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A bid cannot also be made where the shares to be acquired

are those of a vrivate Conpmy.71

2.9.3 Despateh Procedures’ -

Where all the aforementioned procedures have been
complied with, the final approved takeover bid is then
despatched concurrently te each director and shareholder
of the offeree Company and to the Securities and Exchange
Commission.

Upon receipt of the bid, the directors of the offeree
Company shall prepare a directors circular and send to

each of the shareholders of the Company at least within
Seven days before the date on which the bid is supposed to
expire, or before the G0Oth day after the date of the take~
over bid, which ever is earlier. If the circular is delayed
for up to 10 days then the directors must send a notice to
each of the shareholders and the Securities and Exchange
Commission to the effect that a directors' circular will be
sent to them and, therein, mey also recommend that no shares
be tendered pursuant to the takeover bid until the directors’'
circular has been Treceived.,

The direetors' circuler is a decument issued by the

directors of an offeree Company to its shareholders and the
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s§cur1tion and Egxchange Commisgion, 8. 602(6) of the
Companies and Allied Matters Act requires it to contain

such information as would be of interest to the shareholders
in relation to the takeover bid, as specified in the said
section end the circular is to be signed by at lesst one or
more of the directors as a true reflection cf the recommenda=-
tions of a majority of them, and where there is a dissenting
opinion as to whether the take cover bid is fair to the

share holders or not, such dissenting view is entitled

to be Included in the directors circular stating the reasons

for such view,

A bidder may decide which and how manv shares in an
offeree company he wishes to take over,
If the bid is for the whole of the shares of a given class,
the bidder must take over any or the shares deposited for
take over pursuant to the bid, not later than 60 days =fter
the date of the takeover or they may thereafter be

withdrawn by or on behalf of the depositérs.

Where the bidder decides to take over the depcsited shares,
he must wait for at least 1C days after the bid has been
made.,

The bidder or offeror, if he so wishes may state in his bid

that he intends to take over the shares of any dissenting
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shareholder$ who do not accept the bid and that he will be

ready to pay the fair value of these shares.

Where the bid is for less than all the shares of a
given class or classes of shares, the offeror shall not
be entitled to take over the shares deposited pursuant teo
the bid until 21 after the date of the take over bid and
the shares toa‘nust be deposited at least 35 days after

the date of the bid,

Where the bid is for all the shares of any class or
less, the above ssid procedures shall apply, end in
addition any of those shares deposited for takeover may
be withdrawn within 10 days after the date of the take-
over bid, Shareg deposited pursuant to the bid shall if
the terms stipulsated by the offeror are complied with,
that is if he had not waived them, shall be taken up and
paid for within 1)} days after the last day within which
shares may be deposited pursuant to the bid. The maximum
period within which shares may be deposited pursuant to
the bid will not be less than 21 days after the date of
the take over bid, Wwhere there is at any point an
amendment to the terms of the take over bid as to
increase the consideration offered for the shures, the

offeror must pay the increased consideration to each
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shareholder whon shares are taken up pursuant to the

bid whether or not those shares have been taken up before
 the sald amendment, and if the offeror intends to purchase
the shares of the offeree company in the Securities Market,
during the period of time within which the shures may be
deposited pursuant to the takeover bid, the offeror must

state so in his bid,

The shareholders of an offeree Company may acfept or
reject a takeover bid, However, if 90 percent in number
of shares representing the majority shareholding in a given
class accept the takeover bid and deposited their shares
for or pursuant to the takeover, the bid is deemed to be

successful ..

2.9.4 Dissenting Shggpholdors73

e ——

Where the procedures for the acceptance of the bid
by 90 percent of the shareholders of a class or classes
of shares have been completed, the offeror may within one
month after the date of the acceptance give notice to the
dissenting shareholder to the effect

(a) That the take over bid has been accepted by

90 percent of the shareholders of his class.
(b) That the offeror is bound to in the oircumstance

take up and pay for or has taken up and paid
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for the shares of the gald con senting share-
holders,
(e) That in the circumstance, the dissenting

offeree has a choice to make

i) either to transfer his shares to the
offeror on the terms on which the c¢fferor
acquired the shares of the other shareholders
who had accepted the take over bid, or

ii) to demand payment of the fair value of his

~shares in accordance with Sgetion 609 of

the Companies and Allied Matters Act which

will be discussed shortly hereafter,

Section 608(3) says the dissenting shareholder upon
receiving the above sald notice must withiin 20 days of such
receipt mcke his choice and send notice therebf to the
offeror or he 1z deemed to have decided %o transfer  his
shares to the offeror, Each of the above notices sent out
by the offeror to 2z dissenting offeree must also be sent
to the offeree compeny =nd to the Securities and
Exchange Commlission and in the case of the Commission,
not later than one month after it has been sent Lo the

offeree.
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At the exriry of the sald 20 days, if no corresponding
notice has been received frem the dissenting offeree,

the offeror shall proceed to presume statutorily that the
dissenting offeree has elected to transfer his shares to
the offeror and the offeror shall thereupon pagy or transfer
to the offeree Company the amount of money or other
counsideration thet the offeror would have had to pay had
the dissenting offeree made an election to transfer his
shares to the offeror and the offeree Company is deemed

to hold that money or consideration in trust for the
dissenting offeree and shall pay the amount into a bank
account established for that purpose or place the conside-

ration in the custody of a bank for him.

2,9.5 Assesswent by the Court:

An offeror may decide to apply to the court to fix
the fair value of the shares of the dissenting shareholder
if there is o disagreement on it, If he fails to do so,
the dissenting offeree mey do so after the expiry of
20 days granted the offeror to do z0 after he has taken
over the consenting shares and deposited money with the
transferee Company to settle the claims of the dissenting

offeree.
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Where a dissenting offeree makes the said application to
the court all other dissenting offerees must be served
with the notice of the court action to appear either in
person or by counsel as the decision of court on this issue

binds all dissenting offerees.

Once the application has reached the court, it shall hear
the parties and there after proceed to fix the fair value
for the shares of the dissenting offerees or it may appoint
one or more Vazuerl to assist it in fixing the said value
and thereafter the offeror will be bound to pay them

such fair value as the court had assessed, and such value
whether in cash or kind shall be paid to the concerned
offerees or the court may order that it be held in trust

for them by a person other than the offeree company.

In the foregoing discussions, schemes of arrangements
and compromise, mergers and take overs are alternative
procedures for dealing with the phenomena of Corpomate
collapse. By these procedures, the rigidities and rigours
of winding up and the attendant risk of not getting any-
thing out of the winding up is removed, so that the Company
is gradually steered into a course that would be most

benefitial to those concerned,
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CHAPTER __ THREE

LIQUIDATION AS A LAST RESCRT

INTRODUCTION
We have seen in Chapter Two that even though Companies

are formed with the intention that they should grow and
expand to yield more profits, they could nevertheless
contract - d later fail. However before a company should
fail, it usually manifests some symptoms of impending
collapse. Where such symptoms are discerned on time,
measures such as receiverships, mergers, acquisitions or
schemes of arrangements and compromise may be employed to
combat the phenomenon, These measures with due respect
are better alternatives to winding up which in the end only
amounts to killing the goose that laid the golden eggs
without guarantee of getting any benefits out of the winding
up process.,

Where however, winding up stands out as the best remedy
for taking care of an ailing company, or where for any other
reason it is considered Just and equitable for the company
to wind up, then the winding up option may be considered.
The point must alsoc be stated that winding up per se under
the Companies and Allied Matters Act, is not stated or

projected to be a last resort remedy for creditors and
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investors who are caught up in a company that simply
refuses to be viable, The fact is that winding up is open
to creditors, investors and other concerned persons as an

initial as well as a last resort in dealing with an

ailing company.

However, where winding up is considered as an option,
The procedures laid down in the Act will be followed and
the company will be liquidated, its assets collected to

settle its liabilities and finally the company is dissolved.

The terms "Winding up"” and "liquidation" will be used
interchangeably since they mean the same thing in the context

in which they are being used here,

3.1 TYPES OF WINDING UP.

There are three types of winding up under the Nigerian
Legal System, These are:

(a) Compulsory winding up,

(b) Voluntary winding up, and

(e¢) Winding up subject to court supervision.
The last one is a hybrid of the other two,
For the purpose of discussing the practice and procedure

for the above winding ups, the above classification of
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winding up will be re-arranged into two broad headings
as follows:

(a) winding up by court order

(b) Voluntary winding up.
Winding wp by court order will cover all those conditions
under which the court may compulsorily order a company
to wind up,while voluntary winding up will also include
winding up under cowrt supervislon, since the members or
creditors first pass a resolution to voluntarily wind-up
before either of them later applies to the court to
supervise the winding up,so that except for the application
for court supervision, the winding up is ordinarily, first
a voluntary winding up before it is transformed into a

winding up under court supervision.

3.2 WINDING UP BY COURT ORDER

This is also refered to as compulsory winding up.
Winding up by court order is the process by which a
Company is forced to wind-up by way of a Judicial fiat,
Once this order is obtained, the Company is forced to
wind up and this is irrespective of whether the Company

is solvent or not,
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3.2.1 Court with Jurisdiction

Since winding up by the court can only be achieved
by obtaining a Jjudicial fiat to that effect, the court that
has Jurisdiction to give the winding up order must be
identified.

Section LO7 (1)(2) of the Aet provides that the court
with Juriasdiction in this resrect is the Federal High
Court within whose area of jurisdiction the registered
office of the Comvany to be wound up is located: Registered
Office here is used interchangeably to also refer to the
Company's Head Office and for the purpose of exercising
the jurisdiction to wind up a Company, the registered or
head office of a Company shall be the place which has
longeat been the registered or head office of the Company
durine the last © months precceding the presentation of
the winding up petition, To this end, a person wishing

to have a Company compulsorily wound up may come by way

of a petitlton' to the Federal ¥igh Court having jurisdic-
ticn in the Area where the registered or head office of
the Company is situated., This matter of jurisdiction has
been re-enforced by the Federal Figh Court Amendment Decree
61 of 1991 and the Conetituticn Amendment and Modification

Decree 107 of 1993 bvoth of which confers exclugive
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Jurisdiction on the Federal High Court in respect of
Matters touching on the working of the compaaiéesaaddAllied
Matters Decree 1990, With the above Amendment to the 1979
Constitution, the touchy issue of the conflict of Jurisdic-
tionz between the Federal High Court and the State High

Courts which have unlimited jurisdiction’

has been settled,
80 that the High Courts still retain their unlimited
Jurisdiction status, but a5 regards those areas that are
conceded to the Federal High Court, the State High Court may
not entertain them., One of these areas includes Matters

touching on the working of the Companies and A)lied

Matters Act, 1990 as aforesaid.

3.2.2 Effects of the Commencement of
Winding up Proceedings.

Once a Winding up petition has been presented to the

Federal High Court it is deemed that winding up proceedings
"

have commenced, and the company's properties, undertakings
and interests become a matter of interest to the court so
that it is viewed as contemptuous of the Jurisdiction of

the court to deal with the properties, undertakings or
interests of a Company in respect of which there is a
pending winding up petitiocn, consequently, once winding up

proceedings have commenced, the following consequences
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operate as a matter of course?

Any assets, properties or undertakings of the Company
including choses in action or shares are prohibited from
disposition, transfer or alteration except with the approval
of the court, In the same vein, no seque stration, attach-
ment, distress or execution may be levied against the
Company or its estate, where any of the above acts are done
or carried out they shall be void and of no eftect.5
The reason is that once a winding proceeding has commenced,
the assets of the Company should be preserved so that if
a winding up order is given, all those who have claims
against the company may prove their claims as creditors

and be paid in their order

of priority as provided by the Act out of those Assets,

3.2.3 Compsnies which May be Wound Up
Under the Act,

The Companies and Allied Matters Act regulates the

affairs of Companies in Nigeria and it requires that all
Companies Operating in Nigeria must either be incorporated
under the Act or be incorporated in Nigeria prior teo the
commencement of the Act in which case they are deemed to

be incorporated under the Act.6
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All Coupanies falling under these two broad headings may
be wound up puwrsuant vo the provisions of the Act and in
some cases, including the unregistered Company under

S 532 of the Act.

34244 Tersons Yho May Petition for Winding Uv
Jection 410 (1) of the Aet provides for cight classes
of veople vho may petition fTor the windin: up of a
Company, tley include the following:
(a) Zhe Company ltsell,
Section 408(a) of the Aet provides in addition
to Seetion 410(1)(a) that a Company may by
special resolution, resolve that the Company
be woulld up and purs uant to this, it may petition
for a court order to wind-up.
(b) A Creditox,
Creditors here may be ¢lassified into two groups.
The actual creditors and the prospective or
contingent creditors. An actual creditor is
one to whom the Company owes a debt which falls
due bdbut remains unpaid .even after a demand for
paynent has been made, A proapective or

contingent creditor is one whaitclaims against
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the Company for unliquidated money demands i.e,

sums which have acrued or are being acrued but which
have not been proved or assessed to a fixed sum

i.e. payment for goods or services which are being
supplied whose prices are to be determined only
agter the entire supply has been completed or in
cagses where the price has been fixed = 'but the
company becomes liable only upon supply or . o1

the exhaustion of the utility at the expiry of the
time fixed such as rents which become due only at

a given or agreed time.

L prospective or contingent creditor may petition only
if he could show a prima facie oa397 i.e. that
taking into account the financial position of the

will likely be
Company, it ! unable to pay the debts it owes

nin®,  However, before this petition is heard, the
prospective or contijzent creditor must give
sufficient security for costs to compensate the
embarrassment it might cause the Comapny should the

petition fail,
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(e) 7The Officisl Regeivers

Section 419(1) of the Act has specirically designated
the Deputy Chief Regilstrar of the Federal High Court or
an officer designated for that purpose by the Chief Judge
of the said Court as the Official receiver with respect
to the winding up of Companies under the Act.
Section 410(3) provides that where a company is being
wound up veluntarily or under the courts supervision,
the official receiver may bring a petition for compulsory
winding up against the company and the court may make the
order accordingly if it is satisfied that the voluntary
winding up or winding up subjeet to Courts supervision
cannot be continued with, considering the interests of
the creditors and contributories thereof, in which case,
the winding up will be converted into and conducted as
a compulsory winding up. TFrom the faregoing, it is clear
that 23 ﬁpnuum. the official receiver will have no
loou:[;: petition directly for compulsery winding gp if
either @f the other two modes of winding up were not
already in progress, otherwise there would be no basis

for his petition,
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{d) A Contributorys

Section 650{1} of the Act defines a contributory as
any person llable to ¢contribute o the sasets of a company
in the event of a windiog up. Head with Section 21{1)(a)

a contributory whaﬁ retered.fo, means e shareholder or
member of thg company i.e, any person who he¢lds shares

in é cdmpany and is thérean or thereby 1i2ble to be
called upon to contibute to the sssets of the_company to
the extent of his liability (1f outstanding) on the shsres

he holds in the company,

| However, 1t should be noted, with dup respect, that

the definition of the vord “énntributory" in Section 650(1)
is nisleading, recause 1f read in conjunction with Section
21 (1){g) of the Act, 1t conveys the meaning that only a
shareholder who tas not fully rald up for his sheres st

the time of winding up =nd is therefore llable to contribute
thnf”nutstanding sum due on~his unpaid shares is a wember
and therefore can getipion for a winding up order, to the
exclusion of those'membera who have eraady fully naid up for
their ahares, end are therefore not 1liable to

centribute to the assets oL the



138.
Company in winding up.
Several Judicial authorities have decried this distorted
view or definition of a contribu:ory.g These authorities
have held that reference to the word "contributory" refers
to all categories of sharoholuera1c since they are in the
first instance liable to contribute tc the assets of the
company and the wffects of this liability is only suspended
when they have paid up for those shares, but this does not
remove their right to petition for winding up., For the
purpose of exercising the right to petition for winding wp
therefore, the proper view is that a contributory shall
also include any shareholder who had ceased to be one,
within one year of the coumencement of the winding up
proceedings i.e, the person was a member at least one year

imredintely before he brings the petition for winding

11
up.

Section 410(2)(a) places some statutory limitations
on the right of zeabers to petition for winding 'up and
this is expressed as follows:

A member shall not be entitled to present a petition for
winding up unless:

(1) The number of members has fallen below the

statutory minimum of two persons.
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or (11) The member's chares were originally alloted
to him or have been held by him, and registered,
in his name for at least 6 months during the
last eighteen montiis before the commencement
of the winding up, or have devclved on him

through the death of a former holder,

This is to say even the personal representative of a
deceased sharenolder may petition for winding up if the
shares of the deceased devolved on him even if such a
personal representative were not registered as a shareholder

of the Company.

Section 410(L) provides that a contributory is entitled
to petition for winding up irrespective of whether or not
there will be assets enough for distribution to members
upon winding up. By this provision therefore, it is no
longer necessary for a shareholder to show that he has an
interest in the winding up in the sense that he stands to
gain on the grounds that there will be surplus assets for

distribution toc members after the creditors have been paid,

(e) A Trustee or Personal Representative

A trustee of either a creditor or a member may also
petition for winding up, as well as a personal .representa-

tive of either of them. A trustee or personal representa-
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tive may exercise the right to petition for winding up
only in those instances where the benefactor i.e, the member

or creditor may z2lso petiiicn,

(f) The Commission:

The Commission here refers to the Corporate Affairs
Commission, The Commission may also petition for the
winding up of a Company Incorporated in Nigeria by
invoking its powers under 5, 323 of the Act to bring the
petition if based on the report of its inspectors appointed

2 4§t finds it

to investigate the affairs of a Company.1
expedient in public interest to wind up the Company.
Before this petition is brought however, the approval of

the Federal Attorney General must first be obtained13.

(g) A Receiver:

A receiver appointed over the sssets or undertakings
of a Company may also bring a petition to wind up the
Company if the instrument under which he was appointed
so provides.

Although this is a statutory provision, a recent

English csse1h

held thet a receiver mav however petition
for winding up of a Compiny over whose assets he was
appointed receiver, even if the instrument appointing him

did not soprovizZe, pnrovided, that in exercise of his
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powers to realise the securities of the secured creditors
on whose behalf he was aprointed receiver, he considers
it necessary to petition for winding up of the Company
as a means of realising the the said security, then he may
petition.

In addition to the above, Section J10(1)(h) provides
that all the above said categories of perscns may Jointly

or severally present a petition to wind up a Company.

3.2.5 Grounds for Winding Up By Court Order

Section 408 provides the grounds under which the
Federal High Ccurt may entertain a petition for winding
up. These grounds are as follows:-

(a) Special Regolution:

Where the Company in general meeting passes a special
resolution that the Company be wound up,
When Section 408 is read with Section 457, it will be
discovered that the passing of a special resolution to
wind up is a ground for compulsory as well as voluntary
winding up. The only difference is what happens after
the resolution has been passed, If thereafter, the court
is petitioned to wind up the Company based on the special
resolution passed, then it becomes a Compulsory winding

up, if however the members or creditors proceed to appoint
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a liquidator as the case may be, to conduct the winding up
for them, then the liquidation will amount to voluntary
winding up.

(b) Default of Statutory Meeting or Reports

Section 211 of the Act requires that every public
Company shall within 6 months of incorporation hold a
statutory meeting and deliver to every member entitled
thereto, a statutory report certified by at least two
directors of the Company or a director and the Compahy
Secretary and also forthwith deliver a copy of the same
certified report to the Corporate Affairs Commission for
registration,

Failure to comply with this mandatory requirement is a -

ground for winding up under Section LO8 (b).

Section 410(2)(b) requires that a petition for winding
up under this ground may be brought only after 1L days of
the expiry of 6 months from the date of 'Incorporation.15
However the seme Section L10(2)(bd) grants a discretion to
the court to either grant the order if it finds grounds
therefore or instead enter an order that the statutory
neeting be held and or the report be delivered to the

Corporat® Affairs Commission for registration as the case

may be, Only a member of the Company may present this
petition.
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(e¢) Reduction of Membership below two.

Section 93 of the Act requires that a Company should
not carry on business for more than six months without at
least having 2 members. Section 410 (2)(b)(1) expressly
allows a member to petition for winding up where the directors
or officers of the Company choose to carry on the business
of the Company deapite the fact that the number of members

has reduced below the statutory minimum of two persons,

(d) Inability to Pay Debta When Dues

Section 408(d) and Section 409(a) - (¢) makes extensive
provisions regarding this ground for winding up. Ve will
lock at the different aspects carefully.

First, for a Company to be deemed to0 be unable to pay
its debts when due, the court hearing the petition must be
satisfied that:

(1) There is an undisputed debt pending against the

Company .
i) The debt is due
ii1) There has been a demand
iv) The Company is unable to pay withip 3 weeks of the

demand.
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Where the above grounds are proved to the satisfaction

of the court, the Company will be wound up.

Certain issues however need further clarification,

The debt pending against the Company must be in excess
of ¥2,000.0¢ and must be due to a creditor who has served
on the Company a written demand for the payment of the sum
by leaving same at the registered or head office address
of the Company and for up to 3 weeks thereafter, the Company
has failed to either pay up, or secure or compound it to

the reasonable satisfaction of the creditor.

Secondly, a Company is deemed to be unable to pay its
debts if an execution or other process is issued pursuant
to a judgement, decree or order of court in favour of a
creditor and the Company is unable to satisfy the said
execution levied against it. It is pertinent to note that
in the above situation the Act is silent about the minimum
judgement isum required;?vould be safe therefore to imply
that once the execution or levy as the case may be is
returned unsatisfied, the Company is legally deemed to be
insolvent and as such qualified for winding up under this

heading irrespective of the Judgement 'sum involved.
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Finally, a Company will be deemed to be insclvent, if
after taking into account any contingent or prospective
liability of the Company, the court ie satisfied that the
Company is unable to0 pay its debts.
Winding up under thie last segment of insclvency is purely
rested on the discretion of the court, so that unless the
prospective or contingent creditor first provides security
for caest, and proves a prima facie cose for winding up,
the court will not entertain the petltion.is
It should be noted that where a Comvany disputes a debt,
the inability to pay that 4deht cannot conatitute a around
for winding up, sc that the court muast first ascertain the
debt and enter judsement therefore before the creditor may
thereupon petition for winding up if the judzement debdt
13 left unsatisfied.'”
The petition for winding up under this ground is in practice,
sometimes being brought to court by a creditor as a threat
on ths Company to pay up or be wound up. Usually, the Company
will not dare the risk of being wound up and as such would
prefer to explore out of court settlement by arranging to
pay the debt. Although this is not the intent of the
Legislature, nevertheless it is a legitimate use of the

pu-ovis10n1 8.
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(e) The "Just and and kquitable" ground,

Under this ground, the court has the discretion to
decide whether a given set of circumstances complained
of but not covered by those grounds provided in Section
LO8 as discussed above, Jjustify the granting of a winding
up order. In this case the court has the discretion to
determine what is Just and fair in the circumstance, so
that if the making of a winding up order is most appropriate,
the court will grant it, whether or not, the companies and
Allied Matters Act had contemplated that circumstance,
This ground for winding up is as distinct as the ones fore-
going it and is therefore not to be interpreted ejusdem
genesis i.e, that since the Just and equitable ground is
a general and Omnibus provision it should be interpreted
to fit into the specific circumstances contemplated by the
Act, since general words are to be interpreted to fit into
or follow, but not digress from specific words.
In LOCH V., JOHN BLACKWOOD LD'?, The House of Lords held
that the court's Equitable Jurisdiction cannot be limited
by interpreting the Just and kEquitable ground as being
analogus to the foregoing grounds mentioned in the sgotion.

In the exercise of this equitable Jurisdiction there-

fore, the courts have held the following as constituting
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grounds for winding up under the Just 2nd equitable
ground,
Loss of Substratum,

Substratum here refers to the objects for which the
Company was established to pursue,
Where it is or it has become impossible for the Cgmpany
to achieve its objects, the Company may be wound up under
the Just and equitable ground, ObJjects may be or become
impossible to achieve where for example, they were illegal
from the onset or became illegal by operation of Law or

etc, In KRE HAVEN GOLD MINING CO.ZU a company was formed

to acquire title to a certain land in New Zealand for Cold
Mining purposes, but the title acquired turned out to be
defective it therefore became impossible to carry out the
object of mining gold on that Land. The Court held that
the substratum of the company has failed and so it was
Just and Equitable to wind it up.

Loss of substratum may be avoided by incorporating
a Company and specif ying several objects for it so that
even if one fails, the company may carryon the others or
the general meeting could alter the memorandum of associa~
tion of the company to include other objects so that the

company may gO on.
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Impossibility of Carrying on Business,

Here, the objects of the company are capable of being
carried out however due to some circumstance, it is
impossible to carryon those businesses, examples of such
circumstences include situations where there is serious
-id unresolved dead lock on the board so that it is impossi-

ble to carry on the business of the Company.21

ression, Misconducts and Fraud.

"Oppression" here envisages a situation where the

directors or controlling shareholders Jointly or severally
unse their vantage positions to exploit the minority
by depriving them of their rights and or privilages etc,

"Misconduct" envisages a situation where the control-
lers of the Company are guilty of some form of improper
behaviour, bad or improper management so that there is a
Justifiable lack of confidence in the way and manner the
directors ere running the Company22 (but this does not
include a misconduct in the running of their private
lives).

Where the Company was formed for fraudulent purposes,
or without any conceiveable object in mind or where it has
no assets basse at all e,t.c, the company may be wouad up
under this ground.as being a fraudulent company set up

for fraudulent purposes,
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3.3 PROCEDURE FOR WINDING UP BY THE COURT

The procedure for winding up of companies under the
Companies and Allied Matters Act, 1990 is governed, by
the Act itself and also by the Companies winding up rules
1983 made pursuant to Section 375 of the repealed 1968
Companies Act but adopted under Section 635(1) and (2)
of the 1990 Act,

References to the word "rules" hereinafter shall refer to
the said Companies winding up rules, 1983 unless otherwise

ﬂtat.dc

3.3.1 The Petitionj

Rule 15 of the Companies winding up rules requires
every petition for winding up to be brought in forms 2,
3 or 4 in the appendix to the winding up rules with such
variations as may be necessary. The petition will be set
out praying for an order to wind up the company named in
the petition as the respondent. The petitioner will also
set out in paragraphs (in the petition) the facts or
grounds upon which he relies to pray for the order,
The petition will be supperted by an affidavit varifying
the facts set out in the petition, The affidavit shall

be in forms 7 or 8 in the appendix to the rules with such
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variations as may be necessary. After the petition has
been prepared, it will then be filed with the registrar
of the Federal High Court in the area where the registered
or head office of the company is located after paying the
necessary filing fees as prescrived. This procedure may
be followed in filing the petition either by the petitioner
himself or his counsel,

After the petition has been properly filed, rule 19
requires that the petitioner shall seek leave of the court
to advertise the petition, After the court grants the
leave or order, the petition shall be advertised once
or gs many times as the court may direct. The advert shall
be in the Federsl Covernment Gazette and in one National
Daily Newspaper and in one other daily newspaper circula-
ting in the state where the registered or head office
or last known principal place of business of the Company
iz located or in such other newspaper as the court may
direct.

Before the court grants an order all wing the petitioner
to proceed to advertise the petition, the court must look
at the petition and satisfy itself that it is bona fide
ot that it has revealed 2 prima facle case otherwise the

court will dismiss the application or strike it out and
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consequently the petition itself becomes uaelesa.23
However where the court grants the order to advertise,
the Advertisement must te cone 14 clear days before the
date fixed for hearing, The advert shall state the dake
of the hearing, and the names of the parties and all other
information regarding the peitiction, with a note that any
person wishing to oppose or support the petition may
appear on the date of the hearing.

The petition together with a copy of the said advertise-
ment of the petition shall be served on the compny at its
registered or head office address or at its last known
principal place of bugsiness as the case may be, where no
such address is known or avasilable, leave of the court
may be sought for substituted service, to serve the
Company through any of its servants or officers or by
leaving the said documents at the last known priacipal
place ©I business of the Cempany or by serving it on any
other person as the court may direct if it can be shown
thet by serving it on such a person, the documents will
get to the Company and where the company is already being
wound up voluntarily, then the liquidator of the Cgmpany
may be nrvcd.zh

Every Creditor or contributery of the Company who requires

a copy &f the petition and Advertisement thereof may be



152.

supplied with copies of same by the petitioners solicitor
at least 2 days after the requisition is made provided

the requisition was made before the date fixed for hearing
and after payment of the prescribed fbol.zs
The winding up of the Company is deemed to commence on

the date and time when the petition was presented to the
court for hearing or if the Company was already under a
voluntary winding up, then on the date the resolution to

wind up was pussod.zs

Every person wishing to appear at the hearl. g of the petition
must file a motion giving the petitioner notice of such
person's intention to appear, other wise, except by the
special leave of the court and upon special and cogent
reasons given therefore, the person will not be allowed

audience at the hearing, The motion shall be in form 12

as required by rule 23,

3.3.2 Appointment of Provisional Liquidator
After the presentation of a petition to wind up a

Company, while the proceeding are going on for the court
to decide whether or not to grant a winding up order, if
good cause is shown i.e, that the assets of the Company

are in aeopardy27, dn application may be made to the court
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to appoint a provisional liquidator who will take the
property of the Company in his custoiy and properly manage
it pending the outcome of the petition, and since he is
only a provisional liquidator, the court may limit and
restrict his powers or allow him to exercise 211 the powers
a liquidator may ordinarily exercise in the course of his
duties as liquidator., In making the choice of a candidate
for the said post, the court may appoint any person it
deems qualified for the Job or it may appoint the official
recéiver of the court to act as the provisional liquidatorze.
The provisional liquidator if appointed, acts until a
liquidator is appointed, if the winding up order is evene
tually given, otherwise his duties also cease,

Upon hearing the petition, the court may either grant
it or dismiss it depending on the weight of evidence
available. However Section [;11 provides that a winding
up order should not be granted where the court is satisfied
that, instead of a winding up order, there is another
remedy available to the petitioners as would make it
unreasonable to seek a winding up order rather than the
enforcement of such other remedy. An example is where the
court instead of making a winding up order, decides to

order the abatement of an oppressive conduct or where
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instead of a winding up order the court dec.des to order
that a statutory meeting be held within a specified time
and the statutory report given to the members and registe-
red with the Corporate Affairs Commission. In these
circumstances the cost of the petition will be borne by
the persons whom the court considers respcnsible for the
default which gave rise to the petitiop.

However where the court sees Jjust and equitable reasons
why a Company must be wound up, it must proceed to grant
the order,

Nothing however stops the parties involved to propose to
settle out of court on congenial terms, before the winding
up order could be grnntcd29

Where a winding up order is granted, it amounts tc a final
Judgement on the issue and must be enforced in the manner

30

court judgements are enforced as required by law” and

persons not satisfied therewith may appeal to the court

of appeal for a revicw.31

3.3.3 Effects of A Vinding-Up Order,

In addition to the effects that ensuu in consequence
of the commencement of winding up proceedings which have
been discussed earlier, the following effects or consequen-
ces also ensue additionally as a result of the making of a

winding up order!
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No Legal proceedings may be commenced or continued
with against the Company except with the leave of the
court given on such termg e&s the court may roquire.32

The winding up order also puts to an end the directors
powers of management. This 1s because, their cduties will
now be taken over the liguldater appointed to tzke custody
of the Conpany's assets or where no ligquidator has been

appointed, then Ly the ocfficial receiVer.33

The employees of the Company also stand dinmiasld3u
because the company's life has now been legally brought to
an end by the winding up order, what other procedures that
are followed thereafter only amount to funeral rites,
The liquidator may however retain some of the em:.nyees
in order to help him complete the wibnding up and they will
be deemed to be in continuous and unbroken employment of
the company., Where an employee continues to discharge
his duties despite the winding Wwp order and the liquidator
continues to pay him his wages, he is deemed to have entered
into a fresh contract of service with the 11quidator.35
The winding up order made by the court is drawn out
by the company and a copy sent to the Cgrporate Affairs

Commission for its information and recordjs and thereafter,
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Section 512 requires that any document emanating from

the Company or it's liguidator, receiver or manager must
carry a statement showing that the company is under liqui-
dation, provided such document also carries the Company's

Nname.

3.3.4 Official Receiver

As has been earlier noted, once winding up proceedings
have been commenced against a company, the court may make
an order appointing a provisional liquidator who may either
be the official receiver or any other person,
However, upon making a winding up order, the official
reciever or the provisional liquidator takes over or conti-
hues to hold the property of the company in his custody Untid

a liquidator is appointed to take over.

3.4 PROCEEDINGS AFTER WINDING UP ORDER,

Section 20 of the Companies and Allied Matters Act
provides that, unless the court orders to the contrary,
it shall be mandatory that either after the winding wp
order has been made or after the appointment of a provi-
sional liquidator (that is if one was appointed) one or

more of the directors, who were directors at the time of



157,

the winding up order or the appointment of the provisional

liquidator and the secretary at that same date, or any

officer or officers of the Company as at that date as the

official receiver may require, shall submit to the official

receiver a statement of the affairs of the affairs of the

Company in the prescribed form, verified by aifildavit,

within 14 days of either the winding up order or the appoint-

ment of the provisional liguidator or such extended time

as the official receiver or the court shall allow for

special reasons shown therefore. The statement is to

contain such informations as have been prescribed in

Section 420(1) of the said Act,

Any person who writes to the official receiver indicating

to be a creditor or contributory of the company shall be

entitled by himself or by his agent to inspect the state-

ment and make a copy or extract therorrom.38
After receiving the statment of the affairs of the

Company, the official receiver must as soon as practicable

make a preliminary report to the court according to the

requirements of Section 421(1) or where the court had

ordered to the contrary that it does not require the

delivery of the statement, then as soon as practicablg,

after the said order submit a preliminary report as afore-
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Committee of inspection should be appointed to work with
the liquidator, and if so who should be members of the
said Committco.h1

The procedure for these separate meetings is governed by

rules 104 - 109 of the Companies winding up rules 1983,

3.4.1 Appointment of Liquidator,

The liquidator is the person who is appointed to conduct
the winding up of a Company. He is a very important
person and therefore must be appointed as soon as the winding
up order has been given by the court.

The first separate meeting of the Creditors and members
of the company as earlier noted will have to decide on who
should be appointed liquidator. Where both meetings agree
on the person to be appointed, then the oifficial receiver
will apply to the court for the person named to be appointed
by the c:c:rurt',.u2
In practice where the separate meetings disagree on the
person to be appointed liquidator, the court will exercise
its discretion to appoint a liquidator from either of the
candidates suggested by the different meetings or appoint
all of the suggested parties recommended by the seperate

43

meetings or any other person the court deems fit, and

usually the official receiver is appointed to fill the
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vacancy where the separate meetings do not agree on one
or more persuns.44
No qualifications 1s fixed for the person to be
appointed liquidator, However, the Act stipulates that
certain persons shall not be appointed liquidators in any
winding up., These category of persons &re stated in
Section 509 of the Act, they include the following:
(a) an infant
[b) @& person adjudgedto be of unsound mind
(e) =a body corporate
(d) an undischarged banlkrupt
(e) any director of the Company under ligquidation,
(f) any person convicted of an offence involving
fraud, dishonesty, official corruption or moral
turpitude or of any offences relating to the
formation, promotion, management or winding up

of a company.

Under the Common Law, it is additional ground for
disqualification if it can be shown that the person to be
appointed liquidator cannot or im not in a position to

act independently or 1mpart1a11y.45
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If a person other than the official reeeiver was appointed
liquidator, he shall not act in that capacity until he has
notified the Corporate Affairs Commission of his appointe
ment and giving security in the prescribed form as may be

required by the OOurt.46

3.4.2 Appointment of Committes of Inspoction.

As aforesaid, the first separate meetings of the

creditors and members of the Company decides whether a
comnittee of Inspection Sheufd be uppointed to work with
the liguidator and if so, they also decide who should be
the members and how it should be composed, while any
differences of opinion between the two meetings on the
composition or membership of the committee is resolved by
the court., The Committee shall be comprised of such number
or proportion of the members or creditors of the Company
as may be agreed by both meetingn47.

The function of the Committee is to assist the liquide~
tor in conducting the winding up proceedings to the end,
The Committee meets once a month at the instance of the

liquidatar or any of the members as and when necessary.

A quorum is formed by a simple majority being present,
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end by the same simple majority of those present, a
decision of the Committee i1s taken.
A person ceases to be a member if he resigns in writing
or becomes bankrupt or compoundes or arranges with his
creditors or is absent from meetings for five consecutive
times without leave or is removed by a simple resolution
of the members or creditors as the case may be.
Any vecancy created by the foregoing or other factors,
such as death of a member of the committee etc may be
filled by the liguidator summoning a meeting either of
the creditors or members depending on whose vacancy is
created, to fill the said vacancy.ha
where no Committee of inspection is appointed the
liquidator may apply to the Corporate Affairs Commission
for direction, which could otherwige have been provided
bythe Committeo.hg
As officers involved in conducting the winding up process,
members of the committee of inspection are estopped from
buying any part of the company's assets, except with the
ieave of the court, Ihey shall also not make any secret
profits or receive remuneration for their services except

50
as the court shall order,”
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3.4.3 Appointment of Special Manager

Upon the grant of a winding up order, if the official
receiver who is appointed Liquidator whether permanently
or provisionally, is satisfied that there is need to appoint
a Special Manager to manage the business or undertakings
or assets of the Company, he may apply to the court for
such appointment and the court shall upon being satisfied
as to the need for the special manager, proceed to

will oe
appoint one, whmlziven such powers and duration of tenure
as the court may specify,
The Special Manager szo appointed shall be entitled to
51

remuneration for his services.

3u44e4 Duties of the Liquidator.

Section 1j22(1) of the Act provides that the liguidator
is appointed for the purpose of conducting the proceedincs
of the winding up and may also, pursuant thereto perform
any such duties as the court may impose.

Before he commences his duties, however, Section 491(1)
of the Act requires him to within 1 days of his appoint-
ment, publish in the Federal Gazette and in two daily
newspapers the fact of his appointment and also deliver
to the Corporate Affairs Commission a copy of the notlice

of his appointment for registration, This requirement
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is applicable Liquidator in any of the three types of
winding ups,

The duties of the Liquida:tor are basically as

follows:

(a) to take custody and control of the Company's
assets, properties and choses in action to
which the Compeny is or appears to be entitled
and pursuant to the abtove may spply to the court
to have the gaid items vested in himself as the
Liqu.ldat;ar52

(b) to collect and apply all the Company's assets

53

in discharge of its liabilities™” and the surplus

shall go to the contributories in the form of

dividendsJL

(¢) to apply to the court for the settlement of the

list of contributoricsss

and wake calls on them
to pay @p any outstanding sum unpaid on the
shares held by them, if nnys6

(d) to keep proper books es required regarding the
aifairs of the Company ss the winding wup

progr.asonb7

ie) to have regard to the resoluticns of the
Committee of inspection and the meetings of the

Creditors =nd members and where there is inconsis-
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tency, the resolution of the general meeting

of the creditors and members shall provailsa

(f) to forward to the Corporate Affairs Commission
at least twice a year, a record of the receipts

and payments he has made as 11quidator,59

(g) to send to the Corporate g#ffairs Commission
at such intervals as it shall require, a
prescribed statement of the proceedings and
position of the winding up, if the winding up

had exceeded one year.

(h) where the liguidator is different from the
official receiver, then the Liquidator shall
furnish the official receiver with such
information and allow him access to and
facilities for inspecting the books and other
documents of the Company and generally give
him any aid he requires to enable him perform

his duties in relation to the winding up.61

(1) to pay into the Companies Liquidation account
any surplus from the company's assets after
the distribution of the assets, representing
unclaimed or undistributed assets, which

have remained unclaimed for more than
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6 mon_tha after the date of their receipt.ﬁz
' Upon‘such.payment, the ligquidator 1is to receive
8 certificate of receipt from the Federal

63

Accountant General.

3.4.5 Powers of the Liguildator.

In order to effectively carry out his duties, the
Conpaenies and Alliéd Matters Act has vested certain powers
on the liquidateor to be exercised undér three major
conditions,

Firset are those powers which he ﬁay exercise subject
to the sénction of the court or the Committee of Inspection,
Secondly, are those which may be eéxercisged without the
ganction of the court, Thirdly are these powers which are
exerciseable by the court but which have bean delegated to

the liquidator.,

These respective powers will now be enumerated in

details,
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Powers Subject to Sanction.

The following powers may be exercised by the Liquida-

tor with the sanction either of the court or of the

6ly

Committee ¢f laspection arpcinted to work with him .,

(a)

(b)

(e)

(a)

(e)

(£)

power to bring or defend any action or legal
proceedings in the name of the Company or on
her behalf,

power to carry on the business of the Company
s¢ Fav as may be necessary for its beneficial

winding up.

power to appoint a legal practiticner to assist
him in the performance of his duties as

Liquidator,
power to pay any class of creditors in full

power to make any compromise or arrangement
with creditors or cther persons having or .

alleging to have eny claims against the Company.

power to compromise all calls and liability to
callg, debts and other liabilicies or all other
claims between the company and a contributory
or other questions relating to assets or winding

up of the company.
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(g) power to make calla65

3.4.7

Zowers Exerciseable Without Jancgtion,

Section 425 (2)(a) = (h) of the Act confers the

following powers on the liquidator to be exemcised directly

without seeking the 1l ave of the court or of the Comnittee

of Inspection, These powers are as follows:

(a)

(b)

(e)

(d)

(e)

Power to sell the mroperty of the Company of
whatever nature, by public auction or private
treaty, with powver to transger the whole or any
part of 1t t0 any person or Company.

Power to do all acts and execute in the name and
on behalf of the Company all deeds, receipts, and
other documents and for that purpcse, to use the
Company's seal,

power to prove, rank, and claim in bankruptey
insolvency or sequestration of any contributory
for any balance against his estate,

power to draw, accept, make and endorse any bill
of exchange or promissory note in the name and
oan behalf of the Company.

power to raise on the security of the assets of

the Company, any requisite money.
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(£) power to take out letters of administration to

(e)

(h)

the estate of any deceased contributory and to

. do in his offiocial neme as liguidatar, any other

act nececegsary for obiaining payment of any money
due from the contxibutory or his estate which
cannot conveniently be done in the name of the
Company.

powere %o approint an agent to do any business
which the liguidator is unable to do himself,
power to do all such other things ac may be

necessery for winding up of the company and distri-

buting its assets,

5.4.8 Delegated Powers of the Liouidator,

Section 453 (1) (a) - (e) of the Act specifies

certain powers of the court which may be delegated to the

ligquidator to exercise. They include:

(a)

(b)

power to hold and conduct meetings to ascertain
the wishea of the crédiitars =nd cantribytories
in winding up.

power to P0°11® ¢he 1iat of contributories and

rectify the register of members where necessary
and to collect and apply the assets of the

Company under the winding up.
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(e) power to require the delivery of property or
documents to the liquidator

(d) power to make calls

(e) powers to fix time within which debts and claims

shall be proved.

Jection 453 (2) introduces a proviso to the exercise
of the liquidators delegated powers, to wit; that the
liquidator ahall not sueo motu, without the leave of the
court rectify the register of nmembers or without the leave
of either the court or the Committce of Ingnection make any
call, That is to say, the aforesaid powers of the court
may by rules made pursuvent to the said Jection 453 (1)
delegate the aforesaid powers of the court to the liguidator
except that when it comes t0 rectifying the register of

members or making calla, the proviso should be observed,

7.4.9 gGtatus of the Court Apvointed Liauidator.

A Liquidater under a Compulsory winding up is appointed
s

by the court66 anc , therefore an officer of the court and
as such receives his inatructions from the court, and he

is subject to the ceatrcl of only but the court, although
his activities, may be checked by the working of the
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Committee of Inspection appointed 1o work with him or by
resolutions of the separate meetings of the centributories
or creditors and the Corporate Affairs Commission., Any
perason asgrieved by the declsion of the liquidator may anply

to the court for a review.sT

As an officer of the court, it fixes his remuneration in

accordance with the relevant rulam.68

The status of the liquidator may be viewed broadly
from three angles of agency, trusteeship and as an officer

of the court.,

Ag on Jgent:

The liquidator is an agent of the Company in so far as
he in the course of hia duties as such, carries on the
business of the CMpanng and he is not personally liaskble
on the contractas he enters into on behalf of the Company
since in dodng s0 he acts for and on behalf of the
Cunpany.7° Thus, in the course of esrrying on the business
of the Company, s an agent he schould, exercise due care
diligence and good faith in that regard. what is however
doubtful in whether the liguidator could be viewed strietly
as a true agent since unlike in agency situations, a

liquidator in winding up is also the principal i.e, he
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controls the winding up.

As a Trustee;

The Liquidator is a trustee of the Company if he
in the course of his duties as liguidator applies to the
court and is granted custody of the Cgmpany's assets or
properties in his official name as liquidator.71
However, it is submitted that even by the mere fact that
upon the grant of a winding up order and the appointment
of a liguidator who as part of his duties, takes into his
custody or control all the properties of the Company
and choses in action.72 he becomes a trustee of the
Company in so far as the custody and or control of those
properties are concerned. To this end, he owes the
fiduciary duty of utmost good faith towards the Company
and the Companies winding up rules are very loud on this
point73 80 that he cannot make any secret profits from the
exercise of his duties as Liquidator or purchase the
Company's assets or part thereof without the leave of the
court.

to the

This fiduciary obligations of trusteeship extendzpontribu-
tories and creditors also so that if the liquidator in his
handling of the Company's assets, is proved to have acted

in bad faith or to be guilty of any fraud or misconduct



173.

which affects any of the rights of the creditors or
contributories in winding up, he becomes liable to them as
YN

their trustee since they are the beneficiaries of the

proceeds from the winding up.

As An Officer of the Court:

The Liguidator in compulsory winding up is clothed
with the status of an officer of the court by his
appointment by the court and in that regard he must act
within the scope of the powers granted by the court or
under the Act and where he is in doubt of what to do, he
must apply to the court for directions75, because he opens
himself up to personal @iability where he acts ultra vires,
and usy 'herefore be summarily dismissed if he acts
negligently or in breach of his duties or trust76.

Thus, because the liguidator in winding up by the court
is an officer of the court does not mean he ig immune
completely from liability,

As seen earlier, when he acts in bad faith or negligently
causing loss or injury thereby to a person's rights in

the winding up, he is liable to pay damages76(a)

or where
he is in breach of his duties, he will be liable to the
creditors or contributories or both, who suffer any injury

to their rights as a result of the breach, i.e. where he
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makes no provisions Tor contigent claims of which he had

77

been given notice or wh re he distributes assets leav-

ing out an entitled creditor o

and or where he pays a
doubtful or unproved claim without seeking proper legal
or professional advica.79 To escape liability <thersfore
the ligquidator must exercise a very high standard of

due care and diligence in discharging his duties,®

3.4.10 Vacation of Office by Liguidator

The liquidator may vacate office after the completion
of his job as liquidator, in which case he applies to the
Corporate A ffairs Commicsion to be released and if
released, he then vacates office.81
Alternatively the liiquidator may resign from office bvefore
the completion o2 his job as liquidator or he may on good
cause shown, be removed by the court and the evacancy thus

will 82
oreatedz be filled by the court™

also he vacates office

upon death.

#here a liguidator completes his work and the corporate

Affairs Commission grants his application to be released
pursuant to 9. 431 (1) and (2) of the Act, such release

merates as a discharge from any liability arising from

harge of his duties as liquidator, However, this
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discharge is subject to appeal by an agrieved party83

and to a further condition that it shall not have been
obtained by fraud, or suppression or concealment of material

facta.84

3.5  REALISATION OF THE COMPANY'S ASSETS
AN WINDING UP.

The ultimate aim in a winding up proceeding is to
distribute the assets of the company to those who had
a stake in it i.e., the creditors and the contributories,
To achieve this aim, the properties of the Company must
be realised i.e. identified and brought under the custody
and control of the liquidator® for an effective distribu~
tion,
The properties of a compahy in winding up may be realised

in five *asic ways as provided for in the Act, as follows}

First, in order to faclilitate the realisation of the
Company's assets, Section 500(1) and (2) of the Act
restricts the right of a creditor who issues a writ of
execution or attachment against any property belonging to
a Company in winding upfbr any payment for debt due to the

who
Company and is yel to complete the execution or attachment

L

before the commencement of the winding up proceedings.

In such a case he is estopped from claiming or retaining
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the benefit of such partial execution or attachment, unless
he has completed the execution or attachment prior to the
conmencenent of the winding up.

This roatriotiéﬁ?iihi?voluntary winding u;zﬁ;nrntea as
soon as the creditor concerned has notice of any moves to
wind up the Company, whether or not the resolution has
been rasged, It is doubtful if this will also apply to a
cage of compulacry winding up, Iowever it is my view that
it will apply. The rationale behind the aforesaid
regiricition apparently i1s to preserve the assets of the
company which have been caught up by a winding up proceed-
ing so that every creditor will rank paripasu in the proof
of their claims and be paild according to their rights or
rank, This is to avoid a sitvation where for example an
wimecured creditor will rank in preference to a secured
creditor if he i1s allowed to complete his execution, This
may prejudice the rights of other creditors who otherwise
would have ranked in preference to him,

It is however doubtful if it could be possible tc devest

a judgement creditor of the fruits ef his victory in &

litigation where he had actually cempleted execuiion, It

may be possible to stop further execution but not
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execution that has already been levied pursuant to a
lawful court order,

Jecondly, to facilitate a amooth realisation of a:zsets
in winding up Jection 513 (1) of the Act exempts from
stamp duties in a compulsory winding  up or a creditors
winding up any properties or interests of the Company
which should otherwise be subject to stamp duty payment
before it could be processed or pass any right onto the
Company, s0 that the non payment or inability to pay
stamp duties will not prevent the liquidator to realise

the said properties or interests towards the winding up.

A third way is the prohibition of fraudulent
preference,
Jection 495(1) provides that any conveyance, mortgage,
delivery of goods, payment, executicn or other act
relatins to property which , 1f made or done by or
against an individual would be deemed a fraudulent
preference in his bankruptcy shall if done or made by or
against a Company be deemed, in the event of its winding
up, a frandulent preference of some of its creditors and
therefore be invalid aacardinglx?é Under the Bankruptey

Act 1979 a frauvdulent preference is one which is calculated
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to give a creditor preference over the others over whom
he ordinarily does not have a right of priority.87
Where the transaction involves a floating charge, on the
assets of the Company, the charge shall not be effective
if created within three months of the commencement of the
winding up proceedings, unless of course if the Company was
solvent as at the time of the creation of the charge or
immediately thereafter, but this does not invalidate any
payment, made to the Company at the time of creating the
charge or subsequent thereto, made in cash in consideration
for the charge, so that the Company can benefit from the
payment to it, but a recovery of the said sum will only
occur if the creditor ranks with the others to claim accord-
ing to their righta.aa
Also no properties of the Company in winding up may be
conveyed or assigned to the trustees of a class or all of

o=
the Company's creditors for their benefit.a‘
All Creditors must rank paripasu in their class of creditors
and prove for the payment of their claims,
In another move, there could also be private or public
examinations of any contributory, trustee, receiver, banker,
agent or officer of the Company or any other person known

or suspected to be in possession or capable of giving

information about the prospeeties of the Company with the
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aim to require such a one to pay, dmdeliver or transfer
such or any other property of the Company to the Liquidator.
Any debtor to the Company may also be summoned to produce
the money owed, Persons summoned for examination are
entitled to a reasonable sum to cover their expenses and
where they fail to appear, they may be apprehended by the
court to compel their appearance.go

Examination here could either be private or public,
Private examination is covered under Section LL49 of the Act
and all it requires is that the court may either order the
persons aforementioncd to either return the Company's
goods in their possessicn or to supply the information they
have that could help the court recover the assets of the
Company or the cowrt may require them to appear before it
in a private session to examine them under oath or other
wise and such examination shall be reduced to writing and

signed by the person being examined.g1

Public examination 1is usually carried out where the
comments or report of the official receiver gn the state-
ment of affairs of the Company submitted by the directorsgz
of the Company to him had contained the cpinion that he
suspects fraud by some of the organs or officers or other

persons against the Company since its formation, the court

may summon any such persons to appear before it on a fixed
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date to be publicly examined in relation to the suspected
fraud, 7The public examination shall be under oath and be

conducted as in a normal court trml,g3

however, the
nature of the trisl is inquisitorial, The person is not
an accused, the court is only interrogating him with the
aim of recovering monien oy assets for the purpose oi the
winding up,

Furthernoie, the asgets or properties of a Company
in winding up may be realised by the conduct of misfeasance
proceedings under 3ection 507(1) of the Act. under this
section, the court may by way of summary trial compel an
officer or organ of the Company or a liquidator, director,
manager etc., whether past or present has wisapplied the
Company's Assets or ponies or misappropriated or converted
it or due to a breach of duty in relation to the Company

to repay

or restore any such ' mouey or vroserties with interest at
a rate to be fixed by the court as the case may require
or in the alternative be ordered to contribute to the
asscets of the com,any L0 tine extent of the persons's
1iability to the company as the case may be,
Any creditoer, contributcry cificial receiver of the company

or ligquidator may take part in the public examination.gh
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The proctdure for the above saild application is laid down

in rules- 51 - S} of the Companies winding up rules, 1983,
Where any occasion for a criminal indictment arises, the
court may refer the matter to the Federal Attorney General
for Criminal prosecution if he deems it fit as provided under

Section S08,

There is yet another method of realising the Company's
assets, but this method operates only to preserve and
conserve the already realised assets from depletion so
as to ensure that genuine creditors get more and enough
should remain to reach the contributories.

Section 506 provides that wiere in the process of the winding
up, it appears to the court that any business of the

Company had been carried on recklessly or with intent to
defraud or for any fraudulent purposes, any contributory,
creditor the liquidator or official receiver may bring a
petition before the court for an order imposing personal
liability on any or all such persons who were party to the
said misconduct and that without limitation for all the

debts or liabilities of the company incurred in the process
of the said miscunduct as the court may uirect.gs
Section 506 (2) allows the court, to direct that if the

misfeasor has any debt due from the company, any such

personal liability as has been imposed by the court may
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be offsetted by the debt due to the misfeasor from the
Company, or if the due was a mortgage or charge on the
assets of the Company etc the same offseting shall apply.
Not withstanding the aforesaid methods of preserving
Company's assets towards a more beneficlal winding up,
there are cases where the Law allows The liquidator to
disown some of its assets where such disclaimer would be
more beneficial to the winding up. The provisions of
Section 4399 (1) allows the company to disown onerous

properties.

Onerous properties include such things as Land which is
over burdened or saddled with onerous covenants, shares
or stocks in Companies which e re worthless, unprofitable
contracts, unsaleable Assets etc, The Liguidator may with
the leave of the court within 12 mon‘ths after the commence-
ment of the winding up or such extended period allowed

by the court disclaim the aforesaid categories of assets
or interests in writing signed by him, Where the
existence of such property has not come to the knowledge
of the ligquidator, then he may exercise the right to
disclaim any time within 12 months of his becoming

aware, unless the 12 months period is oxtended.gs
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The digclaimer here only operuies to divest the Company
of any riyghts liabilities or interests in the disclaimed
Assets, but does not affect the rights and liabilities of
other persons in the properties or interests disclaimed

by the Liquidator.97

3.6  THE APTLICATICN OF COMPANY A33273 IN

WINDING -

A8 has tean aearlier notaed, as socon asa a Liquidator is
appointad his main duty is to realise the Ccmpany's assets
for the settlement of the claims of those entlsled thereto
under the winding np. Tor this puwrpose, two groups of
people are entitlad to clajim from the Coupany, they are

the contributorics anu the creditors.

3.6, Contrihuteries.

A contribuicry is any prreon whe is liable to contribute
to the asaets of a Company in winding upg8 and this includes
all rresent aharshollers whether or not they have paid up
for all their shares, owever, in the event of winding up
only thcae who have not complately * paid up their shares

will be ezlled upon to pay up.99 The 1iability of members



184,

of an unlimited liability company is however unlimited,

They must contribute to as mich ss 41a reauired to settle

the liabilities of the Com any under the winding up.'9®

A past member will also be considered to be a econtributory
fer the purpose of the winding up except that his liabilities
abates where he had ceaned to be 2 momber for one vear

o1 and

or mers before the commencement of the winding up1
a past memtar =hall net be aalled upon %0 pay uwp the
balunce due on his shares unless the prasent menmbers have
been called upen to pay and their outotanding con‘ributions
wore not sulliclent (o satisfy tke creditcrs in winding

up.102

3,6,2 Tiat of Contritutories,

Jeotion 479 (1) requires that as soon as the winding
up order has beemn made the court shall settle the list of
the contridbutcriss and usually the conrt will order the

103 the liast la required to 2nable the

Ligquidator tec do so
court or the liguidator with the leave of the court to make
calls on sharehclders with outstanding Unpuid up shareholding
or for the purposes of adjusting thelr rights in order to
distribute the acaste to reach every ona entitled, the liast

must be settled unless the court orders teo the contrary,
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In settling this list, distruction must be made between
members as of right and members by virtue of being

original
personal representatives of thﬁlmembera or as persons

liable for the debts of the member r:om:na:c'mnil.104

The list is settled in two parts called the "A" list and
the "B" list.

The "A"™ list consists of the list of persons who were
nembers as at the date of commencement of the winding up
and the "B" list consist of persons who were past members
who had ceased to be members for one year or more before
the winding up commenced.

Where a member whether past or present dies before
fulfilling his liability under the shares he held, his
estate becomes liable.105
However, a past member or his estate shall not be liable
if he had ceased to be a member for one year or more and
also unless it appears that the present membersare unable
to the extent of their liabilities to satisfy the

contributions required for the Company to meet its

obligations.
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The order of call is as follows, The share holders who
are still liable to the Company under list "A" are first
called upon to pay up their outstanding liabilities,

This is joined with the Assets reallised and the creditors
are pald according to their ranks, Where what is realised
for distribution is not enough to go round, then calls are

made on these liable under list "B),
However again, the monies realised from the calls made of

ooﬁ%ributarios under list "B" i.e, past members may only

be used to settle the debts the Company incurred while the
past members were still abers of the Company, They are
not liable to contribute generally to the assets of the
Company to satisfy creditors who became ssuch only after
the past memberhzgloea.sod to be a member, This is in addition
to the earlier stated condition that first a call must have
been made on the present contributbries who are still
liable and that their contributions together with the assets
realised are not sufficient to meet the claima of the
Creditors, This principle was clearly stated in

RE CITY OF LONDON INSURANCE CO. LTD.‘O6 In that case the

Liquidator had made calls on list iB contributories and
received an amount which exceeded the debts inpurred by

the Company while the list B contributories were still
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memberas by up to £10,000.00, however the asseta realised
and the contributions of those under list A was not enough
to mcet the entire claims of the Creditore., It was held
that the £10,000 must be returned to the liast B contribue-
tories as they wore liable to contribute only the debts
incurred by the Company while they were still members

only and so are not liable for the other debts incurred
after they had ceased to be momhera.!oT

It should be noted that where the shares under list B have
been transfered to another person, he becomes liable

and 4f he is a presont member as at the time of the

winding up he qualifies as a member under list A.

The liability of a contributoery is in the nature of a
epeclality debt which even thcugh it accrues, becomes
payable enly when demand is formally mede,'©8

A nmember ray not set off any dividend or profit due to him
fron the Company to aveld receiving o call on the sum
outstanding on his shareholding but mey use such dividend
or profit to adjust his rights in relation to debts owed

another onntributary.‘og
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3.6.3 Procedure for Settloment of Tist of
Contributories,

This is provided in rules 63 -~ 68 of the Companies
winding @p rules 1985, The Liquidator will serve a
notice on the members concerned i.e, those who qualify to
be on either list A or B as the case may be, stating the
shares upon which calls are to be made, the amognt (if any)
already paid, amount due for which calls will be made.

The notice will contain the date, time and place for the
meeting, requiring all those proposed to be placed on the

list to appear.,

On the date fixed, objections if any will be taken and the
final list will be settled, thereafter the liguidator shall
send notices to those on the settled list to pay up the
amount due from them, The notice shall also inform the
contributory concerned that “"he has 21 days after receiving
the said notice to apply to the court to have his name
removed, if he has any objections,

The Liquidator may vary this list as and when he deems fit,
provided that the same procedure is followed as in the

settlement of the list of contributories, Where the

Liquidator [ il: to settle the list of contributories or

does so without observing the said procedures, the
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affected person may apprl ; to the court hy way of summons
on notice to have the court determine whether or not the
list so gettled is proper or whether not the contributories
g0 named in the list are actually contributories within

the contemplation of the Law dr not.ﬁo

3.6.4 Erocedure for Makine Calld.

mder Seotion 442 and 455 of the Companies and Allied
Matters Act, 1990 the liquidator with the leave of the
court or sanction of the Gommittee of Inspection . may
make cal’s.on the contributories whose names have heen
settled cm the lizt of cmiributories,
Rules 69 - 73 of the 1983 Companies wirding up rules sets
out the procedure for making e¢alls, The call may be made
at any time after the winding up order has been made and
the list of contributories settled, The Liguidator calls
a2 meeting of the Committee of Inspection giving them at
least 14 days before the date of the meeting, The notice
shall centain a statement of the proposed amcunt of the
ecall and the purpose for which it is intended,

The notice of the meeting ahall be advert.
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The notice of the meeting shall be . - ivortised once
in at least one lNational Newspaper. The Advert shall state
that any contributory concerned may attend and be heard
or he may make written communications in that regard to
the liquidator with refsrence to the calls intedded to be
made or he may forvard the written communication to the
Committee of Inspection.

The notice will state the date, time and vanue of the
meeting and on the appointed date any representations
gsent shall be heard and these present shall be heard,
thereafter the Committee of Inapection shall give their
verdict on whether the call should be made or not, The
verdict is reached by a simple majority of the members
voting either for or against making the proposed calls,
Where there was no committee appointed, then the Liquida~
tor shall make the calls with the leave of the court first
sought and obtained.

The leave of the court is obtained by the Liquidator
applying to the court by way of summons on notice in the
prescribed forms stating the amount of the proposed calls

and the sugmons to served on each contributory concerned
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at least 7 clear days before the date intended for the call
to be made or if the court so direct the notice of the
intended call shall be given by way of advertisement in
the prescribed format stating the aforementioned informa-
tions as in the summeons and in this case separate notice
will not be sent to each contributory concerned the
Advertisement is deemed 2nough notice, At the hearing,
the court will decide whether to authorise the proposed
calls or not,.

Where either the committee of Inspection or the court has
approved that calls be made, a copy of the approval order
shall accompany every such call made, A copy of the call
shall also be filed with the Corporate Affairs Commission
in the prescrited form.

when the call has been made, it may be enforced as if it
were a court order or judgement, If the call is made

and the contributory defaults to pay up, the Liquidator
may apply to the Judge in the chambers by way of summons
on notice supported by a strong affidavit of the facts and

the judge shall give an order for enforcement,
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For the purpose of being entitled to a claim againat
the Company's Assets in winding up, a creditor is any _ .
persen who i3 entitled to a claim against the Company in
the form of any debt payable, whether as a jresent or
future due or a contingent -or ascertained due or “its
sounding only in damages against the Company.''!
A Oompany in winding up may be solvent or in solvent,
If the Company is solvent, the assets realised are applied
to settle the creditors, where the Company is insolvent,
a special procedure must be feollowe+ in settling the
Creditors,
Section 493 of the Companies and Allied Matters Act 1990
provides that where an insolvent Compahy is under
Liquidation, the same procedurs used in settling creditors
under the Bankruptcy Act shall also apply with respect to
such Compenies with regards tos

(a) The respective rights of the secured and

unsecured Creditors.
(b) Other debts proveable, and

(e) The veluation of annuities, and future and

contingent liabilities,
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The above said order is as applicable under the bankruptcy
Act 1979,

The Creditors will be paid upon prove of their claims in
the order stated above and be paid out of the assets avail-

able,'12
Where the assets available, even after calla have been made

cannot meet all claims they abate accordingly.

3471 _Proof of Claims by Jecured Creditors,

A secured creditor was defined in RE 4RO oc, Lrp'!?
generally to include all creditors who hold a lienj;
charge,mortgage or other encumbering rights over the
a ssets or underteking of the Company as security for
debt owed by the Company to such a Creditor, The Secured
Creditor need not rank with other creditors to prove his
+~2bt. The charge or legal €@ncumberance he exercises over
the Company's asset or undertaking is enough proof for
him to realise the Credit owed by the Company to him,
A Secured Creditor may recover his money in any of the
following ways:

First, the secured creditor may decide to surrender

his security and prove as an ordinary creditor for hie
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money, or

He may rely on his security as a full satisfaction
of the debt owed him whether or not the security is equal
in value with his credit, ot

He, where the security realised does not satisfy tle
claim due, may prove as an unsecured creditor for the
balance due.

However, in the event where the sccured Creditor
chooses to rely on his security for hies claims, the
liguidator has the option to redeem the security at the
value estimated or required it to be dsold to satisfy the
debt due on the security,

He may also decide to value his security for the
liquidator to redeem and if the value estimated is lesa
than the actual claim he may rank as an unsecured creditor

for the balance due.

3.7.2 Proof by Unsecured Creditors.

Rvery unsecured creditor is required to prove his
claim before it becomes payable, Rules T4 - 94 of the
Companies winding up rules provide the procedure for
proving unsecured dehbts. This procedure is fcllowed in

conjunction with the provisions of Section 445 of the
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Companies and Allied Matters Act.

The Liguidator or the court will fix a date and time
when all creditors may appear and prove their debts or ¢
claims,.

To prove a debt or claim, a Creditor will file an affidavit
with documents (if any) attached verifying the facts that
will establish the debt with the Liquidator who will then
be allowed to examine the proofs lodged with him and then
decide whether to accept the proof or not, or he may
require further proof in other to decide on the genuiness
of the claims, whether a claim is admitted or yoi «ted

by the liquidator, he must give the creditor concerned
notice in writing conveying his decision, and where the
decision is that of rejectment, the grounds for the
rejection must be stated and any creditor or contributory
vho is dissatisfied may apply to the court for a review,
It should be noted that under the rules dealing with proof
of debts, a liquidator also has the power %o fix the date,
times and venue for proof of debts by following the same

procedures afarementioned,
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3.7.3 Application of Assets to Creditors

¥hen the assets of the Cempany have bheen realised and
the Creditoars have proved their claim 2 and the list of
contributories have been settled, the assets reallised will
then have t0 be distridbuted to meet the various claims
against the company.
Jeotion 494(1) states certein debta to be pricrity debts
which must be paid in prefarence t0 all other debts,
however , rule 167 of the Companies winding up rules atates
that the cost of the winding up shall ba paid first i.e,
in priority to all other expenses, There are however these
preferensial debts montioned in Section 494 (1) which relate
t0 taxes that are due, salaries and wages or allowances
of workers of the Comrany, which the Section 494(1) says
ghould take priority over all other debts.
There is therefore a rroblem of which payments take prece-~
dent? It is humbly submitted that, it is not the intention
of the legislature that payments relating to taxes and
outstandj:ng weges or dues of workers be pald in preference
to the debts incurred in the course of prosecuting the
winding up. The phoper and better view ig that as regards
all claims against the Company, outstanding taxes, workers

dues etec as mentioned in Section 494(1) shall be paid in
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preference to all other clalms against the company, except
these claims arising out of the prosecution of the winding
up, These shall be paid in preference to all other debts
in the order specified in rule 167, thereafter, assets
remaining may now be disbursed to meet the company's
obligations in the order prescribed by Section l;9l|.(1)."h
The order for applying the Company's Assets after the costs
and expenses of the winding up have been settled will now
be as follows:

First, the priority payments mentioned in Section 494(1)
shall be paid i.e. outstanding taxes and workers dues of
the Liquidated Company, then the secured creditors are
settled, in their order of priority. Whatever remains goes
to the unsecured creditors in their order of priority.
In making the payments in the above said order, the assets
realised are used to pay up all the expenses of the winding
up, thenthe preferential payments under Section 494(1),
whatever resains is used to pay up the secured creditors in
full, Vvhere the assets realised are not enough to go round,
then the expenses of the winding up and the preferential

payments will be pald and whatever is left will be paid to
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the secured creditors and if vhat is left is not enougzh to
satisfy them, their claims rank and abate equally among

thenselves in equal propartions.1'5

Fowever, if what is leoft over, after the preferentinl debts
have pald is enough to satisfy the secured Creditors but
not enough to satisfy the ordinary er unsecured creditors,
their c¢laims also rank and abate in equal proporiions among
shemselves to ths oxtent the Assets could not satisfy,'!®
Vhere the Aasets are not enocugh to meet the requirement
of the expenses of the winding up or to meet the preferential
payments, the security of the secured Creditors may de uged
to satisfy the ‘codt of the winding up ond the preferential
dobts in Sectiom 494 (1).'17
Where the assets realised go in %o mcet 2l) the other claims
up to thet of the secured Creditors then what is left iz to
be dis@ributed anong the unsecured creditors in the form
of dividends declared and this is peid in full if there nure
enough assets left but wvhere the assets left will not go
round, then the said credlitors are paid in proportion to

their claims and the unpaid pert abate acoordingly.1'8.
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J¢Te4 Jjpplication of Assets to Contributories.

Section 453(1) (1b) of the Act ompowerl?%misaion to
by regulation made, allow the Liquidator to collect and
apply the assets of the Company. Jection 446 also confers
this power on the court but which could be delegated to the
liquidator under Section 453 (1)(1b) of the Act. pAny surplus
left Wzg‘tzr t}\lrilg.r%%i ts%ra‘sro?&amtb?t%n t%aei%ontributwiu as
dividend and the court will adjust the rightas of the
contributories among themselves and make an order under
Section 446 of the Act for the distribution of the said
surplus among the contributories according to their rank as
share holders, the preferential shareholders getting paid
before the ordinary share holders so that if nothing is
left after the preferential shares huve been settled the
claims of the ordinary shareholders abate, and where no

surplus is left over at all, then the shareholders go without

anything.

3.7.5 lnclained Dividends or Assetg.
Ay unclaimed assets which remain after the assets of
the Company have been shared shall be paid into the Companies

Iiquidation Account, and any person claiming to be entitled
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thereto may spply tc the Torporate affairs Commlassion for
payment, If the Iiquidator bhas been discharged and the .

Commilsaion is 'sa‘tisficd as to 't;he clalm it nay moke an order

TR i ity ol ok Tl """7‘5.}' P T

for payment accordingly, 1f the liquidator ia however still
undiascharged, then the Commisgion will consult him 40 verify

the claim and if satiafied, he akall recommend that the money
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for its emplo;rees to also benefit from the proceeda of the
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C:ompany oven where the memorandum or artie¢les of the Company

did no*b s0 vrovide, provided the Company in general moeeting

2 B TR »1; i
Pansed the raaola‘cion to ‘chat effec'b before the COmpany was
LR ! - ) E T A P A B v'-_‘j-'-' " PRI T8 e
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80 pormlt, the liquidator in windine, up may exercise the

aaid powsr of the general meeting and make provision for the
enployees t0 heneiit from {he proce‘eda bfthaj ;:i:;‘;inp J\ip "
purm;s:nt ;:o\ Jogtion 518(2) singe the Company's winding up
I ST . 4
has commenced, and ihe comyzmy gan no lon{'er convens 1t9 -
L -'l‘ = o -.'.'.’f"' e it 3 W L i K \5;”:"'*'-""":':].‘
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reneral meeting to pass the resolution,
Where the Company had already passed & resolution to that
effect before its winding mp, the liguidator may also carry

it out accordingly.

The Liquidater may pursuanrt to the prior resolution of the
members before winding up or in exercise of his powers to
make proviaion for the employeea of the Company under
Jjoction 518(1)(2), make provision out of the assets of the
Company for distribution to the employees accordinsly,
However, this provision may be made only after all the
liabilities of the Company have been liquidated and there
remain surplus for distribution to em‘burs.120 Jection 518
(3) says that the said provisions for employees may be made
out of those asseta that are awailable for distribution to
the menmbers because in practice where members pass a reaoluw
tion before winding up to benefit the Company's employces
from the Company's profits, it is out of the profita aset
aside as dividends that such payments or benofits ere given
to such employees,

The exercise of the power to benefit employees ocut of
the assets of the Company in winding up may be exepcised
only with the leave of the court and any Creditor or contri-

butory who is not satisfied with the exercise of this power



202

by the liquidator may apply to the court for a review.121

5.7.7 Completion of Winding Up and Dissolution.

(nce the liquidator finishes distribu‘ing the assets
of the Company, and files the final account of his stewarde
ship, the winding up is said to be completed.
The ideal situation i that winding up proceedings be comple-
ted within one year of commencement and if not so completed,
the liguidator must notify the Corporate Affairs Commission
in the prescribed form giving particulars of the stage and
progreans of the winding up and a creditor or contributory
shall be entitled to examine the said statement of the
stage and progress of the liguidation for their information,
This statement is to be sent at such intervals as may be

required by the court.122

After the affairs of the Company have been completely
wound up, the liquidator may now apply to the court for the
Company to be dissolved and the court shall order for the
dissolution of the company and it will be dissolved
accordingly. A copy of th:;ﬁezhall within 14 days of the
order be forwarded by the liguidator to the Corporate Affairs
Commission for it to enter the fact of the dissolution in

its books, Failure to comply with this requirement attracts
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a fine of ¥25,00 for each day of default,'??

After the dissosution of a Company, any property and
rights whatsoever vested, in the Company or held in trust
for her immediately before the dissolution, including
unexhausted leasehold but exeluding assets or propertiesz
held in trust for other persons, shall be deemed to revert
to the state as Bona vacantia i.e, ownerless goods under
Section 526 of the Act.,

Usually when a dissolution order has been made it is final,
however certain circumstances may warrant the reopening of

the case for the purpose of voiding the order,

Section 524 provides that the court shall have power to at
any time within 2 years of the dissolution order upon an
application brought before it by the liquidator, creditor,
contributory or any other such person who appears to the
court to be interested. Where the court is satisfied with
the reasons adduced, it may make an order, upon such terms
as it deems fit, declaring the dissclution to be void, so
that proceedings relating to the winding up may once again

124 The person who made the

be proceeded with accordingly.
application upon which the order wns given shall within 7

days of the order forwarde a copy of it for degistration
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with the Corporate Affairs Commission. Fa ilure of which

attracts a fine of #25,00 for each day of dotault.125

Under the commor . law the court may also veid its earlier
order for dissolution where an unsettled crediter or contri-
butory proves that there was actually a surplus from the
Company 's assets to m-et their claine, which was not
aprplied for that purpose or that Ascets were later
discovered to be available for distribution or for further

distribution. 26

3.8 CMMFPANIES WINDING UP ACCCUNT,

Section 527 (1) provides for the existence o¢f an account
known as the Companies Liguidation account to be kept on
behalf of the Corporate Affairs Commission by the Accountant
General of the Federation. The function of this account is
to receive all moneys received by the Corminseion in respect
of Companies that are winding up under the Companies and
Allied Matters Act.

All payments out of the said account are to be made by the

Accountant Gem:ratl.1 27

. The Accountant CGeneral may invest
any part of the moneys in that account if in the opinion

of the Commission there is enough money to answer the neceds
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of a Company in winding up or a group of them, so that
there iz an excess, Upon the recommendation of the Commige
sion, the Accountant Gonecral may invest such erxcess fund in
Governmant Jecurlties tc be plaged to the credit of the
Conpanies Liquidation Account, but whore mcre money is
required of the Companies estnte, than was anticipated, the
Connicsion may request for such additional amount as is x
necded and the Accountant General shall repay the said money
and where it i3 not awnilable, he must source for it or
resell such part of the securities invested

in a8 would be necessary 4o meoet the domand.'zs

The Cbumissiocn is required to keep separate accounts
for each Company undergeing winding up.129
The Coumission or any of its officers who receives monsy or
fees in r:! .tion to the winding up of a Company must make
returns and give information to the Accountant Genecral of
the Federation in such form as he nay require,
The winding ;. . accounts must te audited at the end of each
financial year in the manner prescribed by the constitution
but before the end of such £ nancial year the Accountant
General must prepare a statement of the Account for Audit
by the Directcr of Audit after which it shall be forwarded

130
to the National Council of Ministers,
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Tt is this Account that also receives any Assets of the
Company representing unclaimed dividends which should be g

held in trust #ffy those entitled thereteo' '

381 Offences Antecedent t0 OR Relating
to Wind Up,

If in the course of conducting the winding up proceedings
it is discovered that certain officers, past or present or
any member of the Company has Committed an offence in relation
to the company whether prior to the winding up or in the
course of it, such officer or member may be refered to the
Federal Attorney General for Criminal Prosecution at the
instance of the Liquidatbr, the court or any other interested

wum.152

Jection 502 - 508 of the Companies and Allied Matters Act
outlines the said offences and they range from Fraud to
Falsification of Accounts or failure to keep proper Accounts,
Frauvdulent trading or any other offences relating to

companies generally,
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3.9 SUMMARY DISSCLUTION OF DEFUNCT CORBANIES,

There are certain Companies which after incorporation
have failed to commence business or had commenced busineass
but had already been wound up without notice to the Corporate
Affairs Commission,

The Commission is empowered to strike off the names of such
defunct Companies from the register of companies and they
will be deemed to be dissolved from the date such striking

off is gazetted.

There are two conditions provided by the Act under which
a company may be summarily diassolved by striking off,

These are as follows!‘”

(o) Where the Carporate Affairs Commission has reasonable
grounds for believing that a Company is not carrying on
business or is not in opwration, or
[b) Where a Company is beinsz wound up and the Commission
has reason to believe either that no Liquidator was appointed
or if appointed, he was not acting or that the affairs of
the Company have been fully wound up and the returns required
to be made by the lignidantor have not been made for up to

six consecutive months after the winding up commenced,

The procedure for striking of is as follows:



208,

Where the ground is that of alleged non operation or
non commencement of business, the commiassion may send a
letter by post to the Company enquiring whether the Company

was carrying on business or in operation at all,

If one month frem the date of sending the ai¢  :-2id letter
elapses without any response, the commission shall again
within 14 days after the expiry of the one month period send
a registered letter by poat to the same company at its
registered or head office address or at its principal place
of business, making reference to the earlier letter, stating
that no reply thereto was received and that if a reply is
not received to the second letter within one month from the
date thereof, notice shall be placed in the Federal Govern~
nent Cazette with view to striking off the name of the

Company concerned Ifrom the registier of Companies,

Where the Company replies that it is no longer in operation
or carrying on business cor where no reprly was received at
all, the commission may proceed to publish the said fact
in the said gazette and send notice 1o the Company that at
the expiry of 5 months from the date of the said notice,
the nume of the Company will be struck off the register of
Compenies unleas cause is * t0 the contrary, The

Company shall be diasolved accordingly, whare nc such response
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is gotten.

Where the ground for striking off is that the Company
is being wound up and there is no Liguidator acting or that
the affairs of the Company have been fully wound up but - .
without the requisite returns having been made to the
Commission as required, within the said six consecutive
months, the Commission shall proceed to publish this fact
in the gazette and send to the Company or its liquidator
(1f any) a notice by post that at the expiry of 3 nonths
of the said notice the name of the Company shall be struct
off the raegiater of Companiea unless cause is shown to

the thrm.

In asither of the two cases mentioned above, if at the
expiry of the 3 months no cause has been shown to the contrary,
the Conminssion shall strilke off the name of the Company
concerned from the reshster of Companies and shall publish
notice thereof in the gazette aforementioned and upon this
publication the company shall stand dissolved, provided
however that such dissolution shall not abliterate any
liability which a director, managing officer or member would
have been subject to had the Company not been summarily

dissolved, [However, the court has the power to issue a
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winding up order for the winding up of the Company despite

that its name has been struck off the register of Companies,

Irrespective of the reasons for which a Company has
been dissolved, the court has a discretion to consider an
application from the Liquidator of the Company or any other
interested party, who brings an aprlication before it for
the purpose of reversing the dissolution with view to avoid
it.

Where the court is satisfied that such an order be made, it
shall proceed to give the order declaring the dissolution
to be void and thereupon gnter a consequential order that
any proceedings be taken which ought to, or might have
been properly taken had the dissolution not been earlier
done,

The application for this order may be made only within 2
years of the date of the dissolution souzht to be avoided
and the court may grant it upon such terms as it deems fit
in the circumstance.

The above said provisions relating 4o the avoidance of
dissolutions have been clearly articulated in Section 524(1)
of the Act. Jection 524 (2) imposes on the person who was
instrumental to the grant of the order, the responsibility

to deliver a copy of the said order to the Commission for
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registration within 7 days of such owder, failure of which

attracts a fine of #25,00 for each day of default,

3¢9.1 Restoration of Compeny Name After
Strikins Off,

Jection 525(6) exhaustively outlines the procedures for
rostoring a Company's nama to the register of Companies

despite havins been struck off the s2id register,

The procedure is as follows:
Any member or creditor who was such as at the date of the
diasolution‘34 or their attornies or personal representas .

tives' 22

who say they are aggrieved by the dissolution may
arply to the court at any time before the expiry of 20 years
from the date of the dissolution, for an order restoring

the name of the Company to0 the rezister of Companies,

If the court is satisfied that the Company was actually
in operation or carrying on busineas at the time of the
dissolution ar otherwise, it is just to restore the name
of the Company, the court may make the order restoring the
Company and in the circumstance the court may make such other
or further order as it deems fit, and in this regard, the
court may order that the Company and all other persons

concerned be pl ced in the same or nearly the same position
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as they would have been if the Company had not been -
dissolved when it was, Upon delivery of a copy of thias

order to the Corporate Affairs Commission, the order shall
take effect and the Commiosion shall register id aaccemrdingly.
In conducting this proceedings, the Company's former
Registered or head office address shall be ite address for
service of process, and the liquidator shall be served at

his last known address,

The problem however is where a Company has been summarily
dissolved and folded up, it may be impoasible to have it
reatored where all its assets have been shared among members
and creditors, who are no where +to be found, in which case,
it will become practically impoosible to restore the name

of the Company for the purposes of winding it up or restoring

it with view to continueing business,

The order for restoration is not automatiec, It is for the
cort to determine whether, given the cirocumstances, it is
just for the name to be restored,usually unless it is proved
that the Company was actually carrying on business or that

it was actually in operation, but dve to some unforseen
eireumstances, the respective notices and responses sent

between the Commission and the Company scme how never
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reached either end, in which case it would became mandatory
t0 regtore the name of the Company, otherwise it may not be

pragratically possible to0 restore a dissolved Company which

has eompletiely been liquidated,
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CHAPTER _FOUR

VOLUNTARY WINDING UP AND WINDING UP UNDER COURT
SUPERVISION.

INTRODUCTION.

Apart from the drastic option to wind up a Company
compulsorily by securing a court order to that effect
as discussed in Chapter three of this work, the
contributories and Creditors of the Company have two
milder alternative forms of winding up provided for by
the Act in Chapter Three thereof,

These alternatives are the option to voluntarily wind
up the Company or subject the voluntary winding up teo

court supervision,

Where the contributories i.,e, the Company in general
meeting pass a special resolution that the Company
proceed into voluntary Liquidation, the winding up is said
to be a voluntary winding up or liquidation.1

However, where the said resolution has been passed for the
Company to wind up voluntarily and a petition is brought
before the court to supervise the conduct of the winding
up, and the court so orders, the winding up is said to

be a winding up under court aupervision.z

In both winding up cited above, the procedings are initia-

ted voluntarily by the Company so that the winding up
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is not due to any external intervention, therefore it
could be said that both types of winding up are but
different species of the voluntarily winding up except
that in the case of winding up under cowrt supervision,
the proceedings are conducted under the supervision of
the cowrt, whereas in the other case, the members or
creditors conduct the winding up themselves depending on
who initiated the winding up as the case may be,
Voluntary winding up therefore could be classified inte
two broad groups:

(a) Voluntary winding up by members or Creditors

i.e, members/creditors voluntary winding up

() W¥Winding up subject to court supervision,

Members/Creditors Voluntary Winding Up
Section 457 of the Act provides that a Company may

be wound up voluntarily in the following circumstances:
(a) Wwhen the period (if any) fixed for the
duration of the Company by the articles
expires or the event if any, occurs, on the
occurence of which the articles provided that
the Company is to be dissolved and the Company
in general mceting has pgssed a resolution

requiring the company to be wound up voluntarily,
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(b) If the Company resolves by a special resolution

that the Company be wound up voluntarily,

In subsection (a) above the Aet provides for the circumstane—
ces under which a Company may pass a resolution to wind
up voluntarily i.e. if a life span was fixed for the
Company in its articles of association @ither by way of a
time frame or the occurence of a contigent event, then,

if such time expires or such contingent event occurs, the
members may exercise the discretion to pass a resolution
to wind up the Company voluntarily.

However, the question is, what happens where the time frame
fixed had expired or where the contingent event occurs,do
the members really have a discretion to continue running
the Company or must they mandatorily wind up the Company
since the continued existence of the Company thereafter
would become ultra vires the Company's articles of
association? It is respectfully submitted that where
such time as stipulated for the life span of the Company
expires or the event occurs upon the occurence of which
the Company is to be voluntarily wound up, the Company
nust wind up, because it becomes incompetent thereafter

to exist since its articles had stipulated that it be
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wound up where the stipulated life span expires and where
the company is not wound up voluntarily, any of the persons
mentioned in §_ ction 410 (1)(a) - (h) of the Act may
petition that the Company be compulsorily wound up on the
ground that it is just and equitable to do 503 since going
by the Company's articles it should no longer be seen to
be in existence after the expiry of it's life span as
stipulated in Seetion 457(a) Supra, It is therefore in the
interest of the members to accordingly pass a resolution
t0 wind up the Company where its life span has expired as
provided for in Section 457 supra. Except however, that,
where the members are desirous that the Company continue
in existence, they must then pass a special resolution
altering® the articles to remove the clause that stipulated
a life span for the company so that it may now enjoy the
benefit of perpetual succession like any other incorporated
Company .

It should also be noted that where a life span is fixed for
o Company and that span expires, should the members be
desirous to proceed with a voluntary winding up, all that
they require is to pass an ordinary resoluticn under
Section 457(a) which is a mere or simple majority of the

votes cast by such members of the Company as are entitled
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to attend and vote at the meeting in which the resolution
5

was passed.

Section IS7(b) provides that a Company may alsoc be
wéund up voluntarily where a special resolution is passed
to that effect by the Company in general meeting.

No qualifying conditions are attached to the exercise of
this discretion to wind up a company by way of a special
resolution passed to that effect unlike in Section 457(a)
where conditions are imposed for the exercise of discretion

to wind up by ordinarily resolution.

It follows therefore that a Company may be voluntarily
wound up for any or no recason whatsoever provided that the
sald resolution to wind up was passed as a special resolu-
tion., Section 233 of the Act defines a special resolution
as one which has been passed by no less than three-~fourths
of the votes cast by such members as are entitled to

attend and vote at the meeting in which the special resolu-
tion was passed, of which at least 21 days notice was given,
specifying the intention to propose the resolution as a

special resolution,

Going by the above analysis one would wonder whether
it would not be too dangerous to allow the general meting

to wind up a Company voluntarily for any or no reason
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whatsoever on the seemingly mere platter of "three-fourth"
majority? Far from being so, a three fourth majority is
actually a comfortable zone, If this majority is
behind a thing, it is deemed that such .a decision is
absolute and cannot be faulted because it signifies that

of all those eligible and voting only a negligible number
is not in support so that the consent or otherwise of

such negligible number means little or nothing to the
Company in terms of real or imaginable danger. For
example, where there are 100 members voting, a three-fourth
majority means 75 members voted in agreement as against

25 voting in dissent, this is different from an ordinary
or simple majority where even though the majority agree

to a thing they may be only a little above the dissenting
members in terms of number in which case the dissenting
members could equally be nearly as large as the majority as
to pose a real danger to the majority i.,e, out of 100
members voting it requires only 51 persons to constitute

a simple majority as against L9 dissenting in which case
the difference between 51 and 49 is only 2, The effect

is that 49 is as good as 51, so that where up to 49 persons
out of 100 dissent on an issue, i1t is as good aé?ggzuialt
of the Companxfdiaaonting. proceeding with such a resolu-

tion could be detrimental where the resolution touches on
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a very sensitive issue, so that discretion on very sensitive
issues is left to a special majority while discretion in
relatively triviel issues ere gsllowed on a simple majority
basis and where a very sensitive issue is to be decided by
a simple majority, then the terms are clearly set out to
avoid any possible problem ag seen examplified in Section
457 supra where in the cese of voluntary winding up by
ordinarily resolution,conditionalities were imposed to

guide the exercige of the discretion6 while in the case of
voluntary winding up by way of a special resolution no

7

conditionalities are imposed’ because even if a dissent

exists, it would be safely negligible.

4.1 COMMENCEMENT OF VOLUNTARY WINBING UP
AND_THE_EFFECTS THEREOF,

A voluntary winding up is deemed to have commenced on

the date and time on which the resolution to wind up was
passeda. When the resolution to wind up has been passed,
it must be advertised either in the Federal Government
Gazette or in two daily Newspapers and a notice thereof
also sent to the Commission within 14 days of passing the
said reaolution.g

The Act does not specify what type of daily newspaper the

resolution to wind wp 1s required to be published in,
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unlike in the case of a compulsory winding up which
requires the advertisement to be in a National Newspaper

and one other local newspaper circulating in the state
where the registered or nhead office of the Company is
lituate.1° In order to allow for uniformity and to maintain
the spirit in which the publications are required to be made
i.e, to bring the winding up to the notice of all and
sundry, it would be more proper procedure to also have the
winding up advertised in a National Newspaper and at least

a local newspaper circulating in the State where the head
or registered office of the Company is situate so that even
where its sharehclders or creditors or other concerned or
connected persons are scattered all over the Federation,

the said notice via the said mode of advertisement will
reach them or at least it could be reasonably believed to

have reached them.

Upon the commencement of the winding up i.e, when the
resolution to wind up is passed the Company shall cease to
carry on business except so far as may be required for the
benefitial winding up thercof,11 so that any business
venture that would more likely plunge the Company's

assets in Jeopardy as to affect the proper conduct of the
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winding wp to the benefit of all concerned must not be

ventured into.

Furthermore, no shares of the Company may be transfered
to any other person without the approval of the Ligquidator
except if the transfer is to the liquidator,

In the same vein, no alteration in the status of the
members of the Company made after the commencement of the

voluntary winding up shall be va11d12.

In addition to the above consequences, where the winding
up is controlled by the members of the Company
the appointment of a liquidator automatically
amounts to a dismissal of the powers of the hitherto
existing board of directors of the Company except where
the members in general meeting or the liquidator in the
absence of the members, sanctions the continuance of the

Board membera13

and in the case of a creditors voluntary
winding up i.e. a creditors controlled voluntary winding
up, the powers of the board of directors also cease upon
the appointment of a Liquidator except where the committee
of inspection appointed by them to work with the liquidator
approves that the board may continue to function as they

may specify, and where no such committee was appointed, then
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the creditors may sanction the continuance of the board of

directorsor othnrwiso1h.

Voluntary winding up also has the effect of compelling,
as a matter of Law, The managers of the Company during the
winding up to ensure that the fact that the Company is
under liquidation must be stated on every and any document
bearing the Company's name, that emanates from the Company
its liquidator, receiver, or manager. Usually, the practice
is that the words "In Liquidation" is added to the name
of the Company specifying the type of Liquidation i.,e., if
the Liquidation were a voluntary one, any document emanating
from the Company or other officers as aforesaid, upon which
the name of the Company appears will read, “Say, "Entac

Nigeria Ltd "in members voluntary winding up".

As regards the employees of the Company under a
voluntary winding up, just as is the case with winding up
by court order and under court supervision, the Act is
silent,

However, under the Common Law, a voluntary winding up does
not for all times operate as a discharge of the Company's
employees, depending on the circumstances surrounding the

winding up., This is in contrast to the Common Law
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position regarding employees of a Company which is under
a compulsory winding up in which case all the Company's
employees stand dismissed upon the grant of a winding wup

order by the court.16

Where the Company is solvent as at the time of passing the
resolution to wind up, the winding up does not operate as

a discharge of the employees, They are entitled to be paid
their allowances as would have been due,had the Company
not passed a voluntary resolution to wind up. This benefit
will only ensue if theée nature of employment was contractual
for a2 determinable period of time, in which case, the
employee will claim his benefits for the unexpired residue
of years, weeks or days as the case may be, and if the
Compeny is not able to fulfil her own part of the contresct
to pay for the remaining period due on the contract, it
amounts to a breach of contract or wrongful dismissal

for which the employee is entitled to claim his benefits
under the breavhed contract, 1In Fowler Vs Commercial

Timber Co. Ltd17, by a written agreement F. was appointed

Menaging Director of C, for a pericd of 5 years, but
before the 5 years expired C. want into voluntary liguida-
tion due to inability to continually meet its obligations,

F. too voted for this resolution to wind up voluntarily,
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C. counted F, as having been summarily dismissed due to

the resolution to wind up the Company and therefore F, had
to go without any benefits., The court of appeal held that
the voluntary winding up amonnted to a wrongful dismmissal
of P, therefore he was entitled to damages by way of payment
of his allowvances for the unexpided residve or his period
of employment on the terms of their agrzement,

The court further held that it was wrong to infer that

the agreement also implied the condition that should the
Company g0 into voluntary liquidation, its employees stand
dismissed.

The ratio in the above case is justified because since the
liguidation is voluntary, it should be taken t0 mean a
voluntary and deliberate intention to also breach all
contractual agreements outstanding against the Company

as at the date of pgssing the resolution to wind up since
the pmembers in a voluntary winding up have a cholice either
to0 wind up or not unlike in the case of a compulsory
winding up where the Company is forced to wind up by a court

order.

Where however, the Company is wound up voluntarily because
the Company is insolvent, and there are no funds to settle

the employee's claims, it ia submitted ghat they will rank
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as actual Creditors and claim for their benefits

that have acrued or they rank as prospective
or contingent creditors and claim for the unexpired residue
of their benefits under the contract bf employment for the
benefits that could have acrued had the company not by its
voluntary resolution resolved to wind up voluntarily.18
It should be noted however, that where the winding up is
to give way for an amalgamation or Merger or Takeover etc,
8 uch winding up does not operate as a discharge of the
Company's employees since the new company resulting from
the said schemes or reconstruction will usually absorb the
liabilities of the. 7 ' «ny that is being woundd-up and

this include its employees.

4.2 THE NATURE OF VOLUNTARY WINDING UR.

Appagkently, Section 457 of the Act leaves the right
t0o initiate a voluntary winding up to the members in
general meeting to pass resolutions to that effect,
However , after the resolution is passed, who controls the
winding up procedures depends on the financial position
of the Company as at the time of passing the resolution to

wind up voluntarily.
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If the Company was solvent as 2t the time of proposing
the resolution to wind-up a declaration of solvency must be
made by the directors of the Company certifying that the
Company is solvent, then the winding up will proceed as =z
menmbere winding up., However where the company a8 at the
time of passing the resoclution, iz found to be insoclvent,
or whers the Company was forced to wird up due to insolvency,
then the members are precluded from controlling the winding
up becanse the interests of the creditors become more
paramount, It is the creditors who now face the problem
of how to recover their principal and the acrued interest
as the case may be, In this case, the winding up is taken
over and controlled by the creditors with view to recovering
their monies, This latter type of winding up is called the

Creditors voluntary winding up.

4.2, Members Voluntary Winding up

This type of winding up is dealt with in Section
464 « 470 of the Aet. A members voluntary winding up,
tokes place only when the Company is solvent as at the time
of passing the resolution to wind up, in which case the
members control the winding up procedurea, They appoint

their own liquidator and supervise him and therefore have
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no need of a committee of Inspection to work with the
Liquidator and no meeting of the Creditors is called since
the Company is solvent and apparently capable of settling

all the Legitimate claims of the Creditors,

To obtain the benefit of securing this type of voluntary
winding up, the directors of the Company must bind themselves
by making a statutory declasation as required under

Section 462 that the Company is solvent and able to meet

its obligations within at most 12 months of passing the
resolution to wind-up. It is only after the directors

make this declaration that the members would have the

right to pass the resolution to winding up and conduct it

as a members voluntary winding up.

4,2.2 [The Declaration of Solvencx_

Section 462 of the Act requires that where it is
proposed by the members to wind up a Company under a
members voluntary winding up, the directors of the said
Company, where they are only two, or a majority of them
where they are more than two may at one or more of their
meetings resolve and make a statutory declaration to the
effect that, they as directors of the Company to be wound

up have made full enquiries into the affairs of the
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Company and having done so, are satisfied that the Company
is solvent and therefore able to0 meet its obligations to
Creditors in full within a period not exceeding 12 months
from the date of the commencement of the winding up.
Where the members propose to "wind up the company under a
members voluntary winding up but no declaration of solvency
is made, or where it is made but the period specified
therein for paying all the debts of the Company in full
exceeds 12 months, the Creditors will have a right to
petition the court for a compulsory winding up in which case
the voluntary winding up will if the court grants the
petition, be converted and conducted as a compulsory wind-
ing up19 or the Creditors may thereafter decide to take-
over the winding up proceedings and conduct it as a
creditors voluntary winding up, but where they find any
difficulty in taking over the winding up due to non
co=operation from the members, the creditors may exercise
the option to petition for compulsory winding up as

aforoaaid.zo

For a declaration of solvency as aforesaid to be
effective, it must comply with the provisions of Section

462 of the Act to the effect that:



(a)

(b)

(e)

(a)
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The declaration must be made by at least two
Directors of the Company and 1f they are more
than two, then by a majority of them,

The declaration is made only after the said -
Directors have made _full enquiries and are
satisfied from the enquiry of the affairs of the
said Company that it is solvent and therefore
able to settle its Creditors in full within a
maximum period of 12 months from the commencement

of the winding up.

The declaration is made within at most 5 weeks

immediately preceding the date of the proposed

regolution to0 wind up, and such declaration having
being delivered to the Commission for registra-

tion within the same pveriod of 5 weeks,

The declaration ie accompanied by a statement

of the Company's assets and liabilities compiled
ag at the latest practicable date before the
making of the declaration., That is to say, this
statenent of the assets and llabllities of the
Company by implication should be the result of
the enguiry required to be made into the affairs

of the Company in Section 462(1) of the Act and
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which should form the basis for the directors forming
an opinion thereafter that the compz2ny is solvent and able
to pay its debts in full., A Company could be said to be
solvent only if the sum total of its assets exceed the
sum total of its liabilities, and it is this statement of
the assets and liabilities of the Company that will show
whether the Company is actually solvent or not as to be

eligible to proceed under a members voluntary winding up,

A colosaal duty is placed on the directors to ensure
that the opinion of solvency they form is based on
reasonable grounds. What is reasonable grounds, the Act
does not say, however Judging from the provisions of
Section 462 (3) of the Act, if the Company is unable to
pay its debts in full within the period specified in the
directors' declaration of solvency, it shall be presumed
that the declaration so made was not based on reasonable
grounds., It does not matter whether the Company was able
to settle some or most of its debts, what Section 462(3)
requires is that unless the debts are paid in full within
the specified period, the declaration is deemed not to be
based on reasonable grounds, It is therefore safe to
propose that where a company is unable to meet it's

obligations to creditors in full within the period specified
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in the directors declarastion of solvency, the Company will
be deemed teo be insolvent end the declaration so issued
will be deemed not to be based on reasonable grounds,
unless the directors can prove to the contrary as required
under Section L462(3) of the Act,
Any declaration which is not baged on reasonable grounds
attracts a fine of ¥1,500 or three months imprisonment or
both on each and every director that was party to the said
declaration,

Another issue arises for consideration here. What the
Act requires is that the declaration made by the directors
be based on reasonable grounds and reasonable grounds is
interpreted to mean that the Company be able to meet its
obligation within the specified period, Now,what happens
where the declaration was based on faulty findings due to
an inadvertant but negligent misinterpretation of facts
resulting from the enqguiries made into the affairs of the
Company to determine if it was solvent or not and it turns
out that a truly insolvent Company was mistakenly
misrepresented to be solvent, such mirepresentation being
made in good faith?
Section 462 is not elaborate on this issue, infact it does
not contemplate this issue, however looking at the spirit

behind the imposition of penal sanction on any director
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who makes a false declaration of solvency, it will be

seen that the sanctions are aimed at prewenting the
directors from colluding with members to issue a false
declaration in order to enable the members proceed with the
winding up as a members voluntary winding up instead of a
Creditors voluntary winding up or a situation where the
directors are equally the members and they issue a false
declaration to enable them conduct the winding up as a
members voluntary winding up instead of a Creditors winding
up, the aim in both cases being to Jeopardize the interests
of the creditors who would thereby become helpless, 1t
follows therefore that where a declaration turns out to be
misleading, if it was based genuinely on mistaken facts or
where it was made in good faith believing same to be true,
it is doubtful if the penal sanction provided in Section
462(3) of the Act will be Imposed, besides, the Act does
not state that the declaration should be the report of an
expert opinion as to ladden the directors with the penal
sanctions for a genuine mistake which in fact turns out to
amount to a violation of the Act, Even though ignorance
of the law is not an excuse, Judicial authorities on the

matter seem to treat such cases with leniency.
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In De Courcy v, Clements®' It was held that the state-

ment of the assets and liabilities of the Company as
prepared by the directors being the basis for their
declaration of solvency would not be faulted, because it
contained errors or omissions which were made in good

faith since Section 283 of the English Compenies Act, 1948
(which is the equivalent of Section 462 of our Companies

end Allied Matters Act, 1990) did not require an absolute
perfection in the opinion of the directors as to the solvency
or otherwise of the company, provided there is a justifiable
ground for their so believing, even though the belief was
founded on the wrong facts which were genuinely believed

to be correct,

This relaxed position of the Common Law courts is understand-
able when it is considered that the law has provided adequate
protection for creditors who may likely fall prey to a
misleading declaration of solvency. If in the course of

the winding up the Liquidator appointed is of the view that
the Company is unasble to pay its debts in full contrary te
the declatetion of solvency by the directors, he shall
forthwith summon a meeting of the Creditors in order to lay
before them the proper statement of the affairs of the
Company for them to decide on what to do thereafter,

whether to petition for compulsory winding up or to take-
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over and conduct the winding up as a creditors voluntary
winding up., Failure of the Liquidator to comply with
this provision amounts to an offence and carries with it
a fine of ¥500,00°° and the creditors will also be
entitled to an injunction compelling the Liquidator teo
comply with the said Section 466 of the Act, It is
conceded that the wording of Section L66 conveys the meaning
that the Section applies only to voluntary winding wp
commenced before the enactment of the Companies and
Allied Matters Act, 1990 however, it is submitted that
the same procedure would apply to a Liquidator of a
Company that is under a voluntary Liquidation commenced
after the enactment of the said Act.

Furthermore, the creditors themselves may decide to

compulsory
/

petition for a winding up where they are not

satisfied that the company is solvent as to proceed under
a members voluntary winding up.

Prima facie, therefore, once a declaration of solvency

has been made pursuant to Section 462 of the Act, if the
declaration is not faulted, the winding wp ' now proceeds
as a members voluntary winding up, thereafter a meeting of
the company is called and a resolution is passed to wind

up the company to that effect under Section L57.



Le.2.3 The Liquidator in Members
Voluntary Winding Up,

At the general mceting of the Company where the reso-

lution is passed to wind up the company or at a subseguent
meeting one or more persons will be appointed as liguidators
for the Company.

Upon his appointment, the members shall fix his rtmunoration.zj
Where the members do not or are unable to agree on who

should be the l1iquidator or liquidators, the court reserves
the right to upon the petition of any member of the Company

or other concerned persons appoint a jiquidator for the

Company and in the same vein the court reserves the right

to fire a members appointed liquidator in a voluntary winding
up where good caguge Ig gshown and the court may appoint

another liquidator to replace him.zh
Upen hisz appointment the liquidator shall within 14 deys
thereof publish the fact of his appointment in the Federal
Governuent Czzette and in at least 2 deily newspapers and
algo within the sameé period deliver a notice of his

appointment to the Commission for Rngistration.zs
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L.2.4 Types of Meetings During a Members
Voluntary Winding up.

During the pendency of a members Voluntary winding wup,
several meetings are held pursuant to settling issues that
arises therefrom. These meetings are as follows:

(a) _Meeting on discovery of Insolvency;-

After the commencement of the voluntary winding up and
a Liquidator is appointed, if the Liquidator is of the
opinion that the declaration of solvency made by the
directors of the Company pursuant to Section 4,62 was not the
true position of the company, i.e. where he is of the view
that the company will not be able to pay its debts in full
within the time specified in the declaration, Section L66
requires the liquidator to forthwith summon a meeting of
the Creditors and lay before them a statement of the
assets and liabilities of the Company for them to decide
whether to take over and continue the winding up as a

Creditors Voluntary winding up or to petition for a

compulsory sinding up,

(b) End of Year Meetingzsz Where a Voluntary winding

up continues beyond one year, the Liquidator shall summon
a general meeting of the Company at the end of that year

counting from the date of the resolution to wind up and
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at the end of each subsequent year, the meeting should
be summorcd within 3 months, to the end of each Sulh
subsequent year, . The Commission may however
at its discretion allow such further or longer time within
which the meeting should be summoned at the end of each
year.,
The purpose of this meeting is for the liquidator teo lay
before the meeting an account of his acts and dealings in
relation to the conduct of the winding up procecdings during

each preceeding year that the winding up lasts,

(¢) Final Meeting: As soon as the winding up proceed-

ings are completed but before the Company is dissolvéd,

the Liquidator must unless he had called a2 meeting of the
Creditors under Section 466,27 and handed over the winding
up to them, summon a meeting of the membersg for the purpose
of laying before the meeting an account of the winding up,
showing how it was conducted, and how the property of the
Company was disposed of and giving any other or further

explanations as may be munry.ze

Section 468(2) provides the procedure for calling this
meeting. The liquidator shall publish in the Fecdersl

Gazette and in some newspapers printed and circulating
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within Nigeria in the locality where the meeting is being
called, the notice of the sgld mceting specifying the time,
place and purpose of the meeting.

The said notice is to be published at least one month before

the meeting is to be held2’,

The Liquidator is required to send to the Commission for
registration within 7 days after the holding of the meeting,
a copy of the statement of account of the conduct of the
entire winding up., The copy is to be accompanied by a
return made by the Liquidstor tc the effect that the Final
meeting of the Company was duly held on a given date,
provided that where the meeting was not neld because o
quorum was present then the Liquldators return shall state
this fact and it will be deemed that the requirement to hold
2 final meeting to give acecount of the conduct of the

winding up was complied with.30

4.2.5 Dissolution Under Members Voluntary
Winding Up,

After a copy of the statement of the account of the
conduct of the winding up proecc.in‘s and the returns
mentioned in paragraph l4.2.4(c) have been sent to the
Commission 28 required by Section 68 (3) of the Act for

registration, at the expiry of 3 months after such
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registration the Company is deemed to be dissolved,

At the expiry of the said 3 months, the Company becomes
dissolved by operation of Law, so that no further action
is required to be taken to have the Company dissolved,

It is submitted therefore that the Commission may there-
after without recourse to anybody, not even to the Company
itself, proceed to strike of the name of the Company from

the register of Company.

The proviso to Sjct:lon 468 (4) of the Act provides
that the court may exercise the discretion to defer the
date of the dissolution upon the application of the
Liquidator, or of any other person who appears to be an
interested party, and where such discretion is exercised,
the court shall fix the deferred date on which the dissolu-
tion is to take place,

The person who obtains the said order is required to deliver
a copy thereof to the Cémmission for registration within

7 days of the order, Fallure to do so attracts a fine of
820 for each day of such dlfault.32

A dissolution may be avoided or reversed by the court
if an application for that purpose is brought before the
court within 2 years of the dissolution the procedure for

this has been discussed earlier in chapter 3 anto33.
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4.3 CREDITORS VOLUNTARY WINDING UP,
A Voluntary winding up may proceed as a Creditors

voluntary winding up in the following cases:
(a) where it is proposed to wind up a company volunta-
rily but 210 declaration of solvency is made by the

directors as required under Section 462 (1) of the Act.

(b) where a declaration of solvency has been made but
upon appointing a liquidator to conduct the winding up,
he forms the opinion that the Company is not really solvent

as to be able to pay up its debts in Iu11.3h

In the case of the position in paragraph (a) above, the
Cogpany must summon a creditors meeting to hold on the
same date that the members are proposing to pass a resolus
tion to wind up or on the following day thereof for the

Creditors to take over and conduct the winding up.

In the case of the situation in paragraph (b) above, the
Liquidator of the Company is to forthwith after forming
the said opinion summon a meeting of the creditors and

lay before them a statement of the assets and liabilities
of the Company thereafter the creditors will have to
decide whether to pass a resolution to wind up the Company

under a creditors voluntary winding up or to petition for
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a compulsory winding up, Where the Creditors choose the
former option, then the winding up proceeds as a Creditors
voluntery winding up but where they choecze the latter option
then the winding up proceeds as s Compulsory winding up.
However, where no declaration of solvency is made to certify
that the Company is solvent as to proceed under a members
voluntary winding up, the Company after summoning a meeting
of the Creditors as aforesaid one of the directors of the
Company will preside over the meeting and lay before the
creditors a statement of the actual financial position of
the Company, with a list of the creditors of the Company
and the estimated amount of their claims. At this meeting
the Creditors will have to decide on whether to go on with
the winding up as a creditors winding up or to petition

the court for a compulsory winding up., Where they propose
to continue the winding up as a Creditors voluntary winding
up, they will then proceed to appoint a 11qu1dator35 and

a Committee of Inspoutian36 to work with him at the same or
a later meeting called for that purpose,

Before the Creditors pass their own resolution however;

it will be required that the members first pass the

37

resolution to wind up the Company~ and they will stop

there and thereafter the meeting of the creditors summoned
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as required under Section 472 (1) will take over the
proceedings,
To summon the said (reditors meeting, Section L472(1) and
(2) requires that notices of the meeting be sent by post
to the Creditors simultaneously with the notices sent out
to the members to attend the meeting wherein it is proposed
to wind up the Company. The notice is to be published in
the Federal Government Gazette, once, and in at least two
newspapers printed in Nigeria and circulating in the locality
where the registered or head office or principal place of

business of the Company is situated,

4e3.1 The Liguidator in Creditors Voluntary
Windin‘ QE .

As has been earlier noted, once it is proposed to wind

up a Company voluntarily and no declaration of solvency is
made by the directors, the winding up so proposed shall
continue as a creditors voluntary winding up and therefore
the creditor will take charge of the winding up and
proceed to appoint a liquidator to conduct the winding wp
for them.

The provisions applicable to a liquidator in members
voluntary winding up also apply to a liquidator in

Creditors voluntary winding up.
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4.3.2 Committee of Inspection

After the Voluntary Winding Up i1s taken over by the
Creditors in the circulistances earlier discussed in paragraph4s
Jection Y74 (1) of the Act allows the creditors to also
appoint a committee of Inspection consisting of no more
than 5 members. The Committee is to be appointed at the
meeting of the Creditors which was held pursuant to
Section 472(1) of the Act i.,e, their first meeting or at
any subsequent meeting of the creditors, Under the sane
Section 474 (1) of the Act, the members in general meeting
may also appoint not more than 5 persons to serve on the
committee along with those persons appointed by the
creditors unless if the creditors veto the exercise of this
privilege by the members,

However, the members may petition the court to if it deems
it fit, give an order allowing some of the nominees of the
members of the Company or any other persons to serve on the

Committee as menbers.38

As regards the functions, powers or duties or meetings
etc of the committee, Section 474 (2) of the Act provides
that they shall be the same as those of the committee of

Inspection under a compulsory winding up by court ordtr.39
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4.3.3 Meetings of Creditors:

A8 regards the meetings to be held by creditors in
voluntary winding up, the same meetings are applicable as

“in members voluntary winding up.4°

4.7.4 Dissolution in Creditors Voluntary
Winding Up,

The same procedures as in dissolution under a members

voluntary winding up also apply.41

4.4 POWERS OF A LIQUIDATOR IN VOLUNTARY
WINDING UP REQUIRING _SANCTION.

The underlisted powers may be exercised by a liquidator

in a voluntary winding up, by the sanction of the members
given by way of a special resolution of the Company{ if the
winding up were a members voluntary winding up) and where
it is a Creditors voluntary winding up it will require the
sanction of the committee of Inspection or of the court
or where there is no Committee of Inspection, then of the

meeting of the Greditors.42

These powers requiring sanction
before they are exercised are as follows:

(a) Power to pay any classes of Creditors in gy11 43

(b) Power to make any compromise or arrangement with

Creditors or persons having any claims against

the Company'4.
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(¢) power to compromise all calls, debts and all
claims between the Company and a contributory and
all questions relating to the assets or the
winding up of the Company and take security for
the diascharge and give a complete discharge in

respect thereof A5

4.4.1 Powerg Exerciged without any Sanction:

The liguidator in voluntary winding up may exercise
certain powers without first obtaining the sanction of
the court or of the Committee of Inspection or of the
dredito:rs if the winding up is a creditors voluntary
winding up or of the members of the company in general
meeting as required by Section 481 (1)(a) of the Act.
Section 481(b) of the Act says these aforesaid powers
requiring no leave include any of the other powers granted
by the Act to the Liquidator in compulsory winding up,
except these powers which Section 481 (1)(a) says must be
exercised with the necessary sanctions, In effect there-
foree, a liguidator in a voluntary winding up by Section
481 (1)(b) of the Act may without sanction exercise any
of +the powers given by the Act to a liquidator in a

compulsory winding up by the court, apart from those which
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Section 481(2)(a) of the Act says will require leave to
be exercised by the liquidator in voluntary winding up.

It follows therefore that a liquidator in a voluntary
winding up deoes not require leave from any body to exercise
all the powers which a liguidator in a compulscry winding
up would require leave, in addition, he may exercise
also thogse powers which the liquidater in compulsory winding
up may exercise without leave, with the exception of

those powers specified in Section 481 (1)(a) of the Act
which specifically require leave. He may 2lso exercise
those powers of the court which have been delegated to a

liquidator in compulsory winding up46.

In addition to the above, a liquidator in veluntary winding

up may exercise the under listed powers without sanctiona”s

(a) power to settle the list of contributories.
(b) power to make calls
(¢) power to summon general meetings of the Gempany
far the purpose of obtaining the sanction of the
Company by special or ordinary resolution or for any other

purpose.
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4.4.2 Duties of the Liguidator

in Voluntarx Winding Un.

The primary duties of the liquidator, here are

generally the same as those of a ligquidator in compulsory
winding up with only such variations as to ensure that

the interests of the creditors and members are protected.
Hovwever, these duties normally include the duty to collect
the assets of the Company, pay up the cost of the winding
up and other priority debts as required by Section 494

of the Act, then distribute the remaining assets (if any)
to the contributories, unless the articles provide other
wise as stated in Section 480 of the Act. Since the
liquidator in voluntary winding up is appointed @ither by
the members or the creditors as the case may be he is their
agent and therefore personally liable to them for any breach

of his duties,

4.5 RE

ALISATION OF THE
[N VOLUNTARY WINDIN

The discusseion on the realisation of the Company's

assets in voluntary winding up is the same as that applica-

ble under a compulsory winding \ua.48
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4.5.1

The discussions on the application of Company's
assets in compulsory winding up also applies to voluntary

winding up‘g.

4.6 SOMPANY'S BOOKS IN VOLUNTARY WINDING UP,

The liquidator is required to keep books on the conduct
of the affairs of the Company during the winding up and
these books shall be evidence of what happened during the
winding up proceedings. The books are to be kept in
conformity with Section 470 of the Act. If the winding
up was a members voluntary winding up the liquidator is to
keep books, and where it is a creditors voluntary winding
up, the books will be kept as the committee of Inspection
appointed by the creditors shall direct but where no such
Committee was appointed, then as the Creditors sheall
uirect.so
These books as are kept shall be prima facie evidence of
the truth of all matters therein contained as between the
Compeny and the contributsories®'. It is respectfully
submitted that if the contents of the books as are kept

under a members voluntary winding up is prima facie
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Evidence of the truth of its contents, then the same
applies to books kept under the direction of the creditors
or the Committee of Inspection under a creditors voluntary

wi Iﬁin‘ up.

When the winding up is completed and the Company is
about to be dissolved, the members or the creditors (or
the Committee of Inspection appointed by them) may direct
on how the company's books should be disposed of and this
include with due respect the books of Accoumit of the winding
up as well as other books of the Company, going by the

construction of Section 515(1) of the Act.

However, where the books are not disposed of no liquidator
or any other person who had custody of the said books
may be held liable to produce same after five years of the

dissolution of the Company.52

However, taking into cognisance the fict that a concerned
party may apply to the court after no more than two years
after the dissolution for the court to set aside the
dissolution,and if so set aside,a consequential order will
be entered enabling the company to continue as if it was
never actually dissolved, and thereupon proceedings may be
taken as might have been taken had the company not been

dissolved53, it is too damaging for the Act to allow the



257.

Creditors or members to direct as to how the books may

be disposed of, because if they so direct that it be
disposed of immediately before or after the dissolution,
then such provisions as to reversal of dissolution earlier
mentioned will be frustrated and rendered nugatory as
there would be left no records about the company for eny
proceedings to be taken after the dissolution has been
reversed or avoided.

The purport of Section 525(6) of the Act on the restoration
of the Company 20 years after striking off the register of
Companies will also be frustrated by the disposal of the
Companies books. It is therefore not enough for

Section 515 (3) to state that the Corporate Affairs
Commission may make general rules as to enable it prevent
the destruction of Company books for a period not exceeding
S years after dissolution, The Act ought to have gone
ahead to meke a provision preventing the destruction of
the Conpamies bocks before 5 years of the dissolution,

80 28 to give it the force of law rather that saying the
prevention shcould be by way of general rules as the
Corporate Affairs Commission might think fit, The proper
thing in fact was for the Act to have outrightly prohibited

the destruction of the company's books and rather made
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a provision that the books be kept as a permanent record
of the affairs of the sdissolved company to be kept as =
public document. This will make it easier for a concerned
party to exercise his rights of applying for a restoration
of the Company within 20 years of it being struck off the
register of Companis as provided in Section 525(6) of the
Act or for avoliding the dissolution by reversing it as

provided in Section 52 of the Act,

L4.7 POWERS TO MAKE - APPLICATIONS TO
THE COURT FOR DIRECTION,

Section 483 of the Act allows the liquidator, a
contributory or creditor to apply to the court to determine
any issue or question arising in the winding up proceedings
or for the court to exercise any of the powers which the
court may exercise had the winding up been a compulsory
winding up., To this end, the fact that either the members
or the creditors as the case may be are incharge of conduct-
ing the winding up does not oust the Jurisdiction of the
courts to intervene when ever it is called upon to do so.
This provigion is also a welcome protection for any of the
persons specified in Section 83 as aforesaid to apply
to the court to determine some issues for which he was

suppressed or refused audience during the winding wp

-
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proceedings, probably because he was in the minority or
s0. As for the Liquidator, this provision provides him

with the same rights as a Liquidator under a compulsory

Winding up, so that by the said Section 483, he may now
freely apply to the court for direction on matters which
he is not clear of or where there is a disagreement between

him and his appointors.

4.8 CONVERSION OF VOLUNTARY WINDING UP
INTO COMPULSORY WINDING UP.

A member or creditor of a company which is under a
voluntary winding up may at any stage of the voluntary
winding up petition for the voluntary winding up to be
continued as a compulsory winding up. As regard the
Creditor and the Company, he is entitled ex debite
Justitiae to an order for compulsory winding up, this
right is re-enforced hy Section usﬁfﬁlys the fact that
the Company is already under a form of liquidation does
not bar the right to petition for a compulsory winding
upgh. However, it is submitted that this right is neither
absolute nor to be exercised in isolation by individual
creditors. The wishes of the majority has to be considirad55
s0 that where a voluntary winding up by the creditors or

not
members 1is,in the best interest of the majority
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the petition will be refused unless the sole
or minority creditors can show special end compelling
56

reasons for the petition.

As regards the contributory, “Section L85 is clear,
that he has to show that the interest of the contributories
will be prejudiced by the voluntary winding up be it a
members or creditors winding up.

In considering whether to grant a petition to convert to
a compulsory winding up, the court if it thinks it other-
wise may, instead order that the voluntary winding up be

continued wbth but under the courts aupcrvislon.b7

Where the court deems it fit and grants an order for
compulsiry winaing up, The earlier voluntary winding wp

is superceded by the compulsory winding up and it is deemed
to have commenced on the date the resolution to wind up was
passed under the earlier voluntary winding up and all
proceedings previously taken under the voluntary winding

up are deemed to be valid unless it is proved to the
contrary i.,e, that they were the result of a fraud or
mistake etc, in which case the court shall direct other-
wise as it thinks fit.57(°) Once the order has been

given by the court to continue the winding up as a compul=-
sory winding up, the provisions of the Act as regards
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compulsory winding up shall begin to apply, until the

winding up is completed,

The procedure for petitioning for a conversion to
compulsory winding up is the same as when a fresh petition
is brought for a compulsory winding up in the first
instance. This procedure is provided for in Rules 15 - 20
of the Companies Winding Up Rules ‘198358 and has been

discussed in Chapter 3 of this thesis.

4.9 WINDING UP T TO COURT'S SUPERVISION

Where a resolution is passed pursuant to Section U457
of the Act under a Voluntary Winding up and a contributory
or a creditor petitions the court that for certain cogent
reasons, the Winding up be continued as a compulsory winding
up,59 the court may if it thinks otherwise order instead
that the voluntary winding up continues, but subject to
such supervision of the court and with such liberty for
the contributories and creditors and other concerned persons
to apply to the court and generally on such terms and
conditions as the court thinks Just.ﬁo
However by operation of Section 486 of the Act alone, a

member or creditor or other concerned persons may petition

that a voluntary winding up be proceeded with under the
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supervision of the court for such reasons as the court on
the application of such person may be inclined to grant

by ordering that the voluntary winding up be proceeded with
under the supervision of the court.e1 It suffices here to
state that the petition to the court to grant a supervision
order on a voluntary winding up pursuant to Section 86

is not automatic, %ho petitioner has to adduce compelling
reasons to back his petition, The more common reason
however is usually that the winding up if conducted as a
voluntary one, will prejudice the interests of the petitioner
or the class of persons he belongs to in relation to the
Company i.e, Creditors may petition that a members voluntary
winding up is being so improperly conducted as to prejudice

their interests.

A petition for the continuance of a voluntary winding wp
subject to the courts supervision shall for the purpose
of confering Jurisdiction on the court over the winding

up proceedings be deemed to be a winding up by the court
i.e. compulsory winding up.62 Consequently the provisions
of the Act applicable to compulsory winding up will apply
unless otherwise provided by the Act itself,

The few exceptional cases where the provisions applicable

to compulsory winding up may not apply are as follows:
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4.9.1 Appointment of Liguidator

When the court grants an order enabling it to
supervise a voluntary winding up, the court may by the
same or a subsequent order appoint its own liquidator in
addition to the one already appointed either by the
contributories or by the Creditors as the case may bo.63
This additional liquidator appointed by the court shall
have equal powers, rights and obligations as the ligquidator
earlier appointed under the voluntary winding up.ﬁh The
court also reserves the right to remove the liquidator
it appointed or indeed any other liquidator earlier
appointed under the voluntary winding up and the court may
f£11l such vacancy as is created by the removal or any
other vacancy created by the death or resignation of a

11qu1dator.65

It should be noted that the powers of the court to appoint
an additional liquidator is discretionary and not mandatory,
since the words used by Section L89(1) of the Act says
"MaYeseoso appoint®,

In the same vein the courts powers to fill up a vacancy
created by the removal,death or resignation of a

Liquidator is equally discretionary and not mandatory.
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The implication therefore in the above two situations is
that the court may if it finds it uwmecessary refrain
from appointing an additional Liquidator and equally, the
court may refrain from filling a vacancy so created as
aforesaid in which case the members of the Company and the
creditors in their separate meetings shall jointly agree
on who should be appointed Liquidator.66 Before however
this appointment is made to fill the vacancy or if there
is delay in appointing a Liquidator or for any reason a
liquidator is not forthcoming, then the official receiver
who is an officer of the court shall fill the vacancy and

act as Liquidator until one is appointed by the court.67

The order of court if granted, that a voluntary winding

up should convert into a winding up under court supervision
the said court order shall be advertised in the Federal
Government Gazette once, and at least once in two National
daily newspapers in which the petition seeking the order
was advertised, The order is also required to be served

on alipmxn“ﬂplrsons (if any) and in such manner as the
court shall direct. All these procedures must be complied

with, within 28 days of the grant of the order.s8



265,

4.9.2 Powers and Duties of the Liquidator in
Winding up under Court Supervision,

The liquidator in a winding up under court supervision,
by Section 490 (1) of the Act may exercise all such powers
and perform such duties as a Liquidator in a Voluntary
winding up may exercise, either with leave of the court
69

or without legqve as the case may be. The Liquidator may
however exercise the said powers subject to such restrictions

as may be imposed by the court in its supervisory role,

4.9.3 Exemption from Certain Provisions
Applicable to Compulsory Winding Up

Section 490 (2) of the Act provides that even though
an order to proceed with a winding up under court supervision
is deemed to be an order for compulsory winding up, in
which case the provisions of the Act applicable to
compulsory winding up ought normally to follow, However
to maintain that voluntary nature of the winding wp
certain provisions peculiar to compulsory winding up are
excluded from applying to the winding up under court
supervision, after all the underlying fact is that the
winding up was not intended to be conducted as a compulsory
winding up, the involvement of the court here is only
supervisory. This fact come clearer to light when it

is noted that even the liguidatork powers in the winding
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up under court supervision are allowed to be exercised

as if the winding up were still a purely voluntary winding
up. Those provisions which are peculiar 4o compulsory
Winding up but which have been specifically exsmpted from
applying to winding up under court supervision are outlined
in schedule 12 to the Aot the sun
total of an order to proceed with a voluntary winding up
under court superviesion is asetually 4o allow the winding
up to continue as a voluntery winding up, but with such
restrictions or directions aeg the court may deem fit to
make, other wise the liguidator is allowed to wind up the
Company while the court supervisos him to ensure that the

winding up is properly and fairly conducted.
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CHAPTER FIVE

PHILOSOPHICAL BASIS FOR WINDING-UP

NTRODUCTION,

In Chapter Cne ©of this work it was highlighted
that one of the essential consequence of incorporation
is the attendant benefit of perpetual succession that a
Company enjoys as a separate legal entity, This means
that the Company enjoys an infinity of life span which
can be brought to an end only by way of winding up,
except for defunct Companies which may be dissolved
summarily without recourse to the duvue process of liquida-
tion or winding up.

Liquidation no doubt is a drastic neasura1 because
it brings to an end the life of a Corporate Legal entity
and thereby crushes all the dreams of a huge financial
enpire that the organisation might have produced,without
any guarantee that those who invested therein will
recover their money, particularly if the Company was
insolvent as at the time of the Liquidation,

However, as drastic as Liquidation has appeared to be,
it has been provided for in the Actz as an alternative

3

remedy” for creditors and contributories etc. Who for the

purposes of certain fundamental interests constitute a
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minority who have been pressed beyond measure by the
oppressive or unfairly prejudicial conduct of the majority
or the controllers of the Company or who for other legitimate
roasonsh believe and feel strongly that the company no
longer serves the purposes for which it was formed and

s0 should be wound up.

Since the Companies and Allied Matters Act, 1990 was enacted
to regulate the affairs of Companies and other Allied
Corporate entities in Nigeria within the context of modern
business rtalitiel, it had vecome imperative for the Act
to address the vulnerability of the interests of the
minorities within the Company as well as other investors
who are not members of the Company but have stakes therein,
such nsfhcbcnturo holder and therefore should have a say
on how the Company is being run, so that on the strength
of his stake, if the Company for any legitimate reason

is not performing as expected, such a creditor or contribue
tory should have a say on whether the Company should
continue or not.

In modern Company law, there is a clear diwvision of power
eand labour in the operation of Companies, so that the
Investors ordinarily have no say on how the Compwny should

be run.s This is the duty of the board of directors

i.,e. to run the affairs of the Company. The board of
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Directors may also be too busy running after other
businesses and therefore delegate their powers to a
single individual called the Managing director or to a
Committee of the board constituted by such numbers of
members of the Board as they deem tits. who will proceed
to manage the Company. A minority may be adversely affected
or totally opposed to the way things:. are being done,but
because they are placed in an importanate situation, they
may be totally helpless to redress the situation. In
such ecircumstances, the law does not allow such investors
to be at the mercy of the controllers of the Company,

they may petition for a winding up as of right,

A capitalist who risks his capital in a Company edither

ag' a shareholder or as a creditor, and who does not claim
the right of say in how the Company is managed would be, or
is a mere gambler, if not, he should be able to also
determine whether the Company should live or die and such
right should and can only be determined by the court in

the face of other conflicting rights of Investors who feel
to the contrary. One would there fore agree with
Profeassor L.C.B. Gower and E, O, Akanki when they stated
that' it is in recognition of such realities of modern

commercial dealings that the common law and Company Law
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statutes are providing protective devices to safeguard

the interests of the weaker or minority groups.

It is gubmitted therefore that the above discussions
forms the basic philosophy behind the provision of
winding up in owr statute bocks, i.e. as a protective
devices to Investors and creditors to exercise where
necegsary, This remedy of winding up may be exercised

by various interest sroupsa, However, those that are

of cecncern to us here are the creditors and contributories
becauss they are the two main groups that risk their
capital in the Company i.e, they are the financiers of
the Company and therefore have the greater and more
important say in the Company., The philosophlcal basis
of wirding up will therefore be discussed in the lizht

of both the Investor and Credltor vrotection only.

For tre purpose of utilising this protective device of
winding up, it is pertinent to identify who iz a creditor
and who is an Investor. The Act does not define who a
Creditor 1s, However 1% is not in dispute that in
general Mglish usage, a creditor is a person to whom one
owes nonayg. Schedule two, part one, Section ¢ paragraph

G of the Act settles a list of persona who could be

regarded as creditors to a company, for the purpose of
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the preparation of the Company's balance sheet for each
financial year, This list indluces:
(1) Deventure Loan
(2) Bank Loans & Over drafts
(3) Payments received on Accounts
(4) Trade Creditors
(5) ®ills of exchange payable
(6) Amounts owed to group Companies
(7) Amounta owed to related Companies
(8) Other Creditors including texation and Social
Security i.e. PAYE & National Provident Fund
dues.

(9) Acruals and deffered Income.

Taking into account the baove list and considering
the effects of Section 409(e) of the Act, any peraon to
whom the Company owes money under any of the above mentioned
headings, be he a contingent or prospective creditor, is
eligible to exercise the right to petition for winidng up.
As regards who an investor is, the Act is also
gilent, however, the issue of who ias an investor, is
itself a very controversial one, L. B. Gurzon's Diction-
ary of law defines "Investment" as meaning "“to apply

money in the purchase of some property with view teo
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getting interest or property and this includes Assets,
rights, intereets (i.e. shares, debentures, securities,
long term Ineurance policies ete)”, From the above
definition, it is shown that a debenture holder who is
clearly a creditor is regarded also to be an inveator,
Just ag a shareholder is, Professor Gowur‘o in classify-
ing Investers also groups debenture holders as investors.
The question therefcre is whether creditors are also
investors or is there a distruction between the two?

In deciding this issue, one peoint must be conceded, A
person who Advances monasy %0 a Company with view to
getting interest or returns on his money is investing,

80 also is a share holder who buys shares and hopes to
get interest in the form of dividends. Therefore
creditors are also investors, however, shareholders are
not creditors, they are purely investors and do not

stand in the position of Creditors to the Company, being
members and owners of the Company and therefore the money
they invest becomes the company's money, their only
interest being the dividends they will get.

For the purpose of distinquishing the owners of the
Company from those who merely loan it money and are

therefore entitled to their money plus the acrued
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interest, only the shareholders are t!ummlﬁw'e Investors
being the owners of the Company and Creditors are classi-
fied as outsiders and non owners and therefore they are
more of Creditors than investors because they do not
risk losing their capital with the investment, unliike the
shareholders who lose their money if the Company fails.
Conclugively therefore, creditors are persons to whom the
Company owes money and investors are those who stake
their money in the Company with the risk of losing or
profiting therefrom should the Company fail or succeed

ag the case may be.

5.V  CREDITOR FROTECTION,

Sections 310 & 511 of the Act allows a Creditor
to petition for the winding up of a Company where his
interests have been unfairly treated or where he has been
unduely oppressed, Such incidences of unfair treatment
and or oppressive conduct againat a creditoer 1naludsu“
such sitvations where, there is a Corporate Reconstruce
tion, Merger, Tnkeover or any other scheme of arrangement
or compromise which do not adequately provide for or

which disregards the interest of the (raditors as to

put their credit in jeopardy , or where a director
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appointed by the creditors or a class of them who serves
to protect their interest in accordance with the terms
of their agreement has been or is being removed as to
Jeopardise the interests of the creditors,or the taking
of decisions by the company which are “capable of being
or are a threat to the debentures or floating charges ete
on the asseta of the Company which serve as security for
the Loan.

Where a creditor alleges and proves unfair treatment or
oppressive conducte detrimental to his interest, he may
petition for the company to be wound up to enable him
recover his money. Although a petition brought under
Sections 310 - 312 of the Act on the ground of unfair
treatment or oppression would be subject to the courts'
discretion to grant even if the unfair treatment or oppres-
sion has been proved. The court has discretion to instead
enter an order abating the unfalr treatment or oppression.
It is however submitted that despite the discretionary
power granted by the court under Section 312 of the Act

to instead of a winding up order, make an order as it
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thinks fit to give relief to the oppressed creditor, where
such other relief would not be as effective in redressing
the oppressive conduct as a winding up order will do,

then a winding up order must be made in the circumstance

even if it seems rather too harsh.

Alternatively a creditor may petition for redress under
Section 4OB (e) of the Act, on the ground that it is Jjust
and equitable to wind up Company.

Where a Company receives a financial aid either in cash
or kind and the money becomes due but remains unpaid

due to either insolvency or otherwise, so that it is
apparantly impossible to recover the money with the
interest, the creditor is faced with the imminent danger
of losing his money if nothing is available to pay him,
It spells deem for any economy where loans as a means of
ralsing capital for investment becomes unviable because
creditors stand the risk of losing ‘'their money should
the debtor company fall to pay up. The fact is financiers
will simply refuse to advance credit even to worthy
investments for fear of losing out should the Company
fail,

It is in the face of such realities that the law has
provided the Creditors with this tool of Company

Ligquidation as a guarantee that they do not lose their
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credit even if the debtor company falls, Under Section
209 (2)(b)(411) combined with the effects of Section 408
(d) and (e) of the Act, a creditor whose credit is held
up in an unviable company may insist that the company be
wound up, its assets sold and his money paid up,
Ligquidation therefore is a very potent weapon of
protection to be wielded by a creditor because, once the
winding up order is granted by the court, the entire proce-
dure is geared towards first of all satisfying the claims
of the creditors in their order of priority before any
é¢ther person, thst is to say, the interests of the credi-

tors hecomes of paramount conaidcration.12

Liquidation as noted ig a drastic measwre it brings the
life of a company to an abrupt end and kills the goose
that lays the golden egg. 1t is even more painful when
the goose is kill ed by an outsider like a creditor who
neither knows nor feels the pain and diseppointment the
owners of the Company feel and who cares for nothing
but his money, so that if it means tec kill the company
in order to get his money back, that would be okay for
him, That there are other remedies may matter less to
him, When this philosophy is considered, it becomes

imperative to properly allocate and manage resources
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within the Compeny so that it succeeds and hawe encugh

to meet ils obligations else it is good for nothing but

to be wound up so that only the healthy and viable companies
that are profitaeble should be allowed to live.

In recent times however, the creditors have devised
strategies of debt recovery by mere threat of liquidation,
This has been held to Le a legitimate use of the petition

to winding up with the idea of inducing the company to

pay up by reason of not daring to face the risk of being
wound uw.13
In this regard, a creditor files a petition for winding

up on the ground of inability of the company to pay a debt
that is due but remsins unpald despite Legitimate demands
therefora.1h Thereafter the Company is asked to pay wp
or forced to negotiate the debt unless it wants the
petition to be heard, Most often than not, the company
will ask for an out of cowrt settlement with view to
paying to avoid the petition, This procedure is
different from the ordinaty claim for debt recovery,

whose alm is teo recover money and not a winding up order,

Even in voluntary Liguidations adequate prowisions
have been made for creditors protection soc that unless

the company is able to pay up its debts within one year
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after the commencement of a voluntary winding up, the
winding up so commenced must therefifter continue as a
creditors veluntary winding up under creditors control,
This is to ensure that the interests of the creditors
are taken care of, Where the members propose to pass a
reaolution for voluntary winding up but the directors

do not or are umable to within 5 weeks before the date
for the passing of the resolution certify that the
Company is solvent, as to pay its debts, and the members
refuse or neglect to allow the creditors to take over
and conduct the winding up to recover their credit as
provided for in chapter 3 of pakt XV to the Act, the
Creditorsmay petition the court for a compulsory winding
up by the court, where their interest will be of para-
mount importance or ccnsideration when payments are to

15

be made.

In as much es winding up is a protective device
which may be exploited by creditors to secure their momey
or ensure prompt payment, one aspect is left out and that
is whether or not a Creditor is guaranteed that he will
get anything out of the winding up process to satisfy
his claims, It may well turn out that after the winding

up is completed some creditors may get paid while some
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may not, depending on their rank in terms of priority or
it may turn out that the assets realised are barely
enough to meet the costs of the winding up only and neo
more, in which case the creditors end up getting nothing,
80 that the winding up becomes a curse rather than a
blessing, because once the winding up is completed, the
Company is dissolved and that is the end., All unsettled
liabilities that remain abate with the dissolutien
of the Company so that the unsettled creditors have no
one to turn to, In this regard, one cannot help to
agree with the Learned author, Professor L.C.B, Gower
when he stated that Liquidation, though a protective
devbce only amounts to closing the staple door after the
horse has cxt:a;ml“6 or what in local parlance is refered

to as medicine after death,

5.2  INVESTOR PROTECTION
When people pool their resources together to float

a company they are sald to be investing their money in
that venture, most often with the view to making profit,
except if the company was floated for charitable purpose,

Blacks Law Dictionary defines Investment to include

vplacing money or property in business ventures .... so
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that it may produce Revenue or Income",17 Invesgtors in
Company law parlance are those persons who have contributed
money ag part of their contribution to the Company's busie
ness without the right to expect the money contributed

to come back except by way of dividends declared (1f any).
These investors are the share holders who in law constitute
members of the Company.

As a general rule, Companies are regarded as Corporate
democracies tc be run along the principles of majority

rule, In thies regard decisions in company general meetings
are teken along the lines of maffority votes and the courts
are not gsupposed to Interfer into the internal affairsg of
the Company18. The implication belng that the malority
always get their wishes done, This therefore ordinarily
places them in a vantage position to control both the

board end the generzl meeting, The consequence of this
fact to the minorifty in the company 1is that, they are

stock with the wishes of the majority whether they like

them or not and are therefore forced to accept the situation
as a fact of business life in the company, whether thils

is detrimentsl to their minority interests or not, The
sublime of the whole arguement generally is that, where

the minority do not have the resources to mount a successful

Campaign against the majority, they stand the chance of
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yrovisions 1s not under the control of the minerity.

It fe understandable that, in the case of a pudblic company
which hza a wide dispersal of shareholders soreoss the
globe, it mey not always be proper to grant a winding

up order on the mere allegation of oppression of the
minority, and there by wind up a very successful and

may be Large Company whereas other reliefs could have

been given to redress the oppression, unless of course
only a winding up order could provide an effective

remedy 1in the face of the oppression complained of,

But in the case of a private company which {z founded on
existing good personal relationghip of the members either
as Iriends or relations, it is only necessary snd fair
that it be wound up if the substratum of friendship and
good relationship upon which it was founded becomes a

tool of oppression or unfair treatment.

However, where the court 1s not disposed to granting
the winding up crder as a relief to the oppression
complained of, a member may petition for winding up on
the statutory ground that 1t is Just and Equitable to do
5020, 8¢ that where an oppressed member or investor is

eble to prove satisfactory reasons why it is Just and

Equitable for the Company to be wound up, the court has
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no discretion but to grant the order.
The Just and Equitable ground as a ground for winding

up has its origin in the Law of partnershlp.21

The
partners were deemed (o cperate on the understanding
that no member of the partnership would be entitled to
exclude the other from participation in the management
and profits of the firm, It was therefore considered
unjust and in equitasble for any one of the partners to
exclude the other in disregard of the good faith which
the partners owed esch other,

This principle came to he applied to company law with

the advent of the incorporated Company as a form of
business organisation, 1Initially, the courts were
reluctant to grant s winding up order on the ground that
it was Just and Equitable to do so even where there was a
manifest oppression or unfair treatment, provided it was
occassioned in the course of the lawful exercise of
executive powers by those in direct control of the
Company.

The position however changed for the better with the
celebrated decision in the case of RE WESTBOURNE GALLA-
RIES LTD.22 Wilberforce L,C., while delivering the

judgement of the House of Lords held:
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"Acts which in Law are valid exercise of
powers confered by the articles may never~the-
less be entirely outside what can be regarded
as having been in the contemplation of the
parties 'when they became members of the

Conpany"z3
Therefore the exercise of powers confered by the articles,
in a subtle form as to exclude a member from participation
in the Management of the Company when he otherwise was
entitled to, was held in this case 'to be enough ground
te grant a windding up order on the ground that it was just
and Equitable in the circumstance to do so. Lord Wilber-
force went further to hold in this regard that:

“Some underlying obligation among them as

menbers in good faith or confidence that

8o long as the business (of the Company)

continues, he (the plaintiff) shall be

entitled to management participation, an

obligation so basic that if broken, the

conclusion must be drawn that the association

(i.e, the Company) must be n*.'.1u|cn||nu-n*.l"..2).L

(brackets mine),

Tnis celebrated case threw the gates wide open, so
that where an oppression or unfair treatment is alleged
and proved by a minorkty who demands winding up as a
relief on the grounds that it was Just and Equitable to
grant the order, the courts had no option but teo grant

the relief,
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The Just and Equitable ground is an omnibus ground.

The Act does not define what is a Just and Equitable
ground for winding up. This lacuna is left for the
court to fill in the exercise of its equitable Jjurisdic-
tion.

In this regard the courts have the discretion to decide
in each case, what constitutes the Just and Equitable
ground, so that what is not Just and Equitable today may
with the development of commercial activities and its !
attendant complexities amount to a Just and Equitable
ground tomorrow. This ground for winding wp gives
room for other or further grounds for winding up which
are not even within the contemplation of the Act, so
that the courts are saddled with the responsgibility of
setting the precedents on what constitutes < Just

and Equitable ground for granting a winding up order

as relief to the petitioner., This ground for win ding
up is therefore not conclusive or exhaustive, however
in the past, the courts have held that loss of
substratum, loss of confidence in the control and
management of the company, dead lock on the board so that
the business of the Company is impossible to be

carried on, etc have been held to be Just and Equitable

grounds to wind up a Company. This list as earlier
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sald is neither conclusive nor exhanstive, More grounds
may and are to be discovered by the courts in the course

of the exercise of its Adjucative powaers,

The purpose of this potent weapon of winding up in
the hands of an investor is to grant him the residuary
power to prevent a majority from running the affairs of
the company in such. a manner as %0 oppress or unfairly
prejudice the intorest of the minority. Where other
rncdioszs t0 redress the oppression or unfair conduct,
are or would be inadequate, so that winding up the company
would be in the best interest of the oppressed membere,
then i1t will be granted.

Although ae earlier stated, this remedy 1s drastic asg
it may amounts to0 killing the goecse that lays the golden
eggs especially where the company was a prosperous one
before the winding up order is granted, If however, the
relief serves no other purpose, then at least, it lies
there in our statute books to give assurance to investors
that they are protected even if they get trapped with a
reckless or unscrupulous management in the Company where

they invest.
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C SIX

SUMMARY , CONCLUDLNG REMARKS AND SUGGESTIONS
FOR__IU FORM,

6.1 UMMARY

Part A of the Companies and Allied Matters Act, 1990
makes provision for the Corporate form of business
organisation to be carried on with the attendant benefits
of separate Legal entity, limited liability, perpetual
succession e,t.,c,, which other forms of business
organisations do not enjoy save, if they decide to

incorporate under the Act,

The same Act also provides general and broad principles
tpon which the Company should be operated for the benefit

of all the parties concerned,

However for the avoidance of doubt, the Act also makes
provision for the winding up of a Company that inevitably
cannot continue in existence due to some compelling reasons
that defy all solutions, Before such a Company is

wound wp however, there are certain legal mechanisms

that the Act provides for, in dealing with such incidences
of Corporate decline or failure, (such measures include
Receiverships, schemes of arrangements such as Mergers,

Acquisitions and other schemes of Reconntructioq)to
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prevent a possible collapse and subsequent liquidation,

Where liquidation is sought for as relief by an oppres-
sed or unfairly treated minority, the Act provides adequate
alternative redress measures apart from Liquidation or

winding up as provided in Sections 311 & 312 of the Act,

A more fundamentsl problem addressed in this research
which has plagued the Corporate Pusiness world is the
phenomena of Corporate failure which is now on a high
rise, more than ever hefore, Corporate failure or collapse
is the process by which a Company gradually contracts due
to several intermal and external problems with which it
cannot cope, which gradually force the company to fold
up and be liquidated through the process of winding up
proceedings as provided under Part XV of the 1990

Companies and Allied Matters Act,

The major reason for Corporate collapse is due mainly te
financial stress and business failure in addition to
several other factors, and these have been dealt with in

Chapter two of this research work.

Liquidation, as drsstic as it is, is in itself a
very powerful tool for investor and creditor protection,

It could be used by a creditor of Investor as a threat to



294,
bully an oppressive regime of majority rule to abandon

their oppressive or unfairly prejudicial conduct against
the minority, further more, to the creditor, it is a
potent tool to use against a recalcitrant management to
force it to pay up a debt that is due by threatening a
petition for winding up on the ground of inability to

pay debt due, or where credit is trapped in an apparently
failing Company, the Creditor may petition for Liguidation
to recover his money by the process of winding up, in which
he will be entitled to prove his claim and be paid from

the assets of the Company.

6.2 CONCLUBING REMARKS
Going through part XV of the Companies and Allied

Matters Act, 1990 which deals with winding up of Companies,
one would find that the changes introduced by the said Act
are mere improvements on similar provisions in the

repealed 1968 Act, rather than radical changes. These
improvements include the removal of non commencement of
business after one year of incorporation or suspension of
business for up to one year after incorporation as grounds
for compulsory winding up, Section 408 of the Act

clearly removed the above two conditions as grounds for

compulsory winding up. This in my view is a welcome idea
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as this will enable freshly formed Companies enough time
to find their footing since it is common . knowledge that
under-capitalisation is a major problem in Nigeria today
as this has contributed In a large extent to the collapse
of many companies. The position to day is that non commence-
ment of, or suspension of business,after one year of
incorporation can only be a ground for winding up if the
court finds that it is Just and equitable to wind up the
Company in those circumstances, Further more, even if no
such petition is brought, the €Corporate Affairs Commission

in the discharge of its duties as the regulator of the
Affairs of Companies in Ni;eria, if it finds that the said
Company is no longer functional, may declare the Company
as defunct and consequently strike it's name off the

register of existing Companias.1

Also, the 1990 Act has incressed the minimum amount of
debt for which if a Company is unable to pay, on demand
when due, will amount satutorily to inability to pay debt
and thereby became a ground for compulsory liguidation,
Under Section 409 of the 1990 Act that minimum debt is
§¥2,000, an increase fromx the M100 provided for under the
1968 Act,

This improvements also extends to the enlargement of the

remedies available to a minority that has been unfairly
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treated or oppressed in the management of the affairs of

the Company, and in order to remove any doubts the Act
specifically enlarged the definition of oppression teo
include isolated Acts in addition to illegal Acts and also
included prejudice, discrimination and disregard for
minority interests either by acts or omission of the
controllers of the Company and includes them as grounds
for winding up as a means of redress, among other romcd:luz
The above are just a few of the sald changes which are
commendable improvements on the old 1968 Act,

As regards the present spate of unpreceddnted phenomena
of corporate failure, the 1990 Act has introduced a very
powerful weapon which could be used to prevent such
incidences. This mechanism is embedded in part IX of the
Act dealing with Directors and Secretartes which specifi-
cally makes directors and other officers personally liable
for any part they play if it is shown that they contributed
in making the Company bankrupt or if they should have
realised that the Company was heading towards insolvent
ligquidation but failed to take steps to minimise or
prevent the loss. For example Section 290 of the 1990
Act makes a director or officer of the Company personally
liable to a creditor if such director or officer with

intent to defraud, decide to misapply any funds or
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property received from a creditor. In addition the
ereditor may still sue the company to recover any part
of his credit which he is unable to recover from the
fraudulent director or officer or he may sue the Company
and the fraudulent director Jointly and severally.

Another good example is Section 288 of the same part IX

of the 1990 Act which allows for the memorandum of
Association of a Company to be couched in such terms as to
remove any protection the Articles or the Act statutorily
confers on the directors or officers for acts done in the
course or their duties by msking their liability unlimited,
so that they cannot draw upon any privilege attached to

their offices to shie¥d their frasudulent Acts.

The foregoing two provisions 1if properly enforced will
reduce cases of Corporate fallure arising from poor mansge-
ment decisions and fraud by manegement, Since the creditor
may decide to sue a fraudulent director ‘perscnally to
recover his credit instead of petitioning for the winding
up of the COnpany, and where he realises nothing, he may
still sue the company to recover his money. The above
provision is alsc additional feather in the nest of
proponents of adequate protection for creditors who

advance loan to a Company over which they have no control
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and therefore stand the risk of losing their principal
and interest in the hands of an unscrupulous or fraudulent

team of management,

As regards the arguements for investor/creditor
protection, it has been readily assumed that the rules
relating to liquidation are focused on protecting the
Investor and creditor interest since the rules are tailered
in such a way as to enhance the collection of the company's
assets for distribution among the Creditors and Investors
only, without considering the interests of others, like the
employees and the consumers of the company's products as
well as the society at large which benefits from the
possible philantropy of the Company and the government

which uses taxes from companies for social development,

The fact remains that the company is a private enter-
prise except if it is a public utility corporation and
the primary interests of the company is to serve its owners
by the production of profits, all other persons except the
creditor and investor are creatures who have no choice
but to live or A4ie with the company in terms of their
interests. Since they have no hand in its management nor

stake there in except for what they can get from the

Gpmpany .
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However, in modern Company Law, the sbove views have
become archaic, The ghift is now from the former view that
a Company is a purely private venture to that of a company
being regarded as a 8ocial and Economic Institution with

full powers of a natural person3

and capable by implication
to make gifts for any other purpose except politicel, In
this regard, such gifts or exercise of power to make gifts
or engage in social philantrophy for public good would
still be valid notwithstanding that it may not be directly
L

in furtherance of the business of the company ' even though
this is argueable since it cannot strictly be said that
making public spirited donations for charity that will
enhance the goodwill of the company in its locality is
not, or will not further the Company's business directly
ér indirectly.

On the whole, it is conceded that in granting or allowing
liquidation as an investor/creditor protection, the
interest of the creditor and investor are primary and
should be satisfied first, however it should also be
conceded that the secondary interests should
also be considered !,2, the interests of the employees of
the Comvany who work te help it produce profits, the

interests of the consumers whose needs are sgtisfied by

the products of the Company and the community which
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benefits from the philantrophy of the Company. The argue-
ment therefore is that both the primary and secondary
interests should be put together in considering whether or
not Liquidation should be employed in dealing with a failing
Company, taking into view the resultant effect of the
liquidation on the secondary interests and the effects:

the winding up might have on them, the reayltant social
problems it may cause and the interests of the government
which derives taxes from the Company for soclal development

purposes,

If these interests are Jointly considered, may be the view
of the legislature on the issue of compahy liquidation
will not be limited to investor/creditor interests alone
but also that of the larger society as enumerated above,
The end result may be a legal regime that discourages
Liquidation except where absolutely necessary and this is
to say, winding up should not be allowed until all other
avenues have been employed but to no avail before
Liquidation could be granted but only as a final and

inevitable option, taking all the interests together.

Even for the purposes of investor/creditor protection,
the Act is still not adequate in safeguarding the interests

of the Creditor or Investor in event of winding up.
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The Act is quick to grant winding up as a protection to

the share holders (members) and the creditﬁra. but it does
not guarantee them that they will recover esnything in the
end, for example where the Assets realised during s winding
up proceedings are enough to settle the cost of the liguidae-
tion as well as the preferential debts only, the Creditors
and Investors are left with nothing and no where to turn
to, in which case it would have been even benefitial to
them rather to have the Company nursed back to life,

To the Investor it would in addition to loss of capital,
also amount to a loss of expected or future income =nd to
the Creditor it means a loss of principal and possible

interest.

And if the liquidation was carried out to end an

oppression or unfairly prejudicial conduct, the oppression
or unfair conduct would have been stopped but 'the petitioner
never lives to enjoy the benefits of the relief', in which
case it would have been better to eat his humble pie and
petition for other remedies i.e., to remove only the unfair
conduct or oppression and let the Company continue, this

is aX in to treating an aching tooth to health in order to
enjoy its services than extracting it to relieve the pain

but never again to enjoy use of the tooth,
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Laying issues on this point to rest, it is submitted
that where there are cases where winding up is Jjust about
the only remedy available as in cases where a company
simply cannot be made to continue and rather than yield
profit it becomes a credit snd capital germandizer,it should
quite easily be liquidated end further capital be invested
in more fruitful ventures but wvhere a company is doing
very well and due merely to a deadlock or lack of confidence
in the management or oppressive conduct etc, liquidation
is sought, it should not be granted, the agrieved person's
intereat should be weighed against thet of the wider soclal
responsibllity of such a preospering and promising company
and the wider conglomerate of diverse social and economie

interests of the community where the Company is Localised,

Another important Lacunae is in the area of Corporate
failure, The 1990 Act advences Liquidation as an escape
route for a trapped creditor or investor who is caught

up in a8 set of circumstances in a compeny of which he
cannot withstand, however the Act does not care to address
the issues of the causes of corporate failure so as to at
least prevent the phenoum#éna. Where these isaues are
addressed, it would then be articulate and proper to

edvance the legal regimes for dealing with it, The 1990
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Act came at a time when the Sgructural Adjustment Programme
of 1986 and beyond sparked off this phenomena of Companies
contracting and failing.,

It would have been expected of the Committee on the reform
of Nigerian Company Eaw who worked to produce the Companies
end Allied Matters Act, 1990 as the current legislation on
the subject in Nigeria to looked inte this issue.

As long as this lacunae has not been filled, it remains
for the architects of each individual Companies to research
on, and take steps to avoid those pitfulls that leads to
company collapse or where they cannot be avoided as for
example due to prevailing harsh Economic Policies or a
depressing Economy, then ways of coping should be researched
into, Some of these causes have been dealt with in
Chapter 2 of this Research,

It is my humble view however, that since the 1990 Act
purports to be only a Companies (and Allied Matters) Act
The above mentioned lacunae could be excused, after all,

of all the Company legislations within the Commonwealth of
British Colonies, non has delved into this sensitive area
of Corporate collapse as to address the issues of causes
of Corporate fn!.luros « May be because the issue of

Corporate failure is a complex en¢ which vary from
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individual company to company and bothers on subjects
like Financial Accounting and Management, Business
Administration or Management, E¢oncmics and Law etc,

And since the business world is dynamic and the management
of a Colmpany is the internal business of its operators,
the Law allows them a free hand and it only comes in when
they get into trouble and there is the need to sort out
issues, in which case the Law steps in, to deal with the
situation and where need be, grant a winding up and settle
all the parties concerned,

6.3 SUGCESTIONS FOR REFORM.
In order to finally prh;; this research to a close,

it would be proper to rilrst o-f ﬁ,ll commend with dug.'recp-ect '

the 19588 Company Law Reform Commission for the High
degree of intallectual work that they did by the production
of the 1950 Companies and Allied Matters Act for Nigeria,
No one as yet has arisen in History who is mortal that
has a wonopoly of perfection in anything, inclusive of
‘the intellectual, No single piece of Legislation can
provide solutions to cover all societal needs asctual or
prospective, We ell, together contribute towards providing

a better soclety for us all,
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In this regard, having studied the provisions of the
1990 Act as regards it's provisions on and relating to
Corporate collapse and winding up and having regerd to
some inadequacies which are noticeable, I hereby put
forward some suggestions for reforms, hoping that szomeday
when the present Companies Act is to be amended or
reformed, these suggestions may be useful in updating
such prospective Companies Act,

(1) Since the underlyingphilosophy behind the
embodiment of the provisions on winding up in the 1990
Companies Act is to provide adequate protection for
investors and creditors so that their monies are not tied
down in a Company where they no longer feel obligated to,
the law should have also taken note of the fact that
despite the fact that the Creditor or Inwestor may quite
easily get a winding up order, he is not assured whether
he will in the end get back all or part or any part of
his monies at all because if in the end no funds are
realised to meet the Creditors obligation, they have to
go empty handed with no one to turn to.6
The law should therefore be reformed to discourage
petitions for winding up by making such remedy a matter
of last resort so that if the complain for example is

that of oppression or discrimination or disregard for
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minority interest, the relief should be an order removing
such malady and winding up should: . only be granted if it
becomes inevitable i.,e., where the oppression cannot be - .
stopped unless the Coimpany is wound up., Alternatively,
such tendencies towards oppression or prejudice should be
made a punitive offence, so that a first time conviction
should carry with it a parele with undertaking to refrain
from such acts, and where they are repeated the punitive
sanction should be applied and where the court is of the
view that only a winding up order would end the oppression
or etc, the perpetrators of the oppression should still
be visited with the punitive sanctions in addition te
being liable for the unpaid liabilities of the Company,

if any after the winding up., In this case nobody gets a
winding up order unless all the other remedies have been
explored but to no avail before liquidation will be granted
and as a last resort., On the other hand those responsible
for the acts which gave rise to the grant of the petition
to wind up should stand the risk of being responsible for
the unpaid liabilities of the Company if any as aforesaid,
By this, Liquidation will be an undesirable remedy to the
creditors and investors but where they are forced to get
it, they still will not lose even if the Company's assets

are not enough to meet their liabilities. Those who
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caused the winding up will be responsible for the

balance. This reform will be in line with the provisions
of Section 289 and 290 of the 1990 Act, 1if the two sections
and other similar ones are modified to read that where a
director or mansger or those in management or control of

the Company are found to be responsible for the Acta that
forced the Company into liguidation, their liabilities

shall by operation ¢f Law be unlimited. Uhsatisfied
claimants may sue them personally to recower any ungettled
dividend or other claims after the companys assets have been

collected and applied,

(2) Where winding up orders are sought by creditors
for inability of the Company to pay debt, it is illogical
to expect such a Company to be able to settle such debts
when it is 'killed', In this regards, liquidation orders
should not be given unless the .option of Receiverships
(with or without powers of official management of the busi-
ness of the Company) with view to recovering the debts
have been explored, unless it is proved that the option
to liquidate the Company would be more favourable and less

expensive than a receivership,

(3) It should be made mandatory for the management of

a failing compaby to make arrangements or work out schemes
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of arrangements with her creditors or seek for mergers or
open up for acquisition, instead of opening up to an order
for winding up or voluntary Liquidation, consequently they
should be held:
'... personally liable (under the provisions in
part IX of the 1990 Act) if it is shown that they
should have realised the Company was heading
towards insolvent ligquidation (but) they failed
to take every step to minimise loss to the
Croditors'7 (or to avoid it). (brackets mine)
It is my humble submission that incidences of winding up
will reduce where management stands the risk of personal
liability in the event or being convictedfor negligence
leading to the winding up of a Company they were responsible
to manage due to their inability to take steps to avoid the
Liquidation, This liability should only be waived where
it is shown that Management had taken all steps reasonably
possible to avoid the winding up by arranging for schemes
of arrengement with creditors, Exploring avenues for
mergers or acquisitions or possible reconstructions but to

no avail such that prima facie or otherwise, the winding up

was inevitable,

(4) Where liquidation becomes inevitable and it is
granted, there are obvious possibilities that the ordinary
or unsecured creditor may not get anything if there are

not enough Assets to settle all the Creditors,



309.

The fully secured Creditors may rely on their securlity teo
recover their woney, They need not prove their credit to
the company as debt before they are paid, in which case
only the unsecured creditors are left alone and if there

is nothing left to pay them, their claims abate .jointlys.
this means unless there are gurplus assets to settle all
Creditors, the unsecured creditors are not protected at all,
should the company be liquidated for insolvency,

The Law in Section L94 of the 1990 Act should be reformed
to at least allow the unsecured creditors some measure of
protection, so that at least 10% - 20¥ of the total or net
realisations from the Assets of a Company that has been
wound up should be reserved for settlement of unsecured
creditors in proportion te their claims respectively, This
should be done where it is realised that the available assets
cannot surfice to meet all of the company's obligations,
This provision should be made mandatory for the liquidator
to comply with and failure to comply should render the

liquidator personally liable to the creditors concerned,

(S) when a Company is under a winding up a liquidator
is appointed to take over the affairs of the company and
conduct it to conclusion, in which case the functions of the

Board of Directors abate and the liquidator takes over,



310,

This position of the liquidator is very sensitive such that
it requires z skilful person to professionally discherge =

the functions, However the Act has failed to provide for
the quatification and status of the person who could be
appointed a liquidator, The fct only states the categories

of persons who cannot be appointed liquidaters in Section

509, which means any person not disqualified therein is
qualified for appointment, This, it is submitted 1ig
creating too wide a door or too much amplification of the
catejjories of persons who could be appointed for the Jjob,

At least a yardstick ought to be stipulated as in the appoint-
ment of directors, after all where the liquidator is appointed,
he takes over and discharges the functions of the boerd of
directors.

In England, liguidators usuelly aprointed are either

licenced insolvency practitloners or Crhartered Accountants

of up to & years standing in practice although this is more

9 but 1t ought to be

of a matter of practice than the Law,
copled and may be codified that only certain profeszsionals
who are highly skilled as to be personally liable for

professional negligence should be appointed liquidators,

(6) During the process of wimding up, the liquidator

is required to give notices to these concerned about the



n.

conduct of the whole windigg wp proceedings, this is
calculated to protect the interests of gll those who are
entitled to be informed, In this regards notices are
required to be published in the Gazette and in the Newspapers,
In some cases the Act 13 emphatic that the notices should

be published in a "National Newspaper® meaning one that has

a National Circulation, In some other caseg, the publigation
is required to be in a Local newspaper "circulating in the
district where the registered office or principal place of
business of the company is lituatc“1u.

This inconsistency should be removed, it better serves the
interests of all concerned persons, shareholders and creditors
alike that no notice intended for publication should be

given in a Newspaper or media that has a restricted circula-
tion, but one that has a circulation covering the whole
country. This is necessary in view of the fact that

today the modern company has become an important social and
Economic institution which in the aase of a large quoted
company, it's shareholders (and creditors) are '"numerous and
dispersed" and therefore if notices are to be given they

must be given the widest publicity possible without creating

room for any restrictiveness that could be manipulated,

(7.) Sestion L93 of the 1990 Act tacitly relates the

winding tup of an insolvent company to Bankruptcy and by
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extension makes the Bankruptcy Act applicable to Companies
Liquidated due to Insolvency, ‘This position is commendable,
but it does not prevent the application of the provisions

on Winding up proceedings, should the concerned persons

chioose to invoke them, We don't hang individuals who have
gone bankrupt, if thelr only offence was their inability to
pay their debts, then, since a company is likened to a
Natural person with full capacity of actian12, Death sentence
by a'Liquidation squad' is also too extreme a penalty for

an insolvent company.

There is need therefore to modify the 1990 Act to include
a system of "0fficial Menagement”aimed at reviving an ailing
Company as is obtalned in other Jurisdictions such as the
South African 'Judicial Management', the Australian Official

Management or the American Chapter 11 procedure,

These measures are aimed at Nursing an ailing Company back
to life which was formerly bankrupt and heading towards
possible liguidation, Nigeria has no such legal mechanisms
even England has Jjoined the Company of nations within the
Commonwealth with such legislations.13
For example, the English type administration order worke
as follows: If a court is satisfied that a company is

Bankrupt or likely to bankrupt, it shall upon a petition
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brought before Lit, 1f it thinks that an administration
order would likely hedp the ailing Company to survive in
business in whole or in part eilther through reaching an
interngl Valuntary arrangement with it's creditors or
members or a scheme of srrangement l,e, merger or
acquisitioﬁ or reconstruction or ‘that the administration
order would help in making a more advantageous realisation
of the Company's assets than i1t would be possible under g
winding up, the court shall proceed to give an administration
order appointing an administrator over the company who
shall be an officer of the court,

The administrator takes cover the Company retaining only
such or all of its Directors as he deems f£it and manages
its business, property end AXfairs generally with view to
bringing it to life or effecting s scheme of voluntavy -
arrangenent lnternslly cr exiternally i.e., by mebkger or

acquisition or other benefitial reconstruction,

Although it may be argued that the Administration
procedures mentioned above relate more to insolvency or
Bankruptcy law than Company_law. they are nevertheless of
interest to Company Law especially 1if their operation

succeeds In reviving =1iling Compenies, This is also an
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area of primary concern to Company Law,

Further more, since the i erian Bankruptcy Law does not
as yet contain provisions relating to administration
orders by the Court, the Area is therefore novel,

Nothing stops a reform of the present company Law by way of
a subsidiary Legislation to incorporate Administration
Orders, so that, it becomes one of the options open to a
Creditor or a contributory (member) to explore as a precon-
dition before considering the option of Liquidation which
should be made a matter of last resort or as an ultimate

remedy where all other remedies fail,



1.

2.
3
L.
Se

6.

7e

8.

9.

10.

1.

12.

13.

315,
NOTES TO CHAPTER SIX

See Section 525 (1) = (3) Companies and Allied Matters
Act, 1990.

See Section 310 - 312
Section 38

Section 39

See Ghana's Companies Code, Act 79 of 1963,
New Zealand Companies Act, 1955 as amended by
Companies Amendment Act, Section 11 of 1960,

Canadian Business Corporations Agt, 1975 and

Australian Companies Code amended, 1981

Section LoL (1) - (5)

Deji Safegbon "Legal Schemes of Collapsing finance
Houges (2)" Op. cit,

Section U494 read with Section I8 and 493 also
See Black & Co's case (1872) 8 Chan. App. 254.

R. R. Pennington's Company Law Lth Ed., Op. cit
p. 70 ‘ GDH&I‘. op. cit. Sﬂ‘ Ed.
Pe 752,

Section 472 (2) of the 1990 Act . .
Dr. K. Midgley, 'Compenies and their Share holders -

IThe uneasy Relationship, quoted in
Dr, D, Je BBkibmSﬂ “rticl‘-

The reality of Corporate Power A.B.U.
Law Jourhal 1986 = 90, Vol,), = 8
PPe 23 - 21[..

See Section 38 & 39 . .

With the enactment of thgfq:golvency Act 1986 which
provides for the appointment of an administrator teo
nurse an insolvent Company back to life instead of
liquidating it,
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