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ABSTit.ACT

RELEVANCY 43 A BASIS FOK aDMISSIBILITY OF EVIDENCE IN THE NIQERIA
COULTS .

The Law eof Bvidence plays a very vital role in any legal
systen. It can therefere be cuof ..t ¢ lawyer or Judge who
is not verscd in the law #f evidence : . be equated with a
physician who docs not know how te us. the stetoscepe". Whenever,
legal issues arise the law ef cviacnce is usually set in notione.
Consequently rilevance as a basis for adnissibility cones up

froquently for congideration,

Bven in our daily affairs, evidence is called inte’ play
sengtines without our mewing it., Evidence, therefore, finds

its way in the practical applicatiom of every branch of the law,
directly or indirooctly. It fellews th:t he whe alleges that a

crime or a civil wrong has been connitted, has the duty to adduce
evidence te establish the alleg:;,t‘:‘.on. Such evidence te be adduced
te prove the allegation nust be reluveont “o be adnisaible. The
Court, therefore, datormines fhe relevonce and admissibility of
evidence in any suit befigre it. -Relev;tnce as a basis ﬂ,r adnissibi-~
lity, constitutes a very inpertant aspeoct of the law of evidence.

It is, becausc of the inportanee gf this aspect ,f evidence that

the researcher has chosen {e gxamine its operation in the Nigerian
Courts. The topic, having been extensiv-ly covered under the

Nigerian Bvidence Law, the researcher has restricted the thesis
to some saloctod Arcage

The fair application ef "relegvange as a basis for adnissibility"
w_:l_‘Ll depend on the roadincss of the Court to freely exorcise its

rdle, taking into congjderation the Nigerian situation and the facts
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2 o s
#f each case. "Relevance as o ™t 7o ~dmnissibility®, it

mat be agreed, is a leose conctuyr .ad. thercfore, requires
¥
a very carcful determination.

¥

The theeis is divided into Six “r-7hors. Chapter Oneg, the

introductory chapltor, deals gancerally with the sbjectives of this
thesis. The main rcason, why the .- oo .r2her has chesen to write
on this topic is discussed. Thun the ssepe of the %hesis and alse
the research ncthodolagy arc outlinud. .nd attempt is made hore :
te 1imit the scopo of the thesis Vo an aé.adamic point of viow,

"
@eking use of the existing litoraturo »n the subjoct.

Jources and applicatien of Nigerion Law «f BEvidence arc alse.

discussed. The diaenssion on ssurces i contred around the cnactoent
of the Nigerian Evidence Act, sther dtatutcs and the CGernen law,

the residuary source, with particular reference to Secticn 5(a) af
the Bvidence Act, Attenpts are made to Ftate the extemt of the

application of o+idence law and its lipibntion.

Chapter Twe daalse with relevenge nnd adnissibility specifically.

in gttenpt is nmnde te discyss what is r-l.vaince and adnissibility,
Then therc ig n brief examinafion ef senc untters declared relevant
wnder the dvidence 4ct. Then some facts relevant in special circunse”

tances sare also exgnined,

Furthernore, ¢videncowef gindlay Tacts is exanined, The
- .
adequacy or obhcrwise of Scction 17 of +he Bvidence Act which

doale with ralowancy &f sinilar facis is critically exaninods.

An sttempt is nnde here Lo exanine tho rolevance ef charactx;r
‘“
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evidence with particular reference t¢ the provisieng of the
Bvidenece act. Then finally in tuis <t .gter, the relevancy of
illegnlly obtained evidence is exomined. The pogition of such
evidence in Coumon law Britain, Jcotland, Nigeria and United

Statos of .anerica is exanined,

Chapbter Three curamines the relevancy f statements made in

special cireumstance:z. Thae examinzaticn is restricted to the
doctrines of res gestpe and dyins 2 . clicgbtion under Secticn 7

and 3%(a) respoctively of the Bvidenc. .ot in particular,

The adequacy or othorwise of the Common law doctrine of
res gostae are egamined., Also the gdegquacy or otherwise of
the provision of Section %3(a) of the Bvidence Act dealing with

dying declaration are examined. Then the similarities between

res gestae and dying declaration urc 130 examined.

Chapter Four discusses the relevance of Admigsions and Confessions

in the Nigerian Courts. The chapter cxamines admissions generally
and then gous on to examine formal and informal admissions., Legal
consequences of admisgions are discusscod.

Efforts arc made to discugss Confission generally. Thereafter,

the discussion progresses to voluntarin.us of s Confession and the

requirements for such g volumtary cenfession. The relevant provision
of the Bvidonco Act are gonerally rofurred to., Particular cxttentioﬁ
is drawn to Jecction 31 of the Bvidence Act which scems to contradict
the law stated on the Voluntariness of a Confession and the provision
of other Statutes relating te inveluntary intoxication. The legal |

Consoguences of fanfessions arc alag exgmined .

The Judgos Bules in Bngland gnd their application in Nigeria

are discussed, Bffgris are made to avamine their relevance to the



ix
Jaw of Confession. Also exaniiel, o2 {iiatomenta to Police
Qfficers) Lulcs, 1960, made for the th.i Northern Region. an
attempt is made to reconcile the Jul; .. ..ules in Bngland applicable
in Nigaeria and the Northern Ruleg. Finooly, the adequacy or other—

wise of thoege rvles ig examincd.

Chaptor Five oxaminea the releovanc. of 7inions of third persons.

Bfforts arc made to oxamine the guneral rule as provided in Section
85 of the Bvidence Acg. The discussion, however, proceeds to state
exception to tho gencral rule, thnt iz when opinion evidence can be

offered. Opinicns of experts are, thercfore, examined under this

excoption, Who is an expert? and the funetior of evidence of an

expert are slso examined., Opiniocns of cxperts on some selectsd

matters are examined., Some circumstances, when non-exﬁerts opinions
are also relevant are examined, Then 2n attempt is made to examine
some miscellangous cases under the lommon law when non-expert opinion -
can be relevant, These miscellancous Cases are not gpecifically |
provided for in the Nigerian Bvidenc:e .ot but Nigerian Courts

largely make usce of them.

Chapter Jix, the cancluding Chapber, is o Summary of the Thoesis

and the Conclusiong drawn therefrom, It also includes the rescarcher's
recommondaticng based on his findings wd observations.

The main purpose of all these is, roapectfully, with a view
to curing some of the Patent defucts Lavoiing in the law and also

filling in gape resygliing frop legisintiv. or judicial Omissions.
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FOOT-NOTES TC ..o

vee Section 134 Bvidence act.

In a variety of Cases discusscd 1.1 vhe Thesis, the Courts in
Nigerian have not courageously co.. cvut to apply the provisions
of the Evildence act or treat the case in accordance with loeal
circumstances. B.g. In Salou ve Che Jtate (gupra) the Nigerian
suprcme Court fell back to #ngliesh Common law precedent in
~dindtbing illegally obbtained Cv. ..cc. The Court d4id not coven
rcfer to Jection 29 of the Svi.cae. .ct by virtuc of which
such covidence can bo almitted.

Jce Saction £5 Thid.
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CHAPTLR ONB

INTRODUCTION

1. OBJECTIVZES

The topic of this thesis is "Relsvancy as a basis for
edmisgibility of Bvidence in the Nirerizn Courts". It is
suggested that those who are most ideally placed to critically
.and congtructively comment on the mechanics or practical implica-
tions of the Wvidence Act and this topic in particular are those
learned individuals and law enforcemant ~fficers who are engaged
in the day te day application of the law. The same people can
be said to be most swited to eritically coxamine and make recommen-
dations en the practical implicationz of the numerous judicial
pronouncements that have been handed down in various provisions
of the Evidence .ct and residual rules of ewidence. The researcher

being neither a stranger nor a novice in this regard, has been

motivated to research into this topiec for many reascns.

This topic is covered extensively by the Nigerian BEvidence
Act and the researcher has specifically chosen it because of the

significance of the topic in the administration of justice. The
researcher has observed that some provisions of the Nigerian
Evidence Act, and many judieial proncuncoments by Nigerian Courts
in consonance with decisions of other jurisdictions, covering this
topic are inappropriate for the propor administration of justice,
Some of these provisions af the act either give too wide discre-
tionary powers to the courf or turn ths balonce too much infagour
wf the accused, to mention just a f:v of the shortcomings. The
researcher therclore jntends to c¢xamine the sdequacy or otherwise
of the relevant provisions of the Evidence Act in respect of thig
topic and the position adopted se far by the Nigerian Courts and

also the views of legal writers. Furthermore, the researcher will

examine the flaws in the application of the test of "Relevancy as
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2 basis for admissibiXify" and make nccocsary recommendat ions
for reforms. This test, is eonsidcred by the rcagarcher gg the
foundatign to justige to parties to a cuit and there is, thercfore
nced to examing the sentrgversy poocd by come provisions of the

Nigerian Evideneg .4et in this regard.

It will be nccessary howgvgr to bricfly mention some of these

relevant areas; "Dying Deelavatior". In dying declaration, it is
said, there ic nced to dg jystice ngt only to the accused but also

to the vietim. But unfortunatcly thc provisions ef the Bvidence
Ac% in respeet of dying declaratic ... .. .t cxtremely difficult,
if not impossible, for such justi¢e to be done te the vietim,
that is the deceased. Bven when a dying dcclaration is relcevant
and admisegible, it is most unlikely that a conviction will bc based
purely on it alone. Invariably, othcr picces of evidence,
including the fact of death, will be wvailable. The dying
declaration therefore, will in most cnsce only form a piecc of
the chain of evidence relevant te the ziven ¢ase. Why should
conditions surrounding its relevancc -nd admissibility be so
stringent as if its rele¢vance and admis,Libility awtomatically
warrant mandatory finding of guilt cithcer of manslaughter or

murder?

There are alse case8 where even though a piece of evidence
m=y be relevant, ngnetheless it m-; not ou admissible for rcasons
of remoteness? or it may be too prejudicial to the party involved,
The yard-stick of such remoteness or othorwise is hardly determined,

The court is usually left with wide discretionary power in this
regard .

Furthermore, econfessional statements even when made in
definite circumstanges must pass the tost of being free and
voluntary, that is, without any inluzcucrt of promise or tthaﬁ?

This, again, is one area that creates h rdship not only to the
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vietim but also to the accused. Also, the provisiog and judiejal
decisions on which 1llegally obbtained evidence, if relevant is
admissible is an area that has to be critically exanmined in this
thesis. It will be necensary hore to examine the view taken by
Courts in the (Mmited 3tutes in contrast to Nigerian Courts and

the Courts in other Cowmmon luw jurisdictions. It is submitted
that, even thouzh o piece of ovidence iz relevent and admissible
in this regard, it is 9 flagrant violation of a personts fundamen=
tal human righits a8 clearly provided in the 1979 Constitutioﬁ?
There is also the controversy, 28 to who is an expert and whether

expert opiuion it binding on the Court.

Finaglly, vhere iz this controversial issue, everything put
together, thet a dicce of evidence may be relevant and admissible
in law but may noet be acted upon by the Court when evaluating the
evidence bafore it. What, then, are the basis of relevance and

admissibilivw?

The examplces reforyed to so far together with others and
relevant docidad cases wiil be critically examinsd to ascertain
the adeguacy or ovthorwise ol the tost of "Relevancy as a basis
for Admissibility" in the proper administrgtion of justice. The
resenrcher hopes that by the end of the regearch work, he must have
made some provoecitive bub constructive suggestions for reforming
the present law on "lelev oy as a basia for idmissibility in the

Nigerian Courts",.

2, RBCOXH O . Ha riidI3

As gt ted ~lroddy at the beginning of this introductory
chapter, the topic of this thosis is covered extensively by the

Nigerian Jvidusrce wete. This thesis is therefore not intonded to
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cover cvery aspect of relevance and admissihjility. For reasons
of both practical convenience and intellectual modesty, this
regsearch will be considerably limited to some selocted arcas.
These scloctxl arens as contnined in the table of contents,
intfer-sli. incluce: Some matters deel:rcd relevant under the
Bvidinee ..o, similex £ .cts cvitunce, Bvidence of character,
dvidence illog-lly obtoined, hes gestac, Dying Dgclaration.
Admis#ions 3 Confussirns and Cpinicre of $Rird persoma, Thiiﬁit
to which coch of these sclected areas will be examined would
depen. on o gap, peharps an unintendced one that exist in the
test of rolovancey and admiseibility in the Nigerian Courts.
Furthermerc, some of the arcas like, scome mattcrs declared
relevant wndcer the Bvidence Act, Scction 33(b)=<(e) of the
Bvidence ict, opinions of laymen, thc Judges' Rules ctces may
just be discussed ordinarily for purposcs of cchercnce of the

thesis.

It is important to note that the limit:tions so far stated
are not conclusive 25 there could bec modifictions, if neced

ariscs during the course of the rescarch works

3. REBILCH _MLTHODOLOGY

The rese reher would qssume and roflect on the topic as much
as posaivle Zrom an acndemice or intellectusl point of vicw,
marryving the same with practical considerat ions where possibles
The resce-rch will centre primarily on the existing litcrature
en tho torvice This includegs judicial pronounccments cf the
Nigerian Courts and othoer jurisdictions. .lso contributions

of acnlcmic writers in Nigeria and othor jurisdictions as welle

The rese-rcher will make maximum usce of the libraries in

the University nd beyond. fith this moic of resc~rch, coupled
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with the rosearcher's rclatively brief cxperience as g legal
rroctitioner, it is hoped, thereforo, that if this thesis
succcuds in this dircetion, it will b some contribution to

the subj.ct, no mtter how modcste

4. SCURCSS ND . PPLIC.TION OF NICGUKI.N L.W OF &VIDui‘CB

(a) 30URCES

It will be unwise and incomplete %9 rescarch into the topic
without st :ting the position of the Law of Gvidence in Nigeria
prier to the first day of October 190, on which date Nigeria
became o Sovercign state under a Constitution which provides for
the cntrenchment of some fundamental human rights. The last leg
of this introductory chapter will thercfore be devoted in exa-
mining the sources and applicition of svidence law in Nigeria.The
rescarcher will however concermn himself with judicial evidence,
Juc¢icinl evidence being evidence pregented in g Court or tribunal

during proceodingse.

fhe primary source of the wigorian Low of gvidoence is the
gviicuce Acte The Bvidence et was origin-lly passed as an
ordin-uice in 1943, But it 2id not become lav wntil 1 June, 1945,
The usvidence (Grdinance by logical doductions was basod on
Stcpheon's Digest of the Law of Jvilonce, 12th cditione Before
1 Junc, 1945, the law applicablce in the Courts estnblished by
the British Celoni~l govurnmont was the Bnglish Common Law of
Bvidcnce, 8 there was no local legislation dealing with that
matter prcvious to th-t ye-r. Indced, the knglish Common Law
of Svidcnce became applicable from the date that Snglish law
generally wns deelared applicable in Nigori: by the British

Coloninl government, Section 10 of the Provincial Courts
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Ordinance of 1914? beyond which w¢ will not go here, had provided
that the Common L~ow of Bngland should be, as far as applicable, in
force in what was then known as thce Colony and Protectorate of
Nigerin. This provision was repenled but wis substantially re-
enacted by Scction 12 of the Protuctorate Courts Ordinance of 1933?
Similar Frovisions wore =lso containcd in Section 14 of the Supreme
Court Ordintnclt mleh replaced the Protccterate Courts Ordinance,
and in Scetion 50 of the liangistrates! Courts urdinanlé, both of
1943,

Before the comiag of the British to Nigeria and the imposition
of Bnglish 1w upun the people of Wiguria, thure were two bodics of
laws namcly = («) The .frican L-w or Custom:ry Law, (b) Islamic Low.
It is therclfove nutc.uaary to note that before the coming of the
British to Nig.ri-~, wec had 2 scund, efficient legal systcem that
scerved the noudes of our Socicty. Uiven today ~fter the imposition
of English 1law =nd Inglish rules of Pr.cticc ~nd Préccdure, Customary
Law md Islamic low arc still retained in our legal system. The
Nigerian legal syston, therefore, it is submitted, is pluralistic
and this has been recogniscd by the 1979 Constitutioé% The Consti-

13
tution: provilas for the vstablishment of sharia Court of appeal,

14
and Customary Court of .ppcnl.
Refcerence to "Wigerian Law of Bvidcence® in this thesis is to
be interprcted to include rugional hvidence Laws, for example
15

Northern Nigcri-™ nl istern Nigurik? » avtiled acruting of the

regional 4vi.cuce .ow8 will reveal that they ave asseatially replicas
of the dvidince .ot of the Feduratien, that is Cape 62, The textual
modifictions vhich they may contain are neither fundamenial nor
subgtantivy cncuw Yo warrant their scparate nd indgpendent treate

ment in a rcsc vei of a geoneral nature like the prescent onc.
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Unier the Constitution of the Federal Republic of Nigeris
Bvidence is included in the Bxeclusive Legislative List set out
in Part I of the Sceond Schedule to the Constitution. Thus enly
the Feleral Loegislaturce may Logisl te on svilence to the exclusion

18
of State Legicl-thares. The Constitution being the Supreme law of

the land, ~ny .o tutory Provisions relating to the law of Evidence
that arc icons’stoot with the Constitutional Frovisions arc null

19
and voild to thoe wrttunt of their inconsistoency. dowever, ocection

1(3) anl suction 4 of the 1979 Constitution of the Felural Republic
of Nigerin so for referrcel to in this thesis are among thosce Scctions
suspcenlel by lecreoe number one of 1984? The suspension mny however
not altcer thoe position of dvilcnee s the cxclusive prescrve of the
Federal Gov.ramont of Nigeria. This researcher has not had the
benefit of laying hands on matters of conflict between the Federal
Governmint anl State Governments in respect of Bvidence. If the
researcher ghoul:dl be wrong in his speecwdation, it is hoped that

tre crror will still be within the realm of Common Scnae and

rational 2o luction.

When it is a=il that tho prim-ry source of the Nigorian Law
of Bvidence is the vionce .act, certain points are realily noted:
(n) Court lccisions bascl on the Bvidence .ct are

incluled in the ..ct,
(b) scction 5(2) proviless
‘Loching in this Orldinencc¢ shall prejulice the

'1;1331b111ty of uny evidence which would npaort sel
{iom the provisions of this Crdin-nce be 1dn1331ble‘

That provi:ion i~y be broadly interpreted to mean evidence mny be
admitted uwndor bhe provisions of other Jtatutes beside the Avidence
act itself.

Secondly, evidence may nlso be admitted under any law that was

enforced before {1 June, 1945 when the Gvidience ..ct came into ope-
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ration. The law .at that tine was the pnglish Comnon Lawe

22
In R, v, JOHN AGAKAG RIG4 ITULS, in considering whether a
Confession which goes in favour of the accused person is admissible
as evidence in favour of the accused, drett Ag., C.J.J. said that:
"the matter is not dealt with expreczly in
sections 27 to 32 of the bviueace Urdinance

and the Ccmmon Law ;u%e therefore a plies by
virtue of JSectien 5(a

i
However, no eviiunce can now be excluded undor the Common law.
This section is not meunt to allow tho cxclusion of evidence
otherwise than under the ict, and the rules of the Cemmon law
governing the exclusion of cvidence are no longer applicable
here, except those which have been incorporataed into the Act.
Nigerian Courts can lcok up to English decisions only as guidcs
to the correct interpretation of the provisions ef the Act where
therc are provisions sigilar to these under the Common law or

23
undoy an wnglish statutc. 4 dlbancfor ¥.J. peinted eut in JIMO

24
AMOO AND OTH ¥ ve R, whure there is a confliet between the

provisions of the Act and g decision of a Court in xngland, the
Courts in this country would be vound to follow the Act. Howcver,
it is submitt.d that Nigcerian Courts should not only refer to
wnglish precodents but alse decisions and precudents of other
countrico .

The 3econd Source of the Nigerian Law of svidonce is what
may ve callced supplementary sources. This comprises other local
SJtatutes like the 1979 Constitution, Penal Code, Criminal Code,
latrimonial Cguses Act, to name just g fcii Jouwc of the provisions
are procecdural in naturc.

It is, therefore, submitted that whoere a particular Statute
enacted after the 3Zvidence ict, Contains specific matter or matters
of evidence, then thce provision of that Statute would be applied

t0 the exclusien of the Zvidoence act. Furthermore, when there is




any inconsisicncy between the provisionas of the gvidence Act

and thc provisions of that other Statute, then the provisions

of that other ot“tugg would pruevaile AudsBD APAlIPA iU LJNOTHER ve.
Yo3UkU aiir U B.uUGUN, the Court was called upon in this case to
examine th. provision of Sectien 219“Pf the dvidence .ct as against
3ection 22 of the 1903 ligoerian Censtitution similar to bcction 33
of the 1979 lliz_rian Constitution, 3Scction 219 of the svidence

Act empowcis Ulae Ministor to withhold cvidcence thut is considered
to be against public intcercst. Iileanwhile the rclevant provisions
of the Con.kituﬁions guarantce fair hvaring to all parties in a
Suit. The Court thcrcfore held in this casc that, a party or a
litigant could not be said to have a fair trial if the Minister

has an absolute discretion to withhold cvildence. The provision

of the Constitution as to the oxtond of the inconsistency prevailed
ever that of the 3Avidence aicte On this prineciple, cven if it was

another Statubte not the Constitution, it would have prevailed over

the Bvidcnce ..cte

The roasoea is that, enc has to presume the intention of the
legisloature Jsccause if it had intended the kvidence et to prevail,
it wouwld nov hove cnacted the Statute. It is further submitted
that a kiowl.odee of the law alrvady in existonce must be presumed,
since it is the same authority that cnacts the lawse The Mgtri-
monial Cauucc Lect now requires JStandard of prove in l.atrimonial

27
Cases to be at thc reoasonable gatisfaction of the Court.

Por purposces of brevity and limiting the secpe of this
introductory Chapter, it is not nccessary to go into somec of
the provisions of some of thesc Statutes that contain matters
cf BEvidcnce.

The thirl principal source of the Law of svidence in Nigeria

is what can bc doscribed as residuary sourcc. That is te say, the
-t
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gource of last resort. It is therefore the Common law. When
the svidence Let or any other Stabtute can not be applied, the
Courts may Lurn to the Common law and admit such cvidence under
Scetion 5(n) of the bvidence .ct. This Suection gives the Nigerian
Courts avthority to apply any Law ef Lividonce that was applicable
before 1 June, 1945 or that would be applicable after 1 June, 1945.
The rel. vt julicial pronouncements on this source of the Nigerian
Law of .wiicace arc usually classificd intg two catugoriese In
the first catcgory are these decisions that were handed down
before {1 Junc 194% -~ i,c. before the Avidence .ct. The second
catcgory of cascs are those that are post § Junc, 1945 when the
Evidence Ordinance (now act) was alrealy cnacted. Today, Nigerian

Courts rcly on beth classes of judiclal deciriqns.

Hewcver, where a Nigerian Cgurt has to turn te the Cemmen
Law to admit an item of evidunce under Scetion 5(a) of the
Bvidence .ct, c%?e must be taken in the following circumstances:
(a) That any oviience that is specifically leclarod as being not
adnissiblc by the Bvilcnece iot, cannet be and should not be
admiticd unlur the rule et Cemmén law. This is the only instant
the prev.o.ions of the wvidence .uct pruvails ever Comnon lawe
(b) lic rulec of Celmon law should be usel to exclude an item of
evidcnee thatv is admisgible under the provisions of thoe lividence

Act or the provisions of othoer 3tatutes.

(b) . P¥IIC.TION OF HVIDSNCS .CT

The Svidonce .ct is limited in its application. Primarily,

the Bvidencc .ct is ilimitcd by the Zvidence .et itself, Section

2
1(4) of the svidence .ct provides as follows?
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Idpis Urdinance shall japply to all julicial
pr?ceudin in ‘r bt rgpn%y Court 1s:mblishud
in {hc Federation of Nigoria but it shall not
applyi-

{a) to proceciings buf‘re an arbitrator; or
(b) to a field gencral Court [artinl; or
{c) to julicial proccodings in or buforc a

Native Court unless the Gevernor in Council
shall by ordur confuer upon any or all Native
Courts in the Rogion jurisdiction to cnforce

any or 111 of the provisions qf this Ordiinance”.

(n]

Under the interprotation Suctiqn of the Bvidence aect, "Courtl ©
incluies all Judges and Magis{ratcs and exeept .rbitrators, all

persons legally autherised to take evidenge.

It is submittced that by the provisien ef Seetiqn 1(4) ef the
dvidence .eb, the Bvidence .ct is applicable 'in toty' to Magis-
trate Qpourts and all Qourts of Supcrier rcegrds in the Federal
Republiq a&f Nigcria. These Supcerior Cowrts inglude: the States
and Federal High Ceurts, Cowrt ef .ppeal and the Supreme Gourt.
Howover, the .rca and gustomary Uourﬁ;ﬂam-to be guided by the
gvidence ..et, where an .xrca er Customary Cours fzuils to apply
those scctions of the dvidince act th;t these Courts are supposed
to apply, that foilure would not neccssarily offcet the ruling of
the Court, unless it is buing established that there is a mis-
carriagcd of justice, The reason for such roestriction of the
avilence ict coull pc beotter understood in the that, ecven after
the cstablishment of the British System of Courts in Nigeria,
there were still three systems of courts namelyd
(a) The cstablished British System of Courts.

(b) Cestomary Courts.
(e¢) Islamic Courts.
It was thercfore only mtional that the ..ct would or should not

be applicd in totoc in the last tw# groups of Courts. It is
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submitted that the fact that o Customary Court or Sharias Court
applies a 3Jcctien of the dvilence decs not altor the pdsition
of that Court a% ell. Furthormore, the pesition is not altered
by lawyers appearing in such Ceurts.
Iﬁ CHIEF s Il J GUNJE N B ORS We 3030 OSHO OF YIRU

_ -l
VILL.GES LND 13 Ok, 1t was hold that as with Nabive Courts, the

Cugtomonry Couits arv not expected to npply the Cemmon low of
nglond, nor luo the rulcs ef pleadings and praciice which are
obtained in the digh Zcurts apprly in these Courts. It was further
hell that o Customary Court dees not lose its character bocause |
it is presided over by a member of tho lugal proefession or membors
of such a lugxl professien appearing before 1T,

The Svidence let is furthoer restricbed or 1imited by the
provisimng of the Gonstitutigé. The Constitution being rogarded
as the Supreme Lav of the land, any othor l-w inconsistont with
the provisions of the Congtitution, the provisions of the Constiw
tution shAll provaill, and that other law shall toe the cxtent of
the inconsistency be voirlb:2 S;me of thuse fCenstitutlonasl provisions
have becen suspended as earlicr ebsorved in this chapter by Jecree
Bumber One of 1983? It is Therefere submitted that any conflict
between the provisicons of the wvidence .eb and Constitutiondl
provision that conc within the suspenicd and mouificd Jccetion of
the Constitution, may net have to be resolved from o Constitutional
view point. However, oeachk sibtultion «ill depend on the nature of
the Conflict, |

wnethor Limitotion on tho Bviluence .ot is the other 3tatutces.
e have clrenly liscussod In this chapt.r th-t other 3tsotutes
Comstitute what may bo rogardes a8 a Supglenont-ry source of

Nigerian law of lvilunce. 3uch St tutos as alrecdy discusced will
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prevail aver the Bvidcnce et in case of conflict hence they

constitutc a scrious limitation to the Evilcance acte

The Ivi lence .ct is further limited by the rules of inter-
pretation of .i~tutes. “hencver therc is an ambiguity with
regard te the ~pplic tion of a particular ccetion of the IZvidence
aet, that o :cvion must bu subject to julicial inturpretation.
Therefore, o.c us. of cgur system ef <julicinl precedent, such an
inteorpretoiion bucomes binding en othur lower Courts and if by
the Buproni. Coot, binds all Courts from the Court of .ppoal to

the lewest in .ac hicrarchye.

In this chapter we have boen trying to ipbroduce the topie
of the v =ic oy stating its objectives, scdpc, rescarch methodo-
logy anl ~lsc bricfly coxamining sources and application of Nigerian

Law of uavi cncee.

In the ncxt chopter, we shall focus attention on the concept
of “re¢lovanece md admissibility", seme matters declared relevant
under the Avilancee aet, faets relevant in special circumstances,
8imilar fucts vilconce, chiureter evilence and covidence illegally

obtz2incl, 211 unlier the big healing "rdlevance ind admissibility".
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33, Con.titution (Buspension and nolification) Docerec 1984,N0111



CHAPTER TWO

RELEVANCS AND ADMISSIBILITY

1. RELEVANCY

i e

The enlire luw of svidence is dependent, in the main, on
the rules governing admissibilifty and inadmissihility of evidence;
and whethery the fact to be estadlished by bhe evidence is relevant
to the facts in issug. "Relevent facts™ and “Iucts in issue" are
defined by sections 3 and 2{1) of the Jigerian wvidence Act respec-
tively% It can therefore be sald thet relevance implies a relation-
ship; and it may be that relaotiousihily which ecxists between two
facts which gives rise 1é an inference of one Tuct from the other

fact »

The legal admissibility of facts is for the moat part
determined by their logical relevency tc the issue; or that
connection between the two, which, in the ordinary course of
events, renders the labtter probable from the existence of the
former, However, relevsncy being founded on logic and human
expericnce, and admisaiblility on law, which may change in different
Jurisdiciions and periods, the two concepts do not wholly coincidg. ‘
Therefore, many facts whish in ordinary life are ralied on as
rendering other facts probable are rujectazd by the law on grounds
- of pelicy or precodent, for examvle a8 heing remotely connected,
or too slight in probative value to form the basie of judicial

decisiongs: or as tendering Tto confuse thejury and juwige by a

multiplicity of issuves; or as ¢realting wlair surprise and
prejudice to the partiesg; or as infringing some safeguards of |
public policy or perscnal privileges Such facts include; inter=
alia, hear-say evidence, opinion evidence, evidence of bad
character etc, This sxclusion of natter cothorwise relevant, it

is submitted,is one of the distinguishing features of the Nigerian
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Law of Bvidence.

On the other h-:d, numerous facts are lezally admissible,
although they may h-.ve no logical Dearing on the issue, g8
the fact th:t witnens 123 or has not beer sworn in a particular

manner, or that a he-~rsay declarant is deceased at the date of

8y

trial, or that proper scarch has or has not been made for a lost
document, which are conditions reguired, not by logic, but by
juridical policy thut may change from time to timg. The result,
therefore, is that relevant facts are often rejected and irrelevant
facts often rececivede It is submitted, therefore, that evidence

is not a matter of more logic but a convenient, practical way of
ascertaining the facte that are in dispute. BSuch an inquiry

7
must be rensonable, »nraciical and faire. There are fact which,

though logically relouvant, wsouvld consume an undue period of time
or would raise issues of equal or greater difficulty than those
actually in dispute or would even incroase the risk of mistake

or fraud. Expericnce also has showm that in certain cases "short
cuts" may be token wh e the inference is logically not the only,
or necessarily the rigat onc. There may be mabtters which are
such that their projulicial effect outweighs their probative
value so much that their adwiseion maoy tend to Terder the $ripl
mnfalr and in cases where there is a rule laid down by Statute,
it can not be affected b, considerations either of legic or

relevancy.
What then is the test and scope of relevancy? In the case

a8
of e Ve KILBOURNE, Lord Simon gave whal is regarded as a modern

definition %o relevancy. ilis Lordship stated that "evidence is
relevant if it is logically probative or disprobative of some

matter which recues proof', Heanwhile Stephen's Digest in its
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da¥er editions gives the mcaning of the word "relevant" as
Yany two facts to which it is appliced are 80 related to each
other that, according to the common covrse of evonts, one, either
taken by itself or in coniunction with other facts, proves or
renders proboblo ﬁhe past, present, or fubture existence, or non=-
existence of vhe obher". In article 2 it is stated that 'Bvidence
may be givon in any proceeding of sny fact relevant to ony fact
in issue, wiless it i3 hereinafter declared %o be deomed to be
irrelevant, and of any fact hereinafter declared to be relevant
to the issue, whother it is, or is not, relevunt therebto, provided
that the Jud;o nay exclude evidence of facts which, though
relevant or dcemed to be relevant o the issue, gppear to him
too remote to be matorial under all the circumstances of the
case's A8 earlier noted, Scection 6(m) of t he Nigerian Bvidence

Aet provides for a similar situatien. It is submitted that the

test herc is not that of rolevancy but remotencss. If relevant
but toc remote bo be material to all circumstances of the case,
will not bhe admissible. And if relevant hut not too roemote to

be maturial to all circunstances of the case, will be admisgible.

A5 quoted above, the phrascs "deemod to be relevant" and
"deoemed to be irrelevant" are, however, apt to mislead, since
they appear to iaply that legal logic is something different
from the Loy mzntles logic, and that the court may regord fucts
g8 logicoily rclavant or irrelevant when they arce not really SOe
It is suvbuittoed, therefore, that the whole purpose of this is
that, in cartelin cases courts admit or rcjoct facts irrespective
of their logical relevancye Therefore, in practice, it is
preferable to use the termé "relevant” and "admissible" simply

meening by the former that which is logiecally probative, and by
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the later that which is logally roceivable, wvhether logically

10
probative or not.

Houaver, in the absence of Jtatutory Provisions, nothing
that iz not logieanlly relevant is admissible, but that many facts
that arc logicully relevont may be excluded for various recasons
baged on nractical considcrations to reasonablences and fairmess
in adoiniotoring juntice; and these reasons souetines lead the

court beirg

contented with cvidence wnich, though logically
relcvani, is not logically conclusivee It could, therefore,
be conclulcd that, it has gencrally been accepted in logal

princijples that "Relevancy” is determined by human knowledge

11
and "Admiooibility" by rule of law. In the case of Re v. BOND,

it was stated that "our law undoubtedly cxcludes evidence of
many mattors which any onc in his own daily affair of moments

will regard a8 appropriate in coming to a decision".

It wvill however be neceasary at this point, to distinguish
between "rclevant® and "material® because the term "material®
is often used as a synonym for "relevant". It is however,
sometince confined to facts which are in issuc, or pleadables
The torm "w burial® iz sometines ectonded to 2s in perjury cases,
to all aduniisiocle facts, wncther in issue, relevant to the issue

i2 3
or relevant mercly to eredit, or punisumen%, and soncbines used

to indicatc ucrely the weight or importance of the evidencé?
The rcizcvwcey of a fact may not appear at the time it is proved
but moy at o lattor stugee Whore in 2 jury systicm, irrelevant
evidence h-s in fact been left to the jury, the party affccted
will not be allowed to rebut i%?

Yhere evidence is admissible for some purposes but not for

others, in civil cases facts in aggravation or mitigation of



Lo 20 =
damagés arc relevant on the question of gmount bubt not on
the quoestion of liap@li%? and the ruls operates in cininal
proceutiings as wells Thus o confession, though mnay implicate
fellow »yrigoncrs, is generally only evidence against the makers
dhere vhue Judge foils to eaution the jury as to 1the limits of
evidence ~nd substantial niscarriage of justice occurs, a

conviction on guch ovidenee ruy boe quashed.

Jinplly, it is ncceangry to note tﬁat facts can be rclevany
and admicsible for more than one purpesos. The rule governing
multiple relevance and adnissibility is that, if evidence is
relevant and gdmisgible for one purpeosc, thon it can not be
rejected on the grounds thot it cannot be admissible for other

17
purposaes. Thus in the case of WILLS ve BURNARD, Lord Justice

Tindall, wns of the cpinion that; nothing reuilers the adminisw-
tration of justice more difficult than where evidence which is
offered for one purpose or persons wmny accidentally apply to
anotheire Tht this type of covidence counstitute a base upon
which 111 ovidence is subjected and exclugion on such grounds
would clorriy cceasion greatuer mischief then the roception of

the ovivcacts

After oxamining "wolevancy" and "admissibility" which
constitutn the foundation-stone of this thesis, we shall
procaed to oxamine other areas that come within this armbit
of tho thesis. It must be emphasised that, considering the
wide scope of this topic, only o few sclected areas will be

treated.

2. 30ME MATTERE DuCRARID RILAVIWNT UNDED THE SVIDENCE ACT

As already stated cerlier on this chapter, facts in issue

and relevant facts are defined by Sections 2{(1) and 3 of the
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Bvidence .icte Every foct in issue is a relovant faet and
such has to bc proved by =means of adducing evidincee The
mode of adducing evidence, of course iz governcd by the
subutantive and the procedural laws of wi:ich the law of
evidonce is an intogral »arSe. Thure are 2580 in addition

various rulcs of practice that govemm the courts in their

administration of justice.

It is subuitted, tacrefore, vhat what facts may be in

issue depend on the nature of each cosce and are also determined
largely by the nature of the procedurc before the court that is
charged with the largest responsibility in making the final
decision which cculd be in a c¢ivil or criminal caSe. Experience
has shown that facts, no matter how small, their appearance do
nomally occur on the fncta in issues It will, therefore, be -
neceasary as stoted in the introductory chapter of this theois,
to examine some mattors declared relevant by sdvidence act in

order to nmake the thesis coherent,

dections 7 to 18 of the Zvidence ..ct provide for a wide
voariaty of notters that arc said to be relersent uwnder the Acte.
It is, however, iuportant to note that, therc are certain matters
that may bucowe relevant at a subsequent stnage of the proceceding
and such facts should also be considered relevant. This will be

examined in detail herein.

Section 7 dealing with Relevancy of fucts forming part of
sane transaction makes relevant facts forming part of the same
transaction even though such facts arc not in issue but arc

connected to the facts in issuce

A learncd author on Nigerian Law of Zvidence, Dr., Aguda
subnits that in determining whothor a particular set of facts
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is so conncected with a fact in issue as to form nart of the

game transiction, resort must be had to the normal reasoning
process of the tribunszl. He outlines two types cof facts that
will 2o under this heading: (a) facts which cecurred at the
gane Line and plece with the focts in issue, :nd (b) fucts which
occurrcd -t a dailfcrent tive or »lucoe froi: tlie fact in issuas

In »oth enzze, hovevter, the facts nust be so comazcted with

19

tie foets in iscgue a8 to form part ol the saae transaction,

Undeor (b) above, it ray be difficult to determine whether a

fact uhich occurred ot a diffcront time anc place from the

fact in isrpuce is noevertheleoss so connected with it as to form
part of it, .& 20 hord and fast rules can be laid down, in
deciding thic issue, it is submitted that the court must make

use of logical rcasoninge This section however will be ceritically
exanined in Chapter Three in relation to the deetrine of res

gestace

Section 8 nakes facts vhich %o thie oceasion, couse or
effcet of fnets in issue rceleovonte IV is subniitted that, this
scction cucaot be rolied upon to ad.sit what, under the BEnglish

”~

: ; ; 1
Common L:ow, is torued hearsay ovidercos

Deceoion 9 mukes velgvant {ucte which shiow or constitute
notive or praparstion Tor any fuct in issuve or relevant fact

. ! . . 22
or cven subsequent cordust of ome of the pariies in a proccedings

Totive" s used in the usection can be cquatcd with the
regson for an act, that is, what impels one to act. It is,
thereforc, subnitted that any fact whowing the existence of
notive is aq:;clevm‘b Tact as tondering sthéfwa person did the
act allegud. However, where the Commisazion of on offence is

sufficiently proved >y the evidence 28 a wvhele, it is no answer
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24
to say that no notive has been showne. Furthernore, in ordinary

cases, f-cts showing notive are not intended to be anong other

facts in isiuwe bLut may be included among other facts declared
25

t0 be relovoiite

Adsc whon tho credivility of - witness is in gquestion,
motive is relevant in deciding it. Under sectien 9(iv), where
a defence of an 2libdbi is raised by an accused person, a declaration
by the complrinant that it was the accuscd who assaulted him is

26
relevant.

Seciion 10 makes rclevant: facts necessary to explain or
to
introduce relevont facta, This section is idcnticalfsoction 7

) ) 28
of the Incimn Bvidonce :cte

There arc nuo:erous circunstances when facts are relevant
under This soction and by the general rule of admissibility, such
relevint T-cts will be adiissible in evidence. However, care
must be t-lten when such fnacts are statenents nrde to third
parties in rclation teo facts in issue, that the cvidence of the
statcnents is adnissible only to establish that the statenents

were nade ot that their contents are true.

Jection 11 = dres releovant things said or done by conspirator

o . 29
in reference to corion intention,

Hovever, where statenients made by individual conspirators
a8 to nmeasurcs tanken in the execution or Turtherance of any such
comumon intention will not be relevant against such conspirators
except thosec by whom or in whose presence such statcments are
made, a8 it i3 the ease with a confession under secction 27(2)
of the i crian Bvidence act which is relevant as against the
maker only. CZonfession will be critically examined in chapter

four of tnic thesis.
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In JWILQUNvV, POLICE, 4, B, nand C were chormed with

conspiracy %o stenl sone bags of Cenent and stealing the sames

<hey were convicted of the offunces, and & appe:lede B and C
hod nnce st-tements to the Police in the absence of .., which
gtzSe.mis incrininnted him., Thoere was, however, soue olher
evidencs which tenied o show thit .. was party to the conspiracy.
The court held thot althougzh the stitement could not be used
against .. in proof of thc conspiracy, other acts of B and C done

in execution or further:nce of the conspiracy could be usede.
It is subnmitted that, evidence given which relates to things

said or done by one conspirator or the other in the execution or

furtherance of the coruion i:;tﬁntion or all the conspirators is
adniscible against a1l of theme Furtherunore,evidence nay be

given that st-~tenents setting up the same 2libi werc uade to the
police by each of two accuscd persons in the zbsence of the other,

not n8 proof of the facts stated but as showirz that they were

acting in concert wnd #s indicating a commor guilt .32

Hoover, facts which are made relevant wmdor this section
in
cannot be nate use of / yroving the conspirncy itself« That

nust be shown to exist by proving somne other facts., s the

o 3
Suprene Court held in _THONY TN _JIORC v 3; if in the course

-

of a triasl, the case Zor the »wosecution suggests that o
conspiracy cxistoed between the accused and the other persons,
and therc is cvidence which the court accepts as prima facie
ground for believing in thc¢ existence of such conspiracy, it

i® then th~t the provisions of the section would apply.

Under Scetion 12 facts not otherwise relevont nay becone
relevent, under certain circunstances. Such circumetances

include:
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(r) inconsistency with any fact in issuc or rclevant
f..ct;
(b) ii Factes either by themselves or inconnection with
oeher frobs ymder the existonce or non-existence
of facts in iscue or relevant facts probable or

inprobablos

35 :
In QLOYSD] e 2 08 ve CIBYLED SGLELOBLG, the plaintiff sued

defendant for » declavation of title to a piece ¢of land which

wad a plot of 1ond oub of nmmny ofher plots on a layout. In order
to establish the identity of the land indispute, the plaintiff
tendored deede of convermnco with plans atinched in respect of
other plovs of ‘:nd on the same layoub which were executed in
favour of ctasr purchasers by the same person who seld the land
to the pledintiff, The trial Judge rejocted these conveyances as
being irrelev-nbt. 0Un appeal, however, the Suprene Court held

these conveyvioad wore rolevant wnder the provision of Section 12

36
Section 13 ~nd 19, in line with Jection 12 discussed above,

also atate she circunsiances under which {.cts which are not
otherwise relovant noy becone relevant. These sectilons are also

in line with section 148 which deals with presumptions.

Section 14 states circunmsiances when custong can be relevant
=
and admissiblé? The Section Turther states circumstances when a
custom ean bhg judicially noticed by the court and circuustnnces

when if not judicially ncoticed, are required to nnke it relevant.

The necessity for considering the evidence of Customs ocecur(s)

8
nore frequentiy in edvil than in criminal cmseg. It is submitted
that even though the section has not adecuately made it casier
(because there is still the requirement of proof of our Customs

to be regarded rolevint and adumissible in edidence), it is a great
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improvement upon the earlier position of the law before the

Evidence ..ct was %%ncted. In Fa3UNNI BULE FARINDD v, SRLLMI
AJIKO ND ANOTH.LR, the plaintiff relied on nn alleged Custom in

order to estr-blish his case, In orisr teo do so, he relied only
on the decision of o court given in 1892. It was held that this
wag not safxicient and that what was required was frequent proof

of the Custor. in the Courta.

In goue of the casdes however, it wng held that it is
mnecesgery vo bring evidence to prove particwlar Custowns which
have cone g¢ Jrequently before the couxrts te be well estnblished

L

r

and netorious. It is subnitted further that; if section 14 is
given grestuer atiention by our Judges, evidence cf our Custons
can eazily we nale relevant, avoiding such requirenents as ..

41
expressed by Taylor Fl.de. in LILDT GIW. ve BISIRIYU BRINMILOKUN,

Hig Lordohip stated that Custonmary Law could be judiecially noticed
only "if it is of such notoriety and has been sc freguently

followed by the Courte .

It will apoear in this case that the learned Justice did
not in any way advert his rind $o the provisions of the .et.
However, a debailed study of evidence of Custoue is not within
the scope of this thesis. The effort hore is sinmply to high
light sorie circuszstances when evidence of Custons is declared

relovont.

Jection 16 raskes relevant fucts showileg existence of state

of nind or of vedy or bdodily feelingg

, 4
In 3. ve G110 ;GWUNQ? where accused was charged of uttering

seditions words at o public meeting on Nevember 7, 1948, in the

course of which the accused re-affirmed a lecture he had given on

Qetober 7, of the sane yeur, ovidence of the lecture wag hold
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adnissible to prove the intent with which the woris were spoken

on lloveriber 7. 3iuilar dseision vere also nheld in SSkVICB PiBSS

LIMITED ve LTICLUIV-CGuN .. L D D.P.P. v, CHIKS GBIiM Furthermore
45 -
in Re ve JCL50H, on o trinl for _urder by poisoning, statements

made by uYne lcecosod in o conversation shortly before the tine
at wiiich 5-¢ poison w28 ~duinistered werc held alnissible to
prove tihc LUn%e of nealth of the Cece~sed at the tie. However,
such LU vy %8 will anot be nduissible if node as to the fact
that She ceowsed g ve the leceased the poison and these were

46

nade ir hie prusence of the accused.

Scevion 18 nagkes relevant the existence of any course of
business, uccoraing to which it naturally would have been done
if, there is o question whether a particular act was dong'z This
principle is the same as under the common lawe If it is necessary
to prove that o particular let.er was posted, evidence that it
was deliv.red to a lessengcer who was in the habit of Yaking
letters to the poet office for posting even though he cannot

remenber the particular letter is relevant.

Finnlly on this heading, facts declared relevant by the
Bvidence ..ct con not all be +treated in this thesis and, therefore,
the scope s been lirited to the ones Lentiocned,

Furtheriore as we have scen and will see as the discussion
progresscs, rolevancy per se, does not constitubte adnissibility
in ewvidoncge .von Shough g fact ay be rolevent, it nay not be
adnissible if it dees not ncet other requirernenise The test is

usually a very stringent onee.

Be FaCP3 I ZLsV NT IN SP3CI.L CIRCUMST NCES

While sone facts have been dceclared relevant by the Evidence

act as we have just discussed, there arc certain facts in normal
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circunstancces arce consilercd irrelevant and, therefore, not
adnissiblc as cvidonces

) und er
However, there are cases that specinl eircuwistances,
guch Tacts could Leecnie relevant and adnissibloc. The 1list of
such facts conll be lengthy, and indecd, in-cex-haustible. 3o
it is interlcd vic to consider briefly some of these special
eircunstances oo nrovitced in 3Scctions 44, 45 and 46 of the

Bvidence .uct.
(a) Scetiorn 14 of the Bvidonce ..ct provides:

"ihere the titles to or intercst in fanily or
o sl Toand is in isgue, oral evidence of
faiily or cormnnral tradition eonce :ming such
title 2r i-;__uat ig relevant” .

Accoriing 0 DT “gudg? this rule which has no foumdation
in Englich Jo:vwn Low, is clearly & sonvenient and connensense
rule mder the proevailing circunstances of this country, which
developed, uc¢ 2oubt, 28 a result of the rr.ctice of the courts
in admitting sk ovidence, If that be the position, it neans
notwithstndin: ¢ provision in the Land Use .ct, evidence with
regnxyds to Custons is aliowed. This will, however, hgs;opass the

stringent test ‘n Section 1 of the ‘ot of proving such a custonm

a8 a fact unless where courts have taken judicial nctice of ite
50
In COMMISSION k. OF L.ND v, E.DIRI “D.GUN, the West African Court

of ippeal stated -3 follows:

"It is the undoubted practice in this country

%o 1i§nnt a3 adnissible in cases as to title tg
Al owmexro ﬂl urac ) ¢! S (=1¥] Q.

this comtry does no% go bgc veg ?. p 3&3

cral tradition is gencerally the onlJ evzdcnce
aveil-ble as to ownership of land carlier than

the ne.ory of living witnesses. The weight to

be iven te traditional evidence is, of course,

ane ther uatter, depending on how far it is au@ported
by cuner evidence of living pecple of facts within
Ticly ovm knowledge" .

It is supnicted that even though traditicnal evidence may be

distorted, it could constitute the best evidonce te establish
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circunstances under section 4, if such evidence is well taken.,

dlso that cach case should be trected on its own nerits and
thore should be sone rel xation to the requirer ents of Section 14
of the Lviliace ..ct which deuls with prove and relevincy of
Custorary I wy buczuse that scetion has wirect effeet on the

snooth opplication of vection 44 of the ..che

Cur legal systen should, therefore, be naie to give greater

effcet to our Custors.

(b) JSection 45 deals with the Second Cotegory of Speelal
51
Circuastnces when irrelevant facts could be nade rQIQVanfc The

Section provides:

W .cts of possession and enjoynent of land nay be
evidence of ocwnership or of a risht of occupanqy
not only of the particular piece or itg
land with *L_gronce to whi s3uch ac%s arc done
but also of other lands so aituntel or connectcé

ti;orewit by 1ocali1:y gr 8 il ;r:. t: tl“h{t %s
3 & cn lt 3
ric of tae oghert‘p ac6 of 1:\.:1'3“L oR o B8

This Sectin, it is suonitted, is well known and aade use of
80 frequently tThet there is now hordly any dispute as to its
exact nuaning and sccua.

: - . 5
Hence cported cosce on itg provision =are quite commons

In K .CUKLU Ve OKJFOE? the Fuloral Juprene Court held that by

virtue of secticn 45, judg @t be given in faveur of the plaintiffs
because the plaintiifs' act of pocsession and enjoyaent of the
lands ~Z£joining the dispubted lunds claimed and possessed under

the goiie orant as that wnd or which the plaintifds cloined the

land in dispute, tcgethoer with the crection by the of boundary
pillars, constituted sufficient cvidence to suppert the plaintiffs!?
elain of title tc the lisputed vacant and wnenclosed lands under
the grant.

However, cvicence relevand ond adnissible mnder this Section
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only raises a probability not a presunption of ownership of
54 .
the land. The Section will, however, nct apply if there is

no proof or aduission by the other party that the land in
55
dispute is surrcwided by vihur lands belonging to the plaintiff,

(e} Beciica 46 3¢.18 with the Third Cabtegory wnder this
heading. he Jecbion deale with evidence of Scientep upon
charge of rocciving si:lul properbty. The provisions of this _
Section arc identical vwith thoso of Juction 43(1) of the English
Larceny Act new ropeald, Evidonco admitted undor this Section
is metcerial cnly for purvoscs of proving zullty knowledge, and
“the fact ¢f receoiving goods to which the charge relatces must
be proved aliundg§

Furthermere, it is submitted thab, when these types of
relevant facts are to be brought up against the accusced, the
kroscceution tust boe sure that the charpges which such facts are

being adduced to suppcrt, fall within the 1iunit ¥ the offencae

59
a8 stated in the act. In ODUTIADE v. MOLICE, the appellant was

charged with boing a rogue and vagabond. Hvidence of convietions
over 10 yoears old wag givene He wod acquitted on the vagabond
charged but convicited o pocuiving. It was urgued on appeal that

the previcug convicticins wore inadnissible a8 ovidence of guilty
knowledge under Joction 46(b). For the rolico it was argued that the
convictions were put in for the vagrancy charge and that it was

only on that chargs th-t the Magigtrate mentioned thom. It was

held that Scetien 46(b) was inapplicable and thnt the appellant

60
did not have o fair trini.
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That sinzle act of introducing appellant's previous

convictions, it is subnitted, offended onv of the cardinal
princivles of law, that cne's previcus convictions iust not
bo disclozel execept in Special Circunstances ~»nd this was not

one of such Jdpocinl Circwistarices.

Howevzr, » Julge has & discretion tec exelude the evidence

made sdnisszivle wder this section if its prejudicial effect

61
greatly cuiiei s its provutive value. This, again is one of
those circuisconces that deternine the application of this test
fox
of relevanc, -3 the basis f ndriissibility in Nigerian Courts

being the nerc purvose of this thesise. We sh2ll continue to see
the deter ining Tactors of this test as we progress in the
discussicne. The next heading te be exazined is sinilar facts

evidence whicn relevant anl adniesible in evidence.

4o SIMIL . T..CTS EVIDENCE

One nay begin this topic by stating in the words of Professor
Nokes, that "the phrase 'sinilar facts'! is obviously o contradice
tion, for the adjective dpplies o comparison, The use of the
phrase in the law of e¢vidence is nainly confined to a ccnparison
of other facts witi: the fagts in issue in particular litigation,

Hence, a sinila foct 1ia-dbuually a'f';.ct which is cinilar tc g fact
in issuc',

Phipson o the other nand states that:

' chct to two em‘Ep‘hionB 'Jii;tautbolﬁw, evidence
d--’_ r ons ions B X C
iléh; 8¢ c%lL irec * in 3 issue is 53.12 igiﬂbgftit
logi 7 ba‘bwe at is if ogic
relc V. %"}nl"l eraining t ug no ter whlég %sﬁ’%n"llzae,
an¢ iz not oth e i],se excluded, ©«Ze Dy T
as2inat hears
The views of the two learned authers stated above can be
summarisel to the effect that evidence of sinilar facts nmust be
confined to the faets in issue and logically relevant to determine
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the matter in issue. ivch similar facts evidence will be
excluded oihorwise by the rule againat hearsay and ovher rules
of excliwion. Iv is further subnitted that each mabtter whers
8inilar T..c%0 ¢vidence has to be applied st be treated on its

Wil LOYivd e

- G e s ) <} L .
Jecedon 17 oi the Nvidance xc% rokaes provision for admisgi-

bility of ainilar fucts evidence. The section atates ag follows:
o '
Dea . Mion vhere is a question vhether an act was
' ?001dantal or 1nte%tlona% ov a%ne with a particular
miovlzdge or intention, he fact that such an act
forned part of o deries of similar occurrences, in
each of” which the vawson doing the act was concerneds
is relovant'.

t is submitted by Dr. Aguda that, this Section stntes, in
a Statutory form, the English Coumoen Law Tule a8 to the admissi-
bility of similar facts evidence, that is the "evidence of

improper conduct of the pavities" on other occasiong?

The phrase "evidence of improper conduct of the parties”,

{(underlining - nmine) a8 used above, with the greatest respect,

will apnrecar not very apprepriate in thet eonteont.

First of 11 'sinilar facts' evidence of the acts of porties
In oivil cases wey not be evidence of "improper conduct",

Sacondly, feinilar fucts' covers a wider field than 'similar
acts' of o party or indeed of one who is not a party. 4 is
charged with living an a particular day upon the esranings of Bls
prestivution. Svidence of aimilar acts on days prior and subw-
sequent to the alleged date was held sdnlssible as sxdlsining
their relationship on thal datg.

The Court of &ppeal.ig_MOOD MUSIC PUBLISHING COMPANY
¥
LINITED v. DE WOLYS LIMITED, followed carlier nuthorities in

regarding the "sinilar facts™ rule az the gome in ¢ivil and
Crimingl Cuses. I iz subnitted, therefore, that where in a

Crimingl CUage "dirdilar f.cta” avidence doss indicate improper
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conduct on the pzrt of the defendant, the court has to consider
whethoer to rejrel it in the exercise of its general discretion
or to reject cvidence whose prejudicial effect outweights its
prejudicial valie. The rule o such, however has nothing to
do with “dnproner conductW®

Bvideuze wuigr Scetion {17 is often confused with evidence

o
of character, wi:ich will be deaglt with in the next heading.

T

Therefore, oo L the sgppileation of the mection, evidence of

bad character i Thie nccused 1is let in and this offenda one of the
most fundaiontal princivles of the law. The common law rule on
this matbter is s lald down by Lord Herschell L.C. in HAKIN va

, - _ L
ATTQINEY ~GEN MiAL 10, NEW SOUTH JALESS

"It ig wndoubledly not competent for the PrOSecution

t0 adduce ovidence tending to show that the accused

has beon guilty of erininal acts othor than Those
coverad by the indietient, for the purpose of lpading

to the conclugsion that the aceused i a person like
from his criminal conduct or character to have cormitted
the offence for which he is being tried. On the other
hand the mere Tact that the evidence addueed tends to
show the couriszicon of other crines dovg not render it
ingdinissible if it is relevant to an isswe before the
jury: and it nny be so relevant if it bears upon the
question whrthey the atts anlleged to constitute the crime
chorged in the indictnent were desighed or accidental,
or %5 rebub q??efence wirich could othorwise be open to
tho accused ! :

It is therceiore aubnivted that, as stated by the Liord Chancellor
in the sbove enyces, wvidence of gimilar facte ig gencrally inadmis-

agibla, iIf 5y 48 to shww propemsity, though excepbions to the

rule do oxint.

The wogision of the law ao otated in Makin'g case has been
approved by bthe Toune of Lords in many cases?zand remained
wichallenged for £ifty years. However, in {846 a judgment of

the court of Criminal Apponl in the case of k. v, SIMS, contained

dicta which in cffect reverted to the clder law, reversing the
gettled wpproach to this subject, by laying down that evidence of

ginilor facts was releveant snd adnissible wnleds there was Some
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ground for exclusione A8 per Lord Godderd C.J.:

"If one starts with the assunption that 11
svidence tenling to show a disposition towards
nmilcglﬁrhcrﬁtn% ruq'btbe exglmed unlnjl?s

y Y videng
%,1 10- 3 on o iu%k %10’1 %01( ug g e

-'ii ig 1 11;.1: o reb ucnce
o rvise onen c on start
it ”i'}.ﬂih, g mmsl% ~on i 5 ?dence .
is lbglcd :; plO H.ul e .LS AdL1ss ¢_unless excl
thon evilonce of tus kind does ~m hore to se

,%313'{-.1_":10 oion but admissible irres h_ctlve o% ﬁe
nes 1'”'&,& by ‘bhc defence, ~nd we think is the
correet view".

This vicw of Uliec Lord Justice was criticised by the Judieial

Committec of the Frivy Council in the case of NQOOit MOHAIIZD v st

In that case the lewer court had, at the trial of the appellant
for marae:ing ais lidstress by poiscn, adunitted svidence that

about itwo reors before the alleged nurder, the appellant's wife
had died ¢f sidilar poisone The ndnission of thut evideice was

held ©o be wrong andl consequently the conviction was guashedes
In 1252, this guestion came directly before the ‘ouse of

76
Lords in .i.Jdd ve DINGCT(i OF PUBLIC E.02 JCUTION. In this case

Harris, ulc ab 211 natarial tincs wes - Folice Constable on duty
in a marik:t wien mast of the gates were closced, had been indicted
on cight comis vach of which allo - ed a scparate breaking into
the some offices in the narket and stenling therefrom betveen
May =and July. 411 the counts were tricd together, so that the
jury heard evidence rclating %o all the eight offences. The
evidence showaed that on cuchh occasion. the bthief had entered the
building by the sare ncthod snd had stolen part only of the money
which could have been t.ktcn. Thore was no evidence to connect
the accusce with the first seven thefts other than opportunity;
but a trap was laid on the last occasion, and the Constable was
found Ly dotectives near the building very soon aftet the ringing
of an al~xm bell, which could have warned hin to hidce the stolen
narked noney where it was afterwards discovered. The jury

acquitted the accused on the first seven thufte bHul convicted him
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on the last count, -nd the conviction was upheld on first
appeals However, the House of Lords, by a majority of four
to ona, quashed the econviction. The House considered that the
two issues on the 1lnst count were whethor the rnoney was stolen
on n particular d-te, =nd whother the -~ccused stole it, and held
that the evidence of enrlier thefts was irrclevant to both these
issues. Visccunt Sion 1L.Ce. expressly approved the principle
laid down in iikin's Cnac 'l saw no renson for nodifying it,

and the whole House occurred with the stated principle.

The iccision in this case has given rise to nuch discugsion
arong acaic..ie writors. Sone have insistod that the true rule
implicit ia the cases is that any relevant evidence is receivable,
except whorce there is a specific rule of inaduissibilitgz This
argunent, it is subnmitted is in accorinnce with the law in Higarzg,
where the Jvilence Act prohibits cvidence ef an accused's bad

chartctsr bLeing given in erininal proccecedings oxcept under the

circunstances stavted in the Act. It 21y be thus stated that,
the rule in reletion to sinilar facts is one of inclusion rather
than onc »f exclusion., However, the rule so stated is subject
to excepticns; and nother writer has pointed out that the

formulation of the rule is not a natier of substantial significagge.

The view of the Housc of Lords approving the statcment of
the law in fokin's Case vas enphasized including an additional
ground of cxclusion of sinilar facts evidence base on discretione
The House of Lords hag even held in later casézothnt in exceptional
cases, cvidoiuce that the ccuscd has been guilty of cther offences
will be ~diidlosible ixr it shows that those othor offences have some

comron fc~tures with the offence charged, or those otncr offences

by their vnusual ngture and striking sinilarities heove unuch in



comion WiTH The CIIence CcnnXIfEcde

In Jizorian, before the er:ctnent of the ividence Act, a
nunbey of cnges were lecided ~fter the decision in Makin, based
on the principles laid down in that cnses In e ve EFFIONG EDET

81
ITA, the ‘est African Court of Apoeal ~pproved tho dictum of

Jackson, Assis®iont J., tc the effcect that "when the jist of an
offence is fraud, intent is natorial -nd evidence of other sinilar
acts is aduissible 5o prove Lth-t intunt'. In 2n earlier cuse
ﬂ_:_v._dg,,&];ﬁi the sane court had hell that in a charge of '

. 83
prepexraticn for ecining currnt silver coins), evidence of previous

84
uttoering by the accuscd was ~didssiblse. In AKGMSLE ve R, The

accusad o JdeGiecal . ractitioner had ziven in;cction to the deceased.
svidoncee of girdilar f ety regarding children thot had died by

injection frou the sare nixbure wis adadtied o0 snow knowledgoe

Tith the cnact~ont of the Nigerian 3vidence Act in 1945 and
with particular reference 10 section 17 of that act which has been
stated in this chapter, all the cases would be sinilarly decided
bocause that scetion has not naterially a1tored the relevant
English Cormnmon Law position on the iatter. In L. ve GLILIOPOUICS

85
AND OTiH..3, the neccusod were chargsl with yreceiving stolen tin

from ., and covidence wae given to show that they received, on
the satie duy and alsc 4 woeele carlior, stolon tin from other
perscns. It was held that evidence of the other instances of
recciving stolen tin could nct he used to prove the act of
receiving charged; that aect rast be proved anliundees If the
perticular act of receiving is proved, the cither instinces would
than show thet the receiving was acconpanied by guilty lmowledge

that che tin received was stolene

86
In onother caso of SAMUSL THOMAS ve COMIISSICHZR OF POLICE,

the appellant was issued with buoks of "sove” Tickets for sale to
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the public at a race rmeeting. It was proved that he g rgmoved

a few tickets from the botie ol coech oF sone of tho buoks, iﬁﬂ
instead of from the top down~vards scrillye. Avilence vos given
that, on a furper ocension on woich Ficiets had been entrustod |

to hin for the same purposge, scite had baen found to havo beon
repoved fron the bottoem of the bocks ag in the case in hernd. It
was held thnet this evidence wes both rolevoint ana adundznible.

On 1ike the Daglish Coitoon Law position cxprecsed in Mokin's
Case, Yection 17 of Nigorian 3Svidence Act does not in ftorn allow
evidence of sinilar facts te rebut o defonce which weould otharwise
be opensd to an accused person. This agala is one of those callous
provisicus of the Aet, giving over-protcective status to the
accused person. It is aubuitted thrt, shenever sinilor facts
evidence 18 relevant, such evidence should be adnitted :nd acted
upon. That, this pogition erentes a nuch wwore balnaced tireatment
of the accused person aud. the victim. The Coison Law peoition as
eatablished in Makin's Cage and other latoer cases will appear nore
approrriste because these coges do not ivnbroducer the iugue_oﬁ
excluding sinilar facts evidence 1 adnitting such evidence, will

rebut a5 defence otherwise openel to the sccused.s

However, the researcher here, has ot como across oy renorted
casg on thig aren and it ig thereiore subuittsd that the extra-
uge of similar fnebs evidonce as alsboretely expressed in lskin'ts
case and subsequent casaes, can be preverly resd into Lection 17 of
the Nigerian Aect. Furtherncre, it is subnitted that for a proper
adninistration of justice in our eccurts, Scebion 5(&)?7albhough
this section has its own inherent problens, can be invoked in aid
S0 as to bring the law in this regard in line with the inglish law
by allowing the adnission of this type of evideace to robut a
defence which would have been opched To the accugaed porson. Our

courts owe the nation the responsibility to 'revent injustice
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through nere technienlities which can ncs stond the test of logic
or reosons It is sal that ouvr cowrts h:-ve ne wiisus ucsed the
provsions of the Bvilence s#ct as well g cSh.r _tatutes in a less
eritic~l nwanner, such that this test of relevancy and adinissibility

has lost its credibility.

It 3is also sub.:itted thet releviney under Section 17 of the
Act is8 a4 different thing fror adnissivililty. That even if evidence
is helld tu be relevent wnder Hection 17, the court nmay nevertheless
exclude it, if it considcrs the evidence prejulicinl to the fair

trinl of the accused persunga

The exclusion of relevant facts, hcwever, for purposes of
adiiissibility is not a perculiar feature of Section 17 only. It
is a discretionary power given to the courts which was enphasised
08 an additional grcund.by the House of Lords in the celebrated
Mekin's Casee.

Vhere even evidence of siniler frets is ~laissible in law,
the court in civil case 2118 a discretion to -n’ should reject
such evidence, wnless if accepbed it weunld not Liorely afford a
rengonable nreswipticn as to the aatter in dispute but would dbe
reasonsoly conclusive, =nd woull not raise o 4ifficult and doubtful
controversy of procisely the suie kind a3 that which the jury have
to deturning? On orineiple therefcre, thc court should exercise

the sene discreticm in -~ crininal ciuc, whother the evidence is

tendered by the state or the ~ccused,

It is subnitted in this rogayrd thot the couwrt Lay, be inclined
to cxercise its liscretion in fovour of an accused or defendant
who tenders such evidence; unless the evilence adversely affccis

the cnse of the co-defendant or accused.

Furtheruore, o8 earlier stated, whore evidence is tendered
during o procecding, it is subjceet to the over-riding discretion
of the court to reject such cvidence wherc its prejudicial cffect
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outweighs its evidential value. This is espceially so in
criminal prececdinzgse In that case, where the prejudicial
value outweighs the evidential value, the Juldge night intinate
to the prosccubtion that evidence of givilar 1 icts affecting an

o
accused, though alrdisgible, sheuld not be pruaa:ca.

Also whon evilence c¢f siidlay Jhiets has been ~dniitted; the
Judge should warn the jury whoere there is o jury systen but in
Nigeria where no jury syston oxists, the Julge shculd warn hinself,
not to gige it cre tThan its true wcibhgl though sueh a warning
nay preve ineffeetive and be the basis of o suceessful appe;l?z

However, in cther enscs when sush ovidence has been adnitted,
an appellate court nay gquash a conviction. In the ease of Re Ve
DQUGHTY, whore the aceused had been eonvicted of indeeent assaults
on yocung girls aftcer the adnission of eviience of doubtfully
indecant ineidoints of o diffcrent nature with other young girls,
the conviction was gquashod on $his growle IV 1s subuitted that
in exereising it¥s discretion undor this soction, the scurt should,
lilze in all judieinl Jliscrotions ack judieivusly. This prineiple
of low, is vory funlanental, bceeause, it is to iy 2ind the back=—
bone to the test of r:levoney anl adnissibility as te the adninis—

tration of justice in cur ccurts,

Section 17 of the 3vidence Act, apvlies not only to serininal
cases, bubt does apply %c¢ civil cases as well. It nust however
be noted that, the Scetion is conspieucusly applicable in criminal
cases, a8 we have in the eases so far trentcd in this respects
G4
In HLLIS ve K8, . sued B, a barber, Ifor ncgligence for shaving

him with an unsterilized razor whereby he was infected with
ringworn. Svidencee thit other personc shavel by B had centacted
the sarme infection was held aliissibles

The Supreite Court of Nigeria in thce casc T JIMOH ISHOLA v.

THD STafE, has 2180 pointeld cult thut ovilivace is gdiuissible as t0
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acts which ~re s¢ clesely and inextrically nixed up with the
history of the criminul act itself as to form part of one chain
of relevnt circumstances, -nl so could not be ezcluded in the
praesenivation of the case without the evidence being thereby
rendered un—intelligible,

a

Un’ake Zacts Ceelared relevvant by the svidenco ach, which
have boon liscusied, sinmilar facts are not relevant por se.
Siniloy fochs hove to be proved rolevant before they ore admissibls
in gvidence., Hinilar facts will be exclwied if they are irrelevant
to the facts in issue. However, similay facls nay be relevant on
more crounis than one, hence it may be convenient to deal with the
wsusl types of case where there is a sSpecinl connection bhetween
similar facts gnd the facts in issue, 8o as to make the similar

facts relevsnt néd agdnissible.

The court has a judieinl discretion to exclude sinilsr facts
evidence and even when does odmit such ovilence, o give lese
weight tc it, if the probative effect is greater than the evidentisl

effect.

Section 17 of the Nigsriasn Evidenes act which provide for
the adnission of sinilar faets evidence, has nct adeguately as
alrendy coscrved provided for the applicotion of similnr facts
gvidence in Hicsordan TJourts as liad Jcwn in Makin's mnd subsequent
Inglish cooese There is ‘therefore nsed for guenliment which will

be receonwendied in the concluding chapber of this thesis,

Thot is so far the brief discussion on sinmil-x Lfacts cvidences
OQur nyxt liscugsion will be on "Chorrctor eviderce” when relevant
and adrmissible in cvidehces Once more, we shall go intc the task
of trying to determine this teost of "relevency mnd admissibility!

a
in Nigerion Courts. It is/ha.rd-‘tost that, no clear-cut line has
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been drawn in deternining it, such that it hw to be npplied
according to each circumstance even with the laid down principles

in some CaseS.

5e CHARAGT U, BVIDENCE

AS a genernl rule, vvidence thut an accused person has
committed scme svihor offonces or otheor misconduct on other
oceasions ¢r is of bad character or reputation is8 not pllowed

to be given it proof of the offence charged, such evidence being

irrelevant in low cad under the Nigerian Hvidence Aet in poarticulare

This genernl rwie of excluslion, which is subject to exceptions,

spplies primarily to the choracter of the parties in o litiggtion,
for witnesses shand in a nore gxposed position, However, it is
gubmitted tht the rule turns more favourable to the accused
person because his pogition and his witnosses in g litigation
seem Lo be the deternining factors Lor the dispension of justice.
This, as we Mnow, is the cormon Liaw rule applicaeble in Hijeria
that, the accused nust remain innccent until he is proved guilgrr.
This position of the 1law, it must be noted, tends to give the
aceused too much mlvantage thereby tilting the balance in the

accused's £avolur.

As earlicr cvbsarved, evidence of gduilar facts is sometimés
confused with clumactar evidences The character of a person
megng his reputatign?aalthuugh in o few cases repubation ney
bear little ralation Ho true charmcteg? gvidence of disposition
or actual conduet is theoretically irrelevant to character. Mors
S0, ®uch evidence is runiours or suspicio&g? vet in fact reputation

may be Tfoundied :n such shifting sands,
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However, in practice, when ovildence of character is
admissible, it is not always possible to cenfine such evidence
to revat - tic:, It is thercfore subnitted that character sometimes

101
means o ¢ ihic wivn of reputation and disposition,

gy suosion T1 of the Nigeriwm Jsvildence Aﬂ%?zthﬁ word
"chorach .o" iz defined to mean "reputaticn" as distinguished
from “igwsivion. Jnder thot Jeciion therafire, where cvidence
of gonr vl repubtation nay be given and except in the circunstances
proviicd fou ty Section 68(2) (a and b) and Jection 159(d)(i~-iii)
of the &lgfuvilencc of ch-racter in the form of previous conviction
may not D¢ given, It must be noted that previous convictions
tend tc estnblish dispogition, proviied they can be treated as
conclusive or at least receivable as evidence of the facts upon
which they were founled., Thcrefore, the chazracter of a witness
is certainly notU confined to his reputation. Both his conduct
and any conviciion record.l against hin, nay be relevant when
his credit is attacked.

It ust be noted further that, .. witness could be asked
for his estination of the lisposition of ane of the parties and
finally evileiacce wight be given of that party's reputation, the
gener-l .pinion of his disposition prevailing among those who
kncw him. hen this is alopted, the evidence is often regarded
a8 evilence <7 character, although the word charccter is frequently
used to :weon erutation and ncet dispeosition, In the ceircumstance,

digposition

evidence i evil like for exawmple in the case of WAHABI

ALAO L1 ve THE STL}%? being a mecnmber of a notoricus gang is

not reg. xield relevant but evidence of reputation under circuns-—
tances mentioned in the cvidence .ct will be regarded relevant.

The law reguires that each offence charged nust be proved

on its own, without refercrncc to the ccru:ission of znother offence



by the acsuscl, <kis princ¢iple Cerived fron the English Coinon

105
Law is well i1lw: ir-ied in the szse of I, v, LODLAY. In that

case, “he acousol s charged with house-breaking with intent

to comnit r~ e, = c¢vidernee that the ascused cn the same night
went dom 4o Zhirmey of ancther house and had sexual intereourse
with one of the imintss with har ccnsent was reccived, the Judge
considering such cvionce to be of some relevwt as showing
lustful lisvostione. It 413 held oy the Court of sppeal that

the evidence was irrelevant and therefore inadmissible.

1o
Section ¢e <~ the Avidence Act mnkes provision for charaecter

evidence in «ivil cornes. The eharacter of t he partices to eivil
litigation is not usually relevant. Vhere, for example, a will
is inmpeached for fraud, the lefendant or the plaintiff will not
be allowed t¢ vivve their good sharacters in answer. Jinilarly
in an action Zor Canages for breaeh ¢f ecntract, neither the
sharacter ol “he piaintiff nor that of the defendunt ¢an be
relevante,

The Section, 'wrever, proviles for an exeeption and thsat
is when %he ciimractior ~pnaars {rom otner facts which are otherwise

107 )

relevant. Or, . "wn, i8 of the cpinion, that 98 of such cccasions
cannot be ing;ined but that in a suit for defaration where the
defendant nlexls justific:.ticn, evilcace in support of the plea
may elicit evidence of the charaster of the plaintiff whish may,
therefore, become relevmnt -nl ~l.issille, However, whether

evidenee cf specifie acts, reputation or rwaours can be received

) 08
is dependent uion the pleadings in each czgm.

It is subnitted therefore that the exceptional circumstances
under this secticn Jloes not provide adequate cpportunity where

evidencc of ehar-~cter coulld easily be adnissible in a suit, And
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with no Nigerian deecisicn, tc the best of The researcher's

knowlzlige, based on that exceptional circuwistonces, it will
appear th-t exceptiinzl circunstances sirve nc purbose. The
excentiongl eircumsionces, it is subnitted, is much more

apprepriste in eriainal cnses than in ecivil cases. Further,
evidence «n the excertionul circumnstance of section 66, will

be readily adunissible unler sinilur facts evilence.

However,in a suit, where parties in o witness box give
evidence in chief, they are liable tc cross—examination, which
coulc include eross—exanination as to credit in that capacity.
Anl in this wise gquesticns as to credit may invclve asking
questicns relating to the character of the parties. In line
with receiving evidence fron witnesses, any answers that may
be given by a witness are final and the court will not allow
evidence %o conbradict such answers. However, a witness who
gives folse evidence under the above circunst nce nay be charged

109
for ar offence. The exceptions t. this rle are vwhere a witness
denies previous convicvicns and a wibtness vho denies his inpare
tiality niay be cantradicted by evidence of such convictions or

0 :
inpartiality. It is scttled 1;1.1?: that the credit of a witness

in a procecding can be generally impenched, It is, however,

subnitted that each case ought tc be treated on its own merits.

Saction 67 of the .‘Ll:%".!.'_;.‘f 28 rrevision for the evidence of
the geod character ¢f an accused person in criminal cases. The
section therefore deals with the reclevance of the goold character
of a person charged for an offence, Generally under this section,
the accused is allowed to give cvidence of 1is goud character, in
his evidence in chief, by his own tcestinony. Or by cross—

exauinat ion of the witnaesses for the v sceution cor from witnesses



of other sccused persons during the cross—exanination of such
witnesses. Also the nccused nay call witnesses to testify to

¢ owm gcod cliaracter,

It ewm, therefore, not be Jenied that the evidence of the
good chavacter of tho nccused is a very rclevant fact in the
deteriin-t Lo ol vwhit punishuent to neteout tc the accused person
after he 23s bu.:n found Zuvilty of the cffenco, This is however

only by way of cllccutus. But the section does not show the

purpcse for waich cvildence under chese circunstances is relevant.
However, Jv, _{;;u}lz;;ub,:.ite that there is no doubt that such
evidence will cuver nuch mere than the question as to the level
of punishiont fter a finding cof guilte It is, therefore,
relevant Tor the proper exercise of justice teo all parties
concern that such evidence of geod charscter nust be held under
this Sceticn ©© be relevant nd adnisaible in prcof of the guilt
or octher.size of the accused perscn. The section however, leaves
too nuch digeretion tc the courts as tc the determination of
such relevant evilence., If the Jud/re lirects the jury as to
the relevnecc of good character wmd it seems that he is not
obliged tc nentisn such evilence -t 21l, it is certainly
sufficient for him To say that o onan of gocd character is

less likely to commit an ffence than o uan of bad t:l’la.r'a.t.‘.’t:es;?r‘l3
However there =rc sone offences which nc one but a person of

good charccier should be in a position to ceomit,.

114
It is subiiitted that, evidence of good character of the

accused aflects mly his credinility, out iots relevance nust

depend c¢n the asswaption that the accused always ascts "in



- 46 =
character®, If Jor an exacple an alarm of theft is raised at
a charity bazoar, 2nd the thief slips a stcolen purse into the
pocket of - Bishup, the cpiscopal ch-racter nay allay suspicion;
but if 2 Bishep shovll be cowgcht in the act of 'shoplifting' the

15
episccpal charsctor wouwld paerely appear to ‘g unncritc}.

Y

Infact, in = ne eases cuch as enbezzlencnt, it is the previous
good character f the accusoed which prevides the opportunity for
the offence, <‘he scotion ucrely states that evidence of good
charactor is reolazv. =it but there is serivus doubt if evidence of
good reputciion Zur one type of ccaluet will be held relevant
when ancthor o o¢ oi conuuct by tho zceudued ic in queoticon, This

again is 'nc ol he shorteonings of the soction,

It is subnitted that evidence ¢f geod character should bo
relevant to thz oidfince charged. If a uan is charged with
forgery, it is act important tint he is known to be kind to

aninals, Thc cviconce sheuld be thiat of reputation,

The wsual form of question to a witness for a defence, on
charge involving dishonesty, 1is what is the prisoncr's character
for honesty? But cven if 'reputation' is substitutad for
'charactert the witnoss is likely to give his cwn opinion or to

. o 11w
say thot he his nover henrd anything against the accused.

117
In MUH.E. DU JTOUNA oD . 0Td.k v, POLICE, the two appellants

were convictol of robdlery nnd abottment respectiively. The second
appellant had cnllod two witnessos whe had testified as te his
good chargct~r, In ccensidering the evidence for the seccend
appellant, the trial lagistrate had disregaricd the evildence

of the two witnesces as being irrelevant. The appeal court held
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that in so dcing, the trial MNagistrate was in error and that,
on the facts of the case the appeal would be allcweds This
case nerely iliustr-tas the fiet that an accused person ean
call witnesses to give cvidenes of his geod sharacter and
sugh evilonce nny tke various forms. Alsc the evidence
should 1¢l e t the reputntion ¢f the aceused within a

< i s - s 118
reason:.ble tine of the alleged ofi uncl.

Houevor, vthen evidence of gooa character of on accused
is held rcioviont anc adidssible, any evidenco supplied by the
presccution in reovuttal ust alsc be admissible,

119
scevlion @8 piroviles for evidenee of choraster of an accused

person in crininal proscedings.

Subjcet to nuriercus excepiicns, it is not pernisaible for
the prosecuticn tc alduce evidencl;?ﬂshowing or tending to show
the bad charaster of the ~ccused, This rule sovecrs cvidonce of
previocus ccnvicticns, and its bre~ch nay result either in the
trial being comnenced denovo or in a ecnvietion being quashed,
unless :n 3 pellate ccurt thinks th t the trial Judge properly

; N ; ; 1
exercised his liscretion or that nc injustise has resulted,

Section ¢8(2) and (3) of the svidence .et provides some
of the »7certions evisaged when evidence of bad charaster nay be
given, Un.cr These subsectiuns, evidence of bad character nay be
8iven in t.e Tollowing circuustances:
(1) when the bad character of accused is o fret in issues
{ii) when the zecused person has given evidence of his
goed characier;

(ii1i) 4an aecussed person nay be asked quustions to ghow
that he is of b2d charactor in the circunmstances

nentioned in paragraph (d) of the proviso to section
159.
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The prosccution nay odluce evidence ¢f the bad character
or of the previcus crnvictions of the accused person when the
bad character of the sccused perscn is in issue. Such evidence
of bad character ir - wile sense is ndmissible fcor the prosecution
before veriict as o sizilar fict or on chargea under special Statutea,
for erairle, o charge on being n rogue and vagricund under Section
250(1) of the Cri.iral G-?gf proof of a previcus conviction for
being an idle anl aisorlerly perscn wiler Secticn 249 of the

2
Crinminal Co!ejis necoas~ry tc establish the cffence. The previous

conviction herc being - foet in issue nust be proved,

There has hardlr> Hecn 2 settled nmeaning for provicus sonvistione.

124 )
However, in the case of i. Ve C3ITu ACWUHA oND OKS, the West Afriean

Court of Appeal riw.2 an attenpt to ecnsider the exaed neaning of
previcus convicticn. In “aat ease, the first appellant had made
sone Seditions IJt-ucoomnts luring a lecture delivered at Tom Jones
Hall on 27, Octuber, 1948, He was nct cinvicted of this offence
until 22 Februory, 12:5, Put on 7 Nomerber, 1648, he and the e¢o-
aceused persons delivorad nother lecture at the Glover nemorial
Hall fex which trey w:ere also charged with Jedition, One of the
grounds of appeal against sentence in the later trial was that the
trial Judge wrongly treantel the convietion of the 22 February,
1949 as a previous ¢ nviction even th ugh the present offence
charged was ccuaitted bLefore the Judgnent in the earlier offence.
The eourt held that previcus ccnviction is "one in whieh convietion
tock place bef re the Coriission of $the offcnce Zor whieh the

accused is instantly charged",

. 25
Section 224 and 225 of the Evidence Ae%, lay down the proeedure.

to be followed in preving a previous convietion, From the provisions
of the Act, proving previous convictions is usually a tedicus and

long process. Therclore, wheie sueh evidence is nct properly



adduced, and it is admitteda by the trial court, the appellate
court will quash a ccnviction based on such evidence for being

126
prejudicial tc¢ the fair trial of the case.

However, from the prevailing circuastances in our Nigerian
Society, such strict requireients ccntained in the above stated
Sections c¢an be cunsidcred as adequate for the proper adninis-—
traticn o jastice, The court, therefore, after a previous
conviction has Deen duly cbtained, has the final say as to its

adnissibility and what weight to attach to it.

noiher ¢xcepbticnal circunstonce when evidence of bad
ghoricier ¢c:n be given, is when the accused peruscn ;;ives evidence
of his gond charactar, The prosecuticn at this stage nay not
only crogs—exanine hin as ¥ his bad churactizr, bubl :ay even
give eviience of the same in rebuttal. In nost cases, evidence

.12
in rebuttal inclule evidence of previous convictions,

It nust, however, be obscrved that, unless sone gpecific
act can bc put tc o witness for the defence, he is not always
cross~exaiined on his evidence as tc the accused’s good charac%gg-
The court of Crininal ..pneal has held that a witness for the
defence, Speaking 18 tu the accused's character in relation to
sexual 1orality on a charge of indecent assault, nay be cross—
exanined ns t. the accused's previous conviction invelving
dishones%;%? The accused cen,thercfrre, not just elain good

charactcr in cexrtain respects,

It is subiiitted that whenover the accused gives evilence of
his good character, whetller by cress—exaninaticn on his behalf or
by his oun or cthers' testinony, the prosecution nay rebut it
either by crossg-exaninat 12;2? or by intependent testinony. However,
this rule will not apply whore such evilence of good character has
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been inadvertently introducoééjrr has been extracted fron him

in cross-cxu“inutta&?z Furthernore, the rule will not opply when,
in order to explain his conducty the accused puts in an instance
of bad character, fr ex~mple thet the ru 3-28 vy e Tan away
fron the Frlice 0B arrest was that ke hod o oonviction for assault

_ . $33
and had not »ais the fine.

The test for the determdnstion ¢f relevant covidence under
this heading is usvally a 'ifficult ~ne an. it is, therefore, the
duty c¢f the trial court to handle this with the greatest care.
The ccurt'c discretion in this resnect a8 will apply to other
judicial discreticns, shculd be exercised in =z balanced foru,
Justice n:.l tu be donz tc all parties concem, It is therefore,
inport-nt tict befcre an accused person counences to #ive evidence
of his good character, the court should warn hin ¢f the danger to
which he is bout tc exposu himself, especially where he 1s une=
repregsentel Ly CUunsel.'

The third exceptiocnel circunstance, is when the accused
nay be asked guesticns to show that he is of bad character in the

circunst rce —enticned in paragrayh (1) of Section 159 of the

35

Bvidence uL%. The excention is to the effect that an accused
person cannot be conpelled tc give evidewce in his trigl but if

he veclunteers to give evidence, then he will be subject to the
rules 1aid down in Section 159(d). However, a detailed discussion
of this exception lies oulside the scope «f this thesis. It is,
however, irpcrtant to note that the test of relevunce and adnissi-
bility cann.t ensily be deternined undzr this excepticn, because
Section 159(), provides instead a very powerful shield to an
accused person whe decises to give evidence at his trial. VWhen

an accu.ed person goes to the witnegs box to teatify, he is, for
all purpoccs, 2 witness in the case and, therefore, subject to

eross~cxonin -tlon as to credit. But Section 159(1) still places
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such -n accused perscn in 2 favouradle position., Infact Section
159(1) as in the case of cther secticns of the svidence Act,
raises n nunber -f problens, a detailed discussion cof which is

not within the score of this thesis,

Section 68(;) of the 3vilence hict is tc the effect that
whenever evildence of Hal Morcter is relevant evidence of a
previcus ecnviecticn is also relevant, This is therelore to
the elfcet thet onee the bad character is proved relevant and
if the proscecution et »aduce evidence of previous c_onviction.
a8 proviied under the .ct and also laid down by .:.';.C-.l;‘;gmma’s
Case, swih evilence will be relevant as against the accused
pcerson, This, it is subnitted, it is a nore rositive proposition
of the Liwe However, thore are occasions when ovideace of a
paavinus convicticn uay be adduced by the rccused hinself in
cefcnee; a8 when he pleads &wire-fois cpnvilzé 0 relies upon a

2 . . o 13
conviction 1o estavlish scoe fact relevant to his case.

It will appear therefore that the conviection of a co-
accusel person nay be aduissinle as relevant to the accuged’s
defgace, It is subnitted thet Zection 68 of the Lcet, even with
its loophcles is a better provisicn than Section 67 which leaves
a wide discrretion to the courts. However, it is a general
feature of the Zvidence Act tant the courts are left with wide

discretionary powers which cught tc be exsrcised judicicusly

according to the circunst-uces .7 cur society., Our courts should
therelsre nvoid as :mch as they can relying on ccirion law prece=

dents, aithough the Jvidence aAct itself is largely based on
. . - 138
corviun law Bvidence,

wection o9 nakes provigion for evilunce of character as

affecting Danageé?g Under this Section, in civil cases, the fact
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that the character of a perscn is such as to affest the anount
of dan-es which he ousht to receive e.g+ in defauation and
cnses f breach ~f prcmise to narry is relevant., The Section
creates nc 1.ubt -8 to whea such evidence can be relevant and
atinissivles Meanwhile wier the Bnzglish Coinon Law, soie doubt
exists as to whethaer cr noet the goad character ¢f the plaintiff
is adr:iissisle in qggravetion of Ianqses in o civil cas;?o In a
snall nuuber cf coses, the ch.racier of the plaintiff nay naterialls

affeet thc rxount of d-.ages which he c¢r she resovers.

If, ao it appears froi. the Scection, evidence cf the good or
bad ch raociar f the »plaintiff is adaissible in aggravation or in
nitigotion o Januges, then it is sublitted, such facts relating
to the cuzractier of such 2 person nust appear on the pleadings.
Juch facto nwst, as stated, affeet the ancunt of dernges whieh
the pl.intiff ought to receive.

In andcition for breach of pruiise, evilience of the plaintiff's
bad char-.cter nay be aduissible to reduce lanngégl wnd the sane
will apply to the petitioner in divorce case based on adulte}'fr%
Furthernicrre in action for 3eductigﬁ? cr pcssibly enticement, the

character of the woman ccncermed nay be relevant in nitigation
cf danages,

Section 70 of the #vidence ;c%f4uakes provision for evidence
of character in lef-mation cases. The Section, unlike Section 69
whieh is oorliesble tc 2ll civil cases, is apbplicable only to
actions br. usght in lefanation, In effect, the Jecticn could be

regaricd as n procvisc to Section 6%.

It is thorefore subuitted that, it was unnecessary for the
law nalers to ennct Section 70 separately fror section 69. If
even the whele purpuse was to strees a particular issue, the
Section could have conveniently be nale a subsection to Jection ¢9.
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Any-way, vintever the position, it wculd appear, the intention

of the lau welkers i the saue. In cuses of lefaiation under
the Sectitn, the bad general reputaticn of the plaintiff is
adnissible, but nnt rumcurs or suspicicus to the sane effect
a8 the 1libel, n-r pirticalar f-ets sawing bad character or
disposit: l?? Mo previsicas of Jection 70 are sinilar to those
of Order 32, ude 7 +f the Rules cf the Suprene Court in Bngland,
It is, hcwever, dcubtful whoether an apology after an action has
147
been brouwgkt can be incluled, The Section will nut prevent the
plaintiff beiliz aslked on cross—eXanination such questions as are
forbidden " the secticn for the purposes cnly of testing his

Credibilisy.

The laintiff's answers tc such questil:{ga are, howover,
final a2l evilence cannct be 12d in rebuttale Where questions
are askel o1ly to test the credibility of the plaintiff, the

trinl court ust Gake care to consider such issues a8 to credibi-

1lity where ad.iidssible and the quantun of dauages in respect of
149

which they e inadnisgsibie. In HOBBS v. TINLING, it was held

that the cross-exarnin:ticn could be entertained to test the
witness's credibility ns tn other iiatters deposed to by hin,

but not in itigncion ¢cf dansges, -1l ewansequently nc evidence
& ] 1

was adniszsivle to rebut his denials.,

This is sc¢ Z'wr the brief liscussion on relevancy and
adnisysibility of character evidence. The next and last heading

in this chiapter is on "illegally <bLt~ined evidence", whether

such evidernce is relevant and adnissivle in Nigerian Courtse

6 ILLIG.Z.0iY OBL IMu) SVIDENCE

This is cne of the controversizl aspects of the test of

"relevince "nd adnissibility" in the law of evidence genorally
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and what operates in Nigeria in particular. a4 Jdetailed
exaninaticn of this ~xren of the luw is not within the scipe

of this thesis, Loilention will be nainly feccused on relevance

and adnis.cibility f evidence cbtained illegally. Three reasons
exist for vhis livitation: First, the Nigerian svidence ict
followe the traditimqal avorc:ch of treating a confession obtained
frouw an wlawinl search differently froo an involiuwntary confession

sven Shouch they are both species of illzgally outained evidencee

Jecondly, it is not intended hore to deal with the question
¢f wihcther an il%egal arvess siculd vitiate the jurisdiction of
the tri-l court, Yo are conly concerned here 7ith 4he use of

evideice fro.. such an illesal arrest. Finally the linitation is

for prociical convonience,

The Nigerian 3lvidence ..ot does not directly provide on the
effect of cvidence secured in consequence of illegal search or
seizure, However, this type of evidence, is zonerally aduissible
in Nigeria under Jectirn 29 c¢f the Evidence .ct. le shall cone

back t¢ this section later.

Bvidence cbtained freon illegal search and seizure have
been given sone consilerable treatuaent by a number)nf writers.
. 150(a
Rudd trcats such eviilence as part of Cunfacsion,(?elying heavily
on an article in the (Snglish) Law Quarterly heviégl and conclules

152
by citing the case of KURUM. v, L, thet such cviience "is generally

adiaissivle in dnglsnd and Nigeria."

Profegsor Nwabueze, in one of his adiiirable books on the
Hizerian Constitution is of the view that "whore a person is
arresiet on » warrant, it is pring facie unlauful to search the
hcuse, out if the search, thcocuzh unlawful initially, disclose
natters relevant toc the charge against the person arrested or

relevant evidence as covitence of the C o owmigsicn of an offence
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by eny «nc,these inny be lawfully seized. The seawrch and seizure
beins thus excused by the interest of the Stote in the preservation
of naltorial cvidence." The learned Pocfesoor relies on HLIAS ve

124
P.3 0o 28 agubherity in support of the abuve brepesition. Howevery

it is ncet clear fren the author's beok whatasr Tthe zbove quoted

pasgnse uag inteniel te represent the law in 4nzland ond Nigeriae

e shall ngain turn te Zection 29 of the ..ct which provides
that evidence of this nature is L;aneral;s. auiissible by virtue
1

cf th.t section. Thc Sectiion prevides:

Mhere inforziation is received fror a person

who is accused of an offence, whether such person

is in custody or not, and as a cconsequence of such
infornation any fact is discovered, the discovery

of that fact, together with evidence that such
discovery was nnle in consequence of the information
receivel fron the accused, nay be given in evidence
where such information itself wewld not be aduissible
in evidence,"

The Jection quuted abocve, it is subnitted if applied in g broad
sencse, can render aliissible evidence illegally obtninad. The
suprcne Court of Nigeria in a vital case .un this area £ the law,
hovevor il not rely on the Jection tc ainit evilerce illegally
ocbtained ut insteald preferred to fall bdack on he unzlish Comon

-

Law for suilances This was in the celebrated cose of S.DAU ND

156
ATOZFLE, ve wW U8B, The nccused persons were nllieged ¢ have been

invelved in o racket by whiich Vehicle Licences and sinilar forms
were printel at the gcvemzent press withcut authority and 1llegally
so0ld for noney. The Pclice, arned with a secarch warrant searched
the house of the first accused while he wns away and removed some
inerininating naverials which were tendered in evidence during the
trial, The first accused contenled th~t the incrininasting

naterials were planted in his hcus2 by the ¥Yclice Officers who



conducted the sexrch, He argued that the search was 1llegal
in that it 244 not ccuply with the provisions of Section 78(1)
of the Criiinal Procedure Cc.‘g;?'?‘md that the incrininating
naterials obt-~inel in breach of that Code chouwll be rejected

by the Court,

I'ror. the prevailing circunst wmces, o2 >t frui the Police
Cfficer whe conductel the search, thure w-s :¢ other nerson
presente No explonation was jiven by the i'clice Officer as to
vily they ¢il not conply with the provisicns of the Crininal
Procciure Coie. The Suprene Court then, faced with this factual
situation il nct invoike Section 29 of the Bvidence .ct but
preferred to fall back on the dnglish Corion Law for guidance,
The court deciled to ainit the covilence derived from the illegal
search, quoting with approval the decisiun of the Privy Council

in Kuruna, Son of Kaniu v. it where it wa3 held that:
"The tuat te be ~ppliel in conulde,rm§ whether
evidence is aduisaible is wheth . s relevant
to the natitors in issue. If it is, it is aidrdssible
and the c‘cart is n:t ooncerned with huw the evidence

# i - bt L_nc“..... There ean ve no aifference for
his pur™ se¢ between a civil ant criniinel case. No

dsubt in crlx,mal case o Juige alr y8 has o discretion
to lisallow evidence if the surict rules of a&m&?g&bi—
lity would coerate unfairly ag..xinst an accused

The suprene Court of Nigeria having not ziven a wide inter=
pretation t¢ Section 29 ~f the ..ct to zinit the illegally obtained
cvidence in this ecase, but by vreferring to Z211 back on the
nglish Comren Law for guilance, must have dene go under the
provision of 3ectiun 5(a) of the ict. Consilering this decision
nf the Nigerian Suprene Court, one is forced to ask the question
wvhether, the court actel properly in adritting the illegally
obtained evidence in Sadau? One way to answer the question is
to go back to the facts and ruling in Kuruna on which the ccurt
relied, to disecover the rationale of the princizle of law
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formnulated,

The appellant, a Lenyan .frican, was stopped at a Police

roai-blcek anl searched by two Consti..bles, beth of whon w.re
below tho rankc of _ssigtant Inppector ¢i Folice, a search which

159

contravened, aegwlaticn 29 of the bicrgoney -wegulations of Kenyase
The two Ccastables alleged that they f~uwn’ on the appellant two
rounss of arunition and a penknife, ihe appellant contended

that he was never in pessession of tho anunition and penknife

and that the incrinminsting covidence being the fruit of an unlawful
search shculd nct have been roeceived in gvilence by the trial
Julge. The Frivy Cruncil held thot the incrininating uatorials
arc relevant ond adiissible, but that there is g discretion to
exclude ther if their adidssion weuld cperate unfairly against

the accused.

A critical exaninaticn of the evidence in Kuruna's Case
even though hell relevant is not reliable. Consider for exanples
that even the pockot penknife he was alleged te be carrying uas
never tendered in eviience and the taree pecple the police clgined
witnessed vhe search were never called tc testify, In effect,
it was the evidence of the accused an? the two Bclice Censtables
that was consiloreds ihere a law like :.eculaotion 29 of the
dnergency Regulaticns of kKenya Requires spucifically that a search
has t¢ be by an uassistant Inspecter of Police, not be an ordinary
Constable, there nuat be a siring reason that evidence taken by

the forner should be 'ore reliable than +that taken by a Constables

It is therefore subnitted that in deciling to accept the
evidence “espite the contravention of Regulation 29, the c-urt

in effect was substituting its own test o¢f reliability for that
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intendecd by the Lugislatur%?o

On the sane reasoning, the evilence aiivied in Sadau
would =lsc scer. t¢ be wnrclizbles IThe provisions of 3ection 78(1)
of the Criminal ivccelure Cole are quitc clear ond unanbigous.
Tt ins boen subnitiel thit decause f the zealcusness of Yolice
Of{iccys in securing covilence that will lead to o conviction,

g . . . : %ﬁ%
there is necl that this provisicrn be strictly ccnplied with,

It is l1likely that if the pruuiscs arc searched in the
Absence of the c'mer and without coipliance with secticn 78{(1),

nothing stops a Police Olficer froin planting incrininating
evilence ¢n the prenises. Vhen this dces happenie and such
11legally obtained evidence is tendered in ccurt, invariably,
the court temds to adnit such evidence as relevant. The
probability is higher if the accused is a peison with a crininal
reccrd,

However, in discussing search and seizure wider the Crininal

irceoiure Cole, Special koference has to be unato to UJection 79.

161ia
‘e section providess ( )

"If any place to be searched is an apartnent
%n the act ¢gccupancy Ef 5 woetan, not belng
ne person be arresved, who aGCUrdln"
custon, ter nct apgear in public, the puraon
.;xing the scarch before entering the
avartment, 2ive notice % such womnan that she
i3 at 1ib> rfy o wlthdraw an; shall afford her

aver A n ...lt X 1
ray fhen‘%%ter fhe ci%it ucnt yithdrawing, and

The above Section, even though is intended to preserve certain

custong, defeats the whele purpcse of search and seizure in
Nigerian Law. Is it not possible that a wonan who is given
notice tc¢ withdraw, can Carry away any inceriminating naterials
in the apartient and sven the uaterial, the nain purpose of the
search? It is therefore subnitted that the fairness cof this

section in the actual appliecation of the law in this area is
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highly g iilonable. It nust be ncted that this type of

provigsion ia naculiar of the Crininal rrecelure Codee

anvway, arguing further on Secticn 78(1) and Sadau's Case,
it is subiittel that the evidoence in Sadau should have been
rejected as Lein; unreliible, In cxereising its discretion in
that casc, ccull the court not do so in favour of the accused?
Lord Goddar? s-id in Juruia's Case that judicial discretion to
exelule eoviicuace zxists if the illegally obtained evidence would
operate unfairly against the accused. The Lord Justice gives
an instance ¥ sueh unfairness when evidence was obtained fronm

the aeccuic. v a triek,

(¥

There 1ave been several eases after Kuruma that the courts
have exclu..cl ¢videnee obtained by trieks on basis of illegalizgg
The low in .uriies cn whigh the Nigerian Suprene Court heavily
relicd in .au's Case, has been further explaineld by the Privy
Council T~ -r apveal fron fthe Jamaican Court c¢f Lppeal in the
case of I " v, ;iB Their Lordships, in that case, whilc accepting
that mfaim s to the accused person is o facter in deciding
whother to exclule the evidence or not, helld that the ccncept
of "unfairness to the accused" is not susceptive of close

definition =nl quited with approval this cbservation of Lord

104
MacDerrnctt Co.de in R. v. IULRLAY,

"It oust be julged of in the light of all the
naterinl foets and findings and all the surrounding
circuristwncess The pesiticn of the accused, the
naiture of the investigation, and the gravity or
~therwise of the suspocted offenee, nay all be
relevant, That is not t say that the staniard
¢ Lairness nwst bear sone sort of inverse proportion
to the bxtunt tr whicn thg public interest §?¥

£ erent 155

invelved, bub 1 rent offtnees vay ggae 1
problens for tne pclice and justify different mcthods
Their Londships secm to hell the view Rere that the case was

not thet in vhich judieial discrcticn should be exercised, But
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the observaticns of Lorl Cocper in L.WRIE v, MUIR, which wore

adopted by their Lorishing w: uld have certainly led tc the
exclusion of the illcgally cbtained evilence. Lord Cooper,
applying the test of consilering the nature and circunstances
of the irregulzrity, hell that a deliberate disregard for the
proceaure laid lown for (bit~ining evidence will lead to the
exelusion .f the evidence so obtrined, unlecss non-—eccnpliance
with the preceiure cuan ve explained away on the grouad of

urgency .

On thic reosoning, it is unfcriun~te thot the decision of
the digerian suprene Court in swdlau is silent on why the ccurt
felt that it wiuld not be unfoir tc $¥he accused persvn by not
excluling the illegally obizined evidences It is subnitted
thot becausc those was a deliberate vicl-ocion of the laid down
preccelure in obtaining evilcnce and which could net be justified
on the grounl cf urgency or ctherwise, tne cvi.cnce so c¢btained
shrull have been excluleld wy the Supreiie Court, The court had
the oppurtunity te exaine the ease un iUs own .ierits and not
placing toc nuch reliance an an English Coimon Law lecisiggz(a}
It is further subuitited that, the viclaticn cf the procedufe i & 4
held deliberate, it wa3 the duty £ the prosceution that nust
prove that it was nct possible tc cumply with the provisicns <f the
Criminal Procedure Colse., Such burden of prcof in this e¢ase is as
that of proving veluntariness of a confessicn, which is always on

the presecution.

RIGHT TC PRIV..TE .ND FaMILY LIFE

a«fter the discussion so for cn gdnissibility of illegally
obtained evidence, we shall now proceed to oxaiine the raticnal

behind such evilence in relation tc the Censtituticnal Provision
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en Pight to private amd fanily life. The question here, then
is whetlher this coastitutional provision affects the application
of the pr’ ci dle in Kuruma in iJigeria., The importance of this

questlon iz nct only limited to Nigeria but alse to Common Law
africoen covt cieg with provisiens sinilar to those of section 34

]
cf ®he nisorzisr Constitutiaﬁ?

sechlon 34 provides 25 follrws:

Zhe irivacy of Citizens, their houmes, correspondence,

telerhone conversations and telegravhic communications

iz horeby zZnuranteed and protected”,
The same or similar provision was contained in Sectien 23 of the
1963 Gonsfituﬁigg? Thic rizght, as well as any other fundamental
right undsr ch.pter four of the 1979 Constitutien, is justiciabla.
By the picvision of Section 42 of the same Conztltutlon, t%a High
Courts of the “tates have jurisdiction to determine matters
arising from vhe violation of any of *hese fundamental rights.
Therefore, any person who alleges that -ny of These fundamental
rights has been, is being or likely to be contravened in any
3tate in rel-%lion to hin nmay apply to~ a High Ceurt in that State

fer redresc.

In the cise of 3adau, the Supreme Court ¢f Nigeria, even
though i.ovaer gpecifically raised the efiect of 3ection 23 of the
1963 Consiitution, on Luruma's Case, th.t court made a passing
reference to it, Coker J.5.C., while reading the judgment of
the Cowrt, .s-ids

" hile Y“he apvpeal was being argued this court
raierrea to section 23 of the Constitution of
*he Teceration, but learned Counsel for the
oppellant did not submit that the right reserved
by that Section huod been violated, 1nﬁ it is
mnecessary to consider whether evidence in
breach of the 3ection weuld be admissible."

170
The above observations as rightly pointed out by Kasunmu are
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pregnant with newringe It is quite clear from the above

ebservzi . ons tiet the aourt was aware of the importance of

Section 23 of i Constitution in deciding the case but

unfortun~tel it the greatest respect, did not give any
definive rv..’. -8 to %“he effoct of thzt Section. The court
seems to be of “he oninion that the accused did not raise the

unconstitution ity of the evidence before the High Court. The
question, ther=fore, is whether such a questicn could be raised

for the first time on appeal or whether the appellant could be
deened to have waived 1is right to challenge the unconstitutionality

of the evidencze? .

It is submitted that the above question does not affect the
reasoning th.t the Suprene Court ought te have determined the
serieus constituiionnl issues involved in the case., It is seriously
awntended uwthoer that an act of unauthorised search and seizure
constituies o Ll.o;rant viclatien of the irndividual's fundamental

rights as gowr-asced and protected by the Constitution of the

Federcl Lerunlic of Nigeria and this is justicizble by the

provision c¢i e¢nilon 42 of the Comstitutione.

In examiring further the Constitutional issues raised in
Sadau's catae, one must of course be guided bty the experiences ef
other countrizs with sinilar rrovicions as Jection 34 Nigerian
1979 Constitusion ~nd Section 2% Higerizn 1963% Constitution.
Lttention is %o be focused in this rezard, sn judicial pronouncements
in those countries with constitutional provisions similar te
Nigeria, However, this is not tn suggest that Nigerian Courts
must be bound Yy decisions of courts of these countries, but at

least a deviation must be justified by the social and other

exnditions prevailing in Nigerlzl



Lord Cooper (din a“°°ttish(hﬁe) expressed the dilemnma
that confronts soieone whe tries tc »ursue such constitutional

issues stote zbovo,

"The law rust strive to reconcile two highly

invortant interests which are lianble to cone

i1to confliet - (a) the interest of the citizen
%o Do protected from illegal or irregulur invasions

T 1is liberties by the authorities, and (b) the
interest of the St te t- secure that evidence bearing
vpon tihe Cemnuission of a crime and necessary to enable
justice to be done shall not be withheld from courts
of law on nany mere forrnial or technical grounds Neither
of these objeoets con be insisted upon to the uttermest.
The protection for the citizen is primarily protection
for the innocent citizen against unwarranted, wrongful
and perhnps high-handed interference, and the eonmon
sanction is an action for damages, The protection is
not intended as a protector for the guilty citizen
aeingt the offerts of the public prosecutor to vindicate
the law. On the other hand the interust of the State
cannot be mrnified to the point of causing all the
safeguards for the protection of the citizen to vanish,

?nd‘of ofifering a p.si?%ge inducement to the authorities
by irregular methods".
The ciffercnces between dnglish and .aaerican luw in the field

of illeg~l iy obtained evidence, it is subnitied are not due to
the fact .hot .morican DEVe sensitive consciences while £nglish
have bluni ones as sbserved by srofegsor Faulsen, but scem to be
due primarily to the fact that _iwerican Judgoe are expounding a
written Go;dnitmtioézj Hdowever, the Judges are still not
unanirmous on he cvidentinl volue ~nd the legal effect of
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illegally owtnined evidence. In the case of PEQXLE v. DEFORE,

Justice Cardoze 'as very cxplicit in expressing his opposition

to exclusion of illegally obtainced evidence.

", roen is searched igainst the law, and the body

of a murderod man is found, If the place eof discovery
may not be proved, the ether circumstance may be
insufficient te conncet the defendant with the crime.
The privrcy of the home has been infrinced, and a
nurdercr goes free,”

Meanwhile - Juostice Helmes, en his onwn puart, in the same case

expressed the following opinion;
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"le mst consider two objects of desire both
of which we cannot have and nile u» our minds
which to choose, It is desirable that crines
shovld be detected, and to thot end t0o all
availaible evidence szhould be used, It is

degirable that the zovermnent chould not

itself foster :nd p _J' for o‘thcr erines, when
theyr :roe the .weons by which the cvidence is

to bu odbtainud, If it pays its officers for
hBViﬂS got evidence_ by criug, I do not sce

vhy it moy not as well pay then for getiing

it in the snne Way and I can attach no inportance
o nrotest ;t_.un of disapproval ii it knowingly
azc 3 @ bdays and snnounces that in future 1t
3 --.J. pry for t ¢ fruits. c have to chose, and
cr y part 1 think iV a2 less evil that sone

er a3inals showld esecape tan thet the governaunt
should play nn ignoble part,.”

17
In ¢ie Scyttieih(}use already referred to 2bovc,5‘bhc full

¥

Benecr of ¢¢ +igh Court (Lord Cooper ruading the opinion of the
Cours) . w.¢ -nother obscrvation that ought to be considered

togethicr with the rest of the passages cited here.
The 3o.rd obscrved:

"Irregularities require to be excused and i.nfringemen‘ts
of the formalitics of the law are not to be 1
conconeds hethor any given irrcgularity o to be
oisueused d(}%)OI“J.J on tno ature f the irr ;i rity and
the circumstzncces under w ich it was co:an 03' }'n
porticular the ease mny bring into play the dlscr\,tiona,ry
E: ineiple of fairncss to the accused which have been

viloped so fully in our low in relation to the ﬁd@ission
in av;.m.ucu o confesal ng or adnission

vrineiple wouald obvicusly require 00"1‘-:1 erition in
¢.5¢ in which this dej J"'I‘ urs from strict procedure h
bo.,n adoptcd deliberately with a view to sccuring the

wWrdlgsion of evidence ob -iancd by . uni’..ur tricKecses
r)n the other hand to trke m oxtrone inStance eeesese it

.A..'l.l us 7 \..X ¢_S80i -
..nb pro&ﬁ%%{on m o urgu,r x‘{iﬁl L. m‘hwiglg.lg incr ina.
fond by 2 Pelice Cfficer in the course ef se'xrch
suthorised for o different i-a,ﬂ‘poac or bufore a propcr
vzt had been obtuined.®
Those who ~1re against the cxclusionary rule in the United
States of wiwrica have suggoested that 2 total exclusion of the
evidcenee it toe high a price to pay for the protcction of a
citizen's civil right espocially when such exclusion would lead
to the acjuittal ef an othorwisce guilty purson. To provide an
altermn v -r¢ »orealy, it has becn further suggested that civil
and/or criminal liability should be imposed on the particular
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officer or the governmental organ, which is usually the TPelise
Force, responsible for o viol:ticn of the individual's constitu-
tional right agoinst an illegal, unlowful senrégz However, it
is submitted th b the circeetiveness of civil and/or eriminal
liability =& a debtorrart sgainst police sxcesses has been doubbed

. 178 :

by many wiiter.

Cn shis svivaiassion, it iz argued that, ??e parson injurcd
a8 a resulsv oi 21 walswrul seasrsh might find?difficult %0 win in
a civil suit, esneci-dly 1f he huu been convieted in the criminal
action whaore Jdne illegnlly ebltained evidence had been uscds That,
even if such o person wins tho civil suit, he may find himself in
possession of n julgment sgainst o persen who is wiable to pay,
a8 Police O7:lcuyn are neither wealthy nor bondeéfg Okonkwo in
his book "Ilic Jolice nd the Public in Nigeria“lagolds n 8imilar
view a8 thut ciprossed by Professor Paulsen above., He chserves

as follaws:

"he citizen who is the victim of such Police
excesses will usually not wother fo initiate
rrivate eriminal precccecdings. e usually belongs
o the poorer ection of tho Corwmunity and can
not, thaercfore, alford the financinl expenses
involved. Eyon i£_he c?g}&, he mignht be afraid
0¥ rolice retribution.”

On the re~soning of the arguwicnts stated nbove, emclusion
of illegnlly obb..incd evidiunce is thought of ns the mest effeetive
wvay of gauranteoing tho individual's basic rights 28 enshrined in
the Constitution. That would thercfore amount indirectly to some
gort of wnunishmunt Yo the individual who obtnined such evidence
illegally bocause hé conaot use the evidence to prove his case,

- .

Hewever, it anut bo noted thot applying the exclusionary rule in
Nigeria, doos ot necessarily mean th:t the consequences of
admitting 1llognlly obt:ined evidence should be the snme a8 in
America, If on individuad'd basic righis are violated as o result

of an illogal scoarch, such vielation will necessarily lead to a

Lo



conviction beinz reverscd.

In a8 ™ch as one apprecintes such o position in nerieca,

it nmight ot he very ~ppropriate to recomaend sawe in Nigeria,

principclily on tlwe grounds th.t the ..mericon Socioty is uore
advanced oveuion Aly, politicalliy, sociglly ote. than Nigserian
Socicty, =ai 5.1, therciore, support the fuct thit, Hizerian

) gburts © o 23 Hos crevisr attantion to preveiling circwistonces

in our sccici = 4tur thra otrict reliwmee on Precedenta,

Secon'ly - where evidence illegally obtnined is adnitted,
the appellate court ivste.d of -wutonatically reversing the
conviction could uphold it by invoking Scction 226 of the Bvidence
310%? However, it is arguc! that "grave" violation of one's Consti-
tutional risht under Soction 34 of the 1979 Constitution cerres-
ponding to Section 23 of 1963 Constitution, should lead to an
exclusion of the evidence and in such cases there should be an
autonatic reversal of the convietion, But usually, it will be
difficult to cdcoicerwine whether a violotion is grave or not. It
is, ther:foi=z, svihnitted thuit each cusc¢ should be considered
strictly on l.s owm oerits, Howoever, it nust be noted thst the
application o' the e¢xeclusionary rule in .ngcrican is not without
Some liail % long, shich we do not intend to discuss in this
thegiss In .7 c¢rin, Section %4 of the 1979 Constitution ond even
Section 23 ¢ chie 1963 Constitution will appear %e have nothing
to the effect tant the exclusionary rulce will not apply te evidence
illegally obt'w.med;?rivatc individuz2ls, Howcver, it would be
sugsecated thet the Constitutional Provisions be followed to the
hilt, to the extend that evidence illegally obtained shouwld be
rejected.

The principle laid down in Kuruma's Case as adopted by the
Nigerian Supreuc Court in Sadau's Case may appear simple on paper,
but its actual nyplicotion presents difficulties. The test of
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relcvance and adnissibiliiy nust be regurded a8 o loose
coiicepve ‘the issuus, as we have suen, are wclicnte and
it ie, thcrcefore, submitted th:t, where Statutory -nd
Conutivul ongl rrovisions are cxplicit on an isusue, such
provicions ought to be adhered to so th:t rceu, zet for The
law iz onscrved, If to do so results in grosa injvstice,

then Lecoss oy onendnents should be idoe

In this chapiter, we hsve been trying to vigorously examine
the conce t of "relevance and dnissibility", sone mathers

dcelnred velevant wader the 3Ividence ..et, facts relevant in
Specizl Circunstancoes, similer fncts cvidence, character
evidence wnd covidence illegally obtiined, 211 undeor the big
heading "rclevonce snéd ~Admiseibility". The heading 'relevance
and adnissibility" cnn be said, constitute the foundation éf
this thesis, as tho rest of the thesis (headings, Chapters)
has to bc rested on it, .fter deteruining the concept of
"relovonce wid admigsibility", we then proceed to determine
other circuistances that require the applic tion of this teste
The Tcst oif "reluvance and adnissibility" as we have scen so
far is a very floxible one:d In the next Chaptzr, we shall
excuine vaz doctrines of "Res Gestas" and "Dying Declaration"
28 opprlicc in Jigerian Courts. How the tegt of "relevince end
adinig iDility" operstes in the apnlication of thaese doctriness
We shall =130 exatinc somc striking sinilarities and differences

betwcen the two doctrines.
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Cll.sTHR THREE

ST PLIEN LS Iowwd IN SILCILL CInCUNST.NCES

1o KU  GuoTus

The principlo "ies Gestae" is » comnon law prineiple, which
nay be szid %o .»cn things doaee The principle is contained in
the BEnglish law of Jvi.gnce but it does not have an exact ucaning
fn English lan, . .ce Thc principle is not expressly roferred to

in the Nigerian Svidonce .cte

The res zogstace principle was restated by the Judicial

Committce of the PFrivy Council in the csse of R.ITEN v, Re a8

followa:

"The expression 'rosogestae,' like nany Latin
phrases, is often used %o cover situations
insufficiently analysed in clcar Inglish terns."

In the context of thc law of vvidence it 1ay be used in at least

three different v

{1s MWhon a citution of faect (e.g. a killing) is being
cansidered, the quostion nay arise when dous the
situntion begin and when doeos it endy

2e The cvildence 12y be conecemed with spoken words as
such (ad~rt frou the truth of what they convey). The
words or¢ then thenselves the res gestac or part of the
res reutoz, of facts Jn isswwe i.g, are the relevant facts
or port o

3« It nay be used to rcfer to?pieco of hearsay, evidence,
and neroally where the victin or ¥#by-gtander" nakes
statenents indicaking directly or indirectly the identity
of the attackcr. Tha aplnissibility of the statement is

then said to depend on whether it was made as part of
the res gostao%
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2
In the casc of HOL..uS ve N2V N, Lord Tonlin observed

that, res gestac provilcs "a respectable lugal cloak for a
variety of cascs to which 1o fornula of preciszsion can be
applied," It is th.refore subnitted th .t the use of the
principle rus gesto. i locse ~nd it will appear that acadeuie
writers hwa nttericd to riulogote to vorious cntegories eovidence
adnitted a8 pwrt o She o8 gestqﬁ. This treatnant of the
subject by acnlesic 'witcrs is in advonce of that of the courts.
The test of ‘relev-nce ~au Cnissibility' loes not therefore have
n 8tandard applieation in this aren of the law in our law courts.
One enan, thereforc, 2~y that therc is nuch evidence of bad law
and harsh deccisions th~t are offceted in certain lcading cases.
It will, however, be necessary %o continuc the discussion by
exanining, what types of facts coue within res gestae to qualify

Tor adnissibility,
w~ccording to rrofecanor Noles:

"The conventicrii:l uscs of the teru embrace facts
wh%ch either “or:i. part of, or accoupany and exP%gin;
a Taet in issuc. +T any $.cts <o not couply wi
either conZivion tihcy are outside the rule, and nay
be inadnissibtlic bec.use they » re irrglevante. Facts
within the rvlo [y include acts, onissions, oral
anu written ou o aiants, and oceasionally other
cirrugtancons "

zhipson, states Lh-t:

".ctg, deel-r ticns, and inci;;?x ts which constitute,
or aceonPany -n'l ¢-2lain, the I~et or transaction in
issuc, arec pduissihle, for or '_1.%'&1115 cither party,

as Torning parts of the res gestae."

Mennwhile 3ir Rupcert Cross, on his part is very brief on the
issue and states that:

"The nssertion that an iten of evidence forrs part
of the rus gestae roughly nicans that it is relevant
on account of its contenporsnesity with the nattoer
under investigat ion."”
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We shall BOW precccd to exaning under what conditicns,
an iten ic o issible as forming nart of res gust-ce Thot
nemns, suck 'n ite: which e be ~1nissible rust be found
relevant to the f .ets in issuc. This is where, it is submitted,
the wholc doctrine of "res sestae" -nd the test of "yelevance
and adniseibility" coie into sorious consideration, It is here,
the doctrinc -nl the test hove been looscly used resulting in

injusticc,

There are certain proseribed conditicns that nust be net,
before evidence foruing part of res gestae can be held relevant
and adiissible in lawe. These conditions are:

1« The st Lerents 1ust be contunporancous with the

f.ctes in issuc.

2e 2he gtatonents nust exploin the fact in issuc,.
3¢ The ui~teoaents nust be nade by the netor.

We shall cxr:ine these reguircments one after the othere

(1) Tre =t -t ..onts st be eceontenporencous with the faocts

8
in isguc. 48 sub.itted by Lord Cross:

"Phe roison d'etre of this cxception te the
heorsay rule is thit the stateent throws light

cn the nature of n relevant act beciuse of its
proxinity to it, In the absence of such Eroximity,
the st~tenent woulld lack connoction with the act
anl beeones A nere hoarsny assertion about it."

This requirerient is very striet and it is subnitted that, this
has nade, sonc julicial leeisions to be regaried as very unjust,

harsh and unrcascnable in the gyes of the ordinary nane

9
In the cuse of _TIZiEL va ity the court abscrved that:

"If not absolutely contenporancous with the action
or ¢vent, at loast so clearly associated with it in
tine, Dl .ce and circunstance thot they are part of
she thing being Zone,"

The distance in tine, it is subunitted is g question cf f.ct, and
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nmast be judged fron the circunstances c¢f each case,

It is further subnitted that, Spontancous and innediate
exclauintiing, a8 a result cof sulden piin or fright, are nore
likely tc be true thrn a czloulatoel staterent 1iade after
reflectican; but unloss such exelnrnations are to be regarded
a8 oviicrece of the truth of the faet stated, that criterion

10
is dirrecl.v nt.

in one other casg, this requirciant of conteipiersnesity
was stricuily opplici and cvidonce adduced as censtituting part
of res ootne wos heldl irrglevant and in~dniissiblce This was in

11
the c.ac oF o Ve WCDLEY, In thot easc, the accusc wns charged

with hiucce=brzaking with intent to comiit rape, and cvilence that
the accoss on the swe night went down the Chinney of another
house and had sexual intercourse with one of the inuntes with her
eonscent. The vrosccution wanted to adduce that eviicnce as part
of res gestae. that it was conneected to the faet in isgue. It
was hell by the Court of Criminal appreal that the previous
conduct of thce accused, was not gufficiently connected in tine,
place or circuistnec. In other words, it did not satisfy the

requirenent of Contenper-nesity, it is subaitted.

.+ Clngsic ense where this striet requirer.ent of Contenpo-

nesity w3 heavily eriphasised, is the nuch corlier cease of
12
Re Vo So ilrdiaube In th®t ense, the accuged wes chorged with

nurder o cutting a wouon's throat, wnd his Jlefonce was that

s8he conwitocl suieciic. The decoased cang out of the ruon in
which The prisconer was subsequently found, Her thieat vas cut
and she irncdiately criod "Jee what Bedingficld has “onc teo no"e
She was ov_. ontly secking assistancae, but 2icd before it could be

given, Thc anbove cuotod evidence yas subsggquently alluced and
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tendered as res gZestae evidence. Following the strict
requirement of contemporaneiiy, the court held that; that
part of the covidence can not form part of res gestae; for

it did not accorman the act. The wonan's statement was held

not near cnoush in tine to the act of cutting the throat.

This decision, like most subsequent decisions, clearly
1lustrates the harshnoss ol this doctrince of res gestae to
the victim, whor even in his grave cries that justice be done
Yo him, The test of"rilevance and admissibility" becomes more
a subjective test tian objective., Cockburn, C.J., obscrved in
the Bedinglficld's cisc that anything uttered by the dececased at
the time the act vus being done, would be aduissible as, for
instance, if shc¢ ol hocen heard to say something as 'Don't

Harry'.

This observsiion, however, will appear to come within the
strict requirc cat of Contemporancity: But situations of this
nature are real bocouge the assailant wsually does cverything
to conceal his act from human knowlelge. In most cases, the
vietims .re diccovirad after the act and the attacker gone or
about to go. Therciore, it is just recasonable thut staterments

by such vietims relating to the act be held relevant and admissiblee

13
In another case, Re Vo CLISTIS. where the defendant was

charged with assqulting; - boy. His defonce was alibi. It was
stated in owidence thit o fow minutes after the incident, ¥ had
returmed to the spot with his mothor and in the presence of his
mother and a Police Coustable had touched the accused and said
"This is thc man"™. {n being asked what the accused had done, P
described the asgaul¥e The court held that although the statement
"this is the mon® ic ~dmissible as being part of the act of iden~
tification, since it accompanicd and explained it, his explanation

a8 to how The ascaull took place was inagdmissible, However, it
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will appear that in civil cases, the courts may be more lenient,

(2) The sceond reoquirement is that the statemonts must
cxplain the faets in issuve To illustrte this requircment,

we shall refer to the cise of the Douglas}5involving an action

for ncegligence by lcowviny wlishted a wreck in the river Rhames,
4t was held teo he rwony o rejoet cvidence of a message to the
harbour master, an. o 2.5 promise to have the wreck lighted,
However, in the 1 <. c¢.so to illustrate this roquirement,

another qualifie~tion oi The rule was rocognised. The case is

AE:SSIZ ve LONDON “Re4uT.I 20, LTB? Just after a collision in which
a tramear was involved, -n indignant passonger said of the driver,
"By Jove, this fcllow':s conduet ought to be reported.” The
conductor retorted, "lc has already been rcported, for he has
been off the line five or six times today; he is a ncw driver".
This statement was hcld by the court of Exchequer to be inadmissible,
a8 the collision was over wnd the statement referred to some

earlier conduect of the driver.

Sone of theae strtenents are not made by a party to the
proceedings, or by a person having an identity of interest with
hin, But when staterments are made by such a person, they will
often be adnissible cn “he ground that they arce admissions and
in Nigeria, such adwmissicas will be admissible under Section 19
of the Lvidence icts Chen the distinetiion between statements which
are part of res gest.c 1v. chogse which gre narrative of past events,
and therefore in-dris.ible, will not be matcerial. Statements
accompanying =and exvl.ining a faet in issue may be admitted to
Prove either vhysical concition or mentel states. JWith regard
to Mental Conditions, »pnarticularly intention, the general rule
a8 to the res gestac is ~pplicable, as has been shown with regard
to a promise to light a wreck. But statements as to a party's

thoughts on the nature of a transaction, which night octherwise fall
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within the second group of res gestae mentioned obove, are
inadmissible when the party's state of mind is not in issue,
even chowrh the statements are nearly contemporaneougz yvet
somctiney statements of intention, which are nct contenporaneous
with th: Tacts in issue, are received wpon ancther ground, such

as their constituting conduct within the third group of res gestaee

(3) The stateonents must be made by the actor. This
requirement poses a scricus problewn in cases of murder or
culpable homicide., This is because, it nay not be possible
for the dcccased to maxe a statiaent during the acte. 4also, it
is not possible for the accused or the assailant to shout and
say "I am killing deceased", .. killer, as earlier obscrved,
tries to hide. TFact in issue normally do not occur in absolution.
It is thorcfore, submitted that, this requirecuent as well as
othcre create extreue hardship and it is difficult to say whether
justice cun be done Lo the deceased In murdcr _r culpable homicide

Case8.e

The doctrine of res gestas, which we hawve beuon discussing
so far, wnlike most of the principles of the law of evidence, is
inclusionarye 48 we have seen so far, under it, evidecnce may be
received although it infringes the rule against hcarsay, the
cpinion rule or the rule which generally prohibits evilence of
bad disposition on the part of one of the parties, and there
may be other cxclusionary rules which are mitignted by the
operation of the doctrine. atb &he beginning of the discussion
on this topie, it is stated that, the principle of res gestae
(or doctrine of res gestae) is a common law prineiple, which is

not dircetly referred to in the Nigerian Bvidence act. After a
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goanoral and brief discussion so far on this principle, we shall
novw scq whether this principle (or doetrin~ of ras gestae) is

applicable in Nigeria.

The yuestion whether the doctrine of res gestaec is applieable
‘ -

in Nigeria has been a subject of sreat Gubatc anong eminent scholars

on Nigerioa Taw of Bvidunces Thercfore, it is submitted that a
"Yes" or "MNo" answer is by no neans satisfactory. In an attenpt
te answoer the question, we shall examine the literaturc on the

gsubjoct a8 wll as thoe attitude of the courts.

AVAILABLE LITHR.TURE
(a) Nwadiglo, states in his book as follows:

"Athough the parasc does nct appear in the
svidence act, the Nigerian Courts recognise

and ¢pply its principles. Since it is a Comon
Law mrinciple, th¢ admigsibility of a fact which
consiitutes res gostac can be justified by section
5(a) of the icts The princijle,ip partly incorpo-
rated In scction 7 of the ..ct".'

(b) Rudd, in hig book also states s follows:

"The law yelating to res gestae 18 clearly set

out in English cases but in .igeria, the Lvidence
..ct Jocs Bot use this stuff al hougﬁ it Tgcognises
that this Yype of cvidence is reclevant®,

(C} Aguda, in his famous book stateg as follows:

"The EnFliSH Common law doctrine of res gestae
is net Iireetly ~pplicable wider the svidence
ilct, s we hgre scon above, the provisicn of
Seection 7 cf ¢ ..ct covers n wider field than

is covered by the doetrine. .any evidence which
willibgaqiggaa;b;ghunder t%e E%glightlnw wogldt

be vWinisgible in is coun virtue o ction
l» ®&urthermcre, by virtue g¥ Sgction S(ag of‘the
ch, the Jdoctrine can be mide use of in admitting
cvidence but not in exeluding aviggnes which is
declarcd relgvant under the Act".

ATTITUDE OF THE COURTS

In order to examinag judieial pranouncement on the subject,

we 8hall  roup the cages te two catescries:
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(1) Cases that were deciued before the cnactnent of

the Evidence et in June 1948,

(b) Cascs that were deciled ~fter the enactnent of the

Bvidence .ct.

We shall discuss only one principal c-sc dceiied before the
intioduction of the pres.nt Ovidence .et in 1945 for purposes

of cclhicrence nd then concentrate cn post 1945 cascs as these
ruct
constitute the modin / ¢f the discussion in this areae

21
In BNG WsYSKU ve R, appellant was chaorzed with nurder.

There ing evidence that, shertly after the dcceased had been
gtobboed, the decuased said, "Bang has short ne". Or to that
effcets In referring tc the principle of res gestae, the West

african Court of ..ppenl, observed, =nong othcr things, that the
statencent was clearly not part of res gestae, since it was made
some time after the actual wound had been inflicted, The Court
heavily relied on the c'\.s\.;;Bedingfiuld and the deecision of the
Court therein., Thc Court took the ruling in Bedingfied as a
guiding law. Here, we can scve striect raliance on precedents,
However, at that time, the decision could be defended in respect
of following precedconts because there appear to be no lececal
legislation te guide the court and sesondly the Yest .frican

Court of .ppreal fell within the hierarchy of kEnglish Courts in

the Cclonieg, with the Judicial Coumittee of the Frivy Council

28 the highest court for the Colonies .

22
In OYBN.HI v, OYSOELE, decided aftor the prsging of the ict

there was a collision betwaen two wehicles. .Jfter the collision,
the 2cefendnt driver told the Waintiff that his brakes had
fnilzd and that he had to choose between falling into a2 river or
colliding with the plaintiff's motor vehicle. It was held that
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the statencnt was gufficiently contenporancous with the collision

to be admisciblc s forming part of the res gestae.

This decision, it is subnitted, is indefcecnsible, the reason
here being tht there had been sinilar ensces, with sinilar situa-

tions 2nd the stoveumts »f the drivers have been rejcected as not

w

forning prrt of rcs gostnes In one of such cascs, JUSTIN v,
ASRNOLD .ND \ff where the driver nide written statcnent admitting
fault, the sv o2 .nmt wos rojected o8 not dbeing contenporancous.
The subrisgion, it is, however, contented, does not take into

considoratio: the fact thot the dvidence ..ot was already enacted
and the ' i-cvizn Courts could adwit such evidence under boction 19
which 2c0-13 i5h aduission without necessarily uphclding to the

doctrine o reoe gostac.

Unfortw: tcly, the ccurt in that c:se, did not even refer to
Section 5(a) ¢f the ¢t which allows such comwon law principles
a8 res gostag to be applivd in Nigerdia cr Scvetion 7 of the same
act, which is a¢ wile as to adnit such cvidence. However,
despite the short-conings of the court in that decision, it is
subnitted that the dedision amounts to 1 mere flexible and
positive npolic~tion of the doctrine of res gestae. The decision
appears nc:e balanecd than most of the 3nglish lecisions so far
considered, thougsh norg of these English decisions are on criminal

nmatters, whore the res gestae requirements are usually nore strict.

anothicr ense, to consider in this area is the case of SUNDAY

- _ 24 _
aKroN v, Doy 2 lue The appallant was sonvicted of nurder. The

only cye-vwitinuss callud Tfor the prosgeution was a boy, twelve ycars
of age. iz ovi.unce waes that he went tc bed on the night of the
incident -n? th i he latser heard his mother shout "Sund.oy hos

killed nc.® .hon he ran out he saw the aprpellant cutting his
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nothar with o m~tchet. The court held that the statinent of

the dceccwsed (28 narrated by the boy), "Suniay has killcd ne®

was 2dnissible both as a lying declaration and as part of the

res gestnc, The statenmeont accecenpwmied and cexplained the fact

in issuec which was the wurder ¢f the deceasceds. .gain, according
to the cvidonce ~fter nlicst twenty years of the enactuont of the
Nigerian Bvilcnee .ct, there was nc reforonce to Seetion 5(a) or
Section 7 of tht _.ct.

a 25
Inylwter eagc of OKOKOR v, THE 37 1B, evidonce of statement

by the dceconsced was ~dritted as part of res gestoo. During the
night . he incident two o¢f the prosccution's witnessces in the
case, wio lived guite ¢lose to the deceased, heard hin shout
fOvuc.arienvr has killed cel" "Ovucmariencr has dealt aatchet

blows on 2el® @ they »an out of their homses they saw the deceased
lying in - pool of blood &n the ground cutsidc 1is hcuse while the
appell-nt, who was o fow yards away, tried tc run w~ye. The
stateicsts wore held alnissible in cvidence as alrealy state abovee
In g sinil r situation in the cuse¢ of SULE IY.ND.. 5.L.WU v, THE

26
ST .TE, the lcectrine of res gestae was applicd to adnit in evidence

wordg uscd by thc decensed. In that case, a nunver «f persons
one night heard the deceased cry %Sule is killing ne," fron a
roorie The witnesses rushed in toc the roc:. at ocnce and saw the
deceased in n voel . blecd. 1t wae held by the lUestern State
Court of ..ppenl that the words wers adnissible as forixing part

of the res gestqe of the cffence, It is necessary to cbserve
again, th't cven in 1971 when this fage was decided, the Nigerian

Court did not .nke reference to the relevant provisions of the
Bvidence oot In adnitting evidence ~s res gestze.

Horever, it wil}l ~ppear that the Nigerian Courtsg are more

liberal in Laitting ewddence a8 rog gestae. This is denonstrated
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that 4 is ttitulde of the Nigerian Courts flows fron scue
relevent vrovisions of 5%& Bvilence .ct because in an enrlier

case of K vy B NG UZYI3EU, the court was heavily influenced by

English cueeisionss Unfertuantely, this ~rguaent can not even

stnd becausc cven in all those eases we have exanined so far,
decided ~fYcr the svidence .ct, the ccurts cil not, as already
observed, ..tie refercnce to the relevant provisions of the .Act

in applying the dcetrine of ros gestqe.

However, the Courts have net in all cases adnittcd evidence
ag forning part of res gestac. The Courts in Nigeria have, like
English Courta, in their traditional, iianner placed teo nuch
reliance on the striet reouireawmts that will render such evidence

28
relev-nt ol alnissibles In UDO v. THE QUuuN, the deceasud

received the injuries te her noeck 18 2 result of mn wpanult
ceritved on her by the appellant. . fter the injury the appellant
did 211 ko eonldd to treat hor. The appeliont sent Lo the wife
of n neighbour whe arrived e find hin trying to trect her and
askeG Ghorn bcth what the natter was. The apoellant said nothing
but the dcccased s2id thot the appellant had Yput his hand
between 1> legs, carricd her wup, and knocked her to the ground-
head-l-nz"e On the following day the deceased sent for her
brother and repeated the sine statenont te hin as the cause of
her injurics. It was held that the evilence of the deceased's
statenamts was nct part of the res gestae. In this case too
roeference was not made H;p Section 5(2) or Scetion 7 of the
Evidence ..cte.

We sh~1l at this point briefly exanmine Secticns 5(a) and

Section 7 i even Scetion 33{a) of the Bvidence ..ct in an

attenpt to letirnine 4heir relevance in the application of the
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of rcs zestae in Nigeriae. However, Section 33(c) will be
considured wacer dying declaration,
29
fSgeticn 5(~) proviles:
".othing in this Ordinance shall-
(a) prejwlice the ~dnissibility of any oviicnce
*.fhic;h would apert frep the ;)r(visli ns of this
Orcinance be adnissible®.
The oucsiion cne "y 28k is whether Sceticn 5(a) as quoted above
proviics any justifiecation for applying the inglish Coruwion Law

doectrine of res gestac in Nigerin.

The purpose of the Seeticn 5(n) is to adnit evilence, where
the Nigerinm Zvidonce et is silent on the adnissibility »f this
type of evid.once. On th-t basis, the scetion ean be invoked to
adnit -n item cf evidence where the Evilence .ct :dces not
specifically provides for its uxelusicn, proviled it is also
adnissible under the Ceriion Law. The Scetion was used by the

]

30 o & g
Suprcie Cort in Be ve ITULG, Yo 28nit a confussicnal si~teoent

which cont .ined faety favourable te the accused Durson, Brett ige

Cedek'sy who el the vourt's ruling comentad a8 fellows:

Mo natteor is not lea2lt with cxpressly in sccticns 27
%2 ¢f the Bvidence “cg‘; -nd the Ceomion Low rule,

L
Phoefere, ~pplies by Virtue of Scetion 5(a)™.

Commenting on Lection 5(al, Dr. .zula has said that it is a rule
of inclvsicn and not cne of wxelusicn, neaning that if cevidence
is adnissible unler the ..ct, Yt can nct be excludel nercly by

arguing that such evidence is dnadiissible at Comicn 1&31 There

32
is julicinl authority fcr this proposition, for in R. ¥. GWUNL,

the West . frican Cocurt c¢f .ppeal dgelarcd as followss

"It is worthy cf note that while Section 5(1) provides
that nothing in the Ordinanee shall prejudice the
aduissiblility f any evidence which woull, apart fron
the provisions <f the Ordiinance, be adrissible, there
is no provision in the Ordinance which allows any
cvilence to be rejected n%inmluissible gave ~8 preovided
in the Ordinance jJtaeglf ™
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» Critiesl cxanination of Section 5(a) is nut within the
scope i this thesis, but it is ncecessary o i-ke scne observationse

Sccticn 5(a) wis c. oizd Verbatin fren the Bnglish svidence .ot

54
of 1938, "z aarginal notes on the Nigerion dvilence et itself
acknuwlis . ;¢ vhis f-ecte. The Engiish #vidence ..ct, is o renodial

act in o -% it proviles for the adnissibility «f writton hearsay
evidence vii'or certnin eonditicnse Jincc the 1 w cf evidcnee in
Bngla:. g 5¢ill largely unwritton Scetion 6(a) in the 1938 was
ingerted i bring out this pcint. .part from the 1938 .ct, the
rulea gevorning the 200isgibility of evidencce nre still those
of the Ciiv..n law, However, in Nigeria, the position is quite
different s the law of evidoenee is ccdificd. To inkcerpret
Secticn 5(a) the way it is lcne in Bngland, it is subnitted, will
defeat the whole ~bject of having an 3vidence ..ct, and it ight
well b, as ir. Flym?? hns sugoested, that the provision was
inserted in err~r in the Nigerian Bvidence .ct and that its
presence has tenled te nullify rules of exclusicn appearing in
the 3vitunce ..ot itsal:%? The section was cithor inscrted in
errer vr % lecast nct intended to be interpreted the wny it has
been by the Courte is apparent if one looks at Secticn 91 of the

sene .Cha

Furthemwre on this scveticn 5(a), the Courts thenselves
have n-t boun consistent in its aprlication :nd interprotatione.
The Sceticn 2oes not ~1low the exelusion of any 2vidonce unless
that rule of cxeclusion is stated in the Zvidence ..ct itself. The
Nigerian ..ct nales adnissivility conditicnal on relevance, though
rclevant gvidence can be oxcluded if it is "tco rencte to be
moterinl®. Hewever, theg Nigerian Conrts, inconsistent with their
interpretation of Scction 5(a), hive, rclying on the Comuon law,

assuned that they have 2 discretion te exclude relevant evidence
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in erinincsl eases on the grounds of unfairness and prejudicee.

It is this cx.reisc of wide liscreti nory powers by the courts

that pui his test 2f relovwec md lidssibility into question.

8 bourved in scue 3f the czses, so L discussed, the
Courts in ..igorin hove wyjlied the anglish Coicon Low doctrine
of r¢8 estac, withcut rofereuce to Seetion 5(a) of tho act,
which o5 we have geen allcws the application of such unglish
or oth:r Co.vion law Jrinciples in Nigeria. Whethor or not
refurunce was noade to Jecticn 5(-) in the apolic ticn of the
deetring of res gestoe in Nigeria, the Secticn will -nly apply
28 earli.r cbeerved, whoere the Nigerian Evidence ..ct has not nade
yrovisicn as to the adriissibility of such cvidence. In the case
of cviience tht can be reg rdcd a8 forning part of res gestae,
Sgeticn 7 of the Nigerian lvidence .ct as earlicr obscrved is
widg enough tc ~dit such evidcence. Thoe Section prcvidoa?

R T TN A e g e i o
tﬁc 8 t,‘t..wn, are_relev mt u En\,r tm.. geeurred _at

:;,.-.u tife and place of :Lihz»n tines ani
131'3(:\.53

an ciasinaticn of the section will reveazl first of all,
that, if 2t oxpressly ot least, a wide intecpretation of the
Section will indiectc the inclusicn of the loctrine of res
gestree b the sane tince, the scetion expressly ccvers the
low mwre shon the deetrine of ras gestae coverse &£ we have
geen, 2 of the requirenvnts for the applieation of this
dcetria. is 'Contonporaneity' i.e. the event :ust be Contenpo-
rancous with thc facts in issus. There nust be proxinity with

reger? to time, places.

Under Scction P of the \ct, it is clearly statcd that such
facts arc rclcvant if there cceur at the sinme time -nd place or
at different tine and places. Therefore; whure a fact Constitutes




Howover, in practice, it scens that a Cowrt will have to
take two steps in respeect to the appliecation of the doctrine.
First of all, if an iten of oviience is tenlored to Constitute
res gestac, the Court will first of all exanine it, to ascertain
whether the fact or evilence fall within the strict requirenents
cf the doctrinee I[f the facts or cvidence f£all within the strict
requirciients - f the @ ctrine, the court will invoke the provision
of 3ecction 5(a) eof the ..ct and aduit the evidences Secondly, if
the fact .r cvidence toencercd dees net zost the striet reoquirenents
of res zoestac, the court will probably invoke Sceticn 7 cof the
Bvidcnee ..ct and adnit the evildencee This will appear, it is
subnitsocl, tc be 2 LOrq rexsonable pesition of the lawe. The
Crurto in Nigeria have applicd the doctrine of res gustac without

referonce tc Scetion 5(a) or Seetion 7 of the .ividence wcte

2e¢ DYIrG DECL.A..TION

The lcetrine of "dying declaraticn" is covered generally
by Section 3% of the Nigerian kdvidence “cg? The discussicn in
this thesis will be based 'n Sceticn 33(a). However, reference
will be nade tc «thor subsccetions cf that Section for purposes
of eohercncc. The purdese here cnece — ~wore is to deternine and
assess this teat T "relcvanez and adriissibilityV¥ in the Nigerian
Couxts.

It is a requirement that cvery person who is in pessession
of naterial evidencc, should give such evidence in perscn. The
position, however :ay be different when such evidence enanates
fron o deceased. It is, c¢n this basis that, it has been strongly
estnbliched thot staterents 1:1le by leceased perscns Ceonstitute

once of the nest inportont exegptions to the Bnglish heoarsay rulee
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We shall bricfly cxanine the hearsay rule in ccurse of the

digecussicn in this chaptor,

It is trug and eclcr thi:t stotesunts ly by persons whe
are dead must be proved, if they ~re © be proved 2t all, by
sone cther persona, Section 33 (£ the Nigerian fvilence .ct,
preseribes the cases in which such statu:cnts, if they relate
to relowant f.cts, are thoensclves relev-nt ond, therefore,

risgible in ovilences. The liscussicn, however, in this thesis,

a8 stated abgve, will be baseld cn Jeetion 33(a).

Befcre we prmceeud te exadne “ying declaration as proviied
for in 3ccticn 33{a) -f th. .ct, it is irpertant to cbserve that
adnissibility of dying dceclarations is nct confined to the Coivon
law and the 2vidence et alone. .ccording te the Moslem 1-w of
the Maliki Schcel, » etonwiction for murder or culpable hemicice can
properly be made on proo? of a dying declaration but it must be

40
suppcrted by the Kasama Oaths,

It is submitted that al%hough the marginal note to secticn
3%(2) speaks of “dying declara%ion*. Thore is nothing in the
subsection itgelf stipulating that there must be o formal decloration
before it is applienbleas It wowld agppear vht, wh:t is actually
requirel is o mere statement. Section 33(~) of the Lvidence .ct

provides, that statomaats, written or worbal, of relevant I~cis

made by 2 perscn who i8 Q¢al are thomselves vrelevant facte:

"then the statement is mn’¢ by a perscn as to the cruse
of his 2eath, or as tc any of the ¢ircumstances of the
transaction which resulted in his death, in cases in which
the cnuse of that pirsonts deqth comes into guesticn; such

statcpents Hre relevant o in t 8 for mard:y or none-
aiauﬁﬁ%c; of the &ecgﬁscdq% rson g%&lonfy w egdsﬁgh ppfgon
at the time of naking such declaratlon believed himuclf to
e in danger of appriaching death although he may h.ve 44
entertaincd at the time <f making it hopes of rccovery'e.

It is stated that the statements can be written or verb .l and
further thst such statements are relevant only in triqde for nurder
or manslaughter of the deceased person. In that eircumst.uce cr
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situv tion, the deceased porson must have beli.veld himself to

be in 2danger of apprcaching death, althoughk he zust have
entertrined scme hopea of rocoverye The cther types of dying
deel-.raticns ~8 proviled in the rest of Scetion 33 of the

Lvilence c'%f are rclovant and @Gdmissible in bith ceriminal and
civil proceedings. The purpcese «f relevance of lying leclarations,
it is subnittceld is with regard net _anly that the statcuant were
m2dc but with reg-rl tc the Weath ¢f their contents.

.t this pcint, the question one my ask is; wh-t is the
raticnnle ¢f this lcctrine of dying dceclaraticn. The raticnale
of this lretrine was 3tat.l in 1739 by Byre C.B., in R. v, .\:’OOJC'_'&_C‘}.I‘(J_

a8 follocws:

"Phe general vrineiple on which this species of

evidence l ),....%.tth is, th«t thoy,. ﬂrc l»clxrr-t.l
wsc i s¥brent hen’ the party” is he pe int of

Jdeath nd w wpg of t W la:. n‘*wcn
every e 0 ST R sg}.ﬁ.lc\j, -8 $Baci R
is in.ucedl by the mogt powerful consi.icr.ticns ‘bu
speak the truth; a situition sc sclemn -nl sc awful,

is consilerel by the law as creating or obligation
cc}_u:ﬂ. to that which is iap.scd by  pesitive oath
wninistered in g court of justice."

It woull appexr that the above quetel opinion by Byre C.Be
is tc the effcet that, when a person is <t the peint cf death,
the chances of lying »% that =oment are mininal, if n.t removed
aXIbogethor. It is submitted that, there is some form of religious
over-tcne in this, boecause it secrs te imply that no one would
like to dic with lies .n his lips., This likens the gituation
with ne whore o »erscen hag taken an Oath to speak the truth.
This dgeisin wae asprcpricte in the 18th century whaen people's
morality was rclatively hisher, But in the medern world today
with ng high regerl for noral values and gthies, the lecision is
highly quegtion~able.

However, notwithstnnding any eritdcism of that Jccisicon in

dcodCock's Casc, it 1§ certain that the rule c¢r the doctrine is
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not depenient on the ogligious belief cr Jdisbcliefs of the

declarants The crigin ¢f the duetrine sccus toe haive arisen
from the nced to ¢ justicc te the dcceased w well as the

accugal. This is run 4.1 toy, where the cnly ¢ ther witness

apart fron the J-c..5:0 is the ~ceused himself,

In practienl Htirns, it is subnittul that vhencver mention of
dcing justice is n~’c¢ in crinin~nl cmaes, the inpression created is
that of justicc to the sceusce! purson, net the deceaseds This
impression will appesr tc place the test ¢f reloevince and admissi-
bility in =n uwnbalancel prsiticn., That is tc say, mcre infaveur
of cne of the parties -nd thet is the accuscl. This pesticn, it
is further subnittci, < es not anount to fair dispensation of
Justice in Courts. 7 me Judges in Jig.ria and even of the highest
Court have nmalce very ovcriul observations as four justice to be
dong not only t- the accused out alsc te the lecensced.

r

In x_‘_';.;' JU v N :.'T; o .._J.:'_E ’ fm ia“:olu ’ J e U bs dI’VU‘\l a8 full‘: WS :

VIt 8¢ hooouas that in eriuingl c;sus the defence
ovly todlm of thQ referring te {y the ~eccusad
pevsones Tory ';tbﬁ a8 it qif cts tn victin, it is
eithar 2« Jbon or dgacred by the Jefend.nt, Bub
jusk a8 it is ossential that justicc be lecne te the
prisaner, s -J,L aust 1t be dene te the Zccensed
who in the 1 nul incss of his grave crics cut that
Justite be -ci¢ tc hin".

-l

In ancth'r ense JiJIU N,BIU ve THS 3T Ti, Justice Irikefc made

a similar cbscrvetion, The Justice cbserved as follows:

"Justice a8 I sece §t woul) cease te be just if viewed
from the enl «f the gccuszl cnlys Thore nmust alsc be
justice from the ond of the wrenged”.

One ean, thercfore, st-~bte that Yhe relevance wmd ~dnissibility of
dying declaraticne g corlier noted, are vital to the alministration
of justice an’ gront coroey, YRereforey nust bo token in applying the
test of relevance wml luaissibility.
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In discussin;; lying declaraticn, it is nccessary at this
point tec ex - irc tau Higerian aspect suparately from the unglish
Comi:on Low nsyuete Unlor Gecticn 3%(a) as stated alrealy, the
following o - 153 ms ~re requirel to make a leeclaration relevant
and admissi)lc ia cvidences

(a) The uelaration itsclf which way be written or verbal
aust be nf relevant foicts;

(b) The leelarwnt must have oie? befere evildence of the

leclar~tion is requirel to be givens

(e) The leclaraticn nust rolated to the eause of the
leath ¢f the deeclarant or 28 Yo any of the eircunstances
«f the trangocticn which resulted in his leath; and
the cwse of the deelarant's death must be in question
in the triql;

(1) 4“he ‘celaration is relevant only in trials for nurder
or o Inaslaughter of the doclarant;

(e) The .celaront must hive belicveld himsclf to be in
nger oL appronching death (anl the trial julpge oust
¢ o, specific finding that the particular leccased

L in fact believe in the danger of appreaching
ceih shen unliing the deelaration).

45
In the cwoe of CKSHIOR KUsh ve. TIB 3T.Td, the relevant

propogition st - S¢i is that the deceanel nust have beliceved himself
to be in langer of appreaching leath, andl the fact that the deceased
entertained the hone of reeccvory would be immaterial,

at this p-int, we shall briefly refer to the 2nglish pesition
cn relevance and adnissibility of dying dcclarations. .lthough
the doctrine of lying decclaraticn is ossentially based on the
English Common Law, thoere is o distinction between the Nigerian

law anl the English law. Unlike the requirepents undcer the



- I
Nigerian law ns we have seen, the znglish Cormcn law requirement,
is that tho lcceased nust have nale the statenont undcer "a settled
hopelcss ¢ .cet~tion of icxth”?6 It is subnittel, thercefore,
that ns lruse exists th:t there is nce funliuontal Jistinetion
between Ui conliticn of s person whe has "a settlel houpeless
expeetticn - lgath" anl that of a perscn whe only belicves
himgclf to be in langer ¢f appreaching lewth and who ~t the
sane tine « Sertains hope of rocovery.

Je sh 11 ncw ex~uine the attitule ¢f the Nigerian Cocurts in
the applic.ticn of 2ying lecelaraticnse We shall, first of all,

exanine o ease lceiled bef re the enactnent of the ..cte In

4
R. v, B.LG DYERU, on a2 charge of nurler the prinecipal evidence

against the accusc! was that the deceascd shertly aftcer he had
been stabbel siid, "Bang has shot me". .ccusad was not present.
There was no cvilence that lececased belicve) hingelf in danger

of leath. 1herce was other evidence to ccnneet thoe accusced with
the crinc but it was by ne ne=1s ecneclusive. The trial Julge
adnitted Cccoasel's statenunt and coavictel accused. On appeal
held tht the cvidence cf the doceused!s statoent was inadnissi-
ble, whether .3 2 lying «eclaraticn cr as part of tho res gestae,
and it woo dnpessible te sy that withceut this cvilenec the trial
Julge et ineovitably have cone to the sace conclusion as he dide
The Cours I« this caisc as we cbserved earlicr in our discussion
under . cirinc of res gestae, relicd sclely on snglish Common law

48
Bvilence 2! particularly n the case of K. Ve BLDINGFINLD.

The scernd category f cases arc thosc leeciled aftor the
enactrient of the Jvilence .ct in 1945. These cases woere then
decilecd unior the .ct and it is in this area, we are more concern

49
in our discussi-n. In the ease of R v, JOiii 0GBU3WU, the deccased
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who was in hospital weak and in pain, was asked by a police
officer the following Cay after he had been wounded, whether

he cowld make = s8tatecuwent. He £212id he could. The folice Officer
then -isked him if he thought he was going to die, to which he
replizd: "I don't know wacthor I am going to die." The deceased
then mde a statement a8 to the cause of his injuries which was
taken dovn in writinge It was held that this st tcoment was not
aeuloeible as a dying declaration a8 there wi 0 proof that the
2uecuased vhen making it, beliceved himself to be in langer of
approzching leuath. .ny seclar~tion nele ~I1Cr The decegsed has
abrndoned the belicf of being in danger of ~rproaching death will

not e almiaszible wylor this healing.

50
In another cuso of IOMC G.RB. .ND ~NOTH R v. R, after

suffcring an attack which ultimntely cruscd his death, the
deceuscd told the first person who found him injured thut he

was going to die, thrt he had bueen benten, and that once Momo had
instignted the beatinge It was hoeld that this evilence was
Proporly adaissible gmdcr this healding., . Jtor the leceased

had bocen t~zen hone and given water, he mai.c o further statement
a8 Yo how he received his injuries, in the presence of two persons,
~cecording to them, the detgas.d then said nothing bout his
exveetation of doathe In spite of cbjection to this evidence,

e trinl Judge admittes it, taking the vicew that the first
sentouwont made this sceond statement alniscible as the former

hi~1 contained wordings sbowing an oxmochation of denthe He said
"h.t ie a sufficicent belivf in impending death to support further
deelarations male dhe same evening." The Fceler-l Luprene Court,
howcver, held that bhat was too wide an cxpressicn Heeruse of the
possibility that the expeetation of death might have been, owing

to his being 2t home and amang friends, rcmoved the foar cof death
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of the latter dcclaration was wrongly almitt.l. It is submitted
that a statcment adnissible under the provision is for purposes
of proving thc cnuses . circumst-nces of the leclarant's death,

not th« oxpression of his oninion on his killer's mutive?1

Ta.rc are fundamental arguaomts that can be raiscd against
ehe nuvion tust the leelarant ¢f a statceuent purportel to be a
dying .celnration wust belivve himself to be in laag.r of
appronching Junth although he nay entertain hepes of recovery

at the time of naking such statcacnt.

First of 11, the notion as carlier obscrvel, plaices too
hervy o burden on the vietim 2nl theose who may be called upon
to prove the staterent after the death of the leclarant., It,
therefore, becomes o~ preblem here tc positively apply the test
of relcev-nec anl adnissibility. There are cven oceasions when
a pergen may ncot eidher expressly or impliedly wanifest belief

in being in lwmger of approaching leath, and yet, shortly there-

after dies of the very injuries sustained, The vietin or his
doctors is quite possible may not be in o pesition to appreciate
the f:tqunqture of the injury or injuries the vietin has
sust_incgf

There wre case8 vh.rc the conlition ¢f o potient may be
guch tht death is virtually certain, subject only to divine
intcrvontione The doctor attenling to such a potiont nay know
but not the patient hingelf., Toke, for exanple, where X hits
Y on the ferechead with an iron rod. Y sustains injurics that
affoct his brain. Helical opinion here is th:t Zeoth from this
type of injury is certain. In oxdinary <irow.stonces, the fact

that lcath is a virtually certain would be known only to the
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victim's loctor cr docters but net to the victinm henself. It
is, thorcfere, submitteld that the 1w appears hurd in this
circunstance to expeet or require the vietin to cxpress when
askcl, a rusolved aental state or bolicf in lang cr of approaching
deathe FHowover, the exarple stated abeve iay be oxtreue, but it
is herod vhat it nay serve te illustrate the law on Llying declara-
tion in izoria. Consilurcl medieal opinion is Vit whon a porson
is in ~r o pain anl listress, there is harlly any rcon in his

5 . - 22(0,
nind %c cnzeculate on his chances nf survival or death. is
meticnl copinicn ean, therefore, be rugwicl os contrary to the

popular belicf that the law scens to convey or represent,

In Hir‘erian Society, as it cculd apply in othor societies
probably, there arc inlividuals, asong ther the cllerly and
traditional society lealers, vho would not mewingly alarm members
of their fanilics and their people by openly expressing belief in
fear of appreaching death, c¢ven if they were in a prosition to
forescc their pending leath. L direet questicn to sueh persons
as to whother or not they thought they were going to die would
not nccessarily proiuce or extract an affirmat ive answver regarding

fear of inending lc:tg?

It is argucd further thet in cvery situ-ticn, the court or
tribunal is chargel with the responsibility of (oi.rnining the
nentel utnte of o dead person. This croates guite a scricus
probleu ¢o the Court. It is oven not casy for the Court to
deturniiie the nental state or state ¢f wind of o 1living person,
lot =lone thw;f; lead person, It has long buoen .cknowlidged, cven
in the science of law, that nct even the lovil is ecapable of
accuratcly “ctermining what goes on in the nind of a person at
any given tince Inevitably, the Courts should ceven be nore
caubtious in holding that 2 particulsnr poimt or coment in tine a
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person either "believed himself to be in Janger of approaching
death”, or “eoulld net hive beliceved hinscl? to be in danger of
approcihri.iy death." In the cise of lciwo Gurh34as we have seen,
the i.cersed teld the first person who found hin th-t, he was

going to lic vec usc cf tho beating instigated by Mcuw Garbae

It is subnitted that th.re are situations when o vietim
deelcres "I an dyinz® such leclarationsg in nost coscs ~re due
to poin snd not beeause the vietin belisves hinscelf to be in
danger <7 appreaching dcath, although death nay cventually
result from the injurices. This situation, however, is different

frem the rne where a person net at pains lying on a hospital bed
calls his wife and children for prayers on grounds that he is

dyinge. In this partieular situation it is suggested that the

patient fclt and belicved that the ¢nd of his life in this world
was at hond,

It swust be noted a8 a conclusion to the discussion on
Section 3%3(a) th:t,whenever there is any doubt as to the
applic:tion of dying declaration as well as any other legal
principle in criminal cases, such loubt is usually resolved
infavcur of the accused person. This has been accepted in
Nigerisn Lol Systems It is unfortunate that whoncver "doing
Justice" Luciiws an issue, particularly in crininal triale when
eithcr Yhe libuerty or the life of the accused is at stake, @«8e
in trials for nanslaughter or nurder, the law 2nd those adninis-
tering it scen to bdocome overzenlous with tipping the scale of
justice infavour cf the accuscd. 3Jection 33(5) of the Nigerian
Constitutigg providecs for every person who is charged with s
erininal offcnece to be preswied innccent until he is proven guilty.
It is alsc a c-rdinal principle in law that it is better for 99
guilty pecnple to go free than for § innocent nan to be hanged.
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It is subnitted th t all these dogontie principles in law
are intenlicd tc enable justice to be dcnce That justice nust
not only be donc but scen te be dene is an 0ld legal naxine
However, there is a cauticns reoinder here, anl cuzsht to be at
all tircs, that the lead victin is lso desircus cf seeing that

justice 18 Z¢ne tc him.

A8 coarlier imdiecateld, a discussion sep.rately on other

55(a)
gubsogliinrz of 3ucbicn 33 of the Bvidence .ct do act cone within
the scrpe <7 this thosis. Howevor, Qying dcelarations under

thesc « thor subsceticns ¢f Soceticn 33, are relevont -nd adnissible
in ovilcnces Such dceclaraticns pust past thrcush stringont tests
to be lcelired adnissible gencrally in both crinminal and ecivil
trinls. Oying leclarations under the cthur subscetions of Seetion
33 arc theréfore substantinlly lifferent from 2ying declarat ions
under subscetion {a) of the Section 33 which are relevant and

adnissible only in purler nd nanslaughter trials.

Unler decticns 34, 35 and 36 of the svilence .ct, statcnents
Aale by persens whe cannct be called as wi®ncss can be relevant
and alnissible in evilence. This type of evilence tc be deemed
relgvant an! adniszible, hna to fulfil varicus requirenents. A
detailed liscussi.n on these Scetiocns is not within the scope of
this thesise.

fhe liscussicn hal becn on dying declarations gencrally, with
a dotnilel exaninstion of Section 33(a) of the kviicnce acte We
shall noxt bricfly coripared the loctrine of "rus gestre" as applied
in Nigeria, nd the lectrine of "dying declaraticns™ unicr Section

33(a) of the Bvilence .cte 307263

-

3. R4 GST.E" LND MDYING DICL.i [1IGN " UNDER SBHCTION 33(a)
COlix.. 2D P 7N
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Genurally the principles of "(cs«'éeaﬁae" and "ayy

1AL
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are treatel as cxcec,ticns $0 the heorsay cvilenees In English
Cermcn 1w, the evidence of a stote .t nale tc o witness by
a perscen who is not hinself callel ns - witness is called "hearsay"
if the objcet ¢f such cvilcenee is t¢ establlish the truth of what

is cont~incl in tho staltcuent. This oy be in forn of an oral or

under .n;lish law, inadidssible s evilence i the truth of what
[ =4
26

g asgtrtoeds

In the strict sense of it, »8 far as Nigoeris is concerned,
the ruie gainst heorsay, is net by virtuc of being a2 rule of the
Enzlish Co.vwn law part of Higeria lawe But like nany cther
Cormen 1aw rules, the rule is largely applicd in Hiseria as part
of ur Lw. The rulc against hearsay is a rulce geverning inade-
nissipbility of cvilence. However, a letailed liscussion on the
henrsay rule is not within the sccpe of this thesis. What we
intend tc highlight herce is sinply the fact that "res gestae"
and "dying lcclarations" cven though are hearsays, and will be
inadnissible in c¢vilence, they have by statute and julicial
pronouncarients be classificd a8 scrne c¢f the excoptions te the
hearsay rule. It will aprcar, it is gpubnittcd the necessity to

nearsay rule, has to do with
group these rules anong the exceptions to/the peculiar nature
of such cviicree of ro8 gestae or dying declarations in the

gdninistr»at ion of justice.

The “octrine of res gestae is generelly aoplicable in both
crinir.l wnd civil cuscse That ucans, the loct?ine con be nade
usce of in bLoth cerininal and eivil drials. It will appuar in civil

7
cascs, thc courts are uore lonieng in the applic-~tion of the
doectrine of res gestagce Howcver, in cricinal cascs, the courts
will appe~r to be nore strict on the requircnients that will render

58
a piccc of cvidence relevant and adnissible os prrt of res gestaee.
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On thoe other hand, the doctrine of dying declarat ions

a8 contained in 3ection %3{a) of the #vidence act, is relevant

in trials for murder or manslaughter of the deceased person.

That means unlike res gestae that is applicavle to civil and
criminal trisls generally, dying declarations under Section 33(a)
are restricted to trinls of the vietim's attacker. This, as we
have seen in the discussion so far, is one of these peculiar
principles ol the la%? It must be noted, however, that dying

declagrations under Section 33(b) - (e) of the Hvidence ict are

relevant canc admissible generslly in both crimingl and civil
61

trials.

The doctrine of res gestae is an dnglish Common law doctrine
which 1like o?her bnglish principles not directly providied in
Nigerian law, wan be applied in Nigerian Courts by virtue of
Section 5(2) of the Bwidence Ac%% It has been warned that while
Section 5(a} vrovides Iar the admissibility of evidence which
could not be sndmissible under the ict, the Section should not
be used to exclude evidence merely by arguing that such evidence

is inadmiszible at Common law,

In some murder or manslaughter cascs, the courts in Nigeris
have held statements made by the decagaed persons either admissible
or not admissible as dying declaratlons or as part of res gesta%%
It will appear therefore that in murder or manslauvghter trials, if
a Statement or piece of evidence is proved relevant and admissible
as part of res gestae, suech evidence can bo admissible as dying
declarationze This, will of courge depend on the facts of the

particulor ciice

The doctrines of 'res gestae' and 'dying declarations' come
within the hending of statenents mads in specizl circumstances.
Thege specinl circumstances, as we have seen, will include,

statements by the deceased az to the cause of his death, statements
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by a witness as in the case of OYSNAINI v, OYJDELE as to the

cause of the accident. The 1ist of statements or facts made
and admis iible in 3pecisl Circumstances can be inexhaustible,
so for purposces of brevity and convenience, the scope of the

thesis ag earlier stoted had to be limited to res gestae under
Sectione 5(a) and 7 and dying declarations under Section 33(a)

in partiC‘J.l-'lI‘ .

Conciusion, what we hauve stated so far ibove, constitute
some cciparative features of res gestae under 3ections 5(a) and
7 and dying declarations under Section 33{a) of the .ct. The
list mey not be very exhaustive, but the whole purpose iz just
to identify the relationship between these two peculior principles
as hove been applied in Vigerian Courts. The test of relevance
a8 a busis of admigsibility in our Courts, will appear to be
in 2 much more wnpradictable position as we have soon in the
applic.tion of these principles. The strict requircments that
must be net to render evidence relevant and admissible under
these headings, will appear to work unfavourably against the
victims The test of relovance and admisslibility, as o deter-

mining factor can be seen, then, not to play that noble role

of fairncass to all partics concerned in a trial.

The discussion on this chapter has been on 'res gestae!
and ‘'dying declarations' 23 statcuonts made in Special
Circumsti vicea. In the next chapter, we shall discuss "admissions

and Confesaicong!.
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CHAPTER FOUR

LSMITE5T0ES  AND CONPEISICNS

1« IHNTRODUZTLC.]

4 poweriul proresition of the law in this area is stated
1
by Eyrxe C.B. in the case of Kk v, H.DY, a3 follows:

“The nrequntlnn is that no man will declare
% against himgelf, unless it were true
bu every-man, if it were in a dif1icult§
or in V1cw of one, will makte declarations for

hinself”.,

It is submitted that, the application of this principle or rule
which is exclusionary, may at tiuwes lead to a situation whers

evidence that wculd ptherwise establish the fact in issue or the
relevant faiet will not be admitted and, therefore, there is the

2
risk of niscerriage of justicee.

In the cose of CCHKL ve CURLE .ND CCOK? a husband petitioned
for divorce on the ground ggat the wife committed adultery. The
wife had been in the co-respondent's bedroom, so that the husband
suspected lvis rve The Co-resvondent denied adultery and
immediately telepkoned a Doctor to come and examine thew in
order to isguc .. Certifieate to the effect that no sexual
intercourse had taken place between them. The Doctor however
refused to carry out the examination. “he trial court admitted
that the act of telephoning the Doctor was consistent with the
irmocence of the respondent anld co-respondent: But on appeal, it
was held th:t the telephone conversation ought not to be admitted
in evidence for the rcason that the medical doctor! examination
would have buen futile. That is to say, the respondents nust have
prepared theiwsclves for the exaudnation to gvert the truth,
Furthermore by that standard, the reapondents knew the examination

will be noegasives However, it is subnittod thot the doctor would
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have gone ahead with the medical examinatiun, as it was the
enly way of proving that there hal been sexual intercourse.
In the circumstance, for such an examinatisn tae produce any
pesitive result, it must be done just immediately the act of

sexual intercourse is discovered,

A statonnt made that is adverse wr against the interest
of the makcer willi be gdmissible im evidence as tho truth of the
content. 3y the various provisions ef the Bvidunce Act, such
gtatements wiich arc either admissions or confessions arc applied
in both civil amd criminal proecccdings. The rationale for admitting
such st~tcements is th-t the statcments mercly contradiet the party's
present aseertion, If, for cxample, in o confession or ~dmission,
the defendant had admitted the comission of the crime, but during
the trinl, the s me defendant denies, this contradicts his earlier
nsgertion. A similar illustration can be stated in 2 civil case,
where for exnmple 'aA' ~greed tht a2 valid contract existed between
him and 'B', but during the trial, the same 'iA' denies the existence

ef such 1 valid contract,

The vilue ci Lhe evidence in ¢hnse circumst nces stated
abdve, it is :ubwitted, enhaince or inere .se the Probative valuc or
evidential vi.iue nd not admissibility. In effect, such evidence
can ba adulsei.do, Dot what paffers is the weight to be given to
it:. The test of rilevonce a8 2 bT'.SiSf/r Anisgibility in our
courts n3 we nwo usuen 8o for, must ﬁo‘t be trcited as -~ goneral
rule. It muat ~pply -~ccording to thc peeculiar frets of ¢ch.
cagcs Furthor, dinissibility of an ibtem of ovidunce docus not
nceessarily ~ive risc to genoer~l roliance on it by the Courte.

The Court will, tberefore, appenr o be the ultimatce determining
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ingtitution nas t0 what is relevant and adnmissible in evidence

and the weight to be attached to such Jridence thereafter.

2e . DIiTuwIUNS

)

L8 detfined in Section 19 of the aviidence ..ot an adnission
is g stabtenent, oral or documentary, which sugrests any inference
a8 to any fact in issue or relevont foct, and which is nade by
one of the persons znd in the circuwstwmees specified in the .ct,
This definition will appear %o relatsc to what is knowh as an
infornal admission., It is, therefore, submitted that a nore
genexrsl definition is that an admission is an express or implied
concession by a person of the truth of an alleged fact? This
genernl definition of ndnissions will, therefore, include formal
and informal admissions. We shall then discuss each of thess

types of dmissions seporately.

(n) INFORMAL LDMIBSIONS

2n informal aduission by a party or his representative is
often admlascible in evidence as the truth of the content. Such
ndniggion nuet; however, comply with certnin requirenents which
wo shall see luter in the discugsion and are usually regarded

a8 an excepblon To the hearsny rule under the snglish Corrion lawe

« Verbal adiission has no formal requivenocnt, such an
edrmigsion, it is suonitted, can be n-de in any form and in any

circuwastmnze For oxauple, =« self confession which is over~heard

by o third party is relevnnt and adunissible in evidense., 1t nust,
however, be noted that, the pergson 4o whom an ndmission of this
nature or type is made is generslly dmmaberizl. It is submitted
therefore that a statement mede by a person to himself if over-

heard by suilecne elseg oy be received in evidence if it amounts
o an admission.
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6 .
In R v. SIJONS, it was proposed on a charge of arson, to

call 2 witness to prove what the prisoner said to his wife on
leaving the liagistrate's rcon after coni:itt-l. The court =llowed
the witness tc be c~lled becruse "wh-t ~ Derson is overshoard
8aying to his wife, or cven s8-ying to hiwsclf is evidence." It
certainly thercfore neans that o reurk tivle by = uan to his wife

on le~ving court, if overhoea@djay be prevel by a third pmsonz

Although in the statutory definition of ndrission, referance
is nade to statenunts, it is subuitted tht conduet oay also
arnount to mm -1dz.ission8‘» Conduct theruvfore of third persons or
parties is not hearsaye. The conduct will then be adnissille
either 28 n relevant fact or as an inplied adnission. It is
further subnitted that op.rt fronm demeanour, which nay soictines
be o factor in an inplied adnission, active conduct 2y constitute
am adridssion. In MORI.LRTY ve. LONDON, CH.TH. JM WD DOV..r R-.IL.:;_._;_Z?

B

when a plaintiff suborned witnesses to cormit perjury in support
of a alain to danages for injury in » railway ~ccident, proof

of thia fuct was held aduissible, and wos treated by cne of the
Judges oxpressly 28 n zdiission by conduct that the plaintiff's

clain wns Palse. The sane view ks beca adopted for suborning

10
false evidenece for the defence in erurinnl ootters, and the

11

suppression of gavildence mny be sinilarly regarded.

However, these cascs nay nlso be looked at in rgspaect of
other casces. In ns nuch as conduct or statenents can ancunt to
am ~dnission, it is subnitted that in an sction to recover
conpensnation for daunges done to the property of the plaintiff
by the defendnt, the plaintiff cannot succeed by rierely proving
an adniigsion of liability by the defendant if in facet no drrvge

T
is suffered by the plaintiff.
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In JOHN VWILBuRFOICEZ B.uJdliQ ve 5.C.0s.., the plaintiff

claincd daiages frow the defend nts for injury caused to his
house by vibrations during the building cucraticns of the
cefend-ntse The defendonts had writtan to She plaintiff
tolliag hixz that "his hcuse wouwld be repoirced ofter coupletion
of our store and as this is not finishad yet, we cannot do
enything until the coupletion of the buillinge." The plaintiff's
counsel contended that this lotter was clear adiiiscion of
liability and on undertakinz to repair the plaintiff's house.

It was held, however, that the faect th~t the defendants in their
letter appeared to ~duit scone damages rinde no difference as no

dannge to the plaintiff's house was in fact provods,

14
In another ease of CHIZF D.T. AKINBIYI ve R.LILTU 4NIKd,
the conduct of o party was held to anount to admission. In that

cage, dAhe appellnt sued to reccover a sun allegedly paid by hin
on behalf of the responient whe cowmtercl: ired for the return
of goods wrongfully detained. The kagistrate disnissed the
appellant's elain and entered judguent for the respondent on
thoe counterclain. In support of her clain thie respondent had
tonGored in evidence - list of goods which shu alleged the
rpoellant Lhind detained which showed the valuce of the goodse
This list was Gidtted in gvidence by tho iy ictrate without
oojection or «ny cress-es-uiination on the 890Wray of the list
by the respondente It was hold that £ailure to cross-eXamine
the regpondent as to the accurwcy of the list produced by hor
~ounted to an adnission that it was correct.

However, socnetiines, it seviis that sone cther policy

considerations are taken into account by the courts in deteriining

which st~teuents or econduets ean hg relevant as adnissions. The
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gcourts in these circuustonces nay not expressly say so,

15
In MHODULE CLOKC v SIIISON CL .TUNDD OLULC & .I0L, the

respondent crcss~petitionced fer the dissclution of the narriage
between hiusclf md the petiticner on the ground of sdultery.

The respon cnt h.d nade an ~llegibion of alultery by the petitioner
to o Police ufficer in hor prescnce ~nd to huer hewing. The
petitico sy 111 2ct dony ite It was hold thot this cuuld not be
taken to o sufiiciont procf of -n adodssion of the -2wlt.ry by

the petiticrcr,

In L:gri«onisl Cases gencrally the courts appesy rceluctant
to accept in avidence certain itens unless such iteis ~re both
cogent ui. conmvinecing. OSilence i?6thia circwistnce nay anount

to adindscion. In BEUJSSLa v, STuUKN, the plaintiff sued the defendant
for

g ‘breach of prenise of marringe, and called her sister whe leposed

to the fict that she hewd the plaintiff say tc the deft; "you

know ycu always pronised to narry ne, and ncw you don't keep your
words", to which the¢ defendant '1mde no answer beyong giving her
noney to induce her te go way. It was held that the defendant's
8ilence ~wunted te n adrigsion of the prondise te narry the
plaintiff.

17
But in TIDIILIW ve ULLiCLE, ~v robo2ation of m alleged

prouise tc .wryry was sought in the failure of the defendant to
deny thc pixnises Thuose, letters had been written to the defendant
8tating th % he had prouvdsel te warry the plaintiff, The defendant
had ipnored The letters, .l the court held that the defendant's
failure to roply did net wicunt to an admission. The Julzes drew
a digtinclion between business and other correspondence; failure

to anpwer - business lcetter nisht be sorie evidence of the truth of

the stotcrients in it, becquse in some eorziercial transactions a
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reply night be expected; but in soeial ratters inportunities

are often best ignored. Howevery Koy L.J. declined tc lay down
any general rule, holding that all the circw stances nust be
locked ot to deteriiine whether the failure to reply alone anounte
to :n alnission., Such failure to reply has souetines been treatc”
n8 - Luission.

It is subiitted that, 2lthcugh in very caceptionasl circuns—
tances, an inforonce fay bg drawn fro. a failure to give an
explarvilion or uiselaiier, ns a gencral ruic, whore a person is
inferniedl that an accusation has been nale agcingt hin, his silence
oleneg cummot give rise tc an inference that he accepts the truth
¢f the nccusaticn, furtherncrc, the faet thait he was not informed
of his right not to reply to the accusation can not support an
infcrence that his silence was not in cxsreisc of that righ%.

(b) FOKM.L ..DMISSICNS

Unlike infcrual adnissions, forial alinissions are cconclusive
and binling, such th.t they cannot be explained away or restricted

to specific litigntion or vrocedure. Dr. .gula stbes that fornal
adnigsicns, are adiissions ninde by a party to civil proceedings

80 28 to relieve the cther narty of the necessity o»f pruving the
20
natters adnitteds It has been held that when beth parties have

agreel. ~bout 2 particular watter in their pleniings, such uatter

need nut be proved md they shoula wecept such -n agzreed fact or
2

stipulation® a8 ¢stablished.

Unler the various existing rules ¢f the .iish Courts:

L

"any party tc a suit :ay give nctice, by his own
state ent or ctherwise, that he adnits the truth
of the whole or any part of the case stated or
referrced to in the writ of Sunnona, Statermont of
clain defence or other stataenent of any cother
par‘by" .
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Once a fact is ~dnitted in this way in the pleadings, it is
taken as egt~blishel and nc proof of that £t is required.
Furtheriore:

"y porty nay, by leave of the crurt, call

v n any cther party, by notice filed in court

“nd served unler order of the ccurt, to adiiit

-:n;{ woeuient cr fact, saving just excepticns

~ul on gr-nting such lcave the court shall fix

the teorus and conditions thcerecf, incluling the 22

t1:2 within vwhich the aliissions arc to be nade".
Usually it iu % the uption ¢f a prrty t¢ 2 civil prcecuding or
his cow el v Wnit facts at the trial ~nd the ccurt in that
eircungirnce ay not 2llew evilence tc be given on such adnitted
fictse It is subnitted th-t in scne cases the court nay insist
on further procef of even o fiet adnitteld in the circunsgtances
gtatcd w,‘:r.v%? Purthermiore cven if such adnitted f-cts are
adniscible in evidence, little or nc weight nay be iziven tc thene.
However,; all these, 4t is subnitted, Jdepend on the special

circwist-nces »f the [ase.

Fornnl adrissicng apply only to civil cnses. 3Scction 74 of
the Bvidence ..et specifieally nakes provisicn for fernal adnissions
in eivil preccedings. Fornal aduissions like infornal adnissions
ean be in written, docuiontary and cral forns provided such
fornal adniscion are clear and nade in open ccurt during the
prc;ceofliné? There could, hewever, be on iuplied fornal odoission,
as subi-ittel -y Or, \_m‘?? proviled it can be reascnably inferred
fron all tlc cirecumstonces. It has boen held thot plealings
delivered in o provious trial can not be usced as ~drissicns in

27
a subsequent trinls. slsc it would appear that the Jlcpesitions and

oral teghtiiony of o party's witness in a previous prcccoeding are
. . . 3 B 1 L3 £

not reccivable ngainst hin as a;la'.‘.lss:l.ong « However, this is not

a gencr:l pr-position beesuse in casc cf affilavits the position

29
ig differcnts On the apprlication of a party tc a prcceeding,
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claim admitted by ¢ . opponent without necessarily waiting for
the determination oi iy other issues Detween tle pariieg? Juch
judgment or orucr willi, however, denend on the discretion of the
court, The st.ce 2t which aduissions under this heading are made
usually depends oa the rules and procedures obtainable in the

various courts.

The Figerian 197¢ Constitution has empowered the superior
courts in the land to make their own rules and practice to govern
theal It is howeveir, cautioned that each of such rules and practice
should be in conformity with Section 74 of the Zvidence Act. However,
by the provision of jection 24 of the Bvidence &cgf Oral admissions
informal or formal as tc the content of documents are generally no?t
relevant and, tlercfcre, inadmissible. In any case where a witness
shows that he is entilled to give secondary evidence of the content
of such docwuents, it can be adunissible. ulternatively, where the

genuineness, or authonticity of the document is in question, such

secondary eviucnce ¢ be allowaed.

FParthermcre wnlor 3ection 25 of the Svidence &2%, if an
admission is made vii. the cxpress understanding that it will
not be given in cvidence during a eivil proceeding, such an
admission will not be admissible. However, where thore is lack
of express understanding as stated above. it will appear, the
admissibility may be deduced from the eircumstances under which

the admission was madee.

An admission whether informal or formal, before it is
admitted as evidence, it is subnitted, need to neet certain
requirenents . There are two of these essential reguirenents

which are worth noting here:
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(a) The types of perscus waking the 2dmissisng. This

is usually very important in determining the
relevance and admissibility of such facts as
admiscions. 48 we noted earlier, admissions by
infants, Oersors of unfound ninds may not be

admissibls per D

(b) Mhic H2rzon to whom, the aduission umay be made,
oo natters slot. The essential statutory
Teouirements governing conditions uander which
aoiis.long may be made are contained in Sections

20 = 25 of the Bviience Jct?4
It is subritted th-t these provisions of the Act are not axhaustive.

There may U rul 8 coanligined in other Statutes, which may be
substantive vr roecedural that treat or supplement the law provided

35
in the Bvidence .ct.

36
Section 20 of the lvidence act makes provisions for parties

to proceedings and their agents to ke adrissions. A detailed
discugsion on this, may not be necessary here. ‘hat is important
to note as appliecs in other situations, is that such admissions
must pass through the test of relevance as a basis of admissibi-
lity. Zven when such facts regarded as admisasions are relevant,
they may not noecessarily be adnitted because there is the wide
judicigl discretion in admibtiog and placing weight on such

evidence.

. - . . 4
Section 21 wd 22 of ithe Bvidence “02 also make provisions
for other third porties that may make admission. In the case of

38
Re v, MALY.0.00, it was observed that, if a person is said to have

particular inform-tion, he is a referee and whatever he says
amounts te an admiszion. If a nan refers another upon any

rarticular business to a third persom, he is bound by what that
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third person suys or does concerning it, as much as if that

had been said or done by himself. However, it is important

that if an adnission made by an agent is Yo bind the principal
or person on whosc behalf the admission was nade, that admission

39
ought to be made during the exiotence cof the agency relation,.

&t this s8t-ze of the discussion, it is important to observe
that, the generzl rule w8 contoined in Section 23 of the Bvidence
&cg? is thut adrissions are relevunt and probable only against
the maker or his representative in intcrest. There are, however,
cert~in conditions stipulated in Section 23 of the act which
must Do datisficd to make such admission relevant., It is,

41
lapo.5.nt to note the case of QY NAMI v, OVSv.l.u, where beside

vhg ot vement made first as to the cause of accident for which
he was "rosccuted, the defend.nt madc a stabtoucent to the Police
o8 to his nogligence. It is submittcd here thov the admission
by the defendnnt to the Police cannot be binding on his master

bee e the Btatcuant was that of the defendant (driver).

Then finally, the ligal consequunge of admissions usually
dependa, first of all, on ‘he circunstance of the particular-
casc. This is very important if the test of relevance and

a@miscibility iz to bu applied in o nore rational manner for
justice tc be done to all parties concernced.

Seconlly, the lugal conccquences of z2dnission will also
depend on whet.ier the dmission i formal or informal. Then
furthermore formal adnission has more to do in civil cascs
th.on in criminal, while informal admigsion can ~pply in both
criningl =nd civil cases, «lsSo the provisions of Lection 74

of “he Mvidence act gppear w5 we huve scun to restrict formal
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adnisgions to civil cases onlye.

Then, it is subuitted, th2t after everything clse, the
value of nn ndmission dcpends on the circumstsnces under which
it vas nalec. It is for the triwl court to dcecide the issue
ond to give duc weight to thoe allcged admission and the
explanatory facts or CiTCWSt!ﬂlCug% This vests the test of
relevance =8 a basis -Jj, wdniseibility almest complcetely in the
hands of the eccurt. Thoe 3tatutory rrovisions will ~ppear more

or lese to be as road-signboards.

It is very important, it is submitted, 2 trial court should
be satisfied of the truth of »n admission before acting on it
ond cach case be treated on its own speeial f .ets, applying the

rclov at provisions of the bvidcenee acte.

e have been examining admigsions, when rolev bt and
admissible in evidencece We shall noxt exanine confessions and

Jud sco' Rules and (3t tonants to Police Offic.ors) Rules 1960

3¢ CONFBSSIONS .. 0 JUDGUS wULuS
(a) COL

IR (R

by which confessions were obtained has always
been in centroversy. Thore had boon jwliecial, atatutory =nd
cven literal inconsistoncer regarding the law of confession.
However, by the middle of the 19th cuentury, the law on confession
wag consclidated tc some cxtente This commendable attompt to
resolve this coniroversial issue was in the well cclobrated

4
c~3e of R, ve BALDLY. In this cwsc, a Const-ble sa2id to the

prisoner that he nced not suy anything to incriminate himsclf,
that be
bu'i:/ vhat he did say would be takem Jdown and/used as cvidence

agninst nim. He was convicted on the basis of his confession.

fis appenl to the Court c¢f Croyn Cases Resorved Lailude. FPollock,
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C.B. Stﬂth:

"I am of the opinion that the coaviction is right,
that tho . vidcnee uas propgrly reccived, 1 consider
that L%u Fgrounds i erulVlng such c¢vidg¢nce

are no wong stata %y the learncd counsel in h
clabornie ol able argument from a review of all the
caseg, thot thore is o presunption of law one way or
cther, The ground for not receiving such evidence is,
that it wouwld net be safe to roceive a statemont made
wmder ~ny influcnce or feare. Thure is no presumption
of law sht it is false or that the law considers such
stateucnte cuowmoet be relied upon; but such confessions
are rel.cbod beewuge it is suppesed that it would be
dangerens to leave such evilence teo the Jury".

A Confemtdion, it can be said, is a specics of aﬂmission?4

Under Jection 27(1) of the Evidence ict, Confession has becn
defined as follous:

"A Confession i an admission nmade at any time by a
Eerson charged with a crime, stat 1n§ or suggces ting
he infcrence that he commiﬁted that ecrime.

A strict examination of the above queteéd subscetion will indicate
prima faicie th~t only o person who is being charged with a crime

will make a confession: The subscetion has, thorefore, been

liberally intcrprctel by the courts in Nigerin. In the case of
46

Re ve UDQ K. oL (G, the Vest african Court of .ppeal held that

a 8tatcment moy ~mount o a confession cven if made before the
accuged was charged with the offenccs "Charged™ here will mean
formally chearieds Hocucvur, it must be noted that a statcment
made befoic v Cormission of an offence cannot amount te 2

confeasions
One nmey ot this point still ask, whot is a confession?
. ' -] L] .4
according to Prolougor Hokes, the word "admission" is often
used s an 2duigoion of sone fact relevant to a crime, while

the term "Confession" is sometimes gonfined to a full admission
of guilt 'e Nwadi f%i subnite thad as specicyg of ~dmigsions,

confessions arc govorned by different rules with regard to their
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admissibility, -nd therefore treaxted separatcly from othor
adnissiomae .. Confegssion hure is mainly concerned with
gtatciaonts - le by accuscd persons in criningl cascs to Yolice
Officers »r othur law enforccnient agents. oJuch statcumts nay
not nccoesarily amcunt to full con:t'us:sioné? From a nore pragmatic
point, it is csubunitted that o confession denotes adnission of
guilt by an nceuscd person or a person charged with an offence
or erinc. .. confession, therefore, ought to be distinguished

from mere adnissione.

When the concept of admissions is transferred to the criminal
arenaj it nay nmerely constitute admission of some facts that pay
be relevant to the Commiscion of the offcence. Those facts by
themselves do nct sugiest that the person who makes the confession
has comiticd the offences Be.8. a robbery takes place at a Super-
narkcts The Yolice are called to the scence .ulong their way to
the bupcrwalict, the Peclice come across sone people running away
from the superasrket. Thuse people are arrcsted and taken to the
Police susbiun $o holp the Police in their investigations. During
the Int-viogation o, one of these arrested, said "he heord every-
thing Yhat was sail as regards the robbery and was prescnt". That
statenmt by .. is an =sduission that does not indicate that &
took part in the robbery i.e., it is not a conclusive admission.
This pay lend the Police to further investigation which nay reveal

aftcrwards thot . participatcd in the erinme.
i Confession nay tuke two forus:

(1) iy be fowymal or judiciale That is a ccnfession
Aade in a eewrt of law.

12) oxtra~julicial or infornal whon made out of court.
This 1lattor type ¢f Confession is the nain subject
natter of t.is heading and is referrcd to here
s8infly as confession.
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It is subnittel that Scetion 27(1) of the Evidence ..ct does
not inposc any restrietion with rugard the Lanner, stage,
procedwre at which a perscn nay male o confessions

50
In QLUSAGUN OTUr J.2 XD (THaiS ve THD ST .TE, the appellants

werc convicted of robberye The facts nccepbted by the learmed
triil Judge wnd upon which the first appellnt was ccnvicted were
in the c¢vicicnece of the first prosecution witncss, a sclf confessed
acconplice whe was fornerly chargel along with the othor accused
before he turned prosceution witness, and soue other prcsecution
witncsoes« The appellant appealed against the julgment., It was
held on ~ppeal th.t, an extra-judicial confession though made
or~lly would carry no less weight than one nade in writing. It
is as ourung as o written extra~judicial confoscions If the
testinwny of the witness tc whon it was male be neccented by the
court. Though the stateuent of = aeceuged person could be used
agoingt nin, it would nct be usel as evidoence o ainst another
accuscd person.

.nother question that coan be nsked at this point is, once
n conicssion has ben made, what are the cenditions or basis on
which it c¢-n bc admitted in evidence? Relevance of cvidence
usually censtitutes the baaiaf‘§ adnissibility. This test, as
we aro trying tc¢ investignte, has h-xrdly had a standard and
gsatisfactory -~pplicnrtion in our law courts. It has, thcrefore,
been diificult to Jdeternince or say whether justice is really
done to all parties concurncd. BPBven the provisions «f the
Evidcnee ..ct have in no significant way helped to alleviate the
situ-tion beenuse of either their inadequacy cr the attitule of
cur Julges towards Comnon law precedentse However, to go back
to the quustion, it is subnitted thit, for the purposc .f evidence,

o confession is adnitted aa evidence of the trutih o f its contonte



- 123 -

If a confcsgion is to the coffcet that a crine has been cormitted
that confession is adnilted as the truth cf what it statese
However, ccrtain conditions nust be s~tisfied for a confession
t¢ be adrissible in cvidence.

(1) The confossion nust be relevant as a fact and

51
Wefinitely only as agninst the rakere.
(2) .. ennfesgion must be nle by thc person who

cormittel the offence hinself and ecan not be
nase on his bonalf cven oy his Counsel. This
is cne of the charqacturisties thot distinguishes
confession fron adnissione

_ . 52
In e 7o ..SUGUC BTIn INY.HG, the accused wos reoilent in

Calaboxr rad went through a forn of narripge in the Church there.
goue cighteen rnvnths later, procecdings wore taken against hin
in the ..azistrate Court tc ernloreg naintenance Ordcer nede against
hin in o Londen Cocurt in respect of a narriage the ~ccused had
contraci.l in dngland scven years previcusly. Beforce the Calabar
Court, ti¢ cocumsel for the accused alnitted the faicts of the
London nerriage. Then crininal prococdings in a charge of
bigany woere institutel against the accusced -nd the prosecution
relying sclely on %he twe narriage cortificatus anl the adnissions
nade befere the Colabar [ sliatrate. It was held that the
adnissirns cuull not be viv . ted as eonfessions for the purposes
of proving “he ericingi shorge a3 they wore not nade by the
accused hinself.

(3) .. confcssicn must be direct and positive, or,

a8 15

is ¢fion gaid, “uneguivoeal". hat this
auans, is th .t the statument nade sust lcave no

doubt what soever abocut the p;:.rticul%r of the
eriie alleged to huve beon com-.it‘uer.l.}

This reguirc.acnt of a2 confyssion that it nusté be dircet and
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positive will appc-r tc $ilt the balance towards the accused
becausc usually it is n.t cagy to preove both werds. .. confession
nay be pesitive and nct lircets It is subnitted that once, there
are scne eloicnts of the ¢ nfession by the ~ccusced pointing to
the comrisgion o7 the offurec, such a cunfession should be
adrilgsibles ohat nicht vary in that eircurstance is the weight
4
to be plecc? cn it..

54(2)
(4) . confossion rust be voluntarye The Courts

hove held that the caus or burden of prrof

that the ecnfeseion was voluntary rests with
the prusccutione

55
In JC3iV.. .DERLJTBI v. ATTCINZY-GENZL.T WEBSTHU VIGHRIL, the

appcllzsnt 2l been asked whother he had nade o statciont to the
Policce nd signed it. He adnitted that nuch hut leniced the
asacrtion that he ha! read it over before signing. He further
conplained that the stotenont was net ~~»rect., On appeal, Brett
Je3.Cs was ¢f the vicw that the trial Julge by reaching a conviction
on this basis had ov.or 1L cked the foct that the burien of affir-
natively proving voluntariness cf a nonfessicn lics always on the

prosecuticn,

It is svb ittcl that the stnl-rd of proovf of voluntariness
of a confousion regquircd of the presceution as stated above 18
like in -ny ecriiinal case, thot is the proof has to be beyond

56
reasonulc aoubve In Re ve 3 L TURI GUIN ND BHILIE, on an

cbjectici. ¢ the 2didssicn of two of threc statenonts tu the
Policc '8 n © boing vcluntary, it was held por &dnund Davies,
Jey th-t the burden of procf lics on the proaccuticn te satisfy
the jury £ the guilt ¢f the < :fendents, if the cvi'lence of the

proscel --.on bl £iled to satisfy that burden and the statenents
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were, therefore, inadnissibleld

The rotionale for the striet requiverent «f the voluntariness
of o e nfcssion has nuch to do with the test ¢f rilcvance as a
basis of adnissibility. .. confusgsicn has tc be scotisficed to
here bueon nade veluntarily, before it can be erasilered relevant
end admissible in a particular circunstances Lur parposcs of
fairness to all partics ccncurncl, it is .iuch bettor te treat
each cwse on its cvn neritss Thure cculd, of ccouisc, be nony
rerson3 for this striet requirenent of the veluat rincss of a

confoasicne

The Courts have usually cnsurcd th:it before the accoptance
of such veoluntary ccnfessions in cvidence, much caution nust have
been excrcised, the reascns hoerce being thot since confession
denotes guilt, it ncans if alnitted in evilernce, that cculd
anount to autciatic convieticn of the accuscd.

seconldly the court at tincs is nmindful that o voluntary

confessirn nay not be true. The ecntont of the confession nay

not be truc. The content of the confession npay not neccssary
be what happencd. .. fact that h-s boen declared relevant and
adnisizible in evilence iy scrve a purpose thot is prejulicial
to the trial. The naker cf thip canfessicn nay be cuapletely

innceunt,

Thirdly, there is the attitude of Police tirturc, herassnent,
intinidotion to extract infcrmatione If such inproper nethod is
usal, confession cannot be said tc be voluntarye. However, there
cculd be other reascs as ewrller obegrved for this strict
requirencats of the voluntariness of 2 confessicn. How positively
and cbjectively is the requircnent that a §onfession pust be

veluntory, baing applicd in our law gourts, is a nattor of concern



which we shall see¢ a8 the liscussion progresscse.

We have secn in jeetiwn 27(2) that o ecafessica, if velwatary
is dceued tc be relev-nt focets as agoir.t e perscn whoe iioakes
such a confessions It has, h wover, «lsc been klcl.?Tthnt a
vonfussion ... ¢ by an accuscld p.rscn in ¢he hrescace ~f a coe
aceuscl shall nut boe daken intc ccnsilourytion 28 against tho
co=-nccusel in whose oresence it was ~l¢ unlzsess he ~lecpted the

sanc statemcnt by wrrda o+ conluct,

Ye shall procceld now te exanine circwstances th.:t accunt to
an involuntary copfession. . involuntary confession will,
therefore, not be AaAndgsible in cvidence. It will be imporiont
in this regard t¢ ex-nine 3Scetion 28 of the Bviience .ct. Whot

Seetion provides a8 followa:

"a confessicn maic Qy an accusl person is
irrelevant in a erininel prececding, if the
naking of the cenfessiun appears tc the ccurt

to have becn caused by any inluccn.at, thrcat

or prouise having referencg to the chirge ugrinst
the accused persons:, procogding froi: o person in
authority and sufricient, in the opinion of the
cocurt, tc give the acecused perscens srounds which
weuwld appewr to hin reascnable foi supposing that
by naking it he woulld gauin any sivantoge or aveid
any uvil ~f a tenperal nature.'

The above quitcl Scetiun is therefere - guide as to when a
confession is n«t volunt-r;y, It iust be notel th-t the dvilence
act loes net lzfine the worl "veoluntary." This will -ppear there-
fore to give wilo digcreticnary powers to the cecurts tc give a
definition t< the werd, It i3 subritced that since Scetion 28
of the .Lct states the cenliticn unlcer which a confession will ve

irrelevant anl, therefore, inaliiissible, L6 will appcar th:t -ny
confession not evning withip any of these cenlitions, will be

relevant and aduissible under S.ction 27(2) as being voluniory.

Not withstanling this subrission, cgurts still hove o lisc ction
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t0 exclule - voluntary confession if it has been cbiained in
circunstances that rake its rcception wnfair tc the nccused.
Dre. 4gu12? subuits in this regard that; ~prt fron the question
of ofinissibility, it is essential for the Juigey if the aliissi-
bility of such » gtatient is challengel un the gr-un.s that it
is n<t voluntary, to try the issue of luissibility as o separate
issuee .JJtur sceing and hearing the witnesses, the Julge aay be
in o bottor position to lecide whother ¢r 2ot to 28:.1it the oone=
fesgion rc¢ocrdliss of the finling that it was infact nude velun-
tarilg? This subnissicn is in linc with our coenstant obscrvation

. admissibility,
in this thesis, that relev-ones per se loes net aucunt to | '

especinlly where euch rolevance is challenged., .lso even when
relevant anl ad:iiissible, the court still has a discretion whether
or not to act on such almissitle evilence. The test ¢f relevance
ag n basisfﬁr a.igsibility therefore poses a sericus probler in
the aluin*atr-ticn «f juctice in Figerian Ccurts, if the Nigerian

Courts are to strictly roly on precedents.

We sihinll now exnuine these e alitions undecr Section 28 that

will maie » eonfessicn inglnissiovle if not voluntarily cbtained.
(1) Dt aves

« confegoion wnich is cktained as a result ¢f an inducenent
will not be adnissibles The induccucnt here, it is sub.iitted,
thot will ronler a confession irrclevint and inalnissible, is an
induce:ent nierely to wake a statenent, It need nct be 2n inducenent
to cenfess the truth or cne which is ealcul-ted to nake the con—

61
fession an untrue ones In e v, NINISL VILFBOLG, o Police Sergeant

in cauticning an accuscd perscn had s~id tc¢ hin: "you should bear

in nind that any stateuent you rinke shall be written iown by me and



- 128 =
taken before the ccurt so that it nqy be ycur evilence" or
"so that it nay be evilence fur you'.  ficr hewring this
the accused itile a cunfessicn ¢l the offence with which he was
r~vpedy Hurley S.r.d. (as hc then was) said:
nThe eaution was clearly an in.uceicnt to speak.

A 2ccused person can hardly e e wctol tc keep

silont when t.121 that he nccd nct sgy myursmg,

Pikaf S5e P BRE R WS RO ol
cr hin, he v«,n auply suflicicnt greunds for

suppfs.m&, thﬂt by. speaking he will aveid the evil of

being ccniermel wheard",

It is subnitted that an inluccment is usually hcld teo be a pronise
AT A

of advnntn.ge/threat cf lisalvantage. Therefore, the circunstances

under which a statement was riale nay alsc deternine whether or

not it wns voluntary or inluced. Such induccnient, it is further
subnitted, siay be by words accoupanied by conduct from which the
pronise or threat can reasonagbly be iuplie-:lB.

It will appear tiaat in Bngland a prenise of an alvantige or
avoidance of any evil as subnitted above has becn hell to inclule

"tell ne where the things are and I will be f-veurable to y::»u“s,,3
and "if ycu ion't tell e yeu nay get youwrsclf intc trcuble and
it will be worse fir you"f::; However, the acvant ige or evil nust
bc 'ne of a tuuporal natures. .. nere worzl adjuraticn to speak
the truth would nct be rewrdel as wn induce .ont for this purpose.

dn JLDVU F..TUNLNI v, nt:? tho appellant wos cau bt scon ofter killing

thae dgegade’ in an - ttenrt ¢ stenl fren hii. lle was taken bacgk
tc the scene of the killing and tcll by the Village Head that Ye

should not trouble his fellows, aond thet if he wns the one whe

did the killing he shoulld say sce. Defeance ccunsel's subniggion
that any state.ent which the accused nale after that was inaluissie
ble was rejected as “"the renark of the Village Head waS seecececce
nerely a noral aijur-tion".

It 48 subribttel that it is usually difficult to listinguish
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reparks which can be regarded as noral adjuration and these

that do not constitute or ancunt to noral adjuraition., The
renarks of the Village Heal in this case are not sc iuch far
frorn inluecing She lefendant to nake a strtecent. It is inportant
that puch coutl il ve excreised before concessicnal statenients of
this naturc =rc -..lnissible in cvilence. That is why, it has
always uconl ¢onervel in this thesis that ¢ach cise be treated on
its special I cis ~nd circuunstances, with restricted relisnce on

precedents.,

(2) Threats

Where an accusel person unkes o confession as a result of
physical violeice inflicted on hinm or of threat ¢f such viclence,

such na cnnfea&ichiS inveluntary ani therefcore inadnissible?s

In QUSEN v, H.SKE, the appellant was chargel with nurder. There

were circunst-nces giving cause for suspecting hir. and the Chief

of his Village swuioned the Villagers and sail! to then that they

would all bLe in the case and would be goaled if they 1id not tell
hin the truth. He further told the appellant that he would inform
the Police »f the eircunstances «f sus icion against hin., There-
upon the aprcllant contfessed to hir thait ne killed the deceased.
It was held tht the Chief's Staterent was clearly a threat and
that it w.s 2150 an inducerent in that the converse yas true if
the guilty perscens tcld the truth the other Villagers would not

be goaled., Jthe confession was thorefore, inadnissiblce

It is sunitted in respeet of the zbove lecision, with all
respect, thol in 38 nueh as it is highly desgirable that o confession
must be veluniairily obtained, the confesslonal statenont here
which has high probibility of the appell ant having comnitted the

offence, ought t. be alnissible in evidence. The appellant



-1;,9_

believed he had corziittel the cffence and, therefore, confessed,
rather th%?ﬁzmc-cent Villagcers to be genlels One, therefore,
finds it difficult sonetinies to rationalisce sone judicial
Pronounce ents with the reality of life, especially where the
judge ~dopts an attitulc of total cor_:itient to precedents.

o8
The cosc of Ile ve u3CNG, where a confesgicn within the

neaning of ..ction 27(1) was hell Voluntary an. adrissible
even th.ugh it was nale out of fear of "juju", will appear
to give scne guypert to the abcve suouission in respect of
Haskce's cascs %The question of fear, rust nut be treated as
a subjccevive ratter, becwuse fear, of say "juju", can be conuon
within o certain conmunity and, therefore, has to be doternined
fron tac puint of view c¢f a reasonarle perscn cf that cormunitye

However, .iaske and Ebong cases have some distinguishing features,
so therel re we lc not totally rely on Ebcong's Case in cur sub-

nission in respect ¢f decisicn in Haske.,

(3) PsRSON IN _UTHORITY:

Accr‘-rdinggj jection 28 of the .ct, for an inducenent to nake
a confession inadiiscible, it rpust have been held by a person
in authority, Un’ rtunctely, the Zvidence .ct dces not even
define who is "“a persin in authority". This is cne of those
shertcerings of the htvilence .ct. The Conron law description
of such . perscen ig soreone engaged in the arrest, letontion,

é 6
exanin-tion, prcgecubtion or punishiient of the accusede.

- oiclysis of the varicus juliecial decisions will lead one
to the rcagonsble conelusion that, a person in authority nay be
said e be any ciwe whon the prisoner or accused person Lay feel
is c¢apablec of influencin, the eourge of the prosccution of the
case i Also the final outecnie of the casee The class of persons
that cc. ¢ within "Porson in ~uthority" will appear tc be very
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wide and may inclule iclice, Magistrate, Traliticnal Rulers,

0
investigating officeZﬁ cte.

71 T2
In N.,DU F.TUILNI v, he, R, v. BiB. H.SiE and in several

other cases, it has b.un held that o Village Head is a person

in autherity for this purpige. .o confession male to the owner

of property wacn thc wolicr mews fully well that the persan he

is making the cinlcosi = will appeer teo come within the principle
73

of a person in auth-ritys

It is, howcvor, oobinittol that a confessicn is not induced
merely becausc it is nle to a poerson in authority. For a
cenfessicn te be regarlel as "inluced" the persin in authority
must have held out ¢ the accused by woerd cr cenluet of some
inducement, promiscs or threat which makes the eonfossicn not

voluntwr?% The issue of induccument usually difficult? to determine
However, it will appear thet if a perscn net in authority holds cut
an induccuent in the pruscncc of a perscn in authority, then in tha*
case, the issuc ~r subsequent confessicn by the accused person will
nct be adnitted unless the persen in authority disasscciates himsel:
frem the inducciwnt. Tho situati v is however difficult to establis ..

T
In R, v. CLE.RY, C wns ¢ wvict.l of nmanslaughter, the cnly evidence

against him being a stateinnt made by him t- the foclice. Ct's fathe
had sail t¢ hiu i the 'wesence of rolice Officers "put your cards
on the table ~nl t¢ll theu the 1ot ... if you 2id not hit him,

they can't hang ycu's, The Julge ruled that this was not an
inducencnt held-cut in Lo pregence of a pers-n in authcrity and
therefcre, C's suds ¢y statunont was adnissiblce. But it was hols
on appenl that, tihcse v .orls were eapablc of buing an inlucemont;

It should then h~ve boen f£-r the Jury t« ceeide whether in faet the
was an inducenent -n) hothor the Prosceuticon had proved C was

not affcetel by it. The ﬁuﬁgo having ralcd th-t

-
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in law theire was no inducement, the jury were not so directed.

It it subnitted that, the rational bechind the rule that a
person in authority must disasseciato himsclf from the confession

is that the nore prescnce eof the person in authority widoubtedly

. - . 76
influcrcen obhoe conficssion se madce.

77
Cncer Laction 50 o the dvidence jAet, if a confussion is

made ~{tor "he imprescion c-used by an induccacnt, threat or
promisc¢ i3, in the opinien of the court, been fully romoved,
such a confeusion is relevant anl admiscible. It is, therefore,
subnitted that, the confcosion as provided in t he above Section,
cannot be regardcd as caused by that induccement. However, if the
threat or promisc wnder which a first statement was made still
persists when the sccond is madce, then it is inadmissible. But
if the timec limit betwecn the two statcments or the circumstances
existing at the time and the cautien are such that it can be said
that the original threat or induccment has dissipated, then the

18
second st~icment can be admitted as a voluntary statcment. In

19
QUL ve (L_skhu, the first confussional statement made by the

appellont yoas induced by threat and, therefore, inadmissible.

Some dzys lator he nmale further confeasion in a statencnt to

the Yolicos The evidence againgt nim on which he vas convicted
eongistcd of thuse two confessions. “The Federal Jupreme Court
quashod the conviction on the grounds that it could not safely

say that the trial Judge would have held that the induccment

made to the oppell:nt hnd been dissipated at the time of the
sccond conf{egsion or that if he so held, he would h:ve nccessarily
convicted on that sccond confession alonce. It was also stated in

80
an carlicr case of COMIISSIONGR OF POLICE w, QU.RSHIE, that where

the first stntement is inadmissible beczuse th re was no caution

before it, a second properly cautioned statement is not rendered
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inadmigsible thercby, for there was nothing te show that the
first statcment so operat A on the mini of the ~couscd a3 te
make the sccond onc involunt-ry. Howcver, the court has a .
discrction ~cecovding to the provision of Scction 30 of tThe
Act %o detormine the adwissibility or incdmisnibility of such

a peecna stotumante

It is submitted that, thiere are no hard znd fast rules with
ree. e e the stawe or manoer in which it can be Jdetermined,
whether thoe influence of threat of inducement has ccased to have
effcet o the mind of the accused. The court should, thercfore,

consi.cr the various fe:tures of cach particul .r case.

A cenfession may not necessarily be rendered inadmissible

becrusc of promisc of scercey, lack of caution and so on,

81
Scetion 31 of the Zviloncoe Let states:

LB & if c‘uch 2 coniossion is othurwisc rbl,v nt, it
dos ﬁ become  irrclevant mure1¥ ggc it was
%Ie under promisc of s crecy o nacguunc%

~ decoption praetised on fie’ sconsod son for

the purpose of obtain it, or when he was drunk,

or becerusc it was made answer 9 quust ions whiéh
he need not have ansgwerced, whatovey may have been

the form of thosc quastions, or because he was not

varned thot he was not bound teo make such statement
Al that cevidence of it might be given”.

Jlsh The gre«test respect, the above guotud Jcction causes
a greos wegl of concern when one tries to peconcilc its provision

with yihint has been discussed so 1ar in this thesis ~bout the
fundomentnl legal reguirewnts of o voluntary coricuiione 4
confens on which does not meut these legal requircments is
inveolurt 'y and, therefore, inadmigsible. It is submitted that,
absence of inducement, threat or promise, presupposea a state

of mind cipable of making a choice rational or otherwise. If

a suspeet mokes a st.tement due to deception or influence of
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drugs, can it be s~1id in n11 honcesty thot he voluntecred the
stabtemant? The ment~l coniition of -~ pirsen is very vit-l in
deteorminin: his criminal responzibility. In the Criminal Codg2
and  Ponnl Goﬁg3involuntary intexicition constitutc o dcfonce te
sn nceus il 2orson.  Intoxication and insoanity both impair the
nmind, -, therefore, o person is pregumei bo bhe incapnble of
either Jermains an intention or knowing the natuwe of his ncts
or omisiiions, . curious a@ituntion Thurcfore arigsce in practice
when Jaction 31 of the Let is rea. togothor with the provisions
of tho Criminal Code rnd the Penal Colo. Thore is, thorcfore,
necd Tor mich crution to bo eXercised by our courts in admitting
ovidence under Scection 33 of the .cf, nnd it will be suggosted

thnt there 1s neel for nmendaent .
Mot withstanding the gquestionable nature of Scetion 31 of
the .ct, tho Courts h-ve received in evidence confessional

gtatemnonts on the bngis of tht Jection. In CMIS DE ND OTHHLY v.

THE 7 33%? the Juprene Court held thut, in view of this provision,
5S the trinl Juwlge as satisficd that the st tcement ewf one of the
appellonts wos free and voluntary, the facet that it was in the
form of question nni answer did not wmake it inndmissiblc. The

gtntomat 1z quegtion wes tken in nmswer te guestions pub to the

appollont oy the Policu.

Dowrever, it will opnenr that if in -ny particulor cose, it
shoull ~praorxr to bthe court that the toaking of o confussional
statement is not truly volurdnry, the esurt shoull not lmit it
in evidencoe Tt will appear o confessicnal statoment madle by an
ateusol purgon ot a state whon he was soboing ~nd frightencd and
later beenme hysiterieal will be almissiblgé Zach case must,

therefore, be treated on its own facts ~nd peculiar circumstances.
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In Nigerin, in the case of 3.IDU v, THZ 3718, the Supreme

Court st-tul thnt, unler the Nigerion Criminal law, no statement
made by ~n .ceuscel is ~lmissible against him unless it is proved
that the statenent was mnle volunt-rily. This decision therefore
supports the argunant goinst such inliscriminate almissibility of
evidcnee unhior scetion 31 of the ..ct, that is to sny that great
cout“en must be exureiscd by the courts to avoild vhe inconsistency
of Jccvion 31 of thu .ct with some other cxisting Ltntutes and
some of the fundamental leg-l principles rogardiiy tho voluntariness
of n confusgions It nust bg noted th-t the ment-l gt~te of a
person who makes a 2onfession will apply in both eriminal and
civil c-scs.

86
Un'er Zecetion 32 of the .ct, evidence in other proccedings

amounting to ~ confession is ~dmissible. It is submittced that

by this provision confession:l statcoments male in one proceecding
may be used in ~nothor proegeling subjuet to the conlitions laid
down thercine The position of the 1o on eonfeasion in this
Secction will apicnr elear but :s ~lways observed, the court should

treat c-chi 2~5c on its facts and circumstances.

In respeet of confossions of other offences in addition to
those ch wgel, it has been held thet where nn accusel person has
mede o Volul.ary conicssion both of the offunces chi-rged anl othor

offunces, vhe portion of the st tement relating to tuc other
omn

. 2 s . ! 87 .80
offences ruct not be 2lmitted in evi’.acee Dre wgull, therefore,

89
subiits th-t the lecisiopn in e ve L. L JII £50LOGB., .40 OTH .S

Acciiel bofore the Evilunce .ct came into cxistonce) to the effect
that such 2 gtatonent should be rejecte? entirely is now of very

90
doubtful authority unluss the statement is such as is not severablee

The position of the law as stated in Eraruwomi Otelin's Case and
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the submission of the Luarned Nigerian jurist Dr, Al appear
reasonnble bocausce rojoeeting the ovidence entively will appenr

to defeat the whole purpose of fair trinl to All partics

concernod .

It will be impertant ot this point to state that facta
discoverced in consequence of inadmisgible information given
by sccusuld person g?ich is usurlly adnmisnsible unlor wcction 29
of the Lvidonce dct will not constitwee any substantinl portion
of this chaptor. LGviloncy of this n-bturce had been congilcred
in ocur Jiscussion on ndwissibility of illegally obtnined evildence
where wo made refcrence to 3ection 29 of the Act. It nust,
however, be neted that the provision of Scetion 29 of tha Evidence
Act haos its baols in o long line of KEnglish Common losw lccisiong%
Unfortunatcly the Bnglish 1w on the subject tolay still remnins
weortain o situation which groeatly affects Nigerian lnw s the

Nigerian Judges appear to place much reliance on Eanglish procedggtaf

According to Scction 29 nf the ALct, it cm hoe 8ail that facts
digcoverel as n result of wn inadrissible confession can be
proved in evilence if their relevaneo can boe estoblished without
resorting to :ny part of the confession. "IFrcts" in this duction,.
it is submitted must be confined to repl covidence ~nd th.t the
provision can not be nnlec use of to luit oral confessicns not
othervwise admissiblg% Lhe provigion will adnit evidence obltained
as a resuwlt of an illogal segrchs howeveor, it must be coiceded
that the svidence act ig silent on the igsuc of the ~Aaissibility

of illegnlly obtoinced evidence.

EFFECT O CONFES LICHS

If n porsen ninkes o froa and wvolunbary confegsion ghich is
dircet and pogitive, ol is Propverly proved, he may be convicted

on the confession alone, without any further evidencc. 1n James
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96
OBI ACHaBUA V. THE 3T.TB, the Supreme Court held that confession

alone even without corrobor. tion ¢ support o conviction so long

a8 the court is gatisfic'! of the truth.

However, it is submittoed that althouzh 2 nan mey be convicted
on his own confession alone if it is free, veluntary, dircet ond
positive, it is nccussoxry as a uaticr of practice to look for sone
indepenlicat "corrcbor tive cevilcence" to suvrport such confession

if it is the only cvilence -w-,zilu,blgz

It is submitted that since o confuscional statowent voluntarily
taken and a2lnissible in ¢viloncee, on cccuscl persan can be cone
victed on such ~ confessional statecmant, with or without Leing
corrobor~tcl, the courts should c¢xoercisc much caution in adnitting
such eonfeszional st~tenonts. Bach case should be treatel on its
owmn faects ~nl circumstances. That thcre shoull be no reliance on
preccelenty, but thc courts mny refer to previous enscs purcly for
guidance nurpoces in d4ét3rnining the voluntariness and ~dmissibility

a8
of a confessionnl statemuat,.

It shculd further be notel that, the fact thit 1 accused
person “enies unting n confessional stotoment loes not ronder the
confesasional statenont :‘.nm.lmissiblgg However, it will appc-ax the
denial will certainly be a2 mattoer to be sensidercd in deciding

100
upon what weight to -ti-ch to such ~ confession.

With 211 respect, it is submitted on the principles stoted
~bove, that it is -uch bettor that where -1 .ccused person lenics
having nolc 2 confessional statecuent, it is le¢sirable to have
apart fron such ronfeysicnal statoment, sone cvilence, be it

slight, of thc circunstance which nadc it probable thot the
101

confessionnl statenent was truc, cven though if alnitted the

issue of weight to be ~ttachod may come into consiluration.
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In 11 cnscs, the whole of the confession which n party gives
of a transaction must be taker togothers Th.rcefore, the admission
by 'n seccuscl person of o foet dis-iventageous to hin should be
received with o Conteporancous aumission of o fact frvourable to
hiz 25 adiissible cvilence of the alleged T .cte This rule that
o confessionsdl strteront should be taxean 25 o wholce loes not
debyr the presecucion froo tondering in evid sicce statenonts
nelc 2t the tinmc ol ~rre3t or subsequently by ~n accusca perslgg

However, the princivle statel above docs not apply where
the confession reclates to other offences in adlition to the one
for which the nceused is being tricd. ©The confession relating
to these othur offunces is irrclevant an? inalnissiblddd
Furthermore, it must be notel that 2 confession is evilence only
as ngainst the person who wale it onig? It is, thcercfore,
subnitted that ~ st tenent male to a Police Officer by an accused
perscn is not evilence against a co-accused anl a MHagistrate or
dJudge must warn hiiisclf of this faet so that his ninl will not be
effoctel by th.t st itecuont in consilering the case against the
co—nccuség? Furthcernore the lagistrate or Juige should nake o

note showing th t he realises that the st-tcucnt is innduissible
106
agoiast the co-nccused.

Howcver, the position stotbed above way be lifferent where an
a2cceused person geos into the witness box to ~ive cvilenco, wherein
what he says becowwss evilence even if it is against a co-accuscd
person. Tho co-accuscd porson uay eross—axacine hio on such
ovidonég? In this nwancer therefore, it will appesr, a co-accused
person could give 28 evilence nay in-criiimating statencnt ageinst
a co=-nccused contwinc’ in 2 confessional statcnent male out of
court by him., It will, hovever, be necessary that the incrininsting

stateucnt be fully narrated in econrt for the lingistrate or Juige



- 139 -

108
to heor it nd thus leteruine its veracitye.

It imat -1so be noted that, since Bnglish is the language
of the ciwis in Higeria (nay be area ~nl Custonnry Courts
exclu’.') 4h .re the confesaional statenont had net becen nade
directly in snglish, 'nl wm interpreter hal been usced in taking
down n confussional st tonont, th 't confessiocnal staterent is
inalnissivle unless the indceruretor as well a8 the person who

-

wrote lown the confogs:ona’ 2toteumt are enlled ns .«rn.tnosaega
Where the interpreter is not cullel w o wvitnoss, the confessional
statenont in snglish ar any other T-aguage version will be regarded

1160
as hearsay nd in-dnissible in evidence.

Bven though it is highly desirable for an interpreter to
8ign or rurk 2o confussional statenent for ilentificution, 4 failure

11
does not ren’ler the statcuent ina.'.luiasib.]a.u. The above principle,

it is suondctel with all respeet, is highly questiionable, especially
as coumon kacilolge inlicates that in thoe case of such confessional
statc:.i.ts, if not signed or narked by the interpr.iur, there is
the hish necbability of theim . heing twipere! withe It is, however,
undesirnble teo use the very solice Officer who tovk » stutenent as
an intcrpreter in internrocting “ack to an accused person a statenent

2
nale in o langunge which is not of the court's lun{:;w:.él.

Finally, it is subuittudl that the strictness of the rules of
almissibility of confessionl svatenents is ainel at ensuring that

innocent pursons arc not unduly leprived of their liberty.

"It is to ensure that viwe innocent in our society
is not devrived of his lifc an? liberty that our
1w have 1lail down very strict test of adnissibility

Or al stat ts bef t 2
vqungge?a %o%%egsz.lcgggn L'\iuglohqy1 j§ccee avaalatle

The ~oove statunent of the law by the Supreue Court of Nigeria
appe~re soun! anl therefore nay be regordel as a pouerful proposi-
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tion in this arca. But thc question is whethor in practice

this test operates f.irly in Jigerian Courts?

(b) THE JUDZE3 . ULs3

liscussicn on cunfession without roforcnee tc the Judges
Rules will ~ppear incenplete. Yo shall, thercicre, bricfly
exa .inge these rules ~nl their applieability in Nigerin. The
Julises Law.s in Englonl Soal with the Lonner in wkich the
Police saoull toke statewents frow purscns comncetel with
eriiuss Qhese rules which were first fornuloatel in 1912 by
the Jul ;es % the ruquest of the Hee Office for the guidance
of %h¢ .clice were roviseld in 19ﬁh. Tho whele purpcse of the
rulcs is to cnsure thiat the confessicnal st-tonents are voluntary,
It :wat be netc’, however, that these rules o nct have the force
of l-w; they are ~Ipninistrative lircctives the cbscrvance of which
the Folice authoritics showld enforce upcn their surbordinates
ensuring the fair adpinistration of justice. It is inportant
that they shoull 77 so, fir statcronts Obtainced fron prisoners
contrary to the spirit of these ryulos nay be rejected as cvidence
by the Julge presi.ing at tho trigﬁfs It is subr.itted that these
rulus cught t¢ be upgra.cl to have the forece of law, as this will
nake the icliece mere cauticns in their application and will give
the ccurts the eopportunity to stross nore on their cbscrvance.
Ther.fo. o, the connliance or non~coupliance with the rules by
golice Gaficers will Mave a stronger legal cunscogucnce which
usunlly hos tu be lueruined by the ccurts. Howover, cven if
the rulces v.xe upgr-alici to have the force of law, vhe ccurts
stili hos to loternine whother g confeassional st-to.ant obtained

in cvninlimee or non-cc..plionce with the rulus is veluntary.
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It is nct nossible te state in letail thuse rules in this
thesis,; but sone of the rules e be highlighted,

RULE I

Thon o liec Cuizicose ia trying $¢ Liscover whoether or by
whonl an cffence L ocen cunidittel he is entitlel to question
eny person, whctior susijccied or not, fron whom he thinks that
uwscful inferriwt on .oy e obtiincele This is so whother or nct
the person in qu.ci’ = 1.5 bucn taken into custcly, as long as
he has not been chorgol with the offcence or inforneld that he nay
be prosccutel for i 13(;) The rule »'1~ws iclice Officers to
question neibers of the public generally. (b) ilso to gquestion
2 pergon in Custoly with rcgard to offoncoes cther than that for
which he is in custwl;?
WULE II

'S 8o0on a8 a xlice Officer has covilencce which weuld afford

reascnable gr-ounl, for sus»ecting th+t 2 particular person has
connittel an offence, he shll eaubticn that person cr cauwse hin

t¢ be cauticned hefore putting hin any questiong, or further
118
questiwns, rclating o th .t offencee It will ~ppoear that the

duty tc caution h.re © us nct -rise until the rolice Officor

has encugh gvi'unce te mofer = charéé? Thurefcre answers given
by ~ suspeect te ¢u -U7cne put to hin by an investigating rolice

Officer before the ¢flic . r hag infermation that would enable hin
to charge the susncet o court, even though not given under caution
are aﬁuiaaibﬂg? “he couticn 8babe in hule II gbeve is t0 be in
the following terrs:

"You ~rc¢ nct cobliged te sy anything unless
you wish to lc sc but whatever you say nay be
put intc writing and given in evilcnea".
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RULE 111
(n) ore =~ person is chargel with or intcroel that he nay

be presccuiocc S0y -n cffence he 8hall be cautionel in the following

terus:
"o yeu rish to say anything? You are noet cobliged
to s wything unless ou wish to dc so, but whatover
you ooy wildl Bo taxen .owm in swriting and nmay be given
ir aviloneo".

wteor this guestion, nc cther one relzting te the offence should

be put wnless thc, are nocessary t¢ clear up an anbiguity and in
such cascs ~ further cauticn is preacr:i.be-;"ji?1
RULE IV

If at ony tiro 2f%ear n person hae been charged with, or has
been infcr:iied thit he Lay be presgouted for an offcence, and o
TFolice (fficur wishus tc bring to the nctice I that person any
statcenent a'lc by ancther person in respuct of the sane offence,
has alsc becr ciiwrge? or inforped that he nay be prosecuted, he
shell hond & th.t perscn a true ccpy of such written stotenent,
but nothing s> 11 be szil or Jcae t¢ invite any reply or ccimiente
If th.t perscn s-rs th t he would like to unke o stitoiont in
reply, cr av rts t. say s uvthing he shall at once be cautiocned

122
or further c-ution.l ns prescribol by kule 3(-).

RULE V

Ferscne other than IFrlice Officoers charged with the luty of
investigating offcences or charging offenders shall, so far as nay
be practicnble, cunply with these l.u_'lu;;z.3 The guestion very often
that will arise, in the ~.plicaticn of the Julges iulcs is whether
a statenent Ly sn accusel person ig inaduissible either because the
cauticn gstipulatel by the Iules was not aininistored at all cor not
woryectly alrinistcr.l before it was nale by the accused. It will

appeaxr thnt 1 crnfessirn nale without a eaution may be rejected in
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eviﬁc&éﬁ. Jut it can further be statcel that since the wules
arc n10% rules of law but of adiinistrative proctice only, a
confesnion tiny be adnitted if the court is satisfiyd th~t it
wes volwdory in spite of the abscnec of a cautioAfs

fowever, in a recent Inglish Court of _ppcal C¢L§? it was
eatogerically statel that the alnissibility of an allegeld
confessicn lces not lcpen? upon whothor or nct there has been
eonplinnee with the Julges .ules but lepenis on whether it is
shown that the cenfession has been nivle voluntrily. The 3upreme
Court of Nigeria has nlsc like the BEnglish Court of .ppeal, held
in the ensc of JUNDaY CONUNG'.. v. THE dT.éEZ that ~ ccnfession nade
without cnution anl cven before the naker was charged with an

offence is ~luissible provilel it was voluntary. It weuld appear
also that whun ~ suspect, who hns been cautiomed, is naking a
staterent, there is no neel te caution hin ngain when he begins
to pnlic the cunfussiég?

The Jjuljes lules will, thourefore, it is subnittcd appear
o hove 2.t Shat strong frree as their high sounling werdingse
The Cowrt 5till has to loternine at the trial whethoer the
confousi nal ctatununt was voluatary in ench prrticular casce
The Julgce iules have boeun applied in Figerian Courts without
any 8 ceiliic statutory authorisatiom. Hewever, the Yest frican

129 .
Court cf ...peal in h. v, UGWUOGO 'ND OTHI.J, sail, inter alia,
"They ('Julges wules') shoull be followed, rnutatis nutandis, so

far ns is possible anl practicable in this country".

It will appear Lule VIII of the cll Rules (n-w hule V) was

perhavs the nost lifficult ¢f these Rulus in its appliecation.

0
In e v, FO35 _iD GIHSh%? it was hcld that in its alplicaticn

to Nigerin that Itule shoull be neolified by thue allition of the

following clause:
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"Provilel that when the person chargel is
illiterate the statecent iny be read over

cy interpretel to hiis by s-ie pers:n uther than
a Yclicenan, Anything sail tc such realer by
the person charged when the statercnt is read
shall nct be ad:isgible in evilence but if,
after the stnterent has been s8¢ real, he shall
be lesirous of nnking a stateuent to the rolice
i reply, such statenent shall be taken only
aZter the usual cuution has bien alninistered®,

It is subnitted that the rolice sihcull not interrogate
prisoncrs vith roference to any charge against any one ©f then,
or invite frun one .cfendant - statcaent against o co~lefiendant;
and ther shuld not obtain evilence by confronting prisoners with
anothégl Iere is however too the need for cauticn to pesing
of a phoetcraph by sn acecuseld perscn which nay be uscl in the

. ) 132
eviCcence ~-hvnst hin.

As ia the position in Bngland, the application cf the
Judges ules in Nigerin applies to itulice Officers as well
as othur perscns, f r crmvyrnle, t gaalé&giqni Villnge Heg&g?

It is inpertant, cren though this prctice is not previded
for in law cor Fclice standing Orler or the Julges kules, it is
a wisc practice th-t shere pr.cticabdble, mm agcuscd should be

taken before a sup.rior irolice Officer to confirm his ecnfessional
StatULeA%i(a%OUcVOT, where the solice fails to take the accused

tc a supurior Yolice Officcr tou confiri the confessional statenent;
contrary to the usaal practice, the stateunent should anot necessa-
rily be viewcl with suspicicion, and such failure dces not reduce
the weiglht To be atiached to the statement if nedc voluntarilgé
The disciretivnary power of the court tc deter.inc the velunta-

riness of = coafessiocp nut withstanliing the nanncr in which such
a conlesslon yes taeen pugt alsc be exereised with o lot of caution

if jusvice is tc be “cne to all partics conecrned.
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It is, finally, subnitted in this healing that if an
accuscl perscn whe is token befere o superior Yolice Officer,
alrnits ~ salf-incrininqating statciont as his, and that it was
natle voluntrily, it shcocud! be i ittel in evilence even if

136
the ~couse’ il not resign the statcenent,

dp (2. THFLNTL T0 POLICS OFFICSGS) wULLG, 1960

In =l%i%ion t. the Julges .wles in dngl-onl which ore

applicable in Nigeriz as we have scen, the Chisf Justice of
the thon Northern lLiegion «f ¥imeria, cxercising the powers
confurred upen hin by 3uetion 373(1) of the Crinin~l Co&g?T
natle iwdeg which are vsswntially sindilar to the Juiges Rules

in &nslndl. Thesc wwles ncy be cited as the Crininal Procedures
(3t~tenentes to Yolice Officers) Rules, 1960, which came into force

138
on the 30th 2ay of 3epterber, 1969.

e shall nct go intc any detailed liscussion of these
Rules because o8 alrcaly stated above, the iules arc essentially
sinilar tc the Juiges hules in E2nglend. Alsc, like the Judges
Rules, thc whole purnsge f the Noertherm hules is to ensure that

confeusional statziinte arc vcluntary.

Zhe Nerthern hogicn dulos, like the Julges Rules will
appear not te axve the force <f law; they are ~lninistrative
dirocivives the cbscrviaies of which the wulice zuthorities
shoul” enferce upon thouir surborciingtes a: tencing te the
fair aduinistraticn <f justices

. _ 129

v the previsicn of the Northern idegion .ulcs, except as

mravidled in the 8vidence 4ct, no statenent to o police officer

by o person ngainst whon he hos leciled to nake a conplaint shall
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be ad:iz.%.le in evidence in gny court unless such statement

is made in ccordarce with thzse rules.

It is ~uoinitted that according to the above rule, the
rules shall Ye comvlied with by rolice Cfficers involved in
record.ing cofesagicngl statenents. However, not withstanding
a strict compliunce by such ltolice Cfficers with the rules in
obtaining a confeusional statement, the aduissibility of such
a confessional st-tement is sudbject teo the provisions of the
Bviderce act dealing with confession. Therefore, the court
still hus tc detarnine whether the confessional statement was
voluntarily ovtaoin:d. It must be noted thut the rules laid down
by the thon Chi.l Justice of the then Northern Region, from the
Nigeriza Jon.axt, constitute slightly any iuproved model of the
Judges .08 in Bngland. The worthern kegion Kules took care of
the difficulvics that will arisc in the application of rule 8
(now rulc %) of the Juiges lules, in Nigeria in respect of
i1litcrate veraoons in the proviso te rule 7(1) of the Rulége
By th't ~roviso whore such a person is an illiterate, the
statement 11y be read over or inbterpreted to him apart by some
person othur than a rolice Officer and anything said to such
readcer by sush porson when the staterent is rcad shall not be
admissivle in cvidcenee against hin. If such a person desirces
to make a statement in reply, a caution shall be administelgé.
It is thereforc, submitted that the Northern Region Rules,
even though substantially siilar to the Judges kules in BEngland,
havetﬁfqn into consideration some local circwustances in NHorthern
Jtate.. ‘ticwever, thore appear to be no diffcrence now in the
applicaiion ¢f the Northern kegion kules in the pregent liorthern

States ana the Judges Kules in bnglagnd in the other States in
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Nigeria,

Finally, it wwst be noted that under Section 126 of the
Criminal Procedv~ . Joce, it is expressly stated that the

prosecution can i i svidence the record of a confession

147 ) . ) ) o
made i the casc ... ™"+ This Sa2ction, it is submitted, should
. o ) 144
be reald tozgetror o7 the horthern llegion Rulese.

It is now noczepary Jor the Police Cfficer who recorded
the confessions to <4ive oral ovidence that he signed i%%s However,
it must be noted ol Lection 126 does not excuse the appearance
of the Police Officer as a witness. It is submitted that the
admission of a confassion under Section 126, like under the
(3tatements to Police=s) Kules, is subject to the provisions
of the Bvidence Ac%%ﬁ Therefore, it inplies that this Section
and the Rulces are not inilended to prevail over the Bvidence Act,
and that thce criterion is voluntariness, which is ascertained
not by any specific rules but by all the circumstances of the
case. A5 always obscorved, much coution must therefore be exercised
by our courts in a2pplying the test of relevance as a basis of

admissibility in these circumstances.

In this che wor, u. _bttenpt wis nmade to examine the relevonce
of admisgicns 'n' ¢ 2 .sions 48 a basis of xmissibility in Nigerian
Courts. .ilso %:. 'udyus kules in unzland and their application

in Nigaria, an. (It tenonts to Police Cfficcrs) hules 1960, which
are prescribed roccomiaa in obtaining confesgional statements from
suspucts and nccur.od iorsens, were briely examineds In the next

chapter we shgll focus attention on opinions of third persons.
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In .. gsivunticn vhoere such a party that makes the admissions
is 2 ndoant or a man of unsound 1:ind, the court will treat
the teat of relevance anG admissibility differontlys. Sce
the ¢ ¢ of ukpan Cbong Udofia and inothoar ve Ukon .kpan

UCo .2lin (1940%6 Weaelenejal16e It has also buen hcld that
Judieci l digerction as it/ heavily oxoreisad hore, ought to

be ciccrecized judicioWAly o5 thegs have been sone doubts as

to this ccncent of judicial discerctions See the cise of
3aisi o ph vorvices (Nigeria) Itd., v. Chicf keke Ogbenegweke
.'Jj-,'r.,l‘:‘.ie (1978) 9 & 10 -JCCO 135-

Sec’en 74 Ibid.

Jhict Jgoron Nwizuk nd Others v, Chicef /:ribo Eneyok and

a
Othors (1953) 14 1.5 C.ts 358, S6¢ AIB0 Re sommy-7189471 Ch.
499.

See iguda Iara, 11-14, P, 145, Sce also the case of Freeman
v. Cox (18764 8 Ch.D. 148.

DBobatunde .dis; Thonni v, Yoya Lewonu (1977) 2 S.C. 89,115~
116

Sec Agwla Ibid,; ¥Yara 11-15 P. 146, 3ec also the case of
itish Thorson-Heouston v, British and Helsby Cables Ltd.
5247 2 Ch. 160C.

See Jimons v. London Joint Stock Bank ZTB9171 Ch, 270,

Bello Iy-nda and Othors v. Famuyison, Unreported, Ibxdan

Civil Juil lioe 1/6/0% Ay 23, 1966, Sec also .mudatu dpata
v, vz -si Oladele nd anotvhor CCHCI/11/73/173.

———— e - -

<ee thie fuilowing Uccbions of the digerian 1979 Constitution,
section 216 relates to Supreiw Court, Section 227 ~ Court

off ..pneil, section 233 - Fedurcl Hdigh Court, Scction 230 =
st tos 1ish Courts, Scetion 244 -~ 3Sharin Court of ..ppeal

anl sochiion 249 Customary Court of .ppe-l.

gection 24 Ibide.

Jeeticn 25 Ibid.

Sectiong 20-25 1Ibid,

Sce Pen~1 Cole, Criminal Code, ilatrimonial Causes .ct,
1979 Constitution Frovisiona relating to law of evidence.

Scection %6 Ibid.
Sections 21 and 22.

(1884) 13 («B. - 33, See also Williams v. Innecs (1808)1
Canp. 364+

Peto v. Hogue (1804)5 Esq. 134, Sge also 3dwards v, Brookes

THilk) std. /796371 W.L.k. 795 D.C.
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Section 2% 1bid,

Ibid.

Nii ibousey Okai 11 ve Nii Ayikai II, (1946)12 W.A.C.4. 31,

See also Joe Iga and CGthers v, Zzekiel ..makiri and COthers
(1976) 14 5.C« 1, 11,

(1852)2 Dene C.C. 450,

ancndagols Ve Le fT9¢271 .L.ks 817 at 832, See also Commissior

oi. Ul'.-.:-:':)fim V. Harz mld :ﬁor‘ier ﬁ\jbﬂa ’ﬂ‘-i..i-.i:\..c 297.

section 27(14) Ibid, See nlso Sections 218 and 314 C.r.4.,
Jectiicaa 157(1) 161(2), 187(2) C.E.a.
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[T96471 %11 H.L.E. 195,
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(1934)40 N.L.it. 33.
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guch o doubt be resolved in favour of the accused persx

arpe s G ereate a lot of hardship to the victim,

Section 27(2).
[T96671 11 a.Late, 47, .Sake v. The State /796872 41l N.L.K.
198, £s v, Baldry (Supra), Callis v, Guun /796473 ...8.L. 677,

ggz algo section 1%9(1) Ibid, Dawa ve. State (1980) 8-1- S.C.
L]

[T96170rim, L.K, 397,

Man. €

A T ;
so section 27

(uneorted

{3) Ivia,
Section 28 Ibid.

ippeal No, FC../K/5/84 - P.2, See al
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voluat riuess of confession is usually done by the Court
unrau(u “erizl within trial". -ee ®ani Fawehinmi, p, 248,

102, See Quecn ve Itule /T96171 11 N.L.ke 462
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CHLPTER FIVE

QFINIONS OF . ' THIKD FRnSONS

1+ INTHODUCTION

Evidensc of opinion f£alls uithin the scope of relevanse
and adnissibility of faeis; for the existonce of an opinion
may be o~ f.ct, snd opvinicns nay cetablish a fuct. Yrofessor
Crosé holds the view thaﬁ 2 witness may not give his opinion
on matters which the 'u.ur.t considers enll for special skill
or knowlciye of an expert unless ho is an cxpert in such matters,
and in th %t situasbion, hce uay nod give his opinion on «ther
matters if Che £ cts upen whieh it is based can be statcd withoud
refercnce o it in a nannor equally condueive to the asccertainnent
of the truthe.

It eon, thorcfore, be submitted tha%, the cpinicen of a
witness, vhoether he is a party himself or a third person, is,
as a guneral rule, irrclevant and inadnissible. Scetion @5 of

2
the Bvidonce et provides as followass

"The fact that any pergen is of ggini 'n that
n fact in issue, ¢r rclevant ¢ issue, does
or doeg nct eoxist is irrele 1=t to the cxistoense
¢f such fact except a8 prrvided in Jection 54 fc
64 of this Ordinance”
It must be cbeourved hare thit the provisc tc this prevision refers

$0 the excepticns to the general rule whieh nainly constitute the

discussicn in this chapver of the “hegis,

The scction docs net avpenr to define the word Ycpinicon” in

detail ond, therefore, we shall turn %o what sume learnced authors
on the subjecet hve had $¢ scy cbout the worde rrofusscr Cross

says:
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"In the 1w ¢f cvidence "cpinion" nenns any
inference fron cbserved focts, wd the l-g on
the subject lgrdves from the general rule that
witnessce haat speak only ¢ %hnt which was
directly chserved by thon."

Nwadiale on his oum vt is bricf un the issuc, but very meaninge

fule He stoes

L LS

"In ¢sscace, n 'eopinion' is a sort ¢f 2 conclusione

If the ¢pini o is nct based on any evidenee, it is

Jozic~rly w.rthless. If it is basod “n evidenco,

thar it is - usurpsticn «f the funct.in c¢f the court

for it is f.r the ccurt and net for a witness teo draw

e'nclus-ns .ron facta preved”e

From the provision of 3jecticn 65 of the svidonce .ct and

the opinicns oxvressoed by the above learned nuthors, it is
subnitted that, gcenerally the opinion ¢f a witness is irrelevant
and inadmissiblu? 48 cbeserved by Nwadinlo, the drawing of
inferences is the fuaction of the court, while it is the business

of the witnegss to stqate facts pereceived by hime. However, the

law reccougnises that as far as natters ealling for Special Knowledge
or Skill arc ccnecrmoed, the courts are nct neocessarily properly

equipped tc¢ drow she right inferences fronm such facts testified
to by witnesoese 1n thiot situaticn, a witness is allowed to
state his cpinicn in reospeet ¢f such uattoers, previded ho is an

export in thon,

It is suwouiticd that, though the distinction betweuen fact
and inference ic <), .r encugh, there are still some borderline
casess Thurel re, Lhe statenent that a car was being driven on
the right side of the road is plainly cone of fact, while the
assertion that n particular piece of driving was negligent is

alse clearly a natter of inference fron observel facts?
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iron the forcgeing discussion, one can rightly state that,
evidcence involving identity o¢f persons, things, spceed, tenperature,
and hoandwriting is, however inseparably ucde up of frct and
infercices Lllowance is, therefoure, nade by the law in respect
of these vorderline czzes by allewing witnesgses to st ite their

opinion withcut calling for Spucial Kniwl.dgee

Twe brend sphoeres of covidence of opinion ean be idontified,
The firct cotegory has te do with mattors that require speciglised
skill cr Imowledge. The questions thot will appear to arise in
this categery are whoether the subjecet te be inquired into does
raise issucs calling for exportise and alsc whether the supposed
witness is a. qualificd cxpert., It is subnitted that undor this
category, the testirony of non-experts will be excluded. The
sccond cntegory of opinion cevidence is copinicn of ncon-—-experts.
This generally has to de with opinicons of certain persons in
respcet of general custon or right, or witn certain usascs,
tencts cr s tc the existence of the rel-tionship cf cne person
to anothi.r. Jvidence frou this scurce is generally rclevant and
adnissible in laowe

The eouxrt, however is usually pl.ced in » peaition to receive
evicernce from any witness tc detornine the natter bofore it. It
nust, L.oucver, be cauticned that if witnesses are freely allowed
to state their opinions conceming a partieular issue before the
court, thure is the danger that the eourt will be unduly influenced.
Professor Cross gave the illustration in support of this peint:

"If a cardinal of the nhonan Cathclie Church is
testifying before n jury nainly conposed cof Catholics,
and states that, in his opinion, the defendant was
driv negligently, it c¢an hard be supposcd thatr
the 3%%(110% %uld ¢ other than %yr the I’; a:i.r\itiff".?

The above quotation nay appear extrene, but it is nuch wore likely
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that the ecurt or jury in that cirewist ice en hardly apply
strictly the test of relev.nse as o bwnsis of wnidcsibility,
~d the whcle purpose of the test for the ~dninizstration of

justice will be lefented.

It is subnitted th .t even vhere the ecwrt is receiving
evidence frui: an export, the witness shoeald be cautioned
against st-ting his opinion on an wltinatce issue, such as
reasonablencss of n cocvenznt in restraint f trudg, vr the

constructicn of n docuront.

Fin-lly, cvidence - witness.s gonerally vust @ treated by
our Courts with nuch cauticne The court, thercfore, occupics
th-t Suprene positim tc detornine evidence of witnesses, as to

their final relevinece and adunissibility.

Under the cxecpticns tc the general rvle, we have just
discussed, opinicns ¢f cxperts cunstitute wi -t is ncraally
refcrred to a8 "cxpert cvidence". Tho T-ourites oo stoted by
Professor Cross, have buan accustoo.d % »et on the opinion
of oxperts fron eurly tines. .8 long gc a8 1553 SLUNDIRS, J.,
said:

Mf nuntturs orisc in cur law wnich c:ncern
cther scionces cor focultics we colronly apply
for the nid of that scivnce «r frculty which
it ccncems. This i3 3 commend:ble thing in
our law. Ffor therghby it appears that we do
not disoiss all other seicnces but our own,
but we aprreve of Lhenm -l cncogrzge thcn ns
things worthy of comncendation".

Lecording to the above chscrvnticon, the copinion of an expert
then will aprear to bind the court absclutely. It is subnivted
that the early cxpert was often a mcuber of the jury, and ther

10
was no questicn of his opinion being disrcgarded by that body.

However, cxpert witngsses begon to play their nodern role
1"
in the eightceonth century. In FOLKus ve Cil.uD, Lord Hansfield
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had this tc say about Mr. Snmeaton, a fanous enginecr, who was

allowed tc testify as to his opinion on whetaer or not an
enbankrment had eauscd the silting ¢f 2 habour:

"Mr. S3neatcn understands the constructicn _f
hnrb:urs‘ Yhe causes of their destruction, -nd
how renedicd. In natters of science neo fh

witnesses con be ¢ led........ F.ncizltlng
is pProved everydny opinion; and for false

evidence cn such questions o nan may be indicted
for perjury "
Bxpert evidence is adniscidle in Nigeria wnder Scction 56(1)

12
of the Bvidcince acte That Section proviles:

“"hen the court has to forn an opinion upon a
puint of foreign law, nntive law or custon, or

of SLiB%CB or art, or tu the ilentity of
handwriting or finbur Pressicns ulU opinions

upon thuot peint of persons specially skilled in

such fereign law, native law or custoi, or science

or art, or in qucsticns as to 1db¢u1ty cf handwriting
or finger inpressions, are relovoat Lot

Jubscetion 2 statoes:
"Such pcrsons are cnlled csperts”.

One nay then say that a sinplificed definition of an "expert!
within the centext of the dvidonce ..et nay be a persen who is

specially skilled in the subjoect upon whieh he is required to
express opinion for purpcses of covidcene2. Such subjects nay
include: foroign law, native law or custcn; gcicnece, art,
handwriiing or finger iinpression. .xpcert opinicn therefore is
only nccessary where the oxpert can furnish the court with
scicntific or other infomation of a technical nature that is
lilely to be outsile the cxpericnce and kneowlodge of the judge

of I;cté? Therefore, for exauple, the facts upcn vhich a nedical
expert bases his opinicn that the death of vhic deccased wos self-
inflicted, or that a porson is insane, or was dirunk at a relevant
tine, nust be given tc the courf? It nust Yo wotoed however that,

in a situation whore thure arc conflicting opinions of two oxperts,
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15
the ccurt nay proefer the opinion c¢f one to the other, and in

that situation the ccurt is nct duty bound tc give reasons for
being nore inpresscd with the ovidence of one cxpert than he is

16
with ancther expert.

2. WHO I3 SN 5ieL.T7

The inportant questicn here is: vho nay be classified as an
expert? It is subnittel that the proper legal pesition is that
before = c.urt of law or tribunal leclares a person as an "expert”
a speceific finding of facts nust be nade by the Julge which nust
ingluic vhe fact that the purson in gquesticn is sufficiently skilled

In the arco, subjcet cn which he is suppose to test ifgrlz

It i3 zonerally recognised that o person nay beeciie an expert
in o given field either through a course ¢f f rmal instructions or
by experiencce It is theorefore subnitted that a string of paper
qualific.ticn and institutions of learning appearing after a
person'g naie cught net to be the sole criteria in prenouncing a
person ag an cxoert in any field of study. If this attitude is
adoptced, {% will sorve cur courts the fair application of the test
of relcvinge as o basis t‘-}r adrnigsibility of cvilence from this
arco.s

Dr. ..2uda, the prorinent jurist on Nigerian Law of Evidence

has describgd an cxpert in the following words:

Ta duyson can be rogarded ns an oxport in a

Porticular ficld even though he did not

wcavire his knowledge after a systeunatic tutoring

in tho particular ficld, proviled that he hos hag,
in the opinicn ¢f the court, sufficient praciice

in thce particular field c¢f kmowledge as pnioffsgiunal
r ~8 anabtueur, to nake his ovpinion reliazblc”.

In vhe cose of MICH.LEL JOHN M WND GHUTHER ve TH3PECTOR-

= 9
GEN.it..L O t-Ul.Icﬁ, where the appellants were being tricd fer an
offenece unt r Seetion 427 of the Crininal Code dealing with
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recciving stclen property or froudulently obt-ined, 2 witness
8ave cvilence that he was an inspector of i:ines appointed under

20
the Ldacrals et and that he nade ecrtain tests in crdor to

ascertain the nature of the Ores in quustione. Hce was not eross—
oxmiiinee 8 to his perscual qualificaticns, as tc his ability o
noke taouse tests or as te the acecuracy cof the conclusicns ho drew
tharcefirone Ho was put firward by the presccution as an expert and
he v . nccoptod a8 such by the Magistr~tce It uns held that the
naturce nd Auties of the witness's publie office =nd the teehnieal
or scientific tests he nade, whish werce nc$ shallenged, eonstituted
prinn focic cvilence -f his qualifieation $¢ be adnittod as an

expert witncss.,

It nust, however, be obscrved at this point that nost legal
Practiticners whe have had extended expericncec in dealing with
experts have very cofton eautiocncd against¥ pesitive or pursuasive
first iopression bascd on what thoy call "acalenie credontialga.
It is, therefcre subiitted that for the proper applieation of the
test of 1rclevinee as 2 bnsisf:;r adrissibility in our ccourts, caeh
witnise called as an cxpert rmast be systenatically tested and
proved as on experd. sSven thowgh the firsgt test should be of
cGuc..ti n2) background, it dces nod inply th-t o person nust
pcszoss n, gront string «f ccllege certifieates to qualify hin
on cxo2te 3cue of the bust quailificd people l-ck fornal
cducati ne

In The ease of Re Ve SILVJRLDC%% a 3clieitor was held to be
an cxperd in handwriting though ncever had asguired kncwledge of

handwriting as an ~ateur. Lord Kussell in the ease, in setting
out the type of test that will be nceeessary to deternine whether

a witness is an oxbert, stated:
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"It is truc that the witness who is called upcn

tc give svidonee founded upen 2 cuiparison of
handwriting must be peritus; he riust be skillud in
iing so; but (nc cannct say that, he nus¥® have been
peritus in the way «f his business (r in any dcfinite
v.ye The questicn is, is he peritus? 1Is he skilled?,
h~s ac an alequate knowlcelge? sseeeeee thare is no
ceinion that evideonce ¢f ~ nan who is skilled in
eoerd hanlwriting and who has forudd a relinble
cpinicn hg“gn_pnsgc;d gxpﬁricnqg gshmil;} bi gﬁc%gded
'.'Ti"ci'i%é "mainzggﬁ.w e has n be geinc o woy

However, it is subnittel that genorally therc ust be enough
naterial before the court to warrant treating a witncess as an
expert and the reeccpticn of his evidence as relav'mgf such
requisite naterials which the court nay need for this purpese
would ineclulc such faicts a8 the Crcdentials ¢f the witness, his
experience, training and the nature and duty ~f his office as far

2
as these rclnle tc the subject of his ;.a'i.fifl‘:nce..5

After Uhic discussicn so far on cxpert ¢pinion, it is neceasary
at this poise Vo cunsiler, what is cften regarled as onc of the

controversil spoct of the tepice That his to do with the role
or funcii.n of gvidence of nn cxpert in the aduinistr-tion of

justice.

3, PUSCTLL ; OF TH3 J(PsieT WITNBSS

The fvnctions ¢f cxpert witnosges were clearly statced by

—
Lord Presi’cat Ceoper in D.VIs ve. SDINBUWGH IL.GISTR .TBS, when

he s8aid:

"Their duty is tc furnish the judge cr jury with
the ncecssary scicentific eriterin for testing the
accuracy of their ecnclusicns, sc as te enable the
judge or jury tc form their own inlcpenident julgnent
by the appliecation of these criteria te the facts
proeved in cvidonces”

It is, therefore, subnitted that the opinicn f an expert, no
nat ter how cniinent the expert, is nct binding on the Judge or

€ourt, Th~t cans, nc nattéer hew rencwmeld cn individual is in
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a particul~r field, when he gives testimony on that particular

field, cepoecially where such testimony confiicts with Common

gense, vho court will trueat his cvilence like evilunce of any

othoer witnese., When it comes to arriving at the fins]l conelusion
27
the court ooy even lisrogorl hia opinion ~ltog. ther,., In MGBOKO v,
258
STALE, Tho Suprome Court of Hdigeris strted that the ovidoneco of

a moelic -l Froctitioner ig 2ot hinling en » trisl Julge ~nd he coul
thus pick whichover part of the testimony of the melical Practitio

th=t the justice of the easce requires.

Belicving the cvilence of wm oxpurt witness is -« mtter for
the court ml! if the Julge has some loubts about the evidence of
expert, he may decide not to act on it. In cffcet, it is the Judg
thoet will Tinally Jcetoermine relevanee a8 o basis TOF ndmissibility
of nny picce of cvilence by an cxpert, as well as the weight to be.
attnchel thoercto. However, vhere there is expoert evidence, which
iz unchallenge ! -ni uncontralictod, the court should accept such

29
cxpart vilunce and act on it.

It is sabaittel with rQspect that the fict th-t expert evidén:
is unchall mzed ~nd uncontrupiicted shoulld not gencrally be binding
on vhe Julne. This is cspoecially so in criminsl czos where such
ezpert Gviionee myy boe highly tuchnicesnl -l counscl on the other
gile is auvb sufficicntly cquippeld to challungy or contradict such
exXp.rt ¢vii.necw, It is the 1lnw, 8w stated by Lord Coopc;9 that thr
duby of ~m oxpert is to furnish the Judge or jury with thoe neceasar:
scicntific critorin te tost the accurncy «f their conclusions so
=g to cnible the Julge or jury to form thelr own independent opinic
by the applic~tion of these criterin to the facts proved in evidence
Therefore, th: Julge still hne thoe liscretion whoethor or not to ad-
and nct on expert e¢vidince, whoether such ovilance has been contradie
ted or not.

It is import-int, to note however that for both the Court and
Ceungsel to cflcctively witilize - expert eviience, they must
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themsclves have scne reascnable kncwleige of the subject matter
of thc expert evilence. This lmowlelge c~n be ~chicveld by engaging
into sone stuly or investigotion intc the ficll of skill cr
Spceializnticn of the expert. This is usually not an casy task
for the Julge ~r Counsel, but it is inport-nt if the Julge or

Ccunsel st sufficiently nake use of expert cevilencee.

It st furthor be nctol that, oven when the court is receiving
cxpert cvilonce, the court genovr~lly will n.t ollcw qn oxpert to
3tote his opniniun on an wltinate isaugl though it 1s scnetines

52
difficult to kececp to this rules In ie ve MJSCN, the lefence to

a charge of nurder was that the leceasod had comitted suicile,
an? :, octcr whe gave cvidence was 28kul whother it was his cpinion
that the fatal wounl hal heon inflicted by scite—=cne other than the
deccuaseds The court of Crininal .pped helld chat his nnswer was

innlnissible a8 an cpinion bascd upen an assuced 3tate of facts.

It is subnitted that the adnissibility -f evilence on an
ultinate issuce by an cxpert will have tc¢ be deternined by the
Court =nd cach casc has tc be treated n its cwn focts and
circunstamcess The Courts have wven ~luittod evilcence which
cane very near to infringing the rul?zjth.ﬁ.t an expert nust not

be allow.® to statc his cpinicn on an ultirnte issue.

Furtherncre it should be noted that whore o court is being
persuniel to accept an (pinicn cxpressc in o textbeok of a well
known cipert, whe unfortunately is nct called 28 o witness, the
proper thing to ic is tc¢ oxtract an opinion freoi any other expert
in the s:nec ficld whe is called ns a2 witnoss <5 to the reputation
cf the textbooke If this is ecnfirned, it pre perly beccnes part

of the ovilence in the case and nay de cunsilerei as such by the
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34
Court. The opinicns of the writurs on Nigerian law, which are
often cited for persuasive eflect only beemse they are not

Nigerian juticinl lceisions or Statutory law, will appear nct

to corme within the above propesition of the law.

Yo shall -t tais point issel~t. some issuce contined in
Sees on 56 and other Scetidns of the Bvilunce ..ct in respect of

¢xpert opinien anl briefly cxamine thom.

OVI. ZCiis OF BXFuUTS ON M.TTERS OF SCIENCE 0% .iP:

Unlcr Jcetion 5¢ of the Bvilunce ,ct, epinions of oxperts en
acicnee nd art are amissibles The term "Scicnecc anl art", it
is subnittcel, inclulcs net only the well estiblished disciplines
and branchoes of almost any matter which is the subjcet of special
knowlcigg? ‘lhere a man of s8cicnce or srt is te testify as an
expert, he must show cvidence of Special 3kill in the particular
branch of knowl.dge in which he is called upen te testify., In
YU TITTIL. B 10 ve SOKOTO N..TIVE .UTHO&[IT%? the appellant was

convictel of culpable homicide en the basis of the testimeny ef

an unnancd 'lisponscer' that death resulted frem the appellant's
blow to the lcceascle The High Court reversel the conviction,
hollin:s, that this t.stinony was inaluissible as opinion cvidence
since vhe dispenser was not shown to e specially skilled in
doturnining causos of leathe In the cisc, the Court stressed

the point that oven if the evilcnec hal c¢stablished the lisponser
as on Lioort, his tostimony woull have been entitled to very little

weizht since he had not revealed the factual basis for his epinion.

Mo lecision of the High Court in the above case, it is
submittcel appears to be in line with nogt of the principles we

have becn trying to stress on export cevilenee, especially the
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principle that thc Court hnas the wltimatc responsibility te
letermine, inter alia, whe is an cxpert, the whether er net
to admit the evidence of an cxport, an?d cven when such evidence
is aduitteld, the weight to be attachel to it. This rdle, it is
often cautioncd (oot Lo excereised with griat care if justice nust
be donec tc all Jarvies concorn. .n oxlert whon testifying, it
must be notcd shoul!l confin.d his opinion to the natter in which

he is spceially sliil.ole In ue Ve KUSHL.CK, Porter J. cbserved as

follows:

"The subjuct on which the witnogs is testifying

nust bc one uwpon which compctcency to ferm an epinion
can only be acquired hy a coursc of Special Stuly or
exjperiencce It is upon such a subjcct and such subjcct
only that the testinmony is admissible".

QPINION .3 TO FOLLIGH L.\

Jection 57 ef the Bvidence et proviles for opinion as te
foreign law. The deturnination of forcign law by the court under
this Scetien is a guestion ef fact, usually Jone by ncans ef
cvidence by expert on such foreign law. ‘n expoert in foreign law,
according te the Luciion neel, net be one qualified to practice
in thc Courts of that country, but it will apear more weight could
be plrced en the oninion of an expert who hws practiced in that
feroign countyry o onc shno is qualificd but has not practiced
that l-ﬂwzg

It will poc 1 That, sinece the dvidence et loes not define
"fercign law" the 1ous of othur countries will cone within this
category. Thot rill appear to be the breal unlirstanling of what
is foreign lawe 'h .t mny not be clear is whethor some Nigerian
legal Practitioners who have been called te the BEnglish 3ar ean

40
be trecatcd as cxperts in Znglish laws
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wowever, as it has been the attitule of our courts to rely
on piecc ents, a court in vWigeria will assume and recly on any

foreiyn L:w if no evidence is tendered %c the contirory before it.

mny corson, whose position has made him conversant and
experionced with that parkicul ar branch of the foreign law can

42
be tructed as an expert i that forcign lawe.

It rmust be notel th-t gn cxpert witness in foreign law may
producc (o the court the bogks which he rolies on to constitute
works of ~uthority upon the foreign law being investigated. The
Court will then construed szgh boeks after recceiving 211 nccassary
expladations freuw the expcrtl However, enly opinions of that aspect
of forcign law that is positively cstablished and frem an expert in
that particular aspcect of the foreign law, may be held relevant and

admissible in evilence.

CPINIONZ .55 TO N,.TIVS L..d ..ND CU3LCH

section 58 of the mvilence Actj*ﬁrnvilcs ior epinion as te
Native l-ovw znd Custom. The provision of the above section is in
addition to wection 56 of the .ct relating to the rroof of Customary
law Ly wrerts in sueh lawe We do not intend to concexn oursclves
here with the application of Customary law or with ~ny detail
discus.ion on Customory law. What we intend to bricfly exanine is

Customary law a8 a matter of evidence in respuct of pecrsons consider-

as cxperts in that law.

Native law and Custem as it has long been esbablished, are
matters of evidence to be leciled on the facts presented befere

the eourt in cach particular c-ase, unless it is such notoricty and

has becn so frequently folldwed by the Courts that judicial notice
45

wéuld bLe t-ken of it without ecvidence requircd in proof.
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sccording to the Frovisions of Scetion 58 of the ..ct, any
book or ..onuscript recogniscd =as a legal authority on Customary

e
law iz r.lovante In DESEYS v, L1400, the Foleral supreme Court

treeted 1ovs ond Custems of the Yoruba people by ..jisafe and the

lewes <o Customs of Ugun 1land by Felasin as nuthorititos.

It must, hewever, Yo notcd tht for a book or uwanuscript te
be relovant and admissiole unlier this provision, two condit ions
must bec fulfilled. First of 2ll thc boek or manuscript must be
shown to bc on. recogniscd by the natives as 2 leg:'.i?authority

and sceondly tne book or manuseript must be tendored,

It is subwpitted, with respect, that the requirement ef
recognition by the natives a8 a legal authority, must be treated
with great caution to suit strictly our Niguriwm situ-tion and
in respecet of that particular community, taking into consideration
their lcvel of unlcrstanding.

It muast De noted that Scetions 56 nnl 58 of thoe Evidence ..ot
mercly . cnsion inter-alic of 'Native law wnd Custon' and it wilk,
therciore, npocar that for this pur,ose, losler law is regarded
a8 Custown~ry low, which also nust be proved by uvi:.:;-nco‘&a

It is subnitted that in Custonary -nd .re¢-. Oourts and Sharia
Courts recsnectively, presildel over Ly persons indigunous to the
area of jurisciction of the Court an' who are learacd in those
laws, the requircment that Customory anl lMoslem low must be proved
in coviicnee will not apply to trials in these courtg'? In P.JM GY.NG

50

v, NY .M GY. NG, Batc J. stateds

"n .rea Court, such a8 a trial court, is presuned
to know the law aprplicable in a civil casS€ seeesee
(anl) the N-ative law Custom prev-iling in its area
of jurisdiction seseess. unless nd until the contrary
is shown".
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It will appe~r however that if the Cwstomary Court obefore
which n i . of Customary law cemes for 4. termin-tion is presided
over by . v .riaen not specinlly le-mo.d in th bt 1w, then evidence

on the point w y b uxpeet.. to bo given,

Opinicns .3 to N-tive 1w anl Custom, must bc truated with
grcat caution Tfor purposus of lmissibility in our courts. The
provisions of the Bvilonc. .ct that ¢l with thesc, are not very
adcquite ! thor.fere the Ceurts have to apply their neble reles

te letermince the issues.

Fin~1ly in respcct of opiniens of uxpcrts, Scetien 59 of the

LAet proviles: |

"Facty, not otherwige relevant, are relovant if

they suppert or arc inconsistint with the epinions

of vapurts, when such epiniens arc relevant".
This Scct.on, it is submitbeld, will ~ppeair lifferunt frem the rest
of the Jecticis ve hove oxeminel en this tepic. The Suctbion,
oxtenls to ~Ludtting not only reloev .nt cxpert opinion but also
irrelcv-.at f-.cts bo .aring upon such roluveunt opinion covidoinco,
The Court, thov.lors, hns -~ 2uty hoers to icturmine net only tho
relev-nec oi tho opinion cvilcneg, but ~1sc the relcecvi:nce of the
irrclevint ~cts, Howcevwer, such irrclev-nt f .cts which are made
relev nt by opinions of experts, may like such spinions not be

binling on the Court.

4. NON~BXFuuT3 CLINION

51
When, s statel by Prefessor Cross, quoting an .merican Judge,

"the facts from which ~ witness recoivel an impression were too
evancscent in their n ture to be roecellectel, or toe complicated
to be sgparately and listinctly narratel", a witness may state his

opinion er iuprcssion, He w-3 better coguippsl thn the jury to form
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it, and it is inpossible for hinm to convey an alcquate idea of

the premiscs on which he aetcd to the jury. The British law

leforn Coruictuce wipressed the ntter thus:

"Unless o,dinions, ostiucstus and inforences which

uen in thoir 2-4ily lives rocceh without conscious
ro~ticcin tion as ~ rcsult of wh~t they have percecived
with <lweir physic-.l scnsces were troated in the laww
of gvi oncec ag if they werc n.re st-tcuwnts of f-cts,
witiusess would find themsclves un-olc to commmicate
to thc Julge in - -ccurate i._;:g:,;saion of tho cvonts
the, .o sesking to luscribe™.”

2

Coruion inst-nccs in which non-oxpert opinion cvidence is
adnissible inclulod nge, speed, handwrit ing weathcer and identity
in gencrale It nust be noted thnt opinion of non-experts should
be treated with great care by the court in the alainistration of
justices Thoere oprear a greater duty in the court to determine
opinions ef non-cxperts than opinions of experts. However, this

observation will be riore elaboratel upon later one We shall now
exanine sone cf those instances sttt .l above, when non-cxpert

opinion is relevant -nd <lmissible in e¥idcnce as proviled by

the Nigcrinn Jvilence .ct,

OPINION .5 IC LoAJITING

HanCweiting noy be proved by the ex,crts wml non-cxpcerts
alikee The non-ec,crt witness in this rogarl if he is fwiliar
with anothcr ;cirson's hanlwriting, he uny bo nsked whether in his
opinion, o ligpuied locw.ent wnas written by th-t porson in

arcorlinancce vivh 3vction 60 of the Lvilcnce ..ct which provides
i
1S follo%-;'ing‘.)"

(1) ".Jnen the Court has to forn ~n opinion 28 to

the person by whon ~ny locunent was written or

signel, thc opinion of any person acquainted with

the hanlwriting of the person by whon it is supposed
to be written or signcel that it wnas or was not written

or signud by that person, is o relovwnt fact,
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(2) .. person is said to be acquented with theo
haadwriting cf <nother person when hoe has scon
th-t pcrson write, or when hoe has rceceived
locuswnts DJurporting to be uritten by thot

purtoon hinscelf or un.er his authority -nd
alir,sel to that person, or when in the

orinryy coursc of businoss, Jlocwients nur-:»grting;
to L¢ yritten by thot Dorson nave been habifunlly

suinittel to hinY,

This Joction is too widze anl thorefore, gives the Court also
wile porers to Zgteruine the relevance of this type of evidoncee.
The Court hes to exercisc ruch eare and treat ench case according
to the facts ~nl ecircumst-mces, Wherc the Section has to be npplied.
a Statement by the person called as a witness that he is acquainted
with another's handwriting is generally sufficicent in his examina-
tion-in-Chicf, but th¢ opponent nust be given the opportunity to
eross—exanine as te ne-ns =anl cxtent of such knowlelge. Evidence
of opinions of non-cxperts in regard to hwmlwriting will therefore,
be relevnt wmdl alnissible if to reject it, will frustrate the

course of juatico.

| 54
In solid LuWd v. COMMISSIONL OF ¥OLICE, the trial Magistrate

accepled the evidence of epinion of a witness who was not an expert
but whe si.led that he was cénversunt with the aprell nt's signature
as they hd -orized together, a5 proof thot the appell-nt was the

author £ cort-in signotures in dispates It was held on appeal
that the trisl ngistr-te w28 right in law in accepting the evidence
of the wvitncas,.

However, it must be noted th-t cevidence of non-experts under
Section 60 of the .ct is distinguishnble frem evidence of ®pinion
of experts under Section 56(1) of the .ct. .5 noted under Section
56(1), a2 Police Officcr could be regardcd ns an expert witness in
the case of o disputed handwriting, and "handwriting" here is held
to inclule "typewriting",

It is submitted that, apart from the above stated ways or

methods of proving n disjuted handwriting, the court should compare
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in court the disputéd writing with an accepted writing of the
56 .
accused, This will afford the court the spportunity to determine

each case en its swn facts.

In JULEN ve WILCUKL, the appelluont was convicted of uttering

an forged cheque. sxpert evidence was not called to prove the
foizery, but cthe trizl judge in epen court cou, 'red the signature
on vhe chegue vith the truc sign .ture of the puriorted drawer and
found it %o be o forgery. It was contunled on appesl on behalf

of the appellant that the trial Judge was vwrong by personally
conparing the sign .ture. Lejecting this subnission, the Federal
3upreme Court held that a trial Judge, sitting without a2 jury in

a crininal case involving writing, is ¢ntitled without the assistnnc
of expert evidcnce, to personally comyire the writing in question
with other writings which are acknowledged te be genuinc, and to
find from such comparison whether the writing is er is not a
forgery. However, care must be taken to nake sure that the writing
in question is not usoed te compnre with any writing which docs not
purport eithor en the fce of it or in somc other way to have been

written by the person in qucstion.

It has been held that the court iy not, however, rightly

discord the evilence of handwriting ox. cxt intd-vour of its own

con .risuﬁ@ However, in GuCk.eY 041030 ve CGu.illoslCuuk OF EOLICEE

e

the ovidence of twe uxjoerts a8 to the authority of a piece of hand-
Ariting was diamotrienlliy onposuede The tri-l culge was, however,
“nore impressed™ by th. svidcnce of ono of Theme IV was held that
in orlcr %o satisfy himsclf that his inpression wns cerrcct, he
nizht compore the disputed writing onl accept one by virtue of

Section 107 of tho ..ct.

It is, thercforc, subnitted that, like o inions of cxperts,

opinions of non exports or erdinary witnesscs are not binding on
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60
the Court. 1Im 2ny easc, it will appear the chances af the
court acecpting and acting on opinions of non-experts or ordinary
witnesses e nore remote than the position with epinions of
experts. Thore is, howiver, no clear-cut rule, se it will all
dopends en « ¢ Particular case, wmd the attitule of the court.

GENUKAL CU. i, Lsi REGHT

The 1-w in respect of this, is provided for in Juction 61 ef

61
the #vi _.~ce .t 18 follovs:

(1) "Jhen the Court has to forn an opinion 28 to the
vrlatonce of -y gunornl Custon er right, the spinions,
£ “e the vxistenco ¢f such Custom or right, of _wrsons
woo woudld be likely to know of its existonce if it existed
¢ relevant.
(2) Tac expression 'zencral custom or right?! includer
cugt .18 or rights ceiron to any consilierable class of
persons'.
The Scction lenls with 'genernl custon' as well as 'fencral
right'. . 'Custorn', however, is lefined by Scction 2(1) of the
Evidence .ict to .:van "a rule vhich, in a particular district,
has, fron long us-ge, nbtained the force of law”. We do not
intend to go into liscussion on custorn hore because the relevant

discussion on custoi h~d been under Scetion 58 of the ..ct.

It ruast, aowever, be actel that 3cction 61 of the .ct allows
the evinion of ny pursen to be aliissivle in pronf of a general
custorl ¢ ~ geueral right if such a purson is once who would likely
know of itg zZxist.unces In that circuust wmee, such o purson need
not bc ~n inhhHit nt of the area concerned. The Court will appear
gatisficd i’ guilicient proof is shown th-t the perscon..is likely
to know of the alleged geancerl custow or gcneral right.

The :ovigion of 3Jcetion ot of the (et will appear to cover

1 wider groind, it is subnitted, than Suetion 58 of the .uct.

Great Caution should be cxercised by the Court in determining
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opinion wviwgnce under 3cetion 61, cspecially w opinion evidence
here is tht of non-cxperts. Unfortunately, the reioarcher has

not co ¢ across ~ny julicial pronouaccuents basud on the provisions
oI JuCtion 61

OFXINIC.5 8 TC Us..G3S, TANSTS, HUN nidLV.NT

(0
d.ction €2 of the gvidonce .sct provides:

“When the Court kas to form ~n opinion 18 to -
(~) The usnges nd tonets of iy boldy of nen or family; or

et

(b) The Constitution ~nd goviernucnt of any religious er
chnritnble founlation; or

(c¢) The neaming of words or torus used in prrticular
districts or by particular clasacs of jcorles

the erinions of persons having special nieans of knowledge
th.rcon, we relcevaint facts",

The “cction broadly covers arcas when eviicnce of opinions of non-
eXp.ris cor ordin.ry witnusses cwn be aduissibles Under the Section,
it will a_jcar a purson wheo Jdeals cithor pursonally or through
oot in g particular narket, such a2 porson will be bound by

tlhe us,uvs8 of that unrkutej The us:.$9s, nowuvul ust be those
goncerai ) known by the buyers and scllers of that niarket.e It i8,
thorcforg, subnitted that such usages, unlixce cvoto:s, necd not

to hve b.on long cestblished but that the us~yus rust be rcasonably
cert=insd and with soiie nrosutel cluoonts of a contrncg?

-
)
Dr. .#ula subnits, héewever, that 4 writton or oral agreencnt

cannot bc¢ contralietcd by evidence of o usage but that such
evidonce Loy be adiitted to «xplain the ncaning of peculiar or
technical terus, or to ghow that o party has knowlolge of the
subject-tnatter of the usage.

Wny-way whitover the circumstaincos, opinions of non-experts
in respeet of usages and other instances stat.d in the Scetién

nay be relevant and alvidssibles The exnert -nl the non-expert
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alike 1ust show to the Court that, he is a pcrson with Speecial
neans of knowledge of any of or all those various nattcers nentioned

in Jcgction o2 of the .cte

finally, we do not intend to go into any detiiled discussion
of the siction a8 wkh 't is releovant has beoen aighlightzd: It nmust
be obscrvel, however, tht the resc .reher has not beon oble to lay
han’s on ~ny Nigorian case that has nne usc of this provision.
Howcver, it rozrcetinbly so-.tincs h-ordens tht our courts nake
juldicil pronouncer:gnts on issucs to which tho Bvilcnce .ct is
aprlicablc, without rufcrenc: teo such rolevant provisions of the

6
:.ct.O It is subuittcl th t cur Courts shoull nake naximuam use of

aCt rather than £all back so eften to Coion law.

OFINION (N I EL.TIONSHI &

Scetion 63 of the wilcnee ..ct proviles:

"dhen the Couyt has to for.. an epinion as to the
relationskip of one person te another, the opinion,
cxpressoel by Conduct, as to the cxisteace of such
relationshin, of any porson wno, 28 o uenbur of the
L:2131y or othurwisey has Jpeci il ..ns of knowledge
on the subject, is A reicvant fact:

rrovi (¢l that such opinion sh-.1ll not be sufficient
«0 Prove o Lorriase in procouviings ror o Liverce or in

o putition For wunges against - alultercr or in a
prosceution for bigany".

or. gui®! thy loarnc! digerian jurist, sub.its that the
above Lcction shoul! be restrictively interprotel, in orler that
evilunee of the sort of orson nentionel in the Scetion should
be sufficicnt to prove that o purscn.is the child of uanother or
that n wonan is thoe wife of a prrticular nan in proceoedings other
than proccedings fer o livorece, or in a petition for Jlanages

against an aiultercr, or in? rrosccution for bigany.
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With:the greatesy respecs, i is subrdttel $hat the provise
to the Jcetion necilds to be given its bro-l intcrpr.t-tions There

2 ]

is nuel Jor sore nllitional uviloneo or cvilcnce strongur than

ol
the tysc roquirel by the Scetion.

The Court, hovever, has the power to luderiince the adnissibi-
lity of covilence #nicr the Scetion an! the weicht to be astached
to it. It is, therefore, subnitted that grent eawtion should be
exerciscd by the Court, cspeceially as it is provilcl unler the
Section thzt the witness nay, bwt necd not be a neuber of the
fanily providei he ¢an cstblish Beforc the Cowrt his 3Speeial
neans of knowl..ige of the natter in which he is giving epinion
evilince. ZSach case should be treadel on iss own faets wnd

pircwist nees.

MISCouL oo C5u83

In ~Illition to the 2ases alrealy st :ted above whure, expers
and nonecx2ort epinions are alimissible uwnder the kivilence act,
there 8 » :discellany of other 'intters in procf of which evilence
of opinions of non-cxperts may be given. 2viience of opinion
undcr those circunst-nces is alaissible unler the Snglish Gonnon
Law -nl, thorcfore, 55 virtue of Scction 5(a) of the act, also

alnigsible in Nigerine

We shall now bricfly oxarine sore of these natters non-
expert cpinion is ~lnissible unlcr the Couxion law and by virtwe

of Scetion 5(n) of the Bvilcnce .ct also alnissiblce in Nigeria.

OFPINIONS .3 TC IDILNTITY

Ilentification usually .y take variows forns, which will
inclule, whe cenparison of firzer-prints anl othoer physical
phenorcn:, for cxaiple, appearance of the person, or yhotograph,

as well -5 other faictors., It is, therefore, subaitted that evidence
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of identity is eften regarded as the expreseion of an opinion that
a person seen at one time resembles a person secn at another time.
Such evidence, hewever, nay be based on general resemblance. In
line with the above subuissien, it will appear that an epinion may
be fermed by comparisen btetweon the witness's memory of a person
previously seen and the actual appearance of one person seen later,
whether casually er when paraded fcr identification with ethers, or

70
betwecn remory and a phetegranh duly proved at the trial.

7

o, “gudé subnits that the practice in Nigreriz is usually that
when the identificciion of an accused person is deing disputed, what
the rYolice shuuld do is to conduct identification p.arades. In such
identification parade, a2 number of persons, iancluding the suspect,
usually persons of the same height, colour and manaer of dressing

arc lincd up and the witness is asked to identily the suspoct among

them.

It must be noted thit under the above circumstonces, it is
tetally impreoper to show the vitness a photograph of a person to
be identifi.d shortly before the iﬁuntificqtiog? Howgver, the
situstion is differmt shen the Police arc sceking information as
to a Criminﬂ.zj; 80 that 2 witness can be shown some photographs
including that of the accused person before the identification
paradg? But if cvidence is given en this subj.cts, it is desirable
to aveid the suggestion thet thoe accused's photograph was available
because of his criminal ricord, though the Juugc has -~ discretion
whether he should warn tac jury vhere a jury system cxist or himself,
not to be prejulicud by the fact that the accuseld's dhotograph was

in the posscssion of the Folice.”
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It should further be noted that if it is not clear on
evidence a3 to what stage of thoe investigtion - witniss was
shown the photograph, the propriety of an identification parade
could not be impugned unless it is cle'x thot the DPhotograph vas
shown to him in orler to ¢n:blec him to identify the susuuct 2t a

gubscquent idmtification parndes In oULL.Y CLiG. v, LG oI..Tk,

there wis no cviioncee 28 to what stage of the investigntion to the
charges o witness wag shoun the phiotographs of suspects, whether
it was beforc or after the identification »arade. Coker J.3.C.

Quliveed.,, vao julgooent of the ouprewe Court, s~id:

"Unl:ss it was clo~r that the photographs wore

shown to the witness in ordoer to < .ble him to

identify the suspects 2t a sudbscquunt identification

parade, we cannot sve how tho propricty of the

ddentifiention porade in the circuwasbances of the

present cnsc can be iapugned”,

dewever, it is import-nt that, at 2 trial the cvidence of an

ideontification parade bl given by the zolice (fiicuy who conducts
the identification parsue, wher: as the witncss himsclf testifice
to the fact that he ideatificd the suspocts This lattor piece of
evidence should not be given by the rolicc Cfficer, it is sub-

¥
mitted.

Finally, the identity of things mawy also be relevant in
prosecvtion for stc;lc-n Reods, Th: ownur of the gools may give
his opinien thiut tho goods recovered arc the same a8 the goods
stolegq Jdso identific-tion moy be rolevant in on action for
infringement of < copy right in which cvidence of opinion ns to
the rescmblance of n 2llegud infringing picture and an original
onc is givcg? sven in libel actions, a witncss woy give his
opinion thit words complaiinud about refcrred to the plaintiff or

30
e a particular meuninga
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OPINIONS .8 TO .GE

Most oftcn; 1 witness gives cviicnce of his own age, or
somctimes of wmothur poerson's ge, and cither statoment may
involve cpinion. It is commen that cvildence of the witness's
own :ge is usully not challengel, though the witness ebviously
can not remcnmber his own birth and relied for information as to
tane date upon hearsay, such tht if challengod the cevidence is
inagmisalb?é aprt from any guustion of :piuiun.

Dr. .gula sudmits that where it is essential for the age of
a person to be proved for purpcscs of proving o Criminal Offence,
cviience of the motaer or of the faict or of a purson who was
present <t his birth is essontinsl, but that expert evidence may
al30 be hold sufficient in %he absence of such other cvidenc%%
It is submittcd th .t expert evidence has cven been preferred to

83
the evidence of the rparents and relations of t he naccused purson,

This will, of course, depend on the ficts and circumstances of
the caisec. OGreat caution should be uicreised by the Court hoere
especinlly if the parents or relations of the accuscd person are

literate anl do have written rocords of thu ~ccused's age.

It must be noted, however, thlt; evilence by adults other
thon the mothers th .t chilldrun were under sixtceen has been treatced
8 Jdevnt aal adnissible in ceriwinal proceedings for wilfully
negiceting the chilsrugf o wnlder the Geimingl Frocedure “ctas
the Court may presswc the age of = person buiorw it for the

purposcs of the ..cte.

The position of cvilcnce of ~ge is simil . xr in civil eascs,
there, for uxample, = 4cfendant in a civil suit rclics on the
fact of his inf mcy in n action to rccover the rrice of goods

86
supplicd to him.



- 181 -

Finally, there arc occesions when 1 non-cxjcrt witness may
be allowed to sy th:t o particul .r »orson wae of 2 certain e,
This could arisc in =2 eaisc whoere a witness who saw 1 porson knocked
down nnd killed by n car will be 1l wei to s~y what he thinks is
the nge of the leecunsed. Hon-ux crts witacssecs ny dso state
their opinion in respuet of wge cf Jocwiwsive. snuro avi?cncc
stated under thu bove circumst nces io not chitllonged, it may
be held relevont -nd <luissible. Bt ~s iv-ys crutioned, the
Court must cxercise gre t curce in -imitting -n* <cting on evidcnce

of non-cxnerts.

OFYINICGHS 3 TO MuNT.L Ju 1nYSIC.L Hu.LTH

The swme »rinciples apply to opinion cvidionce about health,
In this circuwast -nce a witncss may bc allowcl to give cvilence ns
87
to Fid own conditicn »f health only, and sush evidence may be

partly fact wnl partly opinion.

However, a non-cxpert witness will goncerally not be allowed
to give evidence a8 to the conditions of health of other peojle.
The witness here may only be alliowed to give some details from

which the condition of the rel. vant porson can be malg—out. Dut
the opinion of exnerts in medicl scicnece is Allioweld to be given

on the health of other people.

OQFXINIONS oo D0 LeLUSTIC.LIUN

The proper pesition is that medic-ld uvilunee on intoxication
is oxpert uviiunc§§ ﬂowdvcr} the proctice in Nigerian Courts in
addition to the nbove is thnat witnessces, wspueially Police Officors,
we nllowed to mnke asserticns before the Court th-t a particular
person was or was not Jdrwnk at the time in question. It is

submitted tht such non-oxopert evilence by rolice Officers should
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be treated with 2 lot of cawtion becausce Common oxpuriwice has
shown that the rolice cwn fabric~te the evidence to ~chicve a

particular purposce.

"
OXINIONS 5 20 Srawd oD V.ouWs

In proécegings arising out ol ¢ .l weeidentss, = st toaent
a8 %o %he speel of the motor-vchicle oy 2 layman merely ciprcsses
hig opinion on the matter, whiceh ccull be reliv-nt and -~ miscibles
Section 178(4) of the dvilunee .cggrucugniscs this inhoront woeok-
ness. The Jugtion mnkes provisien for corroboration whorce o person
;hqrged und Ly %hu Rod rraffie .e% with exceclding ~ spced limit
shall not be ognvigﬁud solely on c¢vilence of cnc witncuss's opinion
oF ‘the: sUcHd of Al BolGF-Wehlelor I wiLl ApnoRs b 3 BubaAtvad,
$he scedion proviles only a8 %0 coxeessive speed, Thurifcre the
poaition.of any spoed nod in the eatugury of eXe083ive spced, may

still present tho inh.rent wenkncess.

V.LUE CF 300DS

Laymen' may give their opinions as to the valuc of cbjucts,
V.
and sweh objced$s in Qriwdinal trials arce generally the suujccte

. 91
mattsr of the ch.rgee 1In ke v, BuCuudT, the accuscd vis charged

wi{h mrlieices lam:isc to0 n pluiuwél;:s win.ow of ~ post office
valued over five pounds.e .. witnuss, the ascist-nt sup.rincendent
of thc post offiee, whe w.s no% o kpurt, wos ollowed to testify
that in his opinicn the glass winlow wns of the ¥-luc of ~beub
cight “cunis.

Professor Creoss, however, submits th :t the busis vi che
admissibility of the cvilicnee in the above case is purh s open
to question on the groand thit it raiscs insoluble problons of

degree, The lenrncd Professor stotes:
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"Is it confined to non-expuxrt opinion concerning
the value of common rlace cbi.ets? If =20, what
~rg ccmmon place objects? Dous it only apply where
the witnoss opines that the value of =a ~rticle gp
vxceuls o speecificd sum by a ccasiloerable amount®s

ny-vay in 2 Scuth ustralim Crsce where Re v, BuCKsTT was

citel, it was s1i? th .t the Court may alwwys ~ct on (aon=-oxport

9
opinicn as tc value when ac spociilised knowlolge is requireds

The ~oove n8 wet brings us to the end of the discussion on
casesd unlor the inglish Common Law whoere cevidence of non-cxperts

is admissible nd almissible alse in higeria.

We shall then bricfly too c¢xaminc the provision of Scction 64

of the svilunce .;ctgihich st tes th.t:

Yhenever the cpinion of any living person is
relevant, the grounlis on waich such ojinion is
0:8ed are also relev.ath,

It is submitted, that, the requircment th:t such grounds on
which opinion evidence as preoviaed by the Section, is relevant;
out further, that the Court will not attich much weight to the
orinion cvilience if such grounls ~r¢ not 1isclised tc the Court.
This will npre~ar lcsirsblc where thoere is anothur cpinion tc the
conr r?r? The lisclosure of the grounls te the Court is very
desir~ble in crder to give the court the cpportunity to test the
valility of the conclusicn .f the witnoss. The letormination of
the relov-nee nl dmissibility of cvilence of cxpoerts and non-

experts, as c-rlier st ol, rests on the Ccurt 2nd even the weight

to be ~tt .chel te such evilcnco.

Finally, 28 carlier st tel alsc, obinion evidence generally
is irr:lcevant and therofore inndmissible. This propesiticn of
the 1w, it is submittel, is lorgely true of nun-expert opinion
on ~n issue requiring oxpertise 28 well a8 opinion evilence

concerning issues which lo not eall Tfor expertisc. ..l1sc it must



be acted that the reception of opinion evilence could

sometimes usurp the functions «f the Court.

In this chapter, we have boen examining opinicn

evilence, when relcv-.nt anl admissible.
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CHAFTER SIX

CONCLUSION AND  hwCOrlisNDATLON

1« CONCLUSION

RELEVANCE

Relevance ag 2 basis for almissibility in Nigerian Courts
has been ex...i:i.2d in vhe preceiing chayvers. "kelevance and
Admissibilivy” wovers a wide area under the Nigerian kvidence
act. Hdowever, v discussion has been restricted to some selected

areas .

Throul'out -he discussion in the thesis, the purpose has
been to deteraiane .oe adequacy or otherwise of relevance as a
basis for w»' :i,3iuility. Relevance and admissibility as noted
earlier, will a) wear to be a loose concept considering some
Provigions cf the Lvilence act and especiglly judicial pronounce-—

ments, The Courts obvicusly remain the princinal and final autho-

rity in deternmining relevance and admissibility. There is,

therefore, need for a high duty of care and intellectual capability
to be exeyeised by the Courts.

A relevant fact hgs been defined by the Nigerian Evidence
Alt. It is, submitted th 't relevance implies a relationship
between two frcts which may give rise to an irnference of one fact
from the other [ ..i, The lega® aduissibility of facts is for the
most part dubor ined by their logical relevance to the issue, or
that connect on Houtueen the two waich, in the ordinary course of
events renders tie latter prebable from the existence of the former.
However, o: o.lor wlicy groundg, the Court nay reject relevant
facts., This, it cne of those instances when the Court has the
absolute pe er te caoternine relevance as a basisisriadniasibility-

There is need, thorefore, for the fNourts to exercise much care in
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this regard, and sach case should be trested en its own merita,

SOME MAstiid DiGuakiD RELGY NP UNDER Pids sVIDGNCE O

The Ni-orign svidence act in goue of its provisions has
declere: rolovant some natbters. It will thersfore appsar that,
the Court will awot have nuch preblem in deternining such matters
-declarod relevant by the Actes The 1lis ﬂf'ﬁé%t;ré dﬂclafod relevsa.
by the ict, is wide, but, cfforts have beon made to briefly examinc
aom§ of tacse matters, Howover, facts declarcd relevant under tho
Eviduneco ..ob, will be admigsible, if such a fact is relevant to th-
facts in issue, .nd facts in issue arc usually proved by means ef

adducing evidence in agcordancyg with the procedure of the Court

- that iz charged with the responsibility in making the final

decisions

SOME ».LTS . woTuV #7 IN - §35CT .1 CIRCULKT.LLICES

While soue facts or matters arc dvelareld relevant by the
Bvidence ..c¥%, some others will be rcleovant only in special | .
circunstzacess” That neans in nornal circumstances, such facts
arc congiucored irrelevant and, thercfore, not cdumissikle for
purposcs oi uwvidcaieoe. Bubl under special circunstances these
facts con bocoume relevant and adnisuible. The list of this set
of facts is Uso guite wide ond thorufore the discussion is
limited to Scctions 44, 45, 46 and oven 33 of the Nigerian
Bvidonce Acte It is gubmitted that chution must be exerecised
by the Court in leternining the relevance of ovidence in this
aren e¢specinlly ns such cvidence oriinarily is irrelevant and
becones relovant only in spoelal circumstonces. The special

circunst nces nust be clearly establishod.
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RELEV.NCE OF wVIJ_.vCy OF SIMIL.K F.CTS

Also, cvidence of ginilar facts can beconc reluvant and
adnisgiblo in ovilinco. wsvilence of sililar facts in this rogard,
will hav. to be conline! to the facts in issu. and logically relovant
facts to los.rnine she uatter in issuce. "Fact in issue", however,
has beon leflin.l by the Iigerian Bvilcneu &cg, to include:

esrse any fact fron which cither by itsclf er in
conauction wvith other facts the cxistence, non-

Q t 1 tent of T bilit
§iuggliln? ;fgrgt ?x on_bnl qn{n ég éui%a Py

procee_lng nceessarily follows"

The leterr ination of ginilar facts evilence on the basis of relevance

is ther:zfore, not an casy task for the Courts.

Section 17 of the Bvilence Act proviles for the relevanoe of
sinilar facts evilcence, The Scction, however, appears inaleqguate
consilering the locision in the celebratel snglish House of Lords
case of MAKIN v, Al CiNEY-GENSKAL FOIi N2W JOUTH WALE%. Unlike the

position of the law in the above stated case, Secction 17 of the
Bvildence Act 2ocs not in torn gllow e¢vilence of siuilar facts to

4(a
rebut a defunce whieh would others be open to an accusced peraoﬁ.)

Mis, it is sub:itted, cruatcs an unbalancul position to the
application of rclovanee as a basis for o liiissibility, naking it

nore favourablc o the accusgd porson.

Furthernoreg, it will appear thit rclevance unlur Section {7 of
the Act is 1 1iffcrunt thing from 1lnisasibilitys. That is to say;
ceven if cvilonce is hell to be relevant unler the 3cction, as nmay
be derived fron Section 159 of the Act, the Court may nevertheleoss
exclule it, if it consilers tho evilence prejulicial to the fair
trial of the accusc¢l. However, the exclusion of relevant facts
for purposcs of alunissibility is not a peculiar feature of Section

17 of the Act only, It is = discretionary power given to the Courts
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which was cophasiscl a8 an 2w itiongl ground Ly tac aocuse of Lords

in the Makin's Case. This usually veste the letorniin-tion of the
test of r¢l .vance solely in the hanls of the Court. and finally,
ovidence wnlcr Seetion 17 of the ict is ofton confusc. with evidenco
of ch-r-ct.r. Therefore, in the n~pplicaticn of the bection, covidence

of b1l chor-cter of the <ccuse’. is oftcen loet in.

EVIDENCE OF ClALACTLR

Bvilonee of charactor is consilerably covered by the provisions
of the Nigerin Bvilence Act. Generally, by the provisions of Section
68(1) of the ict, evilence that the accusc! perscn is of bad character
8 irrclevant ~nl inainissible. The gencral rule, is subject to

certain cxccptiong. However, it is subnittcel thit these exceptions
do net substantinlly alter the balance, in favour of the accused
persons Jhilc evildence of bad character of the acensel person
generally con nut be zgiven, by the jrovisii: of Secticn 67 of the

Act, cvidence of gool ch-racter of the ccused person c-n be given,

The werl 'charactoer! is lefined by scetion 71 of the sct and

by the dc¢finition, evileonce of charactur tc¢ be reloevont, is restrictec
to a cert~in c~ftaogory« Thoe 2bility to lceteriiine the relovance of
character .rilonegy TFherofore, like sinilar fets ovilunce, is

highly t~cimical. The Courts, thorufore, rust ocxercisc nuch eare

in detercining the rclovanee of character cvilence.

It rust be noted that, 8 2 conmon feature of the Nigerian
Bvidence ..ct, unler the provisions 2ealing with the relov-nse of
character cvilcence, the Court has gonerally wilce powers. It is,
thereforc, subuittcl thit in n situ~tion such =8 obtains in Nigeria
where the Courts ton. to place ruch relianee c¢n comiion law precedents,
there is the fear thnat thesc previsions of the uct will not adequately

be applicl. Kelevince as a basis for ~lniesdbility in Nigerian Courts
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has therefore, been regarlel as a lcese concept. Anl being
ao, if care is not token by the Ceurts, thore will be gross

injustice.

RELsV.NCE OF ILIUG.LLY 0BT INLD BVIDENUIE

One of these controveraial aspects of this thesis, is
relevance of illog:lly cbtoinel eviience. dviience obtzined
fron m 1dlegnll menrch -nd scizure, wml frou luproper ne.ns,
is usually =) isuibles. The issue of the relevonce of this type
of evidience has trxeld the ninds of grent lugnl scholars, legislators,
judges and thoso pecple respensible for naintaining law 2nd order
in the seociciy. duch evidenece con be dnissible unler Joction 29
of the Svilence .ct, bub, Nigeriw Courts have aluitted the evidence
cn reliance on Coimen law pruceduntg, without refcerence to the
Sectioan., The Nigerian Supresne Court by relying on Connen law for
guidones will aprear t¢ have lone €2 ualder the provisicen of Section
5{a) ¢of the Bviiencc ict.

Evidence nbtained bj an 11legal neans s in the cases o
'Ruruoa anl §adow, offonl net only the 1aid lown legal procelure
in ¢btaining cvilence, but Alsc the funiaiontal right of the
individual to his privacy andl faully life. . funlanental right
of this nature is congtituticnally rcecognised and guaranteed in _.
Nigerin., Juction 34 of the Nigerian 1979 Constitution and Section
2% of 1963 C.nstitution guarantee the right to privaite and fanily
life. Generally, Jdection { of the 1979 Constituticn nakoes the
Constitution the Juprene law in Nigeria. It is, thurcfore, subnitte’
That cvilenece <Hteined fren illegal scuarch and seizurce viclatoo this
fundanont=l right anl the relevance «f guch ovileonce is highly |
questionables It must be noteld that, a porson whe feels that any
of his funlanontal rights has been violated or ~bout to, can, by

the provisicn «f Sceticn 42 (f tho 1979 Censtituticon ask for a
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redress from any of the high Courts in Wigeria.

The Caurts of the United States of America; #n the other
hand, generally will vehemently repreach any act, deed, smisaion
or statuteory prevision that even seemingly violates Tundamental

Constitutional rights., Howsever, even there, the Judges have not
been uwnanimous on the evidential value and the legal effects of

illegally obbained evidence. In any case, theBCottigﬁ position

will appear most acceptable in determining the relevance er other-

wise of illegally cvbtained evidence.

It must be noted that the principle estavlished in Kurunma's
Cage, which was followed in Sadau, pruscnts a lot of difficulties
in its application cspecislly if the intercsts of the accused
Person and the Statce or vietim must be equally considercd. Tt
ig, submitted thet wnfirmess to the wccused is = Zoosc concept;
and, Furthermorec, whun such unfafiress exists. exclusicn of evidence
is not automatic. The fact that the exclusion is not automatic was

enphasised by the Privy Council in King v. R. in the following words

"We do not rend this pnssage 8 doing more than listing
a variety of classes of oppressive conduct which would
justify exclusien. It cortainly gives no greund fer

gaying thnat any cvidence obtnined by any flse representatjo .

or trick is togbe regarded a8 oppressive -nd left out of

considerntion'?

I

e -

It is, thercfore, not posgible to predict with certainty whathe,

a particular item of illegnlly ebtiined evidence will be excluded
or noc. A rule of exclusion, on the other hand, can be based on
Section 34 of Nigerian 1979 Constitution. A rule as this, apart

frowm its effect in curbing improper Police methods, is fairly
definite and easy to operate. It has, however, buen doubbed by

(:2)

9(x .
writers, in Nigerig and Amcricna wheothor there cn be any ¢ffectivenc

of civil or crimingl ligbility as o doterront agninst Police excessm -
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THE DOCTRIN.G OF 15 GBSTAE' D DYING DICLaATION'

In cestiau.tion »f the discussi~n =n the toplc of this
thesis, efforts have been made to exauine the relevance of
the doctrinwg of 'reg gestae' and 'dying Aeclaration’ as applied
in Nigerian Courts in particular. The doctrine ~f res gestae as
netod earlicr, is a Common law principle which as svated by the
Judicial Counittee ~f the irivy Council . iike mony Latin phrases,
is ofton uscl to cover situvabtions inmsufficiently analysed in clear
Bnglish turﬁg. The doectrine has beon used in differont sonses and
henen it can be anid e provide a "respuctable logal cleoak for a

11
variety of cnsos to which no formula of precisien can bo applied”.

The facts which arce admissible as forouing part of the res
gostne are usually declargtions and acts which Constitute, accomparn
or @xplain the fact In lssue. There are h wevor prescribed
conditions th:t must be met before evidunce forming part cf Pe8
gestae can be held relegvant and admissible. The conditions are
g0 8tiff th t one can h-xdly say if jusiice is over aduinistered,
especiully from the point of view of the vietim or plaintiff as
the case wuxy be. The law en res gesuae will, thercfore, generally
ke regardcd .8 h.rsh in the eyes ¢f the loy-man.

The anglish Common law deoctrine € res gestae ils not directly
applicable wwi.r thoe Kigerin Bviduncq act, Howewvur, the doctiine
can be applivd by virtuc &f Gectirn 5(s) ~f the dvidence ﬁc%% It
is hewover debagable whethor the doctrine of res goestane applices in
Nigeria by virtue of Scetion 5(a) of the act, (which appears inappro-
Priaste in ithis circumstaonce) or by virtue of Scvetion 7 of thoe Act
which san nadequately ~dmit ovidonce forming part of ros gestaeg
Scetien 7 of the dct covers a wider ficld than it is csvered by
the dectrinc. The Courts in Nigeria, uwafortuuntely appear to apply
the doctrine af ros gestae without reforcnce either to Sectisn 5(a)

_ 13
or Section 7 or even Scetion 33 Af the Hvidencs ichk. However, not
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withstanding this, the Nigoeriwn Ceurts, ¢ 1..8%, <ppzr to be
Influenced by the provisions of the Act while ~dmitting evidence
a8 forming p-rt ¢f rus gostac, cven buforc the enctment of the
Evidence Alg.

Likce the doctrinc of res guste, the dactrine of dying
declaration constitutc ~lso onv of the controvursisl aspects of
this th.ogis. The discuscien on dying decl :r-tion is in reference
to Joction 33(a) of thu wct. The reguiruments of the law under
Section 33(a) are stiff -nd unbal .ncud, such th.t onc is forced to
enquire 8 to wh:t is the raition:dlu of this Joctrinc of dying
decel ration, It is submitted th .t for 11 practic~l purposcs,
in oxrder to do justice, both the accuswd ~nd the decciscd should
be scriously considercd, It has been observed by somc distinguishc
Justices of thce Supreme Court of Nigl?-iﬁ. that just ns it is esgenti~:
that justicce be Jonc to the acecused in crimin:l c~scs, so also must
it be denc to the leccunsed.

The 1w on lying leclaration, will ~pue~r too harsh to expect
or require 1 victim to ¢xpress when skel, 2 resolvel uental state
or belief in danger or ~ppro~ching le~th., It is usually not easy
for the Court uven in the circumstance stated bove to determine
the mental state or state of mind of ~ living purson, let alone
a dend purson. It is submitted that this position of the law under
the liigerian Bvidonce Act and similarily thz Common law, constitube
a serious obstacle to the administrtion of justice to all parties
conc.rmed in o triale.

Dying deelurstion unler Section 33(a) of the act is restrictea
and relovant in trials for murder or manslaughtor of the deceased
pcrsone However, othur dying doclar~tions ~rc rclovont and admisas-

16
ble genernily in both eriminal wnd civil trialse. The admissibility
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dying declzr~tions alse applies in Isl-uiic law.

Like rcs gestae, dying declaratirn is an oxceptien te the
hearsay rulc anl, therefore, such declnrations under Scction 33(a)
¢r statenonts forming part of rcs gestac, if thoy do pass the
prescribed tests, will be held relevant anld adnissible. Statements
nade by ~ Jdecenscd person ns te the ciuse ~f his Jeath have been
held not loigsible =5 res gestre or dying declaration under Jectir
33(a) of the -.01;.3 It oust be notal that the dectrines of res gest-.
and dying cccl-r-tigns hive been tre~tcl in this thesis as statene

nade in Jpecinl Circunstancces buczusce «f their featurcse

RELAVANCE O DLISIIONS ND CONFLISIONS

Motihcr ~rcn of much reclevanee in the liscussion on relevance
a8 n basis for ~dnissibility in Nigerian Courts, is adnissions gnd
cqnfessions. It is the presunption th ¥ no person will declare
anything against hinself, unlcss it is truc. Furthermore, if
a person is in Jifficulty or in vicw of onc, will nakc declaration-
far hil:uac;ljt‘&.3 fhe aprplic tion of this principle of the law nay
songtimas 1ol to 1 miscuarrisge of justice bieauge there nay be
a situatien where cvidence th:t would othurwisc o8t :blish the fact
in issue or thu relev nt faet will not be adnitted., However, a

statencent rinde that is lverse or asainst the interest nf the nake:

will o¢ ~diissible in evilence a8 the truth of the content.

an ..dssion 1s defined by Sectiun 19 of the Lvilence act.
Bven though th. lefindfien nppoars to relite to informal adnisaions
only, & Sunarsl .lcfiniti.;;;g, will inclulc fornal ~nl inforp~l
alnissions* ’‘n infor:al &jniesion by,a party or his roprescrtative
is eften admissible in evidencg as the truth of the contant. Such
admigsions nust, .hoycver, canply with certain rcquircments and arc

often regardced as exccptiens to the hearsay rulo. An admission
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wh¢ther infornal or férmal can be verbal or written anl can be
eral or otherwisecs It will appear, that the Courts tzke inte
accomt otnur policy consilorations cven theugn they lo not
exprcosly s2y so in doturuining which statoncat or conduct
cspecially in Hatrimoninl Cases cwm boe wcluvont s ~dudissi ongt.)
Relcvance af f-ctsc here s is eftun Yhl c-.se will 4.upend on the

Court'ts lctominqtion.

Unlike informd vlmissions, fernnl ~lnissions -re cenclusive
and binding, sueh th:t they ean not be cxplainced aw~y or restricted
to speeific litigation er procclurc. Vi.rious Court rules are in
existeonce in resocet of the proccoure in obt uining alnissions under
this catogory. Ouch Court rules, nust however, be in conformity
with Section 74 ef the Bvilence uct, It will aj,car that in senme
cases, the Courts, by virtue of its wile liscretionary pewers, de
insist on further proof ef even a fict Aluitted in the circumstances
statcd ".‘oovgl Fornil adiiissions apply only to civil cases and

Section 74 of the et is clear eu th-t.

In dotormining the rolevance gnl wlmiguibility of an admisaion,
the types of persons making the admissien ~nl the purson to whom,
the alnizoion is m~dg ~re impertnt. The caswuntial statutory
requircmunts governing conditions under which Imissions may be
malc, ~rc contwingl in the Bvilcncec Ac%% These rrovisions are not
in any vy <xhoustive and, therefore, therc may be substantive or
procedural rules contiincl In othoer stotutus like icn+l Code,
Matrimoninl Causcs Act anl so on.

On confgssions, thce manner by which confusajons werec obtained
have nlways been in controversy, giving risc te Julicial, statutory
and even litceral inconsistency. It is, therclore, difficult to
determine relevonee as a basisfﬁr aimissibility. The law en

confession has however been, to an uxtenl consolilatel by the
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23 .
decisgién in the ease of K. v. Baldry.

4 confeasion is Jlefined by Scction 27(4) 8¢ the Bvilence Act,
which has been literally intorpretel by the FHigerian Courts. The
subsectien anpenr not to impose any rogtriction as regards the
manner, or siage b which a porsen may mrdee o confession. A
c;nfussion, nowever, hns to be distinguishcd[from nere almiésionS,
because o confesiion denotos admisgion of guilt by -n nccused |
person or o p.rson chorged with.nn offunce. 4 confession here,
will be ndmissible n5 the truth of what it status proviied it is
frec and veluntry and tho cnus or burden’ ef proof of the volun—
tariness of ~ confession, rests on thu prosccution., The Nigoerian
Bvidenco Lc%? stipulntcs stiff conlitions ns to the voluntarincss
of a confossion but fails to lufine the worl “volwntary" and
thereby leaving the Court with wilc discr.tionary pewers. Inducemen:
as on¢ of thesc vitinting circumstincos is -n induccment merely.to '
make o stqtcmént. It necd not be ~n inluccment to confcess the
trut%? or one which is cnrleulnbtoel to mnkc the confession en wntrue
ens. 3Such an inluccemont may be by words accompanied by conduct

'?rom which the promise or threat can reaswnably be implied. |

However, o merc moral aldjuration te speak the truth would
not be regardel as an inducement. The Jetermination pf inducement
here will uswally not be an easy task, An inducemeny nvisaged
under Juction 28 of the Bvidunce act, must be from s purson in
authority, The #vilcnee act, however, Jdoes not dofine a person
in authority mmd, thercfore reliance has to be placocd on the
"Cemmzon lawe 3ut locnl ruleos have also boon evolvel centoring

arouwnd villnge head a8 o perssen in authority.
Scetion 31 of the Evidonce Act makes a peculiar provision
which appears 2ifficult te rcconcilec with tho law discusscd on
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voluntaringess »f n confussion an. some piovisions of the Criminal
and Fennal Colegs lealing with involunt.ry intoxication. Hdwever,
the Nigirian Supreme Court hos categorically statel that no
st-~tumont male by an accusoel persen s ~lmissible ngoinst him

el
unlass, it is preve! th-t the seat oment was male voluntarily.

atmissibility of coniussion~l st v.cments unlcr Sectien 32
of tho svilcnee qct will -~owar te s8¢ no scrious problem,
Meanwhilce the pewsition is aot the same unlor ovetian 29 of the

Svilence .ct.

an accusel persen ¢ n be convicty! on his confessional
stntements where the conrcicion is consistent with other
2
ascerttineld facts which h~l been p::'o\z'c.-l&.8 Howgver, where an
accuscd person contests Che voluntarincess of a confession,
such voluntariness must bc settled first hefore the issue

28(2)
of its almissibility is consilcred.

any-way, not with-stan’ing the mole of lotermining the

29
volunt-rinces of n confession, the Court in D.P.r. v. Finglin,

crutioned thit, in leciling whither an accuscl person's statement
wns frocly anl voluntarily mnile and shoul! be almissible in evidenc-
it is uscluss just as in ~ccident eascs to gsought for another case
to which f-cts scem sinil-r -nl treat it s binling. That facts
vary infinitc¢ly from ¢ sc Lo case. The Julge's part is +o comsider
cvi.cnce before hinm ¢ -85c38 the iaplication and t= lecide the
case on his own vicw of th t ovilince in the light of the basic
established principle., It is, submitted thit the decision in the
above c¢nsc, i8 in linc with the const-nt caution in +his thosis

on relinnece on reev.unts.

Finally, a confus:-ionzl statemant 18 proviled unler Scetion

27(2) of the .ict, if voluntary, is cvilineo only a8 ~z-inst the
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mnakors Howevery, the alove at~toed proposition may vary according
to the circumstances of the cases Where, this happens, the
neceasary procedurc must be folldwel if justice must be lone

My

tc ~ll parties conecerncd,

. HWULES
RoLoVoi Gl OF JUDGSS Zdio (L4 BSM.NTS TU ¢ULICH OFFICLES) RULES

The Julges dules .0 (statements to enlice Officers) Rules,
as noted enrlivr, usually moke a Jiscussion on confession completo
and unigue. The Julges kales in bngloond wore formulatol as guiding
princirics to Police Officers who re conneetel with investigation o
of crime. The whole purposce of the rules was to cnsurc that » |
confessionnl statoement is voeluntary. These rulcs, however, de
not have the forece of law; they are adminigtrative Jdireetives,

the observance of which the rolice authorities showl! enforce-

upon their suborlinates, cnsuring the fair yiministration of

justice, Howover, the almissiblility of an ollegel confession

* does not lepend upun whother or not there hns beon compliance

with the Julges rulus, but lepend on Whj§h°r it is ahown that

the confession his boen mrle voluntairily, which, the Court has
to letermine,

The Julges Kuleg in anglwmd have been applicd in Nigeria,
with kule VIII of the ¢12 Lules (now kule V) regardel a8 the
most difficuwlt, which .78 subscquently modificd. It is usually
cautioned that an ccusel pergon be tokoen to - Supurior rolice

Officcr %0 confirm his confassioncl gtatemunt.

Similar to the Julges iwles in England, ~rc¢ (Statcmonts to
Police Officers) Rwlos, myle by the then Chisf Justiec of the than
Northern region of flgeria, for that Reogien. The Northcerm Rules
hava howsver oiffcetil come molifications to the Julges Xules to

Suit Jecal circumstnccs in Forthorn Nigeria. However, there appen.
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te be no difference now in the arplicatien of the Nerthern Rules
and Judges Rules in England in other parts ef Nigeria. .It must
be noted that, the Northern Rules should be read together with
Sectien 126 of the Criminal Procedure Code but subject to the

provisions of the IZvidence act dealing with veluntariness of a

confessien.

OFINICKS Cr Dilic) rkhGONS, WHEN RuLiV.NT

another aree discussed extensively in this thesis, is the
relevance of opinion of third persons. Generally, the opinion
of a witness, whether he is a party to the proceudings or a third
person, is irr.lovant and inadmissiblee. The provision of Scetion
65 of thu qviﬁenco Act and the ebscrvation of some lecarnced authors

21
on tho subj.ct, arc unambigouws on this. Howcvir, Juctions 56-64

makces provicions for some cxccptions to this genoral rulce It is

submitted, that if witncesses are frecly ~llowed to 5t ite their
opinions concerning a particul=r issuc beforc the Court, there is
the dangcr that the Court will be unduly influcenced. The drawing
of infercnces, is thoerefore, the business of the Court, while it

is the bugincss of the witness to State facts perceived by him,

However, the 1law recognises that, a3 corlicr otaite, as far
as matters cnlling for special knowledgce or skill are concerned,
the Courts arc not nccessarily properly equipped to draw the right
influvnces {from such facts tostifizd to by witnesses. . witness,
is, thercfore, ~llowed, to state his opinion in rospeet of such
matterg, Jrovided he is an oxXpert in theme. .n cxpoert witness
herc, may nct Do allowed to st :tc his opinion on an ultimote issue,
such 28 re¢ason.bloness of . covemant in regtraint of trde or the
construction of 3 documunt. Also, wherce the ovidonce of cxperts

conflict, thc court mny prefor the ovidence of onc cxpert to the

other and nced not state re~sons. Axpurt evidence is admissible
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in Nigeria undcr Scetion 5€(1) of the XFidim.c .cti

It is import nt thas the Court cicrciscs much cnution in
declaring « witngss 8 . ciperi. .tulisnee should nct only be
placed on »per qualificitions =nd Lastibutions 2f le~rning

<z
before - wraon's naaml, Thore shouw'ld bu 1 forling of facts by

the Court, it is subnistcel, i thuer: em he o proper applicatiov
Iey
of rvlevenee a8 2 busis / Wnjasinilisy.

-

The opinion of nn uxpurt, no mitter how scunl it may be,
is not binding on the Cour%? Beliuvving tho cvilonce of an expert,
is » m~tter for the Court ~nd cven the weight to be ~ttached to
such cvilenze if ~dmittcel. However, it will apucnr that unchallen
and uncontr~dicted cexpert cvidcnece will be aeted upon by the Cour .
any-way, this proposition of the law is stily strongly contested
and the view is vh+t, the Court his over-riling powcr over expert
opinion. It is, howcever, importwmt thait both the Court and Counc 27
should hwoe somc reasonnble knowlolge ¢f the subject-matter of

expert cvidince,
25

Unlcr the provisicrs cf the Bvilince .ct. cpinions of expert-
on matters of Scicnece or ~rt. forcign law, or on native law and
custom, arec rolzveat. It ir. ther fore, submitted that, the Cou -
shoull critically cxamine each ¢f “lwse natters ~hen thaey do cor 2
up for consadceratiors also, unle: Sectiuvn 59 of the ..ct, Cacks
othersise relev ot beccne s.luvant., T such ficts bear vpon tY »

opinicias of ¢xperts, whin such opiniorps arc reli— at.

Ualicr somu special circumst-nces ooinions of non-crpert. are
rclev-nt and almissible in evilence. Ce-w-m inst-mces whon opinion

of non-cxperts arc admisziblc inelulc -ge, specd, handwriting, Wweothe
and ilwntity in genoernal, Sccticn 60 ¢f the * "ilgnoe act prowide fr
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opinion 28 to handwriting., Hwiwriting may bo provod by ocxports
and non-exports like. The nbove Seetion Aprears toc wile and
conscguently lceaving the Courts with much liscrobion-ry powcr.
Furthormore, Sceticis 61, 82 ni w7 o The act, mxke relovant
the opinion of non- xperts in respect of gencrad custom or right,

usages, tenets md el tticnship.

Then, un.cr 3c¢cticn 64 of the Zv-iencc sct, grounds of opinien,
when relevant xre stated. The section, it is, subnitted appears
to apply to both exert and non-export opiniong, The sSeetion is

similar to Scetion 59-anl thy twoe Sccetions con be pubt into onc.

Opinions of non--gxperts in regp.ct of some patters wmlcr thol
Common 2aw, not provided under the Bvidcence act, are almissible in
Nigcria by virtue of Scetion 5(a) of th. Zvilence act. Thuse i
matters inclule, inter alin, ilentity, ~go, montal -nl physical
health, intoxicqtiﬁn, specd ml valuee The langur here is that
Nigorian Courts will turn to roly on Coamcn law precuionts
capecifically ns these matters arc nct proviled for uwnler the Bviden e
Aet. Expert opinicn has been preferrcel tc non-cxpert ohinions in
some of the above atated mntterg?.

It is submitted that, groent care be exerciscd by the Court
in determining evilonce of opinicn of non-experts. Mhig i beenuse
ganerally wvilence of non-cxperts will pose rwre lifficulties in
proving than cvilence of experts. Hewever, Like expert opinion,

opinicen of non—cgxpert iz nct binding on the Court.

2. RECOMMENDATIONS

In the context of the foregoing discussion in this thesis,
the following recommenldations re respoctiuwlly being nzle in

atdition t¢ thise alrendy male in the course of the discussion.

tnd Ganerally, rolov nec s 1 basis for nlnissibility shoull bo

handloed in cur Courts with gro-t eayre. This 4, sz .ise, relevance
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ig vital in tho administration of justice. The Courts usually
constitute the pojor and fin~l body in the detormination of

relevnce. The Courts should, thurefore, tre-t euch ¢ i8¢ on

its own ncrits.

(b) That once an itcn of coviiawnec is rolievant, it should be
adnmissible -nil not rejucted bee-use, it is too runote to the
facts in issuc or preojudicial to the ~ccuscld perscn. That, if

this position is not 1lorted, only the accuscd pursong interest
will be scriously comsidcred. This, thcerefore, renlers relevance
as a basis for 2dmissibility of vvidence more inf ivour of the
accused pcruon, making the position unfair to the vietim, Further-
nore, when such evidence is adnitted, the Court should equally
congilcer the interest of all partiecs concurned in attaching to it

the appropri c¢ weighte.

(¢) ™M™at scetion 17 of the Bvilonece ict which de-ls with relevance
of ¢vidence cf sinilar frcts should be re:l in 2 way th + will allow
evilence of sinilar fets tc rebut + lefunce which would othe¢rwise
be open tc an wccusel person. This will be in line with the more
positive nl accept~ble position of the 1w oxpressed in the Bnglish

36 ()
Case of MAKIN we ATTOLNIY-GIN'I L FOK N3/ SOUTH Y.13S. In the

altern-tive, Scetion 5(a) of the svilcnee .ct, cn be invoked so

as to bring the law in this regwrl in line with the BEnglish law

by allowing the zdmisaion of evidence that will rcbut a defence
36(b

opencd to the accusel person. )

(d) That, thc provision of Section 67 of the uct, dealing with the

relevonce cx the good characker of an accused person, is too wide

and ought tec bo rustrict.id. XHvilence of good charactur here, ought

to be restricted to the oficnce aharged. If - mw is charged with
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forgary, it 1lg not inportant thnt he is known to be kinl to

aninals, In the oxtreme, it is recommenlel tht, not withstanding

the use of Coirion sense nl precelents, the Sectlon be amended to

rond like Scetion 68 of the .ot which ninkes evidence of bal character:
of accusel person irreloevant excopt in the stated circunstancea.

Thig, it is subnittel will cndorse o bilwicel position to the test

of relevince 8 - bagis for alnisoibility. The fact that the law
generzlly an. on character oviience in particular appears to give
greater protection to -n accuseld perscon, is unlegirable and, thereforé,

calls Tor revicw.

(e) It is reconacnncl that a cloge review of weetion 29 of Evidence
ot anl the law rodl-ting to illegally or inproperly cbbained evidanck;I
is necessary. Sen rally, the 1w should reflect an adherance to the
procelurnl rulus 1ail lown in the Crindn-l Frocolure Cole ~nd the

funl wient~1l rights gusrnmteed anl protoectel by the Nigerian Constitu
tion. - The sonctity which the Higoriwn Constitution treats n citizer s
funlanentl rights hns boen erolel by the application of the law in

its pregont 3t~te. Thoe positicn of the law exprassel by Lord CGooper

in the 3cottish Cagz, will appear to be o sound proposition for

Nigerin.

(f) The prescribel conliticng th~t mugt be net before evidence
foming part of res gestae ol be hell relsvint and olmiggible in
law are highly unicsirable. The vietin or plaintiff as the cass
nny be, is wsually »laced in a ddsalvntageous position. It is,
therefore, recomnended thot Nigerian Courts shoulld alnit evidence

a8 foruing part of res gestne by virtue of Section 7 of the Bvidence

Act which is o broaler provision than Section 5(a) of the wct which

allows the alnlssibility of such comuon law principles The Nigerian
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Courts, with 211 respoct, should refer to the relevwa®  provisions
of the dvilence ict whon adnitting cvilicnce ns forming part of

ros gestnee.

Finally, Scction 5(a) of the ..ct shoull be very seriously
restricte’l to cnsces where the Zvilence ¢t has not at 111 made
provision as te the nlmigsibility of an jtenm of evilence. Section
5(a) of the aet cannot be interpreteld in Nigeris the way it will
be if it weire in England because evilence law in Nigeria is
colificd while in idngland evidence law is still lurgely wnwritten.

3

It is therefore, suggested that Section 5{a) of the act was
either inscrted in error in Nigerian Svidence “act or at least

pls
not intendced to be interpreted the way it has been by the Courts.

(g) It is reccommended that in light of the obscrvations made in
the thesis in respect of dying declaration, thore is need for
anendnents tc be effgcted in the prescnt law in Nigeriage. Section
33(a) of the Bvidconce .ct should be amendud so that dyiﬁg declara~

tion ig relovant in evidence per se. The requirement of "belief iv

danger cof approaching icath" as an essential legal req!irement,
ought to bhe discoridel, It Shc;ld be notcl thit Islanic law treats
dying declaration differently fron comnun law nd the Islamic law
positicn ~prears ricre aecceptable. o dying declaraticn in Islanic
law 1s reccivable in evidenee if acccmpznicd by the Oath of
conjur—trircs {(Kasomn Oath). The victin's bad reputation does not
affcet the probative value of his dceclar-ticn cvven if his assailcoy

is kno'm %o be of irrepruvachable charactor,

Furthernore, the law on dying Joclarntion should be amended
80 th -t when sbtrtonents are to be rucorded by Prlice Gfficers froo

Paticnts in hogpitnl, the medical officers attendiing tc the patient
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should be present., There shemll be rcen, however, for variation
in cxgepticnal eases when for cxample, n patieng is about %o die
and it wewld not be peasible 3¢ hiwwe the attenlant mediaal officars
before the patient's leath. .ny nelienl (ffigor available, san be
present while the Pelice trke strtenent§ frcm the ratients The
nedignl xp.rt here, will, therefore, assist the rclise nnd after-
warls the C.urt in assessing anl evaluoting both the nedigal and
pental condijicns of $he deelarant at the vine of nocking the dying
dgelar ticn, However, this pr-sfiec sheuld be o goneral cne, nob
withst~nling the fack $hat the notion of belicf in inponding deatt
will n 1-ngor be a legal raqui;uuunt fcr purprscs of adnitting an

othervisce relevant anl adnissiblce lying declaration,

(h) 3cetion 19 ¢f the Zvilence .act whieh definus alnission, appears
te, rostrict the lefinitien to infrrmal alzissions, It should

therefore be anenlel to cnbraec a wiicr positisn of both infernal
and fornal alnissions. In the wiler sontcxt, adnissiens can be
defined as, an oxpress er inplicl epncession by a person of $he
truth of an allceged fact. This can be inform ef a statenant or

cenluct,

Furthernerc, it is swggeste!l that even thowgh by the provisic
of Jcction 74 of the gvilence .ct, forual alnissions apply only to
civil cases and the rule here arises partly for the nved for plead:
to bec orlered, fornal aluissions_can oc applicable in Crininal Cas--
This is possible, whcere a plea of "guilty" is entcredls In that
circuistancce, however, the Court nust be absolutcly certain that
the accus..! knows what he is plealing. It ig, thercfore, highly
recoruicn let that the legal consequence of an alnission, formal er

infornal, shoul?l lecpenl en the circwistance of a particular casee
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(i) That "Voluntarincss” lf a confogdion boing an cgscntial

requircnient; Sectisn 27 #f the Bvildence .ict shoylj be anended

to iﬂﬁlulo a lefinition of "Voluntary", The saue situation should

apply to Quction 28 which loes not lefine "a perssgn in authori%y",

If these phrasés'are lefined in the act, tho.Courts will be bettor

guilcd in the apvlicatien of Scctiens 27 sal 20 of the act which

constitute the wain rules on confossidag. I T A A

{5Y ™ Mhat Soctien 31 ef tho Bvidence act shoudd be ancniedl, The
Scchion appears to centralict other Suetions of the .uct dealing
with the fundanental rcquircnents of a voluntary confussiin, The
Scction also contralicts the vrovisions €f the Criminal and Peqal
Codos Lcaling with involuntary intoxication. It is, therefore,
subnitted that Scetien 31 of the .et, which indiscrininately allows
the adnissibility of evilunce of a lrunken person will abpear to L
offend not only the rigid gtiitulce of the Court on thﬁ Voluntariness
PN . : R

Lot

pf a confeossion but also ether existing Statutes.®
“ . T 1 e

.

(k) . Confessional Stdtement if, ‘ebtaincd according to the strict
requirouents of thoe law and the court oxevcising the lue care in

ovaluating sase, shoulld be relevant and aluissible in evilence,

I% is, therefore, recomnenicl that an accusel person should be
convichod on such a confogsional stateuent without necessary
corroboration. | ”j’f
(1) The Julges nules in zngland applicable in Higcria and
(3tatcaonts to Police Cfficers) Rules, 1948 apolicable in the
Northerm tates of Nigeria, shoull be upgraled to have the force
of law, This will rake the rules nore effective in obtaining and
ietcrmihing confussional statomonts. However, it is inpertant
that tho Court still have o final say as to the Voluntarincss of

a Confusgsional 3tatenent in accordance with the relevant provisions



of the Bvilence .act.

(m) For . proper wpplic ticn £ the wvilence - f an export, it
is reccmmen’ed that cach witness ci1lcl as an export must be
systcecmnticrlly toestel nl proveld a8 m oxport. That xealcanie
ercdenticls ~lonce, shoull nct be rugarliel as the scle ereteria
in determining whe is wm expert in 4 prrticular ficld. Jome of

the best qualifiul poecple 1lck feranl clucation,

(n) It is recoumenled thit, unlike .zpurt cvilunce, non—expert
evidence shiuld be trezxtel by the Courts with acre caution becruse
there appuar tc be more chances of uncert-inty in non-expert cvidoncoe.
This, will, however, lepund upen the £ cts nd circumstonces of each
cn8Ce It is ~ls¢ reccmmenlc: that, when - fact is t¢ be proved by
cxperts nd non-cxperts likec, cxpert cviniins shiull be prcforred

t¢ non-cxperts -pinicn.

{c) Tt is rcecmeniled thst the rcelevwnt prcvisicns of the 3Zvidonce
Act denling with the rclevanece of cpinicn of non-experts, be
amcnlicd tc ineorper-te cther cases under the Comnon 1w applicnble
in Nigcerian Ccurts, when non-ceXperts opinicn is relevant nd
admisgible. These cther cases uatler the Cenmn law will includes
opini'ns a8 t ilcntity, ge, mental ~nd physical helth, intoxiecatico -
speed m value. Hewever, cpinins 8 % intcxication should be
restrictel t. oxpert cpinicn. Then the situ:tiun, whercby the
opinion cf cxpert is preforr.l €t th t of non-experts

(@eg. Parents) in resp.et ¢f the age of a child, shovll be
restrictol to the circuastances of a particulor caag?..Or clseo,
it is reccmmenlel that the opinions of the lattoer be preferrcd

g8pecinlly whorce the parcats .r relati =ns ~ro litcrate.
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Bection 3 uyvidence Act.

If toc reimote to the facts in issue, see Section 6(a) of ' i
the Jvidence .Jdct, or if their prejudicial effect outweighs.. :
thelr prevgbive value go much that their gdmission may tend

to roender the trisl unfair and in casoes whoere there is a

role 1aid down by Utatute, it can not be affccted by congi-
duerations oithur of logic or reluvancy.

3. SJcchbion 2(1) Kvidoncae Acte.

4o Notc 70 Chapter 2, (Jupra). .. 5
.4(a). Scc iguda Para 3-51, p, 48. _ v
5. See Scetion 68(2) (a & b) and Scetion 159(d) (i-iii) Ibid.

9

To
3.

9.

In the Nigcerian Case of 3tatce v. Sadau (Swera) the Federal
Supreme Court relicd solc%g on ghu onglish Privy Council
dec¢ision in Kuruma v. R. RpYL)e

Sec Note 174 Chaptor 2, (Swpra). Como
Sce Notes 172 and 176 Chapbter 2 (Swpra)e - D
/T9e971. 4.C. 304 at 318,

a{a) Sce Okonkwo "The Police and the Public in Nigeria" Chapter 9,

11,
12,
15.

14..

15
Tee

17

18w

19.

20,

Sanctiong against Police ille ity: Hemediecs and Liabilities.
3ee also No%e 178 Chap. 2 %%“5%%%-y

See Ratten v, E. (Supra).

See Homes v. Newnan (Supra) Lord Tomlin's obgervation.

See Hotes 18, and 20 Chapter 3 (Supra). .
Seq_Uygdani V..Qyadale (Supra), Sunday ukpan v. The State

Suprs) Just to nention this twé Ugsces to ) Bk ]
atticvde of Higerian Cowrts in respoct of the usce of the
#Vig e et in this regard.

3o Bopu Joyeki Ve Re (Guprs) tho WACL in this casc relied
heavily on the SnElan o v e aw ve Sodingficld (3upra) in
dccid ing whother ¢r not the statument made by the deceased
congtitute part of res gustac.

306 Foies 43 and 44 Chapter 3 (Supra).

Sco Scction 33(b)-(c) of the .ict.

See Hote 47 Shapter 3 (Supra).

3oe R, Ve Hardy (Supra).

s more goneral definition of admission is -n express or implied
concession by a4 person ¢ the truth of an alleged fack, .

See Notes 15, 16 mnd 17 Chapter 4 (Supra).
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24. 8cc Nete 23, Chapter 4 (Supra).

22+ BScec Sceticns 20-25 Zwvilince .Ch.

23. Sco Note 43, Chartcr 4 (Supri).

24, Sce 3ceticn 27(2), 28 ~nl 30 f the .ct.

2%, R, V. Zyveckas {(1770) 54 C...R. 2%2. Secc Heylon Bvidence pe.180s
26. Sou Note 65 Zhapter 4 (Supra).

27. g~itu ve Stato (1962)4 8.C. 41,

'28- ﬂ'bﬂ.h’ V. S)-b lt{- (19?2)4 u-C- |t
28(n). Dawn Ve 3t ‘te. (1980) &-11 3, i 256.
29. 7197575 i1, s.R. 175,

30. 35g¢¢ Netcs 126 2nl 127 Chaptoer 4 (Supr-)e.

.31. Jee Notes 1, 3y 4 w2 5 Chapter 5 (3upra) .

32, Scc Hotes 9, 11 ~nl 12 Chapter 5 (Supra).

#33, In R, v. Silverloeck {Supran) a solicit.r was hcld to be an
"expert in hanlwriting though never had acquired knowledge
of hanlwritihg 8 ~n aaytour.

34. Sce Note 28 Chapter 5 (Supra) .

35, Sue JSceticns 560(1), 57 nnd 58 of the JSviience .ct.

36. 3ve the Case of Olalimcji ve Quoen (1964) N.M.L.R. 31, In
Preving intoxicatTow, T prrer—prsition is covilence of a
nelicl cxpert.

36(.";). [1-89&7 asCas 59 ~t 65-

57, ILewric v, Muir (Swpr-) .

- o e e a—

. 38. ©bec Sceticn 91 Lvilencce act. Sec Note 35 Chapter 3.
39. l-f‘ilki Low Pp. 3i8~321 .

40. Olalimeji ve Quocn (Suprn).



G.

H.

M,

Ne

k.

A
TS

5e

Ta

8.

9.

10.

11.

124

13.

15.

- 214 =

sl BueNCES s TBXT-BOOKS

aouda, Tede, Law and rracticc l\-ldtm'" ‘e J.dL.nCO
' huri . I»Ond.n- . ka-'ut \wb

.rchbold, (cd.) Fitzwaltcr, Brutlcr T.i. and Mitchell, Se,

¥loading, svidencc and rracticc in Criminal
Oau»s, (38 wdition) London. ow.ct and Maxwell,

‘.LT

re

Ch . aghry, Pedes

Chukkol, K.5., Defencce To Criminal Liability In Niﬁcrian
Law: 4 Critical .Ppralsal, Zaria, Jd.B.U,
Yrcss, 1980,

Chukkol, K.3., Tnc Law of Crimcs In Higcoria: Jkcletal Notes
and Impertant ncfcruncces,. Zaria. a.B.U, Press,
1981,

Cross, i., On zvidence, (5th Hition) London. Butterworths,
1979.
Gani, F., (cd.) Di_uc. t Of The supren. Court Cases, 1956-

1984, Vol.2. Lagos, Nigeria. Nigerian Law
rublications Limited 1986

Hgydon, J.D., Cascs and latcrinls on Bvidcencce. London.
Buttcrworths 1975.

Iadorikan, C.0., and aguda, Tea., (Brett and Mclcan's).
The Criminal Law and srocedwrc of the Six
QOULNGIN wt=bus Of Niguria, (2nd sdition)
London., swout and Moxwell, 197/4.

Jokus, GeD., .0 Introductien to uvidencc (4th sdition).
London. 3w.ct nd M xwell, 1967.

Iunbuczu, B.0., Constitution:l Law of thc Nig.rian Republic.
London, Sutourworths, 1964.

Nwrdinlo, F., Modern Nigerian Law of Bvidcncc. Bonin City,
N_—f_ vy ub (P }"inp() }000, 1981 .

Ofori-imankwnn, L.d., Criminal Law In The Northoern States
0f Nigoeria. Zaria, Nigoria. Gaskiya
Corporation Limitcd, 1986.
Okonkwo, C.0., Thc zolicc and Thc rublic in Nigeria. London.
Sweet and Maxwell, 1966.

hipson, (ed.) Jeohn, H,B., kichard M., and Howard, M.N.,
On #vidence (12th Edition), London, Sweet and
Maxwell, 1976.




R.

We

16.

17

18.

19.

20,

- 215 -

sudd, Gohe, The Nigerian Iaw of Mvidcnce, Lendon,
Buttcrworths, 19¢4.

Luxton, £ii., Mgliki Law. (Being + Summary from French
Translations of the Mukhtasar of Sidi Khalili).
Nigorda. rolitical Department, 1964.

Stovhen, Disust ~ 4 Digest of the Loaw of Zvidence, (12th

———

2lition). Lonlen., Lweet and Maxwell, 194c.

Wigmory, lextbook - . Stulints' Textbook of thu Law ef
_ Evidence. 1935,

Wigmore, Treoatisc -~ 4 Treatisc On The snglo~.merican 3yster
of Evilonce, (3rd Zlition). ﬁzston,

LEFERINCuSt iTiJLdsd

Be

C.

21.

224

23

2% a

Barrott, JS.1. Jr., Lxclusion ef Gvidence Obtained by
Illegel wezirches - .. Cemment On xeople v. Cnhan, !1955!
43 Crlif, L., 565.

Cateur, The wdnissibility of dvidence of 3imilar Facts,
(19535, 9 L.Jekse 80, 70 Leg.i. 215 b 242=-244.

Croga, R. v. sims in ¥ngl-nd wd the Commonweqlth,
(1959875 1.7k, 333.

Flynn, »,, iclcv nec, Common Jenge and the Nigorian Bvidonce

25.

26.

27.

28,
28,

30,

aet, Tha _ovoc te, Vole 1, 3 nt 5 Netc 13.

Frimwm, "Ch-r-ct.r" {1962) { Soliciter Junrtcerly 211.

Foote, Tort wemcdics for rplice Violation of Individual
Lightd, ?1955, 3¢ Minn. Lei. 493

ggtliub, Confirmatisn by Subseguunt Facts, (1958) 72 L.Q.ii
9. )

Hommelmann, Jvilence of Bvil Yropensity, (1949) 12 M.L.R.1-

Kasunmi, se9., almissibility of Illegnlly Obtained Evidenc
in Nigerin - Basel on Jadaw and unother v, The State.

Kucwuni, fhe Constitutionality of .dmitting Illcgall
Obtaincd Jviiconce in Nigerlan Criminal Trials, !19685
The advociie, Vol.I, pp. 49=60.,



31,

32.

33,

- 216 =

Montrose, Bmsic Concepts of the Lew of Zvidence, (1954)
L'Qll:-l 527 -’I,-t 546-

Nuwark,hg Hote on Similar .ct uvidence, (1952) 16 N.I.L.
g; 35 -’Lt 360

Inulsen, The sxclusionary iule andl Migconduct by the rolice,
{1961) 52 Journal wf Criminal Taw, Criminelegy and Police
Scicnee, 255 nt 280, ’

gtone, ies destn heagitata, 5% L.Q.K. 66 at 68, 30, 85,



