THE CRRM NAL LIABILITY G CCRPCRATI ONS

BY

Justina Qgah Ebuga

Submtted in partial fulfilnent of the requirenent
for the degree Master of Laws (LL.M) to the
Faculty of Law, Ahnadu Bello Wniversity,. Zaria
N geri a.

Copy R ght Statenent

No part of this Thesis nay be reproduced or
transmtted in any formw thout the express permssion

of the author in witing.



DECLARATION

I hereby declere that this dissertation has
been written by me and it is a record of my own

research work,

It hs/s not been presented in any previous
application for a higher degree. All quotations
are indicated and the sources are fully acknowledged.

Signed,

Supervisor: /ﬁ( é’ }..; - W

} S N ATTT




ABSTRACT

This is an attenpt to look at the corporations
liability for its own acts and those of Its organs
or agents and servants. The purpose, then, is to
look into the crimnal liabilities of Conpanies for
such things as breach of statutory duties, such as
failure to nake returns and to keep books of accounts
or to hold annual general neetings and fraudul ent
acts such as tax evasion, fraud and other crines.e.g.
deceit and conspiracy. To that extent, therefore,
the issues of vicarious liability, liability in tort
and contract for those actions or omssions of the
corporation's agents or officers would be exam ned

I n passi ng.

This area of the |aw has been chosen for study
because corporations, be it public or private,
occupy an inportant segment in the economc and
industrial life of a country and shoul d, therefore,
be of much interest to conpany |awers in particular
and the private business enterpreneurs, the general
public and Governnent alike. Conpanies (including
statutory corporations) are the conerstone of any
country's industrial and economc growth and, therefore,
have a vital role to play in a devel opi ng econony
like N geria where the need for a strong industri al
base is manisfestly desirable. The role of conpanies,
therefore, cannot be over enphasized. The resultant

effect of their inportance is in the overwhel mng



-ii-

desire of business enterpreneurs investing their
capital in conpany shares, partnerships and ot her
busi ness concerns thereby creating new avenue for
the diversification and investnent of capital as
agai nst the traditional, unprofitable nethod of

keepi ng hard currency at honme, which is to a very

large extent a relic of the past.

Since the fornation and pronotion of conpanies
have becone an inportant avenue of investnent in our
devel opi ng econony it is necessary and perti nent
for the avoidance of social friction to examne those
acts and omssions for which a conpany could be held
liable crimnally or civilly. Through this study it
Is hoped, there will be a renewed public awareness
and confidence in the particul ar busi ness concern
Citizens are investing in, as well as providing them
the opportunity of know ng what duties conpani es owe
private citizens who have shares in them and ot her
corporate bodies outside their own. Wth this
know edge at the back of their mnd, the activities
of conpany executives wll be regulated. Indeed they
are presuned to be aware of the extent of their civil

and crimnal liabilities.

Agai nst this background, an attenpt has been
made by legislation to actually regulate the activities
of conpanies for the benefit of the public and al so
to ensure a successful devel opment of the country

economcally and industrially. For instance, the



N gerian Indigenisation Act has inposed certain
limtation on the powers of the nmanagenent. The
Conpani es Act 1968 al so provides for such things
as disclosure of accounts, making annual returns,
| ssuance of prospectus or statenents in lieu and
other requirenents. The Banking Act of 1969 al so
provides in section 11 A(1) that:

“"No nanager or other official of the
|'icensed bank shall in any way, either
directly or indirectly be interested

in any advance, loan or credit facilities
and it so interested should inform

t he Bank."

The essence of this legislation is to place a total
prohi bition on directors and nanagenent of Banks from
wi t hdrawi ng noney fromtheir banks, a contravention
of which will lead to a fine of Ten thousand Naira
(NL1O, 000) or three years inprisonment and forfeiture
of any resulting gains or benefits. But in alnost all
the banks and corporations in Ngeria the Drectors
and nmanagenent allocate to thenselves |loan and credits
fromtheir corporations before anyone else. |s that
not a contravention of the law? This thesis is an
attenpt, therefore, to look at the extent of the
liabilities of corporate organi sations, their agents
and principal officers and servants. It is hoped
that the thesis will thrownore light on many | atent

I ssues such as the liabilities of corporation while
acting through their human agents on the one hand,
the crimnal and civil renedies available to the

i ndividual s and simlar bodies of a corporate nature



on the other.

It is an inescapable fact that nmany sharehol ders
do not know their rights and renedi es and thus show
little or no interest in the affairs of their
conpany except to receive dividends whenever they
are due. Hardly ever are sharehol ders aware that
they have a stake in the running of the conpany, or
let alone, permtted to know such things as the
civil and crimnal liabilities of their conpanies.
An apt - illustration of the situation is section 7
(2) of Decree No.20 of 1984. which provides for the
w ndi ng up of any conpany whi ch contravenes any
law or regul ations. A nunber of conpanies had to
face the penalty of paying heavy fines for actions
contrary to the Decree or breach of other statutory
regul ations. This is to reflect the grow ng concern
of governnent (both State and Federal ), in our

industrial, commercial and social |ife.

Finally, it wll be the concern of this paper
to examne the crimnal liability of conpanies in
situations where they fail to make annual returns
to the Registrar of Conpanies and to nmake true profit
decl arations for the purposes of tax assessnent to
the revenue Conmm ssioner. The issue whether such
reliefs will be awarded through the application of
Statutory powers vested in the Comm ssioner of
I nl and Revenue or through the institution of crimnal
prosecution in a court of laww |l also be a major

thrust of this thesis.



It is trite know edge though that many a witer
have expressed support for the idea of a non-crimnal
approach to penalising corporations for such
statutory offences. W ether or not their views are
acceptable in the N gerian context is one of areas

of concern of this thesis.

Because the purpose of conpany lawis to prevent
fraud and m snanagenent the tendency exists in the
mnd of the reader to regard the princple of corporate
personal ity as being negative or of neutral inportance.
Functional |y corporate personality doctrine is the
corner stone of conpany law. It is for this obvious
reason that one cannot but start with the analysis
of the origins of the corporate personality in order
to know what exactly one is naking liable. To be
liable there nmust be duties in respect of which one
nmust have omtted to act or failed to exercise a
duty of care. To knowthe duties if any, which the
corporation owes the individuals one nmust examne the
attributes of the corporation and how the doctrine
of corporate personality cane to be accepted and

recogni sed in N gerian Conpany Law.

For the purposes of conveni ence one cannot
begin to examne the crimnal liability of corporations
w thout first discussing even briefly how the
corporation came into being thereby becomng |iable

for its own acts or those of its officers.
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Corporate crimnal liability is now an accepted
principle of Ngerian Oimnal and Conpany Law. For
this reason it represents a conplete reversal of
the original English Common Lawrule. It was not
until the mddle of the 1940's that corporations
were nade liable for sonme specific offences involving
nmens rea. Corporations were successfully nmade
liable in cases of public nuisance, but they were
not made liable for crinmes of which nens rea was a
necessary ingredient. Wen liability was finally
| nposed upon corporations the bases upon which it
was inposed and the reasons underlying its inposition
were not nade apparent. One could suggest that it
was due to the increasing advancenent of the country
comrercially, industrially and economcally. The
accept ance of the concept of the corporation as a
separate, distinct |legal person, and its appearance
as a common node of business organi sation forced

devel oprment in this area of the |aw.

In Britain, U S A, Canada and N geria corporate
crimnal liability is an accepted phenonmena but in
Scottish law corporations are not generally nade
|iable for offences involving nens rea. |n Norway,
liability is only inposed in respect of economc
crimes. The basic reason for the bar to crimnal
liability has been that, corporations have no mnd
capabl e of entertaining a crimnal intent; that they
have no capacity to conmt crines and that they

cannot be coomtted to prison. Corporate crimnal
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liability is still at the enbryoric stage in

N geria; hence not nuch of such cases go to court.
But that is not to say that N geria does not
recogni se the crimnal liabilityfor corporations.
In fact contrary to the case of Decree No.20 of
1984, which provides the punishnent of corporation
I's an inescapabl e exanpl e of this devel oprent.

For this reason it is hoped that the examnation
of this subject will be both interesting and
inmportant. It is also for this reason that the

hi storical devel opnent of corporate personality,
its legal consequences and subsequently its attributes
will be examned for a clearer appreciation of the

subj ect .

QO gani sational structure.

The thesis is divided into 7 main chapters.
Chapter 1 which is an introductory chapter deal s
mainly with the origins and various theories

about the corporate personality.

This will provide the basic background for a
proper understanding of other chapters. It wll
serves, as an introductory material w thout which the

di scussi on envisaged is bound to be inconplete.

Chapter Il - Thiswll deas, with the outcome
or consequences of incorporation. It wll also
examnes the various attributes of the corporations.
The doctrine of lifting the corporate veil wll is

al so be examned with the aimof |aying the proper
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foundation for the discussion of latter chap-ters.

Chapter 11l - deals with the early devel opnent
of corporate crimnal liability and al so the reasons

for making corporation crimnally |iable.

Chapter IV - In chapter IV, the relationship
bet ween the three essential concepts in corporation
lawwi | | be |looked at viz: The relationship between
corporate crimnal liability, corporate civil
liability and corporate social policy will be

exam ned.

Chapter V - will examne the crines for which
the corporation itself would be held |iable and
t hose which the officers of the conpany will be held

l'i abl e.

Chapter VI - deals with the stipulated penalties
for non-conpliance with the provisions of the

conpani es Act of 1968.

Chapter VI - being a concluding chapter

examnes the future reforns in corporation | aw
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CHAPTER 1

INTRODUCTION

The origin of corperate personality

It is a long established principle that a
corporation has a separate pirsonality distinct
from its members, The nature of Jjuristic persens
has received attention since the ancient Romans
whe considercd the iselated and independent agencies
as much the units of law as natural persons and
accordingly attributed persconality to the corporations
and the Statcs. The term “"personality" is derived
from "Persena" which was a mask wern by a player in
the Greek theatre. Under the roman law, persons
had the right to form associations for purpesecs
which is non-~criminal and non-penal in nature, A
person in law is a right and duty bearing unit and
is either a natural or a juristic one. Although
the common meaning of the term person is a livisg
human being yet in law, it includes artificial
persons like Companies, registered Societies and
Public Corporations, Lord Blackburn in Pharmaceu-

tical Society v. London and Provincial Supply

Associations Ltd,1 observed that:

1. [T8807 S A.C. 857,
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"The word person may very well

include both a natural person, a human
being and an artificial person, a '
corporation. I think that in any Act

of Parliament, unless there be something
to the contrary probably (but that I
should not like to pledge myself to it
ought to include both."2

The germ of the corporate idea lles merely in
a mode of thought; in thinking eof several in a
group as one. The corporation though representing
perhaps the most advanced attainment of the group
idea, &s only one manisfestation.qf_a development
which has gone in ever? Eoﬁnfry 5e¢aﬁse nﬁ.persdﬁ
sat down, cogistated and said "It would be convenient
to give several person act{ing together certain

attributes and «¢all them a corporation.”

The conception of an ldeal person haﬁiné
legal rights and duties was borrowed directly from
the early English Theory as toc Church ownershipa. -

The unit of interest or oneness produced by the
association in different ways of several persons

because such an active factor in practical affairs
that forced people to reccgnise it as an independent
entity. A corporation.is réaily a.collection of the
flesh and blood of individuals who have an identity
of interest in certain affairs. The corporation
then grew by nature, that is, it was a product of al

wa,
3

natural evolution.

2. At pl869.
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The theory of corporate persenality has its
origins from the curpus juris where juristic
persons were divided into four pripclp;l classes
viz the communes, the voluntary associations, the
charitable and religious associations and the

treasuryv,

Verifiable evidence of the validity of the
orincinle of corporate personality in so far as
commercial corporations are concerned can be traced,

to the early seventeen century where Sir Edward

Coke sc 3
" corporation was something invisible,
immortal, existing in attendment and

consideration of law as a separate 4
entity different from its members."

As a result thae members were not fesponsible for

the debts of such corporations because personal
respensibii‘ty of members were considered inconsise
tent with th: nature of body corporate. But the
principle had not been extended to corporations
existing..ur Couue.rcial bencfit of their memberse.
Members of such companies were sdmply liable te
contribute towards the payments of tﬁe debts incurred

to the outside world and such liability must be

discharged before members were paid any debts owed

3 Bahadurk: gg;sonalité of the Public Cor%orat}on
and 1ifting the Corporate Va 4th™
Journal of Institute (Indian) 208,

4 Sutton's Hospital Case (1612) 10 Coke Rep. 226,

pQBZI 1‘
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to thém by”thc joint undertaking; It did not matber
that the members had paid thelr subscription in full,
As‘éimé wént by corpeorate nersonality was
extended to commercial corporaticons and when, by
1862 joint stock companies had kecome effectively
established as corporations with power to limit the
liability of their members by mere registration, it
was thought thot it would have amcunted to irregularity
if not a contradiction in the law to deny commercial

corporations separate personality of their awn.5

In Parrar v. Parrag Ltd.,6 Lindley Lu.Ja in

supporting this view said:

"A sale by a person tw a corporation of
which he is a member 1s not either in form
or substance a sale by a parson to himself.
Ta hold that it is would be to ignore tho
principle which lies at thoe root of the
legal idea of a corporatc body being
distinct from the persons comvosing it. A
sale by memburs of a corporation to the
corporation itself is in every sense a sale
valid in equity as well as at law "7

This principle of separate existence of a
company was cnuncizted in the English case of

Salomon V. Salomon & C0.8 where the House of Lords

seized the cpportunity to link &ha old concept of

corporate personality with joint stock-companiese.

— o . A . _a—

5 ' The true characteristic and main function of
: modern companies were protucted by the English
Company Act 1862,

6. - (1888) 40 Ch. D. 395 at 409,
Ta Ibid at 409. |
8, /18977 a.c. 22,
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_In this case, Salomon was a boat manufzcturer.

I+ was a solvent business when he decilded to

o, o
R T

convert it into a company in order to obtain the

advantaqp of limited 11ab111ty. His plan was that

o

the shareholders :hould be conflned to his -family.

He therefora took £20 OOO shares anﬂ his wife and

§ children took onc“share each. Salonon also
received mortgage debentures of £10,000 in part
payment by the Company for the business. Later the
company ran into finan;ial difficulties and a
receilver ﬁaslappointed.ﬁitﬁ'tha company going into
liquidation. The asset;uwere sufficient to satisfy
the debenturxes, but the uﬁsecured'credits with the
déhté'amounting to £7,000 received nothing. This
waslchallengad in the courts on the grounds that
Eﬁémﬁomﬁany.ﬁaé onééhan comﬁaﬁ§ and a shamj SO

the debentures issued_to Salomon were not valid |
and nok entitlnd'to enﬁa;tpéiofity over the
hnéeéﬁred creditors. The trial court ~greed with

this reaconiuc and the:qpurt“of appeal affirmed
the decislon. Th;:Hou%eofLorde, r'nomver, ron
;;;hiaz;s;?rf;;érsed this decision an-i held that .
thﬂ lidbllltiLS in the form af debt" ac well as the
Paephe IR .

assets of S loman & Company belonged to that

. v
i
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company and not to its shareholders. Any other

view would constitute "a very singular contradiction.®

If the limited company was a legal eﬁtity;h

then its business belonged to it and not to

Mr. Salmon., As Lord Macgnatﬁen points it:

"I canpnot understand how a hody et
corperat® made capable by ntatute can
lose its individuality by issuing the
Pulk of its capital to Oone parsoNe.s
the company is at law a different

person altogether from the SUbqulery i Ay,
to the memoranduym,"9

EAT
CE #s

It can be seen from the foregoing that

Salomon's case which is the locus cla%sicals on
i e

the subject has confirmed ilts broad frume work

10
and inviolate character in subsequenL uec1siono
‘! . .‘-.,.,.._.‘:g.

[T

: e T ST o Lot M PO AN JO
In Lee V. Lee's Air Fﬂrminq Lt:cl..,‘j"l it was held

that a person who is the controlling sharzholders
and a sole director of =a éomﬁény wi£ﬁ Full bowérs
of management may neverthecless be tho company's
servant or agent, since he and the compaﬁy ére

separate and distinctloegal personse - %

es of corborate '
2. The Jurligpudeggéﬁl bas: 3.0L SOEROYALG | sk s,
Porsonalitye o R

a4

The concept of corporata personality which

9. As per Lard Macgnathen p.95.

10. Macaura v, Northera Assurance Co. Ltd, J19257
A-C. 619. .

11 F79617 AuCo 124 ¢ oot S0 L w0 ST
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resorted to in law for definate purposc of
safequiding the interest of the individual and of
society for example, a child in his mother's womb
is regarded as having capacity of owning property.
A legal fiction {s a device for attaining a legal
consequence or avoiding an undesired legal
consequence, It has the advantage of allowing
certain bodies to be treated as persons in some
respect and as non-persons in others. The fiction
formula further makes it easy to reject some
undesirable consequences of legal personality even
in the case of fully developed legal persons such

as companies. To sum up, the value of the fiction

theory is that it starts from a natural, extra=-

juristic conception of personality as founded in
ethics and religion to the effect that certain

groups or institution determined by law, though

lacking in Supremej that is;

Human dignity are nevertheless treat:d by

law as if they were human persons.

(i1) The symbolic theory.

This theory locks at the members of the
corporation and beneficlaries as the true subjects
for vesting rights and duties, Therefore, it

considers the corporation as having the capacity to



be treated as persons. Thering, the principal
advocate of this school, teaches that the subjects
of rights in cases of corporate ownership of
property is simply the natural persons who compose
the entity, is pure fiction or metaphor. -ﬁ.\._l?ii"he v‘.l._ 5
maintains that the fictition personality iq}é?t “
created by the State becausa it does not ei&ﬁt. -

To him a corporation is merely an abravialted way of.m

writing the names of several members.

The most valuable contribution of this theory
is the fact that it emphasises the necessity of
looking behind the entity recognised by the law to
discover the real state of affalrs, when so desired.
It also promotes the interests of the group behind

the company.

£1%1) The Realist theory.

Because it is opposed to all other theories,
the realist theory asserts that tha subjects of
legal personality need not be human *eings alone.
Even, human being possessing a will and a life of
its own is the subject o7 rights and in this sense
corporations are being joint alike and are as
capable of having a will as '‘se human beingse. This
personali:y, according to Gicrk 1s neifher fjctitious
nor artificial nor created by the Stata but cyeated

by law. A company, it is said, 1s a liwing
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organism and a real person, with bedy, members and

a will of its own. When a company is formed by the
union of natural persons, a new real person, a real
corporate "organism" is brought into being. It is
endowed with a will and with senses, It can will

an act by the men who are its organs as a man wills
and act by his brain and body. For example, some
writers hold that the corporate organism possesses a
will and is for that reason a real person., Others
assert that a corporation has no will, but that

2 will is not essential to personality.

This theory is of immence importance in
determining the tortious1LL and criminal liabilities15

of corporate persons.

16

Lord Haldine in Lennards cese ~ amply

explained it thus:

"(A) Corporation is an abstraction; it
has no mind of its own any more than it
has a body of its ownj its active and
directing will must consequently be
sought in the person of somebody who for
some purposes may be called an agent,
but who is really the directing mind

and will of the corporation, the very
ego and centre of the personality of

the corporation."

An example of this theory can be found where a

corporations residence has to be determined,

14+ See Chapter 3 infra.
151 To be discussed in Chapter l.
16. /79157 A.C. 705.
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wherever functions the brain nr the governing
and directing mind of the corporation, there the
corporation resides. An extreme application of

this theory was illustrated in Macaura V. Northern

Assurance Co. Ltd., ! where the House of Lords went
far enough to treat corporation as endowed with life.
This probably is carrying the theory even beyond the
human imagination and understanding as a corporation
may be likened to a human being but it is not a

human being itself, This is true because while a
corporation may be held vicariously liable it can

neither be hanged nor ex-communicated.

(iv) The concession theory.

This theory asserts that corporate boudies
have no legal personality except in so far as it
js conceded to them by the law of the State, To
him, therefore, law js the only source from which
legal personality of a Company may flow. This theory
appears to be a truism because in modern world legal
personality can hardly be secured otherwise than
by compliance with the conditions laid down by the
1aw.18 The legal personality of the corporation is
therefore not unlimited but what is conceded to it
by the law. In this regard, concession theory is

more closely linked with the philosophy of the nation

17. (1925) A.C. 619.
18. MNigerian Companies Act of 1968 Ss. 15 & 17.



State than the fiction theory. This theory appears

to be most realistic theory of corporate petsonality.

One important lesson we can learn from the
foregoing theories of corporate personality is that
these theories have only political significance
with little or no usefulness for the true solution
of practical legal problems. Whichever gnec ics
preferred it cannot adequately interprete the
phenomenon of corporate personality. In respect of
the lights attributed to the corporate entitv, the
object of the law is to carry those rights to human
bedngs who, collectively compose the corporation
and constitute its subtratum. Corporations are
created or allowed to be formed by the State mgrely
for the purposes of benefiting human beings and |
improving their economic and industrial life., The

corporate entity (which is personafied as a
corporation) is gpegarded as having rights and
liability for the sake of convénience but it is
human beings of flesh and blood that enjoy the.

rights and bear the burden attributed by thc law to

the corporate entify.

Therefore the preposition "a corporation is a

person" is either a mere metaphor or is § fiction

19. Agbonika A.MJ. = Th Doctrine of C rate
rsonality = 1ts_genesis

-

%_ application ify MIgefia,.
Unpublighcd)

19
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of law, This islthe éieﬁent of tkuth in the
fiction theory of corporate entity which may be
regarded as the othodox doctrine, But although

a corporation 1s a fiction, the entity which is
personafied is no fiction, the union of the
members is no fiction. The acting as if they

are one is no mere metaphor. 1In a word, therefore,
although & corporate person is a fiction yet it

is a fiction founded upon fact,

Legal personality is only a technical

personafication of a complex of norms, a focal

point for imputation which gives a unity to
20

certain complex rights and dutles.

[ [ — —

20, "Webb L.C. Lega . Personality and Polltical
Pluralism 195&,
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CHAPTER 11

LEGAL CONSEQUENCES OF CCRFORATE PERSONALITY

y i The Effect of incorperatien.

It is a fundamental atfribute of cerperate
personality frem which ether cinsequences spring
that a cerporation is a legal entity distinct from
its members. It is therefore capable ef enjeying
rights and of being subjzct to duties which are not
the same as thase borne by its members.” This then
raises a number ef qQuestions, mainly as to what
extent a legal person resembles a human persen,
Can it do everything which a human seing can de?
Obviously, there are many things which daily experien-
ces shows that it can de and there are others too;
which it cannot de. It can for instance ewn priperty,
sue and heISued, enter inte a centract or ether
business agreements, But it cannot, en fhe ether
hand, get married o~ commit adultery er fpape. Can
it be prmsecuted fer a crime? These ar¢ perlexing
questién and strenous efférts'will be made te examine
the cheracteristics and capacity of an incorperated
co-pany with a view to gaining fulley picture ef the
nature and scope of the doctrine of corperate

personality,

(1) Limites Liabilit-.

In the first place, cerperate personality
implies that individual members c¢f a ceapany are

not persenally liawle fer its debts., In the case of
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a company limited by shares each member is liable
to contribute when called upon to do se, the full
nominal value of the shares held by him in so far
as this has not been fully paid by him or any prier
hnlder of those shares. In the case af a company
limited by guarantee each member is liable te
centribute a special amount to the asset of the
company in the event of its being wound up, Thus,
when sbligations are incurred on behalf ef the
company it is ~nly the company that is liable net
its memb~rs, 1In contrast an unincorporated assecia=-
tion nnt being a legal person cannot be liable.
Hence obligation entered inte on its behalf binds
oniy the actual official who purports to act on its
behalf or the individual members if the efficials
have actual or apparant authcrity to bind them. In
either case the pers-ons bound will be liable for
the full extent of their property unless they
restrict their responsibility to the extent ofzthe
assets of the associstion, Hence the extent to
which members will be liable depends on the terms of

the contract of the associstion.

In the csse of partnership e ch parnter is an
agent of the other parnter and his acts dene in
carrying on the normal business of the kind.carried
on by *he firm binds the partners.1 The other

partners will only restrict their financial liability

1. S.5 Partnerchip Act of 18;b.



in respect of acts otherwise authorised by an
express agreement to that effeot with creditors .
eoncerned. This attribute of limited liebility is
one of the most important advantages of a cimpany as
a medium ef business orgahisation. But this separa=
tian of the legal person from its members may some
times work against the interest of the busihess as

can be illustratec by the case of Macaura v, Northern
2

Assurance Co, Ltd. The owner of a tiwber estate

sold the whole of the timber thereon to a timber
company in consideratian of fully paid up shares in
the company. Subsequently by pelicies effected in
his own name with several insurance companies he
insured this timber against fire. The greater part
of the timber having been destreyed by fire, he sued
the insurance companies to recover the loss, but the
actions were stayed and the matter was referred to
arbitration in pursuance of the conditions contained
in the policies. The claimant was the sole share=-
holder in the company and was aiso a creditor of the
company to a large extent. It was held that the
claimant had no insurable interest in the goods
insured and disallewed the claim,

(1i) Capacity to sue and be sued.

The other advantage attributed to incorporated
company 1is that a company as a legal entity cen
maintain legal action to enforce and can corres-

pondingly be sued for breagh ef its legal duties.

2. [Aocs] A.C. 619,
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where a wrong is done to the company, prima facie,
the company is the preper plaintiff and its members
would heve no l-cus standi3 to bring up suits in
their individual rights.

It is als» wrong to sue an officer of a company
instezd of the c-mpany il‘.;t-self.l‘l Unless he is autherised
to defend his action. Definately, the rights and lia-
bility of a company to sue and be sued is an impertant
advantcee over an =nincorporated associatien.

But with the fact that a partnership cun sue
and be sued in a firm's name reduces the differences
betweer: the .wc The court has taken the ability te
sue and be susd to tne extreme in that, a company cah
sue for defamation &s was nuticed in the case of
South Helton C-s. Co Ltd., v. North Eagtern News
5§§§cietion.5 Hrwever, according to section 385 af
the company Act, 1968, a limited liability cempany

may be ordered to g.ve securities for cost if it

appears that the Compzny will be unable to pay
the cost.

(11ii) Capacity to zontrast.

The contractual cap.city of a company is duly
inesrporated under the Nigerian Companies Att Ne.51
of 1968. 1uis provisirn gives virtually the sche

capacity to corporatisn as those glven to human

3. Foss v. Harbottlg (1843) 2 Here 461,

B. ﬁigffgg%be Bank kEE,§ E; anegal Manager G,B.O.

S (1n9h) 1 Q.B. 133,

L]
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beings or natural persons except where the company
actsultra - vires. Because a company is a legal
person, it has the capacity to make contracts with

other persons including its members.

Salomop v, Salomen &‘Co.s, itself is a direct

and clear authgrity for this preposition. A company,
therefore has !mplied powers to enter into contract
which are incfdental to the fullfilment of its main
objects for which it is created7 like a natural
persen, it is not emsential to the validity of a
contract entered intu by a company that the company
itself ba described with provision as ling as there
‘is no dewbt about its identity., A contract of Sale by
' a member to the company cannot be rendered invalid

on ‘grounds of fraud merely because he used his
prependerance eof votes in the company to effect a
Sale.a Fer this reason, a cempany wholly owned by a
Mgn and his wife or by a whole community cannot be
greated as their agent so as to renderc them liable
individually for breach of contract entered into by
the company. 1In the case of British Thompson Henston
Ce, Ltd, v, Sterljing Accessor;gglo Temlin J. said:

"It is pot possible, even in the case
of the se-called ene Man Cempanies to
g0 behind the legal Cerperate entity
of the Company and treat the creator
and contreller of the Company as the
real contractor merely because he is
the cr@atAr and Contractor.”

. Supra.
A.G., v, G.T. Eastern Rly /768867 5 A.C. 473.

N.W. Transport Cc¢ & Beatty /T8877.
(1921) Ch. 33 p.38.

Yo~ ]
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It follows from this th:t businessmen cannot have

the best of both worlds by taking the adventages of

a Cerperate personality without its disadvantages
thus, the owner of a business who converts it into a
company creates a legal person to which he himself
owns duties, which he cannot breach by treating himself
a8 the real Company. Fer this reason, a judgment
ereditor of the individuals caznnot guarantee debts
uwing to the company., A Company capacity to enter
into a contract by virtue of its separate personality
includes the right to purchase znd hold land as bene-
ficial awner and it dees not, in that rapacity held

property as agent er trustee for its members.

But where a cempany purports to enter inta
contract whose nature and purpese’ are outside its
expressed or implied authority, the contract would be
declared ultra - vires the company for lack ef
capacity to enter into suéh a cintract.1° However,
where a questi‘n of knewledge or inteantion in connec-
tion with mispresentation in the prospectus in
respect of allotment of shares arises, the company's
knowledge or ignorance must be found in the minds ef

its agents.

(iv) Perpetual Succesai‘p.
One of the asdvantages of an artificial person

is that it is not suscéptible te "thougand natural
ghocks that flesh is heir to". It is a2lleged that

10 W&m&c&tm_ v, Riche
C.R.
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it has a perpetual succession unlike a natural
person regardless of the changes that may eccur

in the membership either by death or other calamities.

The most authoritive statement on perpetual
succession as a significant attribute was made by

the eniment Jjurists, Professor Gower who said:

"One of the obvinus advantages of an
artificial person is that it is not
susceptible to the thousand shocks

that flesh is heir to. It cannot become
incapacited by illness, mental and physical,
and it has an allotted span of life.

This is not to say that the death or
incapacity of its human members may not
cause the company c:nsiderable embarrase-
ment, Obviously, this will occur if

all the directors die or are imprisoned
or if they are toc few surviving members
to hold valid meeting, or the bulk er

the Directors becouwe enemy aliens. But
the vicissitude of the flesh have no
direct effect on the disembodied company.
The desth of a member leaves the company
unmoved, members may come and go, but

the company can go on for ever. The
insanity of the Mannging Director will
not be a cilamity to the company provided
he is removed promptly, he may be the
company's brain but .- bectomy is a
simpler operation than on'a natural person"

The above witty observation of Professof Gower is
pointer to the fact that wherezs the death of an
individual businessman may put an end to his
business or severely affect its operation and the
death ~f a partner may zutcdatically dissolve ther
partnership business and jeopardise the partnership,
incorporation encourages continuicty of the business
of the compaay. FProfessor Gower &asserts further

that even if the shareholders are dead and there are
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no decendants, the company continues to exist a
persona - facta. The life is brought to an end by
winding up in accerdance with Cempanies Act., It is
s$ubmitted, however, that this is not a necessary
incidence of incorpuration because a company may be
formed to carry out a single venture immediately it

has achievedits objective, it will be wound up.

Re Nativnzl Moter Mail Ceach Cempeny Ltd.11

here a company incorpera‘ted for the purpese of
promoting and playing premetisnary expenses of ametker
cumpany which was being formed. After it has achieved

its objective, it went into liquidatien.

(v) Capacity to own property

It is an established legal norm that one most
ebvi. us advehtages of Corperate persenality is that
it enables the property &f the associatien to be

clearly distinguiéhcd frem that of its members.

The Corporati‘n property is clearly distinguished
from that of its members and members have no direct
pruperietary right to the cempany's property hut
merely to their shares, A change in membership which
causes an inevitamle dislecation to a partnership firm,
Jeaves “he cempany unﬁoved, thus shares &ill be
transferred but the cempeny's property will be untouched,
Ne splitting up of its property will be necessary as
it will &r chinge in the Censtitutien of the partnership
firm. A Company can therefore hold its property12
11. (4908) 2 Ch. 815.

12. L.C.F, Gower, Medern Company Law 4ith Ede 19 1P.
., crn "

e e e e sep s s [+ S ML SR 3 SRR
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Macaura v. Northern Assurance Ca, Ltd.,13 illustrates

clearly thet members have no insurable interest. in
an asset owned by the Company. The Cerperater even

if he holds a2ll the shares, is not the corporation,

(vi) Capacity to commit tort.

A Company can generally sue and be sued for a
tert, with such exceptiens =3 are from the very nature
vf its corporate existence. A coumpany cennot for
instance, sue for assault nor for libel unless it,
attacks its business reputatien,1u gince a cempany
can appuint agents a2nd because it is a legal person
acting through ics agents or servant, the law dges
not find its difficult to meke it liable vicaridusly
for the tort committed by its zgent or servants acting
in the course of-the company's-Husiness and within

the scope of their authority.

This is why the ceémpany iay be m;de*li?gle for
the misrepresentstion in its prospectus, Vicarious
lizbility of the company extends to the torts
requiring some subjective test for their cammissien

15

sich as deceit. As a’corollary, it can sue fer

libel and slander effecting its business even without

16

proof of any svecial damages. A company is
vicariously lizble for torts éammitted by it® agents
or servants in the same manner in which any principal

or empleyer would be liable, egpecially in respect

-
13 Supra.

14, D & L, Caterers Ltd. v, D Ajou (1954) B.B. 364.

15. Gewer, Principles of Moderd Company Law 3rd Ed. P.31R
6. u.A.C. Ltd. v. Seka Owonde (195L) 13 WACA 207.

— — e —
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of tort requiring an element of intention,

malicious libel and fraudulent misrepresentatien,

However, a company cannot be held lisble fer

the ultra-vires tort of its servant or agent,

In an observation, Lerd Ibramwell said that,
every person who authorises znether person to act
for him in the making of a contract undertakes feor
the absence of fraud in that persen given in the
executien ef the authority as much as he undertakes
fer its absence in himself when he makes the

contract.17

(vii) Capecity te cemmit crimes,

Befere 19U, the old cemmen law rule was

that corparate criginal liability was impessible.
Hence, it was generally thought that a company
cannot in the absnece »f any stetutory provisions
be criminally lisble for crimes cémmitted by its
agents and servants. Several reas;ns were deduced
for this view, namely, that thera was no one whe
could be brought befére the court and if necessary
placed in the dock. Secondly, thet i? was not eaSy
to find a sultable punishment for a cérporation.
Mens Rea is a necessary element and since a company
has no physical attributes and mind of its ewn, it
cannet be found guilty of 2 crime. The most forth-

right statement of the company's immunity in these

17  Weir v. Bell (1878) 3 EXD *238 at 245,

L]
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respects came from Lindley C.J. in the classic case

of Citizen's Life Assurance Ce., Vv, Brggg31e

"The artificial legal person called

the corporation has no physical existence.

It exists only in comtemplation of law,

It has neither body, parts or passion.

Tt cannot wear weapfns nor serve in war,

-t can be neither leyal or disloyal, it
cannot be convicted for treason. It can
reither be friend nor enemy, Apart from

its corperatevess, it has nei; hter thoughts,
wishes, nor i.tentions, for it has no

mind other than the minds of the incorpera-
tors. To suggest thet a state of mind

exists in or should be implied to a company
would amount to introducing metaphysical 19
subtleless which azre needless and fallacious"

Amongst this adherents ef Lord Lindley's School pf
thought 1s Blackstone whe, in excluding the attributes
of mind and body frem a Cempany, opines that:

"A Company can neighter maintain, nor

be made a defendant tec, an action

batery or such like personal injuries

fer a cerporatien can neighter beat nor
be beaten, in its body politic. A
Corporation cannot cemmit treason, a
felany or other crimes, in its cerporate
capacity. It is not liable to corperal
penalties nor to attain or forfeiture,

or corruption. Neither can it be cemmitted
to person, for it excellence being ideal,
no man can apprehend or arrest it., And
therefore it cannot be outlawed neither
can it be ex-communicated"20

The above views expressed by Lerd Lindley and
Blackstone are now a mere anochronism. Jince 194,
much waters.has passed under the bridge, and in a
number ef recent cases, corporations have been held
liable for the actions of the agents acting en their
behalf. It is submitted thet this modern principles

18 (1%04) A.C. 423,
19 at 425,
20. See Mahleo, R. S. Company Law 2nd editien 1959.
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nf liability of a2 company for acts of its agents

is not formed on the principle of vicerious liability,
but on the grounds that the agents are organs of the
compeny. The court will investigate as a question
of fact how the Management of the Company has in
reality been conducted so as to determine who is the
responsible officer in the area of activity in which
the offence was committed., Such officer may be the
directing "ilind and Will" of the company which is
referred to as the alter - ego dactrine which allows
thi law to attribute a mental state of those whe
in fact control and determine the Management of the

Cempany itself as been the "directing Mind and wWill".

That a company can be held criminally liable
through the acts of its officer was demonstrated by

the divisional court which held inter-alia, that:
"IU 15 wue cnal a corporation can only
have knowledge and form an intention
through humen agent but circumstances
may be such that the knowledge and
intention o{ the sgent must be computed
to the body cerporate. 1f the resgonsible
£5 -sv UL 4 Compary act.ng within the
scope of nis authority puts forward on
its cwn behalf a document which he
intends to deceive, 1 apprehend that his
knowledze ana intention be imputed to
the con any."21

In Nigeri., the criminal liubility of corporations
is now beyord cuestion. In Mandilas and Karaberis
Lte v, C,0.P %?: the Company was convicted of stealing
by fraudulent c¢onversion punishable under section 383

and section 390 of Criminal Code.

— e — —

21 Per Lord Ma~-naughten in D.P.F. v. Kent & Sussex
¢ ntractors .td. /Tol L/ KT

22, (195D W.N.L.- 147.

{ |




Also in the case of A.G. v, Amalgamated Press

22_315;_5394*23 publishing Company was cenvicted ef
publishing a report knowing or having reason to
believe it to be false. The problem of criminal
liability of cerporation illustrates the increasing
relative and functional interpretation of a corperate
personality where the only punishment which the

court can impose is death, penal servitude, imprisun-
ment, or whipping or a punishment which is otherwise
inappropriate to a body cerporate such as perjury,
Bigamy, adultery. The court will not satisfy itself
by embarking en a trial which, if the verdict of
gullty is retained, no effective order by way ef

sentence can be made.

The consequences of the corparation; however)
are not necessarily whelly beneficial to the members.
If a trader sells his business to a company, he
will cease to have an insurable interest in its
assets even though he is the beneficial ewner of

2L

the shares.

Similarly, a parent Cempany will net have any
insurable interest in the assert of the subsidiary
companies wholly owned by it, for the rule that a
Cempany is distinct from its members applies to the
separate cempany of a group. Thus, one cannot but

agree in teto with Professor Kahm - Freud's stricking

23. (1956-57) 1 E.R.L.R. 12.
2l .Macaura - supra,
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phrase that sometimes, corporate entity works like

a bommering and hits the Man who was trying to use
it.25

In Nigeria, the concept of incorporation has
béen used in two main areas as a shield to protect
corperate wrong doing, particularly with regard to
the fights of creditors ef companies. The firs®
centres réund the problem of obtaining money in
Company's ﬁame. The brein behind the Céﬁpany such
as the Maerity shareholder, the Chairman of the
board of directors ar the executive Ménaging

Director may borrow money in the company's defaults.

The Lawyer who brings an actien en behalf ef
a client against the Company, then surprinsingly
learns that the compahy is not solvent though the
"brain" behind the company 1s, what eught the law
to db about this? Seo far, the usual mrgument has
been to say that the company is a legal entity
different and apart with its members, including

the Management.,

The second area of Cerperatien wrongdoing
likely to affect Nigerian ecenomy and which featured

preminently in Chana26

reletes to a change in the
type of business associeticn. This method is

cften used by Manageﬁent to evade the repayment ef
just debt ewed by their Company by changing from .

25. (194Y4) 7 N.L.R. 54 at 56, ’

%%ﬁggg)_ﬁcg%*3%1gE54_Barthglnmeni_ﬂl¢_Lﬁd.
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one type uf business association to enother and

then dispuse of the assets of the old company te

the new one knewing fully well that the old company is
indebted to outisde creditors. The new cempany

would naturally claim the benefit of distinct
cerporate personality by rel-ying on Solumon's case.
This affords the management the opportunity to engage

in fraudulent dealings against the Company's creditors.

While it is a legally accepted fact that
{gnurance end illiteracy are misfortune and not
previlege, and therefore not an exense, the law
th:-t takes no account of the ignorance and illiteracy
of the cvmmunity in which it operates by allewing
such obvious device to he emplioyed to check creditors
of the Company is out of tune with the ethics of that
connunity. The law in that respect ceases to be an
instrument of social control. In such a situation,
our cuurts ought te try and redress the injustice
whenever they can, especially where the Jjustice of
the cese so demands without necessarily resorting
to Selomon's case as ¢ legal dogma. Thus where a
chaznge fram business association to and her involves
2 transpsrent fraud on the Cumpany's creditors,
Nigerian Courts should deviate from strict adherence
tv the concept of corporate entity. Instead of
favouring shareholders, company creditors should be
given adeguate attentien and pr-tection. The reason

being that shareheslders are fully protected by eur
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law. Furtnernore uJnless Que regaerd is given to

the protiction of creditors riznt, we mey as well

be in tre donger of shifting & rich cource of

cepital for.ation which is very vitsl to the sperction

of any mesningful comaercisl activity.

The conclusion to be drawn from tne problems
is that the corporcte personslity doctrine t: rough

perpetuation of freud scems to be prevalent toth in

raslend enn 1., ha EP1

The second print - nere is thct our cou
have nc. adopsted zay consistent attitude or policy
in dcaling with such frauds. Thirdly, th.re is a
clear need t~ protect criitors whe pravide loans
to the couriiies in Nigeris, ot erise, this source
of C/. “%2) fcrm=tion will s:on dry up. Fourthly,
there is #,;s52 the need to protect the gener=zl public
agrinst this abuse so thet Companies could c~mmend

public trust £ad confidence.

o Exception to the rule nf sen:rate legal
ggrsonaIIﬁz. "

Corporcte personaiity is not an immutcl_e

pricciple. Just #s, it cun be extended or buttressed
1o do justice, it cen be disregerded where, to epply
it +8 rn =2bsolve ond zenersl principle would Z. .d

te froud er conflict with general principle of law
and justice., No matier now benericizl legzl concepts

might be, tic¢y are not excepted to conflict with

— a

27 Sections 31, 1osé1)(c) 143-145, 158 end 309 ef
Camreny Act, 1968,
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some of the multifsrious numen catimitics end
interest. Lven vhere nc suc conflict exists

concepts c:m be used to .chicve aims waich they

are r-t :nd g£hould not be designed to scrve, Just

~8 the concept of corpurate personality nos been
losic=lly zpplied by the courts, to serve its
important purposes it hss been used by traders as

a device to defeet some impourtant values in law.

Tut, as in tne cose with all concepts created by
judicicl processes, the courts have resisted its dis-
like for the comuission of the frazud, improper conduct,
or to defe-t th: ni~ of tie loaw. When therefore the
5. arete entity of an iacerporcted coumpeany fcr zertuin
purposes is challonged, the courts lock 2t the
intention ané the accivities of tie individugles
composing i. €o sSuve , 1f ia Z c¢t, Tthe advantages

of separete legal personality of c-~rporatiuns are
being cpplied to protect unworthy intercst.

Generally, tie law will not ge benind the sepatete

personzlity of the Company to the members.

However, in some cag<s, the court have dis-
reg=rded tne corporete entity and insteead peid
regrrd eithier to the individual members or ecunouie
re:lities beliind tne legal focade. In lookin, ot the
hum=n instead of the corporate entity Nigerien Courts

¢.dl in uiu genersl principl:s ci 17w OP i.._ow
ito:z1f to be assisted by precident decision by -he

speci=l circuunstances of the case. The result is
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sometimes referred to as "1 fting the veil",
"piecing the corporate veil" of the principle of

corporate personality.28

The following are therefore
some of the circumstances under which the veil may

be lifted,

(a) Under express statutery provisions,

Whilst legislation has adopted the general
principle of corperate persenality, in the development
of company law, it has also limited its use to prevent
abuses, Where it 1s cons .dered that the full protec-
tion afforded members of’the company may weaken
legislature's devices against abuse, the legislation

has denied such prote tion.

(i) Where the number of members fall below the
legal minimum,

If at auy time t:e umuer ol members of a
company is reduced below two in the case of private
company and below seven in cther cases, and the
company carries uu Lusiness Jor w... than six months
while the number is so reduced every person wao is
a member of the company during the time that it 1so
carries on the business after thosc 6 months and
knows that it is so carrying on business with such
number of members, is personally liable for the
payment of the wio.c debl of the co.upany contracted
during this perind. Scction 31 of the Companies Act
1968, it is submitted that this provision is not

adequate in the Nigerian Context since most of the

28. See Akanki - Relevance of Corporate Personality
principle. (1977-80) 11 NLJ p.11.




monuers do ngt  “toad meetings ind ewen if they do,
they den't understend wrat is going on at the meeting
either because of illiterzcy or becouse ¢f the
conplcete trust placed in the directars to mzaage the
company effectively. There is inexcapable foct thet
directos might neat find it ne<eessery to tell members
thet the members hrs fellen below the legol minimum
«specially in cases of public cémpanies., The zmbit

-f the provision:

",... 2nd knows thet it is carrying on
business with such number of members...."

is inadequate due to the fact that denirl of --wledge

wils be a2 good defence.

The veil is often lilted to mszke the members
liztle s if they were portners in o firm, such a
reduction o members mey be broug! ¢ oout by either
death or by sl-reholders trensfering their snores

to some of their ewn memnbers.

(ii) Where there_ is reeklessness or fraydulent
EI"E'aiﬂf -

iecording to sectisn 309(1)(2) of the Compsani.s

ret 1968, in the course of the winding up ef 4 ceupany,
if appears thoat any business of the company h~s been
c.rriced on in . reckless munner or with intent to
defraud creditors of tne Compeny or for rr;udulent
pu.—ases, the court mey, on tlie applicatien of
official receiver er contributery of tre company,

@eclare that any persens who were knowlngly parties

to cerrving »n of the busiicss in thet manner shall
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be persenally responsivl. without any limitation
aof Ji-bility for 21l or sny of ths debts er other

lis=._..tiss of the company -3 thu court mev direct,

Unlike the corresponding section under Unglisi
Conanies Act, 1948, section 33, This provision
corsrs not only fraud, but zlso recklessness ~nd
i: therefore, wider then in Nigeria's sectio.n 31.
Thui previsien enables the court, in appropriate
c~8¢, to grent more far reacning protection to

crediters.

Scetion 106(1)(c) of tho Cempanies Act roauizus
thot the nuwe of & C-upany be mentioned in legible
character in all Bills of Exchcnge, Promisory Nete,

encerna2ment &nd cneques.

If =,y “fficer of the Cowpzny or any person
orn his beh If, issue er authorisss the issue of
zny bill of evchinge, promisesry note, cheques,
sruer for money, - r geods without tne nane of
Compzny mentioned. he will be lisble to the holder
»f ray such Will of exchinge or promiszry no.c feor
the =mount there~f unless it is duly paid by the
- Cuapany.

It is submitted ti.ct the neme of the Comp:iny
aay be writien na zuny port of thic blli, and the

okservation "Limited" is suffieient as wes held
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in the case of “t-coy & Oa, '+4, v, Welin since

the purpose is to wern cr-litirs thzt they ore

aealing with 1liuited licbility compony.

(iv) Holding and subsidisry cempanies.

Generzlly, ti.e lugisl:.tion recognises the
separate identity of Cempanies bound together by
s.bsidiary and parent (omp-~ny relationship.B' But
where to treat ensch Conmpany in such a grour as =2
seperate one frou the other, would be regarded as
one an. the sme Company. This restriction on the
principle ci sepurste porso: -lity (C-mnpanies is
note worthy in tbe Comp:nies legislative Provision
rel=ting to preperation oi account znd balance
sheets, It is enscted th~ot the nccount end balance
sheet of & parent Compsny must reflect the true
position of the necesscry m: tters of all the
Co»apanies relrted to it as suvsidirries, and the
accrunt ef esch subsidirry must show the aggregate
amount of its indebtedness to #nd from other

Cnmpanies belonging to the grnup.31

Reports G
assets, liabilities, pr- fits nd lesses of the
subsidiasries must be annexed to the st=temeut in
the Companiss [frspectus or Etatemcnt in lieu of
prospectus, Tuese me:sures ere designed to prevent

misler . 'ing informztien abaut the finenciel positien

af = group of Cempanics crentrellcd by its holding.

29. [T9127 186 LT 5ll. o
30, Seeriens 27, 55 and 181 of Companies Act 19262,
31, Scctiens 143 - 146 & Sch. 8 Part II.
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Companies which can arise where it is possible for
the Company to publish a rosy picture of itself
without reference to the gloomy State of affairs

that may exist in its subsidiaries.

And this is done for the benefit of the
members, Creditors will be better protected if the
Companies were treated as entirely separate
entities, The effect of these provisions is to
defract from the inde enent legal personality of
each of the Companies and to show that they are

related and should be subject to exaemination behind
the veil of incorporation.32

(v) Iaxation

When the liability fcr tax is in issue, the
courts are more prepared to treat one Corporation
as the agent of »noth-r on grounds of public interest.
The residence of such a Company, for tax purposes
becomes a question of fact to be established by
consideration of its control and Management and not
merely by interpretation of its constitution. The
extent to which the courts will go to prevent the
use of Corporate entity to evade payment of tax is
highlighted by the case where an American Company
was held liable to pay tax for carrying on business
in England through a British Company.33 The index

ef agency relationship was found to be present on

32. National Bank of Nigeria Ltd, v. The African Press
Tbadan High Court (ﬁnreporfeai Suit No. 1/745/63
e

33. Fire Stone Tyre & Rubber Co, Ltd, v, Ilewellin
(1956) 1 L.R. ©Y3,
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the feet th-t the sm-rican Caupony ewned all the
sheres and took <11 the profit of the british
subsid.sry. Where, therefore, Federal Bocrd of
Inlend Kevenue is of the upinion thet any dispesition
is not infact given effect to or that eny transac-
tion which reduces or would reduce the cmount of any
t:x payable is artificial or fictious, it mey
disregard any such dispousitisn or direct th:t such
sud, ment shell be made as respect liability te tox
28 it censiders appropriste so as to caunter.ct the
reductien of liability to tax effected or reductisn
viieh would etherwise be effected vy the Comi Ay

34

cuncerneC shell be mssessable acemrdingly.

This m.cns that if a Company "hides" behinA
the Corperate veil to aveid or escepe frem er
reduc. t.x liability, the veil mey be plerced into
through 1 .islative devices. In this regnrd,
Delvin J., (as he then was) hed this to say:

"Ne doubt, the legislature c2n forge
a sledge-hermer capable uf cracking
nen the Curporate shcll; and it cen
if it chooses to enact a law thet
the courts Ignore all the cenceptions
znd principles which ere at reot of
the Cemp ny; in the field of
axotien; the legisleture had done
precisely that,"35

3, CITA 1961 Sectian 25.
35. Penrose v. Martyr (1858) (EXD) L9S.
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(v) Investigrtior into Cempony's awnership.

Where it ~ppears to tho flegistrar of Cou,~nies
thet there is goed renson to do sa, he may refer the
ense to the Minister ef Commerce (rr trede) for
his apprev:s1l ~nd theresfter my appuint one or more
couputent Inspectors to investigete cnd report on
the membership of the Company for the purpsases of
determinin;; true persons whe sre or hsve becn
finencially interested in thc success er f2ilure
wf the Comprnny or rble to control eor meoterially te

infjuence the pulicy of the Cempnny.

Another in-read into the doctrine is thit
previded by tne Nigeri=n enterprises promoti - n Act
L 1977 under which certain business are res-:rved
-¥clysively fer Nigeri-ns. Fhr the purphse of
determining whether Nigerisng ere bdeing used ns
front the courts hrve been emprwered by the ict
to conduct iaguiry with ¢ view tu finding out the

real awners ~f the Comprny.

(v) Judici~l lifting of veil,

Far 2 lang time, the courts have taken it
upsn themselveg ta lift the corparate veil in cases
where they ure nnt <xpressly esutinorised te do so by

i tutes. However, tne dectrine of lifting t . veil

e

is far from clear ¢t least in English low, 4t times,
ine courts generally seem to bc denying the sepcrete

L exi~tiace of Luc Cezmprny, exampls, when ti.cy

¢ ..1 it = shom.
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At ether times, they czll the Company ¢ rent
or even n trustee for those who control it, tnereby
recrgiising that tlie Company does hove = geprrate
}cgnl existence. This dumlism is tracecble beck te

S lomen v, ‘olomon beczuse tne druse of [ards said

apat caly thet Solemen and Compeny was = legrl entity
distinct from Salomon £nd his frmily, but 21lso thet
the Compeny wrs nct the =gent of or trustee for

¢ lomoni In subsequent cases where the courts have
lifted tie veil, tney hove done su eitner by denying
one or sometimes both of the a2bove prepnsition in

recsepct of the porticuler Ccempzny in the cese,

Thot this doctrine is nct =n infellible one
. 5 been coniirm oy Lerd Denning, M.R. in

Littlewood ¥nil Ocders Stores Ltd., v. 1.i.C. -

where he worned:

"The d~ctrine Saluumon v Z~lomon & Co.
Ltd. hns to be w-tcied very conrefully.
It | 5 often been siuppus=d to cost 2 veil
ov.: the personality ef ¢ limited Compzny,
through which the courts caanet s.e, But
thst is nut true. The Cuurts c¢sn and
often dr:w #sice the veil. They can nnd
‘ten Ao pull off the mesk.. They lock
to sce whaet reslly lies behind. The
legisloture hins shtiown the way with group
accounts ~nd shiould fell~nw suit."

The courts in recent yz:=ar:, hrve in exptienzl cases
felt willing or compelled to lift the veil of .
incarperrtion in crder to leok ¢t the realities
belidnd the legel fec=zde.

Lo [0956/ 1 w.L.R. 1241,



The courts nove mde gigentic offorts 1 the

follawing arefs.

(i) Agency.
It is g .aevimes rocessory TO 1ift the

cerporate ;.11 of tne cumpanies find out ahetner the

shrre. oigirs ere using the Company as an =gente
where shareholders use the Company 28 an cgent, they
will be 1isble for the debts of the Companye. 1t is
& question of fact whether & supsidicry 18 crrrying
or. business of its porent Compeny OT of its owr.

in other words, ~gency any not To i ferred merely
fren control of & Company er owne.bnip'ef its
shores. S1ince a Compeny is an artificial entity,
jts acts are #f necessity performed for its Ly

nunan ogents; the directors or shareholders.

The need for tnis Russn @gency h:s oecn
explnined ny Viscount Heldane &0 Uhe ecse of
Lennards! c-rpying Co. LEC-s v. psiztic petroleul

—

Ces Lt;.,)r wnere he abserveds

widy Lerds, 5 Ceppsretlion is «n
cpetractinne It has no mind of its
owr: @ay Mo thun it hes 2 body of its
ownj its Lctive wnd directing will
must consequently pe sought in the
person of somebody who for SORE purposes
moy e ¢:1led =0 erent, put wno 18
re-1ly the directing mind and will of
the Corpor~tion, the very egauand
centre of personslity of the
Corpof'?.-tiﬁn. .. .

—

97+ (1915) rn.C 705 Holie
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Thus in Re = F.C.. Fjlms,Bc an .mcrican Comprny

provided all tro f.ads fi, 3 1 2ing & film which

was sought to be rcpistered as a Lritish Company,
Thet <ne £ilm produced was procduced by arirungement

by = British Compeny of which the Americen Cempeny
ownel 96 of tne 100 Cepit:l, It wrs held that the
rritish Compzny we&s no more than tie nominee eor

egent of the Americen Compeay wilicn weés the true maker

of the film,

Instecd of using the rgency principles it could
h~ve been better Lo ernloy the imericon ceancept af
"Umder Cepitalizatien". The principle of agercv
cften adopted hy the cuurts in cneening the usc of
incgrpuratian is to seticsfy legislative intcatian

in generzl and revenue l:w in port:culsr,

(ii) Froué cr jepro=-r ~ ... .:t.
dep

The courts will lock '« .ind the sorpr-rate
entity whenever the Cemprny formod is cons.iderel ta
be mere "Shem" or "Clark" for the perpetuction of
freud er improper coaduct. ™hus, if clrectors,
premeters, or mr~jority of th. s!i rehulders menipulates
the company in order to serve tineir frouculent ends,
t 2 courts will not sllew them to hide under w~a:=t
eppecrs prime - freie, to the regulsr resolut. -n or

exrressed invswtion of the ceomp-ry. The leading case

is C"ilford Motors Ce, Ltf v, Hn“:_AB where &.

38.‘:.0. (1953) 1 W.L.:.. 483,
39. /79337 Ch. 935,
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. acging Direccir A Tae plaintiff cempany, the
defend=nt bound himself by & "prestrain of
Covernant" Clouse in a valid cgr-ement not te
compete witn ti. campeny, his emplmyer or solicit
its customers, even after leaving the services of
the cronrny. Thinking that he could aveid thet
1izbllity for bresch of Convernznt by hiding under
Curpsrate persunality, he formed ~ one Man Cumpany
which cerried on 2 competing business and solicita-
tion of tue customers of the Plaintiff Compeny.
The court held that the defendant wes gullty of &
brecch of Cwvnvernant Yy using & Sham Cempzny <8 &
clonk or Strategerm and granted an injuction

streining hia end his Company.

(iii) Where & Cempany acts cs o trustees

tnother srea where the courts heve been
f‘rced onc wry or the other t= reeonsider Salemon's
case is in trusteeship. Where £l1 the shares in
the Comp:ty Ire held upon certein truct and the
manspement »f the Company is in the h:nd of the
trustees, the courts may 1ift the veil of incorpera-
tiun su #8 to impress tae Company's property with

the terms of its trust.

It cannat be doubted thet o Company if so
~utrorised Ly its memorandum, mey act 2s a trustee
~nd thet the beneficizires cna its members mey infact

+- one 724 +-e . me person. Thus, where it is necessary
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t decide whether the Company holds its land on
charitable trusteeship so that it might be exempted
from certain le.al obligatien, the persenality of
those in control is considered meterial indicating

the nature of that Company.ho

(iv) Associated Companies.

Each Company in a grous of Companies is a
separate legal entity possessed ef separazte legal
rights ana liabilities., However, according to
Lerd Denning in D.H.N. Ltd., v, Taver Hamlets:!'

"The evidence of a general tendency te
ignore the separate legal entities of
verious cumpanies within a greup and
look instead at the economic entity

¢f the whele greup.”

It must be obsersed that judicial decisions on the
issue of associated Companies are not consistent,
but the prepsnderance of judicial prunouncements
have been in favour of lifting the corporate veil

if economic cwnditien so warrant.

4O. Trebonong uop%j,ﬂﬁ ?gn'ﬁ, ﬂuﬂ_.ﬁ_%lgﬂﬂﬂuﬂ?.latﬂu:
v. Macdonald (19 1 ALL E.R. 576.

41, [T976€7 1 W.L.R. 852,




..44..

CHAPTER III

THE JEVELOPMENT OF CORPORATE CRIMINAL LIABILITY

‘e« Genesis of Corporate Crimipal Liability,

Th . development of corporate criminal liability
Was first hampered by both conceptual and practical
oistaclee., Initially it was thought that a corpora-
tion had ro mind, could not will, and so could not

personally entertain the intent necessary to commit

a crime. Similarly, before the developm:nt of
vicarious liability, it was clear that a corporation
lacked corporal members, and could not, therefore,

aet physically. 1t Qas élso thought that cgrﬁoraﬁions,
cther than charter gorporations are creaturgs endowed
with such limited ppwors és.were specified In an

. incorporating statute. Powers were never confarred

freely in order to make it possible to hold the

corporation responsible for crimes. The commissidn
of any crime was therefore ultra vires a corpnoratioh

| and could not be imputed to it,.
. . - . E . S 1 . !

The evolution of corporate responsibility is
a striking instance of judicial change in law.
An instgnce of the recent origin of some of the
most fundamental conceptlons of corporation law is
afforded by the question as to what oxtent. ..

+

corparations are subject to indictment and convictiarmns

£Y
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difficulty. A corporation could not be subjected
to bodily punishment: “what? said a counsel

in the Quo warranto case,”" "must they hang up

the common seal?"3 It could however be fined,

and to this day the fine remains the most
important mode of punishment applicable to
corporatioas apart from any statutory disqualifi-
cation and forefeiture as provided by Decmge No.28

1984 Section 7, The argument that cpiminal

procedure is inapplicable to corporations may hase
some weight where the statutory procedure contains

no method of compelling a corporation to submit

to the jurisdiction o¢ crimihal courts,

In People v. Equitable Gas Light _C.gmpgnmq'

where there is no such statutory objection the
courts have readily devised appropriate means of
ensuring that they have jurisdiction. %“hile a

corporaticn cannot be imprisoned it may be fined
8o that unless the only punishmept srescribed for
the crime in question is imprisonment or death,
the method of pupishment affords no difficulty.s
The difference between the punishment to which

individuals and corporation are thereby subjetted

-

2 (1682) 8st. TC. at 1138,
4 (1889 5N.Y. Supp. 19.
Sé See Decree No0,20 of 1984 section Te




does not violate the requirements of equal

protection of the law as may be argued by some

writers,

Some of substantial difficulties are as

follows:

(1) A gorooration having no muscles, could not
act, except through the human beings who are its
servants, It could not act personally and therefore
its responsibility could not (it was thought) be
other than vicarious. But at common law there was
generally no vicarious responsibility in crime.
Consequently there was assumed to be no possibility
of applying the ordinary rule of the criminal law
to corporations. This preposition has been qualified

in three ways:

(a) For a nonfeasance, an ommission to act,
there 1s no obstacle to holding a corporation
responsible.6 The difficulty of lack of mens rea
was not considered. If a statutory duty is cast
upon a corporation and not performed, the corporation
can be convict»d of a statutory misdemeanocur. It
was thought ghat théugh a national entity is incapahle
of failing to act. This argument 1s reinforced by
the consideration that where the duty is imposed

solely on the corporation there can in general, be

" e - e e e ——————————

6 Birmingham, Gloucester Railway Company
/T8427 3,2.B. 23,
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nc other remedy than indictment of the corporation
for no individual person will be in breach of

legal duty.

It was possible to hold a corporation
vicariously responsible in nuisance, on the
assumption that this was a crime of vicarious
responsibility of common law. Thus a corporation
can be convicted of obstructing the highway.

A statutory coffence could ke visited on a corporation
to the same extent as a private master., A
corporation could L« couavicted of an offence of
strict liability where the facts fell within the
words of the statute, as where a corporation ncould
be held on civil law principles to have sold an

article.

As time went by -n important development in
the theory of corporate liability had been taking
place in the law of tort. The original view that
a corporation could not act personally, but only
through servants, was abandoned in the law of tert
through a legal fiction. This involved distingui-
shing between inferior (executive) and superior
(directive) servants of a corporation. Vhere it
was committed by an inferior servant the liability
of the corporation was still vicarious. But where

it was committed by a director or othcr members of



the governing body the 1liability of the corporation
was regarded as personal, i.e. to say, the same as
the liability of a human being for his own act.

The acts of the organ of the corporationiere
attributed to the corporation and trecated for legal
purposes as though they were the acts of the

corporation itself.

Viscount Haldane L.C. expressed the doctrine

in the leading case as follows:

"A corporation is an abstraction, It
has no mind of its own any more that
it has a body of its own, its active
and directing will must conseguently
be sought in the person of somebody
who for some purposes may be called
an agent but who is really tha
directing mind and will of the
corporation.”

The very ego and centre of the personality
of the corporation. That person may be under the
direction of the shareholders in gencral meeting;
that person may be the board of directors itself,
or it may be, and in some companies it may be so,
that person has an authority co-ordinate with the
board of directors giver to him under the articles
of association and is appointed by the general
meeting of the company, and can only be removed by
the general meeting of the company. The fault or
privity (of the company within the meaning of the
statute) is the fault or privity of somebody who

is not merely a servant or an agent for whom the
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company is liable upon the faoting respondent
li-.mper!o:-,. dut SMQSody !of whom the coﬁpany in

liable because his action is the very action of the
;Eompany'itself.7 The chief application of the
doctrine in tort was in respect of the doctrine of
commen employment whereby it is held that a .
corporation could, through its directorate, be guilty
of personal negligence which made it liable even

ité éekfaﬁts, when it will not be vicariously liable
for the negligence of the inferior scrvants.

This idea, it is suagesied, had considerable
potenti-"2t2-. ", 'nal law. There is generally
no vicarious responsibility in crim: for people
are responsible for thir own acts. However by
means of a fiction, a corporation could be made
éccoﬁntable as for its own acts, provided that the
art was commitina fee- gemieaieon made) by an organs
This extention of the .aw took place in IeCeRs
Haulage Limited.® a cse which clarified the
doctrine of earlier decision. It was held that a
company could be included in the indictment for
conspiracy (aldra with iss managirc director or
others), the fraud of the director being imputed to
the compzny. That is not to say that the doctrine

of imputation cdn-s axnungn the quilt of the director

7 Lennard's Carrying Company Limited v. Asiahee
Petro.eum (1571%).

. - ERUE R J e T SO

Tate 3
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himself since a person with a controlling interest '
in a company was ccnvi;ted of fraudulent comnversion

of momey epﬁrusted to the company.g

(ii) The second substantial difficulty in the
way of holding a corporation responsible in crime
was that it had no mind and could therefore have
no quilty mind. It could not be held accountable
for any crime of intention knowledge or deceit,
"Did you ever expect a corporation to have a
conscience", Lord Thurlow is credited with asking,
"when it has nb sould to be damned and nobody to be
kicked" they cannot be excommunigated for they

have no souls",

The arquement that a corporation 1s incapable
of criminal intent is more formidables Canceding
that in civil cases the intent of the representative
of a corporation is imputable to it, by no meaps
follows that the rule is the same in the case of
crimes. This limitation has heen surmounted, It
was easily held that a corporation could be guilty
of crime of absolute prohibition and even of a
crime requiring mens rea, where the offence involved
vicarious responsibility. Finally the alter ego

doctrine enabled the state of mind of the organ to

be regarded as the company's own. Tha effect is

9. Dellow v, Busby (1942) 2 ALL E.R. 439,

—
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.
that a company may now be convicted even of

¥ ewsress statutory mens rea such as wilihldldy
préﬂgﬁalhq.gﬁhpf an intend to deeeive. An individual
is 1liable for the tortiousthct of his ag?nt within
the gemeral scope of his employment, though iftent -
is an essential element in tort. But to charge
him with the agent's crimes he must be shown to
have authorised the act or shared in the intents,
Accordingly it is held that in some jurisdiction
that some corporations are liable only for crimes

not involvine mens rea.

But the contrary view however is undoubtedly
the prevailing one today and it is not certainly
justifiable on grounds of policy if not also on
grounds of Jlogic. It is generally assumed that
even if the foregoing objections are overcome,
still there are certain crimes so far outside the
scope of the corporation's powers that the corpora-
tion cannot be convicted of them. It is difficult

to see any reason for such a distinction, and it is
interesting to note that although corporations have
been held criminally liable for contempt of court,
conspiracy and varicus statutory crimes requirine

intent, no decision has been found in which a

-—— -

10, Law Society v, United Service Bercau Limited
/19347 1 K.B.
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éé&poration'wés'féééa"meféiy on the grounds that
ghe_crimehwas completely putside the scope of 1its
corporate powers. The fecent cése nf People ve
Exggg,11 in which a c¢orporation was held for tr&al
on charge of ground Larceny ééems correct; onﬁ j'
p;égciple, and in line.witb_the ygight of modern
auﬁgority. Tﬁe majority rulé appears to be that a
corporation may be indicted for crimes to which

specific intent is essential. It has becn asserted

that a corporation cannot be ﬁuilty of a crime which

is ultra vires. "a conporatit:&: wrote Pollock,
| 12

cannot commit crimés; for it not authorise them,

But a contrary view was expressed in Harker v.
Y p e ok a4 o e —

Britannie Association Company Limit:;:_g‘,13 whera™ g

company was convicted of dlsregarding en express
statutory restriction as to the maximum zount for
which it could lnsure a customer,
1" The doctrine of ultra vires which was adxanced
as a bar to corporate criminal liability wae"

enunciated in th: case of Ashbucy Railyay Carklage
14

Company Limited v. Riche.™® The doctrine previded

———— — e W -

11, People v. Tysof 50 NY LI, 1829 {1914),

12. NQYC City Mag. 1914§ N.Y"”._.L.Jo Jan. 13, 1914.
14. 1875 L-R. 7 H.L. 653‘

)
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that a company could not pursue objacts othar thap
those specified in its object clauseces Activities
falling entirely outside the ambit of those
specified in the objoect clause were said to be

ultra virgs the company and therefore the company

could not bPe held liable in respect of such

activities, even if they amount to offences.
Originally, however, the doctrine was advanced as

an answer to the contention that a corporation could
be made liable for torts involving malice committed
by its officers, agents and servents. In Abrath v,

!
North Eastern Railway (Company,14\" Lord Bramwell

stated that a corparation could not be held liable
for torts in which malice or motive is an essential
ingredient because 1t could only do that which is
within its authorised powers. It could not authorise
its agents to do that which is not within the limits

gf those powers.

This contention has now been rejacted hy the
House of Lords, per Lord lLk¥ndley, in the case of

Citizens life Assurance Company Ve qugg,is when he

stated that the corporation civilly was t€ be plgceg,

in the same position as a human employer with

R - ——— ———— — —————ee

%4(.). /18867 11 App. Case 247, ITheg] 411 A.C. 24Y.
15. LT9047 A.C. 423.
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respect of liability for the torts of his employees,
All employers were liable for terts involving malice

committed by their employees in the course of their
employment. The corporation was in tho same positione.
The ultra vires bar holding a corporation not
criminally liable was simply dismissed by inference,
In none of tho cases in which cérporate criminal
liability has been imposed was the matter érgued.

It now seems clear that the doctrine of ultra vires

will be taken to refer solely to capacity and that,
if a criminal act is performed in pursuance of an
activity intra vires the corporation, the corpora=

tion will be held liable in respect of it,

Many years passced by before corporate liability
was extepnded beyond either strick or vigarious
liahility., There was so much develspyent of the
law by 1947 that the position of th: hQayd of
directors was defined as a government otgan of the
corporation so as to furnish a justification and a

rationale for the imposition of criminal liability,

Corporate ecriminal liability camc to be

accepted as a governing principle of criminal Yaw

from the decision in Mpusell Brothers Limited v,
6

London and North-Western Railway Corporatioa.1

— 3 — - - - - - —-—

16. [T9177 2 K.B. 836,
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In that case, Mousell Brothers Limitcd were charged
with fraudulently avoiding the payment of freight
charges, contrary to the Railway clauses consolida-
tion Act 1045, The fraud had been perpetrated by
the Company's branch Manager and a clerk at the
Manchester Office. The prosecution pressed for
conviction urging not that the corporation was
vicariously liable for the acts of its officess,
agents and servants but that it could anly act
through its officers and was personally liable their
actions, The court also relied on the interpretation

Act 1889, to show that it was intendcd by parliament

that corporations should in general be criminally
liable. The court convicted the corporation, holding
it to be vicariously liable for the acts of its
branch Manager, Mousell's case is ever since hailed
as a milestone on the path to corporatce criminal
liability.17 It would be suggested that it was not
unt*l 1944 that corporate criminal liability become
firmly established in English criminal law. There
arg three important decisions responsible for the

devglopment.

8
In D.P.P. v. Kent & Sussex Conggégpors,i this

case Involved two charges., The first was that the

17, See L.H. Leigh, The Criminal Liability of
Corporation in Engiish Law » London p.29,

18. /T9447 «x.B. 151,
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company with intent to deceive, made use (for the

purposes of the motor fuel rationing (No.3 Order 1941)

of a fortnightly vehicle record in respect of a
specified vehicle, which was false in material

particular in that it mis-stated the journeys and

mileage done by the vehicle over a specified periode.

The second charge was that the company, in
furnishing the form, made a statement which was
false in a material particular, contrary to Requlation
16 of the Defence (General) Regulations, 1939. The

document forwarded was signed by its transport

Manager.

It was found at the lower court that the
offence included a mental element, that a corporation
could not entertain a criminal intent, and that,
therefore, the company could not be made criminally
liable. On appeal the Divisional Court directed
the magistrates to convict the company. Viscount
Caldecote CeJe, who delivered the judgment treated
as clear law the proposition that a corporation
tan possess quilty knewledge and form an intention
to perform a criminal act. Apart from certain
established exceptions, such as treason and certain
of fences in respect of which the only penalty is

capital or corporal.... there are a number of
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criminal offences of which a company can be
convicted. Various liability was said to be e.e

beside the real point which we havc to decide,

which 1s, I repeate whether a company is capable of

an act of will or of a state of mind, so as to be

able to form an intention to deceive or to have
knowledge of the truth or falsity of a statement.

In finding that the intention of a cornoration

officer can be imputed to the company or its intention,
he states that... although the directors or general
manager of a company are its agents, they are

something more., A company is incapable of acting

or spe2king or even thinking except in so far as

its officers have acted, spoken or thought.19

This decision still lcaves alot of questions

unresolved. In the first place, can it be said
with precision that the court intended to lay down

any rule respecting criminal liability generally?

It may well have been primarily of quasi-criminal
or sunmary offences. This point was made clear by

the statement of Lord Cakoke, C.J., that as the
mental element of the offences werc sct out in the

applicable statutory instrument, no question of

20
mens rea arose.

e —— — s e e ————————

19, 1944 K.B. at p.155.

20, (1944) K.B. at 156 per Naghen J, and p.158
per Hallet J.




There is also the fact that thc cases clted
in the judgment were cases dealing with vicarious
liability for summary offences involving intent.21
It is submitted, with the greatest respect to their

Lordships that it seems 1likely that the court failed
to appreciate the extent to which it was altering
the gencerally accepted position; that corporations

could net be made liable for crimes involving

criminal intent.

The above decision was approved by the court of
criminal appeal in R. v. I.C.R. Haulage Ltd.?? Here
the company was prosecuted for a common law
conspiracy to defraud aﬁd it was held that it could
be convicted not withstanding the fact that mens rea
was certainly an essential element of the offence.

"wihether", said the court,23

"there is evidence to
go to a jury that the criminal act of an aqené,
including his state of mind, intcntion, knowledge
or belief is the act of the company and ... whether
the v~y wre satizlicd that it has been proved,

must depend on the nature of th: charge, the

relative position of the officer or agent and the

—— — - -

21, (1944) X.B. pp. 150-152,
22, (1944) x.B. 551 C.C.A.
23, At p.559.
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o*her relevant facts and circumstancas of the

case'.
But Stable J., cautioned th:t:

"I+ did not decade that in no circumstances

a eriminal intoention in the mind of a scrvant
or agent can be imputed to a principal who

is a limited liability company."24

Humphreys J. stated that:

"It is difficult to imaginc two persons
whose acts would more cifectually bind the
company or who could be saild on the terms
of their employment to be more cbviously
-n~ants for purnoses of thae company than
the secretary and the gencral manager

of that branch and thc sales manager of
that branch".25

The Company, he stat=d, could only act through
agents. In law the sales were mado and returns
foruarded within tho company's avthoritye. On Ehe
principl~s of vicarious liability, of the liability
of the mastar for the acts of his sorvants committed
within the scope of the servants eaployment, the

conviction was justificd,.

There has been some clartfication, that
liability will now be imposed where thc of ficer of
the ccmpany coccupies a superior nozltion in the

corperate structure and exercices managerial,

e —

24, (1944) at S551.
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thcugh perhaps delegated functione

In John Henshall (Quarricsz) Ltde, V. Harvcy,zs
the divisional court held that the fact that the
performonce of a function had been delegated to a
scrvant was not enough to impute the servant'!s
mens rea to the corporation.

Adverting to a dictum by Donning LaJe. in

27

Bolten Co. Ltd., ve T.J., Graham and Sons Ltd.)

Parker, C.J., held that a distinction had necessarily
to be deavn foar the purposes of imputing liability
between some parson representing the brains of the
company as (or example a director, the managing
director, the Secretary or othaer responsible off{icers
and a mere servant.

In Magna Plant Ltd,, ve. Mi@qhgll,za where a

corporation was charged with "permitting" the use

of a vehicl: wherc all the parts and accessories
of the vehicle were not maintaincd in a safe
condition, the Divisional Court declined to held the

company liable for the fault of a nocchanic and a

depot engineer, A corporation is to be held liable
e e e T S s T S B e 1 S BRI U A 1 | S TS
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the firm, or in the case of an individual, a
person to whom delegation in the true sense of
desegation of management has beoen passed.

From the above discussions it will be seewn
that corporate criminal liability has been received
as a general principle of criminal law. It is also
clcar that such liability is to be scen as persanal,
that is, that there exist a diffcrence between it
and vicarious liability as the latter is commonly
understood. In some cases a corporation may be
eithcr personally or vicariously lisble for the

actions of virtually the same officials.

There now seems to be two cases in which
corporate criminal liability may he imposed. It
may be imposed in respect of actions cemmanded by
the board of directors as the brain or by a
responsible offi:ér enjoying managcerial functionse
The species of liability known as corporate criminal
liability differs from vicarious liability in so
far as the court requires the human actor to occupy
a rather special position in the corporate hierachyj
a position which involves the cxercise of a supcorier

executive function 'in respect of an area of

corporat; activities to which = statute'imposinﬁ




criminal sanction relates.

Th: foregoing discussions have been mainly
concentrated in English cases, but in Nigeria the
concept of corporate criminal 1licbiligy has not been
completely ignored, for as early as the 1940s
corporation have nheen held criminally either for its

own acts or those of its organs,

In Attorney-Gengral Eastern Regqlon v.

29

Almagamated Press of Njgeria Ltde,™ the corporation

was charged with an offence undoer section 14 of the
Newspaper Law, 1955, of the then Eastern Region

which reads:

"Any person who publishcs, or reproduces

or circulates in a Newspaper any statemonts,
rumour or report knowing or having reason

to belicve that such statement or rumour

or report is false, shall be guilty of an
offenceseces"

Before evidence was heard, it was submitted on

behalf of the corporation that:

(a) a corporation was not capable, by
its nature, of committing the offence
charged, and

(h) that “he enactment of the section was
ultra vires the legislature of the

Eastern Region becausc "trade and

- W R s mes % ow e

29+ (1954) 1 E.R. N.L.R. 75.




w 64

cormerce amonqg the hcgion® is
exclusively the concern of che

faderel Legizlature and, that, to

Lay down what o newsparar shall or
shall not contain is t place a
linitation on trade an’ commarce among

Ehie Reyicns

. that a corporation was capable of

conmitting tha offoencesg

2, ~aow no attempt has been made to control
or 1imit the trade between Regions in
Newspaper and that thi: secltion was
properly enacted by the l:gislature

of the Eastern Regione.

It is submitted that this is a good decision and

the: reoasoning very sound. Althoug': counsel argued
that since a corporation cannot appear in person to
plead it could not be liable for the offence, hut

the trial juvdge was right to hold that the corpora=-
tion he pronerly convicted havinog in mind the
provisions of s<ction 468 C,P.A. relating to pleadings
0 voemorate becless  Also in Jlandilas and Karaboris

q5,30 the first

-

Limi’ - “hor Gen2ral of Poli

—— —— . ®

- e — v ——————— o R W . % W A T S e L e - —

an, (1958) 3 P.l.Ce 20,
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appellant a corporation sold two lorries to a
purchaser on credit under a written agreement

which required the purchaser to supply timber from
time to time to the first appellant., An amcount

was kept between the parties, The first appellant
repalired the lorries from time to time and debited
the cost of the repairs to the acconnts. The supply
of timber fell short of expectations and the
purchaser was unable to cope with payment, He sent
the lorries to the first appellant Eor repairs. The
second appellant who was employed by the first
appellant as a Manager, refused to repair them unless
cost was paild, Eventually the lorries disappeared
and the second appellant offercd to pay for the
lorries, but the purchaser refuscd the offer. The
first appellant sued the purchaser for the recovery
of £3,23B:iﬂs:7d being balance due from the latters
and the latter (i.,e. the purchaser) reported the

makter to the police.

The two appellants were prosocuted for stealing
the lorries and were convicted. They eppealed to
the high court and their appecal was dismissed. On

further appeal Held,

On the grounds of appeal which daalt with

omys of proofy, 1t was clear that no case of lavceny



was proved before the learned trial magisteate
and the only way it was sought to establish a case

was to throw it on the appellants.

2.:' Whatever.the position of a manéger ma? bo in
cases of absolute liability, he cannot ke canvicted
of an offence involving mens rea except in respeet

of his own acts or omission and even 1f, in this
case, it had becn a reasonablc infcrence that the
lorries had been stolen by someona, there is no
evidence whatscever to implicate the sccond appaellant

personally.31

The court found that since there was no cage
against the second appellant, thaere can be no gaAse
against the first. Whether or not it is legitimate
to import the doctrine of criminal liability intag
Nigerian Law, it is indisputed that the ¢ourts have
employed it in a number of cases. Thera 1s so
far no argument against the importation of such a

doctrine. L . L L e

In English Yaw the scope of the doctrine of
me&s rea had differed according to vhether a partie
cular crime is a cammon law offence or contained in
a statute. At comman law thera is an irrebutable

presumption that practically every common law offence

o ek g—— —

31« R._ V. Opara (1943) w.A.$.A. 70, Ibadan Cisx
Council v. Adukale (1970}). .
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requires proof of a guilty mind.‘ But where the
offence is a statutory one then the presumption is
rebuttable on proof that the wording of the offence,
or the object of the legislature, excludes it., But

in Nigeria there are no common law crimes and, there-
fore, such a distinction is unneccssary since every
offence in Nige;ia is a statutory offence., The
requirement of méés rea is always at best a rebuttable

presumption.

" In D.P.P. (Western Niqeria) v. hssoclated

Newspapers of Niqeria,32 the cifence in that case

was one of wilfully publishing false or perverted
report of debate or proceedings of the HoUSCeeaa
The accused person intentionally published a repeort
which they knew was false. Nevertheless it was
held that cenviction could me supported if it was
established that they had made no attempt to

ascertain whether the reports ware true or false =

even though there was no evidence to show that they

knew 1t was false.

ZWhaEevér the case it is submitted that the

doctrine of corporate criminal liability has come

i3

to £ay in Nigeria. Lts importance cannot be

over-emphasized in view of the growing industries

g . i g

32, (1953Y 1 N.R. Nu.L.R. 247.
33, Sem section 7(d) Decree No. 20 of 1984,
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and industrial enterprises in Nigeria. It might
well be important that investors and customers alike
know the importance of their dealings with
corporations and the public at larges If the
decisions in the above cases is anvthing to gc by
then one can safely say that the Nigerian Courts

and public at large are beginning to realise the
importance of ascerting their richts as against both
the individual business man and th:: corporation at

large. This area of the law nceds more attention
as the development of any country depends on its

industries.

2. Reasons for the responsibility.

The liability of corporations however derives
its real impetus from liability for nonfeasance in

cases of public nuisance.

Corporations were indictable for non=performance
of duties laid down by statutes and such a possassion
was seen not in esscnce a criminal proceedings, but
as a means of enforcing the porformance of a public

duty.

As the object of the prosecution was not the
punishment of the defendant but th. removal of the
nuisance, it was not negessary that all defendants
be in personal attendance at the time that judgment

was pronounced. The penalty was a fine, and a penalty
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could be imposed upon the corporation. In Regina ve

Birmingham & Gloucester Rgigng,34

corporation was indicted for disobeying an order

the defendant

directing it to remove a bridgc which it had erccted

over a road,

This is because the growing familiarity of
the body corporate with the ordinary life of the
community made it necessary to f£it the corporation

within the framework of 1izbility.

The point of controversy arosc also in Regina

35

Ve Great North of England Railway Company,™" where

the defendant company was indicted for cutting
through and obstructing a highway with its railway

line. It had failed to build a bridge over the
highway in accordance with the statutory requirement.
The crown argued that the case was analogous to a
mere trespass to land, and that an indictment would
lie in respect of it and that the tendency of modern
decisions is to make corporations ¢ivilly and
criminally amenable like individuals. The court's
attention was drawn to the anplicaticn of vicarious
liability to the corporation in tort, and the

company was convicted,

—

34, (1842) 3 Q.B. 223.
35, (1846) 9 Q.B. 315,
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of the agent... may be controllaed in the interest
of public policy by imputing his acts to his

employers and imposing penalties on the corporation

for which he is acting."

It is an instance of policy overriding

principle.

3. Another reason for imposing liability upon the
corporation was supplied by an Amcrican Court. An
indictment for nuisance raised in some cases, the
question of destruction of corporate property.

To mitigate the nuisance might seriously involve

the destruction of corporate property. It is argqued
that it will be unjust to order the destruction of

the corporation property in its abscnce.

It is probable that the assumption that
shareholders could be forted to employ their
undoubted powers in order to force management to

abide by the law, was unworable.

4. In England, parliament was rcsponsible for the
practical extension of liabilityj tids subjecting
corporation to penalties under various of the

clauses acts for failure to abide by their terms,

There was also in addition to this, statute 1827°°

-

39, An act for further improving the Administration
of Justice in Criminal Cascs in England 7 & 8
Geo 1V,
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which apparently was intended tc have an even

wider eff-ct. Section 14 of that statute which
deals with the administration of justice in criminal
cases provided that in such cases the word "“person"
should include corporation. This statute could be
read as rendering corporations prima facie liable
for most veaculory offences. In fact, it was

suggested by counsel in Mutual Loan Agency v. A.G.

of South wales,4o that parliament intended that

corperations be made generally liablc for all

indictable offences punishable on summary convictione.

That a corporation was generally considered to

be a person within the meaning of statutes was a

generally accepted principle at common law.

Se Corrcrate criminal liability was also based

vim A . TMauses Acts.“’“ This was, however,
provided for under a number of statutes dealing
primarily with the regulation of certain undertakings
carried on by bodies corporate, these acts regulated
the activities of corporations carrying out public
utility functions. A primary objcoct of the legisla-

tion was to ensure that the activities with which

they dea”th should be carried on with as 1little in

40, (1909) ACCR 72.
4 )
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inconvenience to the public as possibie. The
method of control adopted was to penalise none

compliance with the statutory provision by a

penalty recoverable by action. The importance lies
not so much in subjecting certain areas of
business activities to a detailed scheme of

administrative controle.

6 Another reason for the imposition of criminal
responsibility on corporation was the general
regulation of business activity in the interest
of the public. As corporate activity burgeoned
into most fields of enterprises, corporations
naturally become subject to statutes requlating

their conduct. The result was an increasing spate

of convictions against corporations for violation
of regulatory legislation as, in increasing numbers,

corporation became subject to their terms,

7 Another factor conduc:ing a wide spread rule

of liability was the definition of a person

contained in the interpretation Act 1899,

section 2(1) whereof provided:-

"In the construction of every enactment
relating to an coffence punishable on
indictment or on summary conviction,
whether contained in an act passed
before or after the commencement of this
Act, the expression "person" shall,
unless the contrary intention appears,
include a body corporate."
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Oﬁé ﬁoﬁld ten&.fo éuggéét ghaéhé combinétion of tﬁo
factors that is vicarious iiability in tort and
statﬁtory interpfétatiﬁa; combined to extend liability

for offences involving mens rea in respect of which

employers werce vicariously criminally liable, to e

Rt r
A

corporations. B '¢g&:';_,}_'fﬂ  '” '-f£ T“ . v

In Peak Gunston and Tee Ltd., v W§E1L41 the

corporation was charged with the strict liability. ;.
of fence of selling adultered milk, It is submittedﬁx

that the case of Lever Brothers . Nigeria Limited,

should have been convicted too for selling to the

public adultereted Margerine which contained soap.

aw S

The reasons for impesing upon corporation = -

criminal responsibility for their agents! acts are
ot oL ) a4

ERLY

AP

the same reasons which justify treating the same

Acts as ¢

. L]

iminal in the individual actors. . "
T T I LT S BT e AR S CI (AT AR L

" Whatever social purpose (if any) tends to be
served by punishing or threatening to punish the
individual who does a given act, tepds also to be
served by.puﬁishinq or threatening to punish the .. ;
corporation in the course of whose business he does it.
The argument against corperate criminal responsibility

that the corporation cannot itself be guilty" and

therefore should not be punished tends to rest on the

41. /19027 2 K.B. 1. ¢
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There is no competition between the two
rasponsibilities and the question which is commonly
the more effective in preventing corporate business
rrom being conducted in criminal ways is unimportant.
Tho ¢~ purpose of criminal law is detérence -

The prevention of acts which are conceived to injure
on cocial interest or the other. The question is
"0l wie.. mind is "quilty" but whose responsibility

w' 11 sorve this deterrent purposee.

I* ceemz evident that this purpose is further
served if corporate criminal responsibility is
further added to the criminal responsihbility of the
corporiate representative. If the corporation is
Immuned, it often stands to gain rather than to
lr== by the Commission of crime in its business
@it diiceccors, shareholders and agents, from loyalty

it or in the hope of altering their own position
In it, or through it, may take a chance of personal

responsibility for the sake of corporate advantage.

On the other hand if the proposed crime
invnlves a prospect of loss by fine to the corporation
.au rconsequently injury to the actors position with
it or investment in ity this prospect added to the
chai: c” personal responsibility, may deter hime
Iin substadning the conviction of a Railroad

corporation for rebating, the Supreme Court sald:
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"It is a part of public history of the
times that statutes against rebates could
not be effectively enforced sc long as
individuals only were subject to punish-
ment for violation of the law, when the
giving of rebates or concession enacted
to the benefit of the corporations for
which the individuals were but the
instruments".42

The situation developed in more than one report of
the interstate commerce Commissicner, no doubted

influenced in bringing about the enactment of the

Elkins Law Making Corporations criminally liable.
The Elkin's Acts provide:

"eeee the act, omission or fallure of
any officer, agent or other person
acting for or employed by any common
carrier... shall in every case be aldo
deemed to be the act, omission or
failure of such carrier as well as
that of the person".

There are many reasons for this:

1% It may on ocassion be clear enocugh that some
individuals have committed a crime for corporate
purposes, and yet not it is not clear who those
individuals are. It is moreover relating difficult

to apprehend and prosecute a number of particularly
large number of individuals eveh if their identity

is known; the corporation is always reaclly available.
And the individual may be financially so irresponsible
as to have nothing.to fear from a finey while the

assets of the corporation may be abundant.

- - o-

42. See H.W. Edgerton: Corporate Crimipal
Responsibility (1950) 3 cCJ p.284.
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2. The juries, as has long been notorious in

civil cases, are not reluctant to find corporation

guilty as to find individuals guilty.

43

The Nearing Case illustrates this position.

Scott Nearing and the American socialist society
were jointly prosecuted for wilfully obstructing the
recruiting of emlistment service in the United
States., The alleged means of obstruction was the
publication of a book or pamphlet called "Thc great
Madness". The jury was instructed to acquit the
corporation unless it found that the individuals
who.acted were authorised by the board of directors
or by the membership of the corporation to obstruct
the recruiting or enlistment service. There was no
direct evidence that the members of the corporation
or its board of directéfs or even the publishing
committee authorised the publication; The only
evidence against the corporation seems to have been
that some of its officers authorised the publication,
and that Nearing was paid with the corporate meeting
that tﬁo pamphlets by Nearing have been published.
On the other hand it was not disputed that the book
was written by Nearing, Yet the jury acquitted
Nearina and convicted the corporation and this
result was substained on appeal. As the district

court observed,

43, 252, Fed. 223 (SnDoNoY. 1918).
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"Indictment for crimes where human 2
beings are jointly tried with corporations,
the human interest naturally centres
around the living individual. During a
trial the corporation is a sort of,
abstraction, and seems rather a secondary
figure. Thelhuman being may lose his
.liberty if convicted, which tha worst
that can happen to the corporation is the
imposition of a fine. When, therefore,
the jury tendered its verdict, the first

impression was one of inconsistency and
compromise.”

It is submitted that this decision is wronge.
The reasoning is also erroneous. From the facts of
the case it is evident that Scott Nearing committed
the offence yet he was acquitted. The corporation
which toock little or no+part at all was convicted

of the offemce of another person. The proper thing

the court could have done if it really wanted the

corporation to be convicted Qas to convidt the two
parties, which in my view was not all necessary.

The fact that the corporation has money to pay the
fine imposed makes no difference and does not justify

the reason for its conviction, K Does it, than, mean

that once a rich mén is taken to court he will be
convicted whethér or not he is guilty siﬁpl?'bec&use
hé has the means of paying the fine? Is that fair
trial? It is respectfully sumitted that the learned
5Udge erred in law to have céévldted'the bofpofation
Inétead of Nearing on the flimsy grounds-th;t

Nearingts 1iberty will be goneé,
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Corporate criminal liability tends to prevent
crimes mot only by influencing the corporzte
representatives of all degreess to abstain from
conducting its business in unlawful way but also

by influencing those higher or those remote degree

to restrain subordinates. Sharehclders who know
nothing about the business of a corporation incur

no personal responsibility if it is in fact conducted
in a criminal way. A shareholder may examine the
corporation's book, he may restrain thc company by
injunction, if necessary, from doing a criminal

act, but as criminal act which impose no responsibi-
lity upon him, may be very profitable to it, the

law offers him little inducement - if the corporation
also is immuned to prevent crime by the exercise

of his powers of investigation and restraint. So,
far as it makes the corpopration criminally responsible.
the law suppliecs the shareholders with a strong
motive to see that the business is lawfully
conducted. -~ Similarly, directors, managers and
superior agents are necessarily more inclined to
encourage or ignore ¢riminality on the part of

their subordinates when only the subordinates alone
are subject to punishment, than when their crimes

involve a risk of injury to the corporation and



througﬁ.it to the directors.and manééefs themselves,
Prevention is the principal aim_of Sanctiqns and
one effect of imposing a Sanctibn upon‘£he |
corporation for crimes committgd in their corporate
capacity by its directors wouia be to deter such

- persons from guilty conduct, It may be idealistic
to sugqes£ that iﬁ.vefyhm%ﬁf.égséghggm repfésenta-
tives of a corporation would shrudder at the
thought of inflicting upon the directors entity

the infamy of a criminal conviction. But the

- directors might well hesitate to expose the goodwil
of thelr business to &uch notoriety as has over-
taken some Amcrican Corpqrations in consequence

- of prosecution.

Corporations which the courts have found gquilty
7 illegal practices may not know a prison cell or
wear the broad arrow but their goodwill suffers

a very definite deprecintion. Even 4 conviction

for murder might thus prove salutory as involving
the sanction of public disappféva; and possibility

of intervention by the Attorney~General.

The deeds which meh do ag directors llvus



imbued with the personalities of its hnys.44 A
Company which gets a bad name is apt to form bad
habits and it is as well that its chair should be

shiortened in order to loosen its potentislity

to harm,

Lawyers are wll aware as laymen that corporations
consist of human beings and can act only when a
human mind contrives and a human hand executes, nor
have they by a pendantic insistence on tha
separateness of the legal personality of o« corporad

tion pracluded themselves from treating human acts
as its acts. Yet what purnose of policy could
examplary damages serve to which a punitive fine
would not also nrove conducive? The detarrent
cffect would operate preciscly where it is most
nceded, upon the directors, qua dircctors, that is,
upon the intelligent—=thinking elements in the
corporation affecting directly their relction to
the corporation and not simply thelr priv-te
interest. It is suggested that criminal llability
he imposed on those legal persons which are
corporation only for the acts of the human beings
who are primarily representatives with the powers
of the group upon which they are predicatced, it

goes without saying that liability would be

- — e e R et ee—

44, See Twinn Criminal Responsipility of
Corporation 3 Camb. L.J. 1927-1929.

- -
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restricted to such acts as were within thec
contemplated scope of activity of the group unit,
Public policy demands that corporations be held to
1 highor degree of respensibility than individuals
in proportion as they are more powerful and

equipped materially to work much greater hnrm.45

— A o w ¢ e——

45, See 10 Ibid.
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CHAPTER 1V

SUCIAL POLICY OF CORPORATE CRIMINAL AND TORTIOQUS
LIABILITY

1. Social Polic
As neted earlier corpsrations have long been held

criminally liablé for its and or for the acts or
omissions of its agents, The question may be asked:
what social pelicy underlies the corporate criminal
liability as a general principle of English and
subsequently of Nigerian Criminal Law? One is tempted
to inquire as to what social policy corporate liability

seeks to serve,

According te ‘u’inn2 liability is iupesed on the
theory that consideratien of public polié}foutweighs
the claims which the esrperation might assert to
immunity on the grounds that i£ had itself no
knowledge of the agent's act. A; was stated by the
United States Supreme Ceurt in N.Y.C. & H.R.

Railway Ce., V. Unite!_gtate of America:3

"The act of the esgent... may be
centrolled in the interest of public
pelicy, by imputing his act to his
empleyer and impesing penalties on
the c¢orperations for which he is
acting,.™ :

This is said to be an insiance of everriding policy

principle, Cerperzte criminal liability is a response

1. Chapter 3, ante,

2, The Cr_i;_ﬂ___;.ab.m_tx_atminal liabilj cerperation 3 Camhk.
et o -2’ at A

3. 212 U.S. 481,
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to problems created by the business activities of
large corporations The problems, and the ratienal
of the response are basically to be found in
American 1ite=r=:1.turc«.LL These seek te Trestrain
combinations in restraint of trade by the use of
criminal sanctions. The era of capitalists
ruthlessness gave rise to a judicial and legislatime
respense, exhibiting, at least nominally, many ¢f
the same tendencies. The law was, theprefere,
brought into cellisien in 2 direct znd immediate

way with the interest of the capitalist system,

In many respects it will be found that
cerporations are generally governed honestly, This
general impression, however, eught not to lead t.
the conclusien that the business of corp‘ratinns‘
¢r any mede of business orgenisation is not
conducted se as to fall within the ambit of c]imi.al
law, There may be what is called white cellar erimes

which were definell by Sutherland as:

"A violation of criuifnl law by a

person of the upper sécideeconomic

class in the course of his eccupatien'.
In his work5 he found the conduct of seventy -
cerpo-ratiens which he reseerched into te be
persistently criminal, that, in essence those whe

managed large corperations conducted corporete

affairs in a mamngr which directly contravenegd the

U, Edwin, Antitrust and the Changing Corporation
(19615 p.282,
S Ibid - Crimes and Business (1941) 217 Annuals 1121,
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criminal lew. Bg; there was no consistent policy
adopted in respect of the manner of proceeding
against them, gincé there was intenti#n of elimina-

ting the stigma of crimes., .
i ) y @y :
Be thet as itamayg the p#ssibility of proceeding

criminally against a corporation is useful.ﬂgfgp_;:‘
is desired thpbﬁﬁiﬂ.ﬁn:3H$hQE£§§§iY§4&%#&{2{92&1&‘" :
of a statute. Also, since a corporation hag a
reputatién, not only in law but in fact, it 1;.1
proper that the judicial process should bé able to
bring to light any facts thet are relevant to that
reputstion. Té take an example, where the manufac-
turers of Margerine i.e: Lever Br;thérs Nigeria
Limited allow soap to find its ?ay into ﬁhe tins

of Margerine produced by them (s happened in one
cese), it is right taat the offence should be linked
in the public mind with the name of the£company,

and not merely with the nsue of the directors or
mi..dgCs & wino may be nonetities, The fact that the
%ompany is brought into the preceedings by name
makes clear to the world that the higher levels of
the Cempany's erganisation are involved, These
arpuments go no further than justifying a declara=-
tery judgments sgainst the corporation, or & nominal
fine. They do nat explain on what principle a
curporatikn'mmv be substantiality fined. Yet it

2
5 coumén practice to impose heavy fine on

cor;y~-~tiens,
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We need to identify the problems which jinvolve
an assumptien that many effences are commanded, er,
at least, encouraged by high managerial officials.
The validity of the assumption that high efficials
eften participate in wilful vialation of penal
provisions applying to the conduct of their eorperas-
tion's business is clearly peyond question, Unless
this can be shown to be a valid general agsumptige,
there is a possibility tnat corporatigng will pe
held liable for offences which management no$ only
encouraged but alsa actively tried i. preyent,, The
strict view tgken by United States Federal C.Prts
reflects the assumption that, eperating behind Zhe
facade of multiple responsibility.

Corporate management has encouraged wilfyl
violations, where such vielation would appeary g
benefit the corperation and indirectly themselves.

In the absence of corperate liability impgsed '
essentially in respect of acts delegated by the
highest levels ef management to middle range pers‘nnel,
the corperation and hence high management could
immunise itself frem liability.5 The only difficulty
here is that the incidence of punishment may fall
capricisusly upon the innocent and the guilty alike.
Cerporate criminal liability in its present stage

in Nigeria fails te previde a defence to the

e. Delanand Rebeck - al L
for the Acts in Violation Qéﬂ%gmp
(T962) 50, Geergetown L.J. .




- 88 =

corperations governing officers which may in no

sense desired the Cemmission of criminal effences.

1f the directors of corporations were the
sole shareholders, a fine levied on the cerporation
could be justified as an indirect way of fining the
directors for their own offences. But then, this
end could be achieved with greater precision by
fining the directors, who would be men of substance,
because they would possess the shares. In most
large concerns directors are not the sole shareholders,
and 2 fine imposed on the corporation is in reality
aimed 2t shareholders who are not directors or
persons responsible for the crime, The old theory
thet shareholders whose purpases are thus lightened
will be moved to dismiss directors, is unrealistic
and no longer the law because the shareholders in
large public compenies have practically no centrol
over the management.7 In any event it is curious
reasoning that an innocent person may properly be
punished in order to c¢ompel him to do something that
the law could, if it wished, do directly,

Essentizlly it could be said that the cerporation
is made liable for a failure to police the activities
of its servants, agents and officers. This result
may be appropriate where the legislature is cast

in terms which indicate that such a duty is intended

v - -
7. Berle and Mens, The M.dern Corporation and the
Private Proper%ijrﬂgﬁ York 1929).
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to be impésed. It was thought o at one time that
the typ1CA1 case which the criminal law had ta

meet was a case of deliberate infractien of *the

law by the governing body of the corperatien, actipg
as such, w1nn8 is ¢f the opinion thkt th® governing
members of cprppratigns were likely, unless strin-
gently supervised, to employ corporate assets amg
funds for unlawful purpgses. He asserted that
cerporatiens have, because of their magnitude, a
unique petential fer mischief. He argued that
directons wield their pewers not as private men,

but as a groun exercising corporztc powers by direet
=tiribution, Rogording the concessus of Diree

as reflecting a group will, in action, and fearing
that directors would influence one another in the
adoption of policies which finally end in private
each would repudiate, he said there should be an
additional sanction. The purpose of the sanctien
was to éimpel shareholders to exercise care in the
selection of Directsrs and to ensure shareholders

supervisien ef their pelicies,

Let us now take the case of Train derailment
af 1970 at Langa-Langa.> It will be noted from the
circumstances of the accident that frem a decisi,’

in the bezrdroem of a Railway C‘Ppany tq accelerate

8. m.mmag._mgnuuxmqfat_;_no L (1927-28) 3
Cam, L.J. 398,

9. An accident first of its kind registerﬂdanﬁ&
the Nigerian Railway Corperation since its
ince tien in which uncountable number of lives
were lost,
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a particular service or to omit the observance

of certain precaution, death followed, and if the
decision was taken in wanton disregard of the
foreseeable cnnsequences, it is not less criminal
than an agreement between the Nigerian police to
"work a hold up" with machine guns and live bullets
ageinst the students, It will be reczlled that a
great number of lives were lost and many became
permanently disabled, Indisputably the directors or
officers who participated in a decision authorising
the agents of the Railway Corporation to endanger
human lives are tnemseives personally responsible
alike before moral and legal tribunals. But public
policy demands thet not only they but the corporation
shall be responsible. The resources which they
'hanupulate belong to the corporation. Men are noto
notoriously nrone to mass depravity and will acquiese
at a meeting in the adoptien of a policy which is
morally and legally wrong. This is very important
perticularly in Nigeria where corrupt practices

are nothing but open secrets,

A corporation has béen said.to.haﬁe no morals,
but its members can be induced by an effective
sanction to make its outward conduct conform té
standards, and where they can control its directors
public policy demands that they slould be responsible
in their cerporate capacity. This argument has,

‘af course, ne application to cases where the
]




directors ére autacracts subject to no control,

put in scarcely any business company will .
directors have power to determine fundaemental
questions of policy without reference to the body
of shareholders on whom caution may be injoined by
the enforcement of a criminal fine against corporate
funds, This is not to say that the shareholders
have control over the management of the company's

affairs.10

It is impracticable for single sharee
holder te maintain surveillance upon the directors,
buf the plan might well be adopted of appeointing

a trustee fer the shsareholders interest whose duty
it would be to make known to shareholders any
illegitimate action by which the directors might
threoten to cemmit against the interest of the
corperation. It is = simple matter in drawing up-
articles of associztion to make adequate provisions
for discussien in a shareholders® meeting of any
questicn which it may be desired to raise, and for
controlling the directors by menns of special
Resilutions.11 Criminal conduct c¢f such intensity
on the part of top management ig probably rare,
This is nat to argue that - - manngement is never
implicsted in the commigsion of criminal offence,
It is perhaps enocugh . to say that the common assump—

tion that offences are usually directed by top

10. Quinn and Axtaen v. Salomon, (1909) A.C. 442,

11, arshell valve & Gear Co. Ltd. v. Mannin
Wardie Ce,,

A
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menagement to junior staff to carry out using the
corporation as a cloak for their activity is not

the only situation. Increasing diversification

of management functions in large corporations may
enable management to use corporate activity as a
cloak for crime, It alsc renders control over and
supervision of corperate activities by the board

of directors and Managing Director less immediate.
The board frequently exercise an approval function,
leaving detailed management te’'the Managing Director
who thus becomes the kKey fig&re in management.12
Inevitably, functions must be delegated and their
gxercise once delegeated must involve a substantial
measure ef autonomy. This is where violations take
place, 25 a result of the activities of an official

to whom managerial functiens have been delegated,

The questien, then, is whether the impesition
of criminal liability is necessary. In respect
of guchlegislatien, the judiciary have assumed
that the true cfunction of such legislation is to
impose the duty upon a corperation to ensure its
enforcement throughout all levels of corporate
activity. It may be said that the inarticulate
pufpnse of fining corporatiohé is nbf.punishment
but a means of exacting the payment of compensation
- to society for a quasi-tert or for unjust enrichment;

and; so regarded, Jjustice obviously requires the

12. Florence, ownership, centrol and success of
large Companies (1961},
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fine to e borne by the same persons as those whe
received the fruits of the illegitimate enterprise,.
In a practical way, this way be zchieved by fining
the corporations. But even if a justification
aleng these lines is accepted in theory, it means
that the fine must not be greater than the damage
done to society by the crime, or alternatively,
that it must not be greater than the profit made
cut of the crime by the offender. 1If this be the
legislative purpose and the the respense be adequate,
it is of little importance who in the corporate
structure actually bears the responsibility for the
infraction. The consequencej; however, of accepting
and adopting corporate criminal liability as a
general principle of criminal law is to admit of
its function also of serving as a sanction for
serious offences which mens rea on the part of the
offender is a necessary Ingriedent. It is wondered
whether corpérate criminal liability adequately

fulfills the function of punishment and deterrence,

Some answers to these doubts may be found in
the fact that those who participate in a cérperation
enterprise generally have a spirit of loyalty to the
enterprise, at least if they occupy responsible
positions, This feeling may cause them to alter
their conduct when the enterprise is adversely
affected by the sentence of a criminal court,

Either the wrengdoer himself may mend his ways, cr
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those who are placed over him may control or dismiss
him in order to prevent a repetition, These results
might perhaps not be produced if the sentence of the
court were a mere condemnation in words, not
accompanied by the pecuniary punishment that is
generally thought appropriste to offences of the
type.

Further, the argument that the individual ought
to be held responsible supposes that there is am
individual who can Justly be dealt with. Sometimes
the division of responsibility within a corperation
is such that it is difficult to fix on an individual,
In any case, an individual cannot be made responsible
for a mere romission unless there is a legal rule
requiring of him personally the duty to act. Again,
where the offence results frem habits cgmmon to the
organisation as a whole, it may not be just te single
aut one person for substantial punishment even
though he may be shown to be the actual effender

in the conrete case.

These censiderations show th:t the problem is a
difficult one. There are occasions when a gorparation
may be legitimately fined; but no valid argument
exists for impésing on a large corperation in the
sort of swingering fine that would be thought
apprapriate to an errant millionare, treating the
corporation as though it were a human being. The
danger of penalising corporations is that they offer
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too obvious and easy a target. As always with
strict and vicarious responsibility, proceedings
directed against the innocent may tend to miss the
guilty., An American official experience is of
interest here, it 1s to the effect that:

"Criminal prosecution of a corporation
is rather ineffective unless one or
more of the individual officers are
also preceeded against",13

Suffices here to say that teo much weight has been
given in the diccussion of social and public policy
to the impositisn of corporate liability for crimes,
to the argument that since the law has prescribed
certain definite penalties which are to be incurred
only by offenders hoving guilty knowledge and guilty
intent, the innocent members of the effending
corporations ought not to be subjected to those
penalties. Even the guilty officials are not in

fact subjected to such penalties in their personal
but only in their corperate capacity. On the
conviction of a ~nrporation no shareholder goes to
pris~n unless he abetted or otherwise involved himself
in the oriminal act. No individual pays the fine
imposed. The scnctian is borne distributively in

the same proportion as the fruit of illigitimate
enterprise have, or might have been enjoyed. Nor
does the penzlty fall any harder on shareholders than
on the innocent families of convicts who are not

corporators.

13. Decision 200, quoting from O.P.A., Manual.
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2. The distinction between tortious and
Criminal Tiability,

The questien which needs to be answered is:
ﬁhat is the necessity in distinguishing between
the c¢riminal and civil liability of a corporation
for the acts of its agentsé The simple and orderly
course would seem to make no distinction; the hurden
of proof may be said to rest, logically, upon the
propenents of a distinctien, though we are so a
accustoned to the idea eof some distinctiom that the
proposal to complete its abolition carries the
practical burden which always rest upon the propgnent
of change. What difference is therebetweea crimes
and tort which require or jusfify a narrowep corperate
responsibility for crimes than for tort? It is gajd
that crimes are injuries to the State, the public
or society at large while torts are injuries te
individual. But many crimes are torts and many
torts are also crimes. Nothing can injure society,
or the public, without injuring a greater or lesser
number, and proportion of individuals, The same
thing is true of the "State" which means either the
government or the society that is governed, Since
government consist of human beings and exist to
serve human purpeses, an injury to the government
is an injury to the individuals by or for whom it
is cenducted, It is true; of course, that an act
may injure the government, in the sense of the

min3irity by or for whom it is conducted, and yet be
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harmless or even be beneficial to society as far

as the majority are concerped. but this does not
militate against the prepasition that it jis impossible
to injure either society or the government without
injuring individuals, Conversely injury to individuels
is not often made a tort unless it ip felt to have

a tendency to injure society. Not enly murder, rape
and arson, but restraint of trade and the sale of
adultered food injures society beceuse they injure
individuals, The same is8 also true of personal
injuries, deceit, defamation, malicious propsecution
and unfair trade. The supposed difference in nature
between crimes and torts is a difference in
emphasises or point of view on the one hand and in

procedure on the other,

For:

"the real distinction between a

tort and a crime is to be sought

for not in a difference between their
tendencies, but in the difference
between theé methods by which the
remedy for the wrong is pursued, An
offence which is pursued at the discre-
tion of the injured party or his
representative is a civil injury.

An offence which is pursued by the
sovereign or LY subordinates of the
sovereign is a crime% 14

But even if it were true that c¢rimes injure only
society and torts only individuals, would it follow
or even tend to follow, that the criminal responsi-

bility of corpsrations should be narrower than their

1. Austin6Jurispruder;:e (3rd Edition 1869) quoted
at P.10,
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civil responsibility? Do the interest of the

society deserve less protection than the individual

interest?

It is true that in many instances, crimes,
the Commission of which cannot be prevented by the
prospect of personal responsibility will not he

pfevented by the prospect of corporate respon§ibilisy

either. But corporate responsibility inevitally
tends to supply an additional deterrent and this
additienal deterrent cannot fail to be effective

in a substential number of instances. The only
serisus harm which it can do, consists of injury

to those really innocent shareholders who have
nothing to do with the crime and no real opportunity
of preventing it. This injury, though regretable,
is the same as those which result in imposing

on innocent shareh‘lders tort or contract or workmen's
compensation and other forms of responsibility,
However, innocent the owners of the corporate
enterprise requires that the burden of torts and
industrial accidents shall fall upon them ratheg
than upon the c¢asugl victim and it reguires.
Similarly, that corporations'! representatives be
deterred (sc far as cerporate responsibility can
deter them) from condﬁcting business in criminal
ways. But the responsibility of employers was long
extended tg them regardless of their being or not
being alss criminals. And the liability of the

PR
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employer for the deliberate acts of his servants
seems to heve been introduced in special cases of

corporations.

It has been clear for sometime that corperations
may be responsible for the exemplary or punitive
damages on account of the tort of their servants,

It is true that the conspicuous social interests
involved are not identical in the two cases; and
that they consist in compensation in the one case
and prevention in the other, But, men, social
interest in prevention is perhaps as much as the
social interest in compensation though sometimes
even outweighing the private interest of the

individual shareholders,

Moreuver, the difference between the social
interest involved in the two cases is hardly so
marked as the traditiona. way of looking at them
assumeg, for full responsibility serves at leatt
a secondary purpose of deterrence, and it is
argusble that criminal responsibility in the form’
of fines may otheryise aTSecbhdary purpose of
compensetion, That is to say, it i8 not vengemee,
but economic reparation to society far the injury
which the erime is assumed to have inflicted upon
society. As the New York court of Appeal has put
it in the following words: ; KFRCh

e e 110 G |
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".v. the duty to meke reparation to
the State for the wrongs of one's
servant, when the reparatien does
not go beyond the payment of a
mederate fine, is a reasonable
regulation of the right to de
business by proxy".1

It is sometimes assumef that a crime cannot be a
corporate act unless it is authorised or ratified
by the directors or the shareholders, A minor
objection to this view is that such action, even
if it has occured, may be very difficult to prove,
and it is not likely to be set out in the minutes
of the Meetings of the Corpuration, The machinery
for committing crime is necessarily extra-legal,

If A has cohered intd an intra vires contract in
the mame of a corparation, the directors could
lawfully authorise him to do so and the questieén
of its responsibility is the question of his
authorization., But if A committed either a crime
or tort in thec ¢ourse of the corporation's
business, no éne could dawfully authorise him to
do so and the question of the corporation!s
responsibility is the broad question of policy;
Will the general interest be served by imposing
liability? If A has committed a tort in the course.
uf the corporation's business there is clearly ne
need for saying that the directors or shareholders
must have authorised the commissioni of the particular

15. As per Justices... in People vg shggiield
Farms Co. 225 _NaY- 25' . . »
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tort, ar of a class of tort to which it belongs,

in order to make the corporation responsible. An
authority to A to act for the co¥operation in the
course of which some tort was incidentally was

done is enough to make its corporation responsible.
If in doing the same work it commits a crime, his
want of authorisation is no greater and the reasons
of policy for holding the corporation are no less,

By the language of the us Supreme Court:

"We see no valid objection in law, and
every reason in public policy why the
corporations which prafit by the
transaction and can only act through its
agents and officials, shall be held
punishable by fine because of the
knowledge and intents of its agents",16

If the business in which the crime is committed
is ultra vires, it is reasonable to hold that
neither the business nor anything in furtherance
of it is done by the corporation unless, the
shareholders have authorised or acquiesed in the
business. But if they have, its ultra vires character
furnishes no logical reason for releving the
corperation from the responsibility for the crime.
Ultra vires torts and ultra vires transfer of
property create rights and liabilities. There is
no reason for a distinction in this”rggpgggkpetween

torts and crimes,

3. Summary,
Fin N e sibilit
The consequenceg of crlminaligg??g??}TF"ny

16. New York Centra; B.R. v. U.S, 212,
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the case of corporation are neither different in
kind from consequences of civil responsibility

nor necessarily greater in degree. The contrary
notion results from confusing the corporate situatioms
with those of the individual, 1In the case of an
individual; while tertious responsibility commonly
involves no burden but an economic one, many forms
of criminal responsibility may involwse his liberty
and some may involve his life. Even if the sentencg
is a fine, he, may in many Jjurisdictions be committeg
until it is paid. Furthermore, the individual is
more likely to suffer opprobrium from criminal
prosecution than from a civil cne; and in the -ease
of same crimes, the odium which results from
conviction or even prosecution is great, This may
be a good reason for refusing to equate the
individual's criminal responsibility with his

agents tortious acts., But such distinction are
nearly irrelevant when the defendant is a corpora=-
tion. Where a corporation is convicted of crime,

no matter the crime, the State can neither hang amy
one nor deprive anyone of a day's liberty. Neither
can it injure anyones reputation. Certainly it can
seldom affect the reputation of those persons
connected with the corporation who are unconnected

with the crime.

The consequences of a corporation criminal

responsibility as of its civil responsibility are
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purely economic, This is true even if the corporation
in addition to being fined is deprived of its trading
certificate or suffers a Joss of popularity and
patronage. To the innocent shareholder it is

quite imma<erial whether his corporation is found
guilty of = crime, tort or breach of contract, in
each case he stands to suffer monetary loss only,
This is more common in Nigeria where a large number
of the shareholders are illiterate, And even if
litera*2, shareholders are often not aware that

they hrve a stake in the management of the Cempany

and consequently seeing to its welfare,
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CHAPTER V

CRIMINAL LIABILITY OF CORPORATIONS

1. Liability of the corporation for thc Acts
of its organs and officers.

A company as an artificial legal entity must
of necessity act through the medium of its human
officers or agents. It should bé noted that not
every act by the Officers will necessarily bind
the company, though they are regarde& as 1¢ts
Organs. The condition for liability will depend,
first on whether the act is within the capacity
of the company that is, intra vires that company,
and secondly, on whether they have acted within
the scope of their employment or éuthority. This
second condition is generally answered in
accordance with the ordinary principles of the.
law of agency and of vicarious liability which
has been dealt with in chapter 4. All that needs
to be emphasized here is that an agent who enters
into a transaction on behalf of his principal
binds the principal only if he acted within
either (a) the actual scope of the authority
confarred upon him prior to the transaction or by

(b) subsequent ratefication or, (c) The apparent

(Or Ostensible) scope of his authority. A

principal as an cmployer, may also be vicario usly
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liable in tort for acts of his employees which,

though not authorised; are nevertheless within

the scope of their employmenta.

In gen;fal the wide doctrines of agency and
vicarious liability enable a company to be held
liable whenever Justice so requires not withstanding
that it is an artificial person that can therefore
act only through its human agents and servants,

But, there are somc circumstances, espoecially,

hut not exclusively, in relation to crininal

liability, where a person is not held iiable
unless he himself is persocnally at fault. This

is never applied strictly because, to ¢ so would

maar ... uorporate bodies would never be held
liable, To avold this consequence thn courk have
developed the doctrine that the acts and thoughts
of cértain éééaéies of a company may be regarded
as those of the company itself. Those agencles
are in c¢ffect treated as Organic parts of the
company, that is, the general meeting, the board
of directors and even a managing dircctor have,
ih effeéfScome to be treated as Organs of the
Company :ather than as mere agents, Lord Haldene

in Lennard's carrying Co. v. Asiatic Petroleum
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Co. LthLI said that the €orporation has no ming

of its own any more than it has a body of jits
Ownj its active and directing, wil mus
Consequently pe Sought in the person of Somebogdy
whe for some purposes may be called an agont,
but who is really the directing mind ang will of
the corporation, the Very ego and centre of the
Personality of the corporation. Also in HeYe.S,
Igyculunt,z 2 Third Sea Lord was held to bhe the

#directing mind" of the Admiralty,

It is ipn the realm of criminal law that
Loxd Halden's Principle has exercised an especially
powerful influence, The question whathor a
company ought, on ground of public policy tc be
made Criminal}y liable had much been debutad on
and finally answered in the affirmative by e
courts, by intrbdue&ng- & general pringiplae of
criminal liabllity of Compandes dased on the
theory that for the acts of certain offiaers,

the company was Personally liahje, Thus i

RePoP. v Kent ane Sussex Contractor g&m;gggf'a

Company was presecuted under the Defapce Regul a-

tions for making use of a document with intant

to decieve and for making a statement which it

2 (1918) A.c. 708, H.L.
2. (1952) p,1.
3e (1944) Kk.B. 146,

e T S —
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knew to be false, It follows then that the human
actor in respect of whose action liability may be
ascribed to a corporation must occupy a superior
position in the corporate structure, He may be a
person acting under the authority of the board of
directors or he may be the managing director or he
may be a person enjoying a wide delegated authority
over some aspects of the corporation's business,

In essence, therefore, the Officer must have
authority over the subject matter of the offence

in order to ascribe liability to the corporation

in which case he will be said to be representing
the brian of the company. There has been lots of
controvercies as to what Officer's can be said to
be the alter ego of the corporation. Glanville
williamh considers a branch manager to be the alter

ego of a corporation. The recent decision of the

House of Lords in Tesco Supermarkets Limited v,
5

Natrass” raises the question whether the owner of
a chain of retail shops may escape liability under
the “rade Description Acts 1968 by pleading that
the offence was that of a named employee within
the Organisation, Tesco had displayed washing

power at a reduction, but on the occasion in

L. %ﬁég%?anguu The Gencral part (2nd Edition)

5. (1971) 2 W.I.R. 1167,
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question, had ‘sold , a packet at what was in
reality the full price. The company maintained
that the mistake was duc to the nealigonce of an
assistant, who had not followad the company's
system for the sale of reduced price gonds.

The magistrates found that the manager of
the shop was responsible for the manncr and extent
of the display of reduced price goods. They also
found that the appellant's system of selcction of
managers both generally and in this particular
instance, was careful and reasonable, and that
adequate staff and equipment were provided for
the running of the store, They further found that
the appellants had exercised all due diliquence,
first in devising a proper system for opcration
of the store, and secondly, by securing as far as
was reasonably practicable that it was fully
implemconted. They held however, that, as, there
had been a false or misleading indic:tion as to
the price of the goods, an offence had bheen
committed under the ,\ct,6 This offence is one of
strict liability and it has been held that an

enterprise is liabile under the Trade Descriptions

Act in respect of a transaction "... carriced out

on their behalf and for which they recoveraed the

- .-

6. Trade Descriptinns Act 1968 S5.11£2).
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price,” oOn these facts the company was convicted
by the local magistrate and the conviction upheld
by the Divisiconal courts. The company obtained
leave to appcecal to the House of Lordse. The appeal
involved the interpretation of section 24(1) of
the Act, which provides that it shall be a defence
for a person charged to prove (inter alia) that:=-

(a) the commission of the offence was

due... to the act or default of

another persone... and,

(b) he took all reason,ble precaution
and exercised all due deligence
to avoid the commission of such an

offence by himself or any person

under his control",

The points of law of general public importance
involved in the appeal werecj;(i) whether the
phrase "another person" includes servants of the
accused; and (I1) whether the accused remalned
vicarinusly 1liable for failure of persocns to
whom hc had delegated the performance of his

obligation under secti-on 24(1)(b),

In Series v. Poolglé the Divisional Court

had considered the obligation under the NMoad Traffic

- e A E e e————

7 Macnab ve Alexanders of Greend~ Limited,
High Court of Justiciary 134, J.C.C, 136
Trpril 19700

8. (1969) 1 Q.B. 676,
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Act 1960,9 to keep records of the driving periods
of employees, in conjunction with a defoncae by
ghich the holder of a carricrs license, might
ﬁiéad.éhat Mase hé used”;ii:due'&iiigence to
secure compliance with those provisionsity In
tsz.césé it.ﬁas found that the defendaﬁzhkémained
1iab;e where he had delegated tq a Secraetary

the duty to keep rccords; él£h6ﬁgh i£lhad ﬁe&ﬁlnw‘
fQHﬁ? that the defendant properly instructed the
L, e :

sccretary and/ fault had been hers in failing to
carry ocut her duties correctly. The court hod
regardad the obligation imposed by the Road Trafic
Act as both absolute and perscnal, so that 1t

was not sufficlent for the defendant employer to
establish a good system in order to escane .
liability, The Lord: justice in giving the
principal Judgement, had said that sometimcs this
concept was descrihbed as a matter of vicaridus .
liability, though vicarious _1iability in its -
sgfict senée;.was feaily a terﬁ unknoﬁn to criminal
lawe Liability properly derived from the fact
thdé;iflpariiament imposced an aﬂsnlﬁté dufy 65
scmebody else, Tees he may, as I have said, acting

\ R ] .
perfectly reasonably appoint somebody ¢lse to

e S.186.

ot
s
.
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perform his duty, his alter ego, and in that case
as it seems to me, if the alter ego fails in his

duty the employer is liable.1

In Tesco's case, the court consider~d that
under the Road Traffic Act, the offence created

was an absolute one and that the reasoning in

Series v, Poole11

applied. Tesco's manager was

a person to whom the appellant company had
delegated their duty to take all reasonzhle
precautions and exercise all ue deligence to
avold the commission of an offence under the Act,
and if the manager had falled properly to carry
out that duty, then the appellant were unable to

show that they had satisficd section 24(1)(b).

The court, therefore, concluded that although
the reasons which the magistrates gave for thelr
decision (namely that the manager could nobt be
"another person" for the purpose of section 24(1)
(a) of the Act) were wrong in law, their finding
that the company remained liable for the fallure
of their manager was correct. This rcasoning finds

support in R.C. Hammett Limited v, L.C.C.12 i

n

which the Divisional Ceourt held that the defendant

a
enterprise was liable for the failure of acts/branch

-

11, (1969) 1 Q.B. 676,

12. (1933) 97 J.P. Rep. 105, Concerning a viola-
tion of the sale of goods (welghts &

mecilures Act 1926).
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manager to secure the observance of the system by

a Salesman under him. The courts, having regard
to the circumstances of the case, tha character

and magnitude of the company's business, and the
authority delegated by the board of directomto

the managing officers of the company, seck to

determine whethzr the actions of the person

involved can be sald to he the actions o the

companys

As was said in an early Canadian case,

2,
R. V. Canadian Allis-Chalmers Limited:

"what the rank or position of the

of ficer or employee or other agent
would have to be in order that his
negligence might be demeed to be

that of a corporation cannot be
stated generally; what would be

sald in the case of a "One-man™.
Company might be quite inaccurate

in the case, say of a railway com»any
whose lines extaend across a continent;
bat in every case the evidence must
be such as to justify a finding

that the company. The emplovyer was
negligent; or there can be no
conviction,?

Snfflce here to state that the courts really
seek to ~scribe liability in respect of the actions
of some persbn whoée standing in the corporation
is so high that his actions arce likely tn reflect

an underlying corporate pollicy. For instance

—

13, R.V.I.C.R. Haulage Limited (1964) 114 L.J.O. 25,
14, (1933) 54 O,C.Rs 38 at a6 Rer Rose 3.
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section 120(3) makes a director responsible for negli-
gence in failing to securé the keeping of books of
account, but contains a proviso allowing a defence
that the director had reasonable grounds to believe
that a competent person was charged with the duty

of keeping the books. It should be noted that

before liability will be imposed upon a corporation,
the human actor invelved must have been acting

within the scope of his authority, otherwise his

acts cannot be taken to be corporate actions,

In this case his acts will be taken to be that

of the corporation itself., It is generally assumed

that the intention of the officer is imaterial
despite the decision in Moore V., I, Bresler

Limited,?

So far as the separate corporate entity is a
fiction, and the corporation is in fact, its share-
holders, it follows at once that the acts and
thoughts of the directors and agents are not strictly
those of the corpecration, but also that the acts
and thoughts of shareholders which relate to its
business are strictly those of the corporation,
Acts of those superior agents or representstives
are treated in law as the acts of the corporation
itself, rather than of its servants. On the same
principle it is settled law that "a corporation

though it cannot act except through its servants

15. (1944) 2 ALL EN 515,
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ar sgents, may nevertheless have personal negli-

gence lwmpuceu o iv, It is for his purpose that

16

Greer L.J. said in Fanton v. Denville °~ that a

general menager of the business is deemed to be
the 21 _¢r cgo of the company and it would be
responsible for this personal negligence .

2. Offences for which Corporations may be
1l . lable, ¢

—

It is now clear thet a corporation can be
made criminally liable b} the expréss wordings of
a particolar statute, Section 74(5) Oz'fhe
Factories Act, for instunce; contemplates the
possiblity of the commission of any one of the
offence i- creatés by "a cowpany, Cooperative
écciety, or other body of persons®™, Thus in
R, v. Anglo - Nigerian Tin Mines Limite!,17 it

. e
was held that a firm could be-proseguted for

certain offences under the old mineral ordinance.
neither the c»iminal ncer the penal code deal
specifically with the criminal liability of
cqrporations. In its definitions of spgcific
offences, 1.1¢C crimihal code uses thé ﬁofduﬁperson“
but does nue countain the definition of the word in
so far as o iminel liebility generally is concerned.
The Inter—~- *~=ion Act in section.B'sta%Ea that

"person~ inclu €5 any company or association or

body of perso.s corporate or unincorporated. And

16. BV B0 D
17. (1620) 10 n.C.R. 69,
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section 5(1) of the penal code states that the
word "person" includes both a natural person and
an artificial person e.g. a native authority or
other corporations. From these definitions, it
is obvious that a corporation in Nigeria can be
cherged with all offences whether requiring ue
mens.rea or not. The only limitations will be
that & c’rporation cannot be charged with an
offencc zarrying a punishment which by the very
nature of *he punishment the corporation cannot
suffer, for example death and imprisonment, It
should b= noted that most offences punishable by
imprisenment in Nigeris can be punished by a

fine also. In the case of the penal code most
offences punishable with imprisenment are specifie
cally stated to be also punishable with fine in
the alternative. They include serious offences
such as culpsable homicide not punishable with
death under section 22l and theft (S.287 etc.).
In all such cases a corporestion cannot escape
liability of punishment. The position, therefore
is the* ir Nigeria, the question of punishment is
not of very; great hindrance towards full criminal
respcrainiTity. What should guide the courts more
is the me~*!.m whether in any p.articuldy ~: case
the mens rea of the alter ego can be properly
imputed to the corporations, The courts might
not be willing to do so in offences like Bigamy
and rape for th: mere fact that the courts could
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well take the view that these offences cannot be
committed by a corporation, But there is no
reason why a corporation cannot be held guilty

of manslaughters=,

Corporetions can now be held liable for many,
and perhaps most offences, At first corporate
criminal lisbility consisted in failure to perform
a duty laid on the corporation which gave rise
to a public nuisance. Teday, corporations are
commonly held lizble for 211 manner of summary
offences, As these are directed for the most part
to the regulation of various aspects of trade
and commerce, they form the most important head
of corporate criminal liability. There is a
considerable list of offences in respect of which
it has been said that corporations may be held
liable. 1In practice liability generally relates
to certain types of commercial fraud or violation
of regl-tnry legislation which are closely
related to the business activity ef the corpora-
tion, It is submitted that there is no crime
which corporations should be regarded as incapable
of committing, unless one created by a statute

which is cleerly aimed at human beings only,

(i) Lierility for contempt of court,

A few things need to be mentioned on
corporate liability for contempt of court because

of its importance to publishers, The liability of
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given far the editor and reporters, and they did

not know of the proceedings against it. On a

motion by the Attorney General against the newspaper
proprietors, the editor and the reporter for the
writ- of attachment for contempﬁ, the respondents
did not dispute that the article tended or was
calculated to prejudice the fair trial of M; but
contended that since they had no kndwledge of th?_
pending criminal proceeding tﬁey could not be
guilty of contempt:-

- -

It was held by their Lordships that actual
knowledge of proceedings was not a necessary
element of a contempt of which the court
would taxe cognisance and puniah_and that lack
of intention or knewledge was only material in

relation to the penalty which the court' will
inflict. The tax was within the matter complained
of +as calculated to interfere with course of
printing not, that the authors and printed
intended that result, and publication of matters
cherging alleged criminal offences was at the

risk of those responsible for it.,. Accordingly,
each of the respondent was held guilty of contempt,
In direria too corporations have been convicted

20

for co~t-mpt. Thus in R, v. Ojukoro. The Lagos

newspapers Nigeria Daily Times, Nigeria Advocate
and ko Akete published a statement that a theft
at government house had been traced to an ex-convict

- —— L e prr—— - agp——
’

20. (- 350) 13 WACA #50.
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who had recently been discharged from prison, '
It was neld that th3ys was 2 statement calculated
to prejudice the minds of the public against the

accused, &nd that therefore it constituted contempt

of court.

In another case of R, V., Service Press :.:
L;,E.f.l;ﬁ.-d,z1 the article‘published in a newspaper

stated that a dangerous situation had arisen owning

to an alliance between "the imperialist fences"
and "the shady characters" of a certain party and
that a2 certain political oponent had boasted of
close intimacy with officials "and even including
Her majesty's High Court Judges" and that he
e

had predicted the judgment in a recent famous

case and his prediction came v« to the very letter.

It was held that the result of the article
could ~nly be to destroy the confidence of the
public in the courts, and that is " fatal
and dangerous obstruction to Justice which called
for rapid and immediste realness. Therefore, the
contempt would be dealt with brevi manu and the

contemnor being a limited company is fined,

Thus it will be said that there are situations
where the attachment for contempt socught consists
in failing to obey an #rder of the court. In
England under Order 52 rule L dealing with attachment
for disobédience of am erder of the court,

Fa . e o e

L - - ll —
21 (1945) 10 WACA 70.
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Corporation may be fined.zg In addition its
officers may be attached., The order goes, not
against the officers but against the company.
Liability on the part of the officers for contempt
of court results, not because they have been named
in the order, but became by assikting the breach
of an order they have aided in the resulting
contempt of court, The order which if sought be

enforced muct be directed to the Company.

(ii) Liability for conspiracy.

Can it be mrgued that the Corporation has a
mind separate and apart from that of its Board of

Directors or Managing Directors?

The Corparation can only think as its officers
have thought. Their decisions are those of the
corporation, Their deliberation must for most
purposes represent the thought processes of the
corporation, If these high Cfficers are to be
identified with the corporation, it seems strange
to hold that they can conspire with it, The Board
of directors or of high mangerial status are to
be treated as the representations of the Corporation
for purposes of Criminal law. If these persons
represent the Corporation how can they eonspire

with it?

The decision in De Jgkkey Marks v, Greenwoon

(Lord) & others,®> Seem to suggest that no

22, The rules of the Supreme Court S,1 1965?;7?5.
23. (1936) 1 ALL E.R. 863,
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conspiracy could exist in such a situastion. The
plaintiff was managing director and the defendants
were the chairman and the other directars of a
limited lisbility company which was incurring lassas,
The plaintiff had urged that an inuwestigation

should be held tc inquire with the reasons for these
losses, mut no investigation was then held, The
plaintiff was compelled threugh ill«health to leaye
England, The defendants at a board meeting, thinking
that the cemapny's poor financial position was due

to the plaintiff's mismanagament, uspendeg him frgm
his duties and proposed the holding of an.inyeatjgar
tion, A report hostile to the pla‘ntiff was duly
made by the investigator, The plaintiff's salary was
paid after his suspension, but on one occasion, mo
payment was made., He thereupon wrote to the Cempany
demanding to know within two days whether he hal
been dismissed. On receiving no satisfactory reply,
the plaintiff issued a writ against the defendants
for damages for wrongfully conspiring to procure a
breach of his contract with the company. He also

resigned directorship. It was held that:

(1) On the evidence, the plaintiff had never

been dismissed.

(ii) A conspiracy to cause a breach of contrect
is not in itself good conscience cause of
action. The intended breach is an integrated

part of the cause of action and must take
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place before the writ- is issued,

(iii) Directors in a board meeting cannot
induce or conspire to induce that meeting
to breach a contract, tuough some may

before such meeting so conspire,

(iv) The action of those who induce others
to break contract can only be justified,

where such actions are taken as duty.

But some decisions appeared to suggest either
tecitly on explicitly that there should be charge
of conspiracy between a corporation and its
managing directors, thereby raising the issue whether
a corporation could ever avoid a conspiracy charge
in cases where a senior officer directed or permitted
the Commission of an cffence. This seems to be
the decision in R. v. Blaimers Transport Services
Limitedgzh Where the appellant, a company and its
managing director, appesled against conviction an
indictment in respect of two counts of conspiracy
to permit lorry drivers to drive without taking
the statutory rest period and to encourage the
drivers to make false entries in their lodge books.
These offences were triable only summarily and the

grounds of appeal were:

(i) that to trial judge wrongly refused to

quash the indictment on the grounds that

——— S

2. (1963) 3 ALL E.R. 170.
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conspiracy to comit offences triable only
summarily cannot properly be made the

subject of indictment;

(ii) That the trial judge failed to give proper
direction as regerd the requirements of

corroboration of evidence of accomplices.

The Jjustification for the existence of
conspiracy as a separate crime at all, according

to wright,25

is multifaries and by no means
uncho1llenged, Malice may be more readily where

two or more parties have engaged in premeditated
consideration, But in the situation under consi-
deration, the only actual knowledge is that of the
managing director eand there can be no additional
Jjustificetion for assuming it. If one . -* man
acting in two capacicies, can comit conspiracy.
Where should the line be drawn? Why attach parti-
cular significance to the fact that of these
capacities is an organ of a limited liability
company. Why should a trustee not *.- conspire with
himself to benefit a trust? The mere fact that
actual humen beings stand chird tkese *wn represen-
t~+9i- .2 ~_oms irrelevant in any purposeful sense.
The recent cases . . stress even nore strongly the
importance of the orgenic opr alter ego doctriné.
While it accept the need to impute the acts of

directors and some other officers to their companies,

., T

—

25. Law of Criminal Conspiracy & agreement, P.8,

N~
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it seems to be imposing an indefinable limit to

what the courts would regard as the alter ego

of the company., Thus in R, V. McDonnell,26 an

indictment charging the Sole director of a private
company with conspiring with the Company to defraud
failed because, in the opinion of the court, the
offence of conspiracy requires the particigation

of at least two minds; since McDonnel was the sole
director of the company his mind was the mind of
the company and, therefore, could not be said to
have conspired with the company to commit an offence.
There was indeed the absence of two minds; for

the company's mind wes, in the circumstances
properly, the mind of the accused. It is quite
evidence that the decision impese limitation on

the practical application of an aspect of the
theory of separate legal entity whereby a one-man
company is considered to be an entity separate
from its principal shareholders. Nevertheless,

the decision is surely ,sound} and to be welcomed,
since an incorporated company acts, speaks-and
thinks through the agency of human beings, and their
minds, knowledge and intentions, are imput=hle fax
the company, for it is only through them that the

corpor«te body has a mind,

but practical and subsidiary corporatiocns can

conspire together, Each is a separate legal entity

——

*5. (1965) 3 w.L.R., 1138,
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and for most purposes treated as such27

provided
that each has a spearate organisation and its

own menagement, there would appear to be no
difficulty in holding that such corporations could

conspire together,

(iii) Breach of statutory duties,

Where a statute has laid upon a corporation
a legal duty to execute certain duties and those
duties are not executed, the corporation may be
held liable and fined for non-compliance. T'..
Bowen L.J, observed in R. v. Tylor Commercial

Company L;gitedza that where a duty is impaesed on 5

company by statute, such as the duty to register
the names of its members imposed by the companies
Act, a breach of such duty is indictable in the
absence of any indication to the contrary in the

statute,.

The S.C, of Canada Company v. H.M. The Queen®’

that under section 2f3 of the CC, a corporation
may be indicted for omitting without lawful cause
to perform the duty of aveiding danger to human
life from anything under its care, the Company in
the particular case having failed to maintain a

bridge over which it ran trains,

Similarly in Erans & Company Limited vl_LCC30
27. Salomon v, Salomon (1897) A.C. 22.

28. (1891) 2qB 588,

29. 31 Can. S-Ct. 81.
30. (1914) 3 K.B. 315,
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keeping their shop every afterncon in the week in
vioclation of the shops Act, 1912, section L, on
the idea of keeping open or on that of failing

to close, the essence of the offence being

disobedience - of the statute,

The basis of liability in this class of cases
is that the act either was done in breach of a
statutory duty or amounted to a public nuisance
in the nature of a trial committed against the
public at large liability to criminal penalty has
also been imposed by the English courts for violation
of various statutes which make a simple commission
of a certain wrongful act a crime irrespective of
any mental element of ﬁens rea. (it has also been ghown
that corporation could be convicted for fraud thus

in U, S. V.N.Y. Henald Company> ‘'a corporatior wes

convicted of the offence of knowingly  depositing

in the mails unmailable matter, A corpcration

is capable of the statutory offence of knowingly 1
and fraudulently coneealing assets from its trustees
in bankruptcy, In Emp, v, Dhanraj Mills, L;E;teg?z
Beamont, C.J., said. "In my view a corporation
through its agents, can entertain an intention to
apply a false trade description to goods", He

went on to say, however, that in the case before

him, the proof of intention was unnecessary for

31. 159 F. 296,
32. (1947) W,A.C.A. 202.
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conviction, (This case was decided under the
Indian penal code which contein a definition of
persons in section 11 similar to that contained
in the Northern Nigeria Penal Code). It was

even held in the case of 1.6.P, v, Mandilas and
Karaberis & and gnother33 thet a corporation

as well as its area manager could be jointly
found guilty of stealing. Another case of fraud

is Moore v. I, Brestler Limited.Bh the secretary

of respondent company, who was also the general
manager, and the sales manager of the company's
Nothingham branch, sold, with object of defrauding
the company, some of the company's goods intended
for sale, The secretary, who alone kept the
accounts, and the sales manager made certain returns
in respect of purchase tax on the sales which

were false in material particular with intent to
deeeive, contrary to section 35 of the finance
(No.2) Act, 194#. The company and two officers
were charged with offences under the :ict, The
company was convicted but on appeal to quater
sessions the convictions were discharged on the
grounds that the sales were not made by the officers
of the company as the agents of or with the
authority of the company, but in defrsud of the
compzny. In this further appeal it wes held that

the company was guilty of the offence because the

o

13, (1958) ¥.R.N.C.R. 147.
34. (1e4L) 2 ALL E.R. 515,
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cfficers were ecting within the scope of their
employment in meking the sales, and the returns,
and that the fact that these were made with
intend to defraud the company did not render
the officers any less ' the agents of the Company
ecting with authority, Welsh had critised
this decision on the grounds that this is a
confusion between respondent superior and the
doctrines of identification.35 This criticism
has also been adopted by Glanville Hilliams.36
It is submitted, however, that since a corporation
must of necessity act through some human beings
and the two officers concerned were the officers
of the company who had the duty to make returns on
“2half of the company, their act in thet regard
could properly be regarded as the acts of the
company. This, with respect, does not necessarily
let in the coctrine of respondent superior., To
rule that a company cannot be held liable in
cirsumstences, of this nature is to limit consi-
derably and unnecessarily the criminal responsibi-
lity of corporations. Also in the Nigeria case

of A.G, (FEastern Region) v, Amadlgamated Presgs7

a corporation was charged under section 14(1) of

the Eastern Region Newspaper Law (1955) which

35, R.S. Welsn (1946) 62 L.Q.R. 345 at 360.

36. Glggville Williams, Criminal Law, 2nd edition
p.859,

37- (1956"‘7) - EcRoLaP-a 12-
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provided that "any person who publishes or
reproduces, or cigculates in a newspaper any
statement, rumour or repocrt knowing or having
reason to believe that such statement, rumour or
report is false, shall be guilty of an offence",
In gonvicting the accused company, Ainley C.J.
said:

"I have no doubt that a corporatioa

can have knowledge of the falsity op

otherwise of that which is published

in 2 newspaper, and a corporation

through its agents, is clearly

capable of publishing newspapers,

I cannct see, therefore, where a

corporation is incapeble of

publishing a newspaper thet which

the corporation knows, or has

reason tq know is false,"

Corporations have also been held liable for

false st=tements in prospectuses. Thus damages
are payable to any person who has incured a
loss through the subscription of shares in, or
debentures of a company by reason of any untrue
statement in the prospectus, Persons who would

be liable include:-

(a) any person who is, or has agreed to be

a director of the company;

(h) every person who has authorised the
issue of the prospectus, although this
toes not include any expert whose
consent is required for the issue of

a prospectus and has given that consent,
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unless his liability is due to an
untrue statement made by him,
(c) every person who is a promoter of the

company.38

In addition, criminal proceedings may be
brought against persons who issue a falsé
prospectus, Section L5 of the company Act 1968
provides for criminal liability for misstatements
in a prospectus., By this provision, any person
who authorises the issue of a prospectus which
contains any untrue statement is liable on
conviction in the high court to imprisonment for
a term not exceeding two years or to a fine not
exceeding 1,000 or to both. Alternstively he
may be lisable on summary conviction to imprisonment
for a term not excceding three months or to a

fine not exceeding #8200 or both,

The defence available to the accused person
is proof that the statement was inmaterial or that
he had reasonable grounds to believe that the
statement was true.39

“ection 39 provides for the matters to be
set out in a prospectus, This section makes o
express provision for either civil or criminal

liability, except for the criminal sanction

implored by subsection (4) non compliance with

—— — —— — — e —

38. S.4l (1968) Nigeria Companies Act, 12 - S.45.
EHIO) :

39. S.45(2).
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that subsection., On the other hand subsection (5)
provides that in the e¢vent of contravention, or
non-compliance with any of the requirements of the
section "a director or other persons responsible
for the prospectus shall not incur any liability"
if he proves certain specific defences, This can
only mean that if he cannot prove one of those
defences he will be liable, presumable civilly, and

it was so held in Re South of England National Cas

Companx,ho

This section, therefore, becomes a valuable

response in the investor's hand. By imposing

an obligation to state the matter specified in
section Y4 and apparently, affording a civil remedy

if they are not stated, the Act has erected
protective wall around the investors, and any attempt
to make subscribers contact us of their rights

under this section in void. The Act makes provisions
for criminal penalties in respect of non-compliance
with some of its provisions relating to prospectus,
and statement in lieu of prospectus. By section 49,
a company having a share capital which does not

issue a prospectus on or with reference to its
formation, or which has issued such a prospectus

but has not procceded to allot any of the shares
offered to the public for subscription, shall not
allot any of its shares unless, at least three days

before the first allotment there hes been delivered

40. (1911) 1 Ch. 573.
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to the registrar for registration or statement

in lieu of prospectus signed by any person who

is named therein as a director or a proposed
director of the company or by his agent authorised
in writing, Subscction (l4) the section provides

for the penalty for non-compliance, as follows:

"If a company acts in contravention
of subsection (1) or (2) of this
section, the company and every
director of the com any who
knowingly and wilfugly authorises
or permits the contravention shall
Eo liable to a fine not exceeding
100,"

By section 14 of the prevention of frauds
(investments) Acts 1958, no person may distribute
or cause to be distributed or have in his possession
for distribution any document which to his
knowledge, are circular inviting or calculated to
lead to acquisition of disposition of, subscription
for or underwriting of, securities or speculation
in them. This prohibition the contravention of
which is a criminal offence, does not however, apply
to a prospectus which complies with the companies
Act, 1968. Many difficulties could have been avoided
if the courts had been prepared to recognise that a
contract to subscribe for a company's security was a

contract unberrcimae fide - demanding full disclosure.

It can thus be said that one of the underlying

purposes of this penzlties is to ensure that
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persons Wwho are invited to dezsl in securities
shall, generally speaking, either have the minimum
information required by the companles Act for
prospectus, or else shall only be approached by
respectable dealers. By this sanctions, a person
who carries on a business of dealing in securities
must, subject to certain exceptions, be a person
licensed by the Board of Trade to deal in securities;

or be a member of a recognised stock exchange.

(iv) Tax Evasion and Avoidance,

Taxation is an important instrument of the
government for generating income for socio
economic development., It has a three fold function,

t is - to provide revenue to finance government
expenditﬁre; to act as an instrument to achieve the
economic aims of the government, and to redistribute
income on a socially acceptable basis, A tax
system should be so designed as to generate sufficient
revenue as well as encouraging the development of
key sectors of the economy or of certain activities

within these sectors.

One of the greatest problems facing the
country, is the problem of tax avecidance and evasion
which is prevalent in this country. There is thus
a tremendous gap between actual and potential tax
collections, There has been widespread incidence
of tax avoidance and evasion in the country by

~‘es and other taxable persons employing all
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kinds of tax avoidance devices to escape or minimise
their taxes not to talk of deliberately fraudulent
ways and means of evading tax altogether; sometimes

with the help of the revenue officers.

For a proper understanding of the problem
of tax evasion and avoidence in Nigeria, the dis-
tinction between thase two terms is necessary.
Tax evasion is usually defined to mean the failure
to pay one's tax or the reduction of one's tax
liability through illegal or fraudulent return or
failure to make a vetum or even failure to pay
tax on time. Evasign {s therefore not only morally

wrong but also it ihvo§ves a breach of the tax law.

The courts treat tex evasion as e criminal
offence, like all other offences of a criminal
nature, it has to be proved beyond reasonable
f.icn.n:at.b’1 Tax avoidange; on the other hand, is
the minimisation of tax liability by 80 arranging
one's affairs as to take advantage of provisions
of the law. The pax payer ends up paying less tax
than otherwise would have been payable. Tex avoidance
does not necessarily denote an activity that is in
all cases abnoxipus and even considered by some

people to be legal.hz

Thaugh considered legal,
where there are manipulations of various kinds which

have the effect of reducipg considerably the revemue

L1. S.137(1)1Evidencévnct.
2. I1.R.C.Vs Fishers Exec¢utors (1926) N.C. 395,
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due to the government, such practices should bhe
prevented, No one says that a person should so
arrange his personal affairs that the revenue
authority cen put the largest shovel in it,
however, the tax requires and expects the
observance of its rules, Where a taxable person
eﬁbarks on artificial arrangements for the*
purposes of escaping or reducing tax lisbility,
otherwise due, such arrangement should be circum-
scribed and condemned as reprehensible and

43

obnoxious.

"Tax Evzsion is onc of the growing
industries in the West; and in the
developed and the developing World
there arc highly qualified accountants
whe earn good living solely by
advising businessmen how they and
their firms can legally escape from
tax burden. This might be regarded
‘as deplorsble by men, but indicetes
an acceptance of the fact that men
are reluctant to pay taxes. There
must be penalties for criminal

tax avoidance,"iily

There is even greater justification in a
developing country, like Nigeria where capital,

formation 1is badly needed, for penalising tax

avoidance schemes,

The question of tax evasion is even more
seriousy Tax evasion usually involves the use of
deception, dishonest concealment and other illegel

means to escape liability to taxes while tax

43. Latilla v, I.R.C. (1943) A.C. 377 Per Viscount
OnsS. .

hlj. West Africe No.3233 2nd July 1979 p.1147.
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avoidence involves the open use of every legitimate
device to awvoid such liability. The former is
illegal and ususlly criminal, the latter is lawful
and has often received the tacit approval] of the

courts as illustrated in Arystire Pullmen Motor

Services and D.,M. Ritchic v. I.R.C.hs

Although rone can be exact on the extent of
the problem of tax evasion in Nigeria, there seems
to be sufficient evidence that it is on the increase
manifested by the glaring fraudulent concealment
of income through false enteries in the account
books or failure to keep such books which is rampant
amongst companies, Quite a large number of compenies
declare losses year in year out, yet it is surprising
that such companies do not voluntarily wind up,
neithcr are they compulsorily liquidated. Rather
they still continue business unabated with directors
remuneration incr«asing every year as well as
laxurious and prestigious investménts such as landed
properties and expensive cars. There can be no
clear evidence of tax evasion man this, As
Mr. Sosanya hes observed:uﬁ

"Tax evading has become, the favourite
crime of the Nigeriam, so popular that
it makes armed Robbery seem like
minority interest. It has, indeed,
become so widespread that there now
exists a cash economy of vast
proportion over which the tax-man has
no control and which is growing than

several times the rate of the national
economy,"

L5, (1920) 14 Tax cases 5l at 763,
46, Taxation Reforms in Njgeria by S.0.A. Sosanya
N.N.A. (1981) at p.7.
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The Federal Military Government weas so alarmed
by this situation that it made provisions to check
this incidence of tax evasion, especially of
companies, by providin_ in part X171 of CITA 1979.
Offences and penalties for tax evasion and avoidance.
Section 58 of CITA 1979 provides for the collection of

companies income tax.,
They provides in part:

"Every comgau’ shall, not later than
three months after the end of each
yeer of assessment, pay provisional
tax of an asmount equal to the tax
paid by such company in the
immedi~tely preceeding yezsr of
assessmept as on lump sum of such
number of monthly instalment (not
being more than six months) as may
be approved by the board."

Where an assesgment has become final and
conclusive and a demand note hos been served upon
the person in whgse name the company is chargeable
then, if payment, of the tax is not made within
the time limited by the demand note, for the purpose

of enforcing payment of the tax due:-

(a) distrain the tax payer by his goods
or other chagttels, bond or other

securities;

(b) distrain upop any land, premises, or
place in respect of which the tax payer
is the owner, and, subject tO the
provisfon of this section, recover the

amount of tax due by sale of anything
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so distrained, For the purpose of laying
any distress under this section, any
officer authorised in writing by the
board may eXecute any warrant of
distress and if necessary break open

any building or place in the day time

for the purpose of leying such

distress, and he may call to his
assistance any police officer and it
shall be the duty of the police officer
when so required to aid and assist in

the execution of any warrant of distress
and in laying t!e distress. The things
distrained, will be kept for fourteen
days at the cost of the tax payer, and

if the tax and the cost of the keeping
ave not paid, the things will be sold.h?

Section 66 CITA 1979 specifies that any
person guilty of an offence against the Act 6r
any person who contravenes or fails to comply with
any of the provisions of the Act or any rule, shall
be lisble on conviction to a fine of ¥200 and
where such offence is the failure to furnish a
statement or information or to keep records required,
& further sum of BU0 for eech and every day during
which such failure continues, and in default of

payment to imprisonment for six months, the

—— -

47. S.61 CITA 1979 (es amendedj?
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liability for such further sum to commence from
the day following %he conviction, or from such

day as the court may order. Where a
Company fzils to ctomply with the requirement of
any notice given by the board of Inland Revenue,
for the purpose of the tax to be charged upon

the compeny for any year of a2ssessment, the board,
may, in lieu ¢f the institution of proceedings,
impose = penalty upon the company for an amourt
equal to the tax chargeable upon the company for
the preceeding year of assessment, This 1s pfoper
provided a written notice of the penalty shallbe
served upon the company and any amount of such
penalty remaining unpaid thirty days after service
of such notice may sue . and recover in courtby
the board in acts 4in its name with full cost of
action from the company liable thereto as a debt

£, 48

due to the Federal governmen

Every company which, and every other person
who, without ressonable excuse makes an incorrect
return by omitting or understanting any profit
liable to tax, or gives any incorrect information
in relation tc any matter or thing affecting the
liability of any company to tax shall be liable
on conviction to a fine of #200 and double the
amount of tax which hes been undercharged in

consequence of such incorrect return of information,

48, s.66(4)(b) CITA 1979.
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or would have been so undercharged if the return

or information had been accepted as correct. But

no company or other person sholl be liable to any
penalty unless the complaint concerning such

offence was made in the year of assessment in
respect f or during which the offence was committed

within six years after the expiration tlmcer‘eof.h'9

These are some of the efforts made by the
companies Income Tax Act 1979 to curb Tax Evasion
and avoidance, This problem is even more acute
when one tries to make a distinction between tax
evasion and avoidance and to state at what point
avoidance becomes evasion or a transaction which
"innocently"™ starts out as avecidance eventually
ending up as tax evasion, The courts too have:
not always been careful in making a distinction
between the twe by sometimes saying "evasion" which

"avoidance" is intended; as was shown in I1.R.C. v,

De Vigier,so

It is the view of many people that the loss
of revenue caused by the widespread tax Evasion in
the country is due largely to our inefficient and
inept tax administration. There exist therefore
an urgent need to improve our tax administration and
check the corrupt practices of our revenue officials.

It is against this that the provisions of S.69 CITA

LS. S.67(Z) CITA 1979.
50. (1964) 4 T.C. 24, 35.
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1979 wes enzcted, It states that any person,
being @« person appointed for the due administration
of the Act or employed in connection with the

essessment and collcection of the tax who:=

(1) demands from any company an amount in
excess Of the authorised assessment

of the tax; or

{(ii) withholds for his own use or otherwise
any potrtion of the zmount of tax

collegted;

(iii) renders e fzlse return, whether orally
or in writing, or the amount of tax

collected or received by him, or;

(iv) defrauds any person, embezzles any
meney, or otherwise uses his position

as t deal wrongfully with the Board, ,or;

(b) not ©being authorised under this Act to
do so, shall collect the tax under this Act shall
be guilty of an offence snd be liable on convicticn

to a fine and imprisonment,

Monetary penalties and criminal sanctions
should be drastically increases so as to make it
unworth while for companies or their directors
or other taxable persons to attempt evading tax,
For this purpose there should be public exposure

in the case of detection of fraud. There is no
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pretending that these meesures would eradicate the
problem of tax evssion, But one thimg is sure and
that is that they will gc some way in reversing
the present uncontrollaeble trend to reasonable

dimensions.
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CHAPTER VI

STIPULAT D PENALTIES FOR NON-COMPLIANCE WITH
THE 1€ OMPANIES 2

/s alreazdy seen the companies Act itself is
not only a civil document but contains sanctions
that eare penal in nature. For example Section 383

of the Act sums it all up by providing that:-~

(i) 211 offences under this Act may be tried
by a court of competent jurisdiction in the plece
where thne offence is alleged to heve been committed.
Under section 383(2) where provisior. is made in
the Act for a criminal sanction to be imposed in
case of an act, om ssion or defaultf without
reference therein *o the default being an offence,
or without reference to conviction “<hereof in a
court, as the case may be, the reference to bthe
act, omission or default shall be construed as
referable to rn offence and the expression
"offence" as used in this section shall have effect

in relation 1o any such act, omission or default,

The following are some of the penal sanctions

pao"ided tor in companies Act,

1. Misleading statements in prosnectus, an

offence punishzble by section ghgjlij

The obli ation of those who issues prospectuses

inviting sppl: cation for shares was long ago laid

o —

1. Companies Act No.57 of 1968.
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down by Kindersley V.C. in News Brunswick etc.,

Co._Ltd, v. ‘uggeridge.®

"Those who issue a prospectus,
holding out to tke public the greet
advantage which will accrue to persons
who will take share in a proposed
undertaking and inviting them to take
shares therein contained are bound to
state everything with strict and
scrupulous accuracy and not only

to abstain from stating as facts
which is not so, but to omit no

one fact within their knowledge, the
existence of which in any degree
affect the nature or extent, or
quality, of the privileges and
advantages which the prospectus hold
‘ut as inducements to take shares,"

In Central Railway of Venezuela v, E;gch.B Lord

Chelmsford said that no mis-stetement or concealment
of any material fact: or circumstances ought to be
permitted, that the public who were invited by a
prospectus to join ir any new venture ought to have
the same cpportunity of judging everything which

had a materizl bearin; on the true character of the
adventure as the promoters themselves possessed,

and that th ulmest candour ocught to characterise
their publi: statements. Section 29 gives
statutory ¢ ffect to the principle laid down in the
above casc - The:section provides that a statement
included in a prospectus is to be deemed to be
untrue if it is misleading in the form and conient
in which “t 3 .n-*"uded.LL Thus there are both civil

and criminal lin) lity for misstatements in
prospectus.

2. §1Rﬁﬁ) 1 Dr - SM 363, 385,
3. ~.67) LR, 19, 262.

Ji. See also R, . Kysant (1932) 1 K.B. L4h2.
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(a) Civil liebility for misstatement in

prospectuses.

Under this head must be considered the
claims of en allottee who by a misstatement in
the prospectus was induced to apply for sharesc
or debentures offerecd therein or to accept the
company's offer for allotment. The allottee

may have claims;

(i) against the company;

(ii' ageinst the directors, promoters or
persons who had suthorised the issue
of the prospectus;

(iii) against experts.

We are concerned her-e with the actions sgainst

the company. The following civil remedies at
common law are avaliiable to an investor who became
a shereholder on the faith of a prospectus which

contains the falsec statements.

(a) Rescision of allottment,

Wwhere a prospectus contains a false
statement of fact and induces a person to
apply and be allotted shares in a company
believing the frlse statement to be true,
he may rescind the allottment snd get their
money refunded when he discovers that the

5

statement is false.

5. Lynde v, Anglo -.Italian Hémp shipping Co.
(%‘;5‘)‘7‘5}1. 178.
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Loss of the right to rescind where a person
has been induced by misrepresentation to become
a member of a company by subscribing to the
memorandum of association he loses the tight

to rescind the allotment6 as he is a founding

member,
Action for damages for Deceit,

A person who has been induced to purchase
shares or debentures by a prospectus which
contains a false statement of fact can sue
the person who issued the prospectus for

damages,

Action for damages for negligence,

It used to be thought that, on the basis

of the decision in the case of Derry v, PeekL7

an action for damales could only arise or if deeeit
could be proved of if there was a pre-existing
contractual or fiduciary relationship. The
decision of the House of Lords in the case of

Hedley Byrne & Co., Ltd v, Helier & Partners

Ltd.8 has however, laid down that even at

common law there will be liability for negligent
mis-statements so long as a duty of care is
owed by the maker to the recipient of the

statement., Thus directors who have accepted

-

(1889) 1l AP. Cas 337.
(1946) A.C. U465,
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responsibility for the prospectus and experts whose
reports and consent have been attached to it will

be liable for negligent mis-statements they make

in the invitation to subscribe for skares, are
experts whose reports and consent have been attached
to it will be liable for neglizent misstatements

they make in the invitation to subscribe for shares,

Ya Criminal Lizbility,

In addition to civil liability which persons
may incur, criminzl proceedings may be brought against
persons who issue a false prospectus. Section U5
provides for criminal liability for misstatement
in a prospectus. Under this section, any person
who authorises the issue of a prospectus which
contains any untrue statements is liable on conviction
in the High Court to imprisonment for a term not
exceeding two years or to a fine not exceeding 81,000
or both, Alternatively, he may be liable on summary
conviction to imprisonment for a term not exceeding

three months or to a fine not exceeding %200 or both,

2. lMeetings and proceedings,

By Section 122, every company limited by share
and every company limited by guarantee and having
@ share capital shall, within a period of not less
than one wonth n-r more than three months from the
date at which the company is entitled to commence
business, hold a general meeting of the members of

the company czll.d the statutory meeting.
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Section 123 provide for the failure to comply'
with section 122. It says, that the failure to
comply with the requirement of section 122 of the
Act shall be an offence punishable on conviction by
a fine of fifty pounds (N100) where an officer of
the company is guilty of the failure, and where a
director of the company is knowingly and wilfully
guilty of the failure he shall on conviction be

liable to the 1ike penalty.

3, Liability where proper accounts_are not kqggih
_: A company is liable where its officers fail

to.keep proper books of account. 1In such cases

where the accounts are not properly kept the aim

has always been to defraud the public. It is in

recognisance of this that compeniesg Act 1968 provides

penalty for failure to keep proper account,

< If where a company is wound up it is shown
that proper bocks of accounts were not kept by the
company throughout the period of two years immediately
preceeding the commencement of the winding up, or
the periocd between the incorporation of the company
and the commencement of the winding up, which ever
is the shorter, every officer of the company who
ig in default shall, unless he shows that he acted
honestly and that in the circumstances in which
the business of the company was carried on the
default was excusable, be liable on conviction in

the High Court to imprisonment for a term of one year,



~+ a+ wue conviction is in a lower court, to

Loprisonment for a term of six montha,g

4. Penalty for improper use pf the word
:Iaiﬁudhpr-ﬂzérg-E*, e

The Act also provides penalby for bhe iapreper
tise of the word "limiteM", Section 389 says that,.ii

By PATs0as trade or gerry om business under amy
neme or title of which."limited"is the last wora,
they shall, unless duly incorparated uith.}imitel
ligbility, be liable to a fine of five pounds (¥10)
for every day upon which that name or title is used,

In essence,, this means that unless a company
is incorporated with the word "limited" as its last
name it cannot carry on business with the word
limited, Where a compeny acts in contravention of

this provision it incurs liability,

Se Penalties against foreign Companies in
Nigeria,

The only section which deals with the conse=-
gquences to foreign companies for non-compliance
with the Act is section 371, However, before we
deal with the section, it is pertinent, I believe
for us to know what the Act makes obligatory on
foreign companies to do in which failure will lead
to penalty. Put in a different way, what are the
offences in part X of the iAct which draws penalties

in section 3717

9., Nigerian Companies Act No.59 of (1968).
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First, it is obligatory for a foreign company
{which had or established place of business in
Nigeria (on 18th November, 1968) or its principal
office. within 3 months of the date on which it is
deemed to incbrporated persuant to section 369(1),
to inform the registrer of companies as to the future
intentions of the company in respect of its operations
in Nigeria.

. Secondly, it is 2lso obligatory on such a
foreign company if its business is to continue to
be carried on in Nigeria, that its principal offices
shall forthwith take all necessary steps to
incorporate the company in Nigeria persuant to

section 1 of the Act,

- Thirdly, without the approval or authorisation
of the commissioner of trade, nc¢ foreign company
which has been incorporated in Nigeria can issue any
prospectus inviting subscription from members of the
. publie, R

| “Alsc, and fourthly, if the foreign company
informed the registrar of companies that it does mot
intend to carry on business in Nigeria, its primcipel
officer, within a reasonable time, should apply to

the court to have the company wound up under the

- supervision of the court,

i: Fifthly, where a foreizn company had ceased to

exist in the country of its incorporation before the

v
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18th November, 1968 (the commencement date), action
should be taken by the principal officer or the

company to wind up the coanpany in Nigeria.

Sixthly, foreign companies who have no
established place of business on the 18th day of

November, 1968 are required:

(1) to give notice in writing of their

intention to the registrar, and then,

(1i) teke all necessary steps to obtain
incorporation as a separate entity in

Nigeria,

Finally, until foreign companies coming under
section 368(b) get incorperated, they will not have

a place of business in Nigeria,

All these seven obligations imposed on foreign
companies in part X of the Act are matters for which
section 371 prescribes penalties, Every foreign
company that contravenes any or all of them shall

be punishable under section 371 wunder the section:

"If any foreign company fails to
comply with the requirements of this
part of this Act in so far as they
may =2pply to the company that
company;

{i) shall be guilty of an offence and
liable on conviction to a fine

of not less than £1,000 (82,000);
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(ii) and every officer or agent of the
company who knowingly or wilfully
(i.e. intentionally) authorises or
permits the default or failure to comply,
shall whether or not the company is
also convicted of any offence, be liable
on conviction to a fine of not less than

£100 (¥200);

(1iii) and where the offence is a continuing
one, to a further fine of £10 (d20) for
every day during which the default or

failure continues,"

Thus coction 377 provides penalties for both the
foreign compzny and the principal officer of the
company who defeults or aids the default in
compliance with the mandatory provisions or penal
laws of part X of the fct. It is important tc note
that the mandatory obligutions are penal provisions
because section 371 talks of "guilty of an offence",
and "conviction", Only in penal lsws are such words
used. The fact that the section does not provide
for imprisonment is no ground to dismiss the
contravention of the obligations as not carrying
penal sanctions., Fines are provided instead of
imprisonmcnt, first, because it serves a better
purpose (revenue) than imprisonment, secondly a
company not being a human being cannot be imprisoned.

One cen argue that the principal officers in default
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can be sentenced to imprisonment since he is a
physical person, but the question is; If the
principel officer of the company is imprisoned,

who will take steps to correct the default? It is
in the realisation of this fact that section 371
does nct provide for imprisonment., All the same,
that does not prevent the punishments provided in
the section from being penal., In addition to these

penalties the case of WEMA Bank Ltd v, N.N. Shipping

Line Ltd.10 establishes that every foreign company

which fails to comply with the provision of part X
of the Act shall:

(1) Not be a juristic person (i.e. will not exist

in law) and

(ii) Not be able to sue or be sued in its own name,

The corollary of the above consequences is that
such a foreign company cannut have its interest

protected in Nigeria.

The position in Ghana11 seems to be similar
to section 371 of our Act and, in fact, supports
the decision in WEMA Bank v, N.N. Shipping Ltd, °
oection 313(1) & (2) of Chana's companies code

provide:

10, (1976) F.H.C. P.68.

11, See Chapter V GChana Companies Code, 1963;
provisions appliceble to non-Ghanaian companies.

12, (1976) F.H.C. 68e
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(i) ".... Any external company or any local
manager (i.e. principal officer) or
process agent of an external company
who fails to comply with any of the
obligations imposed upon it or him by
the foregoing provisions (i.e. provisions
applying to non-Chanaian companies) of
this chapter (chepter V of the Code), the
external company and any locesl manager or
process agent who is in default shall be
liable to & fine not exceeding £G5S0 or
in the case of continuing default £G5
for every day during which the default
continues,

(ii) 7I1 there is sny default in delivering to
the registrar any document required to be
delivered for registration persuant to
the foregoing provisions of this chapter
of the code, The rights of the external
company shell under or arising out of
any contract made 1in Ghana durlng such
time as default continues s 1l not be
enforceable by action or other legaT’-
proceedingsS, ..

Thus 1u voth Nipgerian and Ghanzian laws, the foreign
or External company and the principal officer or

local manager of the foreign company are both liable

to conviction and fine in cases of non-compliance
with the obligation imposed on them, In the case

of Ghana, however, the lew goes further to provide
statutorily that apart from the conviction and
penalty of fine, that the foreign company may suffer,
it shall also be disabl:d from enforcing its rights

by any legal actions.
Thus in the Ghanaien case of West African

Mahogany Co. Ltd. v, F, dills & Sons Ltd,,1h the

court refused to enforce the rights of an external

-

13. Emphasis mine,
1. I.G.L.R. 2,246,
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company because it had defaulted for six years to
comply with the provisions of delivering documents
to the registrar of companies and it could not prove
that such default occured despite acting with

reasonable deligence,

Summing up, penalties against foreign companies
in Nigeria are for non-compliance of the obligations
imposed on them by part X of the Act as enumerated.
And it is submitted that it is the duty of the
registrar of companies to refer such defaulting
companies, to the Attorney=General of the Federation
for prosecution or in the alternative, personally

prosecute the defaulting companies in court,
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Railway,2 it was decided that corporations could be
held liable for offences involving mens rea. In those
of fences which could be committed vicariously, corpora-
tions were easily found criminally responsible. Thus
the real solution that was found to the problem of
finding a corporation guilty for an offence requiring
mens rea was by imputing to the corporation the state
of mind of certain of its directors or other officers,
this is termed by viscount Haldane L.C. as the "alter
ego" doctrine.3 By means of this drctrine the means rea

of the alter ego is imputed to the corporation so as to

create, in appropriate cases, criminal liability in the

corporations In United States v. Dqg_ferweigh,d'a the

Supreme Court held that all those who had a "responsible

share in the furtherance of the transaction" were
criminally liable for the offence of introducing into

interstate commence mislabelled bottles of cascara and
digitals as prohibited by the pure food and Drug Acte.

Hence the General Manager was properly convicted, for he

had a duty and capacity to prevent impurities in the

drugs supplied by his company. This is clearly a very

sound decision, as it would help to check the activitics
of companies especially as it affects their products,
There is nothing follish in punishing someone by means

of the criminal law for failing to perform
a performable duty of whose existence he

2. (1842) 3 Q.B. 231: 114 E.R. 492,
3. Lennards carrying company Ltd. v. Asiatie
Petroleum Co. (1915) A.C. .
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ought to have taken trouble to discover,

The corperation is not, in the eye of the law,
so abstract, impalpable or metaphysical that it cannot
be regerded as a principal, or master, Like any other
principal, can, in generrl, enforce and be bound by
the contracts of its human agents acting on its behalf,
The doctrine of vicarious lisbility enables us tc¢ hold
a corporation criminally li-ble for the acts of any of
its servants., Once it is decided that this is one
of those cases where a principal may be held criminally
liable for the acts of its s2rvants, there is no
difficulty in holding that a corporation as the
principal is liable, Corporations which the courts
have found guilty of ‘llezal practices may not know
a prison at all or we:r the broad arrow, but their

good will suffers a very difinite depreciation,

The position in Nigeria cen be summarised as

follows;

%o The general rule is that a corporation like
any other entity recognised by the law, can be

indicated for its criminal acts,

Thus legal personality must of necessity
cannote the general power to act.lL As was

argued in R. V, I.C.R. Haulage Limited.s the

acts «f » corporation nust be performed by its

. Aguda ~ Principles of Criminal responsibilit
in Nigerian Law - lbadan University Press %gés.

5. (1944) K.R. 55,
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human agency, and for this purpose there is no
distinction between an intention and other
functions of the mind, Generally speaking,
therefore, a corporation can be held liable
for offences requiring mens rea and for other

offences as well,

Whether the criminal Act of an agent is to be
regarded as the act of the company itself must
depend upon the nature of the charge, the
relative position of the officér or agent, and
the other relevant facts and circumstances of

the case. Thus the agent must be a responsjble
agent or an important official and, the agent
must have been scting within the scope of his
authority. It is submitted, therefore, that

acts which are not directly authorised by the
governing body of the corporation should not be
regarded as the acts of the company itself,

The "Organ" for this purpose should be interpreted
to include the board of Directors. The general
manager and a branch manager if he has a
controlling voice in the administration of the
corporation. As stated earlier on, an act
performed by an orgen of a corporation should be
imputed to the corporation only if it is directly
authorised by the board of primary representa-

; £ ca &
tives~ or, in proper cases, if it is an act

See Moore v, I Bresler Limited_z;9hu) 2 ALL
E.R. 517,
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of one element in the crime of
perjury;13 it can be convicted of
wilfully making statements which it

knows to be false,

It is submitted that the corporations should
be criminally responsible in most cases, A corpora-
tion should be considered capable of many crimes and
guilty of most crime, if the human persons who commit
the crime act in the course of their employment
risyonsicl. ia ford, It is suggected that the
courts if they have not fully reached this posajtion,
should be approaching it. In the past few years
they have progressed from very narrow view to, or
towards very broad view of corporate criminal
responsibility and it should be continued in that
direction., But it is not yet clear that corporations
can commit all crimes, on the contrary, it is
constantly assumed that they can not., And it is
still not clear what human action is necessary to

the commission of the corporate crimes,

2. Recommendations,

It has been suggested that the present level
of corporate criminal liability is not an adequate
response to the problems of crimes committed by or
at the instigaticn of corporate management, The

employment of the criminal sanctions against

13. e.g. Perjury,
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corporations is probably both useful and necessary.
At any rate until such time as our system of sanctions
become more sophisticated, its continued use is

not yet at hand. An adequate system of sanctions
must take account of the possibility that such
offences may be committed wilfully and seek to defer
such happenings. The scale of demand of the companies
products both preclude adequate identification of

the individuals inveclved, and protect men from the
stigma which ctherwise they would suffer. Thus,
because demand is greater than supply no one even
stops to think of whether or not a company has good
or bad reputation. For instance, in 1985, the health
authorities announced over the Television that
certain baby cerals were not fit for human consumge
tion, but suprisingly, those items were still sold
and purchased. This is because the good products

are difficult to come by and even where they are
found, they are too expensive. In such circumstance
one would suggest that the Federal Government should
set up industries for the manufacture of the so
called essential commodities, And even where other
private corporation embark on the production of such
items, the government should try to stablise the
prices of such goods, Section 14 of the price
control Act is a good example of such government

intervention; If it will be properly implimented.
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Generally sﬁeaking corporate criminal liability
should be imposed only where there is an
intention to penalise a corporation, and the
Act in question is performed by and agent
acting in the scope of his office or employment

on behalf of the corporztion,

There are lots of difficulties posed by
corporate criminal 1liability; it is suggested
that our penal system should make provisions
to surmount the difficulty presented Moor v,

I. Bresler Limited,1u that a corporation might

otherwise be held liable for offences essentially
committed for the purpose of defrauding the
corporation, If the purpose of liability is

to make mancgement ensure that standards will

be enforced thrcughout an industry it is unsound
te restrict liability to instances where acts

are committed with intent to benefit the
corporation., The object here will be to ensure

chat r_gul~tirms will .. complied with,

Corporate benefit itself should not be essential
to liability. Rather there should be measures
designed to deal with willful offenders, Thus
the personal stigma of conviction and punishment
will be more likely to succeed since it is
particularly feared by offenders, enjoying a

rather superior social status. So in theory

Supra.
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there is no reason why such persons could

not be prosecuted.

It is ai1so suggested thet in cases where the
management of the comoanies hide under the corpo-
rate entity, to commit fraud, the court should

be more than willing to pierce the corporate
veil to see what in reality lies behind.1s

Thus the separateness of the legal personality

should not be used as a sham to commit offence.

Corporate criminal liability has always been
viewed as cumulative in addition to personal
liebility of the personal officers of the
company. Hence the recognition of corporate
responsibility should not affect the rulethat
officers, servants, or zgents who commit
offences whichcan be attributed to the
corpéoration for which they act are themselves
primarily liable criminally, It has been
suggested therefore that corporate directors
should be liable where neglect of their duty

to the corporation in causing it to perform

its statutory duties results in the death of
some members of the public, An instance of
such is the pollution caused by the Gas

leakage from the union carbide factory in India
where qui'e a great number of people lost their

lives, Although there were compensations, yet

F.G. Films Limited (1953) 1 W.L.R. 483,
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it is of no use saying that, the amount of
compensation paid is in any way an equivalent
of the lives lost, It would be suggested

that the operation of oil companies in Nigeria
resulting in depletionof plants and animal
lives should be similarly treated, The Benue
Cement factor should also be treated in the
same way as it has the same pollution effect.
In cases where a duty of care on the part of
the corporation is required in order to found
liability it may be difficult to show that

any given offices should have been concerned

in the matter, Not all directors and officers
of a corporation are or can be fully convesant
with the day to day affairs of the company,
considering the laxity placed on directors
duties, There is, therefore, a primary problem
in the selection of appropriate persons to be
prosecuted. Corporate personal who are actually
involved in the commission of an offence cannot
protect themselves behind the facade of the

corporate entity,

Be that as it may the real problem underlying
this whole field is the difficulty of proving
that the highest executives of management were
aware or party to an offence, As respects
lisbility of lower officers one would say failed
to fulfil a guty to the corporation,
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The report of the Royal Commission on Criminal

procedure questioned:

"Whether it is proper to use criminal
process to enforce revenue and regulatory
laws which are the typical province of
most of those non-police agencies, With
the current pressure of criminal

business on the courts, this is surel

a matter to which the government '
should be giving attention,"16

This question could well be possed in Nigeria
considering the widespread practices of tax
avoidance and evagion, There is, therefore,

an urgent need to improve our tax administration
to maximise tax revenue in order to obtain
additional revenue for development, This will
lead to significant improvement in tax equity

by enhancing equal treatment of all taxable

persons,

Perhaps the intruduction of computer technology
to assist in the calculation or alteration, of
accounts might meke the work of the revenue

officials more efficient,

Monetary penalties and criminal sanctions should
be drastically increased S0 as to make it »
worth while for companies or their directors

to attempt tax evading, It is suggested that
ther: mere failure to make a return should
constitute a criminal offence, And that

consideration be given to the standerd of 1life

16,

Royal Commission on Criminal Frocedure, Report,
Limited M.S.0. 1981,



n.

- 168 -

of the tax payer; That the statutory power
to recover tex as a civil debt should be
exercised in all cases before criminal
prosecutions is contempleted and the exercise
of discretion whether or not to prosecute
should be subject to very clear rules which
should be published to educate companies and

their management.

It is further suggested that the various

penalties provided in the companies act be
modified as the old provisions cannot be a
reality considering the economic situation

of the country,
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