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Abstract

Globalisation dissolves political, socia and economic boundaries and pools the
world into a single entity. At the investment front, globalisation has forced nations
to realign their investment laws with international trends so as to be integrated into
the international financia highway. This Thesis essentially seeks to analyze the
effects of globalisation on the investment laws and policies in Nigeriato determine
the extent globalisation is reshaping and recasting Nigerian investment laws and
policies and the merits or the demerits of such reformulation of the nation's laws
and policies.
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CHAPTER ONE: INTRODUCTION.
1.1 Historical Background.

On the 17" day of August, 1998, the cash-strapped Russian government
announced that it would devalue the nation’s currency and default on part of its
foreign debt. News of the decision rocked stock markets around the world. Within
weeks the Dow Jones Industrial Average, a key index of the value of the New
York Stock Exchange (NYSE), the world’s largest, plunged 1,800 points. Just
seven years earlier, in August 1991, a dichard band of hard-line Communists
seized President Mikhail Gorbachev, of the former USSR, at his vacation home in
the Crimea and attempted to take control of the government of the Union of Soviet
Socialist Republic (USSR). For a while it seemed that the USSR, still a mammoth,
nuclear- armed Super power was about to slide back into hard-line Communism.
But if the world trembled, its stock market did not even notice. The NYSE barely

moved on the news of the coup or the latter news of the coup’s defeat.'

The above scenario would most likely compel one to ask but why would the
world be affected or even care a hoot on the news of financial crises in Russia but
chose not to bother, at least in financial circles, about the political crises involving
the whole of the former USSR, a political confederation that later disintegrated to
form about 15 countries of which Russia is but one. Some may try to locate the
answer in timeline factor or may even reason that finance and politics are distinct
and as such, it should normally not be expected that while the events of August 17,
1998 in Russia had a profound effect on the NYSE, being issues bordering on
finance, that of August, 1991 being purely political in nature should concern

NYSE.

' Longworth, C.R. The New Global Economic Order. Article in the March 1999 edition of Encarta yearbook.
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The author of the piece from which the above extract was sourced posed a similar

question and he answers thus:

The reason is the global economy. In 1991, the global
economy was just emerging and held only a fraction
of the power it commanded by decade’s end. In
1991, too, the USSR was an isolated giant on the
brink of collapse, barely in touch with the
international economy through trade or investment.
By 1998 Russia was deeply involved in the global
economy, able to borrow worldwide but unable to
pay its debts. When it finally caught cold, Wall Street
Sneezed.’

In the years between 2004 and 2008, the Nigerian Stock Exchange (NSE)
experienced an unprecedented growth with stock values rising in excess of 600%
in some cases. For instance, Zenith Bank shares were sold for N16° a unit in 2004

but by May 2008 they were sold for N50* each.

However, with the economic recession in Europe and America setting in late
2007. by mid-2008 the same NSE experienced a sharp and calamitous decline both
in the value of the stocks and volume of transactions on the floor of the exchange.
In fact as at the time of research, the same Zenith Bank shares sell for less than
N16 a unit’. Yet Zenith Bank, at least by official information is not in distress. The
same is true of the price of the stocks of other companies quoted on the floor of

NSE.°

It is only logical to say that the current happenings at the NSE are clear

indications. and in fact, a confirmation that Nigerian economy has been tied to the

* Ibid.

- Anonymous. Vanguard, Vol.20, No. 5647, Friday ,November 19, 2004.

* Anonumous. Financial Standard Vol. 9, No.149, Monday, May 19, 2008.

® Anonymous. Thisday, Tuesday, 27 April, 2010, Vol.15, No. 5483, P. 55.

‘ The present writer had cause to buy the shares of United Bank for Africa Plc. at #62.00 per unit on 26" May,
2008 on the floor of the Nigerian Stock Exchange but as at the time of research, the same Bank’s share goes for
just M13, yet the Bank is not distressed.



global economy after all. That Nigeria is no longer isolated, even if she were ever
so. This is so even though some stakeholders at the NSE failed to locate the reason
for the fall in prices of shares at the market to be the fact of Nigeria being a part of

the globalised economy which was suffering a financial meltdown’.

What the scenario as described points at is, “globalisation”. The question is
what then is globalisation? It is instructive that the term has no consensually
accepted definition. It appears that academics, politicians, economists, and

virtually every field of human endeavour has a definition for the term.

Thus, it has been said that globalisation has become a fashionable concept in
the social sciences, a core dictum in the prescriptions of management gurus, and a
catch-phrase for journalists and politicians of every strip®. It is widely asserted that
we live in an era in which the greater parts of social life are determined by global
processes, in which national cultures, national economies and national borders are
dissolving’. This notwithstanding, it has been defined as “the process by which the
experience of everyday life marked by the consumption of commodities and ideas,
is becoming standardized around the world especially since the late 20" century”."’
It has also been defined as a “process of removing government-imposed

restrictions on movements between countries in order to create an open,

(borderless) world economy™"".

It has been said that globalisation is not new, that for thousands of years,

people — and later, corporations — have been buying from and selling to each other

" Agbana, G. Stockbrokers Lists Causes of Market Meltdown. The Guardian Newspaper, p. 20, Vol. 26, No. 10,308,
Friday, November 7, 2008.

® Hirst, P. and Thompson, G. Glabalisation in Question: The International Economy and the Possibilities of
Governance. Policy Press, Cambridge, United Kingdom, {2"d ed.) 1999. P.1.

“Ibid.

* The New Encyclopedia Britannica, vol.5 15 ed. Encyclopedia Britannica Inc. Chicago, 2003, page 304.

** Smith, M.K. {2002)"Globalisation and the incorporation of education” the encyclopedia of informal education,
www.infed org/biblio/globalisation.htm.



in lands at great distances, such as through the famed Silk Road across central Asia
that connected China and Europe during the Middle Ages. Likewise, for centuries,
people and corporations have invested in enterprises in other countries'’. This
notwithstanding, it is arguable that its effects are felt more today than in any other
epoch.

In Nigeria, it can be argued that globalisation took effect from the mid-
1980s, when the country altered her economic cum investment policies and laws to
reflect the global trend towards opening up of economies. Prior to this period, the
nation’s investment laws and policies were in favour of protectionism". This was
particularly so from the early 1970s to mid-1980s, when the policy of structural
adjustment was introduced. As a result, it is argued that our policies in relation to
investment have undergone several phases of development which can be
compartmentalized into three broad stages, viz: the period of liberalisation, then
protectionism and back to liberalisation. The period between attainment of
Independence to 1972 can be termed, the first phase of liberalisation. This was
tollowed by the period of protectionism, which was between 1972 and 1986. This
policy, which was vigorously pursued, was backed by several legislations,
including the Nigerian Enterprises Promotion Acts'® . The third period is the
current one, which can be called, the second phase of liberalisation. This period
started in the mid-1986 and it is still ongoing. Some of the laws enacted within the
period io take care of the challenges of globalisation include, the Companies and
Allied Matters Act'®, the Nigerian Investment Promotion Commission Act and the

Investment and Securities Act'®,

" \bid.

B See Nigerian Enterprises Promotion Act of 1972.
' No. 4 of 1972, No. 3 of 1977 and No. 54 of 1989.
* Cap. £20 L.F.N. 2004.

1 Caps.N117 and 124 L.F.N.2004 respectively.



These alteration of polices and legal regimes are basically in an effort to
achieve economic growth and development. This is apparently in reaction to
claims by proponents of globalisation , that relaxation of economic policies and the
attendant back up with appropriate legal regimes will usher in an era of prosperity
and economic emancipation by countries, especially the developing economies
such as Nigeria. Thus, with the current policy of liberalisation, Nigeria has opened
her investment doors to both domestic and foreign investors. It is the effects of

these changes in policies and laws that this Thesis seeks to examine.
1.2 Literature Review.

Texts writing on the topic of this research are not common and where they
exist. are often not comprehensively treated. In some cases, they are works that
were produced over a decade ago. In situations like that, they certainly would not

cover the developments in the relevant areas since their publications.

We acknowledge, with due respect, the works of learned authors in the area
of interest. One of the available works is that of Jimoh, A.'7. This work was
published in 2002, about 10 years today. Apart from the fact of chances of some
developments having taken place in the relevant area since 2002, the work did not
treat some important aspects of this Thesis, namely: “globalisation”, “Trends in
Foreign Investment in Nigeria”, as well as “Trends in Investment Laws and
Policies in Nigeria”. In fact, while this Thesis seeks to analyse the effect of
globalisation on investment laws and policies in Nigeria and thereby determine its

effect on the economy, Jimoh's work did not extend that far.

" Jimoh, A. Nigerian Investment Law and Business Regulations. Learned Publishments Limited, Lagos, 2002.
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Another work reviewed is that of Igwe, J.UK." It is noted that the work,
just like that of Jimoh, A.", did not extend to the analysis of such topics as
“globalisation”, and its effect on our laws and policies, nor did treat such sub-

topics as the trend of foreign investment in Nigeria.

There are several other works, particularly, in journals that were reviewed as
well. In this category is the work of Fabunmi, J.0.*” This work was published in
the 1990 edition of the journal cited. Owing to this, it is obvious that it did not
treat any of the recent laws affecting investment in Nigeria®'. Another work is that
of Goubadia, D.A.** This work, basically, discusses statutory framework for
facilitating foreign investment in Nigeria. In doing this, it fell short of the scope of
this Thesis. Its area of concentration is but an aspect of this Thesis, and as such
differs from it in scope, at least. This is not surprising bearing in mind that it is a
work published in a journal and as such must have been constrained by space. This
is s0 even as one recognizes that an academic work is not to be assessed simply by

its volume.

In addition, the work of Odiase-Alegimenlen, O.A.> was also reviewed. The
title of this work, “Implications and Challenges of Economic Deregulation for the
Nigerian Capital Market”, clearly shows that its scope is not as comprehensive as

that of this Thesis. Thus, it does not cover the areas of interest in this Research. It

" lgwe, J.U.K. Business-Government Relations in Nigeria: 1854-2003: Policies, Laws, & Institutional Frameworks.
Law Development, Research, Publications and Consultancy, Lagos, 2002.

** Jimoh, A. op.cit.

** Fabunmi, 1.0. Trade and Investment Legislation in Nigeria: A Review. Journal of Contemporary Legal Problems.
November 1990, Vol. 1, No.7, pp. 51-69.

“ These laws include Nigeria Investment Promotion Commission Act, and the Foreign Exchange (Monitoring and
Miscellaneous Provisions) Act. These were enacted in 1995.

** Guobadia, D.A. Issues in Facilitating Foreign Investment for National Development in Nigeria. MPIFIL, October
1998. Vol.2, No. 4, pp. 38-55.

“ Ddiase-Alegimenlen, O.A. Implications and Challenges of Economic Deregulation for the Nigerian Capital Market.
MPJFIL, January, 1998, Vol.2, No.1, pp. 85-106.



is the same with the work of Akpotaire, V.2* which was equally reviewed. With
due respect, this work, a nice one and recent too, lacks some vital aspects of this
Thesis. These are such issues as “globalisation” as well as “trends in foreign
investment in Nigeria”. The work of Yerokun, O.” is a 1992 work and as such,
suffers the same fate with that of Fabunmi®® in that it predated some of the relevant
laws to the topic of this Thesis. Although, research yielded another work by the
learned author”, however, its scope is limited to the analysis of the Nigerian
Investment Promotion Commission Act. This Act, with due respect, is just of one
the several laws that affect investment in Nigeria. This is similar to the work of
[loba-Aninye”®. This work, though a recent one, only treats an aspect of a sub-topic

of this Research.

In the circumstances, research reveals that the topic of this Thesis has not
been comprehensively treated and there follows the need for a work in this area of

the law.
1.3 Problems of the Research.
Arising from the Literature Review in 1.2 above are the following problems.

Firstly, whether globalisation has affected Nigeria’s laws and policies and if

yes, to what extent has it done so?

“* akpotaire, V. The Dynamics of the African Alternative to the Structural Adjustment Programme and the
P‘romotion of Foreign Investment in Nigeria: A Postscript. In: ABUJCL, 2006-2007. Vol.3, Neo. 1, pp 20-37.

~ Yerokun, O. The Changing Investment Climate through Law and Policy in Nigeria. In: Okonkwo, C.0. (ed.)
Contemporary Issues in Nigerian Law. Essays in Honour of Judge Bola Ajibola, 1992, pp.219-248.

“ Fabunmi, 1.0. op.cit.

*" Yerokun, O. The Nigerian Investment Promotion Commission Decree- An Overview. Nigerian Law and Practice
Journal. March, 1998. Vol.2, No.1, pp.156-168. This Decree is now an Act of Parliament known as Cap. N117 L.F.N.
2004.

** |loba-Aninye, O. Regulation and adjudication of Disputes in the Securities Business: A case Against Statutory
Constraints in Nigeria. ABULJ 2006-2007. Vol.25-26, pp.99-111.

7



Secondly, what is the impact of globalisation on the level of foreign
investment inflows to Nigeria? This issue becomes necessary in view of the

perception that globalisation enhances foreign investment inflows across the globe.

Thirdly, if there are benefits accruing from globalization, what Nigeria
should do to enjoy those benefits, if she has not been so benefitting and if she has
been benefitting, what should be done to consolidate such benefits. On the other
hand, if there are no accruable benefits, what should the country do to stop further

engagement in the phenomenon?

These are some of the problems of this research that are proposed to be

investigated.
1.4 Aims and Objectives.

The objective of this research is to find solutions to the problem of research

contained in 1.3 above. Accordingly, the objective of this Thesis is as follows:

First, the extent to which globalisation has affected the country’s laws and
policies and whether our policy formulators take our peculiar circumstances into
consideration in their bid to comply with the dictates of the various economic
organizations to which our country belongs. This is in view of the function of law
as an instrument for national development as well as social engineering. Thus, laws
are normally enacted and policies formulated to achieve set goals. On the other
hand, goals are normally set with the peculiar circumstances of a given society in

mind.

Secondly, the impact of globalisation on the level of foreign investment
inflows into Nigeria. This issue becomes necessary when it is borne in mind that

the major reason behind liberalisation of the country’s economic environment was



the quest to attract foreign investment both in the form of direct and portfolio

investments.

Thirdly, the role of globalisation on Nigeria’s economic growth and
development. This arose as a result of claims by the supporters of economic
globalisation that globalisation brings about economic growth and development
which translates into an enhanced standard of living and general well being of the

people.

th

Scope of the Research.

The scope of this wark is determined by the statement of the problem and
the objective of research. Accordingly, issues such as those raised in 1.3 above will

constitute the areas of interest of this work.
1.6 Research Methodology.

The research method to be used in this research would be essentially
doctrinal. It is to be conducted, mainly, in the library through the use of both
primary and secondary sources of law in the nature of statutes, case laws, text
books. works on cases and materials, journals, law reviews, articles, newspapers

and so on. These include materials sourced from the internet.

Secondly, classroom lectures as well as public lectures touching on the
subject matter would be put in use. This is in addition to empirical methods which
will also be made use of where necessary. It is also to be noted that the present
writer’s personal experience could be employed where necessary in furthering the

goal of this Thesis.



1.7 Justification.

This work 1s justified by the statement of the problem, the objective of the
research as well as the relevance of the subject of research to scholars, law

students, legal practitioners, members of the Bench and the investing public.
1.8 Organizational Layout.

Chapter one is the introductory chapter dwelling on historical background,
literature review, problems of the research, scope, research methodology,
justification and organizational layout. Chapter two deals with the concept of
globalisation, agents of globalisation, arguments about globalisation, and the

effects of globalisation on the Nigerian economy.

Chapter three focuses on trends in foreign investment in Nigerian. It deals
with foreign direct investment, forms of foreign direct investment, foreign direct
investment inflows to Nigeria from 1970 to the present era, foreign portfolio
investment, portfolio investment in Nigeria from 1986 to the present era, benefits
of foreign portfolio investment, negative effects of portfolio investment, and

determinants of foreign investment.

Chapter four dwells on trends in investment laws and policies in Nigeria,
treating such sub-topics as immediate post-independence era, the period of
indigenization and protectionism, the era of deregulation and liberalisation, entry
requirements for investing in Nigeria, participatory requirements, requirement for
technology transfer and skill acquisition, protection of investor’s property in
Nigeria, protection of intellectual property, incentives for investors, privatization
and commercialization as consequence of globalisation, and dispute resolution
mechanism, Chapter five is the concluding chapter summarizing the work, making

findings and recommendations.

10



CHAPTER TWO: CONCEPT, AGENTS, IMPERATIVE AND EFFECTS
OF GLOBALISATION.

2.1 Meaning and Thrust of Globalisation.

Globalisation has been defined, broadly, as “an increase in the impact on

sl

human activities of forces that span national boundaries™ . Furthermore, it is said to
be “the process of increasing interconnectedness between societies such that events
in one part of the world more and more have effects on peoples and societies far
away™.  These activities can be economical, social, cultural, political,
technological or even biological, as in the case of disease’. This shows that there
are several aspects of globalisation. However in this Thesis, our focus is on one of
these aspects, economic globalisation. As such, we will concern ourselves with the

definitions that border on that aspect.

Economic globalisation has been defined as, “the rapid integration of trade
relations and production and investment decisions across the globe by the
economic agents who employ and move investment capital and technology around
to take advantage of environment where their competitive edge can manifest in

. sod
high returns™".

It has been asserted that the last few decades have witnessed the growing

impact of an increased global integration of trade and capital flows, ably assisted

' Goldin, I. and Reinert, K. Globalisation for Development: Trade, Finance, Aid, Migration and Policy. World Bank
and Palgrave Macmillan, New York, 2007, p.2.

* Baylis, J. and Smith S. The globalisation of world politics: An Introduction to International relations. Oxford,
University Press, P.7 cited in Girigin, B.K. Globalisation

* Goldin, I. and Reinert, K. op.cit.

“ Odozi, V.0. Keynote Address presented at the In-House Seminar on Trends in globalisation of the world Economy
and Implications for Nigeria, for CBN Executive Staff, held in Kaduna, from 31* August to a* September, 1998, Itis
also found in CBN Economic and Financial Review, vol.36, No. 4, 1998. p.330.
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by an equaily, rapid growth of information technology.” This is in line with the
popular account which is to the effect that globalisation is a recent phenomenon.
This argument has however been countered by some who insist that, in some
important respects, it is not new®. It is their view that there had been integration of
peoples and societies around the globe, even though, the process sometimes
encountered challenges due to changes in policy, institutions or cultural
preferences which had restrained or even reversed it in some cases. They say that
in the 15" century, for instance, the Chinese Emperor, Hung-his, banned maritime
expedition, slowing down Asian globalisation considerably. Similarly, the
proliferation of nation states and the imposition of border controls in the 20"
century presented new obstacles to the movement of goods, capital, persons and

ideas among the countries of the world’.

In modern times, however, economic historians date the modern era of
globalisation to approximately 1870. The period from 1870 to 1914 is considered
by them to be the birth of the modern world economy, which by some measures
was as integrated as it is today. In support of this assertion, the words of John
Maynard Keynes, who wrote in 1919, are often cited. He described this period as

follows:

The inhabitants of London could order by telephone, sipping his
morning tea in bed, the various products of the whole earth, in such
quantity as he might see fit and reasonably expect their early delivery
upon his doorstep; he could at the same moment and by the same
means adventure his wealth in the natural resources and new
enterprises of any quarter of the world, and share, without exertion or

* kwanashie M. The concept and process of Globalisations. A paper presented at the In-House Seminar Seminar on
Trends in globalisation of the world Economy and Implications for Nigeria, for CBN Executive Staff, held in
Kaduna, from 31" August to 4" September, 1998. It is also found in CBN Economic and Financial Review, vol.36,
No. 4, 1998. Pp. 340-351 at p. 242.

® Goldin, 1. and Reinhert, K. op.cit,

" Ibid, p.5-6.
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even trouble, in the prospective fruits and advantages; or he could
decide to couple the security of his fortunes with the good faith of the
townspeople of any substantial municipality in any continent that
fancy or information might recommend. He could secure forthwith, if
he wished it, cheap and comfortable means of transit to any county or
climate, without passport or other formality, could dispatch his
servant to the neighbouring office of a bank for such supply of the
precious metals as might seem convenient, and could then proceed
abroad to foreign quarters without knowledge of their religion,
language or customs, bearing coined wealth upon his person and
would consider himself greatly aggrieved and much surprised at the
least interference. But, most important of all, he regarded this state of
affairs as normal, certain, and permanent, except in the direction of
further improvement, and any deviation from it as aberrant,
scandalous and avoidable®,

At this period, the global integration of capital markets was facilitated by advances
in technology which resulted in rail and ship transportation as well as in telegraph
communication. European colonial systems were at their highest stages of
development and migration was at a historical high point in relation to the global
population of the time’. This period is thus, termed the first stage of modemn

globalisation'’.

The second stage of globalisation began at the end of the second World War.
The end of the war was accompanied by a global economic regime developed by
the Bretton Woods Conference of 1944, establishing the International Monetary
Fund (IMF), World Bank, and the General Agreement on Tariffs and Trade
(GATT)"". It ended in the mid-1970s. This was followed by the third stage, which
is the current stage. It started from the mid 1970s and it still subsists. It followed

the demise of monetary relationships developed at the Bretton Woods Conference

® Ibid, p.7.
? Ibid, p.6.
* Ibid.
7 Ibid.
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and involved the emergence of the newly industrialized countries of East Asia,

especially Japan, Taiwan (China), and the Republic of Korea'%.

This stage being the extant stage of globalisation is the one that is of interest
to us in this Thesis. As with most phenomena, however, globalisation did not just

happen, rather it involves a process and it is also spread by some factors or agents.

2.2 Agents of Globalisation.

Globalisation as a phenomenon did not happen by chance, it has been said. It
is rather a result of deliberate efforts of institutions, governments, as well as
business organizations employing such things as persuasions, policies, businesses
and technology. Thus it can be argued that these are agents of globalisation, given
their roles, in its spread, both individually and collectively. These agents will now

be discussed.

2.2.1 Institutional Agents.

Institutional agents of globalisation are those institutions or bodies that are
not only global in nature but also play significant roles in the spread of
globalisation. For our purpose here, the terms refer to such bodies as the World
Bank (WB), the International Monetary Fund (IMF), and the World Trade
Organization (WTO). These institutions, in one form or another promote the
principles of liberalisation and /aissez faire market paradigm and give high priority

to commercial interests and have, in the process assumed the role of leading the

2 Ibid, p.7.
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globalisation of economic policy-making®. They have become major makers of a
wide range of economic policies that were traditionally under the purview of
national governments." The collaboration of IMF with such bodies as WTO and
the World Bank, for instance, can be seen in their respective Articles of
Agreement. Article X of the IMF’s Articles of Agreement calls for the IMF to
cooperate with any general international organization and with public international
organizations having specified responsibility in related fields. In like manner,
Article II1.5 of the Marrakesh Agreement establishing the WTO specifically calls
for the WTO to cooperate with the IMF and the World Bank. The Bretton Woods
Institutions (World Bank and IMF), for example, are charged with the maintenance
of macro-economic balances and sustainable rate of global economic growth and
development as well as the promotion of an orderly payment system. These bodies

will be discussed accordingly.
(i) World Bank.

The World Bank (the Bank) is a global institution of 187 member countries,
Nigeria inclusive. It functions as a group with five members: International Bank
for Reconstruction and Development (IBRD); International Development
Association (IDA); International Finance Corporation (IFC); International Centre
for the Settlement of Investment Dispute (ICSID); and Multilateral Investment
Guarantee Agency (MIGA). Through these five members, the group plays a
significant role in the process of globalizing the world, economically, and this can

be gleaned from their individual Articles of Agreement.

** Obadan, M.!. and Obioma, E.C. Contemporary Issues in Global Trade and Finance and their Implications. Journal
of Economic Management. National Centre for Economic Management and Administration.

Vel. 6, No. 1, January 1999, p. 1-39 at p. 10.

“ \bid
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In the first place, the IBRD promotes globalisation by promoting private
foreign investment by means of guarantees; or participation in loans and other
investments made by private investors. In addition, where private capital is not
available on reasonable terms, it can provide finance for productive purposes out of
its own capital, funds raised by it and other resources"”. The purpose of IDA is
similar to that of IBRD and as such also promotes globalisation'®. On the other
hand, [FC promotes globalisation through encouragement of the growth of
productive private enterprise in member countries, particularly in the less
developed areas. In carrying out this purpose, it assists in financing the
establishment, improvement and expansion of productive private enterprises as
well as stimulates and helps create conditions conducive to the flow of private

capital, domestic and foreign into productive investment into member countries' .

The ICSID provides facilities for the conciliation and arbitration of disputes
between a member country and investors who qualify as nationals of other member
countries'®. In effect, this body drives globalisation through its provision of a
platform through which investors from member countries are protected from
actions of host countries that they may complain against. As to MIGA, it drives
globalisation by its function of guaranteeing investment loss resulting from
expropriation, breach of contract, revolution, sabotage, war, civil disturbances,
insurrection, and terrorism by or in host country. It promotes Foreign Direct

Investment (FDI) into developing countries and acts as a potential deterrent against

** Article 1(ii) of 1BRD Articles of Agreement.

** Article 1 of IDA Articles of Agreement.

7 Article 1 of IFC Articles of Agreement.

* Articles 1(2) and 25 of the ICSID Convention, Regulations and Rules.
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government actions that may adversely affect foreign investors and their

investments'”.
(ii) International Monetary Fund.

On the other hand, it is discernible that the International Monetary Fund
(IMF), through its purpose Article, facilitates processes leading to globalisation.

Article 1 of the Fund provides, among others, the following:

a. To promote international monetary co-operation through a permanent
institution which provides the machinery for consultation and collaboration

in international monetary problems;

b. To facilitate the expansion and balanced growth of international trade, and
to contribute thereby to the promotion and maintenance of high levels of
employment and real income and to the development of the productive

resources of all members as primary objectives of economic policy;

c. To promote exchange stability, to maintain orderly exchange arrangement

among members, and to avoid competitive exchange depreciation; and

d. To assist in the establishment of a multilateral system of payment in respect
of current transactions between members and in the elimination of foreign

exchange restriction which hamper the growth of world trade;

With its 181 members, including Nigeria, IMF tremendously contributes to
the process of globalisation. This is particularly so when it is borne in mind that

member countries are expected to abide by the rules of the organization.

* Articles 2 and 11 of the MIGA Convention.
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(iii) World Trade Organisation (WTO).

The WTO, of which Nigeria is a member, has 153 members which accounts
for 97% of world trade™. It is a relatively new organization that replaced the
General Agreement on Tariffs and Trade (GATT) on the 17 of January, 1995. Its
primary function includes the supervision and liberalisation of international trade.

It does this by several ways including:

I. Negotiating the reduction or elimination of obstacles to trade, and
agreeing on rules governing the conduct of international trade;

ii.  Administering and monitoring the application of the WTQ’s agreed rules
for trade in goods, trade in services and trade-related intellectual property
rights;

iii.  Monitoring and reviewing the trade policies of her members, as well as
ensuring transparency of regional and bilateral trade agreements; and

iv.  Settling disputes among her members regarding the interpretation and

application of the agreements.”!

The provisions for cooperation between WTO, World Bank and IMF,
suggests that the three are the prominent agents of globalisation. The achievement
of “greater coherence” in global economic policy-making requires the subjection
of trading countries to rules and discipline determined by these three international
economic organizations which severely limit the exercise of national sovereignty

. 2
over economic matters™ .

 http://www.wto.org. sourced on 3™ of March, 2011.
 http// www.wto.org/. The WTO-a statement by the Director-General. Sourced on 3™ March, 2011.
“ Ibid.
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2.2.2 Technology.

Technology is playing a very vital role in the current process of
globalisation. It has been argued that since the industrial revolution of the 18™ and
early 19" century, technical innovation have led to an explosion of productivity
and slashed transportation costs. That discoveries such as electricity, the
telephone, the automobile, containerships and pipelines altered production,
communication and transportation in ways unimagined by earlier generations™.
Recent developments in chemicals, electronics and telecommunications now make
it possible for a resource poor country like Japan to have comparative advantage
and specialize in the production of a wide range of goods. This is made possible by
the fact that the major determinant of comparative advantage now is technological
innovation which is now a product of scientific research as against the received
theory postulation of comparative advantage being a product of resource
abundance. It is therefore the practice for a Transnational Corporation (TNC)
based in Europe or America to make use of its secret production processes to
produce goods in factories located in such pacific Rim-countries as Singapore,
Taiwan, Thailand and Indonesia, where they have economic advantages.This is
particularly the case with information Technology (IT) especially in the current

wave of globalisation, which is highly information based*,

IT combines progress in electronics, computing, and telecommunications to
come up with a highly dynamic process of storing, processing, transmitting and
presentation of information®. As a result of this development, countries are now in
a better position to respond speedily to changes in demand patterns and changes in

international comparative advantages. The emergence and rapid expansion of the

A Anonymous . UNCTAD: Globalisation and Trade. United Nations, Geneva, 1988, p.35.
“ Kwanashie, M. op.cit., p.342.
“lbid, P.343.
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information super highway has brought to the doors of people, all over the world,
information which has become a vital factor in daily decision making. Individuals
and organizations are now realizing that they do not have to be physically present

in any part of the world from any given location.

IT has opened great opportunities for the exploitation of economies of scale
and scope, making for rapid growth and conferring comparative advantages to
those with access to it. It is promoting the internationalization of production and
markets, which is central to the globalisation process. Today, information system
developments are constantly being applied to wide areas of the economy. They are

responsible for the increased productivity, quality and efficiency of a number of

26
sectors™ .

Globalisation of finance, for instance, has been spurred by improvements in
technologies for collecting, processing and disseminating information. Thus,
globalisation of national economies, opening of domestic financial and capital
markets, the liberalisation of capital account transactions, competition among the
providers of intermediary services, and increased private savings for retirement
which has stimulated financial innovation and created a multi-dollar pool of
internationally mobile capital, are all the effects of developments in technology,
particularly, IT*". New global communications technology has facilitated the
globalisation of capital flows in terms of scope and intensity. Worldwide,
computer links enable investors to access information on asset prices at minimal
cost on a real time basis, while increased computer power enables them rapidly to
calculate correlations among asset prices and between asset prices and other

variables. It also, enables investors to follow developments affecting foreign

“* Ibid.
" Obadan, M.I. Op. cit. p. 5 -6.
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countries and companies much more efficiently. And very importantly, the various
technological developments have brought significant reductions in transactions

cost including transport costs and communication costs.*

In this regard, powerful and irreversible changes in technology have made
capital, other factors of production, as well as goods and services highly mobile

and thereby, facilitate globalisation.

2.2.3 Multinational Corporations.

The Multinational Corporations (MNCs) are also potent instruments of
global trade and capital flows through their worldwide network of operations,
advanced technology, expertise and vast financial resources. These MNCs being
business organizations influence globalisation through their business operations.
They establish business units virtually in every part of the globe and in like
manner, engage in financial transactions. One of the major ways through which
they globalize the world economy is by establishing foreign direct investments
(FDI) around the world. Globally, there are not less than 77,000 MNCs with
hundreds of thousands of affiliates, employing about 6,000,000 people®. The rate
of spread of FDI is indicative of how much these corporations influence
globalisation. With the collaboration of national governments, MNCs are
increasingly spreading FDI both in number and value. In this regard, it is noted
that, these conscious and positive actions of governments as well as MNCs have
progressively increased the level of FDI globally such that from the 1990s, global
FDI flows have accelerated tremendously. Whereas it increased from US$59

28 %
1bid.
* UNCTAD: World investment Report (overview), p. 1.

21



billion in 1982 to US$203 billion in 1990, four times higher than the 1982 level, by
2000, it had reached US$1491.9 billion, or 15 times higher than the 1982 level™.
This global spread of FDI continues’".

Most recently, Nigeria has also contributed significantly to the growing
importance of intra-African investment, even in portfolio investment. As a result
of the consolidation of the Banking Sector in Nigeria in 2005, the country now has
financial institutions that are solid enough to seek opportunities for expansion
across Africa and beyond. A few Nigerian banks have opened branches in
European and American financial cenfres in recent years. However, it is
remarkable that their expansion occurred more in Africa, where Nigerian banks
have acquired interests in several countries throughout sub-Saharan Africa, mainly

through mergers and acquisitions™

2.2.4 Sovereign Governments.

Governments all over the world are increasingly influencing the process of
globalisation. They do this through removal of trade barriers, dismantling of
exchange control legal regimes, and adopting policies that are favourable to
foreign investment. This is more so with those countries which are members of the
major global economic organizations, that is, the World Bank, International
Monetary Fund, and the World Trade Organisation. This is because as a member, a
country, particularly a developing one, cannot afford not to carry out the dictates of

any of the organizations of which she is a member. Even where a country is not a

* Anonymous. Annual Review of Developments in Globalisation and Regional Integration in the Countries of the
Economic Commision for Western Asia{Summary).United Nations, Gneva, 2002, p. 2.
31 ¥

" Ibid.
* Anonymous. Strengthening Regional Economic Integration for Africa’s Development: Economic Development in
Africa. ( UNCTAD Report). United Nations, Geneva, p. 58.

22



member of any of these organizations, that county may, nevertheless, belong to one
or more of several regional economic organizations around the world. In this case,
that country stands to be indirectly bound by the rules of the larger global
economic organization as other members of the regional group may belong to a
global orgamization whose rules they are bound to comply with, irrespective of
their membership of the regional body. In fact, IMF forbids its members to engage,
cooperate or relate with any non-member or with persons in a non-member
territories in such a way that will be contrary to the provisions of her Articles of

Agreement33.

Moreover, supporters of globalisation have argued that globalisation has
come to stay because every nation now lives in a global economy in which flows
of trade, capital and knowledge across national borders are not only large, but
also are increasing every year. That any country that is unwilling to engage with
others risks falling farther behind the rest in terms of both income and human
development.’*  With this kind of argument, which is not far from the reality, one

can see why virtually every nation is, in one way or another, part of globalisation.

Consequently, Countries have been doing much to see that policies which
encourage globalisation, through FDI and in fact, other forms of investment are
consolidated. To this end, the Group of twenty (G-20) members® in their 2™ April,
2009 summit pledged to maintain an open trade and investment regime and to avoid

a retreat into protectionism, and while pledging to take whatever steps they can to

** article X1 {i) of Articles of Agreement cf IMF.

3% Girigiri, B.K. Globalisation and Industrial Relations in Nigeria, Evidence from 1986 to 2006. Labour Law Review.
Nigeria Journal of Labour Law and Industrial Relations. VYol. 1, No. 2, April, 2007, 89 - 107 at p. 91 -92.

® Thisis a group of twenty countries comprising both industrial and Emerging-market countries whose mandate is
mainly the promotion of open and constructive discussion on key issues related to global economic stability. The
members are: Argentina, Australia, Brazil, Canada, China, France, Germany, India, Indonesia, Italy, Japan, Mexico,
Russia, Saudi Arabia, South Africa, Repuhlic of Korea, Turkey, United Kingdom, United States of America and the
European Union.
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promote and facilitate trade and investment, also called on the World Trade
Organization, together with other international bodies to, within their respective
mandates, monitor and report publicly on the G.20 members adherence to these
undertakings on a quarterly basis®®. It is important to note that the members of the
G-20 collectively accounted for 86 percent of the global inflows of FDI in 2007 -
2008"". In some cases, regional economic bodies desirous of attracting more FDI
into their regions adopt some policies that could enhance the inflows of FDI in their
respective regions. An instance of these regional bodies is New Partnership for

Africa’s Development (NEPAD).

As evidence of the high rate of policy changes by countries in favour of
globalisation through foreign investment, UNCTAD reports that between July and
November, 2009, 51 countries worldwide made changes to their policy
frameworks affecting investments and that majority of these policies were in the

direction of liberalisation, promotion, and facilitation of foreign investment™.

23 Arguments about Globalisation.

Globalisation as a phenomenon has not been accepted by all as being
beneficial to all in the same degree. Thus, there are arguments to the effect that
globalisation is full of benefits and that even if there have been negative
experiences caused by the process of globalisation, the benefits outweigh whatever
harm it causes. On the other hand, those in opposition are of the view that

globalisation causes more harm than good and as such, the process should be

*Anonymous. Investment Policy Development in G-20 Countries. UNCTAD Secretariat, Geneva, 2009. See also

http://www.unctad.org.
* Ibid.
* Anonymous. Investment Policy Monitor. UNCTAD, Geneva, December 209, No. 1, p.1.
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discouraged even if not completely put to a stop. These two broad opinions are to

be discussed seriatim.

2.3.1 Arguments in Favour of Globalisation.

In the opinion of the supporters (globalists), globalisation makes it possible
for all nations to benefit from interdependence.” It is their view that globalisation
has ushered in economic and soctal development and as a result, there is currently
an unprecedented growth in global output and real per capital income further
resulting in major improvements in literacy, life expectancy and general human
welfare®. It is also their argument that the trend towards more integrated world
markets and economies has opened a wide potential for greater growth and
presents unparallel opportunities for developing countries that are prepared to raise
their standards of living. That over the last 30 years, greater integration into the
world economy through trade has allowed a significant number of developing
countries to partake in the opportunities and benefits of globalisation to develop
their comparative advantages and gain access to newer, more appropriate
technology, while financial liberalisation has increased their access to international

private capital, permitting them to realize much higher rates of economic growth™.

In this respect, it is said that prior to globalisation, many developing
countries, particularly in African, were mismanaged thereby causing a total

destruction of incentive structure, distortion of investment choices, neglect of

3 Kwanashie, M. op. cit. at p. 348 '
“® wohier 4. How to work for a better Globalisation cited in Okogbule, N S, Globalisation, Economic Soverieignty

and African Development Fram Principles to Reality,
* Obadan, M.t. and Obioma, E.C. op. cit., at p. 2.
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essential social services, widespread corruption, weakened competitiveness and

unsustainable external debt*.

It is as well the arguments of the globalists that globalisation has brought
about increased specialization and efficiency, better quality products at reduced
prices, economies of scale in production, competitiveness and increased output,
technological improvements and increased managerial capabilities. That it has
brought an increase in world trade and output which in turn ensures that consumers
derive the best satisfaction since the best of standards of quality are maintained
through specialization and competition™. The above constitutes some of the
arguments of those in support of globalisation. In view of all these, it has been
suggested that in order to enjoy the benefits of globalisation and even more,
developing countries, particularly the African countries, may have to do the

following:

(i)  develop a strong production base predicated on value added products and
opening up of their economies through adopting and maintaining liberal

trade and investment regime;

(i)  diversify export structures and developments of manufacturing export

capability;

(ii1) develop adequate human and institutional capacity, physical infrastructure,
and access to markets, capital and technology that are necessary for

integration into the world economy;

*“ Asekunowo, V.0. what Economic Gains has Nigeria Received from Globalisation so far. International Journal of
Business & Common market studies vol. 2, Nos. 1 & 2, 2004, pp. 53 ~62, at p. 54.

** Obaseki, P.J. Globalisation and the Nigerian Economy In: CNB Economic and Financial Review. Vol. 38, No. 2,
June, 2000, pp 17 -33 at p. 24
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(iv)

design and implement sound economic policies that would sustain the
confidence of financial markets and measure up to the increasingly stiff

competition in trade and;

develop and operate within the framework of strong regional and sub-
regional economic groupings, such as the ECOWAS, as a credible response

to the powerful force of globalisation™.

Arguments Against Globalisation.

There are contentions by the anti-globalisation group or “globaphobes™ (as

they have been called by a writer"), that globalisation, among others, only makes

rich nations richer and the poor ones poorer. They then went on to outline some of

their points, which include that:

(1)

(ii)

the globalisation thesis as a whole stands at odds with the realities of the
world. And that it is an “ideological construction™ propounded to justify and
to perpetuate relations of exploitation and also to contain collective

resistance from below:

globalisation has contrary to delivering “more for all” and the Third World
poor benefiting most, as assumed by its advocates, engendered rapid global
inequality over the past 30 years; it has consigned some regions of the
world, particularly Africa, to “economic wasteland”. Therefore, under
globalisation, the human experience far from being universalized has

become more differentiated than ever and that, the recent phase of the global

*“ Obadan, M.1. and Obioma E.C.Op. Cit. at 6 -7.
* Asekunowo, V. O. op. cit.,at p. 53.
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(1ii)

(1v)

(v)

(vii)

advancement has unleashed increased suffering and uncertainty far beyond

the Great Depressions of the 1920s and 1930s;

it is not the case, in reality, that there is general capital flows worldwide as
a result of direct investment by companies and individual entrepreneurs, of
activities on stock markets and commodity exchange, and of initiatives

taken by banks and financial houses, as alleged by globalisation theory;

global investment reveals uneven development because Foreign Direct
Investment (FDI) enters just a handful of economies. Besides, Multinational
Corporations (MNCs) have clear regional bases and they consider few Third

world countries for long-term investments;

in response to the dictates of globalisation as enunciated by the
International Monetary Fund (IMF), African countries have engaged in
adjustment programmes but instead of achieving economic growth,

experienced economic crises; and

globalisation entails a chain of class exploitation. Such that increased
internationalization of capital has created close relationships between the
subordinate ruling classes of Africa, Asia and Latin America, and those of
the core centres of capitalist world power. This has however, created crises
in diverse areas, which include struggles from below, in an ever increasing

manner*’,

From the perspective of African countries, specifically, it has as well been

argued that African economies have been characterized by low rates of domestic

savings and investment, endemic poverty, excessive dependence on commodities,

series of policy errors and heavy external debt obligations. Further, that Sub-

“Girigiri, B.K. op cit at p. 93-94.
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Saharan African countries are among the most indebted of the developing countries
considering standard debt indicators and income levels, such that statistically, in
year 2000, out of 34 countries classified by the World Bank as severely indebted
low income countries, 28 were in Africa. These countries are characterized not
only by low per capita incomes, but also by low social indicators (high illiteracy,
infant mortality, poor health, etc), poor investments and low economic

" . . 47
diversification™’.

In addition, it has equally been argued that globalisation of finance, in
particular, carries a very large risk which includes the fact that instability in one

country can almost spread instantly to others™.

This assertion finds justification in the case of the Nigerian Stock Market,
which crashed following the global financial meltdown that originally started in
Europe and America in 2007. The financial crises eventually spread to every part
of the globe, courtesy of globalisation of finance. In the same vein, the financial
crises associated with capital flows that hit Latin America in the 1980s, Mexico in
1994 and East Asia in 1997 — 98 were all traceable to globalisation®.

Another point against Globalisation is its effects on Sovereignty of nation
states. It has been argued that globalisation has eroded national sovereignty and
narrowed the ability of governments and people to make choices from options in
economic, social and cultural policies. That national policy making has equally
been globalised as a result of certain developments including the activities of
global institutions such as the World Bank, International Monetary Fund and the

World Trade Organization.™ According to Martin Khor, most developing

*’ Obadan, M.I. and Obioma, E.C. op cit., at p. 3-4.
“* Obadan, M.1. Op cit, p.13.

* Ibid.

* Ibid.
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countries have seen their independent policy- making capacity eroded and have to
adopt policies made by other entities which may on balance be detrimental to the
countries concerned’’. This view has also been re-echoed by Mofale Tsele® when

he said that,

A significant feature of globalisation is the erosion of the power of the
nation state. Whereas the state used to be a strong socio-political
institution, it has now been weakened and incapacitated from fulfilling
its traditional mandate for ‘common good for its citizenry’... At the
end of the day, in the face of globalisation, the rest of Africa become
independent by name only, rendering even the notion of national
sovereignty and democracy empty of meaning. We may have won
liberation which amounts to nothing than the hoisting of {flags,
singing our own national anthem and putting in the State house our
national leaders. Everything else is lost.

These statements can hardly be faulted when it is borne in mind that the
economic policies of the globalised world, particularly in less developed countries,
are determined by such bodies as IMF, WTQ, World Bank and other global and
regional economic blocks, such as the NEPAD, ECOWAS, G-20, MNCs, and so

OI1l.

With this situation in mind, it is not surprising that globalisation has been
likened to colonialism, neo-colonialism and slavery by a learned writer, who
further said that “globalisation destroys incentive in developing countries because

while developing countries have to open their borders for imports, they don’t (sic)

5! Khor, M. Globalisation and the South: Some Critical Issues, Ibadan, Spectrum, 2001, p. 4, cited in Okoghule, N.5.
op cit, p. 176.

*2 Tsele, M. Come, Let us Re-build: challenges of Globalisation for Aftican Economic Justice, A paper presented at
the 8" General Assembly of the African Conference of Churches held at Yaonde, Cameroun, from 22 — 27
November, 2003, p. 7.

* Agabi, K. SAN
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have the means to produce to prescribed standard and export to the developed

; 3254
nations .

The anti-globalists also say that globalisation has brought about serious
damage to the environment. It is their argument that because Multinational
Corporations (MNCs), have significant financial, political and negotiating power,
they can get away with causing a lot of damage to the environment, particularly in
developing countries that are trying to attract foreign direct investment (FDI). It is
said that one of the reasons why MNCs chose to locate production facilities in
developing countries is that these countries have less stringent environmental
damage requirements. In this regard, they argue that in some cases, the
governments of these developing countries would be willing to even inflict damage
on the environment in an attempt to attract FDI. An example in this case is a 1995

advertisement in which the government of the Philippines declared its willingness

k- | I 1 4 -

raze jungles”, “fill swamps”. “move rivers” and relocate

towns” to please investors™ .

to “fell (sic) mountains

This issue of environmental damage is rife with the operations of Oil
prospecting companies in the Niger Delta region of Nigeria. It is known that oil
spills, which occur in the region, have caused substantial damage to farmlands,
fishing waters and other aspects of the environment™. In recognition of the
potential threat by the operations of the MNCs to the environment, the
Organisation of Economic Co-operation and Development (OECD) urges MNCs to

take due account of the need to protect the environment, public health and safety

** Cited in Okogbule, N.S. op. cit, p. 180.

* Ibid, p.94-95.

“ Bello, A. environmental Rights in Nigeria: Issues, Problems and Prospects. Igbinedion University Law Journal,
Vol 4,

January, 2006. pp. 60-95 at p. 61.
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and to conduct their activities in a manner contributing to the wider goal of

sustainable development.

Specifically, the OECD’s guidelines on the environment encourage MNCs, among

others to:

(i) provide information on the potential environmental impact of their
activities;

(1) consult with the communities affected directly by the environmental
policies; and

(i) maintain contingency plans for preventing, mitigating, and controlling

%7, All these go to support the claims of

serious environmental damage
the anti-globalisationists that MNCs and their supporters, the IMF; WTO;
and the WorldBank, cause great environmental damage through

globalisation.

2.4 The Effects of Globalisation on Nigerian Economy.

The globalisation process, it must be mentioned, has not been rosy with the
economy of the country. Thus, there are several negative consequences of

globalisation on the economy and they inciude:
i, Stunted Growth of Nigeria’s Manufactures.

Trade liberalisation is one of the hallmarks of globalisation. When Nigerta
embraced globalisation in 1986, she had to alter her policies, including those

related to trade in line with the dictates of international Institutions like WTO

* Moosa, I.A. Foreign Direct investment: Theory, Evidence and Practice, Palgrave Magmillan, New York, 2002, p.
94.
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