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ABSTRACT

The thesis attenpts to do many things to nany
people. First, it attenpts to provide for the first
time a conprehensive legal literature on the N gerian
Conpany Law relating to foreign conpanies in N geria.
Secondly* it attenpts to explain the current
conpanies legislation-and other related |laws rel ating
to foreign conpanies in N geria and conpares the position
in Ngeria wth that of other African countries and
England. In sone way therefore, the approach has been

conparative in nature.

Lastly, the thesis seeks to show in what ways part
X of the conpanies decree 1968 and other related |egis-
| ati ons have attenpted to check, control, and tackle
the probl ens posed by the nefarious activities of sub-
sidiaries of multinationals in N geria.

The thesis thus attenpts to provide naterial for
| aw students, |aw teachers and |egal practitioners on
the subject while at the same tine it tries to educate
t he busi ness-nmen and the |aynen -about the things to
look out for in ,heir various dealings wth "Foreign"
Conpanies in N geria.

The thesis itself has been divided into nine df-
ferent chapters, each chapter dealing with a distinct

and seperate topic on the subject-natter.
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Chapter one which is the introductory chapter, intro
duces the probl ens posed by subsidiaries of foreign
conpanies in N geria and shows how part X of conpanies
Decree (anong other |egislations) was pronulgated to
alleviate sone of these probl ens.

Chapter two which deals -with the status of
foreign conpanies in England is ained at show ng, at
t he end, whet her the N geri an conpany | awhas f ashi oned
our law relating to foreign conpanies after Britain
or has departed in appreach fromthe English Law,

The third chapter explains the historical pers-
pectives of the |aw under analysis and shows how the
| aw has envol ved from not hi ngness to a concrete and
strict |aw

Chapter four defines what in N geria is neant
by the term "forei gn conpany” while chapter five under-
takes the business of explaining the requirenent for
sone foreign conpanies to convert and then later in-
corporate as N gerian conpanies - the two nandatory
things to do if the foreign conpanies are to continue
to do business in Ngeria, The consequences of non-
I hcorporation by the foreign conpanies are also explai ned

in the chapter.
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Chapter six is novel. It explains-the |aw and
the procedure for instituting |egal proceedi ngs agai nst
foreign conpanies in Ngeria as it relates to the ju-
risdiction of courts, service of process and venue.

Chapter seven di scusses penal ties against defaulting
foreign conpanies which fail to abide by the obligations
I nposed upon them by Part X of the conpani es decree
1968 while Chapter eight tackles the issue of w nding
up of foreign conpanies in N geria.

The |ast chapter (Chapter nine) summarises the
thesis and deals with proposals for reform |In concl u-
ding, the thesis shows that the N gerian |law relating
to foreign conpanies was and is not fashioned after
the law in England (as is custonary for Ngeria to do)
and that the N geriaAl aw has evol ved a uni que approach
in attenpting to solve the probl ens posed by the subsi-

diaries of foreign multinationals in the country.
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PREFACE

The rational of my choosing to write a thesis
on this aspect of our company law is that no legal
literature exists in a systematic form on this area

of company law in Nigeria.

The thesis thus is the firgt nttempt to compre-
beneively tackle this relegated but most -important

Agpect of our law,

The thesis itself attempts to explain the
current company legislation and other related laws
relating to foreign companies in Nigeria and also
attempts to compare the position in Nigeria with that
of other African countries and England. Thus in

some way the approach has been comparative.

It is my sincere hope that this thesis would
go along way to balance the legal literature available
on companies in Nigeria and that it would be of immense
value to law students, law teachers and legal prac-

titioners in the private practice,

If the thesis is able to achieve these objectives,
then the purpose of writing it would have been worth-

while and justified.,

Yi,B, IDAKULA
JUNE, 1984
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CHAPTER ONE

INTRODUCTION

Part X of Companies Decree 1968 which is the
focus of this thesis has only four sectionst i
Few as these sections may be however, they consti~
tute the COmpany Law dealing with the subject
matter of foreign Companies in Nigeria.

And as far as we are aware, there is no single
Nigerian Legal Literature dealing with this all
important subject. No Kigerian writer on Compiny
Law has dealt with the topic either exclusively or
even partially in any book or journsl. The few books
on Company Law in Nigeria that have had to tbuch on
the topic, have dealt with the subject in an extremely
brief, sketchy and haphazard manner, The result has
been that generally, the subject matter of foreign
Companies in Nigeria has been treated with coetempt
and has been completely relegated to the background!

Yet, we cannot afford to *r .at this most important
subject-matter shabily}! For as at today, there exist
well over 2,0001 different types of "foreign"2 Companies
doing busginess in Nigeria., These forelgn Companies
which are engaged in all the major sector33 ¢f the
economy deal with lives of millions of Nigerians,

.l.2/
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They deo various businesses which affect not only
Federal and the State Goverhments, but even the
security of the nation. These Foreign Companies
are the Multinationals!

A Multinational corporation has been defined‘
as a Company which has its parent headquarters in =
developed country but has subsidimry operations in
a number of other countriea.5 It is these corpo-
rations which are wealthy and have expertise in tech-
nology that control most of the meaningful economic
activities in wmost developing countries. They are
not only owned and wholly controlled by the Western
bourgeois, but their gystem of operation are speci-
fically geared to serve Western interesta.é Thus
their control and profits and other surpluses are
firmly located in Western Europe and North America.

The control which these foreign multinational
corporations have on the Economies of the developing
countries gives them wide influence and jurisdiction
to manipulate the Economic policies of their host
countries, The fiscal and monetary policies of the
developing ccuntries can and are usually therefore
seriously thwarted by the Economie powers of -these

corporations,

oee3/
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In many instances thus, these multinationals have
brought political and Economic disruptions in their
host countries.

The overthrow of Allende -in Ch4ile, the frequent
upheavals in Kenya and the middle-east and the poli-
tical upheavals in Nicaragua and El Salvado (all in
developing countrieg) have been attributed by and
large to the powerful Machinations of the multina-
tional ccrporations such as I.T.T., Lanrho, Shell
and EP respectively.7

Apart from these political dangers which these
foreign multinational companies pose, national eco-
nomiec policies of the devel ping countries which do
not favour them are usually in danger of being sabo-
tagrd.s For example, economic policies such as tax
and tarriffs etec by developing Gevernments, designed
tc enhance productivity and foster capital accummula-
tion are more often than not seriously weakened by
the manipulations of 4the multinationals. Thus one
finds that tax and tarriffs lawa in the developing
countries are usually seriously circumvented by the
mal-practices of the multinationals or made completely
9

ineffective.

0004/
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All these malpractices employed by the multina-
nationals corporations to weaken the Governments of
the developing countries have the same objective:
that of maximising the corporations.10 overall profits
and ensuring the repatriation of the profits. And
the net effect of their actions is that devel. ping
countries are deprived of their tax revenue and
foreign exchange vhile their measures for arresting
inflation are undermined.

Multinational corporations being foreign conm-
panies realise that they can only continue to enjoy
their privileged position if they have - superior
economle power and can control the economy and Govern-
ment. They therefore strive to deprive the economy
and the host country of the ability to independently
order their Fconomy and organise un-aided, the pro-
duction of Goods and Services!

Unfortunately however it ie these activities of
multinational corporations of which part X of the
companies decree seeks to control, that has been the
subject of relegation by Nigerian writere, authors
and academicians. ‘It is therefore to correct this
position and fill the vecuum in this relatively un-
explored area of the laws governing foreign companies
in Nigeria that this Thesis has been undertaken.

eva il
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Various Governments through laws, have reacted
to the probleus created for the indigenecus popula-
tion by multinational corporations and other foreign
investors, and have also designed policies to enable
the indigeneous population play their rightful role
in the Economy. In I'lreria, in order to check these
nefarious activities of the foreign companies, Part X
of the companies decree 1968 was specially promulgated.
The indigenisation Decrees of 1972 and 1977 were also
designed to check and control the obnoxious activities
of these ﬁompanias. Consequently today in Nigeria,
some enterprises (as a result of the indigenisation
decree) are specifically reserved for Nigerian citizens.'!
If therefore an alian company owned any of the enter-
prises reserved exclusively for Nigerians, it was
required by law to sell or transfer the onwership of
the enterprise to Higerian citizeng and associations.
The main objective and purpose of this study
therefere is to show to what extent, the Nigerian
company law has attempted to tackle the problems posed
by the foreign nmultinetionals in this country.12
Secondly, it is desligned to shed some light in this

relatively dark region of our company law as no

similar work of this nature has yet been undertaken

Y
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o
by any known foreign or Nigerian writer on this aspect
of the Nigerian law relating to foreign companies,

In undertaking this study the writer has had to
face alot of obstacles, chiefly amongst which is the
dearth of materials, The case law which exists on
this aspect of our company law is scanty and in some
areas completely unavailable., We have therefore had
tc explain the position of the law in certain areas
with the position of the case law in sister African
countries that have similar legislation relating to
foreign companies. Thug illustrations hre2 been nade
with materials from Ghana, Kenya, Zambia and Ethiopia.

Furthermore the study has taken a comparative
approach. It has attempted to compare the position
of the Nigerian Law with that of the developed and
other developing countries and has tried to show in
which areas there has been some improvements.

The work itself has been divided intc eight
different chapters, each chapter dealing with a sepe-
rate topic on foreign companies. Since Nigeria has
over a period of time, fashioned mocst of its laws after
the English laws, the status of foreign cempanies in
England is explained in chapter two.

cants
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The aim of éoursé iz to see at the end; whether
Nigerien company law has still fashioned the law
relating to foreign companies after England, and if
not, what departure or improvements have been nade,
The third chapter which deals tith the Historical
perspectives of the law relating to foreign companies
in Nigeria tries to pick up the subject matter from
the roots with the hope that the present positition
of the law would be better understeood,

Chapter four of the thesis begins the actual
discussion of the law relating to foreign companies
as per Part X of the companies Decree 1968. The
discussion starts by defining what is meant by the
term foreign company in Nigeria. Chapter five then
deals with the requirement of the foreign company to
convért to sr incorporate as a Nigerian Company
before undertéking any business activity in Nigeris,
and explains the consequences of non-compliance,
lLegal proceedings against foreign companies in Nigeria
is deslt with in chapter six. This is the chapter
that explains the law relating to the -procedure,
venue, jurisdiction of courts and service of procesces
on foreign conpanies.

.8/
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Chapter seven discugses penalties against
foreign companies that default to comply with the lew,
while chapter eight deals with winding up of foreign
companies in Nigeria, The last but not the least
chapter (chapter nine) deals with conclusion and pro-
posals for reform,

A general word about Part X of the ccmpanies
Decree, This part of the decree attempts to regulate
and control the activities of foreign companies in
Nigeria. And in doing so it has rejected in its en-
tirely, the personal status of foreign companies
and compelled them to seek Registration as Nigerian
companies. The effect of this "Nationalisation" of
these companies is that they are completely sublerged
or 1ide to submit to the jurisdiction of Nigerian Courts.
Also, they are forced tc make all the required disclo-
sures to the Nigerian pecple just iikﬁny Nigerian
conpany would do before dcing busiiess. Furthermore,
all the laws affecting Nigerian Companies as per the
companies decree 1968 are by Part X of the decree to
apply to any foreign company (not exempted) seeking to
do business in Nigeria., The total effect of these controls
is that they have gone along way in checking the nefa-
rious activities perpetrated by foreign multinationals in
Nigeria,

.'.9/



It is hoped therefore that as we go through
this pioneering work 1t weuld serve the purpose of
shedding scme light on this dark region of our

company law «vhich nithertc has been left unexplored.

...10/
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New Nigerian of Saturdey 7th March, 1981 Page 10,
i.e. Foreign Companies turned Nigerian Companies,

Such as construction Industry, Banking Industry,
distributive trade, oil drilling - Marketing and
Manufacturing industries etc. ete.

Nwankwo Authurt A: Can Nigeria Survive?
(1981) Enugu, fourth Dimenpion PF,55.

Examples of subsidiaries of Multinational
Conmpanies in Nigeria are: U.A.C. ENig) Ltd,,
Union Bank (Ni Ltdc. Mobil 0Oil Nig) Ltd..
Juliue Berger %Nig) Ltd., I.T.T: (Nig) Ltd.,
u,7.C, (Nig) Ltd., P.2. etec (See PP,111-115 Ibid)

Usman Y.Bala: Transnational Companies and
National Development in FOR THE LIBERATION OF
NIGERIA (1979) LONDON, P.52.

Nwankwo A,A; Can Nigeria Survive?
(1981) Enugu, Fourth Dimension PP.106,

In Nigeria, there is no official data available
showing political & econoic sabotage that these
subsidiaries of multinationals have committed.

In Nigeria Tax and Tarriff laws were usually
circunvented through the loophole created by

law in granting approved user scheme and granting
of repatriation of profits and dividends to

New foreign investments.

GCoel R,K: Indigenisation: Corporate Control by

Nigerians A Plea for Company Law Reform, In the
Nigerian Journal of Public Affairs Vol.X No.11

0CT. 1981 Page 81,

S.4(1) of the Nigerian Enterprises Promotion
Decree 1977. '

See P.162 of the thegis for the analysis of
the problens,
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CHAPTEN TWO

THE STATUS OF FOREIGN COMPANIES IN ENGLAND

Since the Nigerian company lews have over a
perlod of time been modelled after the English company
laws, it may not be out of place, to look at the
position of foreign companies in England and see to
what extent, if any, Nigerian company Lew hags made
some improverents upon its English, counterpart.

DEFINITION

The term "foreign cowmpany" in England has been
used to mean a company incorporated otherwise than in
Bngland.1 This cannot be otherwise because although
& conpany formed in England may chanfe its residence

yet it nevertheless would remain an English company
to a foreign country/ hecause its domicile is in England,
If the foreign coupany is registered, then subject to
the jurisdiction of Erglish courts 1t will also be
bound to comply with the provisions of the companies
Acts as are applicable in England. A foreign caompany
therefore is and can only be one which has been formed
under the Law of ancther state (with a domicile other
than England) but carries on business in England.

If such a company has no corporate personality
however, it cannot carry on business in England, for
under the English p:inciples of company law, the coms=

pany cannot be said to exist.

ine 42
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On this principle therefore it has been held

that in England, the use of the term foreign companies

primarily denotes foreign associations that have

corporate entities in <their countiry of origin.2

If the company is a corporate entity and has
established a place of business in England, it is
required by 1aw3 tc deliver to the Registrar of com-
panies for registration 4the following:

(a) a certified copy of the instrument containing
its constitution (if in foreign language, its
certified translation thereof).

(b) a list of its Directors amd Company Secretary
showing the nameg, their residential addresses,
their nationalifga3s and business occupations
ete.

(e) The name and address of one or more persons
resident in England who is or are authorised
by the compasny to accept service of documents

on its behalf.

Curious enough,4 failure by an Oversea company
(i.e. foreign company) to deliver these documents
to the Registrar of companies however does not render
its corporate status being disregarded or render it
incapable of acquiring or disposing of properties

a e 13
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nor doeg it invalidate any contract or other transac-
tion entered into by the company or prevent it from
enforcing its right.s

If however, a foreign company delivers the
documents to the companies Registrar, the Department
of trade may cause the Registrar to serve & notice on
the company that the Department considers it undesi-
rable for the company to carry on busieess in England
under ite corporate name.6 Once such & notice has
been issued to a foreign company then the only thing
ieft to it would be to change ite corporate nanme

agreeable to -the Trade Department or wind up business,

PERSONAL LAW OF FOREIGN COMPANIES AND THE LAW OF ENGLAND

The general rule concerning the personal law
of foreign companies operating in England is that
their existence and powere should be determined by the
law of the country to which they were incorporated.
And to find this out, one has to find out the statute
of that country creating them. In other words, the
powers of foreign companies are governed by the instru-
ments establishing them and the law of the country where

they are domiciled.7

seald
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But as Gower (1969) has rightly pointed out®

if
the principle is carried to its logical extremes, it
is bound to be abused. For instance promoters will
be encouraged to incorporate their companies in the
country having the laxiest corporations laws and then
leave that country to operate in countries where
harsher laws exist so they can be sheilded by the
cloak of their personal laws: a protection that will
be denied the indigenous companies with whom they
will be competing.

Clearly therefore those other countries in
which these foreign companies operate should =-and
usually do in the interest of their citizens impose
some limitations on the extent to which foreign com-
panies can operate within their countries. In some
countries this limitations has taken the form of
absolute prohibitions of certain things by the
foreign company, in some others, it has consisted
largely of restricting trade by the foreign companies.
Yet in others the personal law of incoporation of the
foreign companies have been rejected outright in
favour of the laws of the country where the foreign

9

company is operating.

L ] 15
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But in England the story is abit different.
This is because English rules of conflict of lews
accord to the personal laws of foreign companies,
the law of their domicile. Thus for instance, the
question whether or not a foreign conpany exists as
a corporate body or not depends according to English
law on the law of the place where it was alledged
incorporated.10

knglish law will therefore always recognise a
foreign company as a corporate body if it was duly
incorporated according to the laws of the foreign
company. And 1if the foreign company has ceased to
have any corporate existence according to its
personal law, English law will accordingly also accept
that it no longer exists.11

Znglish law will also treat the question whether
a foreign company's transaction is ultra=vires accord-
ing to the law of the place of its incoporation. This
is so because generally, the capacity of a company is
limited by its constitution and the law governing the
transaction in question. But as (Gower has again rightly
stated, English courts would not however, allow a
foreign company to escape 1l1liability on an English
contract by providing the: its personal law recognises

an even stricter ultra-vires doctrine then that of England,

«ee 16
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becauge this will go against the protection of
innocent third parties. Thus it has been said that
English courts will not enforce a fecreign law con-
flicting with English public policy.12
Also once & foreign company has changed its
corporate neme in England and it has been approved
by the Department of trade, the Registration cof
Business Act 1916 will apply to it before it carries
out any business in England in a name other than
1ts corporate name.13 The effect of this Act on

the foreign company is that its new corporate name

must be registered in England.

Furthermore, formerly a foreign company that had
delivered the required particulars about itself to
the Registrar of companies had the same power to
bold land in Fngland as i{ it had been incoporated
under the companies Act 1948,1¢ however the position
has changed, Today a foreign company has no statutory
power to hold land even if it has delivered the
required particulars to 4he Registrar until its cons-
titution or the law of the country in which it was

incorporated so provide.15

R & |
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However the guestions whether the human members
of the foreign company are personally liable for the
company's debts and what constitute its agents or
organs with power to act for it are governed according
to Fnglish Law by the law of the country of incopora-

tion of such foreign company.16

"inally, but not the least, all internal guestions
arising between the foreigncompany and its members
are governed according to English law by the law of

17

the place of its incorporaticn, and the company's

constitution,

Thus as will be noticed, it is only in little
instances that English law interferee with foreign
companies, or better still, it is only in a minority
of casez that foreign companies' personal laws causes
difficulty in England., This is so because of the

nature of English rules of private International Law,

DISCLOSURE REQUIREMENTS BY FOREIGN COMPANIES IN ENGLAND

Disclosure requirements is one e of the areas

that English company law interfares (or infact comes
in) directly to make provisiones regulating foreign
companies operating in England. And this is done in-
order Lo protect prospective investors from fraudulent

activities of the foreign companies.

L 18
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This interference must therefore be seen more as a

necessity rathegy than a deliberate conscioue policy.

The pbgilosophy here is that to be fore-warned 1is
to be fore-armed, and that by and large it is believed
that the best protector of the investor ies the investor
himself, Thus ;t is thought that if an investor has
the opportunity of knowing almost every essential
thing about a company, he can be in a better position
to decide whether or not to invest in it.

It is on thi; bagis that part X of the English
companies Act 1948 makes it obligatory on foreign
companies to make certain disclosures. Under section
407 of ceompanies Act 1748 therefore, a foreign com-
pany that has established a place of business in
England and is operating, is required to file with
the Registrar of companies:-

(4 a copy of its instrument cf incorporation.
And if the eopy is in a foreign language, a
certified translated copy in English,

(ii) & list of Directors and Secretary of the com-
pany,

(1ii) The names and addresses of one or more persons
authorised to accept service on behalf of the

foreign company in England:

U 19
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It has been rightly argued19 that the reguirerent
on the foreign companies to subnit to the companies
Registrar the name or names of person{s) authorised
by the company to receive gervice in England on its
behalf trancends mere disclosure ofinformation about
the company, because in addition to that, it corpels
the foreign company to sutmit to the jurisdiction of
the English Courts.

Furtharmore: it has been conten69620 and

rightly so, thatgthe registration of Lhe company's
Instrument (i.e.;its constitution) and the submission
of the particulars of Directors and Secretary imply

a limitation on the foreign company on the general
English principle that it is the law of incorporation
which determines the compeny's organs., For a foreign
companry may waell not have had a director or a Secre-
tary as one of its officers or organs of operation
and this infact might not have been & requirement by
the percgonal laws of the company, yet with this provi-

sion, a foreign company is compelled to have Directors

and a Secretary.
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Furthermore, a foreign company must exhibit its
name and the name of the country where it was incor-
porated outside every place of its business, 1f the
liability of its members is limited it nmust also ex-
hibit a notice to that effect outside every place of
its business.21 These same information must also be
gziven in its letters, notices and business publications

if the eompary decides to have them.

‘ Also a foreign coumpany muet prepare an
annual balance sheet and profit and loss account and
it must deliver ccpies cof such accounts to ghe Registrar
of companies. The only excepticn here is that unlike
companies incorporated in England, it is permissible
for @ forelgn company in matters concerning accounts,
to omit certaia information in relation to the turn-
over, taxation and tne companies holdings: subezidiary
and associated companies. Also the accounts need not
be acoompanied by a director's, or Auditor's report.

Trade catalogues, trade circulars, show cards and
business letters of foreign companies umust alsc state

the namee and nationalities of its directors.23
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A foreign company which has established a place of
business in England and which has created a charge
on a property or acquired such property already
subject to a charge, mwust register the charge with
the Hegistrar of companies and the Register of
charges must be kept by the company itself as if it
were an English company?4 Failure to register the
charge entails the same consequences as if the
foreign company were also an English company.25
Furthermore, prospectuses issued by foreign
companies (or by other persons on their behalf) in
connection with the issue, sale or placing of their
shares or debentures are regulated by provisions
which are practically identical to those relating
to the issuances of prospectuses of English com-
panies. And these regulations apply whether the
forelgn company has established a place of business

26

in England or not,

In addition to the information<’

required to be
inserted in any progpectus, the prospectus of a
foreign conpany must contain particulars of the com-
peny's instrument (i.e. its constitution) and the

encctment under which it was incorporated.
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1t must also offer For public inspection copies
of its constitution and that enactment must also in
the prospectus, name the country where the company
was incorporated snd the address of 1tg principal
office in England.28

Finally, but not the least, the provisions of
the companies Acts 1948 to 1976 which enmpower the
Department of trade to investigate the affairs of
companies by requiring the production of company's
books and papers and to take renedial proceedings
as a result, also apply to foreign companies which

cerry on business in Engla.nd.29

WINDING UP OF FORFIGN COMPANIES Il ENGLAND

The other aspect where English laws apply to
foreign companies operating in England relates to
winding up of the companies. By and large, the
winding up of foreign companies is moverned by the
same rulee as the winding up of an unregistered

30

English Company. Thus the mere fact that the foreign
company has already rceased to exist under ils personal

law is no bar to an English winding-up order.
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Infact, that it has bcen dissolved, is one of the
grounds on which an order may be made to wind vup a
foreign company. The other grounds for which a foreign
conpany can be wound up in bEngland are the inability
of the foreign company to pay its debts; and that

the winding «up is just and equitable.31

The amin purpose why Englisn rules apply to
interfare with the percsonal laws of foreign companies
in the Area of Winding-up, is that by giving the
English courts this winding-up jurisdiction, it helps
to fill the gap in the wall created by the personal
laws of the foreign companies for the protection of

outsiders having dealings with the foreign companies.

%hia is because the registration and disclosure
provfsions of the English law governing foreign com-
panies may prove to be inadequate, either because they
may nolt be complied with at the time they should or
because they nray not -apply where a foreign company
has not established any place of business in England,
In these circumstances therefore, those having dealings
with the foreign couwpanies may find it difficult in
obtaining full informetion about the company. The
provigions of winding up thus fills the gap in protec-
ting both the investors and the creditors against any
fraud that might have been committed by the foreign company.

.0.24
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When a winding up order is made by the court
as a result of the grounds earlier on enumerated,
the asseta which the liquidator méy ecollect and
dsitribute are those owned by the company at the
commencement of the winding up. And if it had
previously been dissolved in its country of incor-
poration, the assets owned by it at the date of its

dissolution.32

If the foreign company had been dissclved in
the country of its incorporation, its assets in
England will be vested in the crown as bons vacan-
tia,33 but on the making of s winding up order the
liquidator has power to take possession of all such
assets and the court can vest the legal title to
then in him?4 In this case, the company is treated
for the purpose of winding up as though it still
exists notwithstonding its disscelution in its country,.
Thus the ligquidator may bring actiecns in its nane
to enforce causes of action which acrued before or
since 1ts dissolution,>>
Generelly, also, with leave of the court,
actions may be brought against - the company by credi-
tors.36 |
T Py
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Furthermore, contracts which were terminated
or broken by or in coné;quence of the ¢ompany being
wound up are treated ag‘termin&ted or broken when
the winding up order is made in EBngland, not when the
COMPANY Was dissolveﬁ in its own country.37

Generally, winding up orders against foreign
companlias aré by and large brought by creditors,
and after their debts have been paid, the crown
claims the residue of the assets as bona vacantia
if the company hed slready been dissolved under the
law of the country where it was formed.jg- It is
suggested however that the better view should be that
if a person can prove kie right to a share of the
conpany's residual assets either as a member or in
succession to a member, the c¢rewn should concede
that share te himnm,

A winding up order may als¢c be made on a foreign
éompany even though the company has never had a place
of business in England provided as bEvershed Mr.R., has
said, there are sssets in England to administer and
there are persons subject to the jurisdietion of

English courts who are interested in the assets,
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Finelly, for the purpose of invoking the
winding up jurisaiction, it is irrelevant that a
foreign company is incorporated or not, This is
because under English company law the same provisions
that apply to unregistered companies apply to foreign

companies in relation to winding vp.

CONCLUSION

from the foregoing 4therefore, the following
conclusions can be deduced as regards foreign compa-

nies in England:

s First, that English law recognises that the
place of incoporation deterwmines a company's
personal law,

2y Secondly, that because of the inherent dangers
in such recoznition, English law affords three

forms of protection to the creditors viz;

(2) That English private international
law allows the foreign persocnal lew onily
a little say in regulating the company's

relaetions with outsiders,

e 27



(b) That foreign companies which establish
a place of businese in England are forced
to comply with the provisions of English
rules reparding disclosures of material

information.,

3. Thirdly, that foreign companies way be wound up
in Eingland according to English rules though they
have no pluace of business in England or have evep

ceased to exist in their country.
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FOOT NOTES

company
See Page 668, Principles of ModernsLaw by

L.C,E. Gower for more analysis,

This view is expressed by L.C.D, Gower in his
bock above., DBut see Eateman V. Service (1818)
6 pp case 386 where it was held interalia that
a company formed in a country outside Great
Britain whether incorporated by the law of that
country or not may carry on business in Great
Britain without being inccrporated under the
comparies Act 194€ however large or small its

membership may be,
5.407(1) Companies Act 1948,

There is no where in the Act where consequences
are provided against overseas compenies for non-

delivery of the documents.

‘Curragh Investiments Ltd, Vs. Cook (1974) 3 all

E.R. 658

5.31(1) & (2) Companies Act 1976,

.. 29
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10.

g 35 ("

12,

13.
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In Gasque V I.K.C. (1940)2 K.B. 80 it was held
interalia, that in private International law, the
legal effect of the formation of a Company and

the rights, powers and duties of its members and
directors are determined by the law of its domicile.
See also PP.197-8 private International law by
Cheshire 9th Ediction.

L.CsB., Gower: Principles of Modern Company 1aw

PP.669-

An example of a country in such category is Nigeria,

See Sections 369 & 390 companies Decree 1962,

Kussian and English Bank V Barring Bros. & Co,

{(1936) 1 all E,R, PP,406 - ¢05,

This is however subject to statutory resurrection
for the purpose of winding up the company in
Enzland, J¥n this respect, the dissolved company
is revived and its English assets vested in the

Crown.

PFP.671 (Fodnote 19) Principles of Modern Com-

pany Law by L.C.E. Gower.

S.32(1) Companies het 1976,
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15.

16,

19.

2he

= 38 =
5.408 Companies Act 1948

This is the positlon since the repeal of the
legislation relating to Martmein by the Chari-

ties Act. 196C.

See the case of General Stregm Navigation Vs

Guilleou (1643) 11 M & W, 0. 877.
Spillor Vs Turner (1897) Ch,911.

The other area is the winding up of foreign

companies in England.

PP,£73 L,C.B. Gower, Principles of lodern Com-

pany Law,
Ibid
S5.406 & 411 Companises fhet 1948

Znglish Oversea Companies (Accounts (Excep-

tions) ordey 1968

£.201 (1) (2) Companies Act 1948
5.106 Companies Act 1948

$.95(1) Companies Act 1948
S5.417-423 Companies Act 1948.

Such as the name of the company; Names of Di=-
rectors and Lhedr addresses; objects of the
corpany, profit & loss account etc,
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28,

29.

30.

31-

32,

33.
3.

35.

S.417 (1) Conmpanies Aet 1948.
S.165 - 171 Companies Act 1948,

In England, under its jurisdiction to wind

up unregistered couwpanies, the court may wind

up compenies formed or incorporated outside
Great Britain whether or not they have been
wou~d up or dissolved in their own countries,
provided the Company has assets in England which

the court can administer.

5.399(5) Companies Act 1948 provides that win-
ding up coculd be just and Equitable if there
is oppression of the minority by the majority

sharcehclders.

See agnin, Russian and English henk Vs Earring

& Coc, (1936) 1 all CR.518.
Re Azzeff - Don Commersial Bank (1954) Ch.315
S5.244 Companies Act 1943

Russien & English Bank Case (Supra)

...32
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8.231 Companies Act 1948

This was held in Re Russian Commercial and

Industrial Bank (1955) 1 Ch. 148.

This Principle has however been challemnged

in the case of He Banque des Merchands de
Moscow (1958) Ch,182 where it was held on the
contrary that the crowns claim to the assets
are corpletely extinguished by the winding

up order so the residual asseta of the Com-
pany are only distributable among its menbers
in accordance with the system of law which
goverhed the company before its dissolution.

-»
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CHAPTER THREEL

HISTORICAL EVDLUTION OF COMPANY LEGISLATION
RELATING 10 FORKLGN COMPANIES IN NIGERIA

The subject-matter of foreign companies in Nigeria
can only be properly understood by understanding the
historical development of company law in Nigeria. This
cannot be otherwise, because prior to the advent of
Europeans in Nigeria, little or nothing was known about
companies. g

The History of company law in Nigeria was thus
occasioned by the history of foreign companies.

Without foreign companies the development of compéhy

legislation in Wigeria would perhaps not have

attained the present stage.

THE PERIOD BEFORE 1876

The earljiest commercial corporations known in
Nigeria were [oreign corporations and companies,
having besn incorporated cutside Rigeria. Examples
of these companies were the Royal Niger Company and
the United African Compqhy. However, before the
period 1876 - tifteen years after the British had
colonized Lagos1 and established a Lagos colony -
there were absolutely no laws in Nigeria governing

companies' operations, which were in eny case all foreipgn.
p Y 4
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Thus foreign companies carried with them to Nigeria
their foreign status and enjoyed the rights and pri-
vilages of their status as if they were operating

in their countries of origin.2 These rights and pri-
vilages enjoued by the foreign compahies in Nigeria
at that time, included for example, the limitation

of liability which had already been achieved in

England.
1876 - 1912

In 1876 however, the British Administration in
Lagos promulgated a supreme court ordinance for the
colony of Lagos, This ordinance provided for the
establishment of a legal system in the colony and
the reception of some existing English laws into
the system. The received English laws were to be
the common law, the doctrines of Equity and the
status of Genral applicaticon which were in force in

Egnland con the 24th of July 1874-3

After the 1900 procclamation of the Northern and
Sothern protectorates, the British administration
later enacted for each of the regions, a supreme court
proclamation which provided that the common law, the
doctrines of Equity and the statutes of General appli-
cation which were in force in England on the 1st day
of January 1960 should as far as applicable be in

force in the protectorate5.4
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And with the amalgamation of the whole country in
1914, these provisions were consolidated to the same
effect and made applicable to the whole country.

The overall effect of these legislations with
particular reference to company law, was that for
the first time in Nigeria the basis was laid for the
governance of foreign companies in Nigeria. The
English common law and the doctrines of Equity in
so far as they relate tc companies, were applicable
henceforth in Nigeria. These laws heve since con-
tinued to form part of Nigerian company law and
infact it was on this premise that foreign companiee
then, brought their statue of incorporation with then
and were fully recognised by Nigerian law as such.
At this stage therefore, foreign companies and
corporations could and infact did do business in
Nigeria without any indigeneous rules and regu-
lations governing them. Their personality, status
and infact contractual obligations were to be regulated
by the laws of their country and instruments establi-

shing then.

1912 - 1922

In concrete terms, it was not until 1912 that

the first companies ordinance was introduced in Nigeria.5
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The ordinance which originally applied in the colony
of Lagcs was later amended and extended to cover the
whole country by the companies crdinance(amendment

and extension) 1917, Although the statute drew very
heavily from the English companies Act 1906, yet, it
provided for the first time in Nigeria, a procedure

for the incorporaticn of Nigerian companies.

With the rapid growth of hconomic activities
in Nigeria however, the coupanies ordinances of 1912
and 1917 became absolete and were therefore repealed.
In their place, a new ordinace was introduced, This

was the companies ordinace 1922,

The 1922 Orinance like its yredecessors, was
based on the English Company Acts of 1908 and 1917,
However, unlike the previous ones, it applied through-
out the country. Later in 19€3, it was designated
companies Act6 but it continued to te the law governing
companies in Figeria until it was repealed in 1968,
Among the new innovations intrcduced by the 1422 or-
dinace however were: the requirement of prospectus

by foseign companies inviting eubscription for shares etc,
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One of the criticism of companies Oriinance
1922 was that it continued for too long without catch-
ing up with the rapid Economiec development of the
country. Infact the Act remained largely static for
a period of about 46 years while the English com-
panies Acts 1908 and 1917 on which itwas based had
been considerably modified as a reesult of the Economic

and Social changes in England.

For Nigeria therefore, there had been an urgent
need for a modern conmpanies legislation because for
the most part, the companies Act of 1922 had become
inadequate and absolete to be able to cope with the
rapid growth of Economic activities in the country,
It was this need that brought about the promulgation

7 8

by the military’ cf the compapies Decree 1968~

1968 -~ TO DATE

The promulgation of this Decree was a result of
four yeers trenecus efforts to bring companies legis-
laticn in Nigerie up to date the nodern commercial
developments, This decree however was for the most

part again, based on the English companies Act 1948.9
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However the most outstanding innovations introduced

by the decree were the provision of comprehensive pro-
visicons for the publicity of the affairs of companies,
provisions relatirg to company accounts10 (which brought
in all the provisions relatiné to mccounts in the
English Act 1948), and provisions relating to Auditing,
Annual Returns, Directors and for the first time pro-
visions relating to the reredies for minority share-

holdcrs in cases of oppression.11

THE PERIOD BEFORE NOVEMMER, 1968

Although the companies Decree 19(8 came into force
on October, 1968 no peculiar provisions were then made
for foreign companies in Nigeria. It was not until
November, 18th 19(G8 that Part X of the companies
Decrece dealing with foreign companies was promulgated,
However prior to this date, one can ask: what was the
position of foreign companies in Nigeria?

Prior to November,.18th 1968, if a company wanted
to carry on businese in Nigeria, all it needed to do
was to get registered in Nigeria by £81ing with the
Registrar of companies thefollowing documents:12
(i) a certified copy of its constitution and

regulations

(i1) & list of the directors of the company, and
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(iii} the name and address of some person resident
in Nigeria authorised to éccept service of
notices and processes on its behalf. Once
these requirements were satisfied the Hegis-
trar of conmpanies was bound to regigter the
foreign company and the foreign company could
then carry on business in Nigeria without qualms,
The perind in which the foreign company had to
file the documents was six weeks‘{3 from the time of
its establishing a place of business in Nigeria.
In the case of
1.C.C. V. REGISTRAR OF COMPANIES 1%
flere a foreign company incorporated in the U.G5.A.
submitted the statutory documents for registration
within the stipulated time. However, Registration
wag refused on the ground that the name ol the com-
pany was identical with that of an existing company.
The foreign company applied to the high court for
an order of mandamus to compel the Registrar to
register it. It was held that the provisions of S5.10
of companies Act 1922 which dealt with the names of
companies did not apply to foreign companies. That
once the foreign company had satisfied the requirements

under $,239, the Reglstrar was obliged to register it.
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During this pericd too, the status and powers
of foreipgn companies in Nigeria was the same &s was
in England. Two main reasons acoounted for this:
(a) First, the Nigerian Companies Act 1922 was based

sclely on the £nglish cempany Acts and these
Acts did not interfare with the powers and per-
sonal status of foreign companies, ¥Furthermore,
Ngreria was obliged to apply all the laws of
England as were in force on 1st Jsanuary, 1900.15
(b) Secondly, most of the companies which came to
operate or set up business in Nigerias during
this period, were mainly English foreign conpa-
nies.. This was so becszuse Nigeria had been a
colony of Britsin and so Britein being both our
colonial overlords and the head of coumonwealth,
Nigeria, during this period could not have the
opportunity of seeing much of other countries

in terms of trade.

Thus, the personal law, status and powers of
foreign companies cperating in Nigeris during this
period, was determined by the law of the country where
they were incorporated. The question therefore, whether
or not & foreign company wag a corporate entity in
Nigeria depended entirely on the law of the place i%

alleged it was incorporated.
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Also the question whether or not the transaction of

e forcign company was Ultra-vires depended largely on
the constitution of the company and the law of its

country.

Furthermore, apart from filing the statutory
documents mentioned earlier on, foreign companies
were not required by any Nigerian legislation to
further make any disclosure. The reason for this wrs
because these forfign companies did not raise their
capital from the Nigerian Public but were merely
agente or subsidia¥its of already existing multina-

tional corporations abroad,

Finally, no -provisions existed in Nigerian Company
law, during that period for the winding up of foreign
companies in Nigeria., Of course since their powers
and status were onl‘r determinable by the law of the
country incorporating them, it follows logically that
their winding up (especislly because they did not raise
any uoney in Nigeria to do business) must be by the

lawe of their country of origin.

Thus, by and large, forelgn companies operating
in Nigeria during this period got away with almost
everything. Little wonder thern that there were various
complains ol tax evasion by foreign companies through
varions accounts manipulations,
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Also serious complaints of fraud were made egainst

them a3 a result of non-disclosure.16

It was ihLerefore this kind of position enjoyed
by the foreign companies and these type of abuses
made By them that the companies Decree 1968 sought
to alter radicalliy. 1In it, Government decided on a
greeted control on the operations of foreign companies

in Nigeria.

PART X CF COMPANIES DECHEE 1968

Frovisione specifically related to foreign
companies in Nigeria did not (as stated earlier)
come into operation until the 18th of November, 1968,
Part X of the Companies Decree 1968 {(which deals
with foreign companies) thererore was completely new
bold and original'’ in the developmeat of company
legislation in Nigeria. The overall effect of this
part of the decree was to check the ambuses and the
privilages enjoyed by foreign companies doing business
in Nigeria, Thus right from the onset Part X of the
decree "naturalised" most foreign companies incorpo-
rated outside Nigeria, and have established a place
of business in Nigeria, How: that is done and achieved

is one of the main objects of this thesis and shall be

explained hereinafter.
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Suffice it to say here that '°

the problem of

how a country should deal with a company incorporataed
elsewhere but doing business in its territory is not

an easy one, International conventions accept Lhat

the fact of incorporation should be recognised hut

that each country is entitled to lay down conditions
which nmust be gulfilied before the company establishes
a place of business in its terri%ory. Generally these
conditicns require the filing of particulars and
returng relating to the company so that, s¢ far as
possible, the same informatiorn is available to thoss
dealing with the company as would be available in <he
case of a domestic company. This aim, however, ls not
easily accomplished if the country of incorporation

has totally different reguirements regarding, for example,
annual acoounts, Hence there is everything tc be said
for encouraging foreign concerns to incorporate a local

subsidiary.

However, with the coming of Part X, the mode changed
from persuation to compulsion, Thus no time was given
to foreign companies aiready cperating in Nigeria to
form local subsidiaries. Every such foreign company in
respect of its Nigerian operetions was automatically
converted into a Nigerian company.
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The foreign companies were thus hooked up imme-
diately, whether they like it or not., As regards
those foreign companies which will enter Nigeria in
the future, they are required to form a local company
for the purpose of establishing a place of business

in Nigeria.
SUMMARY

¥rom the foregoing therefore it can clearly

be seen that the svolution of company law in Nigeria
has had its roots in the story of foreign companies
in Nigeria. And although today, by far the largest
number of corporate bodies in Nigeria are those re-
gistered under the companies decree, yet the history
of foreign companies in Nigeria has not ended. New
regulations may yet come up one day.

Suffice it here to say that without foreign companies
and corporations, perheps there would not have been

a history of company Law in Nigeria.
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FOOT NOTES

1. Lagos was colonized by Biitain in 1861

2. See PP,1 Nigerian Company Law & Practice by
J.0, Orojo, (1976) London Sweet & Maxwell,

3. S.14 Supreme Court Ordinance 1876

4e 5,11 and S,13 of 1900 and 1902 supreme court
proclavation of Zoutkern and Northern Protec-
torates respectively.

5. The Companies Ordinamce 1912

€. Designation of Ordinance Act 1963

7. The Xilitary took over the reins of Government
in Nigeria in 1966 by a coup.

8, The Decree came into force on October 1st 1568

9« For example compare Tables A & B of the Decree
to the English Companies Act 1922

10. £8.140 - 151 of Companies Decree 1968

11. S885.117 - 201 Companies Decree 1968

12. S.239 Companies Act 1922

13. 8,239 Companies Act 1958

14. (1964) 2 ALL NLR.130

15. 8S.14 of the Supreme Qourt Crdinance 1914 provided
that ",..the common la&w, the doctrines of Equity
and the Statutes of (. sral application in England
on the 1st day of January, 1900 shall be in force
(In Nigeria) ...".

16. Fore more on this See PP,27 Nigerian Company Law
& Practice by ¢®ojo (Supra)
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17. L.C.B. Gower: Nigeria and Companies in
West Africa of NHovember 2, 1968 PP,23

18, The discussion here is based on -the article
above (Ibid) by Prof. L.C.B. Gower as cited.
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CHAPTER FOUR

DEFINITION OF ROREIGN COMPANIES IN WIGERIA

The term “foreign company"” could simply be
defined as a couwpany incorporated otherwise than in
Nigevia., It is a Company which has been formed under
the laws of another country with a domicile or re-
gistercd place outside Nigeria but carrying on
business or is about to carry on bujsiness in
Nigeria., It is therefore a foreign association that

has & corporate entity in ite country of origin.,

G.368 of Part X of the companies DUecree 1

1968 defines &and giétinguishaa two types of foreign

companies in Nigeria namely:

(a) "a company which wae incorporated outside
Nigerian before the commenceument of this
part,of the Decree (that is before 18th November,
1668“) and has an established place of
business in Nigeria at that date, and

(b)) =a conpany which was incorporated outside
Nigeria before or after the commencement of
this Pert of the Decree (i,e. 18th November,
1568) and having inten@on of carrying on
business in Nigeria on or after that date”.
One common feature of the two types of foreign

companies defined by the Decree is that both are

incorporated outside Nigeria. Thus & foreign com-
pany primarily denctes a foreign aesociation with

a different domicile’ other than Nigeria.
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The distinction therefore only arises in the fact
that one was incorporated outside Nigeria before the
18th lNovember, 1968 and has established a place of
business in Nigeria while the other was incorporated

cutside Nigeria, before or after the 18th November,

1968 ard has NOT YST established a place of business
in Nigeria but is intending to <arry on business in

Nigeria or or after fhe 18th November, 1968,

A foreign company in Nigeria -by 5.368 therefore
is one which wag incorporated outside Nigeria whether
before or after the commencement of Part X of the
Decree and whether it hai or has established a place
of business in Nligeria on or after the commencement
date or whether it yet has intention to carry on

4

business in Nigeria or not.

Eecause foreign companies are not Nigerian
conpanies it follows logically that certain legal
incidents based on Nigerian principles of company

law must follow their existence in Nigeria.

One of such legal incidents is that the existence
and powers of foreign companies in Nigeria (before
they become Nigerian companies) should be determined
by??ﬁw of the country in which it was incorporated.
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In other words, the personal status of foreign
companies in Nigeria should be governed by the
instruments establishing them and the law of the
country where they sre domiciled. Thus the statute
of the country creating them is in this regard
significant. The position is perhaps best summed

up by Hanworth M.,R. in the case of:

DREFUSSV INLAND REVENUE 5

"If there has been a body established by
Foreign law, the courts will recognise
the juristic status of that body, and thus
the court says that the principle of lia-
bility of members of a foreign corporation
is to be referred to the law under which the
corporation was established, and if the
law showe that it was established as a
separate entity then effect should be given
to it ..."

Professor Gower (1969) -has argued6 that if this
principle is carried to ibLs ITogigal extwenes, ii may
be abused, He argues that, promoters would then be
encouraged to incorporate companies in the countries
having the laxiest corporation laws but operate
in ccuntries where harsher laws exist so that they
can be shelved by the cloak of their personal laws;
a protection that will be denied indigeneous companies

with whom they will be competing.
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In Nigeria, apart from the fact that the situation

is diflerent, the argument cannot hold water. This
is because foreign companies in Nigeria are required
to convert to be Nigerian companies if at all they
are to do buginess in the country. And in those
countries (U.S. ard England for example) where such
foreign companies might take such an advantage, there
usually does exist some limitatione on the extent

to which foreign conmpanies can operate, In those
countries these limitations have taken the form of
ebsolute prohibition of certain things by the foreign
companies and in otBers restriction of trade.

In Nigeria, the right answer to the critique would

be that the personal law of forcign companies who
want to do business in Nigeria has been rejected out-
right in favour of the lawe regulating Nigerian

companies.7

The other incident concerns the legal personelity
of the foreign companies. Is a foreign company in
Nigeria a juristic person? In other words can a foreign
company which was incorporated outside Nigeria sue and

be sued in its name in Nigeria?
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The position of the law is that although foreign
compenies nct incorporated in Higeria are juristic
persons by their country of incorporation, such com-
panics lack the power to sue or be sued in their own
nawe in Nigeria except they comply with Part X of
the coupanies Decree 1968,

In the case of:

WEHMA BAMK LTD., V N.N. SHIPPING LINE LTD. (Owner
of i1/V lkeja Palm 8

Here, the applicants, a West German Firm called
Thysen applied to the court tc be joined as a party
to an action against the National Shipping Line Ltd,

The Plaintiff had sued the defendant for an
order to conmpel the def'endant to deliver certain
goods to plaintiff and for an order to rastrain de-
fendant from re-shnipping the said zoods to applicants.
The defendant, - the Nigerian Shipping Line, who were
carriers lor applicante, were acting on the instruc-
tions of applicants to re-ship the goods to applicants
in Cermany at applicants’ expense as consignee hed
failcd to pay for them.

The Plaintiffs contended that the applicants not
being a juristic person, having not complicd with the
relevant provision of the companies Decree 1968 in
particuler and in accorcance with ligeria law, has no

right of action and cannot be properly joined,
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The spguvent of the Plaintiff was based on the
fact that the applicant coupany was a foreign company
within 5.3%8 of the companies Decree. Il has not
been incerporated in Nigeria since it has nct com-
plied with either the provisions of 5,369 of the
Decree nor with those of $.370(1) of the Decree.

The cunuletive effect of these omissions, plaintiff
argued, is that the applicant company cennot sue in
its nawe in this country nor exercise any of the

powers of an incorporated coapeny.

The issue -before the court therefore was whether
the applicant is a juristic person acoording 4o
iigerian law or the companies Doeree. In other words,
whether en cverseas company which lLias not complied
with the srovisions of the conpanies Decree 1969 can
appiy bo be joined in its own name?

The Court held inter alia that:
(i) Althouzh foreign companies mot inocrporated

are juristic persons by their country of in-

corporation such compenies lack .the power to

sue or be sued in their own name Laving not com-

plied with the provisions of 4he companies Decree

19¢€8.
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(ii) A juristic person may be defined as a person
or entity known by the law:
"The first question", said Phil-Ebosie P.J.
who delivered the judgement of the court,

"ig I thin%, what is a juristic person?

There are twe cases in our case law of what

is a juristic person. From both cascs, a
juristic person may be defined as a person

or entity known by the law, Such n person

can sue and be sued. Can it thereiore

be said that in Nigeria all foreign companies
not incorporated in Higeria are by our laws
not lepgal persons? There is no doubt that

they sre, but before they can be vested with
the powers of a ccumpany incorporated in
Higeria - one of which isto sue and be sued -
such couparies must be incorporated in Nigeria,
This opinion is based on the ground that a
corpany is a creature of the statute and

until the provisions of the sistute has been
fully complied with, the company cannot be

sald to have come into existence, The com-
panies Decree of 1968 laid down certain pro-
v.sions to be complied with by a foreizn cou-
pany before it is rccognised as registered in
“igeria and only after registration can the
company sue ani be sued in its own name, since
it would then be recognised by the law of
Jigeria ac a legal person. Thysen is a foreign
firm, it has not complied with the provisions
laid down in the companies Decree and therefore
could not claim to be a legal person with

right to sue in its own neme .,.."

The third incident that coreg to mind is the law
that should regulate the transactions of foreign com-
panies, what law should regulate foreign companies

that enter into contracts in Higeria?
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As has been explained before, where a company is
congtituted under foreign law, its actions should

be regulated by that law and not by that of the
country in which it chooses to operate. One excep-
tion to this broad principle of law however, is the
issue of contractual obligations., It is humbly
subumitted that in case of contracts originating from
or made ard entered into in Nigeria, the proper law
to governsuch itransactions would be the ligerian law,
This should operate to the extent that any edvantage
which the foreizn company wmight have being able to

cbtain uncer its rersonal law will be ireffective.

WHAT ALOUNTS TO AN ESTABLISHED FLACE
QF 55 RYI1] f i N
NI1GDRTLIA

A, ESTABLISIED PLACE OF BUSINESS IN NIGERIA

Section 368 of the companics Decree 1968 which
defines [orcign companies stipulates that for a
company tc be foreign it must have been incorporated
outside Nigeria and having on the 18th day of November,
1968 AN ESTABL1SHED PLACE COF BUSINESS IN NIGERIA or
have tha intention of CARRYING ON BUSINESS IN NIGERIA.
But what precisely amounts to a foreign company having
an established place of husiness or carrying on business

in NIGERIA?
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The answer, it woulc appear, would depend upon
the facts of any particular case, but it 1s submitted
that it must be some specified or identifiable place,
for example, an off'ice at which the company carries
on its activities. In other words, there nust be a
depree of perforuance as well as identifiability
about. the place ol businoss, if it is to be regarded
as esteblished,

Thus it is not enough, for example, for e
director of' a foreign company to visit lHigeria each
year for a few veeks or months, residing in one part-
jcular hotel throughout that period fcr the purpose
of Lrénsasecting business. The llotel does not and will
nct become an established place of busineasg. Thus
where & foreign coupany has no HABITAT in this country,
but carries on all its business through agents simli-
citer etc,, no establisbed place of Lusiness will
have been broughi into existence.

In tlie case of:

DEVERALL V GRANT ADVERTISING INC.10

The contention here, that 36 Grosuenor Street
constituted the defendant company's established place
of business weas rejecied on 4he ground that no evidence

wng aveilable to show elther that there was "any visible
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sign or physical indication whatsoever that the
prem:ses were a place of business of the American
company, or that the duly appointed European
regional director of the American Conpany had

by his attendance at the premises in his discharge
of duties, created a2 close enough business connec-
tion to establish for the American company a place
of businees there ,.."

1 also seem to lend

The Ghana company's coda1
support to the above proposition. In Ghana the
term established place of business moans
"a branch, management, share transfer, registration

office, factor, mine or other FIXED PLACE of busi-
neas of a foreign company, but does not include an

azency unless the agent has and HIPITUALLY exercises,

& general authority to negotiate and conclude con-
racts on behalf of the body corporate or maintains

2 stock of merchandise belonging to that body corpor-

ate frow which he regularly fills orders on its
behalf".,

Although it is possible to argue that Gharian

law 2t present extends a latitude to foreign companies

which pnay be unique, all the same, certain words exist

in the two definitions that are constant: FIXED AND

HAEBITAT, It is therefore our submissionthat an estab-

lished place of business must be a fixed habitat of

the oreign conpany.
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IN the case of:
ALUMINIUN INDUSTRIES AKTIEN GESELLSCHAFT
v
FEDERAL BOARD OF INLAND REVENUE'?
The appallant appealed to the supreme court
against assessments to companiee income tax by the
responcent. The appallant company was registered and
resident in & foreign country (Swiss). It was not
resident in Nigeria and had no place of business in
Wigeria., It however owned all the shares in a Nigerian

manufacturing company and incurred expenditure outside

Nigerie for the Higerian company on a current account.

By en agreeuent made in the appallant's country,
the companies egreed that part of the Nigerian company's
indebtedness on the current acoount be transferred to
an interest-bearing loan account in the appallant's
country ana that the loan was to be in the currency of

that country and was to be repaid in that country.

The respondent ascessed the appallant to tax on
interest debited to the Nigerian company on the loan
account. The appallant appealed against the assessment
on the ground that the interest was not derived and
could not be deemed to be derived from Nigerie because

the appallant carried on no trade or business in Nigeria.
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The respondent on the other hand contended that

interest is dcemed to be derived from Nigeria if there

is right of paywent of interest in Nigeria.

The issue before the court was whether a foreign
coupany which owns the sharc capital of a Nigerian
company could be said te reside or carry on business
in Wigeria. The Court allowed the appeal, ssying that
foreign conmpanies do nct reside or carry on business
in Nigeria, by merely owningshares of a Nigerian Companys$

"1t was also not disputed", remarked the

Justices of the supreme court, "that the
arpallant company was a Swiss Company and was
non-resident in Nigeria. The fact that it was
the beneficial owner of the share capital in
aAlluninium company did not make the Swiss
Company carry on business here as Alumaco was

a separate company from the sppallant company."

The guestion -has also arisen as to whether tran-
sactions by a foreign company's forwarding agent in
a jurisdicticn, does not amount to transactions by the
company through the forwarding agent for the purpose
of establishing the company's presence or residence
in that jurisdiction. Here, the attitude of the courts
has been to treat transactions by a foreign company's
forwarding agent in a jurisdiction, as not amounting
to transactions by the company through the forwarding
agent for the purpose of establishing a place of busi-

ness or the company's presence or residence in the

jurisdiction.
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Thus in the Case of:

RE LOWERTHAL AND AIR FRANCE!?

The applicant - Air lrance, which was the defendant
in Zarbia - brought an application in Kenya to set aside
registration of a decree of the high court of Zambia
which was registered in Ilenya under the foreipgn judge-
nents enforcenment Act. In a suit for damages for breach

al

of & contract of tenancy, judgement had been given by

the high court of the Zambia in the absence of the de-
fendant company (Air France) in favour of the plaintiff,
48 the defendant company (Air France) had ceased to
transact business in Zambia, notice of the proceedings

in Zarbia had been served cn?gnployee (Mise Hurter)

OF AW INDEPENDENT COMPANY which represe ted the defendant
comrercielly, The judgerent was orderec to be registered
in Kenya on -an experte application. Notice cf the
registration (in Kenya) was served on the eaployee of

the defendant company (Air Frence) who had no authority

to receive it.

The issue before the court in Kenya was whether
Lir France (the defendant) was transacting businese in
Zanbia so as to establish Air France's presence or
residence in Zambia in order to make valid the service
of 2 ccurt process on Air rance in Kenya through an

an agent in Zambia.
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The court held that transactions by a foreign
company's forwarding agent in a jurisdiction does not
amount to iransmctions by the cozpany through the
forwarding agen® for the purpose of establishing the
company's presence (i.e. place of tusiness) or resi-
dence in that jurisdiction and so ser vice on Air France
in Kenye through its forwarding agent in Zembia was
held not to be proper service:

"Turning to the merits”, said judge Rudd, the
judgement appears to have been made in a suit
which was instituted in 1965, There irs evidence
that in 1964, Air France closed down all its
estatlishments in Zambia and therefore had no
authorised representative in Zambia. The position
as to whether in 1965, Air France was still doing
bugsiness in Zambia is not very clear. There is
a letter from Migs Hurter, who says she was em-
ployed by an indepencent company which only rep-
resented Alr France commercially in therense that
ii Miss ilurter took a booking for Air France,
she would still have to ask another ccmpany,
Zembia Adlrways, to make the Booking, From this,
it would appear that the sort of transaction
which Miss Hurter and her company were transacting
did not amount to more than the business of a
forwarding acent who forwarded orders for confirma-
tion or for acceptance or rejection., This does
not amount in law to the transaction of business
by Air France in Zambia through Miss Hurter for
the purvose of esteblishing Air France's presence
or residence in Zambia. Air France was served by
substituted service. The substituted service
nust be acceplted as zgood and sufficient service
as far as proceedings in Zambia are concerned,
but it was not in my opinion due service for
the purpose of enforcing this judgement outside
Zamnbiga ...".
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Also In the Nigerian Case of:
IN RE GRESHAM LIFE ASSURARCE ESQ0CIETY LTD,
v
OCHETF U™

It has been conciusively estmblished that foreign
corpanies carrying con business through an agent at his
place of business has no established place of business
in Nigerisa, _

In this case, the petitioner company petitioned
for winding up under the supervision of the court,

The petitioner was an insurance compsny incorporated
outside Nigeria. The petitioner carried on business

in ¥igeria through the agency of another insurance com-
pany at a place of business occupied Dby the latter com-
weny. After the cowing into forece of the companies
Decwee in 1968, the petitioner informed the registrar

of companies that it did not intend to carry on busi-
ness in Nigeria again and so instituted the present
procasdings for winding-up subject to the supervision

of the courkh,

The petition was oppcsed.

The petitioner contendaed that it had an established
plage of busiwmess in Nigeria and was thus a foreign
company within the meaning of 5,.368(a) of the Companies
lecree 1968, so 4that a winding-up order was obligatory

under 5,369(3) of the Decree.
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The respondent on the other hand contended
anongst other things that the petitioner had no es-
tablicshed place of business in Nigerie and thus
5.369(3) of the Decree did not apply. ile contended
that the cffices at 5/7 Balogun Street Lagos which the
petitioner coupany claeims to be its branch offilce was
cecupicd and used by the Guinea lInsurance Company
which doen business for the coupany as agents only.
The issue before the couri was whether the petitioner
conpany had an established place of busiress in Nigeria,
The court held that €he petitloner company: Greshsam
Life Asgurance Society Ltd., had no established place
of business in FHigeria although it wasg carrying on
business by wuweans of -an agent in Higeria;

"I heraefore have to decide®, said George J.
"whether Creshan Life Assurance Soceity Ltd.
had an established place of business in
figeria, or to use the words of the petitioner,
whether the cowpany "operated a branch office
at 5/7 Dalogun Street Lagos, Nigeria®.

It is not difficult to resch a conclusion on

this issue as the peitition is supported by a
T varifying affidavit. In the affidavit, Thomas

Caln, the General Manager of the Guinea Insu-
S rance Company Ltd. deposed as follows:ie -+~

(1) "that I am the Ceneral Mansger of the Guinea
Insurance Company Ltd,, who are the principal
resident representatives for Nigeria of the

Gresham Lil'e Assurance Society Ltd.,
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the petitioner in the above gquotecd matter,
fiouar b mabs Shiy sEELRATIER, T BeL

(ii) "That 1 have a power o. attorney duly
executed by the company to present a
petition for the windinz-up of the company...".

it 18 clear frouw this affidevit, thet Guinea In-
surance Comvany Ltd., have at all naterial times been
scting 2s azents for the lGresham Life Assurance Ltd.
I ex fortified in thie view by the power of Attorney.
17 thls power of eattornsy is read with varifying
aifidavit of "howras Ca2in, it becomes clear that
Creghar L1 f. Assuraance Society Ltd had no place of
business in liigeria, although it was carrying on
business bty means of an azent in Nigeria. There is
a greav distincticr between carryins on business and
having an cotabtlished place of business™

9, CARRYIRG CH BUSINZSS

One can rightly ask, why a different expression
hae beon used in defining a foreign company under S.368(b).
Why is c¢ne expression ... "and has an established
place of business in Nigeria ..." used in 5.368(e)
not used in sub-section (b) of the same section, but
inptead the expression "and having intention of
carrying on business in Nigeria" used? Is it a mere
accident or & deliberate act by the legislator to
distinguish the two tyrece of foreign companies.
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0f course, "carrying on business® is not the i

:? samc thing as "having an established place of business".

For onm caa carry on business without having an aesta-
blished place of business as illustrated in the

cases cbove, but one cannot have an estebldished placé
- of business without carrying on business!

A possible explanation that one can aduce for
“he differencoe in the usape of the expressions in
Cefining the samnc phrase “foreign coupany', could be
in Timing i.e, as tov when the foreign company came or
is coming to Ficeria for business and perhaps [or
precedural natters bascd on.the later,

Thus i1 =2 foreiyn company had an established
place of business in Higeria on 18th #foversber, 1968

(Time) tne procedure it would adopt to convert into

& Higerian Compeauy as ner asection 369 of the companies

I"Decrea 196¢ ig slightly different frow the procedure
a foreign companry having the intention of carrying
ot businesgs in dligeria would adopt il &t comes.15
The other explanation for the difference in the
usage of the expressions could be in the ares ol taxa-
tion., A& we have scen from the cases 1lllustrated
above, & fareign coapany through manipulations can be

carryiu< on busliness in [Nigeris without necesasarily

heving an established place of business,.
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1In such circumstances however, is the profits of
such a company acruing in or derived in Nigeria not
chargeable to tax? As we shall soon see, section 8
of the companies Income tax Act 1979 will charge to
tax any .."profits of any company, acruing in,
derived from, brought intc or received in Nigerilae
in respect of any trade or business for whatever
period of time such trade or business may have

been on":{- In other words although a foreign
company coming intc Nigeria after 18 November 1968
will not be allowed to do tuainess in Nigeria16 if
it dees not incorporate a new, if however it carries
on business in voilation of #he law, it shall not
escape taxation on its profité.;

All these show therefore that the difference
in the usage of the expressions is a deliberate act
and not a coincidance by the legislature.
| Now, what amounts to carrying on business by
a foreign coppany in Nigeria? This has been enun-
ciated by the only eingle case on the natter.

In the case of:

AZEBUBE V THOMAS APLIN & CO. LED, '’

It was held inter zlia that

"a corporation is deemed to be resident in

Nigeria when it is conducting its business

or a material part of it. at some fixed place

in the country for a substantial peried of

time." 3 _ o
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"It seems to me therefore', said Idigbs
GJ, "that by the expression® carries on
business", the legislature intends that
that there should be much more than
casual exercise by the company in iis
dealing with its customers remoge and
and away from its headquarters or head
cffice., There must be somathing to
show that the company really carries on
business in the area".

Thus it is submitted that in Nigerié tﬁé phrase
carrying on buslness qonotes that the compsany is
doing a serious business with its customers remcte
and away from its headquarters and that this business
has Leen on for some time. We shall therefore exeamine
the subject under twe headings viaz:
(1) TAXATION
For the purpcse of Income Tax in Nigefia, ﬁf‘
company is chargeable upon the profits accruing in,
derived from, brought into or received in Nigeria, ©
An important factor in deciding fcr the purpose of f-.*"
taxaticn whether businegs or trade is belng carried |
on or not is the frequency with which transactions
of some kind are vrepeated,
In the case ofs
ERICHSEN v LAST<Y
Cotton ILJ amplified the point when he said:
"when a person habituamlly does and
contrects to do a thing capable of pro-.
ducing profit and for the purpose of

preducing prcflt he carrisa on trade
oP business.”
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Although it is essential that there should be
continuity in the transaction, yet by this definition,
the lack of it, does not prevent a single purchase
or many sales from being a trade or business. Thus
from this definition, a series of retail purchases
followed by one bulk sale or a single purchase
followed by a series of retail seiaa may well cons-
titute a trade and therefore "Carrying on Business".
It has also been held in several English 0539321
that for the purpose of corpo;ation profits tax, if
the objects of a company are business cbjects and

are being carried out, then the company is carrying

on business.

In Nigeria, however, since tax is chargeable
upon the profits of any company accruing, derived
from, brought ihto or received in the country in
respect of:gz
(a) Any trade or business for whatever pericd of

time such trade or business may have been

carried on,

(b) Dividerds, interests, discounts, charges or

annuities
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(¢} Any income aceruing or derived from the use in
Nigeria of the asset of any foreign company ...
etc, then it will follow that any foreipgn conm-
pany doing or having any of the above things
shall be carrying on buasiness or trade in
Nigeria and shall be chargeable to tax on iis
profits even though it has no established

- place of business in Nigeria or has not incor-

porated in Nigeris,

However certain businééses.carried on by a foreign
company are exempted from tax, Section § (1){a)}
(6) (7} of the companies Income tax Act 1979 list
the businesses as follows:

(1) "... where during sny calander year commencing
on or after 18th Janmary 1971, any foreign loan
of an amount which is not less than ¥150,000 is
granted by a foreign company to any person
carrying on any trade, business, profession or
vacation in Nigeria for the purpose of 4hat trade,
business, profession or vocation, then any
interest derived by the foreign company from that
loan shall:

(a) If the loan is not repayable by the borrower
until after the expiration of a pericd of
less than 10 years, commencing from the date
of which the loan is granted be exempted from
tax,

(2) Interest payable on any foreign loan granted on

or after 1et April, 1978 shall be exempled frowm
tax. > '
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(3) Interest payable on any loan granted by a bank
on or after 1st April 1978 for the purpose of an
agricultural trade or business shall alsc be
exempted from tax."

Section 8 (2) of the companies Income tax Act

1979 defines "interest" as one deemed to be derived

from Nigeria if:

(a) There is a liability to payment of dhe interest
by a Nigerian Company or & Company in Nigeria
regardless of where or in what form the payment
is made or

(b) the interest accrues to a foreign company or
person from a Nigerian company or a company in

Nigerian regardless of which way the interest

may have accrued.

(ii) JURISDICTION

Just as for income tax, the test here is whether
contracte are made in this country by or on behalf
of foreign companies. If the answer is in the posi-
tive, then the foreign coumpany is carrying on business

in Nigeria and the court shall have jurisdiction.
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In the English Case of:
LA BOURGOGNEZ>

The defendants were & French shipping com-
pany, which leased an office in London where it had
an agent paid by commission who made binding
contracts for the company. The agent himself paid
certain expenses for running the office where he
also carried on his own business. It was argued
that the company (French Shipping Company) was
not itself carrying on business in England, but this
plea wae rejected and the court held that the com-
pany was carrying on business in England since its
agent made binding contracts for the company and

so the court had jurisdiction to entertain the cease,
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FOOT NOTES

From 1980 - 1983 the Decree had become an Act

by virtue of the Adaptation of Laws (Re-designa-
tion of Decrees etc) order 1980. However with
the coming back of the Military on 30th December,
1983, it is presumed that the word Act would now
be replaced with the originel wcrd and Title:
Decree. Ag such it would continue to be referred
to as a Decree.

$.398(2) Companier Decree 1968,

Place of Permanent Residence.

This definition includes foreign companies

defined in 5.368(a) & (b) of the Decree and foreign
companies exempted by federal government from
complying with 5,369 & 370 as in Companies

(Special Provisions) Decree 1973.

14 Tax Cas (CA) 560

Principles of Modern Company Law by Prof. L.C.
B.GOWER 3rd Ed. (1969) PP.669

€8, 369 & 370 Companies Decree 1968

1976(2) F.H.C. P,62,

See Article on Foreign Companies in Great Britain
by DIG Rice, in Combridge Law Journal Vol.83 1967
PPI95-115I

(1954) 3 ALL E.R. 289; 1955 CH.111 (C.A).

Prgviaions Applicable to non-Ghanian Companies
1963,
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CHAPTER FIVE

CONVERSION AND INCORFORATIOR OF FORLIGH COMPANIES IN
N L B 1

(1) CONVERSIGN OF FOREIGN COMPANIES ALREADY
TOTAILIOHE : E VDEEHE

E_IEERT]\; -

One of the effects of the distinction between
a foreign conpany incorporated outeide Nigeria
BEFORE the coumencement of part X of the Decree
(i.e. before 18th November, 1968) and which already
has an established place of business in Nigeria at
thet date and a foreign conmpany incorporated outside

Nigeria before or after the commencement of Part X

and has the intention of carrying on business in
Nigeria on or after that date is that, the foreign
company heving an established place of business in
Nigeria on the 18th Novecmber, 1968 is "deemed" from
that date to have become incorporated under the
Decrec as a separate entity from the company incor-
porated outside Figeria, And it shall have as part
of 1ts nane, the word "(Nigeria)",
In the words of £.369(1) of the companies Decree

19643:
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Every foreign company within paragraph (&) of

section 368 of the Decree shall, in respect

of its operation in Nigeria, be "DEEMED" , to

have become incorporated under this Decree as

a separaete entity from the company incorporated

outside Nigeria in whose name a place of business

in Nigeria was established, and the company

so deemaed to have become incorporeted in Nigeria
shall have as part of its name %unleas already
therein) the werd "(Nigeria)"".

Section 369 of the Decree ic one of the major
areas that the Nigerian company law substantially
interfares with or infact comes in directly to make
provisions regulating foreign companies operating
in Nigeria, This is done in order to protect pros-
pective investors from the possible mischief that
sore of the foreign companies may want to undertfake.
The philogophy here is that since a foreign coupany
is deencd Nigerian compeny and so is expected to
comply with the provisions of Nigerian company law,
the prospective investor would be able to see all
the papers (i.e. prospectus etc.) of the company
before deciding to invest in it,

Secondly, the section indirectly compels the
foreign company to subnit to the jurisdietion of
Nigerian law and courts. s,further more by deeming
foreign companies to be Nigerian Companies, the
Nigerian law is attemwpting to do away or reject the

personal status of the foreign companies:
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that it is the law of incorporetion that determines
the companies! powers and organs. For instance, a
foreign company may not have had a director or 3ecre-
tary as one of its officers or orgens of coperation,
and this infac! might not have been a requirement by
the personal laws of the company, however by this
section (i,e. $.309) a foreign company is compelled
by being deemed & Nigerian Company to have Directors
and a Secretary.1

$5.369§1) docee not however have a retrospective
effect., It only applies to foreign companies that had
a place of business in Nigeria ON the 1&6th Novemter,
1968, If the foreign company therefore had a place
of buginess in Nigeria before the commencement date
of Part X of the Decree and on the commencenent -date
had mo -place of business, it cannot by 5,369(1) be
"deemod" to be a Nigerian Company if it comes back to
do Bvsiness in Nigeria today., Such conpanies would
be pgoverned by Section 370 of the Decree.

In the case of:
SWISS ATR TRANSPCRT COMFANY LTD

v

AFRICAN CONTINEZNTAL BANK LD
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The plaintiffs (now the defendants) brought an
action in the high court of Lagos State against the
defendants (now the appallants) for damages for breach
of contract of international carriage by Air,

The defendants (now the appallants) were
carriers by Air. They were a company incorporated
outside Nigeria and had a pvlace of business in the
Federal Territory of Lagos in Nigeria before the
commencement of the companies Decree (i.e. before
18t October, 1968), Now they were ordinarily resgident,
but had their principal place of businass elsewhere
than in Nigeria.

One of the issues on appeal that the court had
to settle wae the contention that the appallant con-
pany (with the coming into force of the companies
Decree and Part X of the Decree) was deemed by sec-
tions 368 and 309 of the companies Decree to be in-
corporated in NHigeria thereby precluding the companies
Article otherwise known as 1229 Warsaw convention,
fronw governing the transaction,

The court refused thie contentiocn and held 4that
the companies Decree 1968 especially Part X did not
have a retrospective effect. In the worde of Lewis
Ja«8.C.
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"We would only add that Mr. Sofola sought to
argue that 55.368 ana 369 of the companies
Decree 1968 had the effect of deeming that
Lke appallante were incorporated now in Nigerisa
-- however, the companies Decree 1968 did
not deal specifically with existing actions
and apply the changes to them, and it was not
couched in & language clearly showing an inten-
tion that the statute should operate rctrospec-
tively and as it was not procedural, the pre-
sunption against it having retrospective effect
must apply. The Companies Decree came into
force on October 1st, 1968 so it was not in
force on February 26th, 1968 when Adefarasin J.
gave his ruling in the lower court, so that
it cannot apply in respect of this present
Appeal™,

Thus foreign coupanies having established
place of business in Nigeria before (and not before
and on) the commencement date of Part X of the Decree
are not deemed inccrporated in lMigeria.
According to S.369, foreign companies converted
to be Nigerian Companies shall also have:
(a) Part I of Table A (of the companies Decree
1968) in the case of putlic company, and Part II,
in the case of a private company, apply to then
with any necessary modification as if the con-
pany affected were limited by shares i.e. Table A
of the Nigerian Decree autcmatically becomes
its articles of association even though its re-

gulatione may be and often will be different.
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And since the Articles constitute & contract
between the company end its members, the effect
of this is to alter that contract without con-~

sultation with the contracting parties.

(b) It also provides that the constitution (or
memorandum) of the foreign company shall have
effect as if Table B (of the companies Decree
which provides for menorandum) applied, with
necessary modifications 4o bring it into con-
formity with that constitution., That is, ite
constitution is converted into a memorandum
of ansociation in the form of Table B eventhough
it may have had nothing equivalent to an Lnglish-
type wemorandum.

These provisions (i.e. (a) and (b) above) it

is submitted, are designed to provide a shock
observer to the sudden conversion of the foreign
conpany to & Nigerian company by way of providing
immediately, regulations to govern its internal
management, since the former ones have been thrown
out. And in any case, sub-section 1(a) and (b)

of section 369 make the adoption of Table 'A?

and 'B' compulsory only during the interim

period of three months,
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companies Act and not as may have been intended,
its Nigerian ascets and liabilities, But as
Taiwo rightly repliea,4 it is most unlikely

that accountents would agree with the interpre-
tation given by Prof, Gower that this must

relate to the whole of the company's global
aesets and liabilities. In that, he argues,

a foreign company which has accumulated large
capital and revenue reserves as a result of a
boom in the Middle East, would now have &ll these

assets absorbed in capital fcrmation in Nigeria!

The section goes on to stipulate that the re-
gister of shareholders (of the former foreign
company) is to remain unchanged and that the
sheres are deemed to be held in the relative
proportions as cieclosed by the foreign company.
This mandatory provision, it is submitted,

is also designed to prevent or forestall any
possible fraudulent activity that a foreign
company might wish to engage in by quickly al-
tering or changing the share ownership to favour
peculiar interests.

Now, all that 5.369(1) (a)(b)(c) and (d) (as enu-
merated above)are trying to do is to provide

a temporary cr Adhoc solutionsto the immediate
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problems which the converted Nigerian ccmpanies
would face, They therefore provide 4the transi-
tional period between the sudden act of conver-
sion of the foreign companies to the stabilisa-
tion of the companies as lNigerian companies,
Provisions for permanent arrangements are made

in the subsections (2)(3) and (6) of the section,

Thus after the foreign company would have been
deemed incorporated under the Decree, and all the
rest of the things made applicable viz: Part 1

or 2 (as the cage nay be): Table 'B', share capi-
tal fully zubscribed, and register of shareholders
remaining unchanged, $.369(2) and (3) goes on to

provide that the principal officer”

in Nigeria

of the lforeign ccompany shall within 3 months

after the date in which it is deemed incorporated ---
inform the re_r;iatrar6 as to the future intentions

of the foreign company in Nigeria:
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If the foreign company intends to continue
to carry on -business in Nigeria, that officer
shall forthwith take 2ll necesaary steps to
to incorporate the company in Nigeria?.
Once the company is duly incorporated sub-
section 2 of S5.369 in so far as it imposes

table 'A' and 'B' on the company shall cease

to have effect.

1f however the foreign company informg the
Registrar that the company does not intend to
carry on buginess in Nigeria the principal
officer will, within a reasonable time thereafter
(i.e. after the 3 months), apply to the court

to have the company wound up under the supervi-
sion of the court. If he fails to do so, the
Registrar may so apply, and the court upon such
application, shall make &2 winding up order
accordingly.8
Again Gowerg has aszerted that if and when the
principal officer of a foreign company in Nigeria
decides to register the new company?%ust obtain
Signatures of all shareholders of the foreign
company since all membere of the foreign com-

pany will alreacdy have become members of the

Nigerian company.
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He says thie would be difficult to do since

some of the foreign banks have about 10,000
shareholders. IHowever as Taiwo replies rightly,10
the memorandum of Association does not normally
contain the signatures of all sharcholders. Once
the memorandum is subscribed to by the minimum
number of seven members, in the cage of a public
company, it has satisfied requirements,

Secondly, he submits, policy is decided by coms
panies without receiving the signatures of all
shareholders and indeed without receiving the
consent of everybody.

A company may decide by a opecial resolution to
form a subsidiery in a foreign territory and
register that company locally., If the resolution
is carried by the prescribed majority of three
forths, it binds all members inter se. Thus a
subsidiary company such ag is contemplated in

the decree cen be formed withkcut obtaining - the

gigrature of soune 10,000 shareholders.

An illustration kowever of what sectiocn C.369

(3) stands for cen be found in the Case of:
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IN RE GRESHAM LIFE ASSURANCE SOCIETY LTD.
v oCHEFU!)

Where the petitioner conmpany petitioned for
winding~up under the superviesion of the court persuant
to 8.369(3) of the coumpanies Decree 1968, The petitioner
was an Insurance company incorporated outside Nigeria,
The petitioner carried on business in Nigeria through
the agency of another insurance company at a place of
business occupied by the latter company.

After the coming ~into force of a companies
Decree 1968 (especielly Fert X of the Decree), the
petitioner informed the Registrar of companies that
it did not intend to carry on business in Nigeria, and
so instituted the present proceedings for winding up
subject to the supervision of the court (as per S5.369(3)),

The petition was opposed by Ochefu.

The petitioner contended that it had an established
place of busineass in Higeria and was thus a foreign
company within the meaning of 8,368(a) of the companies
Decree 1968, so that a winding up was obligatory under

8.369(3).
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Although the court held that the petitioner had
no established place of business in Nigeria so that
5.369(3) daid not -apply, yet the case illustrates
the procedure to be followed by foreign companies not
intending to carry on business in Nigeria as per
$.369(3) of the Decree.

Gower12 however suggests that if the foreign
company declides not to carry on business in Nigeria,
it should be allowed to withdraw and repatriate its
assets. But as Taiwo has again rightly answeréd.13
Government will be shirking its responsibilities if
a company is simply asllowed to pack and go without
ensuring that all creditors and those who may be
interested in 4+he company have just claims settled.

The process would therefore have to be a winding up
under the supervision of the Nigerian Courts.

lNow, the question can be asked as to what amounts
to a "reasonable time" within which the foreign com-
pany should apply to conrt for winding up after it
has informed the registrar that it does not intend
to carry on business in Nigeria?

Although the companies Decree 1968 does not define
wkat in that context smounts toc a reasonable time, it
is reasoned that reasonable time after the 3 months

does not mean indefinite time.

«es/86



- 86 -

"Reasonable time", it is conceded, would depend upon
the facts of each case, but it should not be more

4 and anything more than that

than another 3 months '
the courts would require reascnable explanation of
the default which has ozcured before it can grant

any relief sought.

In the Ghanian Case of:
VEST AFRICAN MAHOGANY CO, LTD, V, F.HILLS & SONS LTD15

The plaintiffs brought an action against the
defendants to recover sums of money due under certain
contracts. The plaintiffs and the defendants had
entered into certain agreements in Giana. The conm-
pany was an external company within the meaning of
the companies code and were in default in delivering
accounts to the Kegistrar of companies for registra-
tion.

The plaintiff instituted the preseni proceedings
to recover sums of money allegedly due under the agree-
ments but the defendants applied for an oraer to
strike out the suit. When the application was heard,
the plaintiffs were in six years continuing default

and bad nc reasonable explanation for the delay.
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The defendant contended that the plaintiff's
right under the agreements were un-enforceable by
the effect of the companies code £.313, which
stipulated that:-

"If there is any default in delivering to

the registrar any document required to be
delivered for registration persuent to the
foregoing provieions cf this Chapter, the
rights of the external company concerned
under or arising out of any contract wmade
in Ghana during such time as the default
continues shall nct be enforceable by
action or other legal proceedings".

The plaintiffs on the other hand, asked the
court to order the filing of the acoounts and grant
relief under proviso (a) to S.313(2) which proviso,
enpowers the court on application to grant relief
against the disability imposed by S.313(2) ebove on
being satisfied that it is just &nd equitable to do
80,

The court held that before it can be called
upon to exercise its discretion under the proviso,
there nust be & reasonable expalanticn of the default
which has occured, and relief will not be granted
unless the company can show it has acted with reaso-

nable deligence, and since this has not been shown,

the court refused to grant relief.
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In the words of Edusie J:

"In order that I may be able to exercise
discretion in favour of the plaintiffs,

there must be a reascnable explanation for

the plaintiff's delay in filing their accounts
for six long years. The reason for the delay
as offered in paragreph 9 of the plaintiff's
affidavit sworn by their local maneger that
the registrar of companies had never complained
to them about it, is to my opinion, no reaso-
nable explanation for six years delay and I
echo with approval the great words of Lord
Comden in Smith V Clay:

"Nothing can call forth this court
into activity, but conscience, good-
faith and reasonable deligence;
when these are wanting, the court
is passive and does nothing".

There is complete lack of reasonable deligence
on the part of the plaintiffs; I wust confess
that I see no reasonable ground to justify

the exercise of my discretion in their favour,
The contention of the defendants is valid and
1 decide that the plaintiff cannot proceed
againet the defendants ...".

It is our opinion therefore that "reasonable
time" alsc connotes zcting within such time with
reasonable deligence and goodfaith and that if the
foreign company under 85.369(3) refuses to apply to
the court to have the company wound up within such
time:

16

(i) First, it would cease to be & juristic person

for non=compliance,
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(i1) Secondly, it would be unable to maintain
proceedings for the enforcement of its rizhts
(as per the above Uhanian case), and

(1i4) Thirdly, it shell be penalised -for non-

compliance of the provision17.

It is submitted therefore that six years would
by any standard samount to unrecasonable time, eand that
it is no defence for the foreign coppany to say that
because the registrar of companies did not complain,
it was therefore still within the sphere of "jleascnable
time" to wound up the company.

How, once a foreign compﬁny has been reconstituted
as provided under 5,367, subsection (5) of the section
provides that the mssets of the foreign coapany shall
vest in .the company subject tc all equities, if any,
affecting same.

Finally, S5.369(€£) provides that where it appears
to the ltegistrar that e foreign company that has a place
of business in Nigeria at the commencement of the Decree
has ceased to oxist in the country of incorporation
before that date and the registraer is setisfied that it
is expedient to wind up in Nigeria the effeirs of the
company reconstituted under the Decree and no action
has been teken in that respect by any person
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(i.c. the principal officer of the company), the

registrar may:

(i) refer the case tc the attorney general (of the
federation) for directions, and the registrer
in proper case, uay

(ii) petition the court for an order winding up the
company under the supervision of the court.

18 the personal

As we have pointed out earlier on,
law of foreign companies depends upon the statute in-
corporatirg thew in their country of origin. If by
that statute, a foreign company does not exist any
more, the implication of it would be that the foreign
company is trading illegally in Nigeria and this may
have criminal implications, for, such a coupany shculd
not by the principles of company law be a juristic
person. It is in this light that subsection (6) of
5.369 provides that the registrar should refer such
cases to the attorney-gcneral for possible criminal
implications and prosecution.

If however, the foreign company did not do anything
that acounted to an illegalliity in Nigeria after it had
ceased to exist in its country of origin, the subsection
provides that, the registrar, in such "proper case",
should petition the ccurt for an order to wird up the

3

company, under the supervision of the court. d
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In other vorus the fact that, a forcign company
which has a plec: of business in Nigeriem, has ceased
to exist in its country of crigin at the commencement
date of Part X, dces not by S.369(6) zet excmptod
from beiny deewmed to have become incorporated under
the Deceree, [t shall still be considered = foreign
coipany in Higeria, and all the prcvisions of 5.369(1)
{a) (b) (e) =224 (1) shall apply vo it except thet
at the end of the day it <hould be wound up. Ayain,
the retionel heve is to protect Higerian Creditors
or investors that nizht have done business with Lthe
covreny, that is why the subsection says, such a
cornprny shenld be wound up "under the supervieion of

the couri".

2o INCORPCRATICN OF FOREICH COMPANILES AS DOMESTIC
' 1 : NLES AIGLE

CONPANIES TBF (O RN

A

The second effect of tho distinction (in $.36€)
of whet arounts vo a foreign company in FHigeria is
to be found in £.370 of trhe Decree. As we have seen,
foreion cosvenies having an established place of
Lusiness ir zigeris Ok the 18Lh licvember, 196£ are
deplt with in 5.36%, On the other hand, (and that
is thne dietinction), thoses foreign coupanies incor-

porated outside Figeria EDENORL OR AFTLR the 18th

Noverbter, 19C8H end UAVIUG THL INTSUTION of carrying
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on business in Higeria CIl or AFTER that date, are

dealt with seperately in 5,370 of the Decres.

In other words, the forcign companies that
5,370 deals with are those 4that have not yet had an
established place of business in Nigeria. On the
18th of Noverber 1968 these companies vere or arec
atill contenplating to carry on business in Nigeria,
These are the fcreign ccupanies defined in S,368(b)
of the cowpaniesg Decree 196L. S.370 provides that
such foreign companies shall:-

(i) give notice in writiny of its intention to
the registrar whether or nol it wents to
carry on business in Nigeria. If it does
intend tc cerry on business, then S$.370 ~oes
on -to provide that:

(ii) as soon therezfter (i.e, after the notice of
inteniior tc carry on cusinessg in Higeriaz nust
have been given), the foreign company shall
teke all the steps necegsary to cbtain incor-
poration as a separate entity in Nigeria.

(iii) and until the company is so incorporated, it
shall nct have a place ol business in Nigeria
for any purpose (i.e. for trading etc) other
than the receipt of notices and cther documents,
as matters preliminary to incorporation under

the Decree.
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Put in different words, foreign companies coming
under S,368(b) and therefore under 5,370 must take
steps either under section one of the Companies Decree
1968 or sections 2, 3 and 4 of the Decree to incorporate
the company as a Nigerian company otherwise it is not
pernitted to do business in Nigeria,
Section 1 of the Decree provides the mode for incorpo-
rating a cowpany in Nigeria while sections 2, 3 and
4 provides requirements where a company is to be Limited
by shares; Limited by quarantee or where a company is
Unlinited respectively. And bty 5.370(1) unless a
foreign company obteins a certificate of incornoration
in Vigeria, it shall be barred from having an estab-
lished place of business in Nigeria. The only thing
it would be able to do would be to receive notices and
documente relating tp and preparatory to its incorpora-
tion uncer the Decree.

The effect of S5.370(1) to fereicn coupanies defined
in 5.368(b) is thet such foreipn compenies must start
a new, 88 if though it did not exist in its country
of origin, to incorporate iteelf, just -as any group
of persons in ligeriz would start from the scrateh to
incorperate a company.
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In other worde foreign compeniec coming under S,37C
(1) are not deemed incorporated in Nizeria like their
counterparts in S5.308(a) coming under 5.369. Under
8,369 a foreign coupany that does not intend to con-
tinue to do business in Figeria, need not seek incor-
poration. Although certain sections of the Decree
would automatically spply te it, it skould srply to
be wound up or be wouncd up in accordance with the
Nigerian companies Decree. If however, it intends to
continue carrying on business in ligeria, it shovld
ta¥e steps to be incorporsated,

In comparigon however, foreign companies coring
under 8.370(1) do not have such protection. Fror the
teginning, they either te.ie steps to be incorporated
ag Nizerian companies, or would ncver be allowed to
dc business in lLigerie. The difference is because one
alreadr has an established place of businese in Migeris
and so creditors and investors oucht to be protected,
while the other ic yt t¢ do business or to have an
established rlace ol business in [‘igeria, so there does
not exist yet in -the comnpany, any interest to be pro-

tected.
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Finally, £5.370(2) provides that -the steps to
be taken Ly the foreign company uncder the Decree to
becorme incorporated 4in Nigeria shall not include any
invitation (by the company to the public) to subs-
cribe for skares or -otherwise howsoever on the basis
of a prospectus, without priocr approval of the commi-
ssioner (of trade). .ere again, the objective is to
prevent uischiel (of illegality and fraud) by protec-
ting the prospective investor who might not have the
nowledse thet the company is still foreiem (and
therefore not Nigerian), amd is yet to be incorporated,
Supection (2) of S5.370 is therefore aimed at protecting

such investors.

3. GENERAL SXFECTS OF HON-COMPLIANCE VITH

SLCTIONS 30

L guestion cen b2 askeu; what happens to
foreign cowpanies which <o not comply with the provi-
sions of sections 3.9 and 370 of the companies Decree?
Ve shall atteupt teo illustrate what can happen
to the forei n corpany or show the eflectsr of non~

complience with the lesding case of:

.. ./97



" 97 -
WE4A BANK LTD, ¥ K.H. SHIPPING LINE LTD19

In this case, the applicants, a Cerman Firm,
applied te the court to be joined as a party to en
action against the National Shippine Line Ltd.

The pleintiff contended that the applicants
not being a juristic person, having not complied
with the relevant provisione of the companies Decree
No.51 of 1968 in particular and in accordance with
Nige ian law, hes no right of action and cannot
be properly jeined,

The argument of the plaintiff was interalia
that: the applicant company is a foreign company
within the provisions of S.3¢8 of the companies
Decree. It has not been incorporated in Nigeria since
it has nct complied with -either the provisions of
S.369 nor with those of S.370(1) of the said Decree.
The cumulative effect of these omissions is that the
applicant company cannot sue in its name in this
country ncr exercise any of the powers cof an incor-
perated company.

The issue before the court therefore was whether
a foreign company or an oversea company which has not
complied with ¥he yrovisions of 4the companies Decree
1968 can apply to be joined in its own name in a suit
in which ite interests are adversely affected.
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The court held inter alia that:

Although foreign companies not incorporated in
Nigeria are juristic pereons by their country of in-
corporation, such companies lack the power to sue or
be_sued in thedr own name having not complied with
the provisions of the companies Decree 1968,

Thus the General effect on foreign conpanies
for non-compliance with sections 369 and 370 of the
companies Decree are:-

(1) That the foreign company, would not be a juristic
person to be able tc sue and be sued in its own
name,

(ii) That therefore, its interests cannot be protec-
ted by law, and

(iii)that the penalties in S.371 of the Decree shall

apply to it.

4o CONSEEUENCES OF FOREIGN COMPAHIES BECOMING

1) One of the most important consequences of foreign

companies becoming incorporated as Nigerian companies
is that the Nigerian Enterprises promotion Decree of
1977 would automatically apply to them,

The Nigerian enterprises promotion Decree popularly
known as the indigenization Decree was promulgated by
the Military in Jume, 29th 1977°C.
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The Decree which established the Nigerian Enterprises
Prowotion Board to implement the provisions of the
Decree, has as its object, theconcentration of enter-
prisee in Nigeria in -the hands of Nigerian citizens
aend assoclations. The Decree therefore affects all
Alier or foreign enterprisesz1 and is aimed at promo-
ting end protecting Nigerian participation in all
areas of the econony controlled by foreigners.

The word "alien", is defined in -the Decree to _
mean a person or association whether corporate or un-
incorporated other than a Higerisn citizen or associa-
tion.22 It is clear from the definition therefore
that the enterprises intended to be affected by the
Decree are those owned by foreigners in liigeria and
these must include foreign companies turned Nigerian
Companies,

Under the Decrce.23 all the 40 businesses which
are within the competence of indigeneous expertise
are reservec exclusively for indigeneous exploitation
and listed in schedule 1, Other businesses in which
joint (between foreigners & Nigerians) participation
ie still considered to be required are classified

into two categories and listed separately in schedules

2 and 3 (schedule II, 57; schedule III, 38).
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The ownership of these businesses must reflect a
minimuw Nigerian interest of 601-24 in the cese of
businesses listed in schedule 2, and 40225 in

respect of businesses listed in schedule 3. 1In
addition to the above, an existing enterprise "(foreign)"
whose operations incorporate activities 14sted in
schedule 1, 2 and 3 (see appendix II) or in any two
of those schedules and whose annual turnover is not
less then W25 willion and whose business is being
cerried cn in not less than ten states of the Federa-
tion, is required tc have a minimum Nigerian Equity
interest of 60%26.

Thus one of the effects oif a foreizn company
becoming a Nigerian company is that it must be indi-
genised. As at 7th March 198127 a total of 1,856
"foreign" companies in Nigeria had bern indigzenised
while 110 were yet to be indigenised. Also as at
thet timwe, 500 new "foreign" companies had registered
with enterprises promotion Ecard for necessary com-
pliasce with the Decrea.28

The Decree provides certain penalties to ensure
that foreign companies comply with its provision329
and in cases of default these penalties are met out
against 4he conpanies,
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Some of these penalties listed in Sections 13,
17 ana 186 oi the Decree include sealing -up of the
premises of the firms and convictions for 5 years op
fine of 510,000 or both. The Nigerian Tribure of

Monday July 22nd, 1981 listed 23 defaultine "foreign"

comparies liable to such penaltias.30

"uaually.31 however the structure of Equity
ownership ouzht to a large extent, determine
the structure cof coatrol, Fut unfprtunately
by resorting to a clever device the requirement
of 60 percent equity participation by Niperians
in schedule II enterprises under the Decrece
of 1777 may be circumvented and Higerians
deprived of their intended lesitimate majority
managewent control,

Within the legal frame work of the companies
Decree, strictly speeking, il is perfectly
valid to issue equity or ordinary shares with
weighted votine rizhts or even without voting
rights. 1ssue of equity shares with weighted
voting rights gives cne group of persons voting
righte disprogortionate to their investment
and enables thei to hecome holders of the
wajority voting power with relatively small
fineacisal stake in the unadertaking. Irn line
with the traditional English poiicy of laissez
faire, it is under the decree left to the en-
lightened sell interest oif the incorporators
or cshareholders to issue shares cargging one
spocial righte, voting or otherwisc” .

fut this traditicnal Znglish policy, it is
subritted, 1f Followed in figeria would in
effect frustrate the main objective of the
indlgenisation policy that the major interests
in ownership anc¢ effective control of an under-
taking should a3 a rule be Nigeriarised,

A spectacular instance of maripulaticn or use

of the ingenious device by & foreign collaborater
agairst trc epirit ernd intent of the Nizerian
Enterprieges pronotion Decree of 1977 is pre-
scated by thgsrecent case of Eehinde V Registrer
of Comzanies”” in which the feceral higk court
vpheld the validity of equity shares with
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epecial weighted voting rights in favour of the
foreign eouity holder under the Articles.

In this case, two Nigerian citizens subsecribed
their names to the meworandum and Articles of
Asgcclation of "Honda Manufacturing (Nigeria)
ld." and submitted them for registration to

the registrer of companies. Under the Articles
of Association the capital of the company was
¥100,000 divided into 70,000 'A' ghares of N1
sach and 30,000 'B' ghares of N1 each. All 'B!
shares vere to be allotted to lionda Motor Com-
pany Ltd, of Tokyo, Japan, In so far as the
requirement of equity participation is concerneg,
there was due compliance with the Decree of

1977 but the Articles gave special voting rigzhts
to holders of 'B' shares for the appointrent

and conditions of service of the Managing Dircctor
and the Assistant Managing Director (designated
as gpeciezl matters),

ihe rticles provided that on all special

natters “the 'A' directors shall have one veote

per cirector and the 'B' directops shall hav- three
' votes per director”, In other words,
ai<houszh tihe [igerian shareholders werc presented
A8 having 70 percent of the total shares of the
Compuny anc the Japanese as having 30 per cent

cf’ the shares, the Ligerian directors would

have 70,000 votes es ayainst the Jeapanese who
would have 90,000 votes on resoluticns concerning
"special watters®, The illegistrar of companies
objected to the Articles and refused to register
thew., HKehinde and another applied to the T'ederal
iovenue Court (as it then was) for the issue of

an order of wandamus ror registration of the memo-
candur, ancd Articles of Association. According

tc dr.duelice Anyaegbunam the provision of
weigzhted voting rights in the articles "infact
nadc a wockery of the majority shareholding in
favour of Nigerians" as provided for by the
ligerian Enteryrises promotion Decree 1977. 1In
the opinion . Lis lordship, unless ihe articles
wera aliered, Mligerian shareholders will be
perpetually condemned to aa inferior status

while Japancse shere holaers are exalted to e
superior and overridiryg statue when it comes to
decision vs to who will be Hanazing Director

anc who will be Aseistant anaging Director of

the Company anc their service of concitions",
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Although His lordship cdetected the lcophole in
the law, he however, found himself helpless to
piug it and held inter alia that the Registrar
had ro legal grounds to refuse registration.
This is rather unfortunate,

The heart of the matter therefore is that, even
by rajority equity participation, the ingenous
expatriate can reverse the internal control
process by recourse tc weighted voting rights

in his favour and the tail could be said to be
wagging the dog, notwithstanding that only a
small financial stake in the undertaking, a
foreign investor, may retain completec control,
Thus the ligerian majority shareholders, whe
because of their fragmented or widely dispersed
shareholdings as againct the concentrated subs-
tantial minority holdings of their foreign
counterparts are alroady at a dieadvantacecobs
position as regzards their voice in the corporate
decision neking, could be further deprived of
their legitirate desree of control by the device
o: weichted righkts, thus defeating the very
purpose of the indiienisation policy.

Cne of the basic defects in t.e ligerian Enter-
prises promotion Decree 1979 therefore is the
failure to match equity control with Management
control, leedless to say, this failure is rather
ageravated by the devige of weighted voting
rights. Lven if ownership is therefore indigenised,
the control and Management could still remain in
foreign hands uot because thoy are voted in

pover as directors by virtue of their profeassional
or technical competence cr managerial expertise
but by means of manipulation and circumventions.
in the lizht cf the foregoing analysis therefore
it is submitted that reforms in -the Nigerian
Company law for effective implementation of the
Nigerianisation policy is needed,

The first shortcoming of the Nizerian Company

Lew is the complete freedom it gives to a couwpany
to issuc any shares with special rights or
restricvions in rezard to votinz as the company
nay determine. The laxity of the law in this
reszard wey pive rise to grave abuse and help

the inefficient management to perpetuate itselfl,

- aw /104



- 1N4 -

Onece in power and control with relatively lesser
financial stake but by means of weighted voting
rizhts, the directors or the chief executive can
git tigh% on the management of corvorate funde
(only o minority of which has besn contributed
ty thew) even if they have lost the confidence
and sre cpzosed by the majority owners. It is
therelfore subritted that the ligerian investors
or collaberators should not be left to protect
theanselves in this respect from the wvishes of
the unscrupulous foreign investuore and menagers
and therefre Covernment nust step in. The con-
panies Decree should therafore be anended 8o as
to ban the issue oi non-veting equity ghares and
equity shares with varied or weighted voting
righte, lach equity share should carry only

one vete. The principle of "one share, one vote”
nas been followed in most continental systems ¢nd
hes quite recently been introduced ir Ghana and
Indin. "

2. The second effect of foreign cowpanies becoming
jncorpere ted as digerian companies is that their per-
aonal law and status which was hitherto deternined by
‘he isw incornoratin: theu, ceases, ena is now replaced
Ly the Migerian law (companies Decree 1968). All
surther activities of the company are also tc be requ-
latec by ligerion lav and all foreign lsws ceases tc
covevi their transacticns,

3. Thirdly, %ui not the least, foreicn corpanies <ho
conply Lo be iycorporated as ligerian conpanies become
34

jurisiic persons recognised as such oy Jigzerian law.

jiep-inaorporasicn makes them not legal persons.
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5, LXCZPTICL

T0 FOREIGN COMPARIES CCHMING UNDER

-

The only exception to the definition of foreign
companies in Higeria (S5.368 (a) & (b)) and so to the
corrliance of secticas 365 and 370 of the Decree, ise
the provisions of companies (special provisions)

Decree No.19 of 1973.

The Decree which was also promulgated by the
military, empowers the Federal Executive Council to
gcrant exeuptions to certain specified categories of
foreign ccupenies from conplying with the rrovisions
of Part X of the conpanies Decrce 1968 which provisions
mae it obligatory Tor all foreign companies carrying
cn business in Uigeria to incorporate in Nigeria.
wxenption to be ygranted as per the special provisions
are to be for a lizited duration cnly or in relation
to certain specificd projects.

but even before the coming intc effect of con-
panics (special provisions) Decree 1973, the exemption
view had already been expressed by the court in the un-

reported case of:
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OXFPCKD UNIVERSITY PRESS V AHEGISTRAKR OVF COHP&NIESB)

Where, the Oxford University Prese took out a
summons for the determiraticn by the court of the
question whether or not it was a company affected
ty the provisions of Part X of the companies Decree.

The court held that the Oxford University FPress
wag not incorporated as a foreign company and that
the wischief which the provisions seck to prevent
does not contemplate a kody like the Oxford Univer-
sity Yress, thus the provisions of Part X of the

companieg Tecree were held not to apply to it.

In the words of the Court:

"The companies exeumpted were foreign govern-
ment owned companies already engaged solely

in export promotion activities and engineering
consultants and technical experts already
engaZed in specialist projects under con-
tracts with any of the governments in the
federation or their agencies or with private
sector ol the econcmy when such contracts

have been approved by the government of the
federation®,

The corpanies (special provisions) Decree canme
end adopted and medified the situation and specifically
provided in a statuleory form, exemption for certain
specified catecgories of foreizn companies (whether al-
ready doing business or are about to do business in
Nigeria) irom complying with Part X of the companies

Decree 1968,
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Section 1(1) & (2) of the companies (special
provisions) Decree 1973 provides that a foreizn com-
pany may apply to the Federal executive council for
exemption from the provisions of Part X of the companies
Decree 1768 if that foreign company belOng to one of
the following categories:

(i) Foreign companies invited to Nigeria by or
with the approval of the federal government to
execute specific projects.

(i1) Foreign companies which are in Nigeria for the
exacution of spscifiic loan projects on behealf
of doner countries or international orgenisetions.

(iii) Foreign Government owned companies engaged
solely in expert promotion activities and

(iv) Engineering consultants and technical experts

engaged on specialist projects under contracts
with any of their agencies or with any other

body or person where such contracts have been

approved by the federal governments,

An application for exemption made under the
Decree shall bte in writing and addressed to the Secre-
tary to the I‘ederal CGovernment, and shall set out

the following:-
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(a)

(b)

{ec)

(d)

(e)

(£)

(g)

- 108 -
the name znd place of business of the foreign
company oulside igeria;
the name and place of business or the proporsed
hame and place of business of the foreign com-
pany;

the name and address of each director, partner

or cther principal officer of the foreign company ;
A certified copy of the charter, statutes or
memoranduw and articles of association of the cone
pany or other instrument constituting or defining
the constitution of the company, and if the instruy-
ment is not written in the English languape, a
certified translation thereof;

the names and addresses of some one or more
persons resident in liigeria, authoriged to accept
on behalf of the foreign company, services of
frocess and any notices required to be served on
the company;

the business or proposed business in Nigeria of
the foreign company and the duration thereof, and
such other particulars as way be required by the

Secretary to the Federsl Government,
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Now, where the Federal Executive Council upon the
receipt cf an application for exemption is of the opinion
that the circumstances are such as to render it expe-
dient that such an exemption should be granted, it may,
subject to such conditions as it may prescribe, exempt
the foreign conpany from the obligations imposed by Part X
of the companies Dacree.36

The exemption shall also specify the period or
the projeci(s) for which it is granted and the exemps
tion chall lapse at the end of such period upon the
coupletion of the projecta.37

The Federal Executive Council may also at any
time revoke any exemption granted to any cowpany if
it is of the opinion that the company has contravened
any provision of the special provisions or hac failed
to fulfil any conditicn contained in the exemption order.38

A compary that has been granted exemption shall
have its name gzazalted and the gazatte shall specify
the period and the project(s) for which the exemption
wag zranted, Also il the exemption has been revoked,
the name of the company whose exemption has been

revoked «nd the effeective date of such revocation shall

be published in the Cazette.>?
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#inally, the companies (special provisions)

Decrec 1973 provides that a company which is zranted
exemption will have the status of an un-registered
companyAO. The Decree also provides penalties for
any forecign company which gives false information
for the purpose of obtaining the exemption or which
does not comply with the Decree‘i.

Thus under the companiee (epecial provisions)
Decree 1973, a foreign company exeupted from the pro-
visions ¢f Part X of the companies Decree 1968 is
not a foreign company within the definition of §,368
of the Deecrce and so not liable to comrply with secticns
8.36% end 370. 1Il'oreign companies that come under the
special provisions are therefore exemptions to the pro-
visions of these sections,

The exception it can be said, was necessitatad
by the dearth of manpower and skill in the MNicerian
Lconomy and the desire to transfer Technology to
Nigerians. any rigid iuplementation of Part X of the
Companies Decree 1968 therefore would have made such
ohjectives un-attainable. The exemption (or exception)
was therefore ained at providing inceniive to the spe-
cialist foreign companies and countries that could want

to offer aid to Nigeria, into doing business in Nigeria.

aa./i‘l‘]_



- 111 -

Finally, foreign compaenies exempted fron
Part X of the companies Decree 1968 will have their
personal law and status determined by the foreign
statute incorporating them: Their transactions
excent contracts in {Jigeria, should also he regulated

by the law of thelr country of origin.

6. CONSEQUENCES QF BXBYPTION QN FOREIGK
CORPANIES W WIGERLA

Section 8 of the Immigration Act 1963 provides
that:

"Y¥o person other than & citizen of Nigeria,
shall on his own account or in parinership
wlth any other person, practice a profession
or eatabllsh or take over any company with
limited liability for any purpese without
the consent in writing of the compissioner".

Put in different words, a foreign company or

its members exempved by the provisions of ithe company
(special provisions) 1973 cannot undertske any other
business in Nigeria except the one{s) spprcved by

the Federal Executive Council.

And rno foreigner or foreign company can acquire or
establish any interest in any compsny without the
consent of the commissioner of Internal Affairs,

Thus irn the case of:-
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ONWUKA V TAYMANI

The defendant who was normally resident in Ghana

42

purported to subsceribe to the memorandum of Association
of a Company in Higeria. One of the issues before
the court for determination was whether or not the
defendant was a member of the company. The court held
that as there was no evidence that the minister's
consent was obtained for the purnose of enabling any
interest in eharos to be created in his favour or any
interest in shares to be taken by or issued to him,
no shares of the company could validly be taken by him
or alloted or issued to him, Thus any purported issue
or allotwent heing tainted with illesality was 1.!0:1.(:‘.."‘3
Facause the foreign company would neither be
deemed incorporated or be incorporated in Nigeria,
it would not be a Nigerian Company &nd so not a citizen
of Nigeria. Therefore any profession, practice or
interest undertalen in Nigeria other than the one(s)
approved by the Federal Excculive Council would be
illegal, unless the consent of the commissioner for
Internal Affairs is obtained., This is one of the
effects and disabilities on a foreign company in

figeria,
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Secondly, a foreign company or its members have
restriction to hold land in Nigeria. For exawmple,
under the Native Land Acquisition Law (Cap.80 lawe
of VWestern lligeria) 1956 which applies to the JWestern
States (Ondo, Oyo, Ozun and Bendel States) and the
Aequisition of Land by Aliens Law (Cap.2 laws of
Eastern Nigeria 1963) which applies to the Lastern
States (Imo, Anambra, Rivers and (‘toss Rivers States)
an alien cannot acquire eny interest or right in Land
from a netive vnless the transaction under which the
interest or right is acquired has been approved by

44 and even then, all that the alien can

the Governor
acquire is leasehold interest not exceedinz 99 years,
Also under the land tenure law of 1962 (which applies
to the lorthern States) a non-native cannot acquire

or take any interest in land without the consent of

the Governor‘s. The word "Alien" is defined in these
laws as includlng any company or association or body
of persons corporate or uncorporate other than a body

incorporated under the companies Decres where the cor-

porate body is composed solely of natives of Nigeria.
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A case in point over land restriction te
foreisn companies is the case of:

SRITISH & RRENCH BANK LID V AKANDE4®

Where it was held that a bank which was not
solely owned by Nizerians could not take an equitable
Hortgage on -the land of a native in VYestern Nigeria
without theapproval of the Governor as required by
5.3 of the Native Lands Acquisition Law and that in
the absence of such approval, no equitable iortgage
could be validly created.

In Lagos State, & similar law to those of the
Weetern, Eastern and Northern States is in operation,
This is the Acquisition of land by Aliens Bdict 197M.
Inder the Edict, unless Nigerians have majority shares
in a company, it wag an Alien not capable of holding
any title to land without the approval of the Governor47

Thug in WNigeria, a foreign company not incorpora-
ted ag ligerian company would suffer disebilities in
terne of restriction 4o the actuel project at hand

and scquiring title to land.
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FOOT_NOTES

The companies Decree 1968 requires that a
Nigerien Company must have directors and a
Secretary.

H.C. LR, 1971 (1) ¥,213
See rof, L.C.B, Gower's Article: Nigerias and

Componies in West AFRICA of Wovember 2
1968 at P.23.

*Poreign firms in Nigeria® by M.E. Taiwo in
WEST AFRICA of November 23 1968 P,26.

The repregsentative of the Coupany in Figeria
authorised to receive services in Nigeria on
behalf of the Company.

0f Companies as preovidgd in £,395 of Conpanies
Decrae 1968,

5.7 of the Companles Decree prescribe nodes
of incorporating a company in bigeria,

3,369(3) Coumpanies Decree 1968,
"Wigeria and Conpanies": L,C,i, Gower cited Ibhid

"Foreign firms in Nigeria®: M.D. Taiwo ar cited
Ibid

A.L.R., Vol.2 (1970) P.78
Ibigd
Ibia

It is rensoned that ir 3 months is prescribed
by the Decree as enough for any foreign cowmpany
to make -~up its mind as to whether or not to

do business in Nigeria, another 3 months should
be okay for the foreign company to seek the
winding up order if it does not intend to do
business in iHigextia,
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1 G.L.R. P.246

Wema bank Ltd. V N.N. Shippingz Line Ltd,
Vol.1 (1976) F.L.C. P.45.

5.371 Companies Lecree 1968.
Sae Chapter two of the thesis
F.Il.C. VO}-.II (1976) Pl106

S.25(2) lligerian Enterprises Promotion Decree
1977,

5.8 of N.£.,P. Decree 1977
8.23(1) K.E.P. Decree 1977
S.4{1) R.E,F. Decree 1977

See New inigerian of Saturday 7th Harch,
1981 P.12.

Mew ligerien of 7/3/81 as cited Ibid
38.9, 10 and 11 of the N,E,P. Decree 1977
“hey include among others:

(i) Farisco Industries (Nig) Ltd., Apapa, Lagos

(i1) The Cedar Press (Nig) Ltd,
(iii) Neon Africa (Niz) Ltd., Lanoa
(iv) Weide & Co (\ihy Ltd., lagos

(v) Euforyanes (Nig) Ltd., etec. etc

The rest cof the discussion cn the indigenisation
Decree is based solely on Prof.3i.K. Goel's Article:
indigenisation: Ccrporate control A Plea for Com-
pany Law reforn Nigerie in [igerien jouruzl of
October 1621 at P,76,

"ha writer is grateful to acknowledgse his permission
to quote the Article verbatin extensively, for nc
better words to use.
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32, See Companies Decree 1968 Table 'A' Article 2,
33. Suit No.F.R.C/L/:/79 unreported.

34. See Wema Bank Ltd., V N,N. Shipping Line 2
(1976) F.H.C. Pi40.

35. C.C.H.C.,J/1072/73, unreported
36, £.1(3) of the cmpanies (special provisions)
Decree 1973. IExamples of foreign companies granted
exeaption Irou complying with Part X include among
others:
(i) Balfour Beatty Engineering Ltd
(ii) Alfred Mc Alphine (overseas) Ltd
(iii) International Harvesters of Great Britain etec
The first twe were sranted exemption to handle
the #50u health care project under the Mid-land
Bank lcan in Plateau State while the third was
for Agriculturel purpose. (Source of information:
Hinistry of Finance & Economic Development,

Pdateau State).

37. £.1(4) Ibid

38. &£.1(5) Ibid
39, S.1(6) Ibid
40, S5.3(1) Ibiad

41. SS.3 & 4 Ibid
A

L2. 1968 2 L.Rs Pe13

43. See also the case of Obikoya V Matter HCLD/655/66
of 21/7/66 where it was held that the appointment
of an alien as a director of a Company on October
11th 1963 was in contravention of S.8 of the
Imnigration Act. 1963,
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44, S.3 lintive Land Acquisition Law Cap.80
(Vestern Nigeria) and S.3 acquisition of land
by Alien Lav 1963 (Eastern Nigeria}.

45, 5.28 land tenure Law 1962

46, 1961 Vi.N.L.R. P.277

47. 3.8 Lagos State Acquisition of land by
Aliens Ediet 1971,
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CHAPTER 5IX

LEGAL PROCEEDINGS AGAINST FOREIGN
COMPANIES IN NIGERIA

As we have seen, the coupanies (special provisions)
Decree 1973 provides exewption for certain specified
foreign coupanies from being incorporated as liigerian
conpanies. Also foreign companies in S.369 who do
not intend to do business in MNigeria may exist by de-
fault although they are required to wound-upl! The
question however is: since these companies would exist
in Nigerian cormunity and are bound to interact with
Nigerians with a possibility of those interactions
leading to some legal obligations and incidents, what
would be the procedure for instituting leqal proceedings
against such foreign companies? In other words do
lilgerian courts have jurisdiction to entertain matters
relating to foreign comganies in Nigeria and if they
do what 18 the procedure for service of processes?

In tackling this subject-matter we shall confine
ourselves to matters relating to Jurisdiction of ouanrts
end service of processes only with the hope that when
we come to -the Chapters on penalties and winding up of
foreign couwpanies, we shall then have a complete

picture of the whole subject:
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Legal Proceedin:s azainst foreign companies in
Nigeria.

In treating this aspect of legal proceedings
against foreign companies in Nigeria, we would crave
for indulgence to look at the attitude of courts in
some other African countries who have similar legal
system like ours: first, because we have dearth of
materials in Nigeria as regards the subject-matter,
and secondl»’ because it is our belief that the same
attitude would apply in Higerian situations.

Now, where a foreign company through an agent
makes constracts and carries on business within a
jurisdiction, the Nigerian courts have held that the
foreign companies are not only bound to third parties
within the jurisdiction but they have jurisdiction
to entertain legal proceedings against such companies.

In thecase of:

SPIRCPOULOUS & CO, LTD V NIGERIAN RUBBER CO, &
THOMAS BAKRLOW & PROS,

1

The plaintiff, a company trading in rubber at
Sapele brought an action against the defendants (the
1st defendant beinr a company trading in rubber also
at fapele while the 2nd defendant resident in London
alsc traded in kubber)
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to recover money due under contracts and damages for
breach of contracts and a loan,

The second defendants (Thomas Barlow & Eros)
were a firm of rubber merchants in England and the
plaintiff company was a rubber producer in mid-
western Nigeria. Under agreements between the second
defendants and the plaintiff, the second defendant
negotiated in London and the plaintiff shipped to
buyers abroad on the contractis,

The second defendant had no office in Nigeria.

The first defendant was their agent in Mid-
'estern Nigeria. As an agent for a dislcsed prin-
ciple, the first defendant accepted and carried out
the sccond defendant's instructions in relation to
their business interest in Higeria (KMid-West), and
saw to the execution of the agreeuents they had -with
the plaintiff; it passed the contracts they negotiated
and their instructions to the plaintiff; it made pre-
shipment advances of their money to the plaintiff and
sued for nmoney over-paid, it kept a watch on the plain-
tiff's fulfillment of the rubber sales contracts and
it looked after the second defendent's interests and
had no interests of its own in the affairs between them

and the plaintiff in which it was engaged.
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The second defendant stopped negotiating contracts
for the sale of the plaintiff’s rubber and the plain-
tiff instituted the present proceedings to recover
damages for breach of contract and loan from the first
defendant.

The first defendant contended that it had paid
its locan and that in any case it was not liable on
transactions between the pleintiff and the first de-
fendent's disclosed principal: the second defendant,

The second defendant on the other hand, contended
that they could not be sued in Nigeria (Mid-West)
because they were not in Nigeria or carrying on busi-
ness there,

The question before the court therefore was
vhether 1t hed jurisdiction to entertain the matter.

The court upheld the contention of the first
defendant on the basgis that where a person contracts
on behalf of a disclosed principal he is not personally
liable, but rejected the argument of the second
defendant and held that where a foreign firm is carrying
on business within a jurisdiction through an agent
who makes a contract then the court has jurisdiction
and the firm bound to the third parties by agent in
jurisdiction:
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“aid Ekeruche J., "I now wish to deel with

the other submissions put forward by counsel

in this case which I have rot touched on in

earlier portions of this judgement. The said

counsel submitted that the second defendant

did not carry on business within the juris-

diction of this court and &s such could not

be sued in this court, Here, it is not a

case of a local agent just asccepting order.

It is a case of a local egent seeing to the
execution in this country of contracts wmade

by its foreign principal, which contracts,

ere in part nc be exeucuted in this country.

In my view, it is clear that thesecond defendant

vere carrying on business within the jurisdiction

of this court and that the first defendant

was not just an azent simpliciter but a servant

of the gecond defendant acceptinz instructions

from the second defendant and cerrying out

those instructions in relation to their

business interests in this juriediction.

In wmy view stherefore, the second defendant

can be and have been properly sued within

the jurisdiction of this court and is bound

to 3rd parties il any".

Thue where a foreign company is carrying on
business in ligeria either directly or -through an
agent or servant and the business inveolves execution
of contracte in liigeria, then Nigerian courts have
jurisdiction to entertain matters relating to the
contracts (entered into by foreign companies) as it
affects third parties in Nigeria. And £he test
whether a foreign company is carrying on business
within the jurisdiction {thrcough an agent is whether
the agent in carrying on the business of the company
makes a contract on its behalf or for it.
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If the agent does so, then the foreign company is
carrying on business within the jurisdiction and
the Nigerian courts have jurisdiction over matters
relating to tre transactions.

The position is however different when it is
transections by a foreign company's forwarding agent
in 2 jurisdiction., Eecause such an agent would
be one simpliciter without power of uweking contracts
for the forelgn cempany, it doee not amount to tran-
sactions by theforeign company through the [crwarding
agent for the purpcse of establishing the company’s
presence or residence in that jurisdiction, And in
sucnh a case the courts would have no jurisdiction.

Thus in the Kenyan case of:

RE-LOWENTHAL AND Al FRAWCE®

The applicant, Air France “(which was the
defen ant in Zambia) brought an application in Kenya
to set #slide regicvtration of.a decree of the high
court of Zarbia which wags registered in Kenya under
the foreign judgenents enforcenent Act,

In a euit for damazes {or breach of contract
of tenancy, juugement was glven by the high court
of Zambia in the absence of the defendant (Air France)

in favour of theplaintisff.
.../125



. 24% 4

As the defendant company (Air France) had ceased
to transact businese in Zambia, notice of the pro-~
ceeding in Zambia had been served on -an employee
(Mies Hurter) of an independent company which rep-
resented the defendent company commercially. The
judgement was prdered to be registered in Kenya on
an sx-parte application in Zambia. Notice of the
rezistration was served on an agent in Zambia who had
no authority to receive.

The question before 4he court in Kenya was
whether Air France was transacting -business in
Zawbia at thet time, so as to establish Air France's
presence or residence in Zambia in order to make
valid the service of a court process on Air France in
Kenya through an agent in Zambia,

The court held that transactions by a foreign
company's lorvarding agent in a jurisdiction does
not amount +to transactions by thecompany through
the forwarding agent for the purpose of establishing
the compeny's residence in that jurisdiction and so
service on Air Prance in Kenya through its forwarding

agent in Zambia was held not to be proper service,
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In other wordes the court in Zambia did not
have jurisdiction to entertain matters over a
foreign company that was merely carrying on tran-
sactions through a2 forwarding agent, in Zambia.

One question that has also arisen is the issue
of domicile of parties.What happens when both parties
are foreign companies in a jurisdiction? Would
igerian courts have jurisdiction over trensactions
by the foreign companies? Although there is no
Migerian case yet on the matter, it is subuitted
that the position in Ghans should -apply:s In
Ghane, it has been held -that Domicile is irrelevant
if parties are effectively before the courts. Put
in different words, domicile of the parties is irre-
levant as a test to determine whether a court has
jurisdiction to hear a claim arising out of a con-
tract between two forei;n cowmpanies, if the two
(parties) are effectively before the court.

Thus in the Ghanian Case of

C.I.L.ib. V CHIAVELLI AND TIMBER IMPORT-
EXPORT GHANA L7TD3

Plaintiff brought an action against the defendants
for the value of the plaintiff's goods sold by the
defendants and for the return of goods of the plaintiffs.
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The plaintiff and the 1st defendants were
companies incorporated in Italy, while the second
defendant was registered in CGhana, |

The first defendant was the second defendant's
managing Director and the plaintiff's representative
in CGhana, Ky an arrangement entered into in Italy,
the plaintiff consigred goods to Ghann involced to
thesecond defendaunts: The invoices were in -Ltalian
and as itransiated, One of thew provided: tFor every
dispute, only the forum of the judiclal authority
in Hodena is competent:™e The plaintiff instltuted
the present preceedings in respect of the goeds,
allepinyg they were theirs. The first defendant
aliersd that the plaintiif had gcld the goods to
the second defendant..

T"he defendants, re¢lying on the above quoted
provision of the invoice, raised the preliminary
objezetion that Ghanian courts had no jurisdiction
because the partios had conbtracted for the gettilement
of dispubes betwscn them in a court in [talys They
elso relied on the Articles of Associatien of the
plaintiffs company which provided interalias that
the donicile of the shareholders of whom the first
acfendant was one, was to be interpreted as belng

at the conpany's head office,
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The plaintiff on the other hand contended that
the provisions of ~the invoice affected only buyers,
and they had not sold to the defendants; and that
the domicile of the parties was irrelevant since
they wore effectively before the court and it thus
had jurisdiction.

The defendants in reply contended that the
provisions of the invoice referred to all disputes
arising out of the subject-matter of the invoice,
including disputes over the nature of the transaction
itself,

The geustion before the court was whether among
other things the court had jurisdictlion over the iwo
foreign companles since dhey woere not domiciled in
Ghana and since the involce of the contract specified
that all disputes relating tc the contract was to

be settled only in the judicial authority of Hodena,

Italy.

The court held that the domicileof the parties
ig irrelevant as a test to determine whether & court
hag jurisdiction to hear a claim arising cut of a con-
tract between two forcign compenies if the parties
are elfectively belore the court especially if the

defendant is originally within the jurisdiction:
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"I do not see", said judge Amissah J.A.,

“"what the suggested method of interpretation
of the domicile of shareholders has to do with
the jurisdiction of this court in this cacse,
especially where the defendants are ordinarily
resident in this country and are properly
before me. 'he plaintiff say they claim in
detinue, the defendants resist on the ground
that there was no sale. Whether the c¢lain

be in tort or in contrzct, the domicile of

the parties seems to me irrelevant in the
instant case es a test to determine whether
this court has jurisdiction,"

Cn the issue of the note on the invoice which
specified that all disputes are to be settled in
the judicial authority of Modema the¢ court said:
"But dees this oust the jurisdiction of this
court? lkr. Annancy for tle plaintiff has
rightly submitted that our courts have
jurisdiction tc entertain actions relating
to coniracis whereever made in all cases
vkere the parties are effectively before
this court, as vherc when the parties have
voluntarily submitted to the jurisdiction®.
Lastly, thouzh not the least, wherc the court
ig of the view that a third party's right would be
substantially prejudiced if it does not entertain
Jurisdiction over a foreign company, the court would
assuné juriediction and decide the case on its merits.
In other words, courts are comretent to decide the
werits of a case., DButtressing this principle is the
Lthiopian case of:
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ETHIOPIARK CEMEHT CORPORATION V COMMERCIAL BANKX OF
ETHIOPIAN INGRA AND YUGOSLAV BANK OF FOREIGN TRADE®

The plaintiff corporation applied for an in-
junction to prevent the first defendant Dank paying
a sun of money to the second defendant under a2 guaran-
tee,

The second defendant, a Yugoslav corporation,
contracted to build, install and put into peration
e cement factory for plaintiff. In accordance with
the provisions of the contract, thc plaintiff asked
tor the bank's guarantee for finance. The bank crreed
to guarantee for each contract an unconditional pay-
nent of all suwme in the manner provided for in the
contract between the Lithiopian buyer and the Yugoslav
seller,

icwever, prior to the completion of the factory,
the contracts between theplaintiff and the second
defendant were terninated., As a result of this ter-
wination, a dispulte aross between the partiec as to
the awount clained by the second derfendant {rom the
plaintil’f and countzr-claim by the plaintiflf from the

sccond defendant under the guarantece.
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The parties agrecd to settle the dispute by
refercnce to arbitration and arbitrators were nomi-
nated by the plaintiff, The second defendant then
claimed the guarantee amount plug interest from the
first defendant in consolidation of the dept. The
plaintiff filed an epplication for an injunction
to prevent such payments in the preeent proceedings.
The second defendant however maintained that the
court had no jurisdiction to hear the case.

The court rejected the second defendant's
argument that it had no jurisdiction to hear the
ase and granted the plaintiff's application for an
injunction by ordering the first defendant not to
remit or pay any amount under tle guarantee:

"If the Telegramj said judge Dr. W, Puhagair,

"is intended to mean that this court is not
conpetent to grant the application because
realisation of a guarantee is a matter
between the first and the second defendant,
that is a question of the merits of the case
and the ccurt is competent to decide on such
merits",

Summing up ‘herefore, it can be submitted that

Nigerian courts have or wculd have jurisdiction over

foreign companies in transactions that include:
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(1) matters relating to contract agreements
executed in Nigeria;

(i1) a foreign company which is carrying on business
in Nigeria thiough an agent with powers to bind
the company;

(iii) parties who submit themecelvee voluntarily to
the jurisdiction of the court; |

(iv) rights of third parties;

(v) the merits of a case.

<o SEhVICL OF PRCCESS AND VENUE

Since the courts have or would have jurisdic-
tion over foreign companies in certain cases, the
next question one can ask ig: do the ccurts have
powers to serve foreign companies with processes?
Here the answer would depend upon whether the
foreign company is carrying on business in or out-
side the jurisdiction: the remedy sought and the
rules of the ccurt,

For instance it has been held that where a foreign
company which is domiciled outside the jurisdiction,
is a party tc an action within the jurisdiction, prc-

cess nay be served outside the jurisdiction if the
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company was carryinrg on business within the juris-
diction at the Commencement of the sction,

Thus, in the case of:

AZEBUE V THOMAS APLIN & co, L7p,5

(This case was an eppesl from the judgement of
Lthe learned magistrate eitting at Sapele, which
struck out an action brought by the pPlaintiff upon
& prelimiary objection taken by the defendsant),

The plaintiffig clairm sgainst the defendant was for

a2 "sum of 144.68,.2q, being the balancs of the

amount due ang owing o the plaintife by the defendant

on the plaintifprg trading account with the deren-

dant in . gpele between July 26th 1960 . June 12tk 1964n,

The plaintifs who wag resident in Sapele filed
his claim in the magistrate court Sapele and leter
obtaired leave of the court for service of writ out
of the Jurisdiction cp the defendant at thelr head
office Onitgha,

When the cage came up for hearing, learned
counsel for the defendant took objection to the Ju-
risdiction of the court which according to .hip could
not entertain g claim in whieh the ceuge of action
arose out of the Jurisdiction of the court or alter-
natively which relates to the defendant who was

resident outside the Jurisdiction of the court,
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The question before the court therefore was
whether the defendant {oreign company could be served
out of jurisdietion.

The court held inter alia that:

Yhere a cowpany wnich is domiciled outeide the
jurisdiction is a perty to an action within the ju-
risdiction, procecs may be served outside the juris-
diction if the company was carrying on business
within the jurisdiction at the commencement of the
actions

"The defendant", said Idigbe CJ," having
lodged a protest as to the jurisdiction of
the court, ocught to be saitiafied that the
venue cof %ction was within the district and
this oug 0 be come satisfactory evidence
that the defendants at the time of commen-
cing action carried on businesg within tae
district., There is no doubt that ths lower
court had jurisdiction in personal actions on
contract and the rules of court provide for
gervice outsgide the jurisdiction of the
court in circumstances which are set out in
the relevant rule. One of these dircuasiances
arsee when the defendent carried on his
business at the time of commencing the
action within the jurisdiction of the court,
The unqualified statement of the defendant's
witness Erefibi, who is a branch nanager
of the company's office at Varri that,
"Thomas Aplin carries cut its business
normally in this country, including Warri
and Sapele", was sufficient basis ror the
view that action wag justiceable within

the Sapele magisterial District., It is
therefore my view that the acticn should not

been bave/struck out on the ground that the
proper venue was not Sapele”,

000/135



- Q: )
§i

. M
vl

"E»' ri" .
14
J.‘: “Ts
F 4 s Py
LA =
I e
g "
- b B
.
* e
. - ""..:_
o
L
i TV
L .
f
.,
LA -
- b
:J'\'.;'.

C Ay

¥ 1]

| U
4 -
101
g 5y

.
R
-‘ .‘.
u'_' T oS
b ‘ |‘;9-='~
T Myl
-y il
vy F



w 538

Finally, though not the least, it has been
held in the case:

EZEOKE V REGISTRAR OF COMPANIES®

That in the upsence of rules made by the Chief

Justice of the federation under 5.375 of companies

Decree 1908 in respect of procedural wmatters under

the Decree (whick rules have not been made) recourse

must pe made to the practice and procedure for the
time Peing in England.
From the {oregoing then, it can safely be

said that:

(1) where foreign companies carry on business
within jurisdieticn, procece of the court can
can be served on the company within the juris-
diction;

(ii) where however the feoreign company is outside
the jurisdiction of the court, service of
process can be affected on it if:

(a) it wae domiciled in the jurisdiction at
the commencement of the aclion;

(b) the action relates to firamcial matter
(account);

(e) 1f it is carpying on business at any fixed

place in the country.
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(11i) Finally, in other cases and in the
upsence of rules nmade persuant to S.375
of the companies Decree 1968, the
practice and procedure for the time
being in England chall apply as it

relates to service of process.
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FOOT NOTES

H.C.L.R. Vol. 1970 PP.94
1966 (2) A.L.R, PP.301
1968 1 A,R,C.R. 329
A.L.E, 1967 (1) 298

1966 (2) N.C.L.R. 97
1bid

Lbia

F.C.L.R. (1970) PP.404
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CHAPTER SEVEN

PEJALTIES AGAINST FOREIGN CONMPANIES IN NIGERIA

The only section in Part X of the Decree that
deals with the consequences on foreign companies for
norn-comnpliance with Part X of the Decree is Section
371,

However betore we cdeal with the section, it is
pertinent, T believe, for us te know what Part X of the
Decree nakes obligzatory on foreign cowpanies to de in
which failure will lead %o penelty. Put in a different
way: what are the offences in Part X of the Decree which
draws penalties in S,3717

I'irst, as we have seen (in chapter five), it is
obligatory for a foreign coupany (which had an estate
lished place of business in Higeria {on 1€th liovember,
1960) or its principal officer, within 3 months of the
date on which it is deemed incorporated persuant to
3.369(1) to inform the registrar of companies as to the
{future intentions of the coumpany in reepect of its opera-
tions in Nigeria.

Secondly, it is also obligatory or fuch a foreign
company it its bueciness is to continue to Le carried
on in Ligeria, that its principal officer, should forth-
with take all necessary steps to incorporate the com-

pany in Nigeria persuant te fecetion 1 of the Decree.
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Thirdly, without the approval or authorisation
cf Lhe conmisaloner of trade, no foreign company which
has not been incorporated in Nigeria can issue any
prospocius inviting subgeription from the members of
mblic.

Algo und fourthly, if the foreign company
informed the rezistrar of companies that it does not
intend¢ to earry on business in Higeria, its principal
officer, within = reagonable time. should apply to the
conrt to have the comnpany wound up under the supervi-
sion of the court.

Fifthly, we have aloo discussed that where
a {ereign ccupany nad ceased to exist in the couniry
of its incorporetion before the 18th of liovenber
1568 (the commencenent date), action should be taken
by the principsal oificer or the coupany to wind up
the coppany in Higerid.

Sixthly, foreirn companies who have no esteblished
place of business on the 18th day of November 1968
are required:

(i) to give notice in writing of their intention
tn??ggistrur, and then,

(11) take all necesgsary stepe to obtain incorporestion
as a seporate entity in Nigeris.
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Finally, we have seen that until foreign companies
coming under £.368(b) get incorporated, they will not
have a place of business in Higeria,

All thece seven obligations imposed on foreign
comparnies in part X of the Decree are the penal lews
in whiech 5,371 prescribes penalties. Every foreign
company that contravenes any or all of ,them shall be
purishable under §.371, By Section 371:

"1f any foreign compeny fails to comply with

the requircments of this part of this Decree

in so rar as they nmay apply to the company,

that coapany:

(1) shall be equity of an offence and
liable or conviction to 2 fine of net
less than £ 1000 (N2,000);

(1i) and every officer or azent of the com-
pany who knowinzly or wilfully (i.e. inten-
tionally) authorises or permita the default
or failure to comply, shall, whether or
nct the company isalsc convicted of any
olfence, be liable on conviction to a fine
of not less than £100 (K200);

(1ii) and where the offence is a continuing
onc, Lo a further fine of g£10 (N20) for
every day during which the default or
feilure continues,”

Thus section 371 provides penalties for both the
foreiin company and the principal -officer1 of the
company who defaults or aids to delfeult compliance
with the wmandatory provisions or penal laws of Fart X
¢f the Deocree.
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It is important to ncte that the mandatory obliga-
tione are penal provisions because S,371 talks of
"guilty of an offence", and “conviction"., Only in
ponal laws are such words used. The fact that the
gection does not provide for inmprisonment is no ground
to dismiss the contravention cf the obligations as
not Leing penal., Fines are provided instead of im-
nrisonment, first, because it serves a better
purpose (revenue) than inprisonment, esecondly, a com-
pany not being a human person cannot be imprisoned!
Mme can argue however that the principal officer in
default cau be sentenced to imprisonment since he
is a physical person; but the gquestion would be:
If the »rincipal officer of the company is imprisoned,
who will take steps uc correct the default?
It is subtaitted therefore that it is in realisation
of this fact that S.371 does not provide for impri-
sonment, All the same that does not prevent the
runishments provided in the section from being penal,

In addition to these penalties 4he case of:

WEMA LANK LTD V P.N. SHIPPING LIKE LTDz
establishes that every foreign coupany which fails
to cowply with the prcvisions of Part X of the Tecree
shall:
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(1) Not be -« juristic person (i.e. will not exist

in law) aad

(ii) Yot be able to sue or be sued in 1its own name,

The corollary counsequence of ithe above congeguences
would be that suek & forelgn company cannot have its
interests protected in Nigeria,

3

The pesition in Ghane” seewms to be similar to

5.3?1 of the Decree and infact supporis the decision
in Wewa Bank V ¥,.K. Shipping Line Lid and the above
subnissions under $.313{1} and (2) of Ghana's com-
pany code:

(1) "... Any external ccompany or any local manager
(i,e.prineipal officer) or process agent of
an external company who fails to comply with
any of the obligations imposed upon it or him
by the foregoing provisions {i.e. provisions
applyinz to non-Ghenian companies) of this
chapter (Chapter V of the code), the external
conpany and any locsal manager or process
agent who is in default shall be liable to
a fine not exceeding %050 or in thecase of
continuing default &G50 for every day during
which the demult continues.

{ii) If there is any default in delivering to the
registrar any document required to be delivered
for registration persuant to the foregping
provisions of this chapter of the code,
the rights of the external company under or
arisiny oul of any contract made 1n Ghana
during sweh time as default continues shall
not be enforceable by mction or other lezal
proceudinas, .
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Thus in both Nigerian and Ghanian laws, the
foreign or External company and the principal officer
or local lianager of the foreign company are both liable
to conviction and fine In casses of non-compliance with
obligations imposed on them. In the case of Ghana,
however, the law zross further to provide statuterily,
that epart from the conviction and penalty of fine that
the foreign company may suffer, it .shall also be dis-
abled to enforce its rights by any legal action.

“hus in the already discussged Ghanian case ol:
WEST AVRICAN MAHOGAKY C¢, LTD V F. HILLS & SONS Lin*

The court refused to «niorce the rights of an
externsl company Lecause it had defaulted for six
yearg to coaply with theprovision of deliverins docu-
ments to the registrar of compenies and it could not
prove that such default occured despite acting with
reascnable deligence,

Sunming up, penalties against foreilgn companies
in Wiceria ave for ncon-compliance of the obligations
imposcd on them by Fart X of the Decree as enumerated.
And it is submitted that it is the duty of the regis-
trar of companies to refer cuch defaulting companies
to the Attorney-tenernl of the Federation for n»rosecu-
tion or in the alternative, personally prosecute the
defaulting companies in <the court.
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It is the pripcipal officer that is liable,
because of the definition of "Officer who is

in default in £.392 ol the Decree,

2 1976 F.1,C. PP.68

See Chapter V Ghana Cormpanies Code 1963:
Provisions applicable to non-Chanian companies

5.313(1) and (2).

1 G.L.R. PP.246
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CHAPTER EIGHT

WINDINC UP OF FOREIGN COMPANIES [N NIGERIA

Winding up of foreign companies in Nigeria is
governed by the sane rules1 ae the winding up of re-
gietered Nigerian companies. The only difference is
that the grounds for the winding-up are notv tLe same.

Unlike in the case of companies registered or
incorporated in Nigeriea where there exists at least six=
main groundg in vhich a company may be wound up by
court viz:-

(i) if the company has by special resolution resolved
tha! the company be wound up by the court;

(ii) if default is made in delivering the ctatutory
report to the Hegistraror holding the stetutory
meeting;

(iii)if the company does not conmence its business
within a yesr from its incorporation date or
suspends ite business for a whole year;

(iv) if the number of members is reduced, in the case
of a private company, below two, or in the case
of uny other company, below seven;

{v}) if the company is unable to pay its debts (for
a sum exceeding £50 (3100)3 and
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(vi) if the court is of the opinion that it is just
and equitable that the company should be wound
up; the grounds for foreign companies are different,
The grounds for winding up of a foreign company
are only two namely:
1. Where a foreign company coming under S.368(a)
inforrs the registparthat it does not intend
to carry on businesse in Nigeria‘ and
2. VWhere the foreign company (also coming under
S.368(a) has slready ceased to exist in the
country of its incorporation.5
Taking the first ground, £.369(3) provides
thet:
"If the foreign company within the period of
3 monthe mentioned in Bubsection(zg of this
section, informs the registrar that the com-
pany does not intend to carry on business in
Nigeria, and the principal officer aforesaid
fails within a reasonable time thereafter
to apply to the court to have thecompany
woud up under the supervision of the court,
the registrar may so apply, and the court
upon such application -shall make a winding
up order accordingly".
What the section is saying in effect, is that:
if the deemed "Higerian" company persuant to S.369(1)
does not after all intend to continue to carry on
business in Nigeria:
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1. Ttz principal officer within a reasonable time
{after the 3 months granted it in S.369(2) te scrp-
sider whether or not to continue t¢ carry on businese
in Nigeria) should apply to the court to have the
company wotnd up under the supervision of the courf.
2. However, if the principal officer of such company
fails to do so, the registrar of companies uay so
apply and the court upon such application ghall make
8 winding up order accordingly.

Now, one may ask: which courts have jurisdiction
to wind-up foreign companies in Higeria ard what is
the procedure for initiating the winding up process
in the court?

By 8.208 of the companiecs Decree 19686,

the High Courts have jurisdiction to wind up

every type of company in MNigeria (i.e. inecluding foreign
coupanies). Even then, the High Court having juris-
iletionto wind up a company shall be the one within
whose ares of jﬁrisdiction the repgistered office of
the company is situated. And for the purpose of deter-
mining the registered office, the section goes on to
stipulate that it shall mzan the place which has longest
been the registered office of the company during the
8ix months immediately preceeding the winding-up.
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Alsc, the procedure for initiating winding up of
companies is by filing petitionsT, while the rules
of ccurt for winding up of companies are found in
gchedule 15 of the Decree made persuant to 3,375
and S,.395 of the companies Decree 1968,

Now, winding up of foreign companies, under the
provisions of Part X of the companies Decree 1968 is
permissive not obligatory. However an order for
winding-up subject to the supervision of the court is
OBLIGATORY under S.369(3) of Part X of the Decree on
an application relating to a foreign company which
does not intend to carry on business in Nigeria.

The lea’ing case on winding up of foreign com-
panies -under 5.369(3) of the Decree and the butre-
gser of the above principle is the illustrative case
of :

IN RE GRESHAM LIFE ASSURANCE SOCIETY LTD
Vs
OCHEFU®

This was a petition by the gresham Life Assurance
Society (Nigeria) Ltd., that inter alia, the company
he wound up under the supervision of the court in
accordance with the provisiones of the companies Decree

1968,
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The Gresham Life Assurance Soclety (Nig) Ltd.,
was a coupany incorporated under the English companies
Act and was registereu in Nigeria under 5,239 of the
former companies Act. Thie compuany wac on November
18th 1968 deemed to be incorporated in Higeria.

However, the petitioner company not intending
to carry on business in Nigeria, and in accordancs
with 8,369(3) of the companies Decree, wrote a letter
through its principal officer to the registrar of
companies giving notice that the company does not
intend te carry on business in Nigeria and therefore
brought this present action for cozpulsory winding
up under the supervision of the court.

Counsel feor theRegistrar submilted that under
Part X of ihe companies Decree, winding-up was per-
miecive, bui the question was whether under S$,369(3)
winding up was voluntary cr compulsory?

The Court held inter alia that winding up under
£.,369(3) is compulsory if the foreign company has an
established place of business in HNigeria, bu% that
since in thie caege, the petitioner company had no
established place of hbusiness in ligeria in which caese
it can not claim to be a foreign company under the

perview of 369(3), the winding up sought was not a
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compulsory winding up in which it would te done
under the supervision of the couri:

“A foreign company’ said the court, "that has

an established place of buaineas in Nigeria,
comes within the provisione of £,368(a) in
which case, winding-up is compulsory when the
principal officer of the company gives notice
of his intention net to continue business in

in Nigeria. Counsel for the petitioner company
sought to bring this application within the
provisions of §£.,369(3). He contended that such
application in subsection 3 means either an
application by the registrar or the principal
officer. lie therefore submitted thet eince

the coupany was a Toreign compsny coming within
the provision of S,368(a) winding up was mandatory ....
I agree with the submission of counsel for the
registrar of companies that under Fart X of

the Decree, winding up is permissives The
petitioner company had carried on business by
an agent namely, the Guinealnsurance Company
Ltd., and it is my view that the petitioner

had no established place of business in Nigeria
within the meaning of S5.368(a) of the companies
Decree. This is nol therefore & compulsory
winding-up &nd Gresham Life Assurance Cociety
(Nig) Ltd cannot evoke the provisions of S, 369(3}
to support their petition that the company
should be compulsorily wound-up",.

Thus to gqualify for the cowmpulsory (or obligatory)
winding-up under S$.3€¢9(3), a foreign company not inten-
ding to do businecs any more in Nigeria:

1. mnust be a forelign company coming under S.368(a)
in definition and (2) must have had an established place
of business in Wigeria on 18th November, 1968.

Where these conditions are not met, the court would
uge its discretion on whether or not %o wind up the
foreign coapany.
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The court may therefore refuse to wind up a foreign
company on the ground thet, & creditor has a pending
acticn against the company for a breach of contract.

In the same Case of:

IN RE GRESHAM LIFE ASSURANCE SOCIETY LTD.

Vs
ocHEFD”

The petitioner company petitioned for winding-
up under the supervision of the courts The petitioner
was anr insurance company incorporated -~outside Nigeria
but registered in Higeria -under £.239 of the former
conpanies Act, After the coming into force of the com-
panies Decree 1968, the petitioner informed the regis-
trar of conmpanies thit it did not intend to carry on
business in Nigeria and instituted the present procee-
dings for winding-up subjeci to the supervision of the
court,

The petitioner did not propose that its ligerian
business should be continued by -another insurer, hut seid
that the policy holders who wished to continue paying
premiums should be allowed to doc so to the liquidator.
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On the 28th July, 1968 the petition was
opposed by Lt. Col. Ochefu, an officer in the
Nigerian Army and a creditor and policy holder of
the company who had a pending action against dhe
petitioner for breach of contract.

The court refused to grant the petition on the
ground inter alia that the effect of winding-up the
company in this case would mean a stay of proceedings
in the case pending in court where the respondent is
instituting an action against the petitioner for breach
of contract:

"Eince the winding-up cannot be brought under
the provisions of £.369(3) of the companies
Decree' gsaid George J.I "it is within the
discreticn of the court to decide whether the
company should be wound-up or not. The effect
of winding-up the compsny in this case would
mean a stay of proceedings in the case pending
in court where the respondent is instituting
an action against the petitioner for breach
of contract. Besideg -that, this is a company
whose principal business is to carry on life
insurance policies. There may be thousands of
policy holders who have relied on the goodwill
cf the company and have invested money by
taking out policies of insurance., It would
not be in the interest of the public to grant
the petition more especially as the petitioner
does not pray that the Guine Insurance Company
Ltd should continue the business of the Greshan
Life Assurance Society (Guinea Insurance Company
was the petitioner's agent in Nigeria),
Inst.ad, the prayer is that Mr. Babatunde Olusola
Benson, a member of the Bar, be appointed Li-
quidator, and that ihe policy holders under
the existing Nigerian poliecies who wish to
continue paying premiums to get their contract
in force should be allowed to do so.
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This in eoffect means that the present policy
holders would deal directly with Mr. Babatunde
lusola PBenson and not with the Guinea Insurance
Co. Ltds I do not think this will be in the
interest of thepolicy holders or in the good
nane of the company itself. Life Assurance

is such an important policy that I do not con-
sider it eafe that it should bhe placed in the
hends of an individual®,

Thus where = cese is pending against a foreign
coupany wishing to be wound up and the winding up is
not cowpulsory, the pending case musi be disposesd of
first before such a company is wound up. The rational
huere ig to protect the intereste of the creditors and
investors who may otherwise nol be adequately protectsd
if the company were to be wound up without allowing
for remedies arising out of contractual cbligations,

The second and the last ground for winding up
of foreign companies uncder Part X of the companies
Decres desls with a situation where the foreign com-
pany as incorpnrated oculside Nigeria has ceassd to
exiet in the country of its incorporation,

$.364(6) provides:

"This section shall extend and apply to any

case where, immediately before the date of
coumencenent of this part of this Decree,

8 foreign company had in Nigeria an establiished
place of business and not withstanding that
fact, it is thereafter nade tc appear (o the
registrar that the forelgn company as incor-
porated outside Nigeria had ceassd to exiat

in the country of its incorporation before
that date.
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If then or thereafter the registrar is

satiefied that it is expedient t2 wind up in

Nigeria the affairs of the company reconsti-

tuted under this section, or thereafter under

this part of thie Decree, as ths case may be,

and no action in that behalf is taken by any

other perscn, the registrar may refer the case

tc the Attorney-General of the Federation for

c¢irections; and the registrar in proper case

may petition the court for an order winding up

that body corporate under the supervision of

the court, and the court shall meke the order

accordingly, subject to such conditions as

the court in particular circumstances may impose',

Put in different words S.369(6) is saying that,
the mere fact that a foreign company has been dissolved
or has ceased to exist under its personal law, is no
bar to the Authority of Nigerian courts to sanction
its winding up proceedings. Indeed the fact that it
has been dissolved is a specific ground for such a
couree of action i,e. it is a grcund on which an order
may be made to wind up a foreign company. Accordingly,
under the provision, the defunct company will be re-
surrected and then put into Liquidation.

In winding-up a foreign company under fubsection
€ of section 369, the procedure is that if the deemed
"Higerian" company had ceased to oxist in its country
of incorpcration before or on the 18th day of November
1968, but had an established place of business in Nigeria,
the principal officer of the company should take steps
to wind up the company,
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I{ he fails, the replstrar of companies may refler
the case to the attorney-general of the Federation
for directionsg: and the registrar in proper case nay
petition the court for an order of winding-up.10

Now, it is pertinent to note that in the two
grounds for winding up a foreign company under Part
X of the companies Dec¢rse the winding-uv have both
tc be done under the suporvision of the court, The
importance to a ereditor of this authority of the
Higerian Court cannot be over-emphasised. This is
30 because the protection afforded creditors under
Part X of the Decrec could and may prove illusory.

The winding ap procedure under the supervision of

the courtes therefore fills the gab and comes as a
walcome remedy. Moreover, it is not only the creditors
that might benefit, the shareholder himself may be

able to persue & claim afforded by the procedure.

The provisions of winding-up therefcre fills the gab
in prctecting both the investor and the creditor
against any fraud ete, that might have been committed
by the foreign company.

One way however ask, what happens to the assets
of the companies? 8.369(5) stipulales that tha assets
in Nigeria of such companles comlng within the meaning
of paragraph(a) of section 368 of the Decree shall
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vest in the company as reconstituted subject to all
equities (if any) arfecting same. It is tharefcre
submitted tha® by this provision, the assets which the
court or the liquidator may ccllect and distribute are
those cwned by the companies at the counmnecncement of
the winding-up.

Also, it is submnitted that the consequences of
winding up of such foreign companies is that contracts
entered into by or for the companies are treated as
terninated or broken.

Finally, it must be said here that since foreign
companies coming under companies (special provisions)
Decrae 1973 are exemphted and therefore do not qualify
to come under the meaning of foreign companies in S,368(a),
Higerian courts would have no jurisdiction to wind them
up in Nigeria irrespective of the circumstances. All
that can happen to them is for the Federal Government to
revoke their exemption and thereby compel them to
go back to their country of incorporation., Otherwise such
companies can only be wound up in their ccuntries of
origin according to their personal laws.

As for the foreign companies coming under the de--

e finition in S.368(b) the issue of winding them up under
Part X does not arise, because they have no established
place of business in Nigeria yet and by 5,370 cannot

even commence business until they are inccrporated under

Nigerian law.
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FOOT NOTES

This cannot be otherwise since "y 5.369 of

the Decree they are deemed Nigerian companies.
See rules for winding up Nigerian Companies
in Sections 211, - 216, S5.375, S.397 of
companies Decree 196€.

5. 209 of Companies Decree 1968

.l

8, 210 of Companies Decree 1963
€. 369(3) of Part X of Companies Decree 1948
S. 369(6) of Part X of Companies Decree 1968

S.7(e) of the federal revenue cour$% (now
fedsral high court) Aet 1973 aleo confers
jurisdiction on the court tc exercise juris-
diecticn in eivil matters and causes arising
from the cperation of the companies Decree
1968 or any other enactment regulating the
operation of conpanies incorporated under the
companies Decree 1968"

5.211(1) of companies Decree 1968
N.C.L.R. 1970 PP,78
Ibid

—— e

See Chapter two of the thesis for the analysis
of the sentence,
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CUHAPTER NINE

SUMMARY, FPROPCSAL I'OR REFORM AND CONCLUSION

From the foregoing, it is clear ithat to a large
extent, the status of foreign companies in Nigeria ia
different from the status of foreign cowmpeanies in
England, F¥or, apart from the fact that the definition
of foreign companies may teke the same chape, in that
in both, foreipn companiesa implies a company incorporated
otherwise than in Nigeria or England and apart from the
fact that the position of the personel law of foreign
companies in Nigeria (before the application of PartX
of the Decree) and in England {as at now) nay have been
the sanie as regards the fact that their existence and
powers were to be determined by thelaw of the country
to which they were incorporated, nothing else appears
in coumon between foreign companies in Kigeria and in
England.

In England for example, if the foreign company
is & gorporate entity and has established a place of

L to deliver

business there, it is required by law
to the Registrar of companies for registration the

following:
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(i) a certified copy of the instrument containing
ite constitution (and if in foreign languege,
its certified translation thereof};

(i1} & list of its directors and company secretary
showlng the names, their residential addresses,
their nationalities and business occupation etc;

(fii) the name and addrecss of one or more persons
resident in Engleand who is or are authorised by
the company to accept service of documents on

its behalf,

This diselesure requirewent which is compulsory
for forelgn companies doing business in Englarnd to
comnply with, is complcotely abhsent in the Nigerian si-
tvation. In Nigeris the foreign companies with estab-
liched place of business (on the commencement date of
Fart X of the companies Decree) are sort of "Natiopalised!
automatically by being deemed to be Nigerian companies
and then thereafter are required to take steps to be
ectually incorporeted as such. Those foreign companies
on the other hand that are yet to establish a place
of business, are required to¢ take steps and incoporate
as Nigerian companies before commencing any business.
Failure to get re~incorporated, would get the foreign
companies in the former category wound up in Higeria,

while ir the later cases they cannot commence husiness,
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In the case of England tcwever - fallure by an oversea

company to deliver the said documents to the Registrar

of companies does not render its corporate status being

digregarded. IHor does it render it incapable of dis-

posing of property or invalicdate any contract or other

transaction entered into by the company or prevent it

from enforcing its rightsz.

The purpose of reguiring foreign companies in England

to deliver thcse documents is only aimed at providing

linitation on the general English Principal that it is

the law of incoporaticon which determines the companies

organs., For a {oreign company in England may well?ggve

had a director or a secretary &as one of its officers

or organg of operation and this infact might not have

been & requirement ty the porsonal laws of the company,

but with the disclosure requirement, a foreign company

in England is compelled to have Directors and a Secretary.

Beeides this reason, nothing appears to happen to foreign

companies that default to deliver the documents.3
Secondly in England, the personal law of foreign

companies throughout their stay there, is determined

by the law of thecountry incorporating them, This is

so because the English rules of conflict of laws accord

to the perscnal laws of foreign cownpanies Lhe law of

their domicile., Thus in England for instauce, the

question whether or not a foreign company exists as a
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corporate body or not would depend according to English
law on the law of the place where it was allegedly incor-
porated. Also hased on the sgame principle, Engiish Law
would treat the questicn whether a foreign company's
transaction is Ultra-vires according te the law of the
place of its incorporation, This cannot be otherwise
gince the capacity of a company is limited by its cons-
titution and tke law of the country of its Ireccrpora-
tion. Furthermore the guesticns whether the human
members of the foreign company sre personally liable for
the company's debis and what constitules its asgents
or organs with power to act for it 1s by the seme prin-
¢iple, governed according to Englisk Law by the law of
the country of incorperation of su~h foreign company.
Furthermore sll jinternal guestions arising between the
company and its members are governed by the law of the
place of its incorporation. Thus a8 can be geen, it
ig only in Jittle instances that English laws interfare
with foreign cemnpanies or better still it is only in
s minority of cases that foreign ccmpanies! personal laws
causes difficuity in England.

In Nigeris on the other hand, the personal law
of incorporation of the foreign companies {not exempted)
hes been rejected outright in favour of the laws of
the country. Thus the issue of personal law of foreign
coupanies in Nigeria has n» relevant excer® in czases
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where foreign companies are exempted by the federal
government frewm ccmplying with sections 369 and 370
of the Decree.

Finally, in the area related to winding-up of
foreign companieg in England, the same provisions that
apply to unregistered compenies in England apply also
to foreign companies4. In Nigeria however, the grounds
for winding up of a forelgn ¢cmpany are specifically
provided for and made peculiar to them, Thus all
ceacs of winding up of the foreign companies must be
under the supervisioﬁ nf court., This is not everytime
the case with Nigerian companies incorporated under
the Decree.

It can te seen from the foregoing, therefore thati
Nigerian company law has wade some departure from the
English law as it relates to foreign companies. For
apart from the fact that Nigerisn law distinguishes
two types of foreign companies, it goes further %o reject
in its entirety the personal iaw of +the forelgn conpanies
by completely making them Nigerian companrnies, while in
the absence of thelr becoming Nigerian companies, they
are wound-up: This is a great departure from the English law.

It can thus be safely said that Foreign companies
in their own character and nature have no place in Nigeria

as is the case in England.
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2. FPROPOSAL FOR REFORM

However, can it be said that the Higerian law relating
to foreign companies is perfect? In other words in which
areag of the law relating to foreign companiés cen Nigeria
improve upor? In ﬁnswering this queetion I would mttempt
to compare the provisions of the law in Nigeria with the
legielation of a sister country (Ghana) (whiech to my mind
hes one of the finest ligislations in Africa relating ‘o
the cperationg of foreign companies) and see to what exient
Nigeria needs to improve in ite law relating to foreign
companies.5

First, the definitive problem, 8.368%a) # (L) of
the companies Decrew 1968 which tries to define what in
Nigerin constitutes a foreign company dosg not go far,
A1l that it does is to distinguish between two types of
fereign companies viz: those incorporasted outside Nigeria
before the 18th November 1968 and have established a place
of busiress in Nigeria on that date, and those 1ncorporated
outside Nigeria before or after the 18th November 1968
and having the intention of carrying on business in Nigeria
en or after that date. JSn the section, there is no sttempt
pade whatsoever at the definition of the terme: "Established
a mlace of business” or "Carrying on business". This
has given rise to great doubt and difficulty. The courts
on the other hand have not helped matters, as can he seen
in the different types of meanings attached to the phrases

by them.
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Thus something more definite and specific is neseded
for the sake of certainty. This is what 3$.302(3) of
Ghana companies code 1963 has done. Apart from defining
what is an external (foreign) company, it goes further
to provide gpecifically whatlt is uweant by the term "Estab-
lighed place of bLusiness" as {ollows:
"The term "established place of business™ means
& vranch, nanagement, share, transfer cr regis-
tration office, factory, mine or other fixed
place of business, but does not inelude an agency
unless the agent has and habitually exercises,
a general authority to negotiate and conclude
eontreacts on behalf of the body corpcralie or
meintains a stock of merchandies belonging to
that body corporate from whick he regularly
£11ls orders on its behalf,..%
Fven without going into the other provisions of
the subsection, it is submitted that this specifig
provision provided in the Ghana companies code sdequately
sunparizes the decisions of Higerian Courts on what
amounts to am "established place of business” gp "Carrying
on business” and should be adapted in Higeria if only
for the sake of certainty and clarity of {the phrases,
Furthermore, Part ¥ of thecompanies Decree 1968
refers in 85.369(2) and {3) to the term "principal officer"
in Nigeria of the foreign company without making any
atterpt at prescribing qualifications for such an officer
or defining him, thereby giving room for the foreign

cowpany to appoint anybody it deems fit to appoint to

that position.
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It is my submigsion however that because of the encrmous
responsibllity bestowed on the principal officer to be
done on behall of the forelgn company, our law is defective
in that it lays down no requirements regarding the
position of the "principal officer" of forelign companies,
I believe that every country should be sntitled, for
the protection of its own nationals, to insist that a
competent principal officer is appeinted by the foreipgn
company who can be assumed tc have power to bind the conm-
pany. For instunce, euch an officetr should not be an
infent or & lunatic or a bankrupt or a criminall

‘this defect in Nigerian law is what S.305(1) and
(2) of the Ghana companies code has remedied in the
Ghanian law by providing that:
(1) "An external company shall not eppoint any

person as its leccal manager or cause any

person to be named as sucrn in any statesment

or notice delivered to the Registrsr under

the foregoing sections of this code unless

such a perscn is competent, in accordance with

section 182 of Lhis code, to be appointed a

director of & conpany formed in Ghana under
this code,

(2) The acte of any person regictered as the local
mansser of any external company while carrying
on business in Ghana of that company shall bind
the vompany unless the local nansger has no
autnority so to ect and the gerson with whon
he wos dealing had actual krowledge of the
absence of authority or having reward to his
position with or in relationehip to the cowpany,

oughtto have known of such absence of Authority”.
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To ny mind these provisions with some modifications
cuzht to be adapted by Higerian law in order?ﬁ?%aave
room for foreign coumpanies to mancuver things. And a
competent person, it is submitted should be a person
who is an adult, sane and with clean records.

ihe other uattver which also deserves serlous
attention is the issue of service of process orn ~the
foreign conpanies, No provision exists whatsover in
Nigerian company law as regards service of process
on foreign companies. Yet considering the imporiance
of service of process ~ since without service, no suit
can conmmence in the courts - it ig iuperative and clear
that something urgent needs to be done to make Higerian
law uwore satistactory both to the foreign companies
and to their creditors.

Under the Englieh Act, a foreign company is bound
to give the name of souze one authoriscd tc accept
gervice. Once it has donc so - iowever, there seems to
Le no way of removing the name of that person unless
another name is substituted rotwithstanding that the
coupany has even ceazsed to carry on business in England‘.
Thus English law itself appears to be unsatisfactory
ac regards service of process on foreizn companies

carrying on business in Fngland.
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tiowever 5,306(1) of 4he Ghana companies code which

ie an amended version ofsection 412 of the English Act

seens to provide a satisfactory solution to the problem

of service of process on external companies in Ghana

as follows:-

(1)

(2)

(3)

(4)

"Any process or other documeni shall be suffi-
ciently served on an external company if
deilivered or sent by post to the person last
registered as the company's process sgent at
hies last registered addrers even if the process
agent refuses to accept service or the cowmpany
has ceaszed to maintain a place of business in
Ghana.

Where no registration of name and address of

a person as the process agent of an external
company has been affected --- any process cr

other document shall be sufficiently served

on the company if delivered or sent by post

to any place of business of the company in

GChana or if the company has ceased to have

any place ol business in Ghana, to the regis-

tered office or principal place of business

o: the company in the ccuntry of its incorporation,

Any docuwent to be served by post on an exter-
nal company shall be posted in such time as to
adwit of its heing delivered in due course of
delivery within the time, if any, prescribed
for the service thereof, and in proving service,
it shall be sufficient to prove that a letter
containing such document was uroperly addressed,
prepaid, and posted, whether or not by regis-
tered post. -

It it shall be proved thet any document was

in fact received by any local manager or

proccessg agent or by the Board of Directors,
Managing Director or Secretary of the external
ccmpany, such document shall be deemed to

heve been served on tRat company not with-
standing that service may not have been affected
in acccrdance with the foregoing subrcection of
thissecticn,
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(5) Heothing in thie esction shell derogate froum

the power of any court to direct how gervice

shall be affected of any document relating

tc lezal proceedings before that court,®

Under these provisions, steps have beon taken
to ensure that there is slways the naze of soumeone
who uust accept service and Lhat service on such a
person is effective, It would probably sappear un-
necessary to state axpressly as subsection (1) does
that servics is offective even if the process agent
relusos to accepi service, for the requirements are
satisfied by sending the document by post., However
in the light »f tho English position, it seens advi-
sai:le to state this specifically. Alse, service of
process aceording to subsecltion (2) may be zerved at
any pluacce of business of the cowpany in Ghana., In
case the company no longer has a place of business
there, subsection (3) provides that service can be
made by poet. And ir case all the processges in the
subsections fails, subsection (6) provides that nothing
ghall dercgate the power of the court to direct how
service can be affescted.

I% can also ke noticed tha' thesge provisions
do not apply only to service of process, but equally
covers service of any notice or document on the

sxternal company.
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To my mind, not oniy is there nead to provide
spacifically for the service of process on foreign
companies in Nigerie, but the above Ghanlan provisions
are comprehensive enough end therefore aptly reconcile
all Iigerian cases on tke igsue and sco should therelore
be adapted with modification to suit loecal circumstances,

Another disturbing and vague provision in the
Nigerian law relating to foreign companies is to be
found in S8.36%9(6)., This is the section which deals with
the winding up of fereign ccupanies already wound up in
their country of incorporation. It states in part as
fellowg:-

"This section eshall extend and apply to any

case where, lmmediately before the date of
commnencenent of this part of the Decres,
a foreign company had in Nigeria an established

place of businesz and not withstanding the fact,
IT IS8 THERFAFTER MADE TO APPEAR TO THE REGISTRAR

THAT THE POREIGN COMPANY AS INCORPORATED OUTSIDE
NIGERIA HAD CEASED TO EXIST IN THE COUNTRY OF ITS
INCOKRPORATION BEFORE THAT DATE ---") emphasis mine).
The question is: How can it be wmade to appear

to the registrar of companies that a foreign company

has ceased to exist in its country of incorporation?

What gigns should he see before assuming that position?

What chould be the eriteria or the yardstick in which

the Registrar can use to judge that a foreign company

has hesn dissclved in its hone land, so he can conmence

action to wind it up?
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The right thing that ought to be done is to <dxpose
a dubty speciiically on the foreign company to inform
or diasclose tc ths Registrar the fact that the company
has been wound up in its country of origin. This would
avoid naking the Hegistrar guess - & situation thet nmay,
if ecaro iz not taken, rassult to an embarrassmant!

Secondly, foreign companies that have been wound
up in their country of incorporation should be stopped
from doing any further businesg, Nor should Nigerian
citizens be encouraged to make transea ctions with what
in law does not exist!

It is for these reascas that I find 8,311 of the
Ghana companles code very reslevant and vital and therefore
recosmend same into Nigerisn law with some little modl-
fications:

5.311 stetus as follows
(1) YWhere, in Lhe case of an exterral compeany -

{a) @ winding up order is made by a court of the
country in which the cowpany is incorporated: or
(b) a resolution is passed or other appropriate
proceedings are taken in that country %o lead
to the voluntary winding up of the company; or
(c) the company is dissoclved cor cotherwise ceasges
to exist acecording to the law of the country
in which it was incorporated;
The local wmanagers and process agents of the
company shall, within 28 days therea{ter,
couse notice thereof in the prescribed form
te¢ be given to the Reglsirer who hsll regis-

ter the sane and cause the pirticulary con-
tained therein to be published iIn the Gazette.
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(2) Where any such events have occured as referred
to in paragraph {(a) and (b) of subsection (1)
of this section, the local managers ol the
cowpany shall, on every invoice, order, or
business letter issued in Ghana by or omn behalf
of the company, being a document on or in which
the conpany's name appears. cause a statement
to appear in lepgible letters to Lhe effeci thai
the company is - being wound ap in 4he country
where it is incorporated.

(3) If any peresonh shall in Ghana eazrry on, or
purport to carry on business on behalf of the
company aiter the date on which it was Jissolved
or hag ntherwise ceased to exist in the country
in which it was incorporated, he shall he lisble
to a fine not exceeding £0%5 for each day during
which he continues so to do.

(4) Nothing in this s#ection contained, shall derogate
from the provisions of the debtors and Lreditors
protection Aet 1963 enabling an external company,
whether or not it has been dissolved or has
otherwise ceased to exist according to the law
of the country in which it was incorporated, to
be wound up undecr the Acth,

This section it must be pointed out contains
provisions which do not even appear in the English
Act., It is thus innovative and novel. Basically,
apart from the notification requirement, it is designed
to prevent the appalling problems which have at times
faced countries when corperations opereting in their
territory have heen dissolved according to the law of
the country of incorporation., For, the companies sthen
ceage to exist as legal persons with all the legal con-
sequences following. Thus the singular advantage of
this seetion, is to prevent such companies from conti-

nuing to operate after dissolution.
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Finally, but not the least the issue of penaltiss,
tection 371 of the companies Decree 1968 provides
penelties on foreigr companies who fe2il tc comply ~with
the requirements of -Part X of the Decree. FBut they
do0 not go far. Apart from fines imposed by the sectionm,
nothing elge hayppens. It is ocur considered opinion
hovever that tecause creditors and or investors might
sufier certain congeguences which will not be of their
naking if forelgn companics default to comply with the
provlisions of the law, harsher punishments should be
imposed or foreign companies that do not comply with the
provisions of the law, And for this, we suggzest in
addition to the lines providea by ure section, a dis-
ability on the part of the foreizn company, not to be
able to eunforce by action or other legel proceedings
its rights or entitlements. This is preciselylwhat
2.513 (2) of the Ghana companies code has done,

It states in part ag follows:

"II there is any default in delivering tc the
Registrar any document required to be deli-
vered ror registration persuant to the fore-
going provisions of this chapter of this code,
the rights of the external comnpany concerned
under or arising out of any contract made
in Jhana during such time as the default con-

tinues shall not be enforceable by action or
other legel -proceedings ---"
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Correspondingly a company which haa an established
nlace of businegg in Nigeria sghould not overlook its
legal obligations under the WNigerian law. That is why
I recommend & similar provision such as the one -above
to the law relating to foreign companics in Nigeria,

3. CONCLUSIOH

Suming up, it can be said that the magnitude of
the problems posed by multinationals all over the werld
and especinlly in developing countries are tco -numeroug
ang tco large for a work of this rature tc contain,
These problems in Nigeria among others include: Foreign
conpanies doing businesg in Nigerisa and circumventing
the tax and taraif law of their host; maximicing profits
through exploitaticn of indigenous labour; Uransferring
through dubious meens (c.gz. false declarations, over-
invocing of guods; purchase of fake raw materials etec)
foreign exchange against the spirit and intent of
foreign exchange regulations of Nigeria; residing over-
eeas but doing businese in Nigeria through agents incrder
to avo.d re-incorporaticn and jurisdiction of Nigerian
courts, and circumventing the indegenisation law by
providing weighted votes to their numbers thereby negating

tne spirit of Nigerianising the companies ete.
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The sgcope of inguiry of this thesis has not . peen

to tackle each and every concievaeble problem that the

multintiopelepose toc Nigeria, The scope has had to

be limited to the problem arsas that touch on company
law with the hope thalt other disciplines such as
econonics and social sciences can tackle the other
problens that appropriastely helongs to them.

Throughout therefore , the aim hasg been to see to
whet extent the Nigerian company law has attempted to
tackle some of the legal problems posed by the subsidiaries
of the multinationals in Nigeria.

Axd a3 we have seen, the Nigerian company law has
evolved from a laxed position to one of strict control
of their asetivities. Thus the moce changed from per-
suading or encouraging fLorelgn companiesto incorporate
local subsidisries to one of conpulsicn. With the
coning in of Part X, no further time was given teo
foreign companies already operating in Wigeria to form
lcenl subsidiary,., Bvery such company in respect of
its Nigerian operations was automatically converted
intec a Higerian company. Thus all foreign ccmpanies
wiere hooked up -~ wheother they liked it or no®., As
regards theee foreign cowpanies coming inte Nigeris
in the eutute, they are required to form a local company
for the purpose of establishing a place of business or

conmencing any business in Nigeria.
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Thus rovisions reiating to foreign compsnies
in Part X of the Decree in a way "neturalises” the
foreign companies!

But that is where they eicp. The Nigerian company
law did not go as ar as expropriating or nationalising
the Toreign companies as is the casge in some other third
world countries, The wisdom in that is b=acause for
nogtenterprises, Nigeriane have not acquired the skill
or know how tc¢ nuanage thew. Thus while the philoseopy
is to -wake Nigerians masters of their economic distiny,
Nigerie does recognise the need in certain areas for
continued participation of fureign investment in the
hope that, thaet wcould provide the needed incentive for
£id and the transfer of skills ard technology from the
foreipgr concerns to her populous., Thus the concept
of indegenisation as seen is based on the joint-business
ventures,

But ag we have seen, this spirit could be defeated
by the unscrupulous and 1ll-motivated expatriates as
illustrated by Kehinde's case: Thus by thedeviage of
weighted voling rights ingenous foreign concerns can
reverse the control process of the companieg. The solution
to this a3 we have also seen is to amend the companies
Necree to prohibit the issus of non-voting equity shares

and equity shares with varied or weighted rights,
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All in all, we can say thet the devices built
in}?art X of the companies Decree (i.e. converslon
and re-incorporation of foreign companies in to
Nigerian companies in order that "foreign companies"
will be regulated by lipgerian laws) and the attempt
made bty the indigenisation Decree both to control
end cneck the nefarious activities of foreign con-
panie: have not all gone in vain., Fy them, alot
of malpractices formally pepeciuated by the foreign
corpanies have been reduced to the barest uwinimum,
To effectively plug every loophole however, the
companies Decree needs to be reformed as proposed

in the work.
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FOQT NOTES

Conpanies Act of England 1948 5,407 (1)

This position was held in the case of
Curraegh Investment Ltd. Va. Cook (1974)
3 ALL E.4 PR.658,

S5ee Chapter two of the thesis: footnotes

nunber 4.

See Sakatier V the Trading Co, (1927)

1 Ch.495.

In recommending sowme Ghanisen provisions of

law for Kigeria, the writer ie not saying

that after all the recommended provisions

have heen brought into Nigerian law, the
ligerian law will be perfect and so have

no probleus with the multinatioralg. It

would only aid to put the Nipgerian law into

a better shape. Arfterall the law finds itself

grabling with new problems everyday.
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APPENDIX I

COMPANIES DECREE 1968

PART X COMPANIES INCORPORATED OUTSIDE NIGERIA

368, The Provisions of this Part of this Foreign
Companies
Decree shall -apply to every "foreign defined

counany" which, where the expression is used in
this Yart and elsewhere in this Decree unlese
the context oltherwise requires means:-

(a) A company beforce the commencement of Lhis
Tecree incorporated nutside Nigeria, and
having on the comnencerent therecf an
eatnblished place of business in Higeria;

(b) a compeny before or ziter the commencecuent
of this Decree incorporated cutside Hiseria,
and having tnhe intention of carrying on
Lusliness in Nigeria on or eafter svch comien-

cenent,

369, = (1) Zvery foreign ccmpany within Conversion
of foreign com-
paragraph (a) of section 268 of this Decree panles already
established in
shall, iu respect of ite operation in Nigeria.

Nigeriz, be deemed to have become incorporated
under this Decree as a separate entity from the
coupany incorporated cutcide Nigeria in whose
naswe a -rlace of businegs in ligeria wao estab-
lisned, and the company sco deemed to have been
incorporated in Kigeria chall have as part of its
nane (urless already therein) the word"(liigeria)",
8c however that uutil other provision is made in

sccordance with subsection (2) of this section -
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- {2) The Principal officer in Nigeria (by
what name soever described) of the foreign
company shall, within 3 months after the date
on which it is deemed to be incorporated pur-
suant to subsection (1) of this section,
infora the Registrar as to the future inten-
tions ¢f the foreign company in respect of its
operation in Nigeria, and if ths business is
to continue to be carried on in Nigeria that_i
officer shsell forthwith thereafter take all
necessary steps to incorporate tﬁe company in
Nigerie persuant to section 1 of this Decree;
and when duly incorporated therbunder sub- |
section (1) of this section shall, ih so farI 
as it imposes Tables 4 and B on the company
coase to have effect. but nothing in this“:.
section be construed soc as to authorise thé
issue of any prospectus inviting subseription,

without the =spproval of the Commisgioner.,

- (3) If the foreign company within the period
of 3 months mentioned in subsaction {2} of this
section informs the registrar that the company
dces not intend to carry on business <in Nigeria,
and the principal officer aforesaid fails within
a reasonable time thereafier to apply to the

court to have the company wound up under supervision
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of Lhe court, the Registrar may so apply, and the
court upon such application shall make a winding up

order accordingly.

- (4) Subsection (3) of this section shall have
effect notwithstanding that any other procedure

for winding up may be available under this Decree,

- (5) The assets in Nigeriu of a foreign company
within the meaning of paragraph (a) of section
368 of this Decree shall vest in the company

as reconstituted under this section, subject

tc all equities (if any) affecting the sane,

- (6) This section shall extend and apply to

any case where, immediately before the date of
commencenent of this Fart of this Decree a

foreign company had in Nigeria an established place
of business and notwithstanding that fact, it is
thereafter made to appear to the Registrar that the
foreign company as incorporated outside Nigerie

had ceased to exist in the country of its incorpo-
ration before that date. If when or thereafter the
registrar is satisfied that it is expedient to wind
up in Nigeria the affairs of the company reconstituted

under this part of this Decrec, as thecase may be,
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and no action in that behalf is taken by any other
person, the registrar may refer the case toc the
Attorney-General of the Feaeration for directions;
and the registrar in proper case may petition the
court for an order winding up and the court shall
make tte order accordingly, subject to such condi-
tions as the court in particular circumstances may

inpose.

370 - (1) Every foreign company within paragraph

(b) of section 368 of this Decree shall give notice
in writing of its intention to the registrar; and

as soon thereafter as may be, the foreign company
shall take all steps necessary to obtain incor-
peration as a separate entity in Nigeria for the
purposge aforesaid, but until sgo incorporated the
foreign company shall not have a place of business

in Nigeria for any purpose other than the receipt

of notices and other documents, as matters prelimina-

ry to incorporation under this Decree,

- (2) Steps to be taken under this Decree to
tacome incorporated in Nigeria shall not in-
clude any invitation to subscribe for shares or
otherwise howsoever on the basis of a prospectus

without the prior approval of the Commissioner;
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but save to that extent, all other provisions Penalties.
of this Decree as to formation shall apply with

any necessary modifications.

371. Il any foreign coupany fails to comply

the requirements of this Part of this Decree

in so far as they may apply to the company,

that company shall be guilty of an offence

and liable on conviction to a fine of not

less then ¢£1,000; and every officer or agent

of the company who knowingly and wilfully
authoriseg or permits the default or failure to
comply shall, whether or not the company is also
convicted of any offerce, he liable on convic-
tion to a fine of not less than £100 and where
the offence is a continuing one to a further fine
of £10 for every day during which the default

or feilure continues,

es </ 1B9



- 190 =~

APPENDIX II

SCHEDULES 1, 2 and 3 OF NIGERIAN ENTERPRISES PROMOTION
DECREE, 1977

SCHEDULE 1
ENTERPRISES EXCLUSIVELY RESERVED FOR NIGERIANS

7. Advertising and public relations -husiness.
2. All asjectz of pcol betting businesz and lotteries.

3. Assenmtly of radios, radiozranms, record changers,
televisicn sets, tape recorders and other electric
donesltic appliances not combined with manufacture
of components,

L. Blending and bottiing of alcoholic drinks.

5, Blocks and ordinary tile wanufacture for building
and construction works,

6. Bread and cake making.

7. Candle manufacture.

3. Casinos and and gaming centres.

9. Conemas and other places of entertsinment.

10. Commercial transportation (wet anc dry cargo and fuel).
11, Commission agents.

12. Departwentel stores and supermarkets having an
arnual turnover of less than WZ2,000,C00.

13. Distribution agencies excluding motor vehicles,
machinery and equipment and spare parts,

14 Electrical repair chops othor than repair shops
associated with distribution of electrical goods,

15, Establishnents specislising in the repair of watiches,
clocks ani jewellery, including imitation jewellery
for the general publie,

16, kstate agoncy.

17. Film distribution (ircluding cinena films),
18, Garment manufacture,

19. Hairdressing.
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20. Ince-crean wmaking when not associated with the
manufacture of other diary products.

21. Indenting and confirming.
22. Laundry anpgd dry-cleaning.
23, V¥anufacturers' representatives.

24, Manufacture of jewelerry and related articles,
including imitetion jewellery.

#5. MHanufacture of sguitcases, briel cases, hand-bags,
purses, wallete, portfolios and shopping bags.

26, Hunicipal bus services and taxis,
27. Newspaper publishing and printing.
28, Offics cleaning.

29, Passenger bus services of any kind,
30. Poultry farning. ‘

31, Printing of staticnery (when not associated with
printing of books).

32. Protective agencies.
33, Radio and television broadecasting.

34. Retail trade {except by or within departmental
stores and supermarkets).

35. Rice milling.
36. Stevedoring and shorehandling.
27. Singlet manufacture.
38, Travel agencies.
39. VWholesale distribution of lecal manufactures and
other lucelly produced goodsa.
" SCHEDULE 2

ZNTERPEISES IN RESPECT OF WHICH NIGERIANS MUST
HAVE 4T LELST 60 PER CENT EQUITY INTEREST
1. Banking-conmercial, merchant and development banking.
2, buslc iron and steel manufacture,
3. Beer brewing.
Le DBoat building.
5. Bottling of soft drinks.

6, Business services (other than machinery and equip-
ment rental abd leasing) such as business ranage-
men:t and consuvlting services; fashion designing,
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26,

29.
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Clearing and forwarding agenclies.

Carring and preserving of fruits and vegetables.
Coastal and inland waterways shipping.
Construction industry.

Departmental stores and supermarkets having annual
turnover of not less than NK2,000,000.,

Distridution agencies for machinee and techrical
equipnent,

Distribution and servicing of rotor venicles, tractcrs
and spare parts thereof or similar objects.

Fish and shrimp trawling and processing.

Fertilizer production.

Grain rill products excépt rice milling,

Industrial cleaning.

Inzecticides, pesticides and fungicides,

Internal air trensport (scheduled and charter services).
insurance all classes,

vighterage,

Hanufacture of bicycles.

Manufacture of biscuites and similar dry bakery products
Manufacture of ceument,

-~

“anufacture of cosmetics and perfumery.

Manufacture of
Lionery,

cocoa, chocolate and sugar confec-

Manufacture c¢f dairy products, butter, cheese, milk
and other milk products.

Manufacture of food products like yeast, strarch,
balking powler, coffee rcasting; processing of tea
leaves ihto black tea,

Manufacture of furniture and interior decoration.
Manufacture of metal fixtures for household, office
and public building.

Manufacture of leather footwear.
Hanufacture of metches.

Manufacture of metal containers.
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40,
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45,
46,

Xs
48.
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50,

51,
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54.

55.
56,
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lianufacture of paints, varnishers or other similar
articles. >

Manufacture of plastic products guch ag plastic
dinnerware, tableware, kitchenware, plastic mats,
plastic machinery parts, bottles, tubes and cabinets,

Manufacture of rubber products, rubber fontwear,
industrial and mechanical rubber specialties such as
gloves, nats, sponges and foanm.

Manufecture of tyres and tubes for mctor vehicles,
Manufacture of soap and detergents.

Manufacture of wire, nails, washers, bolts, nuts,
rivets and other eiwilar articles.

Other manufacturing industries such as non-rubber
and non-plastic tcys, pens, pencils, umbrellas,
canes, buttons, brooms and brushes, lampshades,
tobacco pipes and cigarette holders.,

Mining end gquarrying.

011 mitling, cotton ginning and crushing industries,
Paper conversion industries.

Plantation supgar and processing.

Plantation agriculture for tree crops, grains and
other cash crops.

Printing of books.

Production of sawn timber, plywood, veneers and
other wood conversion industries.

Petro=chenical feedstock industries.
Publishing of books, periodicale and such like,
Pulp and paper mills.

Resteurants, cafes and other eating and drinking
places.

Salt refinery and packaging.
Screen printing on cloth, dyeing.
Inland and coastal shipping.

Slaughtering, storage associated with industrial
processing and distribution of meat.

Tannerieg and leather finishing.
Wholesale distribution of imported goods.

Photographic studioe, including conmmercial and
aerial photogragphy.
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SCHEDULE 3

ENTERPRISES IN WHICH NIGERIANS MUST HAVE AT
LEAST 40 PER CENT EQUITY INTEREET

1. Distilling, rectifying and btlendinz of spirits such
as ethyl alcokol, whysky, brandy, gin and the like,

2. Tobacco manufacture.

3. MHanufacture of basic induetrial chemicals (organic
and inorganic) except fertilizers,

Le Manufacture of synthetie reegins, plastic materials
and man-made fibres except glass,

5. Manufacture of drugs and medicines.
6, Menufactur: of pottery, china rnd earthenware,
7. Manufacture of zlese and glass preducts,

d, Manufacture of misgcellaneious non-mineral products
such as concrete, gypsum and plastering products,
including ready-mixed concrete; mln.ral wool,
achagsive; asbestos producte; graphite products.

9. MHenufacture of primary non-ferrous metal products
guch &8s inpgots, bars and billets; sheets, strips,
circles, sections rods, tubes, pipes and wire rods;
casting and extrusions.

i0. KFanufacture of (fabricated metal) cutlery, hand tools
and general hardware.

1i. Fanufaeture of structural metal products-components
of bridres, tanks, metal doors and screens, window
frames.

1%2. Manufacture of miscellaneous fabricated metal products,
sxcopt machinery and eguipment, such as safec and
vaults; steel springe furnaces; stoves, and the like,

13. Manufacture of engines and turbines.
14. Manufacture of argicultural machinery and equipment,
15, Manufacture of metal and wonod working machinery.

16. lenuracture of espeeial industriel machinery and
equipment, such as textile and {ocd machinery, paper
industry machinery, oil refining machinery and equip-
ment, and the like,

17. MHanuflacture of office, computing and accounting machinery.

18, Manufecture of other machinery and equipment except
slecirical equipment, pumps, 2ir and gas compressors;
blowers, airsconditioning and vensilating wachinery;
refrigerators, and the like.
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19. Manufacture of electrical industrial machinery
and apparatus.
20. Manufecture of electrical appliances and houseware,

?1. Manufacture of radio, television and communication
equipment and apparatus.

22. Manufacturz of electrical apparatus and supplies
not elsewhere clasgified, such ag insulated wires
and cables, batteries, sockets. switches, insulators
and the like, :

23. Ship building and repairing (excluding boat building).
24+ Manufacture of railway equipment,

25. HMenufacture of motor vehicles and motor-cycles,

26. Manufacture of aircraft.

27« Manufacture of processional and scientific and
measuring and controlling equipment, such as laboretory
and ecientific instruwents, surgical, medical and
dentzl equipment, instruments and supplies and
orthopaedic and presthetic appliances.

28, Manufacture of photographic and optical goods.
29, Manufacture of watches and clocks.

30, Ocean transport/shipping;

31, 0il servicing companies.

32, Storage and warehcusing the operation of storage
facilities and warehouses (including bended and
refrigerated warehouses) for hire by the general public.

33. Textile manufacturing industries.
s4e Hotels, rconing houses, canpg and lodging places.

35. Data processing and tabuleting services (on a fee
or contract basis).

36. Production of cinema and television films (or motion
picture production).

37. Machinery and eauipment rentel and leasing.

38. All other enterprises not included in Schedule 1 or
1 not being public sector enterprises.
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