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ABSTRACTS
The term "M ddle Belt" was introduced into the literature
on Nigeria by Forde in 1946 when he used the term to describe
the area of the Central zone in N geria where the politica
Cultural, economc, social and popul ation characteristic are
quite distinct from those of the forest |land of the South and
Sudan zones of the North. The region has been specially
defined as the area roughly coinciding with sone parts of the
former provinces of Adamawa, Benue, Ilorin, Kabba, N ger and
Pl at eau,
The whole of the Mddle Belt region is an open Savannah.
The mai n occupation of the inhabitants is farmng. This
i ncl udescropssuchasm || et, yanms, cassava, ri ce, gui nea-corn, beans, andn
beni - seed, cotton, ground-nuts, shea-nuts, palmoil, palm

kenel s and ti nmbers.

The M ddle Belt consists of numerous groups of people or
communities. They include: the Tiv, lIgala, |dom, Bassa, and
Agatu of the Benue State. The Al ago, Egbura, Afo, Gwari,
Mjili and Eggon of the Southern part of Plateau State. And
the Nupe Community of the N ger State.

The areas covered by this dissertation include Nasarawa,
Keffi, Akwarga, Lafia and Ame Local Governnent Areas of
Pl ateau State; Suleija Local Governnent Area of N ger State
t he whol e of Benue State. O hers are: the Koton Karfi
District of the Kogi Local Government Area of Kwara State
and |astly, the New Federal Capital Territory, Abuja.

In the past, land did not commend an enhanced econom c
value in the Mddle Belt, inspite of the fact that much i npor-
tanfce was attached to it as a primary source of maintenance.

This | ow econonmc value of land was attributed to three
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factors. Firstly, Land was plentiful. Secondly, the popu-
lation of the Mddle Belt was sparsed due to exeessive wars
and raids by the Hausas and the Fulani's of the far North.
Thirdly, with the exception of the few traditional transac-
tions such as |loans and pledge there were virtually no

transactions involving land due to the absence of ash econony.

Under these conditions, the tenurial system of the
peoples of the Mddle Belt was bound to be a sinple, ordinary
and tumd one; evolved principally, to neet their sinple
requi renents. Because of this, land was owned by vill agers,
Communities or by famly nenbers in a formof group. Hardly
was |and owned by an individual. This led to a conclusion
that under native |law and custom the concept of individua
ownership of land was foreign to native ideas.

Therefore, under the ancient traditional land | aw, the
bases of ownership of land are two. First,land is owned by
communities. Under this system the title to the comunal
land is vested in the community as a whole. And in nost
cases the managenent of the communal land is the responsibility
of the Village head or chief who in |oose node of speach is
referred to as the owner. He allocates, collects tributes
and all proceeds arising from the managenent of the communal
I and.

Secondly, the famly land. Simlarly, a famly land or
property is the property of every nmenber of the famly. It
is omed jointly indivibibly and no part of it is capable
of being owned by an individual nenber. The managenent of
it is the responsibility of the famly head who in npst cases

acts in consultation with the principal menbers of the famly.
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However, because of the nodern devel opnents, a third
type of ownership of land nanely, individual ownership is in
the bud in the Mddle Belt, particularly in the urban centres
i ke Gooko, Makurdi, Lafia Nasarawa, Keffi just to nention a
f ew

Earlier, it was nmentioned that in the Mddle 3elt of
Nigeria, in the past, transaction involving |and was unknown.
Wth the arrival of the nodern cash econony transactions
such as sale, gift, loans and pledge are on the increase.
| nshort, alienation of land which was hitherto not possible
can now be made provided that the consent of the Majority of
the principal nenbers has been obtained by the head of the
famly

In the whole, a careful perusal of the customary |and
law in the Mddle Belt of N geria today would show that,
the system evolved in order to neet the sinple, ordinary and
local requirenments of the peasant farnmers. Econom c consi -
deration, therefore, was the least factor taken care of by
the systemin the past. Rather, the comunal nature of I and-
hol di ng was seen as an inportant factor which could sustain
and pronote social cohesion in the community or famly.

For instance, the communal or the group farmng systemis a
device which provides both social and individual securities
which could be resorted to in tine of need.

However, despite these lofty ideals of the customary
land tenure, it was observed that, the communal nature of
customary landholding is unsuitable in the context of nodern
devel opnents. Several reasons could be accounted for this.
Firstly, customary land |aw does not provide adequate security

of title held under it. This is because under native |aw
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custom the use of docunents to prove title is dispensed
with. In nost cases, therefore, title to land is proved by
oral evidence which is usually not coherent.

Secondly, there is the problem of uneasy disposition of
property even at the tine when-the need to dispose it is
dire. This is so because of the doctrine of concurrence
which provides that for a valid alienation to take place
under native |law and custom there nust be the concurrence
of the famly head with the najority of the principal nenbers
of the famly. In viewof the realities of the present
circunstances it is always not easy to get such required
concur r ence.

Thirdly, the communi ty of |andholding has been a
maj or factor for the lack of economc incentive which is
vital for the devel oping and enhancing the val ue of proper-
ties in the Mddle Belt.

Fourthly customary land |aw does not provide a genera
rule for the distribution of |land equitably anmong the conmmuni -
ties. This, it could be noticed that certain comunities or
famlies have enough tracts of land while others are suffer-
ing from acute shortage of lad. Infact there is no limt
as to the nunber of accrage or hectre a famly could hold at
a time. These and other reasons are the nmajor problens which
customary land |aw suffers.

I nvi ew of the above nentioned shortcomngs it is
suggested that security of title should be guranteed by
conpul sory registration of titles, held under native |aw
and custom

Secondly, there should be established a coomttee

known as Famly Property Managenent Conm ttee which shoul d
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be responsible for the nanagenent of famly property. This
wll check frauds and m ni mse heckering and squabl es which
always threaten the stability and cordial relationships

which normally exist in famlies.

Thirdly, there should be an effective neans of |and
di stribution whereby vacant |ands could be allocated to
famlies and commmities who have not enough of land to farm
ne way of doing this is by settlenent schenes

Fourthly, individualization of land through the grant of
certificate of QCccupancy shoul d be encouraged. Al ready
in the Wban tows of the Mddle Belt region this nethod
of ownership of land is rapidly gaining recognition.

In the main, it can be concluded that the problem which
has beset title and managenent of |and under native |aw and
customin the Mddle Belt of Ngeria is that of the tenure
systemitself. The system despite its advantages cannot cope
with the demands of the people economcally. Therefore,
notwi thstanding the availability of land in abundance, |and
owers in the Mddle Belt still live in abject poverty.

This is because, the systemis obsolate, antiquated and
un-incentive. The only hope is that, as the society grows
and becones nore sophisticated the systemw |l eventually
die a natural death. This pessimsmis particularly

emnent with the establishnent of the present Land Use Act.
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GRNERAL INTRODUCLION

Land in the Middle Belt in the past, had no isgh econcaic

value, However, thid is not to be undersitood that-it had no value
at all, For, land had bheen a?oFﬁgeof economic social ahd political
prestige and honour. Those communities thatl had enough land to |
farm were considered as brave powerful and ricﬁ ohes . This was
because, they might have acquired it through series of wars with
thelir opponents as a result of which they defeated and confiscated
the land of their epponents. Therefore, any Community controlling
and managing largeaiand tract those days, were regarded as powerful

and bravey

Therefore, the importance of land, was more or leass, political
or social., The economic value was considerably low., This was

because, the only way by which land was used was by tilling it

for subsistance crops or to build houses for residence, 3Sale of

land or commercial transaction in land was almost unknown,

Thie limited economic use for which land was put to, was due
largely to the fadt that transaction affecting land was virtually
absent, This in turn, was caused by several important factors.
First, the population of the Middle Belt was sparsed. Jecondly,
land itself was plentiful. Therefore, there was no need for
spfaﬁbling or speculating for it. 4And this had given room fér
shifting cultivation, Thirdly, land had no much exchange value.
In other words, it could not be sold, since there was no need for

it, although transactions such as loan, pledze and assignment were

sometimes -carried out due to inequality of land fertility. These
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énd other factors have led to scanty literature gn the land tenure
systems of the Middle Belt peeple. It was not until of recent that
the study of the land tenure system in the region was attempted by

1
some colonial administraters, Bven the researches conducted by

these adoinistrative officers were net done with deliberate attempts
to know the Customary land tenure ef the Middle Belt people. This
is because the administrators relied heavily en the anthropological

aspects of the people of the Middle Belt rather than legal rcscarch.

Therefore, there is the need to further explere in detail the
system of land tenure of the various Communities or tribes in the
Middle Belt. This is necessary and desirable in view of the diver-

gified and heﬁ?ogenous nature of the Cemmunities in the Middle Belt

region which, inevitably, has led te the differences in their land |
tenure systems. These differences sometimes are minute and ignorable,

but atimes, they are conspicous and attractive and could prevoke

academic exercise.

2. THE MIDDLE BELT
Befere I delve inte the geographical background to discuss the
lecation and the extent of the regien referred te as the Middle Belt
of Nigeria, it will be of great impertance te first censider the
historical background of the peeples that constitute or inhabit the
Middle Belt,
The Middle Belt of Nigeria has been for a long time a foecal

. . 2
arca of migration, commercce and conquest. Legends have it that

1+ BOHANNAN, The Tiv of Central Nigeria (1953) London, Intcrnational
African Institute, BOHAMNAM, Tiv Economy (1968) Evansten;, N, West
gnévir31ty Press, $.3. AMEH, Ph.D. Thesis fer Y2le University,
i sLL N

2. FORDE, D. The Peoples of the Niger-Benue Cenfluence (1955)
Londen. Intermational African Institute, p. XI1I.
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with the exception of one or two tribal groups; namely, the Tiv
and Nupe, all the peoples of the Middle Belt are offshoots of thet
complex and wulti-tribal groups of migrants called the Kwararafla.
smong this complex group are: the Jukun of Gongola 3tate; Idoma and
Izala of Benue State, ilago, Afo, Egbura, Agatu of FPlateau State and
etec, These peoples were sald to have migrated to their pregent
locatidn i.e0 the Middle Belt of Nigeria from the far Hast when they
becane disloyal to their ruler or rulers as a result of relizious
difference. They travelled South wards until they settled in the
present Middle Belt region? But the Tiv and the Hupe group of
peoples have different ancestors., The former, according to the
local tradition hailed from South~East Africa and are said to helong
to the Bantu tribe, while the latter has its traditional relationship

with the Kingdom of Beni%

* phe Middle Belt region was in the olden days heavily and
insistently attacked, raided and depopulated by the Fulanis and
Hausas of the North. The people pad their early contact with the
outside world as early as 1830 « 1833 when Richard Lander, MacGrego
Liard and 0ldfield succeeded in their expeditions of the areas-
The term "Middle Belt" was introduced into the literature of
Nigeria by Forde in 1946 when he used the term to describe the area
of the Central zene in Nigeria where the political, cultural, economic,

social and population characteristics are quite distinet from those

3. HOGBEN, S.J., The Muhammadan Emirates of Higeria (1930), Oxford,
University Press, p. 198.

4+ MACDOWELL, C.M. Introduction to the Problems of Land Ownership
in Nigeria (1963) Zaria, Research Memo Series De 14.

5. FORDE, D. Ibid. p. xiii.
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of the forest land of the South and Sudan zones of the North.
The region has been specifically defined as the area roughly
coinciding with some parts of the former provinces of adamavas

6
Benue, Ilorin, Kabba, Niger and Plateau.

The region is characterised by sparsepopulation and low
rural economic development, while its potentialities for
development have not been fully realized as a result of its
shortage in human resources. The economy is bhased mainly on
food crops production such as guinea=corn, millet, yams, eassava,
beans, and maize. The export crops are of little significance,
though they include: beni-seed, cotton, groundnuts, shea-butter,
palm kernels, and ete. The Belt continuous to play a major role
in food crops production for the increased population of the
Southern, Eastern, and far Northern States. The lMiddle Belt,
in recent times has been regarded as the ®frontier zone' of

Nigeria?

3. IHE SCOPE OF THIS DISSERTLTION
This dissertation, as the name suggests, will deal primarily

with land tenure system of the peoples of the lMiddle Belt. Within

the Middle Belt region, the area®to be covered by this dissertation
are the Local Government Areas of Nasarawa, Lafia, Keffi, ikwanga,

and part of the Federal Capital Territory, abujas

6. LDENIYI, Land Tenure as a Socio-Cultural Factor in the Rural
Development in the Middle Belt of Nigeria (1973) Ibadan, Ibadan
University Press, pp. 281 - 283, BUCHANON, The Northern Region
of Nigeria, "The Geographical Background of its Political = B gl
(1953§ Geographical Review, pp. 451-473. '

7« United Nations Food and Agriculture Organization (196?)
Legricultural Development in Nigeria 1965 - 1980 (Rome

L]
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From Nasarawa Local Government area the native Communities
whose land tenure system will be discussed are: the Dgbura, Gade,
Lfo and Agatus. In Akwanga Division, the land tenure system of “he
iiada or the Bgon people will also be considered. ‘hile in Lafia
and Keffi Local Government Arcas the land tenure system of the
Gwandara, Alago and Mijili (Koro) peoples will also be referred
to. "These local governments areas are all located at the Southern

part of the present Plateau State.

In the Federal Capital Territory, Abuja emphasis will be
laid on the land holding system of the Gwari people.

Any attempt to discuss title and management of land of the
peoples of the Middle Belt of Nigeria under native law and Custonm
without referring to the three major tribes of Tiv, Idoma and
Igala will be incomplete and deceptive. This is because, they
form the majoxrity of the populace of the peoples of the Middle
Belt, Therefore, in the “@¥38f of writing this dissertation I
will always make some allusion to their Customary landholdings,
in broad terms, This is because, extensive researches of their

land tenure systems have been made by other writers?

Lastly, reference will be made to the land tenure systems
of the Nupe and Gwari peoples of the present Niger State.

4, MEBANING OF TITLE AND MANAGEMBENT OF LAND

A, IITLE TO LAND

The "term title to land" in its juristic use cannotes facts
9

or combination of facts which create rights and dutiesl Furthermore,

- ——

8. See BOHANNAN, The Tiv of Central Nigeria (1953) London, Inter-
national African Institute, BOHANNAN, Tiv Economy (1968)Evanston,

North Western University Press, S.8. AMEH, Ph.D Thesis for Yalc
University, U.S.A.

9. PATON; G.W. A Text-Book of Jurisprudence (1964), Clerandon Press,
Oxford p. 271 (3rd Ed.).
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mddyr the BEnglish land law, the phrase means the ultimate authority
in land., That is to say, the amount of degree of control one

has in or over land. It also means the lawful right of pcssession!
It may also mean the facts which if Pproved, will enable a plaintifff

to recover, and the defendant to retain possession of the land11

Sometimes, the phrase "title to land" is used synonymously with
ownership. That is to say he who has g title to a piece of land has
the right to use and enjoy the land, together with the right %o

posess alienate and right of reversion,

Under native law and Custom, title to land, strictly speaking,
is not normally vested in an individual absolutely. It is usually
vested in a Community, village or family. ' No any individuval
has the right of alienating it single-handedly, or has the right
to use and enjoy it to the exclusion of other members of the Community
or family. Consequently, the concept of individual ownership is

totally foreign to native law and Custom.( 2

However, with the advent of the foreign concept an individual
can now ewn: . land or have title comparable to that of his counter—
part under English law. Thus, in the case of ALADE v, ABORISHADE12
their Lordships stated viz:

"In Nigeria in the olden days it was to all intents

and purposes impossible for family land to be alienated at

family Communities, portions of it heing granted to

10, STONHAM, The Law of Vendor and Purchaser (1964) Australla,
rage 887.

11. LAVSON, Intruduction to Law of Property (1958) Oxford, Clarendon
Pregs page 865.

12(a) Amodu Tijani v. S« Southern Nigeria (1921)3 A.C. 399,
12¢ (1959) S.F.S.C. 167
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members of the family. In Nigeria as in ZEngland
however, modern developments have rendered necessary
the breaking of thése large family estates, and it is
a well established principle of Native law and Custon
that family land can now, provided the consents of
proper persons are obtained, be alienated to strangers
and such alienation if carried out in a proper way
épcrates to confer upon the alienes. the whole of the
interest, in the portion of land concerned, of the
family to whom it originally belonged. In other words,
the -al:ieneqe “gets what may be termed as absolute title
to land comparable to that obtained in England by way

of fee simple."

Thus, in the Middle Belt, today the situation is not different
from what is described above. That is to say, in the Middle Belt,
the principle of land law that title to land is always vested in
the Community, family and not in the individuals under strict
Customary law, does not represent the current practice within the
peasants., Therefore, an individual can now acquire title to land
but the Community still has Peverdtionaryrights in case of no person
to succeed. Also, if the owner should die intestate and he is
survived by children, the nature of the holding would inevitably
fall to family land again.

B. MANAGEMENT OF TLAND

Management may be defined as the co-ordination and integration
of all sources both human and technical to accomplish specific result.
Thus, management entails supervision, orderly handling and manipula-

tion for hetter result.



_

But legally and with particular reference to the management
of familv or Communal lands under native law and Custom, the word
"'"management" means the administration of Communal or family property
or land by the village ox family head for the Common benefit of all

the members of the family.

Therefore, management of land under the traditional law
comprizes of the allocation of land to members of the family,
the collection of rents, tributes, and the instituting of court
action or the defending of such court cases where title to land
is in despute or is in emminent danger of being lost.

Among other things, management of land includes the exergise
of power of alienation, the right to keep and distribute any preceed
accrueing from any transaction affecting family property, partitien,
the fiduciary duties of the family head to be transparently honest
and sincere in all his dealings with the family property. The
accountability and loyalty to the members of the family er (emmunity
are integral parts of the management of land under native law and
Custom.

Therefore, the management ¢f family land in modern timeg is an
essential part of Customary land law which has pre-occupied the
minds of modern writers on the subjecl? This is because with the
increasing value of land, economically, rather than political and
social values, management of family land has become necessary so
that maximum benefit may be derived., Therefore, better utility
and profit orientation call for proper management of family land

since this could not be achieved without proper management.

13« ~ KASUMU, A.B, & JAMES, W,R. Alicnation of Family Property in
Southern Nigeria (1966) Ibadan, Ibadan University Press;
EZEJIOFOR G, Alienation of Family Property in Nigeria (1974)
XIT Nigerian Bar Journal p. 47.
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5. THs MEaNING OF LaND

in tﬁe ancient Roman Law, land is not only the fhyéical
soil, but it includes all the buildings permanently attached
tc the scil or permanently fastened to anything which is attached
to the soii% Therefore, according tc %his concept he who owns
land owns what is beneath and above it. This principle is expressod
in a Homan naxinm Quicquid plantatur solo solo cedit; a principle

which now forms part of the English land law,

The tustle which is now -raging high is whether the principle ~
guicquid plantatur solo, solo cedit applies to Customary land law.
Justice Coker {as he then was) answered in the affirmativ;? He
said, "the mazxim quiecquid plantatur solo sclo cedit which is the
maxinm of most legal systemsg is also a part of Yoruba native law
and Custom". He went further to argue that no one member of the
family has a right to build his own house on the family land without
the consent of the others. Therefore, in defiance of this rule,
any member of the family who builds his own house on a portion of
the family property, it is submitted that, the maxim quicquid
plantatur solo solo cedit will apply, “"subject only in appropriate

cases to eguitable reliefs mpecially pleaded and jugtified".

' 16
But according to Obi, a remarkable aspect of African Customary

Law is the fact that land does not include things growing on, or

14, JAME, R.W. Modern ILand Law in Nigeria (1973) Ile-Ife,
Univergity of Ife Press, p. 13.

15. COKER, G.B.i., Family Property Among the Yorubas (1966),
London, Sweet & Maxwell pp. 45-147.

16. OBI, S.N.C. The Ibo Law of Property (1963) Sweet & Maxwell
p. 32. . . . |



v FE) -

attached to, the scil and ¥hat neither economic trees nor housc-

form a part of the land on which they stand.

17
In his contribution to this contraversial debate, Lloyd

claims that under the Yoruba Native Law and Custom, a distinction

is nade between land (the soil) and improvement thereon.

18
According to (Olawoye, land includes the surface of the earth,
the sub-soil and the air space above it, as well as all things
that are permanently attached to the soil. But it does not include

minerals. They are considered to belong to the State in general.

Dr. Yakub&?(?% his view, says that "there is a strong
presumption that, the maxim quid quid plantatur solo, solo cedit
does not apply because the law treats land and fixtures differently
He emphasized that, "the general practice has certainly shown that
the maxim does not at all apply under the native law and Custom

19
of land tenure",

After having heard the views of the academics, it is petinent
at this juncture to carefully examine the decided cases on this
very important and controversial principle of land tenure. These
are quite a number of decisions which seem to be clear authorities

o 20
that the maxim is part of the Customary Law. In NWOGEM v, NZEKWU,

it was held in a previous action that the respondents were the

owners of certain land. In the present action, the respondents

17. ILOYD, P.C. Yoruba Land Law.

18, OLAWOYE, C,0., Title to Land in Nigeria (1974) Lagos, Evans
Brothers Ltd., at p. 4.

18(a). YAKUBU, M.G, Ph,D. Thesis (Unpublished) University of
Birmingham (1980) Vol, 1 p. 60.

19, 1Ibid. p. 61.
20, (1959)4 F.S.C. 138; Francis v. Ibitoye (1936) 13 N.L.R. 11.
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were also granted the possession and injunction restraining the
appellants from interfering with their ownership and possegsion.
Meanwhile, the appellants have erccted some buildings on the land
The appellants claimed to be allowed to demolish the building and
remove the materials but their claim was dismissed as misconceived,
since the buildings formed part of the land and therefore belonged

to the owner of the land.

21
In OKQIKO v, ESEDALUE, the plaintiff claimed the redemption

of land which was pledged by his grandfather to the defendant's
grandfather for three pieces of cloth which were equivalent to £15

or (¥30.00) in value in modern currency. The defendant who had
earlier planted economic trees demanded £1,000 in compensation for
the economic trees, It was held that pledged land is perpectually
redeemable at no extra cost than was borrowed. On appeal by the
defendants to the Supreme Court, the lower court decision was upheld,

The Supreme Court went further to say:

"It is also clear, nevertheless, that the pledgee

has no right to any compensation or credit for the
plantations, which accrued to the pledged land on
the principle of guicquid plantatur solo, solo cedit.
The law is that the pledgee should quit the land as
from the date of judgment in favour of the pledgor",

This decision after a decade was affirmed and applied in the
case of OTOGBOLU v, OKELENW%% The facts of this case are as follow.
The appellant instituted an action in the High Court against the
respondents claiming a declaration of the title to land, He aversed
that the parcel of land in dispute was originally flooded land,
reclaimed by his grandfather who occupied it until his death., The
land by succegsion devolved on the father of the plaintiff who was
the spritual head of the Umajada family. The plaintiff further

21+ (1974)3 3.C. 15; Bzeani v. Njidike (1964) All N.L.R. 402,
22. Judgment of the S.C. delivered on 19/6/81.
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alleged that the defendants had neither common ancestory nor any
vlood Telationship with the Umajada family, but were descendants

of strangers who had settled on Umajada family landes The defendant
clained that the disputed land was never flooded nor Iretl.aimed but
nad been Umajada family land from time immemorial. They elaimed
that they were the members of Umajada family related to the plaintif?f
by blood, and ¢ommon ancestory and that on the death of the plain-
tiff'a father, the first defendant had beconé the spiritual head

of the family and in that capacity granted the fifth defendant the
land in dispute jn order to build a house. The trial judge gave
judgmnent in favour of the plaintiff holding that both the land and
the building thereon was the property of the plaintiff, "for, he
who owns land owns what is on it", The defendant appealed to the
Federal Court of Appeal which reversed the judgment, On further
appeal by the plaintiff/appellant to the Supreme Court, it was
held that, applying the well established principle of quicquid
plantatur solo solo cedit, the fifth defendant had forfeited the
house he built on the disputed land inspite of the fact that he
completed the building with the permission of the High Court,

and he cannot be said to have been misled by the High Court.

There are few cases which show that the maxim does not apply

23
under Customary land law, In the Ghanaian case of SANTENG v, DARKWA ,

the facts of which are briefly stated as follow: A family member
without any assistance from other family members built a house on
a family land. He contended that the house so built was his
absolutely and not for the entire members of the family. A4t the
trial court it was held that the house belonged to the family; In

octher words, the house became family property along with the land.

Strother Stewart J. delievering the judgment of the W.i.C.i. reversed




the decision of the trial court holding that the house was the

property of the builder. He observed:

"No custom was proved that when a house was

built on a site of ruined house, the building
becomes family property. And I know no such
custor, I can find no authority for the proportiocn
that the mere using cof the site brands the house
with the stanp of the fanily properiy. .lthough,
of course, the site of which the house was built
renain fawily property",

The prcblem with Stewart J. in this case is that in his view,
the definition of land under native law and custom should not
include development carried out by an individual members of the
family receiving no financial aid or labour from any of the members.
In his view, the land and what is on it are two different things
and can be owned by two different persons. This view of the learned
judge secems to be compa¥ible with the provisions of the land Use
Act, 1978 and the Land Tenure Law, 1962, Under both laws, there
is a difference between land and the development on it. Thus,

a holder of a statutory right of occupancy has the sole right to
and absolute possession of all the improvements on the land.

25
But Aitken J., in CODJOEB v, KWATCHEY, was of the view th it tw

order to brand the house with the stamp of family property, the

contribution by the family must be substantial, and not slight.
Thus, in this case, a native bought a plot of land with money
acgquired from his cwn private trade. Later he built a house on
it, using a gate, some boards and iron sheets from a demolished
family house., The plaintiff claimed that the property become

family property by reascn of this. In dismissing the case,the

24, See section 20 L.T.L. 1962; Section 15 LUA, 1978
25+ (1935) 2 Wala 371.



- T4
judge said:

"Is any assistance in noney on kind, however slight,
sufficient to impress a block of buildings worth
thousands of pounds, otherwise erected oy a man
entirely at his own expense and on valuable land

he himself has purchased with the character of
family property? Surely, there nust be sone

limit to such principle of native law if this

court is to enforce its observance..... and I
venture to suggest as such a limit, the proviso

that the family's contribution, whether in ncney

or in kind, must be a substantial contribution
before the court will hold that the wheole of the
land and buildings in question in any case have been
thereby impressed with the character of family property.
What will amount to a substantial contribution must,
of course, always be a question of fact depending on
the particular circumstances of every case.

In the Nigerian case of OLUGBEGOR v, OKONKWO€6the Supreme
Court held that where a person acting in good faith puts up
buildings or makes plantations on another's land, the owner of
the land may take-over the improvements subject to his compensating
the person who puts up the building or makes plantations on the
land,

From the foregoing discussions it is understood that there
is no unanimity of opinions either among the academicians or the
judges that the maxim applies under native law and custom, It is
ny strong submission, therefore, that the state of the law regarding

this principle is yet to be ascertained.

In the Middle Belt, the practice among the Communities varies
from one place to another. For instance in Egbura land, if a member
of a family built a house on a family land without the consent of
the other members of the family, and if later, this building becomes
the subject of litigation, the family member who built the house
cannot as of right demolish the building; because under native

law and custom the building once erected become the property of

26. Unreported, Suit No. 8.C./181/1972.
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the family. But where a family member doesn't want a house which
he built solely from his own personal labour to be branded with
the stamp of family property, the usual method of acquisition of
land is to ask for a grant from the Village Head for a virgin laud.
If this is done, both the land and the development upon it belongz
%o the grantee absolutely and upon his death only his heirs i.e.
his children can inherit it.. No any member of the house has a
rizht to go into possession of this house except with the consent

of the founder's children.,

Under the Eggon and Agatu Native Law and Custom, where a
family member built a house upon a family land without seeking
for the consent of the family members, and no any protest is
registered for so doing, it is assumed that the house so built
is intended to be used by all members of the family. Upon the
death of the builder his children cannot claim the absolute owner-
ship of the property because they will be barred by reason of the

maxim quicquid plantatur solo solo cedit.

Moreover, where land is leased or borrowed, unless there is
an agreement to the contrary the leasee or the borrower is not
entitled to reap the fruits of the trees standing on the borrowed
or leased land. Even where improvements have been made e.g.- where
the borrower or the leasee has planted some economic trees or built
a grainary or hut or dug a well, at the expiration of the lease
he cannot uproot the economic trees so planted, or tell the lender
or the lessor to pay for them. Neither has he no power or right

to demolish the grainary or hut so built.

Where trees which are permanently attached to the soil are
sold, e.ge. coconut, dried tree for firewood, mango or pawpaw trees
it does not mean that the buyer becomes the owner of the land on

which the tree stands. Also where gravels have been dug from one
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place and heaped at another place, the owner of the land upon
which the gravels were heaped does not automatically become the

owner of the gravels so heaped.

But this is not to say that the maxim applies very inflexibly.
Thus, the practice with the peasants in certain cases is that,
there is a division between developmen‘s which were brought to
the land by a family member and cther properties which are

naturally found on it.

If a member built a house and put it for rent, he is entitled
to the proceeds resulting from such a lease. But he cannot sell
the house without the consent of the family members; because the

land upon which the house stands is not his property.

As it has already been mentioned, it is my submission that
the debate as to whether the maxim quicquid plantatur solo solo
cedit applies to property held under Native Law and Custom, is
not yet over. The only hope we have for the solution of the
problem is with our Courts as the final arbitors and we look
forward for opportunity to present itself so that this principle
should be discussed with all its ramifications, As of how, the
issue ig like a Gordian Knot yet to e untied,



CHAPTER II.

TITLE 10 LAND

Introduction:

Under native law and custom, the often-quoted
statement is that land belongs to the Coumunity, Village
or family and never to an individual. ience, the concept

y —
of individual ownership is quite foreign to native idea.

Therefore, from this statement it can be deduced that
the basis of ownership of land in Nigeria under native law

2
and custom may be either communal or family.

2. TYPES OF TITLES IN LAND

Communal Title

Under native law and custom a piece of land may be
tagged as "Communal land". This means that the land belongs
to the Community which may be a form of a tribe or group
of tribes with a Common ancestor. Under this type of
landholding, the title to Communal land is normally vested
in the Community in general as a corporate group. Such a
group has the right to deal with the land as it wishes
Subject to such limitation as it may be imposed by any
laws It is the corporate group which has the ownership
of land with all its attributes. That is to say, the
Community has the right to alienatg.. subject to concurrence
of agreement, the right to usec and enjoyment of the land.
It has the right to possess and the right to reversion.

1. Amadu Tijani v. Secretary Southern Nigeria (1921)
2 A.Cl 3970

2., COKER, G.B.A. Family Property Among the Yorubas (1966)
London, Sweet & Maxwell p, 33, argues that the basis
of ownership is only family.
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In the Communal land no any individual can exercise
these rights to the exclusion of others. No member has any
identifiable portion of the Communal land which he can point
at, as his own absolutely. However, where a portion of
Communal land has been allotted to a member of the Community,
such member becomes the "owner" so to say. He can maintain
an action for trespass against a Community member who enters

into the land wrongfully.

2(a
Thus in the case of OKOH v. OLOTU %he plaintiff had
been in possession of land belonging to a certain quarter

for at least 12 years and planted trees thereon, and the
quarter knew about it and acquiesced. The deffendants who
were members of the quarter, came on the land and destroyed
the trees planted by the plaitiff, and their defence was that
the land had never been given to the plaintiff. The plaintiff
agreed that the land belonged to the quarter. He had incurmed
expense in planting the trees and growing them on the land,

of which he was in possession. It was held that the plaintiff
was and had in fact been in possession for some 12 years and
had incurred expense to the knowledge and acquiescence of the
quarter owning the land; he had therefore maintain an action
for damages against the defendants, though they were members
of that quarter, for their trespass of destroying his trees.

Under the Communal ownership of land, no member has a
separate title of ownership of the whole or any part of the
land., He simply holds the land together with the other
members of the Community.

2(a). (1953)_ 20 N.L.R. 123; Lewis v, Bankole71908) .1.:1‘1}l'f.‘§-a:151'



It is said that "a member of the Community holds nothing by
himself in the Communal land and yet holds the land together

L]
with the other members of the Community.

In the Middle Belt of Nigeria, Communal land varies from
one place to another. Sometimes, it includes land which is
under the control of the peorle of a village or town. For
instance, we talk of Dekina land, Idoma land, Tiv land and
Egbura land. These mean lands which belc ; to these various
Communities., Thus, each Community and the land belonging to
it may be called "Communal land".

But a times, Communal land may include the land which
comprises each emir:t2. For example, Lafia, Keffi, Nasarawa
‘and Akwanga emirate, lands, may be regarded as Communal lands.
This means that the emirate land belongs to all members of that

emirate as a corporate group and it may consist of several
Communities or tribes with several aneestors,

Communal land as the basis of ownership or title to land

has received some judicial pronouncements. Thus in AMODU TIJANI v,
ﬂ;ﬁ;_ﬂlﬁﬁg;gj it was stated suecintly thus:

"The next faet which is important to bear in
mind in order to understand the native land law

is that the notion of individual ownership is
quite foreign to native idea. Iand belongs to
the Community, village or family",

To further confirm this customary law proposition Meneondes
CeJs in his evidence before the Northern Nigeria Lands Committee

in 1906 pithily described the nature of the Communal landholding.

3. (1921) 2 A.C. 399 p. 404,
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Thus, he said:

"The idea underlying tenure in the native
Cormunity is that land is the property of

the people, and that the Chief is a trustee

of the people and that every free man in the
Community is entitled to as much land as he
reasonably require to support himself and his
family and is entitled to keep that land as long
as he uses it for the purpese for which it4was
granted and a2s long a8 he behaves himself".

A let of misconception has been formed about this concept
of Communal landholding, most especially by those who are
extroverts of the African societies. The concept does not
mean that the land is cultivated on %1lled together, and
crops plainted, harvested and stored together in one or more
graineries from which all members of the Community feed. This
is not the Communal notion which the concept of Communal land
bears under nat&g% law and custome Rather;, it means that there
is for instance, a tract of land which belongs to all members
of the Community by wvirtue of being born free in that Community.
And each member is entitled to a portion to build a house or
farm and he is absolutely entitled to all profits accrueing
from that land as a result of his direct personal labour, In
other words, an individual member in the Community is entitled
to the usufruct of the land in his possession only, Other
rights ef the individual member is that he is entitled to be
consulted in the management of the Communal land. He is also
entitled to share the proceeds arising from such management of

the Communal land.

In the Middle Belt of Nigeria Communal landholding is
practised by all Communities. One hardly sees land which

is not owned by a Community or tribe. As one travels neross:

4 Cde 5103, p. 66.
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the region, one passes tracts of land belonging to different
tribes or native Communities in a form of emirates or ¥town land"®,

It is therefore submitted that Communal landholding is the
primary source of landholding or ownership from whieh family

ownership stems out,

FAMILY TITLE

According to Mr. James and Kasunmi; the term family has
primarily two different meanings under Customary law., Firstly,
in its narrow view, it means immediate family i.o. the children
of the person whose family is in issue. But in an extended
meaning of the term, it means the descendants oi &, Common

ancestor,

Lloyd? defined "family""as a eorporate body created upon
the death of the founder holding an interest in land. I% ingcludes
all his or her descendants in the male line (in case of agnatic
lineage) er in both male and female lines (in the case ef cognate
descent group). New member of the group belonged to it by virtue
of their birth and they aceede to their rights at the time of
their birth".

Dr. BElias has defined the term "family" as the smallest

social unit in the bedy polity which is wvariously composed of

a man, his wife or wives and their children. According to Im,
Musgsagnder the Customary law, the usual type of family is the
extended onee. This, he says includes brothers, cousins, their

wives, children and grandchildren.

6. Yoruba Land Law (1962) London, Oxford University Press,
Pe 31.

Gsa)PIbidp OPQ cit, P 201,
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In the Middle Belt, in nmost Communities, the extended
forts of family is the one obtainable, For instance, the Tiv
Community is such a well organized type of the extended family
system with several members whe a_times may eonstitute a $own
or village,

Under the Egbura native law and custom the word ‘family'
nay mean the descendants of the founder i.e his children and
grandchildren, This is to say, anybody born free who can
trace his lineage to the founder is within the definition
of the term family. Thws, one hears people saying "this
land belongs to my great grandfather" or "this land belongs

to this house"s

(1) NATURE OF FAMILY PROPERTY

7
In the case of COKER v. COKER family property was

defined as a property which a father of a family sets apart
for his wives and children tu : cezupy jointly after his
deceases All his children are entitled to reside there with
their mothers and his married sons with their wives and
children, No one has any chargeable or alienable interest
in the family property. It is only with the consent of all
those entitled to reside in the family property that it can

be mortgaged or sold.

8
In OGUNDAIRO v. ABiJE, family property was defined as

the property which devolves from father to children and
grandchildren under native law and custom, and which no
individual child or member of the family can dispose off-%?
his or her will, until the property is partitioned and each

child or member of family has his or her separate share of
the whole.

7. (1938)14 N.L.R. 83 at p. 86,
8, (1967) L.L.R. 9.
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9
In the case of AJOBI vs OLOKO the court said that "the

primary purpose of a family property is, as the name implies,

to provide a place where members of the family can reside if

they desirCeecee™s

In the case of COKER v. COKER (supra) emphasis was laid

on blood relztionship or relationship by affinity. Thus, for
one to lay a claim as a family member he must be related to

the founder of the family by blood either agnate or cognate

as the case may be. This, therefore, means that if we subscribe
to this view, the domestics and the slaves are automatically
excluded from the membership of the family, However, the siate
is not wipped ¢lean as far as the relationship by affinity is
concerneds This is because according to the definition in
COKER V. GOKEﬁOwife or wives are considered to be members of

the family, But; under strict native law and custom, do wives
constitute members ef the family? This perhaps, is the reason
that prompted Olawoye to say that "the answer to the question
who are members of the family must codincide with the answer
to the question who are those entitled to claim as heirs of
the founder of the family at the material time?

Under the Egbura native law and custom and the Customary
law of the Afo, Alago, Tiv and Idoma peoples of the Middle Belt,
women generally don't inherit their deecsased husbands. The
reason for their exclusion from inheritence is not far to seek,
Very importantly, is the fact that woman are not blood or
biological relations of their husbands. Only members who are
biologically related to the dgceased can claim the right to
inherit from him, Theiefére, it is submitted that the definition

9. (1959) L.L.R. 152,
10¢ (1938) 14 N.L.R. 83,

11. OLIWOYE, C.0. Title to Land in Nigeria, (1974) Lagos,
Evan Brothers Ltd., p. 27.
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which included women among those upon whom family property
will devolve on the death of the founder of the fanily is wholly

inaccurate.

The fact that widows don't inherit their deceased husbands
doesn't mean that they cannot inherit at all. They can do so
fron the family where they were born. Therefore, under strict
native law and custom of the Tiv, Idoma, Bgbura, alago and
Agatu Communities of the Middle Belt women can only inherit from
their verious families and not from the families of their
husbands, But they would not be ejected from their residents
by the faet that their husbands are dead and they are not
entitled to inherit, In many cases, they continue to live
in the houses built for them by their husbands until they
themselves die. Therefore, their interests is of the nature
of possessory or usufructuary one lasting only during the life
time of the possessor.

(11) Ditle

Title to any family land is vested in the family as a
corporate body or entity. This principle was amply and
succintly stated in the case of OGUNMEFUN v, OGUNQEEgﬁZ the

facts of which are stated very briefly: The grandfather of the
parties to the action died intestate leaving real property to
which he was seised in fee simple. He left two children, a boy
and a girl, surviving him, When the girl died, she made a will
given her relatives her share in the property of X. It was held
that upon the death intestate of Thomas Williams Davies, the

founder of the family, the property devolved on his children

12. (1931) 10 N.L.R., 82,
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as family property. The court held that the devise was
invalid becausc:
"Pitle to the family land vests in the members
of the family as a corporate group. It is joint
and indivisible, no part capable of being alienated
absolutely by an individual member even if it has
been allosated to him without the eonsent of the
other members of the family".

From the above statment one can see that family ownership
is a bhasis of landownership and this statement is true of all
peoples of the Middle Belt. In other words, in the Middle
Belt, family ownership of land, like the Communal ownership
is a characteristic of Customary land law which has a Universal
application to all Communities or tribes. Land is held by

numerous families which constitute Village or Community,

The idea of the land being in the hands of fixed families,
may presuppose that no new families are created any more or
when they are created they may not have land, since land is in
fixed hands already. The practice under the Alago Customary
law is the same with that of Afo, Egbura an”. Mada Communities.
When a member of the family needs a new portion of family land
to farm or build a house and there is none to be given to him
from the"family pool", the affected member, with the head of
the family would approach the village head or chief for a
portion of uncleared Communal lande. If, finally an allotment
is made, the person to whom this allotment was made becomes the
"owner" of this land. If he dies the land will devolves to
the children of the grantee but not to the general members
of the family, This is the process by which creation and
expansion of family land takes placee.

At this juncture, it is petinent to look at one important
issue which is connected with family landholding -~ i.e. the
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nature of interest of an individual member in the family

property.

(iii) INDIVIDUAL INTEREST LN GROUP TITLE

0f recent, fhere have been ragged debates that the use
of the torm "ownership" of land to deseribe an interest in
land under native law and custom is unsuitable and misleading
and above all, it is said that such a terminology is aimed at
equating ownership of land under the Bnglish law with that of
native law and custoé? Therefore, there have been suggestions
®ory,. other suitable and appropriate terminologies to describe

an individual's interest in either Communal or family land <"
TEG e

: 14
In the case of OGUNMEFUN v. OGUNMEFUN, although no such
terminology was profferred but the court after stating with

lucidity the basis of the Cusitomary landholding went further
to consider the nature of the individual interest or holding

in such circumstances. It says:

“"Bach individual wmember of the family has in
addition vested in him or her what may perhaps
can be described as a right of user during his

or her life time., That individual right of user
is purely and simply a life time interest, On
the death of the individual that interest reverts
to the whole family though by reason of the uger
enjoyed by the deceased individual during his or
her life, the family will generally permit his or
her children to have among them the same user as
their parent had if the circumstances of the family
and the property permits®.

From the above quotation, it can be discernible that the
interest of an individual in his own portion of land allotted
to him by the head of family or chief is a 1life interest only.

13. Bnimi) v. Tuakyil (1952) 4% WACA 10, Amadu Tijani's Case
{1921) 2 a.C. 399. - -

14. (1931) 10 N.L,R. 82,
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That is to say, after his death the title to the land reverts
to the family or Community i# ¢ has no heirs. If the deceascd
is swrvived by heirs, the heirs will inherit him, although, it

is said thabv this is subject to some circumstances.

Therefore, inheritence to land held under native law and
custom held by one's deceased parent is not automatic., Under
Customary law of the Egbura people of the Middle Belt, once a
person died, and he is survived by a male child, if the child
is a minor e.Z. 7 years old, he cannot as of right inherit the
land which was given to his father.® If any adult member of
the family is interested in that farm to till, he will be
given., But if the surviving child of the deceased is an
adult who is capable of farming that land and there is no any
member who is interested in that portion of the land, he
automatically takes over the land. However, if the surviving
child is a female,'whether a minor or adult, married or unmarried
she would not be entitled to the land left behind by her father
as of right. In this circumstance, the title to the land reverts
to the family as a corporate group. But if the house is a
residential one, all children left behind by the deceased are

entitled to live, use and enjoyment of the h.ousal5

Thus, apart from the right of user which an individual
has in the family property. Other terminologies which have
been suggested are: possessory right, occupational or usu-—

fructuary rights.

The interest of an individual is said to be possessory

because he is in possession of the portion of the family property

15. Coker v, Coker (1938) 14 N.L.R. 83.
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as such he has the right to exclude all other persons fron
trespassing into the lanéﬁ This means that once a family.
land has been allotted to a family member he can exclude all
intruders including other family members, Therefore, while
that individual has a possessory right, the ultimate title
to that lahd is vested in the family. Whilc a member is in
possession he has no right to exercise any right which will

deprive the family of the right of reversion. In other words

he cannot alienate whatsoever the family land in his possession.

17
In KUMA v. KUMA it was said that the nature of Customary

landholding is in the form of Usufructuary interest. That medns,
the occupier is entitled to reap. the fruits of the trees
standing on the land, if any. Or, if he tills the land, he is
entitled to the benefit or income of his labour, In other words,
his own interest in the family land is to expleit its resources
for his own benefit while the ownership of it or title to if%,

8
in the main, remains with the familé.

Notwithstanding the call for the use of an appropriate
terminology to describe individual interest in the Communal
or family lands, the practice with the peasants in the Middle
Belt is that, individuals still refer to their portions of
land as "my land" (as if he has absolute title to it) or my
farm or my house = which means the improvements on the land.
The terms "our land” or "our house" are 5G1dOWlY yged, Therefore,
it is my strong submission that, the on going debates on the

search for better terminology to describe individual interest

16, Wata Ofoi v, Danquah (1961) { W.L.R. 1238.
Amankor v. Oblefuna (1974) 3 8.C. 67.

17: (1940) 5 W.A.CQJ‘L- 4.
18, Amodu Tijani's Case (supra).
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in the family land is merely an acadenic excrcise and uncallecd

fo%? Little has it, any relevance with the realities of the

present condition.

C. INDIVIDUAL TITLE

In the ancient times, individual ownership of land was
of
a phenomenon which was unheard. In the words/Raynor Cedos
quote,

"The next fact which is important to bear in mind

in order to understand the native land law is that

the notion of individual ownership is quite foreign

to native idea. ILand belongs to the Communjity,

Village or family, never to the individual"$

In the Middle Belt of Nigeria, within the Tiv, Idoma,

Igala Communities of the Benue State, the concept of individual
ownership is a phenomenon whi¢h is just seeing the light of
daye. Whereas, within the Afo, Gade, Egbura and Agatu of the
Nasarawa Local Government Area and the Mijili, Alago and Mada
Communities of the Lafia Local Government Area of Plateau

State the concept is yet to be known.

In the course of my research, what I have noticed is
that, within the peasants, and a times among the strangers
who are not conversant with the Customary land tenure, there
is a tendency to lgblée individual farming as individual

ownership of land. The two phrases are different and they

19. ALLOT: Towards a definition of Absolute Ownership (1961)
J.A.L. 93, BENTSI-ENCHILL., Does African System of Land
Tenure require special terminology? (1965¥ J.aL. 114,
?IﬁEEONigzgwards a definition of absolute ownership (1961)

20. Raynor C.J. in the papers he presented to the West African
Land Committee in 1906. Cited with approval by Speed C.J.
1¥ caseoof Amodu Tijani v. S.S. Nigeria (1921) 2 A.C. 399
at p. 404,
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cannot be used interchangeably. But what is the difference

between the twe phrases?

In order to understand individual farming, it is petinent
to briefly consider the system of family landholding which
before this time was predominant but now fading aﬁay.:_The
: sysﬁem was thot in ﬁhe olden days ten to.twenfy strong men
or mdfe would work on one farm which wa; anéd together.
Usually, the group would be headed and superviged by one of
the family members called the family heade His roles were that
he wag incharge of 2ll matters affecting family members. He
paid their taxes, married for them fed their wives, and children.
All members of the family owned allegiance %0 him. The land
which they farmed belonged to them all as members of the same
family, jointly and indiviaibly. | |

But nowada&s, a practice has evolved whereby each member
farms for himself and cater for himself, wives and children
and still live in the family house and farm the famlly land.
He reaps the frult of his labour, he alone. This is 1nd1v1dual
farming of land and not individual ownership of land. Individual
‘ownership of land pre-supposes that the individual has the
tiyle to land, He is entitled to the use and enjoyment of that
1aﬁd to the exclusion of all others., He can alienate it without

the consent of any other member. ' o~

But aécordiné to fhe practiée déscribed aboﬁe - i.8,
individual farming, the 1nd1v1dual is not the owner. He
has no title to the land. He only has the possessory or the
usufructuary right. He has no proprletary right.. The ultimate
title is in the family. Therefore, the assertion that individual

ownership of Iand is”hecoming-a popular practice at least in the
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*

Middle Belt of Nigeria,'I strongly submit, is not in consonance

with the prevailing practice within the Communities of the Middle
Belt. For instanee, Cole has sonfused individual ownership with
individual farming of land and has lebled  the latter as indivi-

dual ownershiv when he says:

"In the olden days farming wad mostly Communal,
i.e. joint cultivation of the land by the extended
family or family group and there was Communal
storage of the produce. Ngwadays this still takes
place but it is the exception rather than the rule.
Yost farming is done on an individual basis, i.e.
"by the farmer and his immediate family ~ his wife
or wives and his children. The breakdown through
from family or kindred holding to the individual
bagis has not, however, brought with it as yet

any perceptible development of the concept of
individual ownership. It is no longer kindered

or family group tenure - it is individual tenure..
But the principles governing this tenure remain
almost wnchargedw

. the
To be amply clear, there is no doubt thaﬁ/view expressed

above is asserting that individual farming means individual
ownership, As I have earlier stated, the praétice with the
peasants is that even where they farm individually, théy still
live in the family land and the land which they farm is family

21(a)
1and, The tenurial system remains unchanged.

21, Report on Land Tenure, Niger Province (1 Kaduna,
pagagraph 40, pp. 16-17., g ( 94‘9) ’

21(a) See lables 1, 2 and 3 at pages 32-34.



A SURVSY OF LANDHOLDING SYSTilM AMONG

LGBURA TRIBE OF NA WA L.G.ae, PLATEAU
. TATE
MARTITAL RBSIDENCE FARMLAND TYPES OF FARMING i
NAME AGE STATUS FAMILY/INDIVIDUAL FAMILY/INDIVIDUAL FAMILY OR INDIVIDUAL | REASONS ._
| _HOUSE _ |
1+  *3aluhu Agbari] 50 Narried Family House Family Land Family Farming Family H¢
2. Sapi agbari 43 ~-do=- -do- ~do=- Individual Farming To care A
better.
3. Adamu Agbari | 35 -do- ~do- ~do- ~do- ~do- |
4., Unmari Agbari 32 ~do=- ~do- —-do=- ~do- O _
5. Ibrahim Agbari | 30 ~d0o- ~do~- -do- -do- ~do-
6. Isa Agbari 26 -do- ~do- ~do- -do- ~d0=-
7.**¥Usman Agbari 22 Unmarried -do- -do- Family Farming I am not
Married.
_8B.**Musa Agbari 20 ~do~ ~do- ~do- Family Farming -do-
9,**Abubakar Agbari 19 -do- ~dQ=- -4 0= Family Farming ~do-
*Family Head ebwﬁm_mné

**l{embers Who Still Farm
For The Family Head.

AGBARI FAMILY



A SURVEY OF LANDHOLDING SYSTEM AMONG BASSA
IRIBE OF NASSARAWA L.G.A. .

*¥Members
For the Family Head.

Who 3till Farm

GWATANA FAMILY.

- MARITAL | RESIDmNCE FARM TAND TYPES OF FARMING| — =m
WVl AGE Pe— = _ . N '
Stk T..1US wnﬁwamszHdeth FANILY/INDIVIDAUL| FAMILY OR INDIVI Al
R Ehtoe i ND DU.
{. *Kaura Gwatana 45 Married Family House Family Land Family Farming Head «
Famil,
2., Wodi Gwatana 44 ~d 0= -d o~ ~do- Individual Faming To cal
myseld
perly,
3. BSeneni Gwatana 32 -d o= ~do=- -do- Q0= -de¢
4. Enyinzo Gwatana 21 -do- ~do- —do- -do- ~-d¢
5« **0zabutu Gwatana 20 Unmarried -d 0= ~do- Family Farming Not ye
marrie
6. **3Simakada Gwatana | 19 -do- -do- ~do=- ~do- ~dc
Te. **¥Soko Gwatana m 5 -do- -do- ~do- ~do=- ~dg
*Family Head. TABLE 2:2



|

r MARITAL RESIDENCE FARM LAND - TYPES OF FARMING | REMA
NAME AGE STATUS H.EIHIH.M. qulz.!ﬁuq? FAMILY/INDIVIDUAL | FAMILY OR INDIVIDUAL
N HOUSE . _
}e *Sukoilo Katayi 65 Married Family House Family Land Family Farming wmomSm
I'm 0}
2. Kure Katayi 50 -do- -do- ~do- Individual Farming | To car
-myself
better
s N Jemiye Katayi 53 -~do- -do=- -d 0= -do- ~do-
4. Manahi Katayi | 30 ~do- -d o~ ~do- ~d o- ~do=
5. **Jemidaga Xatayi 22 Unnmarried ~d o= -do- Family Farming I will
for my
s when I
o marrie
§. **ikunya Latayi 1% ~d0o- -do- ~do- Family Farming ~d0o—
*Family Head. TABLE 2:3

¥¥Members Who Farm with
the Family Head.

KATAYI FAMILY.
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..\ FALCTORS RESFONSIBLE FOR INDIVIDUALIZ.TION
(ii) P (0 751) [ I ——

Earlier on, I said that individual holding of land is
a concept which is jusf emerging in the Middle Belf. Therefore,
at this juncture, it is necessary to consider factors which
have led to the creeping in of this "foreizn idea™ into our

traditional system of land tenure.

In the Middle Belt, farming has been the predeominant
occupation with most Communities and families. In the_pést”_‘
this was done in a Communal or family manner. A times, a
family may run to to nearly one hundred members. Therefore,
the problem of earing for them adequately was always there.
Thus, a member's need could not be met very gquickly - and
satisfactorily. It was told that even the.two basis
responsibilities of the headH;}hfﬁmily i.e. to marry for
his members and to pay his annual tax were in most cases .
not accomplished casily, On top of this minyfamily members
went about without adequate clothing. Therefore, the condition
of the members apart from "feeding from the family pot" daily
was pathetie¢ and wreched. In short they lived in object poverty

not withstanding their large number.

Moreover, it is a common fact that, some fanily heads were
arrogant, extravagant and would not have the interest of the |
family members at heart. They mismanzced family fund arising
from the Communal or family farms. Some indulged in marrying
many wives and led ostentatious living; .all these at the

detriment of the family members.

In most cases, as the family enlarged gradually, it became
exceedingly difficult to control and take care of the members

adequately or to the members' satisfaction, Therefore, members

-
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who felt that they could not continue to bear the difficulties
any longer, started to find way out by quitting family house ¢
land to build their own houses and farmed separately. DBy this
severence, a member would established his own family consisting
himself, wife or wives and his children who could be taken care
of adequately and satisfactorily. Therefore, in the main; it
is the Socio-economic factors that led to the incursion of this

foreign land tenure into the Customary land tenure.

With the evolution of Cash economy in recent times, land
is now seen in the Middle Belt, as a subject of commercial
transactions{ In the urban centres; where the values of land
are higher,. people speculate and acquire land for the purpose
of re-selling it, or build a house for lease, pledge or mortgage.
To do this effectively and quickly, individual ownership of land
tenure was employed, since Customary land tenure constitutes a
stambling block against easy transfer of land or dealings in

land in these manners.

With the establishment of peaceful government in most

rarts of the Middle Belt, both the strong and the weak, the

low and the high can now choose to build his house or farm
separately., Thus, the essence for which Communal or family
ownership was founded is dying a natural death - namely, to
muster strengths to check any possible invasion by outsiders.
The Middle Belt being the focal point of insistence attacks and
raids, the Communities there were bound to live in a Communal
or family system to forestall attacks from such invaders. With

the stamping out of hostilities of one tribe against the other

22. TFORDE, D. Peoples of the Niger-Benue Confluence (1955)
London, International African Institute, p. XIII.
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individusl ownership of land is evolving at'a snail rate.

In the modern time; the need to practice individual system
of land tenure has been made more important than hefore.
Howadays, on individual's responsibities. haveg ,increased
manifold, <hus, an individual has to pay for the school
feeg of his children, pfovide medical care, better clothing
and housing. iHe wants to live a more descent and meaningful
life, not aluays in object poverty and squalor. This social
progress which an individual is struggliﬁg for to achieve is
not possible with the ancient system of landhoiding in the forn
of Communal or family systems These and other factors interiia
have made it possible for the individual ownership of land to
creey into our traditional system of land tenure which hitherto

did not accept individual holding of land.

3, HOY TO CREATE TITLE

In the introductory Chapter of this dissertation I briefly
attempted to define what the term title to land means. Under
this heading, I will enumerate and discuss the various ways by

which title to land under native law and custom can be created.

we GLPT:

A gift is the gratituous transfer of the ownership of land
from the donor to the donee. It essential requirements are that
it must be free from any undue influence, it must be voluntary
and unbargained. Therefore, where a gift toock place and it is
proved that the gift was done involuntarily or with coercion

or bargain, it would be declared null and wvoid.,

However, in most cases, gifts have underlying motives.

For instance, gift of land to a stranger may be done in order
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to reward hir for his ;ontribution for the progress ana well-being
of nhis host. Instances of these specific contributions may includ:
2 case vhere a stranger is industrious in the farm, or in appreci.
tion of the stranger's military powers and assistance during the

2 .
slave trade? or he has been so transparently gcod and honest in

L
his dealings with his host. Thus, in AGZLOE v, SAFTCR, a part of

family loand was given as a gift to Sappor in appreciation of his
generous efforts in redeeming family property which was pledged

by a previous head of the family, who could not redeem ite

A times, a gift of land may be made as a form of bait to lure

a stranger to live in a place.

B. ABSOLUTE AND CONDITIONAL GIFTS

(1) ABSOLUTSH GIFT: 4 gift of land may be absolute or conditional

This nay depend on the terms of the gift,

A gift is absolute when it is not dependent on any condition,
Such a gift has the same legal effect as sale. That is to say
it confers absolute title or ownership of land with all its

incidents.

25
In JEGEDE v, EYINOGUN, it was held that a family could make

abgolute transfer of its land by way of gift. This decision is in
constrast with the decision in OLOTU v, DAWUD&? where 1t was held
that native land cannot under any circumstances be transferred or
given out absolutely. But in view of the Privy Council'’s decision

27 28
in OSHODI v, BOLOGUN and OSHODI v. DAKOLO it is now a well establis™

23. Agedegudu v. Ajenifuga (Unreported) F.S.C./413.
24. (1947) 12 W.a.C.A. 187,

25. (1959) 4 F.8.C. 270,

26, {(1904) 1 ¥.L.R. 57.

27. (1936) 2 all1 E.R. 1632,

28. (1930) a.C. 667.



native law and custom that family land could be transferred by

any means absolutely on the concurrence of agreement of the

principal members of the family.

In the Middle Belt of Nigeria, amongst the Tiv, Idoma
and Igala of the Benue State, the alago, Mada ard ¥ijili of
the Plateau 3tate, absolute gift was known and practised and

was used as a token of appreciation of someone's good deeds.

(ii) CONDITIONAL GIFT

A conditional gift is one where there is no absolute
transfer from the donor to the donee. In other words, it is
a temporary transfer of ownership with the grantor reserving
the right of reversion. Its incident is that the grantee
acquires the right of user which endures for specific or
indefinate period of time and may be transferred to his
descendentse

It has been argued whether gifts of land under native law
and Custom can be conditional. According to Dr. Musa G. Yakub%g
there is nothing like conditional gifts. To him, all gifts of
land under native law and Custom are absolute and could not be
recalled by the donor if the donee subsequently misbehaves. He

said once a gift was made subject to the good behaviour of the

donee, it was no longer a gift but something else.

29, See his Ph.D. Thesis (Unpublished) University of Birminghan
(1980) Vol. I pp. 132.
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According to Ulawoyé? a gift of land under native law
and custom can be conditional "and where such is the case a

Customary tcnancy is said to be created".

1
Mr. Justice Ollenm in his lectureg declared that "a

gift of land validly made is irrevocable".

But Bantsi-Enchill holds a contrary view. He said:

"For with us gifts appear to be made on the
bagsis of a general assumption of continued

good relations and gratitude, .... the view

that gifts under the indegenous law are

revocable on serious grounds can be said

to be the prevalent one...."
According to this remark, if a donee does not behave in good
manners to the donor he is liable to forfeit his gift. It
was argued that most gifts under native law and Custom fall
under conditional gifts. This is because according to strici

native law and Custom, lJand cannot be given out outrightly

under any circumstances.

30. Title to Land in Nigeria (1974) Lagos, Evans Brothers
Publishers, p. 44.

31« Principles of Customary Land Law in Ghana (1962) p. 115.

32. Ghana Land Law (1964) London, Sweet & Maxwell p. 366.
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There is no definition of what amounts to good behaviour.
But I sirongly submit that it must be some behaviour which is
acceptable to the grantor and which does not amount to depriving
the grantor of his reversionary title. For example, under the
Bghura native law and custom, if a grantee should commit
adultery with the wife of the grantor or his necar relation
e.5e his brother's wife or the grantor's father's wife, the

grant would be revoked even if it was meant to be absolutes

Similarly an act of theft would not be regarded as good
behaviour. Thus, where a grantee indulges in stealing farm
produce from his grantor's farm he (grantee) would be told
to quit the land even if the grant was made initially to be

absolute.

Other acts of the grantee which would be considered as
not of good behaviour may consist of incessant quarrelling,
especially if the grantee and the grantor are living in the
same house, In other words where enemity has got its way in
between the grantor and the grantee, the gramtor would not

hesitate to revoke the grant.

Where a gift is conditional, any breach of the condition
may result into forfeiture of the grant. Thus, where a piece
of land was given out for farming and the grantee turned it
into a residential house, the grantee would be told to quit

the land and to determine the grant as revoked.

In the Middle Belt of Nigeria, gift of land under native
law and custom is a well and familiar practice within the Nupe,
Egbura, Alago and Gade of the ILafia and Nasarawa Local Governmen?’

Areas of Plateau State. The game practice is familiar to Tiv,
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Idona and Igala of the Benue State. But it is done very
sparingly and discriminately. From the research conducted,
outright gift to a stranger is rare, In most cases gift of
land are m~de to only relations who would not be entitled to
land ag of right. For instance, it is the habit of the Girari
reople to move from their fathers house where they are entitled
to a portion of land as of right to their mothers house where
they are not entitled to land as of right to ask for a gift

of land there.

A gift under native law and cratom of the people of the
Middle Belt need®not be in writigz% Consequently, most gifts
are done orally. But they must be made in the presence of
witnesses. Under the Alago, Mada, and Mijili native law and
custom, and of course, the Egbura's a gift of land is always
followed by a"drinking party". Tha; is to say, the grantee
would buy wine and kola and cerebrate the occasion by gathering
people either in his own apartment or in the grantor's house
to witness the grant. Normally, the reason for such a gathering

would be mentioned and the drink taken to seal the grant.

(b) BORROVING OR LOAL. . QF LAND

To borrow a land means to acquire a grant of an interest
for a short duration of time for the purpose of enabling the
borrower to put the land for a particular use. Owing to the
shifting or fallow system of agriculture it is naturally to
be expected that a family head, whose family land reserve is

in fallow and therefore has no spare land to meet the interim

demands of rising adolescent members of his household, would

approach or other members of the Community for a temporary loan

3%. Molomo v, Olushola (1954) 21 N.L.R. 1, Alake v. Awawu
(1932) 11 N.L.R. 39.
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34
of the needed lan « From here, it may be deduced that among

the factors that made the borrowing of land practiceable, are
the type of agricultural system we operate i.e. whether shifting
or fallow, or, because of the ever increasing population of a
family, there comes a time when the family land bhecomes
inadequate and the head of the family, therefore, is compelled

to borrow land from ancther family.

Among other reasons whieh may necessistate the borrowing
of land is the high economic value of a particular crop which
grow well in a particular land. For instance, in the recent
years the Eggon people of Akwanga Loeal Government Area of
Plateau State have been moving down the hills to Lafia Area
to borrow land in order to plant yams which have high economic

value,

Similarly, the Gade people of Area in Nasarawa Local
Government Area have been migrating to Loko and Udegi Areas
to borrow land to plant rice which economic value has risen

very astronomically of recent.

It is also very common to see farmers around Lokoja and
Koton-Karfi in Kwara State borrowing marshy-lands for the purpose
of planting paddy rice.

Population pressure may be a factor which will necessitate
a Community to borrow land from another Community. Thus, the
Mijili people with high population and all been devouted
farmers have little land to go round all members of the
Community adequately. Therefore, they mové to Doma South

of Lafia to borrow land to farm.

34s ELIAS, T.0. Nigerian Land Law and Custom (1960) London,
Rantledge & Kegor Paul Ltd. pp: 191 - 192.
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Lastiy, fhe infertility of the soil may force the owner
of such land to borrow land which is fertile to farm. Thus,
bacause of the hilly nature of Langtang Division of Plateau
State, most of its inhabitants have becn moving doun to
Shendan where land is fertile and suitable for the growth

of yams, millet, and Corn.

As regard. congideration for the loan, there is no Commcen
standard. Sometimes money may be accepted in view of the
present condition, But in the ancient times, consideration
for borrowed land might take place in two respects. Firstly,
the borrower might agree to surrender a proportion of his
annual harvest to the lender. Secondly, the borrower might
agree to work in the farm of the lender in lieu of the usual

35

annual produu”?

Where land has been borrowed and the bhorrower could not
effectively work it; what becomes the liability of the borrower?

-4

According to Eliu%? the lender may recall off the land borrowed,
and the borrower dispossessed of it and the devosit, if paid

by the lender returned to him. This statement of the learned
author is misleading, because, it triess +o equate borrowing

with hire,

Under the strict native law and custom of the peoples
of the Middle Belt of Nigeria, a person who intends to borrow

land does not need to deposit some money in advance.

Jecondly, if the land bhorrowed is under utilised, it is
not the concern of the lender, He can only recall the land

if he {the borrower) has something to do with it.

5. ELIAS, T.O0. Nigerian Land Law {1974) London, Kegan Paul &
Rontledge, p. 158,
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Sometimes, the right of the borrower to the land borrowed
may not include the right to reap the fruits of the economic
trees standing on the borrowed land. Vhere this right is excludcd,
it is obvious that the borrower would keep off the trees and
concentrate in cultivating it only. But=at times, the borrower
may be given the right to harvest such fruits and to share thenm

between him and the lender.

Normally, borrowed land is to be used for planting of crops
which may be harvestable or lifted yearly. Thus, it is not allowed
to plant economic trees on the borrowed land which would not be
lifted at the expiration of the agreed time., 4lso, erecting of
permanent structures on the borrowed land is totally prohibited

under the Egbura native law and Custom.

The incidents of borrowing land is that, the duration of
the borrowing lapses as soon as the crop is harvested. Therefore,
where % - land was borrowed for the planting of rice, the interest

of the borrower determinates as soon as the rice was harvested.

(c) CONQUEST

This is one of the methods of acquisition of title or ownership
of land. In the past, especially in Africa, powerful tribes were
notorious for their hostilities against the weaker ones. Slave
raids and wars were the order of the day. 4and by way of force
of arms, weaker tribes or Communities were conquered and subdued.
Therefbre, whenever there was a conquest, the ownership of the land
of the conquerred tribe or Community passed to the conquerror. Ior
instance, when the British conquerred the Fulani people between

37
the year 1902-1903 it (British Government) proclaimed itself to

37. MCDOWELL, C.M. An Introduction to the Problems of Land
gwnqrship %g Northern Nigeria (1966) Zaria, Research Memo
eries p. .



be the owner of all lands which were hitherto vested in the

_ .28
conquerred Chiefs and Lmirs.

In the Middle Belt of Nigeria, there occurred several
raids and wars between tribes and each tried to conquer one
and another. Aport from these internal crisis, there were
series of invasions fron the Hausa and Fulani people of the
far Hortg? For instance, it was on record that the former
Panda Kingdom was raided by the Fulanis on two separate
occasions in 1833 and 1853. This had led to the claim by
the "Angwe" people (corrupt word for Fulanis) that the title
to the land which now comprises of Nasarawa Local Government

0
Area was vested in them by virtue of conques%.

In ILafia the Kanuris (Beri-beri) claimed that the title
to land comprising Lafia town and its environs was vested in
them (Beri-beri) by virtue of having conquered the Gwandara

, 40(a)
people and established their suzerainty over there

Similarly, in Abuja, the once powerful Habe Kingdom was
whittled down and stripped of its former glories by Fulani
Congquest and domination and by virtue of this conquest the
Fulanis claimed to have been entitled to the ownership of the

1
land now known as ibuja Emiragé. They forced the Habe chiefs

* S

38. Ibid., p. 43.
39, FORDE, D. Ibid., p. XIII.

40, HOGBEN, S.J. The Muhammadan Emirates of Nigeria (1930)
London, Oxford University Press, p. 45.

4C(a)eIbid., 308.

41. COLE, C.V. Report on Land Tenure Nigeria FProvince (1946)
Kaduna, pe 1

v
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to pzy tributes both human and materially, but the Habe Chiefs

would not succumb or yield to such domination or conguest.

In the past, acquisition of title to land by conguest
was o source of pride of manlihood. But nowadays, it is seen
as zn acﬁ;uncivilization. However, where that evidence is
available and has been established it would be admitted as

a
evidence of titlo%1( )

(a) CESSION

Under native law and custom, title to land can be acquired

by way of cession although this is seldom.

By Cession we mean a bilateral agreement between two parties
whereby one of the parties surrendered or renounced his rights
and title to land or territory in favour of another. The famous
Cession in Nigeria was that which took place on 6th August,

1861 when King Docemo ceded Lagos to the Queen of Great Britain,
"her heirs and successors for ever, the Port and Island of Lagos,
with all the rights, profits, territories, and appurtenances

2
whatsoever thereunto belonging"%

The legal effect of Cession is that the roct of title of
the land comprised in the treaty thereby passed to the party for

in whose favour the treaty was entered int3§

The legal requirement necessary for the validity of such

Cession is that the parties should have got the powers to enter

into them,.

41(n) JWa V. Ywalusi (1962) 1 A1l N.L.R. 681 at p. 684.

42. 1IRVING, R.F. Principal Enactments and Cases Relating to
Titles to Land in Nigeria (1916) London, Stevens and Sons,
P. 319.

43, Amadu Tijani's Case (1909)2 A.C.399; Oduntan Onisiwo v. A,
T3

IG&.IS. Provinces (1912)2 N.L.R. 77; A.G. v. J. Holt (1910)2
. .FcFL. 1.
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In the Middle Belt ef Nigeria, little is knewn about
Cession., This is because in mest places ef my research,
it was dis_overed that what the natives termed as Cession
is in fect not. For instance, most cases ¢f conquest were
followed by agreement or treaties whercby the conqucror laid
down somc rules to be follewed by thc conquercde It is these
type of aszrcements that the cenguered in most cascs stipulated
the poyment of homage, 2nd to be loyal to the conqueror that the
natives are fonmilinr withe In reality, this is not the some with
the treaty of Cession which normally emcnates from the free will

of the parties and not preceeded by any force of arms.

(e) SETTLEMENT

Under native law and custom, settlement is one of the
methods of acquisitien of title to land. Even in the English
theories of property, there is one which says that "he whe
first reduces into pessession a piece of property has the
best of justifications for remaining in control and claim

) 44
title to it.

By secttlement it means, the eriginal founder or discoverer
of a certeain land who acquired no grant from anybodye. In
otherwords, it mecans the first settler, discoverer or founder

of land for thce purpose of settlemente.

Normally somc motives do preced settlement. Conscquently,
some scttlcments come into being after some disagrecements with
the ruler of the settlement area., A times scttlement comes
into being as a result of a search for better place of farming
and hunting; or as a result of political, sociological and

economic grounds.

44, PATON, G.W.A Text-Book of Jurisprudence (1964) Oxford,
Clarendo PI‘GSS, PPe 485:
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Tor a first settler to claim title to land by way of
settlement he nmust show some evidence of temporary or permanent
settlement. For instance, he must build a hut: or stockade
on the land so discovered. This will enable him to claim a
superior title to the land there. In most cases of settlement
under native law and custom, the first settler after discovering
the place will cultivate it and later the farm is turned i@;gﬁtﬁ

a house.

The legal effect of settlement is that the person or
group of persons, or Community so properly called the first
settlers become the owner of the land. Their title is Supreme
and unimpeachable. They may order subsequent settlers to pay
tributes, rents, or homage or not to enjoy certain amenities
found therg? Therefore, it follows that a first settle: in a
place, has all the rights vested in the person who has the
ownership of the land. He is the person who can alienate
any portion of that land to the subsequent new comers. Normally,
the first settler becomes the village head of the settlement

areae.

Jettlement as a method of creating title to land under
native law and custom was a subject of a court case recently.

46
Thus, in the case of AJALA v. AWODELE the plaintiff claimed

a declaration of title and injuction to restrain the defendants
from entering into a parcel of land. The plaintiff argued that

their ancestors were the first people to settle on the said

45. Amachere v. Kalio (1914)2 N.L.R. 108 where the plaintiff
Community claimed fishing right over Calabar River to the
exclusion of the defendants.

46. (1971)N.M.L.R. 127, See Ajibade v. Akande, Suit No.
1/257/81 of Ibadan H/Ct. on 12/1/83.
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disputed land, The court after a thorough consideration
of the historical evidence in the case, decided in favour

of the plaintiffs and remarked viz:

"Settlement is one of the traditional modes of
acquisition of land and it is irrelevant to argue
that the title is defective because him ancestors
had no grant from anybody."

Thus, where a party who is seeking for declaration of
title to land can establish to the satisfaction of the court
that his ancestor was the first settler on the land now being
the subject of dispute, he is automatically entitled to such
declaration. But one of the commonest and most frequent
problems with most of the Communities of the Middle Belt
is that in case of any dispute as the title to land between
the first settlers and the conquerors of the settlers whoed
title will prevail? This question is necessary here because,
Middle Belt being a region which was used as a battle field
on several occasions was bound to have groups of people who
would assert that they are the "owners" of the land eithex
by virtue of being the first settlers or esonquerors. This
has been the case between the Egbura of Panda Kingdom now
Nasarawa Local Government Area and the Fulanis there. The
former claimed to be the first settlers or the founders of
the Kingdom, whereas the latter claimed to have the superior
title to land because they conquered the indegenous inhabitants
of the place.

Similarly, the Gwandaras of the Lafia Local Government
Area of FPlateau State are facing the same problem with their
counterpart - the Kanuri people. The former are the original
founders of the area, whereas the latter are the strangers

who claimed to have title to land by virtue of being the

Conquerors.
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Although there is no any decided case on this matter,
but it is my submission that the title of the Conquerors will

prevail. This has been the practice in almost all those areas

where there is such dispute. To further buttress this submission,

it is important to make allusion to the Fulani Coneuest of Northern
of
Nigeria in 1804 which took the form/Jihad. After the Jihad all

lands concuered by the Fulani became the property of the Fulani

by virtue of conguest.

Similarly when the British Conguered . the Fulanis of the
Northern Nigzeria in 1902-1903, they also asserted that they were
the owners of the Unoccupied lands which devolved to them by

virtue of having Conquered the Fulanigz

Therefore, where settlement may be a conclusive evidence
of title to land, if there is a dispute between the firs+t settlers

and the Conquerors of the first settlers, the title of the

Conquerors will prevail.

Cg) .SALE OF LAND

In the recent years one of the quickest and the simplest

methods of creating a title to lard is through sale.

By sale, we mean a permanent transfer of rights over
land for a monetary consideratioﬁ? However, the theory of
sale of land in the olden days was not known to Customary
law of the people of the Middle Belt. Therefore, all that
was said in LEWIS v, EAHEOL%gwaB true and costerminus with

the prevailing situations in the Middle Belt. In that case

47+ - McDOVEL, C.M., Ibid p. 29.

48. . OLAWOYE, C.0. Ibid. p. 43.
49. (1909)1 N.L.R. 82,
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Speed C.J. said,

"It is perfectly well-known that by strict
ancient native law and custom all property
was family property and all real property
was in alienable. Family property can be
leased, thangh it can not be sold by strict
native law and custom even if all the members
consented.ssos.”
To further support this v~xudgi.:.. of the inalienability

0
of land under the Customary law is the case of OKIJI v. ADEJBBI

which was decided two decades agos In this case the plaintiff.
averred that he bought the land in dispute from the defendant's
ancestors 200 years ago. The defendant claimed that the land
in dispute was a family land and based their ownership on
traditional evidence. The judge, Ademola Adetokumbo, CaJ«

of the former Western Region held:

"Much as I realise how difficult it is to prove

a transanction of this nature so many years ago,

I do not believe the plaintiff's assertion that
there was a sale. It is most unlikely 200 years
ago that land would be sold at all. A stranger
could be given land on payment of the usual tribute
but on out and out sale was rare, if made at all."

On appeal to the Supreme Court, Brett F.J. delivering
the judgment of the Court affirmed the trial court judgment
without any hesitation, He further said,

"I am not prepared to dissent from this finding
which is in accordance with the general trend of
judicial decisions or dicta about the sale of land
among the peoples of West Africa".
From these remarks one is put into a dilemma as to whether
under strict native law and custom, sale of land was absolutely

prohibited or there was no need for the sale of land in the

past.

50. (1960)5 F.S5.C. 44.
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With regards to the former i.e. total prohibition of
sale, it ig submitted that the prohibition is based on heresy.
For, it is not based on any religious belief-or. founded on
any Customary law. That is to say, there is no law which
made it an offence to sell land. and one of the features
of native law and custom is that it must not only be a

custom but, it must have the force of law.

Furthermore, in order to substantiate this submission,
it is important that we refer to the modern development
brought into this area of Customary land law. It is now a
well established principle of native law and custom that
land can now be sold, if the consent of the principal members
have been aoughgt This shows that, the sale of land is not
totally prohibited. What is required is the concurrence of
the principal members to make any sale under native law and

custom valid and effectual.

Therefore, it is my contention that in the past, land
was not a merchartable Commodity and that was largely due
to the fact that no need called for its sale. Nowadays,
because of the introduction of cash economy and as the
result of interaction with the people outside the Middle
Belt, the anachrostic position that land was not saleable
has been done away withe It is now saleable, only subject
to one important condition, that, the majority of the

principal members must have consented?2

51« Oshodi v. Balogun (1936) 4 W.A.C.A.; Oshodi v, Dakolor
(1930) A.C. 667; Alade v. Aborishade (1960) 5 F.S.C.167

52. Ekpendu v. Brika (1959) 4 F.S.C. 79.
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In the Middle Bel# sale of land is no more a new thinge.
It is done, especially in urban towns such as Makurdi, Otukpo,
Gboko in Benue State and in Keffi, Lafia and Nasarawa in
Platecau State. However, in the rural areas, the practice

is rare.

de ROCOF OF TITLE TO LAND

Under native law and custom, a party who seeks for a
declaration of title to land must prowe such a title. 1In
other words, the onus of proving title to land lies squarely

on the person who asserts his title to such lande.

Therefore, a party who seeks for a declaration of title
to land under the customary tenure must prove among other
facts, traditional evidence of title, evidence of acts of
ownership within living memory, and in the case of grant
factual evidence from an undisputed owner. In addition he

must also prove acts of possession.

(a) TRADITIONAL EVIDENCE OF TITLE

A party (Community, family or an individual) who seeks
a declaration of title to land has to prove by traditional
evidence some acts of ownershipe. These acts, under native
law and custom may include the facts of being the first
settlers or conquerors. For instance, the Egbura Community
of Toto and Umaisha Districts of Nasarawa Local Government
of Flateau State, in their claims as the owners of the land
they inhabit now, always rely on the traditional evidence of
title. They said, according to the traditional evidence their
ancestors were the first to settle there. That the Gwari,

Bagsa and Gade peoples came and met their ancestors therg§

53« FORDE & BROWN, Peoples of the Niger - Benue Confluence
(1955) London, Pe 55
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Therefore, the Bgbura people claimed to be the owners
of the land and would only loan land to other members of the

Community i.ec. Gwari, Basa and Gadcy

The danger attendant with this method of proof of title
18 that, as time goes on, from one generaticn tec another,
the evidence would not be said to be within living memory;
Then what becomes of the evidence? Is it hearsay or not?

It was contended that, ordinarily, such evidence would be

excluded as hearsay. But in the case of COMMISSIONER OF
LANDS v ADAGUB4 an attempt to lebel such evidence as hearsay

was rejected by Graham Paul J. who observed that,

"It is the undoubted practice in this country
to accept as admissible in cases as to title

to family land, evidence of the tradition of

the family ownership. Literate among the people
does not §o back very far and the oral tradition
is generally the only evidence awailable as to

ownership of land earlier then the memory of
living witness",

But this unfortunate situation has been forestalled by
the Evidence Act of 1945 which has taken into consideration
the unwritten nature of the native law and custom., Section
44 of that Act provides that where the title to or interest
in family or Communal land is in issue, oral evidence of
family or Communal tradition concerning such title or interest

is relevant,

However, the slate is not wiped clean, inspite of this
saving provision of the Evidence Act, because, one of the
problems connected with the oral tradition is that, in the

process of transmission from one generation to another there

54 (1937) 13 W.A.C.A. 206 at p. 206,
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is likelihood of the tradition being distorted or concocted.
In KOJO v, BONSIE5 Lord Demning suggested that where therc is

a conflict between the oral evidence of the two parties, the
court should not hesitate to weigh and compare them, and in
the final analysis, it should base its judgment on one which

is more probable.

In the Middle Belt, oral tradition as a means of proving
title to land has always been referred to in disputes relating
to Communal or family lands+ In Keffi, Nasarawa, and Lafia
Local Government Areas of Plateau State, the origional settlers
always rely on oral tradition to prove their title whenever
there is a dispute between them and the strongers i.e, Hausa,
Fulani and Kanuri peoples. Similarly the strangers, many a
times, rely on the oral tradition that their great grandfathers
conquered the inhabitants and subjected them to their reign.

(b) EVIDENCE OF ACTS OF OWNERSHIP

This evidence is to the effect that in a claim for a
declaration of title, the onus is on the plaintiff to prove
acts of ownership extending ever a sufficient length to warrant

the inference that the plaintiffs were exclusive owner§§ To

satisfy this requirement,acts of ownership such as long

»
occupation, the grant of leases and tenancies, the receipt
of rents or tributes arising from such grant are of absolute

important and relevant.

At one time, it was said that evidence of acts of owner-

ship must be numerous and positive. This means that one,

55. E1957;1 W.L.R. 1223 at p. 1226; Abinabina v, Enyimadu
1953 12 W.A.c.ﬂ.. 1719
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isolated act of ownership is, obviously not enoughs At.least
there must be more than one acts Thus, mcre occupation withou’

any other act was held not to be pusitive act of ownershi%?

The question is, if occupation is not a positive act,
what else can be more'positive? Lend, it is said, cannot be
controlled like a cap, book or moneys Therefore, occupatvion,
obviously is an act which can be said to be positive especially
if it is long enough to justify ownerships The problem,
perhaps may be that occupation however long may not satisfy
the requirement that the "aet should be numerocus", But it
is my contention that a singlé, long occupation should satisfy
the requirement, mos{ importanf§ly, if it has been peaceful

and undisturbed,

57(a)
In the pase of SUNDLY OKOROCHUKWU v. CHIEF WILYON BTIBI

the appellant®and defendants appealed against the judgment

of Okadigbo J. granting title to land in dispute to the
respondents and appellants on the ground, inter alia , that
they had proved their title by their act of ownership in
installing a tenant on the land who had been there for over
twenty-one years. The appellant claimed that the tenant was
in fact their caretaker (although the tenant gave evidence
for the defendants) and that in any case the act of ownership
of the respondents were not sufficiently positive or numerous
to found title. Counsel for the respondents submitted in
reply that there is no rule of law that one substantial act
of ownership is not enough to prove title. It was held that

57¢ Aderemi v. Adedire (1966) N.M.L.R. 398,

57(a) Judgement of the F.C.A/E/151/78 of May 6, 1981 cite in
(1982) N.C.L. Rev. 254,



s L
— '_‘P -

there cannot be a better act of ownership than for a man

to put a tenant on a disputed piece of land for twenty one
years when that tenant to the knowledge of the others side
was there and was not disturbed. The numerous acts being
insisted upon most always vary with the type of law. The
court went further tc say that, "A single act may sometimes
be sufficient. The courts have never laid down a nunber of

acts required before a decree is granted in favour of the

party claiming title".

In the Middle Belt of Nigeria, acts of ownership normal?;
include physical occupation by way of farming the land or
building on it. Acts tantamout to denial of titleed adverse
to the interest of the owner are always rare, since disputes
are also seldom. Therefore, to most families, the quickest
way of proving title to land is long ocecupation coupled with
the fact that it has been undisturbed. = Acts of denial of
title such as alienation without the consent of the owner,
or collecting rents or tributes or physical chrllenge of the

owner's title are not comrnone.

Under the Egbura native law and custom, acts of ownership
will include harvesting of locus-beans trees, palm trees or
felling of trees for timber without receiving any permissicn
from anybody who may purport to be the landlord. It was told
that, evidence that a family was in the habit of arranging
hunting expeditions of a particular land and was collecting
shares of all the four-legged animals killed during such
hunting expeditions was a sufficient evidence ol acts of

ownership under native law and custom of the Izbura people.



5. LOSS OF TITLE

Title to land under native law and custom as we have
seen above, can be acquired in certain ways. Reciprocally,
indeed, there are actions or inactions which could divest a
person of his title to land. Some of these actions are:
long possession, extinction of occupational right, abandoament

and forfeiture on misconduct.

(a) LONG POSSESSION

Under the traditional law of landholding, the general
rule is that once a person successfully established his
ownership of land, unless he divested himself of his title
or like manner, he remains the owner for ever, even if he

5
has been out of possession for a long time, indefinately.

However, because of the rigour and hardships which the
general rule works, the courts in the exercise of their
equitable jurisdiction have often tended to relax this mle
by saying that a person who has been in continuous and
undisturbed possession for many years in the belief that

he has a valid title should be protected.,

This rule which modified and diluted the general rule

‘s contained in a celebrated case of AWO v. COOKEY G@ﬁ? the

facts of which are as follow: The defendant was in possession
of the disputed land for over twenty-one years undisturbed, and
in respect of which they had collected rents for a long term

of years with the knowledge and acquies of the plaintiffs

58« OLAWOYE, C.0. Title to land in Nigeria (1974) Lagos, Svans
Brother’Ltd., Pe 119 e b o

59. (1913)2 N.L.R. 100,



- o0 -

who ncor disputes the defendant's title and sougzat for
declaration of title in their favour.. It was held that

it would be wholly inequitable to deprive the defendants

of property of which they have held undisturbed possession
and in respect of which they have collected rents for so
long a time of years with the knowledge and acquiescence of
those who now dispute their title, even if it were clear
that they entered into possession contrary to the principles

of native lawe

The court went further to say that:

"We do not decide this point in accordance with

any provision of English law as to the limitation
of astions, but simply on the grounds that the court
will not allow a party to call in aid principles

of native Jaw, and of all winciple., shirk, av il
this case, were developed in and are applicable a
state of society vastly different from that now
existing merely for the purpose of bholstering up
stale clain".

From this observation it is discernible that two factors
were responsible for this stand . - ' taken by their Lordships.
Firstly, their Lordships were amply - clear that under native

law and custonm Limitation Act does not apply to Ra¥ . actions.

Seeondly, their Lordships were equelly aware that pris-
cription is not a principle of native law custogq Therefore,
the only basis upon whieh they could justify their decisions

was to invoke the rule of equitye.

Notwithstanding the interference of equity into this
area of Customary land tenure, the position in the Middle
Belt with some groups of people remains unchanged. For
instance, within the Alago, Afo, Agatu Communities of Lafia

60. Akinloye v. BEyiyola (1968) M.M.L.R. 92.
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and Nasarawa Local Government Areas of Plateau State, long
possession cannot operate to divest the owner of his title
to land., To these groups of peoples, land once acquired,
becones the property of the owner for ever or ingpef?atﬁityu
No amount of long possession by another person can confer

title on that other person and devest the ownor of his title,

But the danger here is that when the two laws are in
conflict i.es native law and custom and equity, it is the
o1
latter which will prevail.

Secondly, native law and custom applies only if it is

62
not repugnant to natural justice, equity and good conscience,

The invocation of equity into this principle of native
law and custom, it is said is to standadise customary land
law with the English land law; but to the detriment of
Customary land law. For it has lost its touch with the
practice of the people, at least in the Middle Belt.

In the Middle Belt, the practice in relation to farm
and residential lands varies, essentially. With regard to
farm land, under the Egbura native law and custom, a family
who is in possession of a tract of land cannot be dispossessed
or loss its title by the mere fact that another person has
been in possession for few years. Lost of title by way of
long possession by another party can only take place if he _
has been in possession for the upwords of 50 years. Strictly,

there is no definite time when long possession could hatch

61. awo v. Cookey Gam (1913) 2 N.L.R. 10, Kojo v. Wuse
(1934) 4 WACA 96.
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into ownership or confer title to lande

However, if the land has been left to grow fallow for
nany yvears and the family who left it could not be traced,
then the land reverts to the Community. Consequently, the
3vi113:e"head could allocate it to any deserving mcmber of

the Communitys

But of recent a practice has emerged whereby a definite
pericd of fallow is allowed. After the expiration of the
period, a person ceases to be in possession and ultimately
lost his right over the fallow. For example, in Abuja the
laid down period is 5 years after which all rights over
fallow land cease. In Kuta, Niger State, the period of
fallow has been fixed at seven years?3 In Toto District of

Nasarawa Local Government Area of Flateau State, if a family
member leaves his portion of land to grow fallow, he could
reclaim the land after these years, If he fails to do so,
another member of the family who ié in need of the land can

farm it after consultation with the family head.

If the property is a residential one, long possessioﬁ
by another party cannot operate to defeat or oust: the dhbhe
of the owner. This is because, in as far as the property is
habitable, or even if it is not habitable, the title of the
owner subsists. The .occupier who is in possession cannot
clainm the ownership of the property however long he remains

in .occupation or possession.

(b) ABANDONMENT

Under ndtive law and cﬁstom, one of the usual .ways by
which title to land may be lost is by abandonment of occupa-
tional rights. This takes the form of quitting the land for

63, GOOLE, C.W. 1bid. paragraph 71, DDs 26-27s
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a lons period of time with the intention not to come backe.
Or, by surrendering the occupational or possessory rights
to the owner. dbandonment of land, may also take the form
of not using the land for the purpose of which it was
grented.

However, it is my contention that the principle operates
only to defeat the righhgﬁxstronger but not a nember of
the family or Community. For instance, we cannot say that

the abandonment of a portion of land granted to 'A' a
family member, divested him of the title to that land.

This is because the ultimate title to land is in the family
and 'A' as a member has not devested of himself of that

title by way of abandonment.

But if 'B' is a stranger and a portion of a family
land was granted to him for occupation. If 'B!' abandon's
it with the intention not to come back to that land again,
then, he has lost his rights on that lande. Thus, abandonment,
is a principle which operates effectifully against a stranger

only, and not against a member of family or Community.

There are several reasons which may lead to the
abandonnent of property. Some of these reasons are natural
and artificial. TFor instance, unsuitability of land for

6
agriculture, lack of drinking water, erosion, sickness.4

Among some artificial reasons are, the ever increasing
search and hopes for a better place of living and the

desire to avoid enemies.

In the Middle Belt area it is a common place to see

ruined and abandoned houses here and there. Abandoned houses

64. Baikie v. Offiong (1923)5 N.L.R. 29.
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left to fall into abeyance are not unrare in Nesarawa,

Keffi, Toto, Lafia towns. The occupiers, I learnt have
left for unknown destinations for fortunes.

The legal effect of abandonment is that oace it is

proved, the possessory or the occupational rigats of the

o-cupier iz los%, Thus in the case UKWA _& ANOUHER v. AWEA,
65

LOCAL COUNCIL +the plaintiff granted the land in dispute to

the defendant in 1939 for the purpose of building a central
market. The site was unpopular and another site was chosen

for the same purpose in 1949. It was held that there was

a proper case of abandonment by the defendant.

(¢) FORFEITURE ON MISCONDUCT

One o1 the ways by which title to land can be lost
under native law and custom is by forfeiture on misconduct,
This brings us again to the controversial principle of
Customary land law that a gift of land is always subject
to good behaviour of the dsnee. Professor T.O. Eliag?

(as he then was) and Mr. Bentsi—Enchil§7are agreable on
this principle. Professor Nwabueze, however seems not to
agree with this rule of native law and custogg For, after
quoting Bentsi-Enchill's view on this principle remarked
rather vaguelly viz, "this would seem to be the correct

view of the Customary law on this point".

66. ELIA3, T.0, Nigerian Land Law and Custom (1951) London,
Rontledge & Kegan Paul, p. 181.

67. Bentsi-Enchill, K., Ghana Land Law (1964) London, Sweet &
Maxwell p. 366.

68. Nwabueze, B.0. Nigerian Land Law (1972)%nu Nwanife
Publishers D. 367. Frvety
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According to Olawoyg? this principle applies only to
conditional gifts. In view of the variety of views given
by these eminent writers; the true position of the law is

G . 70 , "
not yer ascertained. But as I have said earllez and in view

of the research conducted within the Egbura Comaunity, there

is probability of the application of this rule.

69» OLAWOYE, Ibid. p. 44.
70+ See pe 30 of this Chapter.



CHAPTER III
MANAGEMENT OF LAND

1. Introduction:

In the Introductory Chapter of this dissertation, I briefly
define“what the word "management" means in its every-day usage.
I also defined it and elaborated it .oncept especially as it
relates to the management of land under native law and cugtom.
In this Chapter, I intend to discuss below, in detail, the
management of Communal and family lands under native law and
custom with all its legal implications. I will also examine
the roles which the village and the family heads play in the

management of such Communal and family landse.

2+ The Village Head

Under native law and custom, the management of Communal
land is usually entrusted in the hands of the Village Head or
Chief who by virtue of his Customary reverence and pre-eminence
is for all intents and purposes regards as the owner of the
Communal land. Apart from land disputes, the Village Head
oversees or superintends other activities of the Village.
For instance, he is always the Chairman of most cultural,
social and religious activities. In the past, the Village
Head used to be a member of the three governmental ergans of
his Village, namely, the President of the Council of elders
which responsibilities were executive, legislature and judiciary.
He s always informed of “i° the activities going on in his
Village. All strangers stay in his Village subject to his
authority or permissien, He is a very influential and powerful

man.

1+ Amadu Tijani v. Secretary of Nigeria (1921) 2 4.C. 399.
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In the Middle Belt, the office of the Village Head, in
most Communities is heridatry. The only exceptien, I was told
is the office of the Tor Tiv which devolves at random. In
other words the office is not limited to only few families

as it is the case with other Communities or Villages.

(a) Appointment

Under the Customary law of the Egbura people of Nasarawa
Local Government Area, Plateau Jtate, ascension to the post
of Village Head is by electien by the members of the council
of elders who represent the entire members of the Village or

Community.

In the olden days, before anybody was fit to contest for
the post of a Village Head, he might have belonged to a certain

ruling house of the Community. And before a heuse is recognized

as one of the ruling Community, the founder of that house

might have been the first settler or among the first settlers.

In some cases the founder of the Cemmunity might have been a.
war hero who had contributed greatly in the fighting and

conquering the first and the original inhabitants of that
area and established his suzerainty over the eriginal

inhabitants. Therefore, a chief is a head of a Community



to administor and represent their affairs interanally and

with the far away ruling authority.

(L) His Powers

The Village Head or Chief is empowered under native law

and custom to settle land disputes. He is the person entrusted

with the management of Cemmunal land. His autherity with

regard to the management of Communal land is by virtue of his
efficial position as a Chief or Viilage Head. His authority
-

is not personal to him., It is an official pest and it is

exercised only after consultatien with and in conformance

with the decisions of the elders ;ithout whese consent and

agreemnent he could not act%

Therefore, a Village Head or Chief forms a Central
figure in the management of Communal land under Customary

landholding. Thus, in the ceremonious ®#%® f AHMADU TIJANI v.

/

SECRETARY OF SOUTHERN NIGERIA (Supra) Speed C.J. quoting with

approval from Lord Haldane's Report of the West African Land

2. COLE, C.W. Report On Land Tenure, Nigeria Province
(1946) Kaduna, para. 19.



Committee (1898) succintly enumerated the roles and influence

of a Village Head in the management of Communal land. He
saids
"Land belongs to the Community, Village
or family. But in every case the Chief
has charge of the land., He is to some
extent in a positien of a trustee and
as such holds the land for the use of
the Community. He has control of it
and any member who wants a piece of it
to cultivate or build a house upon, goes
to him for it. He cannot make any impertant
dispositien of the property without
consulting the elders of the Community
and their consent must in all cases be

given before a grant can be made to a
stranger".

The above oﬁservation, although antiquated in duration,

is still valid and efficacious even at the present time. This
is to say, long after this observatien was made (1898) the
practice obtainable today amongst the native Communities ef

the Iiiddle Belt has not changed even slightly. DBut one thing
which one can query from the above observation is that, since
a Chief or Village Head is the Custodian of land within his

Jurisdiction, and that anybody who wants a piece of it has to

agk him for it, can he therefore refuse to grant it?

Under the Egbura native law and custom and that of Agatu
and Alago group of peeples eof Lafia Local Government of Plateau

State, a Village Head has no right to refuse the granting of a
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portion of Communal land to any deserving member of the
Community. This is because Communal land as the name implies
is jointly owned by each and individual member of the Community.
In the olden days, when no any other profession was known other
than farming, such a denial by the Village Head of & portion
of Communal land could be tantamount to a denial of means of
lifelihood. Iuckly, this seldomly happened because, land those
days was in plentiful and therefore nearly all the requests by

members were not hard to meet.

Therefore, where a member in a Community allocates a portion
of Communal land to himself without the consent of the Village
Head what happens? Since it is a Communal land, it is my
cﬁntention that the self-allottee has not violated any Customary
law warranting him to be punished. But if that land has already
been given to samebody, it can be taken away. However, in some

areas the self allottee would incur some ﬁarning.

But in Toto District of Nasarawa Local Government Area a
curtain is drawn between land required for building of a house
and that required for cultivation. I have discovered during
my research that the requirement for the prior consent of the
Village Head is more stringent in relation to land required for
buildingse. In the aforementioned District, I have observed that
in most occassions the ceonsent of the Village Head was not sought
before cultivation of Communal land. Even the strangers i.e.
the Yoruba and the Ibo group of peoples I have discussed with
told me that they did not seek for the consent of the Village
Head before they started cultivating the portions in which I
saw them planting cassava. But this is not possible with
residential lands. The consent of the Village Head must be
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sought in all cases. Therefore, in the main, the requirement
that it is only the Village Head who must allocate land,
strictly speaking does not apply very rigidly, particularly,

with regard to farm lands.

The power of the Village Head extends to the collection
of %ributes and rents from the grantees who hold land under
his hands. In most cases the task of collecting tributes and
rents are performed by his designated agents who are specially

chosen by the Village Head himself.,

It is the responsibility of the Village Head te initiate
court action or defend it on behalf of the Cemmunity when there
is any case challenging the title or any matter conneeted with

Communal land? If a Communal land is acquired for publie

purpose, compensation te the members eof the eommunity will
be paid to him for disbursement te such affeeted members,

Thus in AMODU TIJANI v. S.S. NIGERI&, the appellant was one of

the Idejo white cap Chiefs of Lages. By a notice dated 12th
November, 1913, certain land situated at Apapa were acquired

by the Government of the Colony under the Public Land Acquisition
Ordinance, 1903 for public purposes. The appellant as the

Chief of Oluwa family claimed compensation on behalf of the
Community of which he was the head. It was held that the
appellant was entitled to claim compensation for further
distribution among the members of the Community. The Privy

Council went further to make the following observation:

"The Chief is the agent through whom the
transaction is to take place and he is to

be dealt with as representi not on his
own interest but otggr inté?gsta aff%%ted".

3., Cobham v. Bassey (1924)24 N.L.R. 92.
4, (Supra),
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In relation to alienation of land, his consent is necessary
and where alienation of Communal land took place without his
consent such alienation is null and void. Thus in AGBLOE v.

SAEPOE, four principal members of the Tettey-Ora fanily

conveyed & portion of the family land by 2 written document

to Sappor as a gift in appreciation of his generous efforts
in redeeming family property which was pledged by a previous
head of the family who could not or would not redeem it. The
current head of the family and the remaining principal member
did not sign the conveyance either because they deliberately
refused to do so because they did not approve of the action or
because they were not approached out of the belief that they
would not support the family. The West African Court of Appeal
was faced with the problem of, whether according to native law
and custom, Sappor had title to the land. The court decided
that he had net because, the alienation of family property is
valid only if the head ef the family and the principal members

concur, The court went further to say that,

"a conveyance of such property cannot give any

title to the grantee unless the head joins therein,
even if he supports the alienation, and an alienation
of such property without the concurrence of the head
is wvoid ab initie”.

This principle was re-affirmed and reinstated in the
recent case of GANIYU ADESUKAN & 2 OTHSRS vse. ALHAJI MUSA

. g a

LASISI & 0 E )where the minority section of the family
compring the 2nd, 3rd, and 4th defendants executed a lease of
the property without the consent of the head of the family.

5¢ (1947) 12 W.A.Cehe 187,

5(a). Judgement of the High Court of Ibadan, Oyo State.
?7%3$?ggd on Thursday, 4th March, 1984. B8uit No.
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5(b)
It was held that by the authority of EKYENDU v, HWRIKA and

5(s)
LEWIS v. BANKOLE, the sonveyance was null and void.

3. THiE FIDUCIARY DUTIWS CF A VILLAGS FEAD

The duties listed above are bestowed on the Village Head
or the Chief legally as the Chief of his Commun:ity or Village.
Among other duties which the head of Community is bound to
perform are his fiduciary obligations which are entrusted upon
him as a trustee of his people. As such he should not misuse
or use the Communal property for himself, From the research
conducted, it seems that most Village Heads do not dbserve or
comply with this Customary law requirement. For example, there
exist instances where a Village Head allewed palm~wine tappers
to tap palm trees standing en the Village Communal land and he
coellected shares of which he was supposed to shore with the
elders of the Village but tv the chagrin ef everybody in that
Village the Village Head used the profits which accrued there
from personally. The same Village Head was said to be harvesting
oil palm trees and sell{£§§£ without crediting any amount in the
Village purse without any complaint from any member of the

Village or Cemmunity.

However, it was contended by a Village Head that it is
not possible to share the profits which accrued from the
management of Communal land nowadays, because, members of his
village have not been contributing money te helping him solve
matters affecting the Community in his area of authority. He
Justified his expropriation eof profits arising from the manage-
ment of Communal land by saying that in mest cases he is left

5(b). (1959)4 F.8.C. T9.
5(e). (1908)1 N.L.R, 81,
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to shoulder the responsibilities which were formerly borne
by all members ef, the Village both males and females alike.
He said that in the past, whenever there was a calamity in.
thesvillage €.ges cpidemic diseases, draught and etc., it used
ta Le the responsibility of {the members offthe Viliage to
contribute nioney to nffer prayers and saorifice in order to
get rid of the calamity. But new no donationg.from the members
of the village are forthcoming despite passi&ﬁate appeals by
him and some members of the Council of elders.- Under this
circumstance, ag a head of his Ccmmunlty who is entrusted w;th
the welfare of his people, he has no any other cheice than to
provide money for such services out of his own pdrse. Thia
he does with the hope that he will defray his expenses by'
collecting tributes from the palm wine tappers, and the proceeds
of the palm o0il which he harvests from time te tinme.

From the cursory look of the action of gfhe V‘i'llage Head,
one could easily be tempted t» say that the action of the Villag:c
Head is a violation &f his fiduciary responsibility -~ which
Say8 that he shoul@énct misuse oT use the proceeds cellected
from the management of the Ccmgunal land for his own béenefit.
H&yever, the nature, concepé and scope of the institution ef
trust wnder native law and custom is not the skme with that of
Bnglish law. BEBEven if they are, the fact that tie Village Head
has expended some money for the benefit of the Community affords

him the protection of law. Consequently, it is my bontcntion

that his action is justified.

Farthermore, the interest of the Village Head should not

conflict with the interest of the Community. Thus in the ease
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.,
of ADEDIRE v. IPE DIVISIONAL COURCIL, the Oni of Ife as a

trustee of Cemmunal land and on behalf of Ife Cemmunity btogetlwe.
with the Nativ? Authority Counseil, grahdad a soncesgion dver

o forest reserve to a trading sompany of Wwhich he was a director
and a-sharejholdar. It was held that the consession conflicicd

with his fiduciary duty and consequently, 1% was sct aside.

~ The fidyciary ‘duties of the Village Head entails his
accountabilityutf the manasgement ¢f the Communal land te his
members. Thus, in the case of QDUNSI v. BOLAJIT the Government
of Western Nigeria then paid the ;um of N200,000 (£100,000)} te

- one Sulu Bolaji who was the head of the Chieftancy family as
a compensatlon for the acqulsltlon/ﬁshogbon Chieftancy family
land. The defendant uqed that money for the purchase of a
Chevrolet car, a house and twe plets of land. It was held that
the defendant was liéble t» render an account to the plaintiffs,

hecause as the court said,

"The plaintiffs are left in ignorance as to the
exact amount due to them and as 10 the facts from
which such amount could be ascertained. In these
circumstances their only remedy is to ask for an
accountv.,

In view of this decision, one can asserts categorically
that the on going family feuds in many families and Communities
in the New Federal Capital Territory relating to the payment of
compensations are undiserable and unfortunate. FYerhaps, it is
petinent te elaborate further what I discovered in the course
of my research there: There; I had the opporfunity to hear
disputes concerning mismanagement and expropriastion of compen~

sations paid to those who opted 4o go out of the Federal Capital

Territory and to be resettled at a place of their choice, Yhat

6., (1963)1 A1l N.L.R. 39.
7+ (1968) N.M.L:R. 203, Osuro v, Anjorin (1946)18 WN.L.R. 45.
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happened was that compensations were paid to many families
and Communities. Some heads of the families or Village Hezds
used the money to buy cars, machines, heavy radio cassettes,
and led expensive life style. They did nct care to build
houzes with the compensation money to resettle members displaced
from the Federal Capital Territory. These have been the
gsources of rift of discords among many families and Communities.
Regretably, none of these cases has ever surfaced in the court
of law, let alone to predict what the decision would have been
like.

In addition, a Village Head must be loyal to the members
of the Community. That is to say, the Village Head or Chief
muat be very faithful and truthful in the management of Communal
lande As a person accupying a position analogous with a trustee
under the English law, he must not mismanage Communal land
entrusted in him for he would not only render an account for
what actually accrued to the family or Community purse but also

what ought to have been accruede.

4w Management of Some Economic Trees and Land

From the above responsibilities of the Village Head,'one
can understand that he occupies a preminent and exalted position
in the management ef Communal land. In the Middle Belt of
Nigeria, the management of Communal land like in all other
parts of the country is dene by the Villagé Head. In the
course of this research, very interesting revealations were
made with regard to the management of Cemmunal land under
native law and custom of the Eggura people. This account
which is stated below seems to apply to all Cemmunities in
the Middle Belt with only slight variations in some cases. -



—

For this discugsion, I will break the headings as follows:
(i) Har .zenent of oil palm trees (ii) Mancgenment of locust
becns trees and shea-nuts trees (iii) Manageuent of rivers

and streans (v) Management of hunting farms or bush and forest.

(n) MANAGEMENT OF OIL-PALM TREES

If o~ Communal 1and has palnm-o0il trees in it, under Bgbura
native law and custom, the power to harvest the yiclds is vested
in the Village Head, Normally, the Village Hecad appoints his
agents who take care of the tracts of Conmunal land in his
@®main and he assigns the responsibility of overseeing these

lands to such agents.

In the past oil palm trees were harvested periodically
e.g. quarterly by the male folks of the Conmunity. It was,
and still, i*% is the responsibility of the women to crush the
yields and process them for oil. The palm oil used to be sold
and the proceeds realised kept by the Village Head himself,
his wife, or any member of the council of ellers or his family.
The noney so realised was in the past used to meet cxpenses which
would otherwise be borne by the Community if such proceed was not
availablece For instance, if a Village should nced noney urgently
to be given to a member who was to travel to represent the Village
Head in o certain occassion outside the Village, the palm oil

proceed could be given to him as transport and feeding money.

It is the Village Head who has the power to authorise
palm wine tappers to tap wine from the palm trees. In the past,

the practice was that, palm wine tappers would give as a tithe
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some g 2cific quantity of palm-wine tc the Village Head

and his Council ;f elders one day in a weekl Upon the
receipt of the win;; the Village would call for the nceting
of the members of the Counsil of eldzrs and served them with

the wine.

Recently, Village Heads have formed the habit of selling
their shares of such weekly allotments of palm-wine meant for
himself and the members of the council of elders and only to

misappropriate such prodeeds.

(b) THS MANAGEMENT OF LOCUST-BEAN TREES
Under the Egbura native law and Cﬁﬁyom it is the Village
Head who has pewer and ascess to the economic trees standing

on the Cemmunal land especially the locust beans trees.

In the. olden days befere the discovery of the "Maggi
sameed by the modern food specialists, locust beans was an
esgential f;ddqingredient with considerable economic value.
Ité‘trees were, therefofe, considered as exclusive preserve
of the Village Head. Members of the Cemaunity could not
harvest lesust bean trees without the prior consent of the

Village Head.

Locust bean iree, being an econcomic %tree which is
harvestable annually, always provide busy days both for
the male and female members of +the Egbura Community. The
male members slimb trees to harvest the yields while the
female members would husk the peds and also wash them,
Lecust beans were sold and the proceeds used to meet some
communal expenses such as entertaining of visitors of very

important personalities frem far and near. Or, the money
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so rea.ized could be given to somebody whc was chosen for
an official journey to be used as transport-fare or feeding

noney »

With the exception of these twe economic trees namely
palm trce and locust bean trees nearly all the economic trees
arc accessible and could be reaped or harvested by the members
of the Village or Community. For instance, shea-nuts, mango
trees, pawpaw and other natural fruits unless they were planted
by somebody on the Communal land, they could be reaped or
harvested hy any member of the Villagei

Ivery member of the Village has access and the right to
cut firewood from the Cemmmunal land as much as he wishes
without first resorting to the Village Head for permission.
An individual may fetch firewood from the C:mmunal.land and
sell iv and he would not be bound to give account to the

Village Head.

(c) MANAGEMENT OF RIVERS AND STREAMS

Under native law and custom, land includes rivers and
streams. These are very important natural resources needed
for the rapid economic development of a Village or Community.
Within the BEgbura, Afo, Alago and nearly all the tribes of the
Middle Belt of Nigeria, rivers and streams are God-giving
assets which belong to all members of the Community. They
are accessible to all and can not be claimed by an individual,

family or Community?

8. In Amacheree v. Kalio (1914)2 N.L.R. 108 a claim by a
certain Community of a Sole right to fishing in the old
Calavar river to the exclusien of some Community was held
contrary to natural justice, equity and good consignece.
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Althoush streams and rivers are communal prperties te
be enjoyed by all members of the Community, the responsibility
to supervisec or oversee the proper utilization of them may be
vested in the hands of the Village Head., For instance, the
consent of the Village Head is needed before arranging for a

large scale fishing expedition or party.

Under the Egbura native law and custom fishing party or
expedition is arranged every year by the village members
particularly when an occasiun;ig at hand e.g. Sallah. The
first cateh by every participant must go to the "Village port"
as a rule. These are cellected by some people designated with
such duty by the Village Head, At the end of the day the fish
collected are sent to the Village Head who in turn share them
among the menbers of the council of elders. And these member
would subsequently share the fish among members of their

families or warde.

In the recent times, fish cought from fishing expeditions
are normally sold and proceeds divided among the members of the
council of elders and the Village Head. At times, the proceeds
are kept to meet any eventual expenses incurred by the Village
Head in carrying out his official duties.

Apart from fishing expedition, individual fishing in the
streams and rivers are recognized. With regards to this, ne
congent needs be obtained before any individual who wants te
fish could do so. An individual ceuld fish for his ewn
consumption or Sell.. And where he chose to sell, the proceeds
realised belonged to him alone and, therefere, not bound to

account for it.
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Since all streams and rivers are the properties of
every member of the Community, they are accessible and
enjoyable by every member male or female, young or old
without any discrimination. He or she can fetch water
from the stream for his domestic use or sell it and the
proceeds realized belonged to the seller and he is not
also bound to rendcr account of what he realised from such

sale.

(d) MANAGEMENT OF FORBST TING FARMS OR BUSH

Forest and hunting farms or bush are majer Cemmunal

lands in the Middle Belt region upon which Communities depend

upon to some extent for exploitation.

The management of forests and hunting farms are entrusted
on the Village Head for the benefit of all the members of the
Village. Therefore, the cutting or felling of all important
economic trees are done subject to the prior permission ef the
Village Head. Whereas, the felling of minor trees for fire-

woad and other purposes are done without his consent,

With regard 4e hunting farms, the right to it is Cemmunal.
Every year, particularly during the dry seasen, hunting parties
are arrarged just at a time when any festival is approaching.
Like fishing expedition, hunting parties entail &e the
surrendering of the right leg and a skin of any four.degged
beast killed to the Village Head. The Cemmunal hunting party
forms an important part of the Gwari, Egbura, Afe Gade, Bassa

and Alago day to day social life in the non-farming season%

9. COLE, C.W. Ibid. Paragraph 47e
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Apart from Communal hunting arranged yearly, individual
members of the Cemmunity have right te hunt in the Communal
land in the nigh® or day times. They can also set traps.
Traps setting is °%° of the professiens which the Tiv and
the Gwari group of peoples are fend of, At times some people
take it as hobbies, but in the Midile Belt of Nigeria, nearly
in all Communities, traps setting is censidered as ene oi the
full-time occupations mere importantly, at this time, when

bush meat is costlye.

From the foregoing, one can realise the role which a

Village Head plays in the managemen®% of Cemmunal land.

Secondly, it shews how Cemmunal land which is the property
of every member of the Communtiy is exploited, tapped and
managed for the benefit of individuals and the whele Cemmunity.
Cemmunal land provides serwvices te every member of the
Community without hindrance. or molestation. Neractivwn for
trespass lies against any member. In the main, it prevides
a residual land where every member ean resert %o in ftime of

want or need.

5.« IHE DIFFERENCE BETWEEN COMH{UNAL AND FAMILY

BRILES

Throughout the length and breadth of this dissertatior,
ngiriéng have been made on several eccasions, of the foremost
types of property known and recognized under the ancient
native law and custom. These are, Commurnal and family
properties. It is pertinent, therefore, to consider the

difference, if any, between them.
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Co:munal land, as the name implies meang,that tract of
land which every member of the Community has access to its
use and cnjoyment. It is the land which belongs to the whele
members of the Cowmnunity. Whereas, a family preperty is said
to be a property which was set asidcs by the founder of a
fanily for the use and enjoyment of his wives, children
and grandchildren?(a)

Therefore, one important difference between Communal
and family properties may be the number of people who are _
entitled to use and enjoy the property. In the family property,
the use and enjoyment is limited te the wives, children and the
grandchildren of the founder only. Wheareas, in the Communal
pProperty, there is no restriction as to the classes of the

people who are to use and enjoy the property. The land is
for all and sundry.

However, in an extended family system, a family may run
into several hundred members the size ¢f which may be
conveniently described as a Cemmunity. For instance, in
the Tivfland, people live according family or clanish
Luoupiic,”, and each clan may have several members. The land
which belongs to this clan or family may be designated as
family land, although it may well be described as Cemmunal
land, too. 1In the main, a family propertif;ithin Communal
property. if looked at from an inward pesition. Whereas, from the

outward standing point, a Cemmunal property is one which

comprigses of variety of family properties. It is argued that,

9(a). Ogundairo v. Abeje (1967) L.L.R. 9.
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gince the word "family™" in its politieal and social meanings,
is the smallest unit of pelity, i¥ presupposes that family
property preceeded Cormunal preperty. In other words, Communal
property grew out of family property. While, according to one
school of thought it is from the Communal property that the
Tamily property was carved out. Vhich ever is the éorrect
view, it is my submission that Communal property, in term of
size, is larger; while the family property is smaller in most
cagses. With this explanation, it is hopped that the difference
would be kept in mind in order to understand the discussien

which fellows more thoroughly.

%o THE MANAGEMENT OF FAMILY PRCPERTY

As earlier stated that the basis of ewnership of land
under Customary law is family ownershi%? This is because,
title to family land is vested in the family jointly and not
in the head of the family or any member of it. Thus, in the
cagse of VANDURPUYE v, BOTCHWAY11 Ceussey, J. said that "the

family is the abib: for the purpose of ownership".

However, because of the present business effdcancy,
convenience and expediency coupled with the requirement of native
law and custom not all members of a family have the control
and management of family land at the same time. Therefore,
the control and management of family land is vested, usually,
on the head of the family.

10. Ogunmefun v. Ogunmefun (1931)10 N.L.R. 82; Lewis v.Bankele
(1908)1N.L.R. 82; Amadu Tijani's case (supra).

11« (1951)13 W.A.C.A. 164 at 168.
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(a) TIH HEAD C* THE FAMILY

The head of the family as the name impliez is a person
who heads or head. other members of higs family ind chairman
fanily meebtings and conferences in which family matiters are

discusscd.

The answer %o the question who can be the hcad of the
family in a particular family has not received the unanimity
of opinions of our judges and academicians. According to
Yoruba native law and custem of ILagos, it was given in evidence
that only the oldes?t ;53¢ child of the founder c¢f the family
can become the head of family. That female child could not
become the family head even if she was older than the male

12
child. However, this evidence was rejected by the court.

Dr. Elias (as he then was) maintains that it is only
males who could be heads of family. Among the arguments
given in suppert of this supposed incompetence and incapability
of a woman to become a family head is that when they get
married, they have toledve the family house to stay with their
husbands and consequently, this would affect the effectiveness
¢f her management and administration of the family affairs, in

particular, her roles in relation to family property.

The plausibility of this arguecment is doubted in view
of the fact that, under natiﬁe law and custom, there is what
ig commonly known as'extended family" system. Under this
system it is hard to get a situation whereby a female head of

family ceuld not be assisted by a male member of the family,

12. Lewis v. Bankole (1908)1 N.L.k. 82.

13. DLIAS, T.0. Nigerian Land Law and Custom (1956).
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It is my submission that even where a female member is
reeognized ag a fanmily head she would always be assisted by
other male members. Therefore, the argument” that when she
marrics, she goes te her husband's house is untenable. In

the Middle Belt within the Alago, Agatu and Egbura Communities,
I have discovered that even where a male is the head of the
family, he does not shoulder all the administration and
manageuent of family property. He is. usually assisted by
other principal members of the family. At times, these heads
of fomily are old and the enly role they play is a ceremonial
one, Therefore, if a female member is forceful and strong, it
is ny opinion that she can become the head of family, especially

if she pogsessess business acumen to manage family property

economically and effectively.

In Egbura native law and custom of the past, a wemen
could not become a family head. The same rule applies under
the Alago and Agatu Customary lawse In all these Communities
two reasons have been given te buttress such discrimination

against the femalefolk. The first is that, @& are naturally

weak and cannot fight to defend the title te family land
whenever such title is challenged.

SJecondly, that a woman however courageous is not allowed
to bury a decad body. Thirdly, a woman is absolutely prohi-

bited from entering into the room where "juju" or idols are

kept to offer sacrifices. Acceéerding to the Alago and Bgbura
native lav and custom these duties form the primary roles of
the fanily head and since woman cannot perform then they are

ipso facto disqualified from hecoming heads of the family.
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In reclation to the first reason given above, it is ny
contention that, with the establishment of a civilized systen
of government omuelily -y hostility and extorticn have becone
the things »f the past. If there is a dispute as to the
valicity of title to any piece of land the auppropriate course
o take is to g~ to the court of law te recolve the matter
lezally and peacefully. Therefore, the crgucecnent that woman
cannot take arms against their opponents who might ehallenge
the title to family land is also not tenable. Xven where
there was a need to fight to defend family property, not
only women would fight. Every member is supposed to partiei-
pate.

Secondly, the fact that a woman is not courageous to
bury; the dead does not amount to her disability to be head
of family. For one of the eriteria for becoming a head of a

family is not courageousness.

Thirdly, with the arrival of Islam in Nigeria, and
particularly in the Middle Belt, large number of Alago, Agatu,
Egbura, Igala and ete. are now Muslims., Therefore, the reason
that women are not allewed tu enter inte fetish can not be

naintained.

On the whole, the question whether a woman can become
a head of the family depends upon the Customary law ef each
Community in the Middle Belt. But it is my strong submission
that in the light of the pregsent social and economic realities,
a wonan, if found to be strong and forceful and understands the
importance of land and has the acumen of managing it, should
not be disaqualified frem becoming the head of the family on

the flimsy excuse that she is a women, and woman only.
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(b) Alienation of Family Land

In the past, alienatien of land was unknown to Custemary
land la%? Several reasons were said 1o be responsihle for
this. Among then are: that the need for alienatiocn was unod
great or 1t was virtually absent as there was no shortage of
land, There was also the belief that land is owned not only
by the present generation, but alse by the past and future

.27
generations.

In the Middle Belt in particular, the population was thin
or sparse and therefore every family had enough land. The
limited use fe¢r which land was put alse contributed for the
non-alienability ef land in the past. For instance, land was
only used for cultivating subsistence crops and for building
residential houges, There were no industries, big scale
cvmmersial houses, large government projects e.g. dams,
reservoirs, electricity projects, schools, hospitals etc.
Hewever, the idea of alienation crept in as a result of socizl
and economic develepments and above all as a result of contract
with other Comnunities outside the Middle Belt, These develop-
nents have increased very much the roles of the family head in
the managenment of family property. Thus, in the area of
alienation the role which the fanily head plays may be stated
ags fellows:

(i) Where alienation took place with the consent of the

fanily head.

(ii) Where alienatien took place without the consent

of the family head.

26, Adagun v. Fagola (1932)11N.L.R. 110,

27, Chief Elasi of Odogbolu before the West African land
Committee (1898).
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(¢) ALIGNATION WITH THE CCN3ENT CF THE 1 AMILY
.HE.P;. D

As the nmanager and adainistrator of the family property,
it has been hcld in scores of cases, that any alienation Jdole
by the principal nembers of the fanily is only wvalid, if it
ig done with the consent of the faaily head. Thus in AGBLOS v.

28 :
SALECR, four principal nenbers of a rauily conveycd a portic

of land which belonged to the family by a written document to
sappor as a gift in appreciation of his gencrous cfforts in
redeening famnily land which was pledged by a previous head of

the family who could not redeem it. The current head of the
family and the remaining principal members did not sign the
conveyance because the family head did not approve the action.

It was held that, the alienation of family property is valid
only if the head of the family and the principal members concurr.
And that such alienation of family property without the con-

curence of the head is void ab initie.

29
Similarly, in the case of LUKAN v. OGUNSUSI, the land in
dispute originally belonged to the Ajemba family. In 1952 the

plaintiff purported to buy it frem the family and the conveyance
wag executed by three members of the Committee Managing the
affairs of the family. In 1954, the defendant bought the sanme
land frem tﬁe family and conveyance was executed by the head

of the family and twe of the three men who in 1952 conveyed

the land to the plaintiff. After the sale, the defendent took
posession of the land and started building operations. He was
promptly challenged by the plaintiff and when he paid ne heed

this action was ccemmended for damages for trospass and. for

28, (1947)12 W.A.C.A, 187,
29, (1973)5 S.C. 40.



= GO e
injunction, It was held that the sale to the plaintiff was
without the concurrence of the head of the family, hence voidl
ab initio.
Therefore, the role of the fanily head is important and
is so weve—o". Tthat his consent h2s been nade a condition

i,

precedent to an valid alienation.

(d) ALIENATION WITHOUT THE CONSENT OF THE FAMILY
oAD

E'1

cofiverse to what has been discussed earlier, a situation
may arise where the principal members without the concurrence
of the head of family alienate family land. The legal consequence
is that such alienation is void ab initio. In the case of
EKPENDU v, ERIKZOsome principal wembers purported to have sold
a house without the consent of the head of the family. It was

held that the purported sale was void.

We have seen that alienation by the family head without
the consent of the principal members in voidable. What happens
in emergency situatien? Has the head of the family in his
inherent power of administration of the family property any
right to act without the consent of the family head? This
question is timely because of the present economic and social
conditions that have necesgiteted the mobility of eaeh and
individual wenbers of the family. In the past, it was possible
for a person not to travel outside his wvillage or town. There-
fore it was engy and possible to gather all members of the
fanily together to discuss matters affecting family property.
But at present because of business requirements and other things

it is not possible that all menmbers ¢f the family would in all

30, (1959)4 F.S.C. 79.
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cases be at here or their village and would be able to attend
neetings whenever such a meeting is called. And when this 18
not possivle, z2nd there is a need To take decigion so as to
save the family property from being ruined or taken away by
another fanily. Jould the family head stand with his hand
akin-bow or unbobicred? Or if he acts, would his action bindq

4
21
the menbers of his fanily? In the case of ARAL.aWOI ¥, anCOlilhie,

the acting head of the Aromire Chieftaincy Family obtained a

loan of 210,00 for the purpose of meeting the cost of repairing
the Chieftancy Iga and family law suits without consulting the
nembers of the fanily. One of the defences was that the Iga

was in a ruinuous state and therefore it was not possible to
call a fanily meeting for fear that it would totally collapse.
Therefore, the acting family head sought to bind the family to
settle the loan. Carey J, held that the family was not liable
on the ground that it was not an emergency act, therefore the
congent of the Senior members of the various branches was

necessary., He observed:

"The Head of the family undoubtedly has pewer
to bind the family in routine matters, but before
borrowinrg appreciable sums of noney, dispesing of
or, charging family property etc., except possibly
where he acts in an emergency for the benefit of the
family, he must consult the seséor nembers of the
fanily and get their approval®™s
18
From this observation or remark, iﬁ/palpably clear that

in cases of emergency the head of the family in his inherent
power of administering family property may act without the
consent of the senior members of the family. This is one of

the qualifications to the rigid rules laid down in the case of

31« (1940)15 N.L.E« 90.
32. Ibid. p. 91.
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TYEEDU v, ERIKZ? that alienation by the head of the family

without the consent of the principal members is voidable.

However, it nust be borne in nind that despite the
enviable position which the fanily head occupies in a fanily,
if it can be chown that he acted fraudilently in the nanagement
of family property he would not be clethed with sush official
position. Thus, if the head of fanily alienates sgeretly either
alone or in colloboration with some or all principal members
and the land is described as belonging not to the family but

3
to then personally the alienation is void not voidable.

7. His Representative Capacity

On many occasions the relationship between the head ef

the family in relation to the fanily preperty has been described
as that of the representatvive capacity. This means that anything
done by the head of the family outside the family circle was done
not in his capacity as the owner (in a lose sense) but with the
voice or consent of the other members of his family. If any
outsider wants to do anything with the family property he is

the person to be consulted first. Therefore, the head eof the
family may represent his family in legal, social, political and

econonic nmatters affecting his family.

(a) LEGAL REPRESENTATION:

48 far as the legal matters are concerned, it is the
responsibility of the family head to take legal steps to
institute actions against anybody who tries to threaten the
security of family property. 4ind if title to family property
is challenged by anybody it is the head of the family who is te

33« (1959)4 F.3.C. 79.
34, Olowo v. Oshinubi (1958) L.L.R.2.
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dafend suoh title with the cooperation of other zembers of

35 )
tre family. Thus in the case eof KWAN vs, NyIEBN (a Ghanian

decision), it was said that,

"is a general rule the head of the family as

a representative of the fanily is the proper
person to institute all suits fer t¥he reérvery
of family property".

4

o
Also in the cuse of MUHAMMADU v.' ZENYJAA, the West African
Qourt of Appeal (WACA) observed that:

"The proper person to bring an actién for $his
nature is the head of the family. .We are satisfied
that the claimant is in this case not the head ¢f
the family."

Although these two cases are not Nigerian decisions but
the rules of Customary law contained in them apply with equal
force in the Middle Belt: For instance, uhder the Alago and
Egbura Native Law and Custom, a family head, as I have been
saying occupies a high position. He enjoys much obedience Sf
his famfly‘membera as such if there is any action regarding
family property, usually it is the family head that is always
pushed forward to institute or defend such actien. Even if
other family members attend such venue where the proceedings
is taking place i.e. Court or the Chief's palace it is the vegice.
of the family head that would be heard first. Even where a
Junior nember is rich to finance the court action alone, the
noney for cost of the law suit would always be given to the
head to take necessary actions. Hardly would any junier mgmber
of the family say anything in contradistinction wiéﬁ what *the

head of the family says.

35. (1959) G.L.R. 67.
36. (1934)2 WACA 172.
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In natters of compensation, if a family property has been

acquired conpulgorily, it is the family head that will receive
the compensation for the onwards disburseuent to the family

.3 _
nembers. Thus, in AMADU TIJuNI v S.85. NIGB:d#Ia, the Colonial

Governnent acquired sonme tracts of land belonging to Oluwa
fanily of Lagos compulsorily. Chief Amadu Tijani Cluwa brought
this case claimins convensation on behalf sf the fauily menbers.
The bonc.. ¢f contention in the court was unaer what eapaeify

did the Chief e¢laim the compensatien. The Privy Council finally
held that Amadu Tijani Oluwa was not elainming the compensation
on his own capacity of the family member but en a representative
capacity as a family head. That, on that capacity he wouwld

distribute the money to all members of his familye.

8
Similarly, in the case of ARCHIBONG vsS. ARCHIBONG? a

compensation wvas paid te seme Conmunity in Calabar. The
defandant as a family head respresented his family at the
Committee which was charged to share the compensation anong

the various faniles in the Comnunity. The fanily of the
defendant suffered some loss as the result of the inactiveness
of the family head who represented the family. It was held that
the head of the family was bound te account for what transpired
in the Cemmittee in which he represented the members ef his
family. Therefore, his duty to account for the what took place
in the Committee was largely based on his capacity as the

representative of his family.

Hewever, where a family head is reluctant to take action
to defend the security of his family property because he is
interested in seeing the property being taken away due to some

reasons, this rule expressed above would not apply rigidly. In

37. (Supra).
38. (1943)18 N.L.R. 117.
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other words, if a head of the family is reluctant or unwilling
to take action to protect family property, the rest of the
members may collect money or pledge a portion of that land

to gecure loan to take action to protect the land. Or if a
junier member is able take financial burden singl-handedly,

he would be allowed by the principal members of the family

to defend such family title to land.

9
In BASSEY v. COBH&E? a member of the family claimed to

have reclaimed a swanp-land and by that virtue was ﬁntitled
who

to absolute ownership of that land. The plaintifﬁ/was not

the family head breught an action te dispute this claim of

the defendant and the defendant denied the plaintiff's right

to bring the action. It was held that the head of the_family
as regards family land is in a position to protect title fte
..family land and if he chose not to de s0, any member may assert

2 right to its protection.

In the Middle Belt instances where a family member may
take action to protect family property do not border on the
unwillingness of the family head to protect the family property.
Thus, where a family head is too old, or he is sick, or he is
not present at home due te sickness or ill-health and he can't
come to initiate or take action to protect family property,
his deputy or any member can take action to protect family
property. In this respect even a woman whe is pushful even
though she is not the head of the family may take necessary
action to protect the security of the family property. In the
past actien to defend or protect family property was in most
cases taken to the Village head and the cost was small., There-~

fore, it was not difficult to initiate or defend any challenge

ke b

59, (1047) 18 WL R, 1174
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of title to family land by any person.

(b) SOCIAL, POLITICAL AND ECONCMIC REIHESENTATICNS

The legal representative capacity of the family head
is not the only duty of the family head. His duties include

gocial, political and economiu duties.

His social responsibility includes the representatien of
his family members in all social matters taking place outside
his family circle. For instance, under the fgbura Customary
law the head of the family represents his family in all
festivals, ritual taboos, cults, religious rituals, and etc.
arranged by the Community at the Village level or outside it.
All contract of marriages are entered into before him. If
death occurs outside the family, it is the duty of the family
head to lead members of his family to condon the relatives
of the bereaved person. Conversely if something good happens
in another family, it is his responsibility to send a delegate
to congratulate the family affected. In short the welfare of
all other members of his family is saddled upon him and it is
Incumbent upon him to solve them for them. That is to say he
clothes, feeds, marries and takes care of all other problems
which a family member may encounter. In short he takes charge

of all social prwblems affecting his family.

As most of the family heads are members of the Council
of elders, they therefore represent their family members in
the Committee of the Council of elders. In this way family
heads perform or discharge their pelitical duties. In the
Middle Belt which consigts of several tribes or Communities

this responsibility is usually an enermous one. Thus, the
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family 'ead represents his family in all meetings in which
political matiers are discussed. For instance if there is
a dispute with regards to land between two different Communities.
It is the responsibility of the family head %o cttend a meeting

if one is called in order to settle that dispute.

Lastly, the economic responsibility of the family head
is that he sees to it that all tenants pay their rents, tributes,
or tithe punctually. He in some cases keeps the accounts of
the family money. He manages the family property for better
economic result or profit. He renders account of all the
proceeds accrueing from the family property by way of mortgage,
lease, pledge, or sale. He collects and pays tax of all members

of his family to the Village Head.

In the past when family labour was at its peak, it used
to be tie family head who would sale all tle produce of the
farm and make a safe keeping of the money realised. In short
the responsibility of the family head is an enermeus one and
it would be unrealistic to attempt to enumerate them all, for,

they abound in every conceivable matter affecting the family.

8. THE ROLE OF THE HEAD OF THE FAMILY

The position of the head of family is very important in
the management of family property. As such he is sometimes
called a trustee, and administrator or manager, or a representa-
tive of the Management Committee. It is this responsibility
that it is intended to be discussed in the remaining part of
this Chapter.

(a) AS A TRUSTEE

Sometime, the head of family is referred to as a trustee

of the family property. In essence, this means that the head
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of the f.umily hold the family property for the benefit of the

entire members of the family.

However, the concept of trust owes its origin from the
BEnglish law., Under that law, a property could be owned by two
separate persons. One, the trustee who has the legal ownership
of the trust property. The second, is the beneficiary who has

the equitable ownership or interest.

Under native law and Custom this difference is totally not
there, That is to say the relationship hetweegmthe head of the
family and the members of the family vis-a vis‘the family
property is not that of the trustee and the beneficiaries.

Both the head of the family and the rest of the members hold
family property as legal owners jointly and in separable.
Therefore, there is no split of ownership legal or equitable.
The head of the family is the person in whom the powers of the
management of the family property is vested. Theref-re,his
position differs from that of a trustee in English law. It
was because of this difference that the Privy Council in the

14
case of OYEKAN v, ADELE, cautioned against "the fallacy ¢f seeking

to apply English concepts of legal owner and equitable beneficiary

to cases which are quite incapable".

14(8)
In aRCHIBONG v. ARCHIBONG, certain beach land belonging

to the Community of Duke Town, Calabar, had been compulsorily
acquired by the Government, which later leased it out at a
rent to certain Buropean firms. Discovering that the land was
no longer required for public purposes, the heads of the five
houses making up the Duke Town Community authorised < Rev,

Bffiong, who represented Calabar in the Nigerian Legislative

14, (1959) 1 W.L.R. 876 at p. 883.
14(a). (1947) 18 N.L.R. 117,
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Council, to negotiate with the Gevernment for the surrender
of the land, the substitution of the Btuboms as landlords
in place of the Government, and the payment ever to tThe Etuboms
of rents already collected by the Government. Having succeeded
in gettinz the Government to accede to this requests, the Rev
Bffiong then called a meeting of the Etuboms, at which he
pulled out the sum of £1,759 in notes as the balance, after
deduction of expenses of the total amount of &£5,000 which he
said the Government had paid te him by way of arrears ef rent.
Overjoyed by the success of the negotiations and by what
apparently they regarded as a windfall, the Etubems accepted
this sum without any questien as to whether £3,000 was in
fact all that the Gevernment had paid er how the sum of £1,241
had been expended; they went even further and made a present
of another £500 to the Rev. Bffiong. A further £5¢8 was set
aside for tewh use, and given to Rev. Effieng to;deposit it
in the bank; this he did in his own name. The balance of
£759 was then shared eut among the five heuses, the Etuboms
and the elders in certain prepertions. The plaintiff who were
the heads of two sub-branches ef ene ef the feur families in
Archibong House, breught this action on behalf ef their family
against the Etubom ef that House for an account ef the share
properly due to their family as a branch ef the Archibeng
House out cf the £3Q0 paid by the Gevernment. The basis ef
their claim being that the defendant had been gwilty ef breach
of duty in approving without satisfactory explanatien the
deduction ef £1,241 as expenses, the payment ef £500 as a
present te Rev. Effieng and the banking of the sum of £500
by Rev., Effiong in his name.

It was held that the defendant should be held liable to

account in order to justify his action in accepting a share



- 100 -

for the ilouse short of £440. The eourt hell that this was
ncecas ry beeause the heal of the fanily who represcentced the
fanily "aust be regarded as a trusdec® although his oblig fions

to the cestuis que trust are not nearly so high as those of

trustee known to lnglish law.

(b) LCCOULT.BILITY

The rule that a fanily head nust account for all his
lealings with the fanily property to the members of his fanily
is onc of the obligations arising from his fiduciary relation
with the nembers of his family. This obligation becones more
obvious if one looks at the position of the head as a trusteece.
This is because, strictly speaking, under the English law of
trust, there ié an obligation that the trustee nust render an
account and furnish the beneficiary with all reasonable information
- concerning the management of the trust proper%?. This obligation
is enforceable against the trustee at the instance of any person
with intcrest in the trust property, and if the trustee refuses,
unreasonably, to render an account he may be held liable for the

16
cost of an action to conpel hin to account. Thus, in the of

ARCHI 3ULIG v “RGHIBON&Z it was held that the fanily head was

liable to account for the managenent of his fanily propertye

18
In USURC ve aNJORM, the plaintiff claimed that the property which

was placed under the nanagement of the defendant was a family
property and therefore he should account his management of the
prcperty to the fanily. It was held that a family head was
liable to account for for the management of fanily

property to the members of his family, and any

15. Tiger v. Barclays Bank (1962) W.R.N.L.R. 32.
16. In Re Skimner (1904)1 Ch. 289.

115 {19473 18 N.L.R. 117+
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member 10 was (isatisfied vith the accounts eould go to court

for further clarification.

However, t'e question which is wagging'the tongues of
most of our academics and judges is what will happen to a fanily

head who has refused to account for his management of the family

19
property. Thus, in NEL3ON v. N3LSON, it was held that under

L
Ghanian native law and Custom if a family head was feund to be
delinquent or has refused td account fer his management of family
property} the only remedy available against him is t\ remeve

him. It was held also that he could not be compelled %0 ascount

"

fer his management.

This arguement seems plausible but it is not in accordance
with the prevailing Custom. From the regsearch cenducted, at
least in the l.iddle Belt of Nigeria, within the Tiv, Idema,
lgala, Afo, figbura, ilago and etc. the Custom is that once a
person becomes a family head by virtue of being the eldest child
of the founder of the family he has come to stay as such.
However bad, disvotic and delinquent he is, he will not be
removed, This is because he ascentss to the position not by
veting or election. Bubt because of his age and his position
in the rank and file of the family. The allegiance paid to the

head of a family, it was said, is heraditary and based en bloed

relation.

Secondly, until of recent, in all cases, the head of a

family is usually the eldest child of the family, and under
native law and Custom any act which could be slightly construed

as rudeness against the head of a family was abhored and viewed

19, (1951) 13 i#.4.C.a. 248.
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seriously. In this circumstance, therefore, the Ghanian
decision which recommended removal of the head of a family
who failed to account for his management of family property
was out of touch with the reality obtainable in a typical

African family systenm.

On the other hand several decisions have shown that a

head of a family can be compelled to acccunt for his management
20
of family property. Thus in the case of OSURO v, ANJORM, a

member was on two occasions compelled by court action to give

21
account of his management of family property. The principle of

accountability by the head of the family to the members of his
family of the management of family property is not a principle of

native law and Customd It is a principle introduced into our

FLy

Customary landholding by our former foreignjﬁjges"who"ﬁficl_gaw
equate the position of the family head with that of a trustee
under the English law. Therefore, one can not disagree with Dr.

22
T.0, Elias (as he then was) when he said that:

"There is no doubt that the present confused

and uncertain legal position of the head of a

family, has been unavoidably accentuated by the
impact of an exotie legal systom upon ocur native

law and custom. The reason for this is not far
fotched. At different stages in the history of
Nigerian legal system, the decision makers werc
non-Nigerians who had comperatively little knowledge
of our Customary law, The effect of this uncertainty
is the streamlining of our Customary law with foreign
rules resulting in the creation of a system that is
neither native law nor foreign®.

(¢) ALLOCATION OF FAMILY TAND

One of the primary dutics of the family head under native

law and Custom is the allocation of land %to the family members.

20, {(1947) 18 N.L.R. 5. '
21. Bee also Odunsi v. Bolaji (1968) N.M.L.R. 26%; Taiwo ¥,
goiugu g:gss) N.M.L.R.94; Archibong v. Archibong (1947) 18

22. ELI4&S, T.0., Colonial Laws (1962) London Stevens pp. 289-~20%,
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This responsibility has for quite a long time being accorded with

judicial reccognition. Thus, in the casc of AMADU TIJANI v, SECR™"
23
SCUTHERN NIGSRIA, the Privy Council quoting from the Report of the

West ifrican Iand Comnittee (1898) said:

"Land belongs to the Community, Village or
fanily, never tc the individual. But in
every ensc the Chicf or the Head of the
family.s.eee has charge of the land..J..
and c¢vey member who wants a picce of it to
cultivate or build 2 house upon goes to hin
for iteissa".

In most cases the term "allocation" is used synonymously with

the tecrn "allotment™ but a fine cutting may be drawn in between

the twos .ccording to Kasunu and Jamc%? allocation occurs when

the head of the family in his sole discrction gives part of the
family property to one 4f its members to occupy. a4llotment on

the other hand occurs when a fanily head or chief makes an outright
grant of 1and to cither a family member or to a stranger. Thus,
the consequecnce of each transaction is different. Where allocaticn
was made, the interest acquired was that of the beneficial user
only. In cther words the allocatee merely has the possessory

right or interest in the land sc allocated to him. He is not the

-t
-

owner of the portion sc allocated to him. %
This is an inportant feature of Customary landholding.
But where allotment took place, the allottee has the ownership

cf the portion allotted to him., It is an outright grant with no

reversicnary title to the family or Community.

However, a closecr look of the two tcrms would support the

idea which Kosumu and James discredited i.e. = the using of the

23, (1921) 2 4.Ce 399 at p. 404.

24, JAlicn~tion of Fauily Property in the Southern Nigeria (1966),
Ibadan, Ibadan University Press, p. 4.

25. Majekcdunni v. Tijani (1932) 11 N.L,.R. 74,
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twe intcrchangeably. This is bechuse the conscquences which

would 2rig. depend upon the intention ¢f the allocator or

allottor i.c. the Chief or the family head. Thus, where the

woerd "allotaent" was uscd tc express a tenporary grant tc a
str-ngcr, and where the intercst acquired was in dispute,

cbvirusly the ccurt would not depart from the intcntion of the
f~:ily hend at the tine when he was naoking the graante Thus,
intenti-n of the naturc cf the intcrest which wns scught to be
transferred matters greately. Correspondingly, where the Village
or fanily head used the term "allocation" when it was his intention

to transfer outrightly the ownership in the property to the alloca-

ttece, it is this intention which the court would likely go bye.

Therefore, on the whole, in either case what really matters
is the intention of the fanily head at the time he was naking the
allocation or allcotnent; but not the mere use of the terms. There~
fore, the difference, although significant in consequence, is rathcr

acadenic than practice.

In the Middle Belt, this responsibility of the fanily head
is still practie=d vigcrously. In nearly all the Comnmunities,
when a fanily menber needs a tract of land to farm or to build a
house for himself, he would first cconsult the head of the family.
If there is a specific area where he likes to cultivaote he would
makec this known tc the family hecad. If fanily has abundant of
1ond and nobody has cver rcquestcd that land, the head of the
fanily will instantly give his conscent. But wherce there are many
nenbers whe are intcrested to farm on the fonily land, and the
fanily hnas not encugh, the little it has will be shared ancng

the ncedy members of the fanilye.

However, this does not mean that a fanily member would in

all cases ask for the permission of the family head befcre he could
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cultivate a portiocn of fanily land. If for instance, there are
two or th: 2e menbers in a fanily, 2nd the fai ily his plentiful
¢f land, 2 nenber who is interested to farm any part of its con
do sc¢ without necessarily asking the liead of the fanily for it.
Thus, the statcnent that "any nenber whe wants a picce of it
(fanily land) teo cultivate or build o house upcn, gees to hin

fer it" deces nct apply very rigidlye.

But in the case of a stranger hc would always ask for the
consent of his host beforc he can ¢ultivate any pcrtion of the
fanily land. 4t first, he would direct his request tc the fanmily
head who in turn weuld convenc a nceting of the principal nenmbers
of his family and place the request before them. Thercfcre, he
cannot nake any inportant disposition of the family property
without consulting the principal members of the fuily. It is
only when the principal nembers approve the request that the

alloecation is wvalid.
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CHAPTER IV
THE EXTENT OF THE MEMBERS AND NON=MEMBERS RIGHTS
AND BARTICIPATION IN THE MANAGEMENT OF
FAMILY PROPERTY

1le INTRODUCTION

Except the individual system of landholding, generally

all members have equal rights toqxse and ¢njoy family propertry.
Thus, the individual rights in the family property may be tren-
chantly put as follows: (a) The right to a portion of family
property., (b) the right to be consulted in the management

of family preperty., (c) the right to share the surplus

income arising'frOm the management of family property. It is
hfrom these view points that I intend to -discuss the extent

of the member's rights and participation in the management

of family preperty. In the later part of this chapter, I

will also discuss how and why these rights and the right to
participate in the management ®f family property are exercisec

or denied to some certain members of the family,

2. MEMBERS' RIGHTS

(a) The right to be consulted in the Managemen of

Family Property

It is a well established principle of native law and
custem of the people of the Middle Belt of Nigeria, that an
individual member of the family is entitled to a portien of
family property. In the past, this right was so important
and se recognized that any slightest impugnment of it would
amount to a denial to a family member his means of livelihood.
This was because land was the only asset which one could till
or farm for substenence. Therefore, the right to a portion
ef family land has through the ages been preserved and enjoyed
by every member of the family.

One Chief Justice of Nigeria once said that,

"The idea underlying land tenure in Africa is that
land is the property of the family"™ and that the

head of the family is the trustee of the family.
And that every free man in the Community is entitled



te as mwch land-;s ﬁg?c;; reasonably acquwire to sup-
port himself and his family. He is entitled to

keep that land as long as he cultivates it, as

long as he behaves himself or as far as circums-
tances permit”1

Inview of this statement one can assert with confident that
it is an unalienable right of every member of the family to be
allocated with the family property in order to sustain himself
ind his family?

Certainly, from the above remark it could be inferred with
certainty that a member's right to a portion of family land is
an inalienable one, as such he has to be granted if he requests
for it, But the true position is that, in the past, particularly
in the Middle Belt, when the pepmlation was thin, land was
plentiful and the uses for which it was put into were only limited
to cultivation of staple food, and building of residential houses;
it was possible for every family member to be allocated with iand

comld npet
as of right if he requested for it., However, he - / . demand
as of right a particular portion of the family land.

However, with the present development, the right of the
individual member to a portion of family land is subject to
several qualifications or circumstances. One of them is the
availability of such land. Therefore, where a member ®f a family
requires a portion of land out of the family land, and there is
none to be given to him, because the only scarce family land is
in fixed hands, he cannot demand as of right any portion of
family land. A family may face this difficulty ifthe number of
its members is greater than the size of the family land. There-
fore, it is submitted that, the right to a portion of family

land which used to be as of right before, is no longer the same,

It is now always subject to the availability of land.

1. MENEONDES C.J. before the Northern Nigeria Land Committee
1906, See Cd, 5103 p, 66,

0000/108
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But in practice this rarely happens, and when it does
several ways may be employed to solve the problem., Under the
Customary law of the Alago people of Doma District of Lafia
Local Govermment Area of Plateau State, if this problem should
arise in a certain family, the first method for solving this
problem would be that the head of the family would report to the
Village head who had the charge of the Communal land, who would
allocate a fresh land to the family member concerned,

Secondly, the affected family member if he is a young man,
would be allowed to share with the eldest member of the family
who, though has land but is not making use of it all., This may
continue until when there is a vacant land or fallow where the
affected member maybe allocated.

Thirdly, the family head or the affected member may borrow
land from any family which has extra land to lend, This will
continue until these is a vacant land or fallow in the family
land which could be alleocated to the member concerned.

Another problem connected with the individual right of a
member to a portion of family property is: Whether he holds a
portion of their family property subject to good behaviour?2
This question is important, because at least some decisions have
shown that it is so., For instance, in the above quoted observa-
tion of Mencodes C.Je. it was said that a family member is
entitled to keep his own portion of land '"“as long as he uses it
and as long as he behaves himself", This pre-supposes that if
a family member misbehaves himself he could be evicted and
finally has his holding forfeited.,

Therefore, in order to answer this question (whether in
affirmative or negative) it is important to understand the

position of the member of the family and the nature of interest

2. NWABUEZE, B.O. Ibd. at p. 160 - 161,
..../109
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he holds in the family property, The right of thc mamber of th.
family to a portion of family property does not depend upon the
pleasure of the family head, It is a right which is inherent in
avery member by virtue of his membcrship.3 He is therefore a
cec-owner, or joint owner of the family property. His interest
in some cases is analogous to owncr‘ship.4 His position and
interest is quite different from the position of the Customary
tenant, A Customary tenant may have his tenancy forfeited for
disrespectful behaviour to the grantor e.g. adultery with the
wife of the grantor °~ = , or stealing the farm produce of the
grantor, forfeiture cannot be meted out against a member of the
family for misbehaving against any other member of the family.
Therefore, if a member of the family should do anything which
purports to completely destroy the rights of the family or confer
a power to destroy the rights of the family or temporarily suspend
the rights of the family over the property,s the only power of the
family head or the faily head together with all the principal
members is to declare such action as null and void., The family
cannot an this ground deny him the right to a portion of family
property, once the land is there in abundance, Even where a
family forfeited such a family property, he could still be given
another portion as long as there is still vacant land available.
Therefore, it is my contention that a family member does not
hold a family property subject to good behaviour, He is a co=-
owner and therefore no amount of misbehaviour can deprive him of
his right to a portion of family property. His right is heredi

tary and cannot be wittled so easily.

3. NWABUEZE, B.O. Ibd. pe. 156,

4, ELIAS, T.O. Nigerian Land Law and Custom /19517 London,
Routledge & Kegan Paul p. 97,

S. Kasumu & James, Alienation of Family Property in the
Southern Nigeria /719607 Ile-Ife, Ibadan Univergity Press
Ltd., pp 4 - 5.

Y & L
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Supposing that the head of the family arbitrarily denies a
member of his family a portion of the family proporty, what
right avails in favour of such a family member? In other words
can such a member compel the family head by Court order to
2llocate him with some portion of the family property? 1In the

case of AJIBOLA V. AJIBGLA,6

the plaintiffs sought to recover
possession of certain premises from the defendants on the grounds
that they (plaintiffs) were the descendants of the original
allottee and that the defendants had persistently refused them
the use and enjoyment of the family property, But the defen-
dants contended that the property belonged to his father absolu-
tely and that he was the only son of his father as a result of
this he had exercised exclusive acts of possession over the
premises for a long time, and therefore the plaintiffs were not
entitled to any portion, possession or use and enjoyment of the
property., It was held that every member has a right to share
with others in the use of family property. That it is a right
which he can enforce against the family head er any other member
who is unlawfully depriving him thereof, That the member is
entitled to go to Court to compel the family head to give him
allotment and he can also move the Court to exercise {Esequitable
jurisdiction to order whatever the Court may consider juwst in the
circumstance of any case,

Similarly in the case of SALVADOR v. SALVADOR7 S. died
intestate leaving two children D. and M. and a property.
Earlier, before this case, there was a dispute concerning this
same property as a result of which it was divided between D,
and M, Some of the children of M, i.e. the plaintiffs were not

allowed by the others i.c. the defendants to live or occupy the

said property. The court ordered for the partition of the

propertye.

6., (1947718 N.L.R. 125, 7. /19597 L.LeR. 52,
.l.'/111
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Although, these cases arec not from the Middle Belt, it is my vicw
that the Middle Belt low will not be d&fferent, Therefore, a
family member who was denied che right to a portion of family
property has the right to compel the family head to give him one
by Court order. Apart from this, there are other remedies
which are available in his favour, namcly the partition of th:
property or salz, The Court it was said, would do this under its
equitable jurisdiction to sc¢e that justice prgvnils.S

When a family member has been allocated a portion of the
family land, can the member in possession sue for trespass? In
the Middle Belt, people dread Court actions, Therefore, in most
Cases trespass is not taken very seriously unless it is committed
to cause intentional damage. It is common to see members of the
family, especially their wives teespaésing into other members
portions of the family land in order to fetch firewood, collect-
ing herbs and etc, But it can be argued that where there is a
complaint of trespass by one member into the portion of another
member's - -. -, the trespasser will be liable., In the case of
AGBLOE v, SAPF‘OR9 the Chief and other principal members of T,
family were ordered tc pay 60 Naira damages for trespass commit-
ted through their unlawful entry into land lawfully occupied by
a member,

But there is a danger of holding a family head liable for
trespass. This is because of his responsibility as a trustee or
administrator of the family property. As such, if he is to be
held liable for trespass committed on the membert's portion of
land, this would unduly restrict and hamper the proper execu-
tion of his duties as the overscer of the family property.

Secondly, if we concede that he is a trustee of the family

property, it would be absurd and illdgical to hold him liable

8, 1Ibid at p. 53. 9. /1947712 W.A.C.A. 187,
' vree/112
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for trespass because as a trustee, he is required tc énter into
the property at all times in the execution of his powers vested
in him under the trust,

A family member is not entitled to alienate his allotment
to a stranger. 1If it has become necessary to do so, e,g. to
lease or pledge, he must seek for the consent of the other
members of the family, The prohibition originates from the fact
that he is only in possession of the property. He is not the
owner, although he is a co~owners He cannot deal with the
property in the ways he likes so as to deprive the family the
auttimate title to the land. 1In the case of OGUMEFUN v. OGUME-
FUN,iO it was held that no part of family property is capable of
being alienated absolutely by an individual member even if it
has been allocated to him without the consent of the other members
of the family. The Court went further to analyse what nature of
interest an individual member has in relation to the partion of
the family property which is in his possession thus:

"Bach individual member of the family has in
addition vested in him or her what may perhaps
can be described as a right of user during his

or her life time. That individual right of

user is purely and simply a life interest. On
the death of the individual that interest reverts
to the whole family though by reason of the

user enjoyed by the deceased individual during
his or her life, the family will generally permit
his or her children to have among them the same
user as their parent hadeececececeea"

From this obscrvation, it is discernible that an individual
cannot alicnate his portion of the family property to a total
stranger. However, his children can succeed him in enjoying
that portion of the family land in the same manner in which
their father did while he was alive., But whether the children

are to suceed their father as of right or they have to seek for

the consent of the head of the family before they go into

10. /7910710 N.L.R. 82,
- I-.../113
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occupation and possession is another matter altogethcr,

But under the Egbura native law and custom, cnce a family
member dies leaving his portion of the familyland his children,
if he has any, would automatically step into his shoes and make
use of the property without asking for the consent of the family
hzad, But where therce are other members of the family whe are
looking for the family land but couldn't, thcy too whould be
:ntitled to share with the children of the deceased person .
wWwhere, the children of the deceased are minors, in which case,

consultation is not possible with them,‘l‘JL

any member who is
interested to use the portion left behind by the deceased could
do so provided that the consent of the head of the family has
been sought. But where the land is not needed by any member of
the family, the land may lie fallow until when the children are o
of age and they willigntitled to use the land in the manner in
which their deceased father did. The consent of the head 6f the
family is not necessary.,

We have seen that a member of the family cannot alienate his
own portion of the family land without the consent of the head
and the rest of the principal members of the family., Equally
true, is the fact that he can not discharge his debt by having
his portion of the family land attached, 1In other words a judge-
ment creditor cannot attach a writ of fifa to a portion of family
property in possession of the judgment debtor., Thus, in the case
of MILLER BROTHERS v, AYENI12 the appellant sought to attach the
interest of the respondent debtor in certain family property,
the latter's brothers resisted the appellant's claim on the
ground that their brother had no separate and alienable interest

in the family property which the appellant could seize in

satisfaction of his debt. This, the Court agreed.

11. MOGAJI V. NUGA /196075 F.S.C. 107.
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Therefore, in the main, once a member of the family has
requested for a portion of the family land and he is given or
granted, he dares not dc anything with that land which may
deprive the family of the title to the portion of th: land. His
own interest is that of the pcssesscory right, usufruc#fsry s or
beneficiary rights which subsists during the life-time of the
holder, The title to it reverts to the family when he dies
living his children or even noneé The right to @ portion of the
family property, ig therefore, the ritht to use and enjoy the
property during the life-time of the holder and nothing more.

(b) THE RIGHT TO SHARE INCOME

In the past, when land did not asume its present high
economic value, and in particular, the cash value, the rightg ef
the family member were: the right to a portion of family land,
and the right to have a say in the management of the family land.
During that time, since economic transactions affecting land was
nil, because of the absence of dash economy, there was no income
arising from the management of land, and, therefore, there was
hardly any income which the family members could share,

However, one practice which was then prewalent and still
prevailing among the various Commanities of the Middle Belt, is
the practice of paymeat of what is called"tithe". By this
practice, a borrower of the family property might agree to
surrender a certain proportion of his farm produce to the family
head in appreciation of the borrower's kind gesture to loan him
land to farm.

Under the Egbura, Alago, Gade and Afor native laws and
Customs, tithe is exclusively the property of the family head,
It is never shared among the family members, even if the family
head has surplus of farm produce. It is his property. It is a

perquisite attached to his official position as the family head,

sewand 315
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Ainless in some exceptional cases where he authoriscs another

family member to collect tithe no any f.mii} member has a right
to collect it,

However, in the modern time, with the emergence of the cash
economy, land has acquired high cconemic value, Transactions
such as sale, mortgage, lease, are usually concludad in return
for hanasome amount of moncy. With the multiplicity of ﬁarpQSQS
which land is incvitably required for, compulsory acquisitions
are common and wherever land is acquired. Compulsorily, normall;
cempensations are paid to the head or village head for onwards

13 g

disbursement to the family members. Therefore, sowrces through

which income may accrue to the family are nmumerous’ and are incr-

-

easing eaily.
‘Whenever such income accrues to the family what is the right
of the individual member in relation to the money? 1In other-
words, is there any right which a family member has in such
mcneyf;r iroceeds?
Generally, the right to share any proceed or income arising
from the management of family property like the previous right
is an inalienable one. This is becawse as a member of the family,
he is entitled to it by virtue of being born free in the family.
Above all, he is a co-owner of the family property. He, lik?
any other member - ewns the prOpertf jointly., Therefore, if there
is any transaction in connection with the land e.g. Sale or if
compensation is paid, all members are entitled to share the
proceed as of 1:'i<_:;ht.'14
Therefore, the next important question is: what happens

where a family member is denied the right to share the income

arising from the management of family property; can he compel
the head of the family by Court Order to share the surplus with

him? And in the event of persistent perusal to share the surplus

the surplus of any income due to the family from the manage—

T3. Amadu T1jani V, Secrctary, Southern Nigeria /1921/2 A.C. 399,
Alse S. 35(3) LUA and S.29(3) L.T.

14. odunsi V. Bolaji /1962/ LLR 217, Ojaro V. Odunsi /19647 NMLR 12
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ment of the property, what remedy or remedics abound for a fa&ily
member?

The answer tc thesc questions are not far to fetch, since
2t least one casec has shown a&s the direction., In THOMAS V.
THOMAS, 1° the plaintiff alleged that the defendant (the® head of
the family) had retained for himself rents feceivad frém the housc
and had treated the hcuse as his private progierty. Although 'the
1llegation was not proved, but the Court held that wnere there
has been persistent refusal by the head of the family or the
head with some other members of the family to shate in any surp-
lus of income derived from the family property after necessary
owtgoings have been made, and if any members' right is infringed,

he can come to Court, which will enforce the right by Partition
and/or sale if necessary.is ‘

Therefore, in all cases of refusal to share the surplus of
income arising from the management of family property, the
agrieved party has the right to compel whosocver denied him
right to share from the income. Apart from this, the Court in
its equitable jurisdiction has the right to order for the parti-
tion on Sale of the property if it thinks that, that is the only
way where justice could be done to all parties.

Another question which can be asked is can a family head
refuse to share the income arising from the management of family
property, on the grounds that he has been paying rates, rebeild-
ing the family house and settling other outgoing alone?

In this same case of THOMAS V. THOMAS16 these facts were

taken into consideration in arriving at the conclusion that the

allegation against the defendant was unfounded because there

15. ﬂ93£716 N.L.R. 5.

15(a) Lopaz V. Logez (1924)5 N.Le.R. 47.
16. (Su ra)
p ' .q..'/ii?



- 117 =

was no surplus tc be shared., With great respect to the learned
Judge, Butler LLoyd, I dare wenture to say that the premices upon
which he stood to arrive at this decision is a precarious onc,
It is a trite law that family property, as the name implies,
belongs to the whele family, and every individual member has thc
right tc use, enjoy, and te have a say in the management of it.
Thercfore, if 2 family head manages family property in the
manner in which it was alleged in this case and cn that basis
denied a member the right to share in the income which accrued
therefrom, it is the responsibility of the Court to call him to
render account of his management and to restrain him from manag-
ing the property as if it were his private property. His
restraint is necessary because sooner or later thecre is likeli-
hood of the family head or his immcdiate descendants to assert
exclusive right over the property concerned, Therefore, it is
submitted that the grounds of payment of rates, rebuilding the
family house single handedly should not be the bases to deny any
member's right to share the income arising from the management
of family property,.

But where the only intention of a member or members i to
hawe the property sold and the proceeds divided, the court has
the right to deny the sale provided that the nature and the

purpose of the property could be maintained and served.17

18

Thus
in the case of SALVADOR V. SALVADOR the founder of the family
died intestate. The property which he left and which is the
subject matter of this case was divided into two to the two
branches of the family. 1In one of such branches the plaintiff
was denied the right to use and enjoy the property, and above all,

the head of that branch collected rents from the family property

and misappropriated it. It was held that the property should

17. Ajobi V. Oloko /79597 L.L.R. 152.

18, /79597 LLR. 52, 7448
. - . seep
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be sold and the procecds distributad among the family members
in order to e¢nsure that justice was dones The Court in addition
remarked that
"The Court will not as a ruls order a partition
or sale of a2 family property mcerely because some

members want the property for rcasons best known
to.themsslves, to be converted into Cashe. Bmt

whare it is possible from a consideration cf all
the circumstances, to keep the property in the . PR

family without such retention; entailing consi-
derable hordship and disatisfaction, the Court will
cxercise its rights te order partiticn, and if this
is impossibley 7 sale of the property cencerned

antd the proceeds shared among the members of the
family'-'. 19

The remedy to compel an unwilling head of .the family to
share family income with the rest of the family member or
members, or the order for the partition or sale of the family
property where necessary, are not the only remedies available
for any member whose right to share in the surplus of incoge
from the family property is infringed. Among other remedies
which he can be entitled, is the order that the family head
should render account of what he has collected during his manage=-
ment of family property. More importantly, a family member, if
he feels that his own share is less than what he ought to have
received, he can also seek for order of the Court to compel the
head to explain how and why he incurred some shortage. Thus,

19(a)

in the case of ODUNSI V. BOLAJI the head of the family

refused to disclose to the other members of the family the
actual income that was derived from the family property. The
Tomrt in deciding in favour of the petitioners said:

"The head has refused to give the plaintiffs their
shares derived from the prcperty, or to render an
account to theme. The plaintiffs are left in
ignorance as toc the exact amount due to them and
as to the facts from which such amount could be
ascertained.ceccces”

€9. Underlined - emphasis added.

.
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It can be understood from the above remark that the right of
the member to share family income, extends also to the right to

reasconable explanation as to now the family money has been usad

20

or expended. Thus, in the case of ARCHIBONG V. ARCHIBONG, ’

the defendant was the family hoad Qho reprasented hiz familwy in

2 heeting whera that which accrued from the Community land was
shared among various families. Because of the defendant's fail-
ure to oppose a coertain decision which was carried out in the
meekting, his family suffered a loss of £440., The question then
was, whether the head of the family was bound to explain reascna-
bly why the family should suffer the loss of such a @lossal amournt
‘of money. The Court held that he was bound,

But one controversial arguement which Esgraging high is that
can a junior member of the fomily get an order to compel his
.senior member or the head of his family, at best, to explain how
the head or thet senior member approperiated the family money?

In the case of TAIWO V. DOSOMU21

NELSCON V. NELSON22 (Ghanaian) a principal member of Dosumu

which follwed the decision of

family brought an action against the family head and claimed a

full and true account of all money and profits that have passed
through his hands as a result of the contreol and management of

Dosama family property. The defendant contended that he was

‘not accountable to the plaintiff as an individual member of the

family and above all the plaintiff being a junior momber of the

family was not allowed under their native law and custom to

Bring an action against the head of the family to render an

account.23 The lower Court held that "in as much as the

defendant was the head of the family the action could not be

20, /7947718 N,L.R. 117,

21. /79667 N.M.L.R. 94, .

22, /1951713 WeA.CeA. 248. |

23. Emphasis supplied, : veses/120
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maintained against him. It therefore dismissced the action., The
plaintiff asppealed to the Supreme Court, Aftoer a severe criticism
wf the action of the lower Court for treating as judicially

noticed, 2 native law and custom of a certain Community in Chana

v in a Nigerian Court, the Suprems Court went ahead to distinguish

2
5 th: crsc of Nelsond4 from that of Tailwe Ve Dosumu‘5 and did not
come out clearly to say whather o junior member could sue a famils
head for an action to render account or not, Howev:r, previous
to these decisions, the West African Court of Appcal had held in
the case of FYNN V, GARDINER26 that "it was a well-settled
principle of native law and custom that junior members of the
family cannct call upon the head of the family for an account®,
But nothing prevents him £o sue an behalf of the members of his
family if he has becn duely authorised to represent the rest of
the family members, Thercefore, in the case of KOSOKO V. KOSOK027
where a member was absent from the family house because of his
prolonged illness which made consultation with him in matiers
affecting the family house impossible, He instituted an action
seeking the Court to compel the head of the family to render
account of his management of the family property right from the
time he was away to the time when he instituted this action.
Held that his action could not be maintained. Carcy J. observed:
" "I am not satisfied that the plaintiff, who appar-
ently is not supported by his brothers and sisters,
has any right in the circumstances disclosed, as a
solitary individual to demand from the head of a
large family who has the support of the family belind
him, except for one other member, an acccount of the
family's dealings with the family property, unless he
can point to a definate delirquency amounting in
effect to a breach of trust by the family representa-
tives",
Therefore a junior member cannot sue a family head on

account of the family head's dealing with the property except

on two grounds. One, if the junior member is acting on a repre-

I P A - T .
24, (Supra). 25. (Supra), 26, /71953714 W.A.CeA. 260.
27. /1937713 N.L.R. 131, cevu/121
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sentative capacity, Scecondly, if there is a a definate allesga-
tion as to the delinquency of the head of the family.

After the discussing of the general law as contained.in
the case law, it is pertinent to examine how this principle of
native law and custom applies in the Middle Belt. Among the
Mada, Alage, agoatu of the Lafia Loc2l Government Araca of
Plateau State, the Custom in the pust was that, the head of the
family by virtuc of his position as the zldest child of the
family was almost regarded as the "owner® or the trustee of the
family property, He could deal with the family property in any
manner he wished in so far as he did not act in such away as to

tantamount to depriving the family of the title to the property. .

gecondly, as I have stated earlier, in the past there was
no transaction affecting land which could attract income to the
family purse. Because of these reasons there was no action
compelling the family head to render account of financial manage-
ment of the family property.

The wake of cash economy, has changed the Customary position.
According to the research conducted in Doma, Lafia and Adogi
towns of Lafia Local Government Area, there are divergence of
customs within the Communities, According to one Community if
the family head should rent family house and collect rents; it
is his respomsibility to maintain the house and keep it in gocod
condition and he cannot seek help from other members to contribate
in order to put the bullding into a good condition and habitable
only to rent out for his own benefit,

Bat on the other hand, if a family property is compslsorily
acquired as a result of which family member's rights are affected,
it is incembent on the family head to share the income with the
members, If the head of the family fails to do so, the only
remedy which is available against that family head 1s to compel

him to share or render account,., But the family members have no
area/122
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right to depose the head of the family. According to this
Community, a family head eccupiles a sacrosanégt position especially
if he is foreeful and strong. Anybody who tries to raise eye-
brows on him, wculd do so 3t his own risk.

Furth:rmoroe, under native law and custom, a junior member
is not known to misboehave and to be rude to thz senior mombers of
the family to thoe extent that 2 junicor memboer could takoe the
family h.ad to court., They contended that court action within
family members is very mﬁch dreaded because it has the features
of death, 1In ctherwords, anybody who takes you to Court would
jubilate when he sees your death, they said. In short according
to the custom of this group of people it is not possible to compel
the head of the family to explain how he appropriated family
property. The only thing which the members can do is to bear
with him as a despotic leader until he dies,.

But according to the customary law of another Community a
family head cannot be deposed if he is found to be delinguent but
he could be sued to account for how he manages the family property
by a junior member of the family. It is the contention of this
Communmity that since every member of the family is a co-owner
of the family property, it would be fair to allow him sue the
head of the family once there is a reason to do so. This right
should be accorded to every membzr whether he be' the most junior
or most humble in the family. And in my opinion, this is the
correct view. This is becalée, the right to sue showld nct be
depended on the Seniority or rank and file of the family memberS
in the family. Under most legal systems of the world, the right
to sue 1s always bestowed upon the agrisved person, and not

based on the "age“%8 and position of the agrieved person. A

28. The word "age"™ is not used here to mean the age of
minority. Rather, it is used to show leésser age in terms
of birth only. - :

..../123
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family member whother junior or senior has an interest in the
family property and this bestows Bim with the right to suc any-
body 1in the family who tries to infringe such right against him.
Therefore, it is my submissicon that an individual member of the
family, be he a junior or senior member, and acting not on 2
representative capacity has a right toe sue the head of the familry

if his rights have bean infringed and in addition the right tc
28{a)

compel the head of the family to render acccount,

(c) THE RIGHT TO BE CONSULTED

Alienation of family property is one of the important aspects
of managing the property. Before alienation of any family land
‘is concluded it is required by native law and custom that the
majority of the members of the family must be consulted. The
principle of consultation, therefore, forms the cardinal element
of the management of family property.

The requirement of consultation in all matters affecting
family property has many purposes, FPirst, it is to afford every
abled member of the family to have a say or participate in the
management of family property in which he has interest ar
ownershipe. |

Secondly, the principle of consultation serves to democra-
tise dealings affecting family property. Thus, by democracy, the
majorityts will will always preveil over the menace and whims of
the family head who would like to manage family property for his
own selfish ends.

Thirdly, it serves to eliminate possible frauds which cowrld
be pepertrated by the family head or the family head with few
of the family members. |

Fourthly, it serves as a check and kalance ubon the béwers
of the family heads Thus, any decision carried out by the head

of the family without consultation with the principal members

28(a). Emphasis added.
0000/124
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ot the family or any member of the family, could be declared as
voidable, at the instance of that family moember.

In th. past, this right like any other right was not often
wxercisads  Thoe reason for this was not for to fetch. Simply,
there wag ne need for consultation, since there was nothing to
alicnats 1and for, and if there were, thoey were fow. For instanco
sale of land which could form the substance of such consmltation
was totally prohibited. Leoase was manknown, since every family
had encugh land to farm and to build hcuses. Loan and pledge
more perhaps the only transactions which could bring consultation
among family members.

But in the recent times, the need for consultation has
increased tremendously. This of course, is due largely to the
fact that land has become a central theme of daily contracts and
transactions, Its uses are not only limited to the cultivation
of subsistence crops by means of ancient and antiguated tools

or the building of residential houses. Land can now be sold,29

these have
mortgaged, leased and ctc., and » / = in turn increased

instances where consultation among members of the family could
oftenly take place.

In all these &ransactions, in order to acquire a valid
interest or title, it is a customary rule of law, that every
member of the family should have a say before the transaction is
concluded or effecteds Thus, in the exercise of the power of
management, the head of the family is required to consult anc
obtain the concurrence of the members before concluding any
transaction affecting family property, It is said , this is a

requirement of law and not just a matter of convenience to be

observed or disregarded by the family head as he pleases.so

29. Oshodi V. Balogun, /193674 W.A.C.A. 1; Alade V. Aborishade
/196075 F.S.C. 16,

3¢. Adedubu V. MakKanjuola /71944710 W.A.C.A. 33,

..../125
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NYSince, it is the requirement of law that évery member of tho
family should be consulted in the management of family land, it
is no gainsaying that the right of consultation like the othor
two previous rights already discussed is an inalicenable right of
the family member which cannot be wittled down by thoe head of
the family or any porscn or group of persons in the family. Thus.
in the case of NEL3OW V. NELSON,31 the founder of the family Qded
intzestate leaving behind a landed preoperty. Tha 2ldest son of the
deceased received some compensation which was paid to the family
when the property was compulsorily acquired by the government.
The compensation was used to purchase another property. All
these dealings werc carried out by the eldest son alone without
the consultation of the rest of his brothers. The respondents
{brother) brought this action challenging the action of the
appellant, claiming that, as the children of the deceased persaon,
the property devolved by virtue of native law and custom, and as
such they had the right to be consulted in all matters affecting
the family property, It was held that they were entitled to be
consulted under native law and custom,

Furthermore, what may amount to consultation depends on the
facts and merit of ecach particular case. But it has been said
that, the right to consultation includes the right to give and
withhold consent before any important dealings with the family
property is imkswest into, It also inclwdes the right of members
on the family council,3? amd the right to choose the person Qﬁo"
is to be tM¢ head of the-family.

ittt is often said that atmembér of the family has the right
~f being ¢cohsulted -in the management «f family pfoperty.;s
One questi~n which one may be: prompted t- ask is that: If-a

family head desires to sell a ftamily property, is it incumbenmt

31. /7951713 W.A.C.A. 248,

32, JAMES, R.W. Modern Land Law of Nigeria /'9747 Ile-Ife,
University of Ife Press Ltd, Page 89,

33, Lewis V, Bankole ﬁ90§71 N.L,Rs 82, rorry/126
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upon him to convene ﬁhe meeting of all the.members cf the family
or he is only reguired to consult the principal members of the
family? Grdinarily, it seems that all memberw would be consultad,
since all of them have intersst to be protected as co-ownetrs.
But, expediency, convenience and logic may not permit that to
nappén. Therefeors, the reguirement for consultation whenever it
drises, in most occasions, is done not by 211 members, but by
those who are capable and 21ligible to be consulted,

In the Middle Belt, in the past, when hostilities, cruelties
and warfares were the orders of the day, most members of the
family hardly travelled outside their village for fear of bheing
taken away by any powerful group of persons or C:Ommunity.34
Perhaps, then, it was possible to gather all members of the
family to hear their opinions before any decision affecting
family property could be taken. However, today the situation has
remarkably changeds, The freedom of movement is much freer now,
Means of mokility are now obtainable easily. And coupled with
these facilities is the fact that most communites are now
civilized, with central governments which guarantee tha rights
of individuals., The consequence of this is that, one hardly
finds a family where all members belonging to it are resident
within the family house. Consequently, the requirement for
consultation of every principal member or the majority of them
is not easy to come by. But in Ekpendm V. Erika,35 a decision
which took place about foer decades ago, it was held that alie-
nation without the consent of the family head is woid ab initio,
And, alienation withcut the consent of the prinéipal members is
voidable. Subsequent decisions till date have followed this

decision without distinguishing the circumstances of the

34, COLE, C.W. Report on Land Tenure, Niger Province, /19467
Kaduna, paragraph 21.

35, /795974 F.S5.Ce 79.
-7 censel/127
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A
present day as mentionad above from that which existed some -
fouty years ago, Therefore, it is my submission that the
ducision cf Abbott, F.J., in that case that “a sale of family
propzrty which the head of the family carries out, but which
othizr principal members of the family do neot concur, is voidable,
while A sale made by principal members withcut the concurrence
of the head of the foamily is woid ab initieo" does not mean that -
111 principal momboers in oither case must be consultad and his
sonsent obtained., The requirement of consultation would be said
to have been met if the majority or the representatives of the
each branch of the family is duly consulted before any alienation
is carriecd out,

Perhaps this view may be in consonance with the view expres-
ced by Osborne C,Js.y in the case of LEWIS V. BANKOLE36 where
he said, :

* MThe right to be consulted is in my opinion fully

established, but this does not mean that each
individual grand-child is entitled to participate
in the consultation; the evidence goes to shoew that,
there can be only onewoice and one vote for all

the children of a deceased child",

Althomgh I humbly disagree with the view that "a grand-child
is not entitled to participate in the consultation; I quite agree
with the view expressed in this dictum that not every member of
the family can be consulted in the management of family propertye.
This is particularly so when categories of pecple like the
minors, and sometimes women are involved. Even where they are
consulted their levels of participation is virtually absent or
low. This, under the Egbara Native law and custom, the right to
consultation, . .

“...¢ylt, .although legally recognized as a right which belongs to

all members of the family, in practice, its exercise 1s only

timited to some few members of the family.,

36. /190871 N.L.R. 82 at p. 104,
QO.../128
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3. THE EXTENT OF MEMBERS PARTICIPATION

We have seen that under native law and custom, land is a
God=glving asset to the Community, Village, or family and navoer
a property of an individual.37 That in a loose mode of speech
the family head or the village head is always refarred to as thoe
ownar or trusteo of tne land.38 And that the village cr family
head manages communnsl or family land for the benefit of the
Community or Family.39

Therefore, against this background, one would have thought
that since land is the property of all, every member of the
family, irrespective of age, sex or status would obviously have
equal right to participate in the management of it. Legally,
this appears to ke so, but in practice it is mot. This is
because there are group. of persons who although form part of the
Community are either prohibited from ewning land in the Community
or they are not forces to be reckoned with in the management of
family property., Among these groups of people are the women,
minors, slaves, servants,and strangers., It is my intention to
forcus my discussion on these groups of people with regard to
their participation in the management of family property, if at
all they do, and if they don't, why? |
(a) WOMEN: g

There is no doubt that the female members of the family
have the three basic rights - i.e. the right to a portion of
family property, the right to share the surplus arising from the
management of family property and the right to be consulted in
the management of family property. But these rights are one

thing and thelr exercise is another, Women generally do not

exercise these rights or participate equally with their male

37. aAmadu Tijanit's Case (Supra). _
38. archibong V. Archibong /1947718 N,L.R. 117.
3%, Amadu Tijani's Case (Supra),
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counter-parts in the management of family propertye |
In the Middle Belt of Nigoria, within the Egbura, Agatu and
Alago Comrunities women play a very negligible role in the
management of family property not only in the past but in this
modern time.  Scveral reasons have baen given among which are:
Flrst, it is said that, if a woman gets married she goes awany
te live with her husband and she harself becomes a rart of the
irmovablz property of hor husband which cen be inherited. In
this circumstance, if she i3 =2llowud £o possess intcrests in the
family property, it will equally mean that if she goes away she
will carry them and if she is inherited, her interest also wowld
be inherited alcng with her. It is in order to prevent this,
that native law and custom precludes a woman taking any benefi-
cial interest in the family property.40 This reascon is equally
responsible for the unequal participation in the management of
family proper*y, since a woman after being marricd she becomes
a domant member of the family, more particularly when she marries
far away from her Community or home, At this time if she is
entrusted with the family property there is the possibility of
her not managing it properly to the satisfaction of the family.
In the Middle Belt, female members who married far away from
their homes are known not to be acting actively in the manage-
ment of family property.

Secondly, women are notorious for being weakly and feehble

minded. They could be easily coerced, influenced to give away
interest which they might possess, thereby depriving her family
the interest to any property which may be in her possession.

| Thirdly, in the Middle Belt, in the past, land was known to
be a property which was for the exclusive use of .* man, Land

was only for the use and enjoyment of man, to till and explcit

40, COKER, G.B.A. Family Property Among the Yorubas,l£T96§7
London, Sweet & Maxwell, pe. 179. :
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for the purpose of maintaining his wives and childrens A duty
which was incumbent upon him to discharge, since woman ware not
primarily saddled with this responsibility it was considered
that they bod nething te do with lande Therefore, any mattor
tanching its management was not the duty of a woman., It was
never the right of the weman to claim the right of inheritancs
equally with her male counter part, although she h-od all the
rights bestowed upon her by virtue of being a free born member
of the family.

41 the

' Thus, in the.case of MARIANA LOPEZ V, DAMINGO LOPEZ,
plaintiffs, as descendants of one Anthony Lopez, sought an order
of the Court for a partition of the family property. The plain-
tiffs were females and children of the female children of the
original owner of the property and the feunder of the family. 1In
their statement of claim or defence it was never averred that
female members could not claim on the ground of their incapacity
to hold 1land, The trial Court held that under native law and
custom females have no legal capacity to inherit. Consequently
they could not ask for partition, The judge remarked as follows:

YPemales cannot inherit land, they can only have
the right to stay in.the house, A female has no
right to bring her hwsband to live in the family
homwse, but she deoes not leose her right to return
te it by marriage. Her children have the right®,
On this ground the plaintiffs appealed. It was surprising that
the judgment of the lower Court was reversed, Combe C.J.
delivering the judgment of the Full Court Observed:
"....i am by no means satisfied that in no
-circumstances could the court order a partition
of the family land on the application of a
female. A case might arise in which an order
of partition would bhe the only cffective means
of ensuring that a female and her issue shall
live on her father's lands without being disturbed
by other members of the family, and I can see no

reason for holding that the court could not order
partition in such a case."

41. /192475 N.L.R. 5C. ceved/131
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From the facts of this case, it could bz gathered that the plain-
tiffs sought for partiticon on the ground that they were not
allowed to use and enjoy the family land., Be it 2s it may, the
decision of the lower court conforms with the practice that is
commanly available in the Middle Belt, Thus, in the Middle Boeltl.
within the Egbura ond Alago Communitics if any of the rights of
the feomule member is suppressed 2s it wos in this cese, tha
position ¢f the native law and custom is th=t partiticn cannct
be effected at the instance of a female member however unjustly
she was denled the right to use and enjoy the family property.
Therefore, the decision of the lower Court which was described
as a "“non sequitur"42 is more in keeping with the realities and
practice obtainable within most Communities in the Middle Relt.
The decision of the Full Court is divorced of the realities of
the Custom in operation, and it is submitted that it was an
attempt to s%y'that under native law“and custom female members
of the family enjoy equal rights with their male counter parts,
which I submit with great respect it is not, particularly in
the middle Belt.

With regard to house wives, their position 1s even clearer,
Although the definition of th? word “family"™ whether used in
extended or restricted forms.includes wife or wiwes of the

founder of the family. But in fact a house wife under native law
and custom when closely examined is not entitled te the attributes
which other family members are entitled. For instance, the
right of the house wife is only limited to use and enjoyment
during her life-time. Her interest in the family property is
the least if compared with the interest of the other members of
the family. If the wife of a founder of a family has no issue,
she would be entitled to néthing even if it is agreed within"the

family members that the property should be partitioned. She

42, ®BOKER, G.B.A. Ibd, page 180. _
) 0-000/132



- 132 -
cannot eﬁercise any right which =z family member cnn exércise,
however faintly and looscly.

It is a trite law that native law and custom is not rigid
and immntable systoem of law, but cne which develops to meet the
exigancies of each prrticular period, Therefore, in the Middle
B:lt, the level of exercise by women of the individunl rights in
the family property in some communities has by ne moans witnessced
A gradual improvoement in the recent timas. Thus, women in some
families can now exercise their rights fully with their male
counter parts withcut any discrimination., A woman can therefore
demand as of right that since she was not c¢onsulfted before the
sale, leasc or pledge of the family property, the transaction
should be declared voidable at her instance, Or that her right
to use and enjoy the property was denied, and, therefore, the
property should be partitioned equally among the members under
native law and custom.43 She could even ask for Court order that
a delinquent family head should be ordered to render account,
The recognition and the exercise of these rights by women in the
family are due to recent developments in the customary land
holding. 1In the past, although the rights of the women in the
family property were recognised, their exercise was restricted
and limited by them. The ceXercise of these rights wherever it'
is done by women is as a result of recent innovaticn in the area
of customary landhclding, |
(b} MINORS

Minors, like the women in every scociety or community forms
the fulcrum upon which the growth and the future of that society
or community depends. As such they occupy and represent some
special roles and interests in every society, They are full

members of the soclety. As such they are co-owners or joint

43. Lopez V. Lopez /192475 N.L.R. 50.
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owners of the family property, Consequently, they are entitled,
inherently of course, to 211 rights which by virtue of their
birth aeccrued te them - e.g. the right to a portion of land, thu
right to share ths surplus of income arising from the managemant
of family property.

Therefore, it necessarily means that in all matters affect-
ing family propcrty, minors shcould be involved, if not for any
reason, but for the mere foct that they will be the managers of
family properties in the futuré; But it is surprising to see
that the contrary is the case. That is to say in nearly all
matters affecting family property minors are not involved.

Their exclusion stems from the fact that they cannot, at that
age of their lives, appreciate the value and nature of most
matters touching the family property.

Under native law and custom, there is no laid down fomular
for determining when the age of minority ends and when the age of
majority begins. This problem is compounded by the fact that
under native law and custom the art of writing which could be
helpful to determine the age of majority of every child born to
the family is unknown.44 From the research condicted in Toto
District, Nasarawa L.GeA. of Plateau State, it was told that in
the past, whenever a dispute arcose as to the age of majority of
a person, recourse werc usually had by referring to major events
which took place at the time when the person whose age was in
dispute was born. For instnace, people commonly refer to
important events such as Hitler whr (i.e. World War II); the
building of Makurdi Bridge -~ 1932, or conflagration of Toto
town - 1960. A times, the age of majority is resolved by
referring to the death of an important man in the Community ¢.ge.

a chief or a member of the family. While sometimes, resort is

44, Rotibl V. Savage £E94£717 N.LeRe 774 Alake V. Agawa

/7932711 N.L«Re 39.
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sort by making allusion te the timo when the family was farming
a cortain farm land befors it shifted to ancthor placo. Aall,
thase attempts are bound not to be accurste bocruse with the
passage of time, human memory bacomes tendencicus, short and ddm,
~Apart freom these mathods of trying to determine the age of
majority, rocourse could be made at the physical maturity of the
persen concernal,  accrrding to my Informant, the appoearance of
hairs at certain parts of the body £.9. armpitysignifics maturite
of a person. If a woman,menstruation always signifies the end
of minority. The fact that a woman has becn married is not a
sign of her maturity under native law and custom, This is
because she can be married at at tender age of ten. But it was
held that age of majority could be determined after the attain-
ment of the age of 15 lunar years.45 .
The legal effect of the age of minority in the management
of family property is that, the consent of the person so properly
called a minor is not necessary before any alienation of family
property could be effected. Thus, in the case of MOGAJI V.
NUGA,46 a plece of land which bkelonged to four branches of a
family was sc0ld by its head with the concurrence of the heads of
two branches. The head of the third branch was not consulted
at all, while the only surviving member of the fourth branch
was a minor at that time, It was held that consultation with
him (the mincor) was nct necessary.

In BWKAR FALATA V. YA DOWOP"M’&,‘:17

one Baba Shehu sold a family
house to the appellant. His mother a widow, brought this action
to set aside the sale on the ground that her son was too young

to convey the property. The trial Court decided in favour of

45, Bukar Falata v. Ya Dowoma 1?9?97 NeNeL.Rs 105,
46. [T96075 F.5.Ca 107,
47. /19707 Nu.N.LeR. 105,
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the purchaser. The appellant appealed to the Uppor Area Court,
which revemsed the trial court's decision by holding that the
Vendor Baba Shchu was dncompetent to convey the property
because ©f his immaturity, It was averred by his mother that
Baba Shehu was not of age, and still at school and was under
her guardianship, More importantly, the house was not sold with
the consent of the mothuir, It was held that the Sale by Baba
Shehu was valld. The High Court came to this conclusion becuase
of the difficulty that was encountered in determining the age of
maturity of Baba Shehu, It stated that, the decision of the
trial Court was affirmed because, in that Court the Vendor i.e.
Baba Shehu was produced perscnally before the Court and this was
not done at the Upper Area Court, It therefore decided that the
trial Court which saw Baba Shehu was more competent to decide
his legal capacity. And conseguently the decision of the trial
court was affirmed and that of the Upper Area Court quashed,

Although the High Court gave judgment in favour of the
appellant on a reason which I submit is erronceous, for the fact
that the widow who was then a joint owner was not consulted,
was enough to nullify the sale, the matter at stake is the legal
incompetence ©of the minor Baba Shehu to convey the property. -
From this case it could be descernible that under native law
and custom that a valid conveyance could only be possible if it
was done by a perscon who has attained the age of majority cnly.
Therefore, a minor is incompetent to convey a family property.

However, if alienation is such one that would deprive the
family the title permanently, the interest of the minors will

be berne in mind, Thus, it is my humble submission that the

minors should be represented in such circumstances oy else they
will be at liberty to set aside the transaction when they reach

the age of majority.48

48, Onade V. Thomas /1952711 N.L.R. 104, ,
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Other family matters which a minor cannct do because of his
le¢gal incompetence are that he cannct sue to protect the family

title to property. He cannot be appointed as A head of tho

48(a) 49

family. But he can be 2 principal member of his femily.
H2 cannot collect ronts and tributes unless he has boen
specially assigned to de so. |

Under the native law and custoﬁs of the Egbura, Gade, Afo
and Alago peoples of the Middle Belt, a minor once horn free has
ho any disability as far as the sharing of proceeds arising from
the sale of family property is concerned, or compansation paid
as a result of compulsory acquisition of such property. The
minor will ordinarily take through his guardian,

Also if partition is effected on a family property, both
young and old would take their shares equally, However, the
procedural rule is that a Senior member of the family has to
take his shares firsts The size of a minor's property depends
upon his need, labour capacity and the circumnstance of the
family.

4, THE POSITION OF THE NON-MEMBERS.

The trite law of the customary landholding is that land is

: @
the property of the people and that every free members in the

Community is entitled to as much land as he c¢an reasonably

acquire to support himself and his family.s1

This presupposes
that before a persoh can rightly claim to be entitled to a
portion of land, or the right of censultation or the right to
share the surplus arising from the management of family property

and etc., he must fulfill two conditions. First, he mmst'be a

menmber of the community or family upon which title to land is

48(a) In Bendel State, a minor was appointed as a Chief of his
Community. .

49, Mogaji V. Nuga (Supral. .

50. Emphasis Supplied,.

51. MEONDES C.J. before the West African Land Committee 1906,
. 00-000/13?
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viestad, 1In order to satisfy this requirement, a person must be

one whoseg parents were members of any tribe or tribﬁsuindigencus

ts a certain Community.S2 In a case of a family, he must be A
person whe is entitled to inherit from the founder of the family
Under this condition, an Idoma man in a Tiv Community for 211
intents and purpesss would be regardeld s 2 non-memboer of tho
Community. Similnrly, o Tiv man in Igala land or Community is
rrgorded 2s n non-mombor of the Community, In case of family
preperty, a mon member of the family would be a person who on
the basis of biological connection he is excluded from inherit-
ing from the property of the founder of the family c¢.g. a domestic
.or slave, o
Secondly, a person in a family or Community most be a free
member net subject to any social or political disability; In
other words, he mgst be a freez born perscn - not a slave;
servant or a stranger in the Community or family. If he is any
of these, he would be termed as a non-member of the Community
or family. ” |
Therefore, it is only after a person has satisfied these
conditions in a <ommunity or family that he can validly claim
and enforce all rights which a member in a family is entitled to
in the management of communal or family property as of right,
In the rest of this Chapter. I will discuss the rights of these
speech
groups of people who, in loose form of | Z s form part of the
members of the community but do not participate actively or
exercise any right in the management of communal or family
property. These groups of people as it has baen rightly

pointed out are: the slaves, servants and strangers,

52. OGUCHE V. ILIASU /19747 N.N.L.R.
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(2)  SLAVES:

In tho enrly stages, when humanity has not risen to the
full approeciation of thoe reciprocal rights and duties of man:
when law are the mandates of one, or of the few, for the many;
when the will of the strong was thoe rule of life and thoe guide
t¢ conduct - then the necessary incquality, social cr physical
s maental engonderod by nadure among thoe human raéé, invariably

4
tokes the form 2f slavery, and a system springs into existence

which allows absolute power to the superior over the inferior.53
This complete subserviency of the weak to the strong has helped
the later to escape from the legendary curse laid on man - "in
the sweat of thy face shalt thou eat bread till thou return to
the ground", and allowed them t> employ the leisure thus acqui-
red in congenial pursuits.s4
Similarly, the situation in the Middle Belt in the olden
days was not better than that described 3bove.' The Belt was the
centre of slave trade. Slavery and slave trade raged fiercely
among various Communitdes. Whenever a community fought and
conquered another; the conquered would be subdued and enslaved,
0ldfield and Laird who were the early explorers of the Middle
Belt areas between the years of 1832-1833 saw that, the Middle
Belt region was raided by Fulanis and noticed that the markets
round the confluence were major centres of slave trade.55 This
social inequity continued until the abolition of slavery by the
Abolition of Slavery Ordinance, 1916, the effect of which was

to make everybody equal.56

53. Maxim de Cloisewl D' Aillecourt, Paris, 1809, quoted in,
"The Spirit of Islam.-, Ameer Ali {1974) Chatto & Windus,
London, pe 258,

.54. Ameer Ali, Ibd. page 258.

. 55, FORDE, D. The Peoples of the Niger-Benue Confluence
N /19557 London, International African Institute, P, xiii.

56. Abasi Okon Ekpan V. Henshaw (1930)10 N.L.R. 65.
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The social result of slavery is that in some families the
slave descendants have becn absolvad and assimilated into the
clood descendants of some communities or families. Thus, tharo
are some fussion in some Communities or Families of the blcod
and slave descendants tegether. This fussion, had in some cases,
compeunded the probloms of cwn>r%h1p and management of family '
property under native law and cestom,  For instance, it is verf
cammon within the Zgbura Community to hear that some pecplc arc
Squarters and they don't have land because they are the offshoot
of slaves, Atimes, the same reason may be given to suppOrt:
descriminétion meted against a member for disallowing him interest
in land or the right to participate in the management of family
proparty. .

The wnderlying principle of Customary landholding is that of
the freedom of birth.”’ This means that if a person's lineage
comld be traced to a slave ancestor, automatically he would be -
exclgd;d from ownership and management of land in the family or
Communit;. Consequently, he cannot claim as of right all rights
which an individual member has in the family property. The
legal i,cideﬁts that were attached to the status of slavery
before the emancipation was that, as slaves themselves WaFG

properties
regarded as » / ., disposable at the will of their masters,
they were entirely and completely disgualified from holding
property and whatever property was acguired by the slave accCrued

to the master, The notion of native law and custom was that the

property of the slave, who himself was a form of property, be-

longed, like the owner, to the master of the slave.58 Thus, in

the case of EKPAN V. HENSHAW59 the defendant sought to obtain

letters of administration to the estate of one Effiong Okon

Ata, a brother of the plaintiff, The said #ffiong Okon Ata was
57.. Mary Slessor, beforc the West African Land Committeg 1899,

58. Sanusi Alaka V. Jinadu Alaka /“90?71 N.L.R, 55 at p. 56,
Kedieh Afram's Case, L

59, /1930710 N.L.R. 65, ..../140
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a slave of the househeld cof the defendant, who claimed that
according to native law and custom since the plaintiffrs
brother was a slave and a form of property, he and all that hs
ownad ware the properties of the family of the defendant and
a# such the property should be administered by the defendant,
who was a Chiaf, a free born and head of the family. It was
hcld that the defendant was nct zntitlad te tha grant and his
claim was rujcctad,

60the plaintiff had claimed a

In IBIRIKWU Vv, OHANYEREWA
declaration of title to land, damages for trespass and an in-
junction against the defendant who he alleged to be Osm or
slave, and as such possessed nc right in the land, At the High
Court, judgment was given in favour of the laintiff. The defen-
dant appealed on the ground that the abolition of Osa system
Law, 1956 of the Eastern Region of Nigeria had “rendered the
action incompetent, It was held that the law removed with
immediate effect anig disabilitles which may previously hawve de-
barred a person from holding any form of interest in dand on
the gromnd of being Osu., But it did not connter any specific -
interest on persons previously disqualified, It merely enables
them after the commencement of-iaw to acquire such interest,

From the above two cases, it could be discerned that wnder
native law and custom the legal effect of being a slave was
that, a person brended with such a social stigma was not enti-
tle to acquire any interest or hold such interest in land.,
Consequently, if there was any matter concerning the management
of land he wouldn't be called to voice owt his opinions In
the case of ADINNU V, IZUKANRE,61 (Un—-reported) a slave member

:who was also the eldest member of a family claimed to be its

60, /195974 F.S.C. 212,
61. NWABUEZE, B.0O. Ibd., at page 173,

...../14“1
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head by viftUe of his age and also to be enfitled tc exercise
the prerogative of the head in regard to the family land and
fishing pende. He and other slaves members of the family had
claimcd an account from the free born for fishing in the family
fishing pond without inviting them. The defendant pleaded that
a5 Jdescendants of slaves, the plaintiffs were not antitled to
prrticipats ns of rights in the fishing pond and this contention
was ~accepted by the Court,

Therefore, a slave or a slave descendant cannct as of right
demand the use and enjoyment of family property. He is equally
not entitled to share the surplus arising from the management
of family property. This is because, all these rights can he
execrcised only by a free born member of the family or commenity.

However, where a slave or his descendants have been allowed
to use and enjoy family property, they would do so without
paying any tribute, rents and atimes tithe. But under the
Egbura Customaryland law a slave is bound to pay a tithe - i.e.
some proportion of farm produce harvested by a slave or his
descendant to his master, as one of his duties to his overlord.
Slaves descendants do not pay rent and tribute because they are
not tenants., The payment of tithe has been made compulsory
because that is the life-ware and the e¢ssence upon which
slavery is based, The payment of tithe is a token that the slave
owes some duties to his master. It alsco shows that the slawe
is not the owner of the property ®: - which he wses and enjoys.,

With the passage of time there are now the fusions of
blood and slave descendants into a single family in most cases.
Bat where such difference could be traced, discrimination on
such basis are still practiced, most especially when the rela-
tionships between the blood and slave descendants are not
cordial. 1In Egbura land references to some people as descendants

seepe/142 _
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of slaves are common and always constitute the rift of discord
in many families. In some communities in the Middle Belt, the
crdinance which abolished and emancipeted tha slavery and slaves
hordly had any effects Although therc is no more slave trade
throughout the length and breadth of the Belt, the social stigma
~f slavery and slave trnde are still being borne by some groups
wf people. That is negating the essence of tha slavery aboli-
ticn Ordinance, 1916, Slavery was remarked by an eminent writer
to be the natural product of passion and pride so strongly
marked in certain phases of the Communal and individual develop-
ment. It bore from its outset the curse of inherent injustice.
It has existed among all nations, and has died away with the
progress of human thought and the growth of a sense of justice
among mankind.62
(b) SERVANTS

The Middle Belt region has been and is still one of those
areas in the country where the femdal system of administration
is practised, The reason which led to this conclusion is that,
the region is mostly inhabited by chiefly tribes. Except the
Tiv group of people who has only one Chief i;e. the Tor Tiv;
almost all the communities have se: él Chiefs whoe superintend
the activities and the welfares of every village and its
inhabitants.

In the past the system of operation of thege Chiefs was
not different from the English system or concept of feudalism.
Under this system, a chief could have several men and females
in his palace who rendered various services to him and his

wives. Thase services included the feeding of the Chief's
horses by strong and stout men specially allocated for this

purpose. Atimes they inclwded some strong men who were

62, Ameer Ali, The Spirit of Islam /19747 London, Chotto
Windus, p. 258, :



experts in farming. Their duty was to farm to faed the Chief;;
fomily members, Some were chosén to run the errands of the
Chief and his wives. While others were selectad to carry out
the function of rituals only. All these people woere suppose to
live in the Chiof's compcund. The Chicf was also responsible
toe feed, clothe and marry for them, With tha passage of the timo,
those pecople becma assimilated into the Chiefts fanily, and
hzrdly could any curtain be drawn between the descendants of to=
Chief and those of the servants,
Another way b which feudalism manifested itself with its
consequential element of servitude is that, in the past, we
were told that the Communities in the Middle Belt were br¥tish.
ferocious and warriorsome, Strong tribes would trammel upon
the weak ones. Consequently the weak family had to attach
itself to a strong family and render services to that family
in recognition of protection given it by the strong family,.
As time w. at by, the weak family was aasimilated in to the strong
one and the members of the weak were later recognized as servancs .
In the Middle Belt, in the past, it was the custom of the
Egbura, Alago and Agatu peoples who, due to his poverty could
not afford to pay his tax, feed, clothe or marry for himself
to migrate to a noble and wealthy family to stay in order to . .
render services freely and gratMitously with the anticipation

. . annyal
that the wealthy family would pay his

tax, feed, clothe
and marry for him, Like in other instances mentioned abdve,
such persons were aeventually fused into the family membershin. *
and later identified as servants . They become a non-blood
member of the family, |

- The Customary incidents of being a servant is that he is

not entitled as of right to any portiorn of the family pro-

perty. This is because, a servant is not a blcod member and
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and consequently can not hold any interest in the family property,
Thay are 2150 excluded from awnership and management of family
propertys.  And where land has been granted to a servant, he woul'l
use and enjoy it only Auring his 1ife-time,  His children can
not inherit it, at aill,
sarvants

On rarz occaslongfcan be invited to participate in the
discussion in which family property is the subjeft-matter,
_ But whatever thoy s2y in relation to the property ars not
binding on the family &ven if the relationship between the blood
des&ndants and the servant or his descendants is cordial and

the servants or the desendants of the servants
goods. Where the relationship is not cordial, normally -/ 7 /

Would- not béJconsulted.63 |

" The exclusion of servants from the management and sharing
of profits accrueing from the management of family property -was
the s&bject of judicial discussion in the case of L.E.D.B,’
FAHNM.64 In this case the family property was acquired com=
pulsorily. The servants contended that they were enfitled to

compensation

share in the monatary FARR e paid by a statutory corporation.
It 'was held that the servants were not entitled to share pari-
passu with the children of the deceaxsed the monetary compensation

paid foar the acquisition of the property of the deccased ances-

tor. Coker . Age. F.J. who delivered the judgment of the Court

- observed:

® I am not able to find any authority on which ground
the contention that domestics (servant) and/or their
descendants are entitled on a distribution of monetary
compensation for family property compulsorily acguired
to aliguot and precise shares, Orthodox native law and
custom regarded sYaves, servants and domestics as
personal properties as chatties of their overlords and
the progressive improvements to their status by medern
legal developments have not elevated them to the posi-
tion of equ®l parthers with the overlord's children in
the distribution of monetary compensation for property
acquired in the circumstances of this case.

63. Coker, however agreed that under the ycrwbh customary
law a servant can oppose an unauthorised sale or dispo-
sition of family property., See Coker, Ibd. page 190

64, " Unreported F.S.C 140/1962 decided on April 16,1963,
See Coker lof at P, 88, /145
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From this cbscrvation, it is clear that servants do not havs:
. . members
equal right with the blood / of the family. Consequently,
too, the invelvement of scrvants in 2ll matters affecting family

property 15 at the behest of the fomily members and therefore

a servant can net claim such invelvemaent es of right,

(C) STRANGERS -

In the past, families ¢r Communities lived in isglationr
and hardly intermmigled, Apart from the social sanctions of
primitive society, if any outsider was sc foolbardy as to
Venture outside his own Community's sphere of influence into
others he would promptly be siezed and taken as a captive.

In suoh circumstances Communities were apt to be very excle-

self 65
sive and /. contained.

Therefore, peoplc¢ who were not
membhers of a certain Community or family were regarded as
strangers, 1In order to preserve the rights of the members of
the Community or family, pelitical control of land was exercised
by way of prokibition of alienation to strangers, |
The word, “itranger" under native law and custom means
a person who iézz blood member c¢f a certain family or Community
who has title to land under native law and custom. Therefore,
in Efbura Community, a Hausa{lt Fulani man is regarded as a
stranger. Likewise in Tivland any person who is not a descen-
dant of a Tiv Community or tribe, would be regar ded as a straner
€.9. an Igala or Idoma man living in Tivland is a stranger.
Similarly, in a family, any person who is not a blood
member is a strabger. For example, if in a famddy X, 2ll the
members are laying claims to the mambership of the famlly by

virtue of bheing descendants of the founder of the family, ang~

person who dces nct belong to this family by way of cowwie

65, COLE, C.W. Report on Land Tenure, Niger Province
Lﬁ946_7, Kaduna, paragraphs 21-22
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or agnate relationship wenld be, for this reason be termed as a
stranger.

Ancther way by which a person c¢an be termed 2 strangar
under native law and custom is that: if he belongs to a differ-
ent village or towns The fact that he belengs to the same tribe
with the raost of the members of the community is immateriale
For instancc, 2 Hill Eggon man from Kagbu Village is a stranger
in Nassarawa Eagon, nlthough he is of the same tribe with the
pcople of Nassarawa Eggon, Similarly, an Egbura man from
Umaisha 1s regarded as a stranger in Toto, which is also an
. .Egbuwra speaking group of people.

The legal effect of belng a stranger is that a person so
pfOperly called a stranger is considered as a non~member of the
Community for the purposes of ewnership and management of
cemmwnal or family property. Consequently, all rights which are
inherently conferred upon a member of the community or family
cannot be exercised by a stranger. For instance a stranger has
no right whatsoever to demand that he must be consulted in the
management of family pfoperty. Equally he has no right to
demand as of right that compensation paid in respect ¢f fanily or
community land which was compulsorily acquired must be shared
with him, |

" We have seen that strangers are not members of thé commanisy

or family. But in most cases they may be granted some partions

of communal or family property in a form of loan or gift, The
method by which loan of property could be secured under native
law and custom by a stranger is different from the method of
acguiring land by a member of the éommunity or family., Normally.
the procedures in Afo, Agatu, and Egbura Communities is that a
stranger must first ask for a loan from his host., If the host

is a head of the family, the latter afteﬁ;@;%onsuitatiOn_wi;ﬁ

.0.0/147
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the principal membcers of the family can loan a portion of family
property to the stranger, if there is any vacant property to beo
lzaned,  However, 1f the host is not the head of the family, the
traditicn is that the host wowld first approach the head with the
reaqaest of the stranger which will be tabled in the meating of
the family members. If land is available and the principal
members Consented, then land would ba loanad to such a stranger,

Whaere a family hns ne land te lend, the rzguest could be
channelled to the village head. The latter will in most cases
seak for the consent of the members of the council of elders
before such leoan cpould be made. | |

In order for a stranger tc qualify for a loan in this way,
it will be necessary for the stranger to reside in the village
unit first for a probationary pericd of up to a year or so. He
must conduct himself in a manner satisfactory to the local
popslace and proved himself acceptable to the community. If he
satisfies these conditions land would be loaned to him to farm |
in precisely the same conditions or terms with the family members?
He could exercise some equivalent rights over the land given to
him.SO long as he identifies himself with the commwnity or family
and remains acceptable to {:hem.‘6

Therefore, it can be seen that, one of the conditions of
which a stranger could get a loan of land is his acceptability
to the community or by members of the family in which he lives,
in order to gain tnis, a stranger must be transparently honest
in all his dealings with his host. He may be a person who has
rendered selfless services to his hosts. He must not be a
person of questionable character. For example, a stranger who
is notoriously known for bad character e.g. committing adultery

with the wives of his hosts, or if it has been’ proved that he

66, COLE, C.W., Ibd, paragraph 35,
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is a thief, would be denied a piece of land, Even whaere he
managed and secured 2 piece of land before his character becgne
manifested to the Community or family, the grant could be
rzcallad, for, it is 2 trite law under native law and custom
that a grant to a strangzr is always subjact te good bhehaviour
«F tha grnntee.GT

In the past, 2 stranger would not be granted with a picce
of land te build a housc, He could only be given a lcan of a
completed house to resideilin, This measure was toe prevent %
possible claim of ownership by a stranger in due €ourse. How-
ever, he could be given a vacant land to farm.

Where a stranger has secured a loan of land, it is customary
that he pays some certain amount of his farm produce to the
grantor ann@ally in recognition of his tenancy. Within the
Alago, Tiv, Idoma and Igala Commmnities of the Benue State, a
stranger is not normally allowed to harvest fruits of trees
standing on the land loaned to him, This is because, under
native law and custom ownership of land is concomittant with the
power to harvest the fruits of the trees standing on the land,

| Although strangers are part of the Community or family in
which they reside, but in most occassions they dont't participate
actively in the management of communal or family property, For
example, the consent of a stranger is not necessary in the dis-
position of family property under the Afo, and Egbura native
law and customs, Therefore, if a family intends to sell a
property which has been loaned to a stranger, can it do so with-
out first, taking the trouble to consult the stranger? The o
answer is that if the stranger has interest in the land, e.g.
crops, it becomes imperative on the family to consult the .

stranger before selling the land,.

67. Jugede V. Eyinogu /T95974 F.S.C. 270,
000.0/149
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kikewise, wherce a family decides teo alienate a residential
house which has been loanod tc a3 stranger, the stranger will be
cansulted since such an abrupt ecjection may cnuse hardship to
the occcoupicr.

Howsver, where the relationship betwecen o stranger and his
host is cordial 2 stranger's advise may be scught. But the ovor-
lord or the host will not be bound te tskz such an ndvice. Cone
sequontly, where the relationship is sour his 2dvice will nnt
be soughﬁ, let alone to take it,

We have seen that, with the passaée of time, slaves,
servants and their descendants in some community and families
became assimilated into the blood members and hardly could any
difference ke drawn between the blood members and the non-blood
mempers of the family., Similarly, in most communities, families
or towns in the Middle Belt of Nigeria, there had occurred:she
assimilation or the fussion of the blood members of the communi-
ties or families into the non-blood members. The fussion which
has become so hardened could not be traced again due to dim
memory and antiquatarianism. For instance, in towns such as
Makurdi, Lafia, Keffi, Nasarawa, Suleja, Lokoja, and Otukpo, ©One
finds the Hausas, Fulani, Kanuris, and even Yorubas who have
become completely nssimilated into the indegenous communities or
tribes. The consequence of this is that, such a rigid demarca-
tion between a stranger and a blood member of a family or an
indegenous member of the community is gradually fadding., Thus,
one is not surprisced to see a Hausa or Fulani man in Makurdi or
Keffi where the indegenous tribes are Tiv, Afo or Gwndara peoples
claiming the right of ownership of land under native law and

custom.
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However, this does not mean that in the Middle’B&lt,
legally sn2aking, we Jd¢ not have strangers, Therzfcre, where
2vidence ¢an be adduced tc show that a persen or his ancestor
is a stranger, he will accordingly be branded with that stamp

which carrizs with it some disabilities ¢f entitloement teo land,

000.0/151
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CHAPTER v

LAND TRANSACTIONS

i 4 Introductions:

In the past, actual details of land transactions by the
peoples of the Middle-Belt region of Nigeria were, perhaps, few
if any at all. The reasons for this were that the area was
sparsely populatedes This was due te frequent slave raids by the
Hausas and Fulanis of the far North znd thc fierceful warfares
among the natives themselves.

Secondly, land had no exchange value because it was plenti-
ful, Every Community, tribe or family was self-sufficiént in
land. There was no money to buy land, And even if there was,
it was not necessary to buy since it was in abundance and the
demand was little,

Thirdly, the use to which land was put did not escourage
land transactiones The traditional agricultural system Qas
confined to the farming of subsistence crops only. Coupled with
this, was the fact that the method was tideous and, consequently,
did not allow the farming of large hecters of land,

In the modern times, land has become a precious commodity
and freely transactable. These transactions include pledge,
.gift, loan and sale which will be discussed in detail belowa.

5. PLEDGE:

Among the various methods of land transactions known to
customary land law both in point of time and importance is
perhaps the pledging of land. Pledging has been in practise

from ancient time.‘l

1. MEEK: Land Lawé& Custom in the Colonies /79467 London,
Oxford University Press, page 262, Howecver, it was
contended that, the pledging of land was unrknown
before the advent of the British Administration in
West Africa, See W.,A.L.C. Report, No,1048 page
173 7 James, Ibd. page 224,

00000/152
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wWhat is a Pledge?

The definition of what is a pledge is contained in the
case of ADJEI V. DﬂBANKAZ where Michellin J. said, "it is a
kind of indegenous mortgage by which the owner-occupier of land,
in order to secure an advance of money Or money worth, gives
possession and the use to the plaedge creditor until the debt is
fully paid or dischaged.

From this definiticn, we can understand that in the early
days, the practice of pledging was limited to land only. But
in addition, it was also known that pledging took the form of
human beings, trees, crops, houses etc. If a family has enough
land and it has no money or it heeds something worth of money,
it can pledge its land.

(a) Nature of Pledge:

In the olden days, land used to be pledged for many puMrposes.
Under native law and custom of the Egbura people, land used to
be pledged for the purposes of raising money to pay bride-
prices, to pay government tax, or offset medical expenses or to
pay debt left behind by a previous family head.

Where land was the pledged property, the owner occupier
would deliver his possession to the pledge creditor. The latter

would farm the land from his own labour for specific number of

years (if that was fixed) or until the pledgee was able to
repay the moneye.
Therefore, the incidents of pledge under native law and

custom is that the pledgor would always part with the land,

In other words, the pledgee takes ove¥r the possession of land
- - - * - - . ‘

and continues tc use, enjoy and manage it until the expiration

of the agreement time or until he repays the money. It is this

taking over of possession by the pledgee that distinguishes

the pledge from the English meortgage. It is said that if the

2. /793071 WeAeCehe 63 at p. 66 - 67.

iAE 2
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agreement is intencded to give the creditor some proprietary
¢state or interest, in the property, then irrespective of the
fact that the creditor takes possession of the property under
an express stipulation or by operation of law, the transaction
is a mortgagece 1In 2 mortgage transacticn, the legal or equitable
title to the property is transferred from the mortgagor to the
mu-rtg-‘ﬁgee.g On the other hand, in 2 pledge, actual possession
of the property is the whole gist of the craditors sccurity -
the pledge may, therefore, be classificd as a possessory security
while the common law mortgage is a proprietary sccurity. There-
fore, it is out of the possession granted under the agreement
that the pledger's right springs.4

Sometimes the subject-matter of a pledge may not be land,
but an object attached to it. For instance, an owner of a land
may decide not to pledge it but to pledge the trees e.g. palm-
oil, locust-bean, kola-nuts, mango and raffis trees. While,
atimes, only a house will be pledged. 1In any of these circums-
tances the pledgee will go into the possession of the property)
use and enjoy it until the money he gave on loan is repaid to
him. Where the pledge property is a tree, the sale of the
produce does not under native law and custom accures tc the
repayment of the money borrowed. It is only an interest which
accrued from the pledge property.

However, it was contended that this practice is contrary
to natural justice, equity and good conscience. Thus in the
case of KUAHEN V. AVOSE,5 the plaintiff sought to eject the
defendant from the possession of certain palm-trees at Gedu in
the Badagry area of Lagos State. It appeared that, for the

purpose of raising money to pay tribute due from the people of

James, Modern Land Law of Nigeria /19737 Ile-Ife University
Press, page 229,

4., James, Ibd. page 229; Adjei V. Dabanka /793071 W.A.C.A. 63,

5. /18897 noted in Elias, Nigerian Land Law & Custom (1956)
London, Rantledge & Kegan Pawl Ltd. page 189,
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Gedu to one Omitutu, King of Apapa, the palm=trees in question
had been pledged in the alleged sum of 1,360 bags of cowriecs
(equivalent to almost 14680.00 Nigerian Currency) by the defen-
dant's great-grandfathcr t? the plaintiff's father. The annual
produce of the palm-trees was estimated at 824.00 year, while
the highest tribute payable was only #18400 a ycar, For about
thirty years the p‘lm treces had bzen farmed by the pledgeé and
his descendants. Smalman C.J. (Ghana) held that under such
circumstance the amount of the produce realised should be taken
into account, and some portion of it set aside each year against
the original debt until it is liquidated, when the palm trees
will revert to the pledgor. This decisicn is based on the fact
that whatever money might have been advanced by the pledgee
~must have been repaid many times over, the pledgor was entitled
to resume possession of the palm trees. In the view of the
learned Chief Justice, it was unjust and inequitable and
opposed to natural justice, that the pledgee should be allowed
to fafm the trees and hold them until the original debt be paid,
giving and rendering no account of the value of the produce,
which in this case amounted to more each yéar than the amount
paid as tribute.

In a similar case of AMOO V. ADIGUN,6 the plaintiff has in
October, 15, 1952 pledged his shop at Ibadan to secure a loan
of £35 from the defendant, who therewpon entered into the
possession of the shop until the loén was repaid. He then
hired the shop to a tailor at a rent. The plaintiff now claims
an account of rents collected by the defendant during his poss-
ession as a pledgee, and payaént of an amcunt found due an the
taking of such account. The trial judge held that the plaintiff

was entitled to credit for the defendant's exploitation of the

6+« /195772 WeR.NoLeRa 55.
eeees/155
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shope. AccCordingly, he orderasd an account ﬁgainst the defen--
dant a.d the payment to the plaintiff of the amount found
dee upcon the taking of énch acconnt. This decision was
said to be based on the proposition made by dr. Elias that
1 pledgec's occtpation and use of the pledged property is
intended to give him 2n equivalent credit.’

This assertion of Dr. Elias (as ho tﬁen was) met with
vehement criticisms.® The statement may be true and
reflecting his experience of Yoruba native Law and Custom.
Bpt from the research conducted among the peoples of the
Middle Belt of Nigeria, fhe use of land by the pledgee is
regarded as an intcrest on the loan and not as a repayment .
of the capital or any part of the capital.9

Secondly, if the assertion by the learned and eminent
author is correct what became of the equivalent credit where
the hwman person was pledged? In the earlier years, it-was
possible for a man to pledge his own person, his daughter
or son in return for the mse of a piece of land, working
for a number of days each week on the lender's farm and the
remaining days of the weeck on the land borrowed. The work
msed to last for several years. A tale was told where a
young Chap was pledged and he was not redeemed ¢ntil after
he married, becawmse of only twenty pathings. Here, was
the service rendered equivalent to the credit of twenty
pathings? Only twénty—pathings were paid for his redemps:
tion and no more. Herc we can see clearly tha? the service
rendered by the pledger outmuched the money borrowed. The
work of the pledger was treated or considered as an interes'

-

7TeBkias o~Nigerian Land Lew-and-Custem—£19517 London, Rout—-
ledge & Kegan Paul at page 188,
8, James, Ibd. page 236,

9. MEEK, Land Tenure & Land Administration in Nigeria and

Cameroons /19577 London, Her Majesty's Stationery
Office, page 203, t ceee/156
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on the loan and not as a2 repaymaent of the loan itself. This
is one of the features of most customary mortgages which
differentiates it from the English Common law mortgage.
In the Middle Belt of Nigeria, within the Egbura, Alago
and Agatu Communities the work of the pledger or the interest

which accrues from the land from the direct labour by the
3

Pledgee 1s not intend:d to be an equivalent credit of the

money he loaned to the pledgor.” What a pledgee gets as a
+*result of tilling the land is his own profit which accrues

by virtue.of his being in possession of the pledged proper£y.-

Although native law and custom is sabd to be a blanket descr-
iption10 and thus differs from one place to another, I
submit, humbly that the view of the learned zupee¢ is not
in accordance with what is commonly available within most
of the African Communities.

(b) EWEEMABILITY OF PLEDGES

Unlike the mortgagee under English Common Law, the
pledgee in Africa and in Nigeria in particular, obtains na
permanent right over the land, There is no right of fore-
closure; the land remains redeemable for all times, although
it is not restored to its owner until the debt has been

11 The right of redemption is reflected in

repaid in full,
the provarbs of the various communities e.g. "a debt on
land can never be iuinished"™, “a thing which is pledged is

never lost"™, "debt dries but never rots®*, and "once a

pledge always a pledge™,

10. 0Prark, The Sources of Nigerian Law, (1963) London,
Sweet & Maxwell page 65.

11. MEEK, Land Law and Custom in the Colonies (1946)
Londor, Oxford University Press, p. 256,

cenea/157
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Against this background it is understood that the pledged
property is redeemable whenever the money borrowed is repaid
in full. Thus, it was emphasized that in native Customary
jurisprudence, if a plece of land is pladged, the pledgor will
have the right of redemption no matter how long the land
remained in the pcssession of the pledgee.12 In KOFI V.
KOFI 2 a piece of land was pledged in 1869 for 6/69, It was
held that the land could be redeemed in 1936 by paying back
the 6/69 notwithstanding the lapse of 60 years.

One pecdliar characteristic of a pledge is that only the
exact money loaned has to be refunded to the pledgee. No
extra money will be demanded even if the pledgee has imprbved
the land by planting economic trees. 1In OKOIKO V. ESEDAL‘Ei4
the respondents had improved the pledged land swbstantially
by planting economi trees and the Nature of the land was
initially pmt at ~§2,000.00 but later redwced to Ni,G?O.,O. 2
The appellant refwased to pay, The Srpreme Court held that a
pledge is perpectually redeehable for the amount of the
original loan and nothing more,

(c) THE RIGHTS OF THE PLEDGEE

(I) USUFRCCTUARY ENJOYMENT

It is said that one of the features of pledge is the
taking over of the possession of the pledged property by the
pledgee. This, therefore, has necessarily conferred upon him
the right of usufructqgry enjoyment of the property. If it
is a piece of land, the pledgee is entitled to the full

profits of the land, .Ha is allowed to live on the land and

12. IKEANYI V. ADIGHOGU /795872 E.R.N.L.R. 38,
13. /793071 W.A.C.A. 284,

14. /1974735 C. 15. w 3 :
c..qo/isa
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cultivate it and he may allow others to do so also. Under
Egbura native law and custom, a pledgee cainct build a house
on a pledged land, nor must he plant economic trees on it.
If he does so, no extra money wonld be padd at the time of
redemption.

I1f the pledged preperty is a house or trees, the pledger
similarly has the usufrnctuary right over them. He can rent
the homse and collect rents15 or he can reap the crops. Bat
where land only was pledged, the pledgee has no nsufructuary‘
right to reap the trees standing on the pledged land,

(II) PROTECTION OF THE PROPERTY

gnder the ancient native law and custom when land was
in abundance, land disputes were rare or none at all. How-
ever, where a piece of land which is a subject of a pledge is
in dispute, cthe right person to sue is the pledgee. His
right to sue stems from the fact that he is in possession.

Therefore, only in exceptional cases, where the injury
camsed is of the permanent nature that the pledgcr is entit-
led to sme or initiate action to that effect. Nevertheless,
it was contended that a pledgor cannot sit with his hands
crossed and see the pledgee initiating or defending his
(pledgor's) title to the land without his participation or
contribution in cash or kinds.

(III) INTEREST ON LOAN

Under strict native law and custom interest is not
chargeable on pledge. The question of interest is not known
to early customary law, It was not until of recent and
dee to ouwr contact with the Western Civilization that

interest becomes chargeable on pledge. Therefore, where a

Adagun
15. Amoo V. A.'%in /195772 W.A.C.A. 35.
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property was pledged ec.g. land, the profit which accrued as
a resul . of the tilling of it would be the interest. Custo-
marily, when a pledge (simpliciter) is to be given, normally
there is no strict demarcdbion between the amount of pledge
and the interest which is to accrue, and partics are always
silent as to this., Under the Customary Law of Tiv, .Idoma,
Alago and Ndpe it is morally wrong to charge interest on loan.

(IV) MANAGEMENT

It is said that a pledgee is reqiired to perform all the
dwties of an owner-occupier, e.g. in the case of a farm-land,
he must exercise the duties of a farmer acting with reasonable
dellinglence.ia Thus, in LUPOWO V. ADEBISI (Unreported)17
it was helé that by and under customary law, when a piece of
land is tendered as a security for a loan, the lender is
under a duty to perform all acts of good husbandary in
respect of the farm, which act includes the spending of money
and labowr to improve the farm.

In Egbura, Alago, Afo and Agatm native law and customs a
pledgee iz not bomnd to manage the pledged land. This is
secatnse, if he manages it properly, he is entitled to the
profit, Conversly, where he mismanages it he will incurr
some loss. The obligation to manage a pledged property
arises only in two respects. One, where the pledged propertles
are economic tress such as locust bean trees, pawpaw, palm
oil and raffia trees. Here, the duty to keep their surroand=-

Ings clear from grass so that they will not be burnt by bush

fire rests squarely with the pledgee.

16. James, Ibd. page 234.
17. Suit No. UB/156/59, Ilesha Grade B Customary Court.
.-l../iso
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Secondly, where the propearty pledged is a rouse. The
tledgee .n this case is bou d to make the "“ouse _Ekabitable.

I » must take care of the roofs and the surroundings.

(V): DUTY TO ACCOUNT

»  The questionfwhether under strict native lawv and custom

a pled e is under ¢lligation to re;der aécount cf his manage-
irent of ! 1e pledged property has provokd% hot debates both

in thke acacaric and on the bench. Dr. T.0. Elias (as he then
was) support~d the view. He said, that under the indegenowus
system the pledge creditor obtains possession of the land

from the very inception of the deal and also enjoy the usu-
fruct of the land for as long as it is considered necessary

to give him equi -alent credit.id

James,19 in his contribution to this highly ragged
der~' - said "the liability of the pledgee to account is a
Yecmnt devel®dpment by the judges of the Superior Courts who
indjqcriminately eruate principles ®f native law and custom
wit » the English Common Law principles", 1In his opinion,
Elias 1s wrong when he states that the pledgee's duty of
zrcount is a part of.the indegenéus system.. .

obi 2 and Chubb?*

are of the opinicon that under Ibo
native law and custom, "a pledgee is not under a duty to
account for his possescion of the pledged property, because,

redemption is by payment of the original lcan, or discharge of

of th2 original obligation without interest”,

18. Elias, Nigerian Land Law & Custom (1951) London,
Rentledge & Kogan Paul p. 188.

o, Jam.s, Ibd. ps 276
A, Obi, Ibo Property .ow /"963/ Jhoﬁdog,_-\_,erworths,

p. 120,

21. Chubb, Ibo Land Tenuore /19667 Ibadan, Universlfy of
Ipadan Press, Parageaoh 59, page 31.
000.0/161
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Also DPr. Ezejiofor22 strongly condemned thz2 dictom of
Smalman Smith C.J. who said that the traditional rale of non-
accountability of the pledgee is contrary to natural justice
equity and good conscience. He says, "since tte pledgor can
redeem at any time whether or not the pledgec ras derived
snfficient income from the land to make np the lost interest
and the pladgee cannot resiat the redemption or the ground
that he has made too little income or non at all, it will not
be fair to compel the pledgee to eender an account in those
Cases where the pledgor belived that the pledgee has made too
much profit from the land." He emphasized that, "pledge,
dnder nati¥e law and custom is a delicate transaction which
the comrt has to handle rather cautiously, unless it is
intended to destroy it completely“.23

A careful examination of the judicial decisions about
this principle showed that there is no wnanimity of opinion
among the judges, tco. At least the decision of a case
(€hanaian) does not support the principle of accountability
of the pledgee under native law and custom. The case is |
DAAPAH V. POKO24 where it was said, "the essence of a native
mortgage is that the mortgagee.gets possession and enjoy the
profit without accounting for them."™ 1In that case, the loan
was for £60 and it was agreed that the pledgor was not to be
in possession until after 13 years. It was established that
the farm yielded a net annual profit of £20 - £60. The WACA,

in allowing redemption after 4 years explained "one of the

grounds of the condition was that since the pledgee was not

22, Ezejiofor, iTQIé? Nigeria Law Journal 71.
23, Ezejiofor, Ibd. page 71.

24, WACA judgment of 13/6/1950; Reported in Ollennu op. cit.
p. 173.
---.-./162
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to account for the profit he has made, it will be unconscion-
able to :llow him to receivi any more prof_t by way of i
interest than he had already received. That, it seemed, the
hardship which may be caused to a pledgor who has pledged a
profit making concerned is mitigated by the rule which allowed
him to redeem the property at any time",

In KUAHEM V. AV03525 Smalman Smith C.J. explained the
view that where palm trees were pledged to secure a loan,
the amount of produce realized from the trees should be
taken into account and some portion »f it set aside each year
agyainst the original debt until the loan is paid off. The
learned C.J. considered that a custom by which the pledgee
was entitled to farm the land and hold them until when the
debt is refunded without having to account when the locan was
refedded was unjust inequitable and contrary to natural
justice,?®

A decade of years ago, the decisions in Kuahen V. Avoce v,
(supra) and Amoo v. ADIGUN (supra) were upheld by the Supreme.:.

OKOIKO 27

Court in the case of IXKJKC V. 0OZO ESEDALBE where Elias
C.J. said,

"It seems to follw from these two cases that the

Court will in all proper cases take into consi-

deration the nature and character of the use to

which the pledgee has put the land while in poss-

ession so that any unjustified benefit there

derived by the pledgee may be brought into accomunt

when the pledged property is redeemed. NoO longer,

it would seem, can the pledgee in possession take

all the benefits from his commercial exploitation

of the land and still get back his original capital".

But in practice, particularly with the Communities of
the Middle Belt of Nigeria, namely, Tiv, Idoma, Alago, Igala,

Egbura, Agatu etc., under strict native law and custom, the

25, 1@8622 (Unreported) noted in Elias, Ibd. p. 189.
26. Amoo V. Adigun /79577 W.R.N.L.R. 55.
27. /197473 S.C. 15 at page 32.
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pledgee is not under a duty t» account for his pessession of
the. plecyes property: Pecpie narmally pleuge farmland and
not sheps. 1In oraer to cobtain some profits frem the land,
the pleccee has to spend some money and labour. But, in
most occassions he aoces net keep account of money >f what he
cets in return from £he land. This is because, it is net
usually in the agrecment: that he shculd render accounteof
what he gets. Thus, his accounts of out-going will be ef
little value.

Secendly, a peréon who is in possession ef the land at
the time of redemption would have inherited.the land from
his ancestors, and it will be impessible for him te render
- .account ef the exploitatien eof the land by a perégn whe wag
in pessessien before he was born. Therefere, the red&irement
fer acceuntability by the pledgee will be d;fficuii'to chal=
lenge since it is only he who has the knewledge of it. .hlre—
over, it will be unlikely for him to show that he has ma;e
an excessive profit, '

Thirdly, customary law permits the pledgee to replesge
the pledged property to the third party. If this happens,
the repledgee takes nver the rossession of the property an;
its enjoyment until the pledgee has got his money bacé. If
the repledgee is in pwssession when the land is redeemed,
who must account to the pledger? The pledgee or the later
pledgee?

As I have said earlier, interest on lean is not a
principle of native law ana custom, It is the development
bremght absut by modern economics and commerce based on the
capitalistic tendency of the Western World. Strict Custem—

kS
ary law abheres interest on loans.

09'00/164



- 164 -

(d) RIGHTS AND DUTIES CF THE PLEDGOR 5

Like the -pledgee, the pledgbr has under Custemary law
sore rights and duties. These include the right ts deal with
the property as an owner, the right of redemption and he is

entitleld to an account of prefit by the plerdigee.

(i) TO DEAL WITH THE PROIERTY AS AN OWNER

Unlike mortgage TGn7er the English law where the legal or
equitanle title is vested in the mortgagee, the _title to the
pledged property finder the Cnstomafy law is vestea in the
Pledgérs This is becuase, tnder native law an& c;stom, the
pleddee~is vested with the possessién and enjoyment of the
prdperty only. The-pledgor, therdfore, retains his o@nership
or bibte,fandhcancexereisefall‘rights which an owner can
axercise except thét he cannot répledge. This must necessari-
ly be so beéaUsé; the repledgee would like to.go into pesse-
Ssien which would ultimately conflict with the interest eof
the first pleagee. This is not possible, since the concept
of equitable pledge is not available under the Customary law.

It was also said that the pleagor can sell the pledged |
property.28 -But this is rare. Under Egﬁura native law ane
Custom a pledger cannot sell a pledged property. Because,
an intolerant purchaser would not wait until the pleagor/
vendor redeems the property before he goes into possessiqn.
Above &all, what happens if the Vender/Pledgor cannot redeeﬁ
the property-és early as possible after the sale? It was

said that there are many instances where Lands pledged coulsd

-

not be redeemed as a result of which the pledgees ef such

lands now claim the ownership of them.

28. James, Ibd. p. 239.
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(ii) RIGHT OF REDEMPTION

Cne of the most importeit rights of th» pleldgor which
he can exercise over the pledged property is the right eof
redemption. As it was stated earlier, it 1is an inalienable
right of the pledgor to redeem his property at any time he
wishes., This is expressed in the maxim once a pledge always
2 pledge. There are two meanings which have been ascribed
to this maxim. ,

Fiﬁf“! it is aaid that lapse oift}me, howeveqﬁlong, %g
not a bar t¥8 the pledgor's ;ight to redeem. ;qupe case «f

IKEANYI V. -ADIGHOGU,>>

the plaintiff had pledged a piece eof
lant to secure a loan of 160 madthlas worth of £1:6:8. They
claimed that they were entitled to redeem it on payment of
that amouﬁt. The defendants on the other hand claimed that
it was a "showing" tenancy. The transaction took place =at a
time beyond human memory anu the defendants had been in pess—
ession @ver since, Mbanefor J. said,

A piedgor has the right of redemptien and it aces

not matter for how long the land haa Been pledgdd,

for, in native customary jurisprudence as in English’
law once a pledge always a pledge™,

Alzo in AGBO KCFI V. ADO KOFI3O certain landz were pledged
in 1869 as security for the sum »f 6/6d, In 1526, the
pledgor brought this action to redeem the lanas. The West
African Court of Appeal (WACA)} held that the.pledgor's
sauccessors were entitled to redeem the lands after 57 years.
From these two decisions, can one assert with confidence
that this maxim is valid for all times? Although the maxim

has received some judicial recognition, bwt because of the

nature of the customary transaction which requirés ne writine, .

L]

193371 W.A.C.A. 248, ' "
. ..0000/163

29, /19597 F.S.C. 5.
30. /19



- 166 -
it i1s my view that the maxim operates snbjects {o some limi-
tations. Fer instance, if lana is pledgez teda' and there is
no written document to keep the transaction ali =, after some
years when the parties to the oral contract might have died,
and all witnessecs not alife. The successors of the pledgee
may 1la7 claim oona.fide that the land is theirs., In the-
absence of any document it wotla be difficult for the stcce-
ssors of the pledgor to prove that the transactions was a
ple;gc and net something else. Under native law ana custom,
the Qittation described or centemplated above is forseable,
and when it happens the maxim is defeated.

.Secondly, this maxim also means that the right of the
pleagér t8 redeem his property at hAny time canro* be fettered
by any contract. If it is done, the contract will be declare-
null and void. Thus, in the case of DAPAH V. POKU,31 a
Cecenut farm was mertgaged to secur=2 a loan for £60. The
agreement previded that the pleeger should recover the farm
orly after 13 years. After four yesars, the pleccor scuqht
to redeem the land. The trial c¢ rt held that the pledge
must continu~ for the full 13 vea . O0n appeal ¢ W.A.C.A.

this judgment was reversed. The ('~urt observec ihat:

"It has been argued for th. respondent that the
provision in Ekhibit 'A' that the mertgarc 3 was

te regain pw=ssession of th2 farm at the c¢.:riratien
of 13 years is inconsistent with its beirg a native
mortgage. O©One might, howrver, prut it ancthar way
ana say, if it is a native mertgage, any cc-~dition
incensistent with the native customary l:w ' ould be
invalid, in other wores that the meortgagee could
not eefeat the fundamental principles of native law
by making such a condition".

Inview of this decision a stipulation that the mertgag=
should pay extra msney on the money lo2aned woul | be incen-

sistent with the maxim. Thus, in the case of C{Q0IKO V.

31. /19507, Unreported, WACA decision; now repsrted in
Oliennu, op. cit. 173.
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ESBDALUE,32 the plaintiff claimed the redemption of Omokpa

land which was pleeged by his grant father te the defendant's
grand-fathers for three pieces of cloth which were equivalent
to £15 or (¥30.00) in value in modern currency. The defen-
dant whn_had_easlier planted egconomic trees démandgea £1,000
in compensatien for the econemic trees. It ywas held by the
trial Court khat pledged land is-perpectnally'redeeqable at
no extra cest than was borrewed. It is stbmitted that such
eemana i% incongi;teqt w%th the mnaxim, i.e. once a pgeugehal-
ways a‘plegage. " This is because, if the p:_Le&gee £hould insist
-on extra cest and the pledgor fajls to pa,,.thehright of fhe
plelighr td redeem his pledged property at his pleasuge will
suffer. .

Under the customary law ¢f the Alago, Agatum and Mada
people of Lafia Local Government Area of Platean State, if ,
. agricultwral land was pledged and the pledgee had ,planted His
crcés, the pledgor cannot redeem it until the crops are
hdarvested. 1If the pledgor takes steps to redeem the property
when the creps are yet to be harvested (which is very seldom
indeed) it is submittea that he would be made to pay for
the crops.

Where economic trees are pledged, the pledgor has the
right to redeem them at any time even if the pledgee has not
harvested the fruits of the trees.

Also, where a residential hnuse is pledged, the pledgor
could also redeem the property at anytime. Under the Egbura
native law and custom, houses are rarely pledged. 1In the
past this was not possible because, the pledgee would not

‘get any benefit since no boey would take it for rent.

32. /197473 s.C. 15. o
inaal 168
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(111} ENTITLEMENT OF AN ACCOUNT 3Y THE PLEDGEE

Under the traditional law, a pledgee is not bound to
account for his management of pleaged property to the

pledgor.33

This is because the pledgor pays no interest on
the muney borrowed. Secondly, the pledgee in possession is
not bound to exploit the property in a manner so as:to give
Nim equivalent cradit. However, in recent times, judicial
decisions have shown that the judges in their characteristic
way of law-méking, have gone to change the position of a
Customary pledgee by imposing the duty of accountabilify on:y
him. This, it was said, is based on the need to do justice
and to see that an applicable custom conforms with it;
validity tests, one of which is that, it should not be .né
contrary to natural justice, equity and good ;pnscience.Sqﬂ
The State of the law is that the pledgor is entitled to an
account by the pledgee; a right which was achieved through

long judicial cevelppment,

(3a)  GIFT
A gift is the gratituous trarsfer of the oﬁnershipcff
lana from the donor to the denee. It essential reqpireménts
are that it must be free from ahy uyiue influence, iﬁ mEst be
volwntary and unbargained. Therefoie, whew. 5 gift toog
place and it is proved that the gift was done i”VOIT"'-rilg,
%

or with coercion or bargain, it would be declared n:ll

ﬁnd void.
Howeyer, in most cases, gifts have underlying motives.
Por instance, gift of land to a stranger may be done in

order to reward him for his contribution for the progress

and well-being of his host. Instances of these specific

33, Daapah V. Pokn (Supra) p.22.

34.. Kpjhen'v_ Avose {Unreported, SHPF?). .. /169
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contributions may inclnde a ccse where a strange: is indus-
trious in the farm, or in appreciation of the stianger's
military powers and assistance drnring the slave Z:ade,35 ,
cr he has been so transparently good and honeét in his
dealingys with his host. Thus, in AG3LOE V. SAPP&Z35 a part
of the family land was given as a gift to Sappor in appre-
ciation of his generous efforts in reaeeming family property
which was pledged by a previous head of the family, who
could not redeem it. }

At times, a gift of land may de made as a farm jof beit to

lure a stranger to live in a place.

(a) AJ3SOLWTE AND CONDITICNAL GIFTS:

(1) ABSOLMTE GIFT: A gift of land may be absol#te or

conditional. This may depend on the terms of the gift,

A gift is Adbsolute when it is not dependent on any con-
dition. Such a gift has the same legal effect with sale.
That is to say, it confers absolute title or ownership of

land with all its incidents.

In JEGEDE V. EYINOGUN®' it was held that a family could

make absolute transfer of its lana by-way of gift. This

aecision is in contrast with the decision in CLDTU V.

DANUDA38 where it was hela that native land cannot ander any

circumstances be transferrea or given cut absolutely. "3ut

inview of the Privy Council's decision in OSHODI V. GOLOGUN39

ard OSHOLI V. DAKOL04O it is now a well established native law

35, Agedegudu V. Ajenifuga /Unreportedy F.5.C./413.
36. /71947712 W.A.C.A. 187.
37. /195974 F.8.C. 270.
38. /790471 N.L.R. 57.
39. /193672 All E.R. 1632.
40. /19307 A.C. 667,
o ond TR
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and cnstom that family land could be transferred Dy any means
avsolotely, on the concarrence of agreement c’ the principal
members of the family.
In the Middle 3elt of Nigeria, amongst the Tir, Idoma and
Insala of the 3enue State, the Alago, Mada and Miiile¢ of the
Platean State, absolute gift was known and practisec and was

nsed as m token of appreciation of some one's good deedas.

(11) CONDITIONAL GIFT

A coneitional gift is one wherg there is no absoluate
transfer from the donor to the donee. 1In otherwords, it is
& temporary transfer of ownership with the grantor reserving
the right of reversion. 1Its incident is that the grantee
acquires the right of user which end#ires for speerific or
ineefinite per#oc of time and may be transferred to his
descendants.
' It has been argued whether gifts of land under native law
and custom can be coneitional. According to Dr. Masa G.

Yakuba41

there i6 nothing like conditional gifts. To him,
wll gifts of land under native law and custom are absolante
and could not be recalled by the donor if donee subrequently
misbehaves. He said once a gifzzzade subject to the gooa
behavioar of the donee, it was no longer a gift ba%t something
else.

According to olawoye,42 a gift of land vwnder native law

and custom can be conditional "and where such is the case «

Bustomary tenancy is said to be created".

41, See his Ph.D. Thesie (Unpublished) University of 3irmin-
gham (1980) vol. 1 pp. 132.

42, Title to Land in Nigeria /19747 Lagos, Evans Brothers
Publishers, p. 44.

-.-../17‘1
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%3 declured that "a

Mr. dustice Ollenna in his lectures
gift of land validly made is irre%ocable".

3at Bentsi-EnChill44 holas a contrary view. He said,

"For with us gifts appear to be mafde on the basis

of a general assHmption »f continued good relations

and gratituae,....sthe view that gifts under the

indegenoMs law ame revocable on serious grounds can

be said to be the prevalent tneee.ss."
Accnrding to this remark, if a 8onee 40es not behave in good
manners te the eonor he is liable to forfeit his gift. It
was ary®ed that most gifts umder native law and custom fall
under ceneitional gifts. This is because according to strict
native law and custom, land cannot be given outrightly wunder
any circumstances,

There is ne definition-of what amoumts to good behavieur,
3mt I strongly submit that it must be some behaviour which is
acceptable to the grantor and which does not amount to depriv-
ing the grantor of his reversienary title., For example,
wnder the Egbura native law ane custom, if a grantee should
cCommit aeultery with the wife of the grantor or his near
relation e.g. his brother's wife, or the grantor's father's
wife, the grant would be revoked even if it was meant to be
abselute,

Similarly an act of theft would not be regarded as gooc
behaviour. Thus, where a grantee indulges in stealing farm
produce from his grantor's farm he (grantee) would be twld to

quit the land even if the grant was made initially to be

absolute,

43, Principles of Customary Land Law in Ghana (1962) page 115.

44. Chana Land Law /1964/ London, Sweet & Maxwell page 366,
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hesitate to revoke the grant.

Where a gift is conditional, «any breach of thr= condition
may result into forfeiture of the grant. Thus, where a piece
of land was given out for farming and the grantee turned it
inte a resiaeential house, the grantee would be told to quit
the land and to determine the grant as revoked.

In the Middle 3elt of Nigeria, gift of land under native
law and custom is a well and familiar practice within the
Nupe, Egbura, Alago and Gade of the Lafia and Nasarawa LOCai.
Governmment Areas of Plateau State. The same practice 4ds
familiar to Tiv, Idoma and Igala ef the Benue State. 3ét it
is done very sparingly and discriminately, From the research
conducted, outright gift to & stranfer is rare. 1In mest cases
gift of land are made to only relations who would not be
entitled to land as of right. For instance, it is the habit
of the Gwari pecple to move f;om their fathers house whéfe
they are entitle tc a portioen of land as of right to their
mothers house where they are not entitled to land as of right
to ask for a gift of land there.

A gift under native law and custom of the people of
the Middle Belt needs not be in writing.45 Consequently,
most gifts are done orally. 3ut they must be made in the
presence of witnesses, Under the Alagos, Mada, and Mijili

native law and custom, and of course, the Egbura's a gift

45. Molomo V. Olushola /1954721 N.L.R.I. Alake V. Awawu
/1932711 N.L.R. 39,

.....'/173
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to borrow land to plant rice which economic value has risen
very astrounomically of recent,

It is also very common to see farmers arownd Lokoja and
Keton-Karfi in Kwara State borrowing marshy-lands for the
parpose of planting paddy rice.

Population pressure may be a factor which will necessitate
a community to borrow land from another communhity. Thes, the
Mijili people with high popnlation and all been devauted
farmers have little land teo go roand all members of the cem-
manity adequately. Theref®ere, they move to Doma South of
Lafia to berrow land to farm.

Lastly, the infertility of the soil may force the owner
of such land to borrow land which is fertile to fam, Thus,
because of the hilly nature of Lapgeeng Division of Plateau
State, most of its inhabitants have been moving down to
Shendgm‘where land is fertile and suitable for the growth
of yams, millet, and corn,

As regards consideratien fer the loan, there is no
cemmon standard. Sometimes money may be accepted in view of
the present conditicon, 3ut in the ancient times, consideras
tion fer borrowed land might take place in two respects.
Firstly, the borrower might agree to surrender a proportion
ef his annual harvest to the lender. Secondly, the borrower
might agree to work in the farm of the lender in lieu ef the
usual annual produce.47

Where land has been borrowed end the bsrrower could not
effectively work it; what becomes the liability of the borrower?

48

According to Elias, the lender may recall off the land

47. ELIAS, T.0. Nigerian Land Law 139757 London, Kegan Pawl:
& Reoutledge, p. 158.

48, Ibd. p. 158.
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borrowed, and the berrower dipossessed of it and the deposit,
if paia k' the lender returned t> him. -This statement of the
learned author is misleading, becatse, it tries to egeate
borrowing with hire.

Dnaer the strict native law and custom of the peoples
of the Middle 3elt of Nigeria, a person who intends to borrow
land does not need to deposit some money in advance.

Secendly, if the lane borrowea is under utilisea, it is
not the concern of the lender. He can only recall the land
if he (the borrewer) has something to do with it,

Swmetimes, the right of the borrower to the land borropsd
m;f not include the right to reap the fruits of the econemic
trees s-aneing en the borrowed lane., Where this right is
excluaed, it is obvious that the borrewer would keep off the
trees and concentrate in cmltivating it'tnly. But a times,
the borrower may be given the right to harvest such fruits
«nd te share them between him and the lender,

Normally, borrowed land is tebe used for planting of
c:#ps which may be harvestable or liftee yearly. Thus, it
is net allewed to plant econoﬁic treas en the berrowed land
which would not be lifted at the expiration of the agrece
time. _Also, erecting of permanent structures on‘the borrowed
land is tetally prohibited under the Egbura native law and
custem.

The incidents of borrowing land are that, the duratioé
of the borrowing lapses as soon as the crep is harvested.
Therefere, where the land was borrowed for the planting of

rice, the intcrest of the borrower : terminates as soon as

the rice was harvested,

ssweal 276
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671) SALKE OF LAND

In tne recent ycars one of the quickest and the simplcst
methods of creating a title to land is thorough sal:.

3y sale, we mcan a permancnt transfer of rights over
lana for a monctary consideratinn. However, the theory of
Sale of land in the olden days was not known te sustemary
law of thc people of th: Middle 3Belt. Thercefore, all that

was said in LEWIS V. BANKOLE49

was true and co-terminus with
the prevalling situations in the Middle Belt. 1In thyt case
Speed C.J. said,

"It is perfcctly well-known that by strict ancient

native law and custom all property was family pro-

perty, and all real property was inalienable.

Family property can be leased, though it cannot be

s0ld by strict native law and custom even if all

the members consentedeccceccescess"

Te further support this contention of the inalienability

of land under the customary law is the case of OKIJI V.
ADEJOBISO which was dcided two decades ago. In this case the
plaintiff averred that he bought the land in dispute from the
defendant's ancestors 200 years age. The defendant claimed
that the land in dispute was a family land and based their
ownership on tranditional evidence. The judge, Ademola
Adetokunbo, C.J. of the former Western Region hela:

"Much as I realige how difficult it is to prove a

transaction of this nature so many years ago, I do

not believe the plaintiff's assertion that there

was a sale. It is most unlikely 200 years ago that

land would be sold at all. A stranger could be

given land on payment of the usual tribute but an

out and out sale was rare, if made at all",

On appeal to the Supreme Court, 3rett F.J. delivering

the judgment of the Court affirmed the trial court judgment

without any hesitation. He further said,

50. /196075 F.S5.C. 44.
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"I am not preparcd to dissent from this finding
whkich is in accordanc: with the gencral trend of
judicial decisions or dicta about the sale of
land among the peoples of West Africa,."

From these remarks one is put into a dilemma as to
whether nnder strict native law and custom, salc of land was
absolutely nrohibitcd or there was no nced for the sale of
land in the past.

With regard to the former i.e. total prohibition of sale,
it is suwbmitted that the prohibition is based on heresy. For,
it is not based on any religiouws belief er founded on any
cstomary lawe. That is to say, there is no law which made it
on offence to sell land. And onc of the features of native
law and custom is that it must not only be a custom but, it
must have the force of law.

Farthermore, in order to substantiate this submission,
it is important that we refer to the modern development
srought into this arca of customary land law. It is now a
well establishea principle of native law and custom that land
can now be sold, if the consent of the principal members have
been sought.s1 This shows that, the sale of land is not
totally prohibited. What is required is the concwrrencec of
the principal members to make any Sale under native law and
custom valid and effectual,

Therefore, it is my contention that in the past, land
was not a merchantable commodity and that was largely due to
the fact that no nced called for its sale. Nowadays, because

of the introduckion of cash economy and as the result ef

interaction with the pecople outside the Middle Belt, the

51. Oshodi V. Balegun /793674 W.A.C.A. 1; Oshodi V. Dakoler
/79307 A.C. 667; Alade V. Aborishade /196075 F.S.C. 167,

..‘../178
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anarchronistic

fercrfo z°f position that land was not saleable has been
done away with. It is now saleable, only subject to ocne
important condition, that, the majority of the principal

members most have consented.52

is
In the Middle Belt sale of “3and/no more a new thing.
It is «one, especially in urban towns such as Makurdi,
otclipo, Gboko in Benue State and in Keffi, Lafia and

Nasarawa in Plateau State. However, in the rxral areas,

the practice is rare.

52. Ekpendu V. Erika /795974 F.S.C. 79.
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CHAPTER VI

APPRATISAL OF THE CUSTOMARY LAND LAW

1. INTRODUCTION

From the previous Chéptérs, we have seen.a great deal of

- the operation of Customary land law of the proples of the
Middle Belt region of Nigeria. The question which readily
comes Ea mind now is: has the customary land law in the context
of the present developments and the needs of the people served
the purpose for which it is meant or not? This question is
very necessary, if we have to' eefine "law" in terms of its
pur;ose or use. Since customary land law is the law which

»

reéulates customary land tenure, it is obvious that it has

something to achieve, because it éuulved.asa result of the be-

*
havieuristic pattern of the people.

Therefors, in order to know whether the customary land
law has served its purpose, it would be better, first and
fosemost,
| rfest, to examine the contributions it se for made for the
progress and betterment of the pecple whose conduct (in rela-
tioﬁ.to land) its supposed to regulate. It is after this that
we can properly diagonose the problems with which Customary
land law is facing. 1In the end, after the analysis of the
problems, I will endeavour to make suggestions for the improvew

ment of customary land law, 1f it will ever continue to exist

as a law at all, in view of the present Land Use Act.

2, THE PRINCIPLE OF CONSULTATION

Under native law and custom, consultation is a cardinal
principle governing alienation of family property. 1In other
woghé_the principle of consultaticn requires that every
member of the family should have a voice in the management of
fé@ily pﬁgpertyf The ideal of this customary land law rule

aseess/180
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is that: firstly, it ensures fair dealings in the management
of family property., That is that, everybodr_is given an
opbertunity to say his view or express his #apinion in all
matters touching the administration of property in the familr.

Secondly, it serves as a check and balance on the powers
nf the family head. Thus, if a family head should unilater-
ally dispose family property withort proper consultation with
the principal members or one of the principal members the
.aggrieved principal members or member has a right to challenge
the exercise of the power of the head of the family fer Qnila—
terally disposing the family land, |

Cenversely, on the part of the family head, if the prin-
cipal m;mbers should alienate family property without consn}-
tation with him, he can declare the alienation as null and
void, and without legal effect.2

| Thirdly, the principle of consultation serves to check

fraudulent dealings in the mahagement of family property.
Because of this principle, a member of family cannet secretly'
or frawvadlently effect any transaction affecting family
property. If he yventures doing so, the transaction wou;d bé.
declared'null and void. In this way, the principle of consml-
tation acts as a device to check the excesses of the family
head who may like to manage family property in a manner not
benefiting the members of the family.3

In the whele, the principle of consultation is an impor-
tant ene in the management of family property. It enswares
eemecracy, confidence and attempt to exclude any possibility
of frawdulent dealings and relatee« malpractises if observed

very sparingly.

1. Lewis V. Bankele /1908/1 N.L.R. 871,

2. Lukan V. Ogunsusi /197275 §.C. 40.

3. Salvader V. Salvador /19597 L.L.R. 52 Oodunsi V. Bolaji
/1962/ L.LeRa 217, .
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.« 3. BALANCING OF INDIVIDUAL INTEREST WITH THE . OMMUNAL
INTERST

The balancing of individual interest against communal
interest has been the key role which customary land law
plays. This may be illustrated if we consider some prohi-
bitions imposed on some comm®nal lands. In the Middle Belt
within the Egbnra, Gwari, Gade, Afo and Agatan Communities,
it is coﬁaon to see areas or portions of land and forest

_n,t cwltivated, normmally at the wicinity of each village,
Théﬁﬁsual reascen for non farming on these 132223 and forests
is always connected with tabocs and superstithwons., That
thehfarming on these lands and forests will bring calamity
andidisaster or misfortune to the farmer who venture culti-
vat;s the lands, O©Or, the village community may suffer from
the wrath of such behaviour.4 Research conducted into this
fact shewed that these lands and forests éurréund some
ccmmwnal shrines and fetishes, The reason for prohibition
of farms arround them is to keep them secret frem womén
ané children. Cutting of trees and grass in these areas
are tetally prohibitee. 1In Ara ?illage, Nasarawa District,
Nasarawa L+.G.A. Of Plateaw State, the prohibition is so
strict that if by mistake ene fetches firewocod from the
prohikited lands or forests he would compensate his act by
offering a goat and some pets of locally brewed bear to a
shrine. Stories were told of several eccasions of which
the village was befallen with seriows calamities of epidemic
diseases due te the impunitive disobedience of the

prehibition..

4, COLE, W.C. Ibd. paragraph 37.
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The balancing of individual interest with the commanal
interest under customary law can be understood, when again,
we carefully censider the principal Objeétives behind the
concept of communal ownership of land. As the name implies,
Cormmunal lands, particularly in the Middle Belt, provide
lands fsr alls; where members of the community cr village go
to fetch firewood, to cut thatching grass, to fish or huant.
It provides a residual 'land for emergency need by a:stranger
or a comnmunity member, either to farm or build a house.
Atimes some land which are lebelled communal lards are excle-
sively reserve for special purpese in time of need. 1In this
way, the interest of a member is weighed against the interest
of the Commwnity. 1In most cases, the interest ef the Cemmmni-
ty prevails when ineividual interest conflicts with the

cemmunal interest.

4. TRANSFER QF INTEREST

Yet, among the functions which cistomary land law pér_
ferms i% the controlling or restriction of transfer of title
indiscriminately from cone family er community to the other.
Fer instance, customary land law prohibits indiscriminate
transfer of land to a stranger. Moreover, the total prohibi-
tion cof sale5 of land in the elden days was a covertows
attempt aimed at restrictimg transfer of land. Similarly,
the tetal denial of ownership of land te slave56 or aescen—
dants of slaves, domestics ane strangers is a clear manifes-
tatlion of the restriction which customary law places en

transfer eof title.

5. Okiji v. Adejobi /"96675 F.S.C. 44

%. Henshaw V. Henshaw /_945710 N.Le.R, 65; Ebirikwu V.
Ohanyerenwa /“9597 F.5 212. .
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The restriction of land ton <nly community members in the
past was necessary in the Middle Belt, It was the only asset
on which every farily depended for the growing of staple frod.
Arny family which had no lard or sufficient land was b~und to
labour for sime landlords in order to secure lecard f it.
Land, had very little economic value if compared with what
is cbtainable today, however, its importance was nevertheless
recognized. Consequently, it was rigidly centrolled and its
vransfer or alienaticon was impessible or véry much restric-
ted, It was because of this restricticn that women in some
Communities such as Alago, Agatu and the Hill Eggon have
beeh Genied cutrightly ownérship of land, and consequently

they could not transfer them to %heir matrimonial homes.

>, SOCIAL SECURITY ASPECT

It was memt@oned earlier on that the conéepfuéf communal
ownership of land is communalistic and socialistic in pattern
ane philesophy. These concepts sprang from the nature and
mode of life which the peasant farmers of the Middle Belt
of Nigeria lead. The communal pattern of landholding
evolved as a mean to check the hostilities of the strong
communities against the weak ones who were being plundered,
looted, extorted and exploited. Communal owners®ip of land
therefore evolved in order to form a formidable fort against
the menace of the invaders and thereby pfoviding social
security which could not otherwise be provided through
individual mode of ownership. The bigger the Community or

becomes,
family the more secured it " Fem:- - It is even believed
that, the bigger the family is, the larger the farms will
be and the more likelihocd they will produce crops. o

esssa/184



- 184 -

At regards individual security, the concept of family
ownership takes care of that. That is to say, family owner-
ship provides assurance teo members of the family in time of
need and distress. A member may be saved from the wrath of
sickness and other natural calamities such as drought, or
pcor harvest, by depending on other family members for his
snbstanG e In ctherwords, if a family member is incapa-
citated to farm for one reason or the other, the responsi-
bility of feeding or taking care of himself and his family"
will be born by other members of the family., Therefore,
Customary land law in this form provides life assurance for
individual member of the family.

In the past, old people in the Middle Belt had heavily
depended on family 1ife assurance. Even with the emergence
of modern ins®rrance by Insurance Companies, the situation
has not changed. 1In rural areas, family assurance in this

N

manner, has been the major gl?q; of security which many ol&
.m;n often resort to in time é; need, A device which Cestom<
ary land law still provides to forestal agony, distress and

calamity at the time of dare need. ._ |

It is because of these noble aﬁd lofty reles which
Castomary land law serves that make it to be ever-enduring
and ever-desiring by the peasant farmers despite the call
on the legislature to give it the comp de grace.7

The ideals and glories which have been mentioned above
about the customary land law were meant to meat the require-
ment of the simple, ordinary peasant farmer. This was
possible in the past because, the society itself was not

complicated. Above all there were few or no land transac-

tions. With progress in the level ©of development and the

7. Lewis V., Bankole /790871 N.L.R. 82 at p.83, Per Speed
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growing awareness in land transa%tions especiallylin.the
arban centres of the Belt, the timid ordinary castomany land
‘ an is no more sditable. This i; because it cannct satisfy
the socio-economic and political aspirations of the commani-
ties. 1In short, customary iand law in its unallo?ei form
cannot cope with the modern developments despite all the
Jlories it possesses, Therefore, as a system of tenure, it
is not self-satisfactory and complacent. 1In the rest of

this Chapter, its deficiencies or demerits will be conaiderd.

». ;gHIBITION OF TINCENTIVE
Under native law and custom the rule which runs throagh

the fabric of customary land tenure is that land belongs to
the community, Village or family and never to an individ;lal.8
This principle is so well established that it has become the
%isgomary Common law of Nigeria. BIF the premises or the
groini which it covers is gradmally eroding. This is becaige,
the principle which served the aspiration of the old peasant
commpanities in the past is now seen as a clog 1in the wheel

of def;lopment of the customary }and law. To bmtiress this -
sgbmiﬁsion, the reasons are: Firstlj,:the Communal ownership
of iand militates against eas# disposition and disposition,

of course, is one of the essential characteristics of owner-
ship of land. The require-ment of the concurrence of the
village/family head with the members of the council of elders
or.the principal members of the family in most occasions is
found to be inexpedient, This i1s so, even where there 1is

a eenunine reason which necessitates the digposition of

communal or family land.

8. Amodu Tijani's Case /192172 A.C; 399 at p. 444.
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In the past, when pecple hardly travelled outside their
village, it was easy to assemble all members of family at a
twirkle of an eye. But nowadays, it is not possible with
the increased rate of mobility, peace, law and crder that
prevail within the Belt. Therefore, it is always difficult
to gather members of the family for any decision affecting
the management of family propertys It is my submission that
the Communalistic pattern of ownership militates against
free transactions of land., It is because of this reason
that the earlier generation of judges were unmistakably dis-
enchanted with it and lost_ nmo opportunity .in discrediting
it and consequently advocated for its demise., In LEWIS V,
BANKOLE,9 Speed Age. CeJ. Who was one of the most impatient
critics of Communal ownership of land said,

"The institution of Communal ownership has been ¢_ :
dead for many years. I don't want for a moment

to be understood to be speaking with any disres-
pect of the customs of your ancestors. There was
much that was admirable and much which I hope will
be retained for many years in the family system
which they evolved, but it can hardly be denieq
that their ideas as to ownership of property were
utterly unsuitable to modern requirements, that
those ideas have been dying a more or less natural
death ever since the people of this Country entered
into commerce with European nations and that sooner
or later either the legislature of the colony or ° .-
this Court in the exercise of its equitable juris-
diction will have to give the coup de grace to the
whole system,"

This observation which was made about half a century
ago is still valid at the present time. Communal ownership
of land, notwithstanding its glaring social advantages,
however, is fraught with economic problems which leaves

much to be desired. More conspicous of these problems is

that land held communally cannot be mortgaged to secure

9. /790871 N.L.R. 81 at 83.
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credit for the development of it., This economic dis-incen-
ive on various occasions has been criticised. It has been
Sald to be responsible for the large tracts of land now
lying waste and undeveloped. Professor Arthur Lewisio
commented on the communality of land as an economic dis-
incentive factor in the following 4erms:
"The extended family system has tremendous adv¥an-
tages 1in societies living at subsistence level,
but it seems not to be appropriate to societies
which its economic growth is occurring. In swch
societies, it is almost a erag on effort. For
growth depends on initiative and initiative is
likely to be stifled if the individual who makes
effort is required to share the reward with many
others whose claims he #oes not recognize.,"

This remark, although it can be said to be over emph-
asized, in that, under the traditional system of tenure, a
well affluent and easy-to-do family member can build a house
for the rest of the poor members of the family to live inj
but it has some &>rta of truth, particularly, in the context
of the contemporary development and set up of the extended
family system. In the Middle Belt, in large families,
where communal ownership of land co-exists with communal
labour or farming of land, the problem for&shadowed Qy
Professor Arthur Lewis is always prevalent. It has been
observed that some sendor members of the family do little
for the economic progress of the family. 1In short, they
kill both the economic and the wmoral incencives of the
younger members of the mamily. This, in some families has

led to some members breaking away from the communal labour

i.n the farﬂ'lS.

X
10. Theory of Econofic Growth /19557 London, p. 114.
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Yet, another vehement and most bitter attack on the
traditional land tenure sustem with regard to its economic

unsuitarility was made at a conference held in East Africa

‘T
in 1956.‘1 In that conference, the traditional system of

landholding was cursed, condemned ana described as wnincen-
tlve for modern cdevelopment. The conference observed as

fcllowst

"It may, by fallure to proviee agequate incentive
to the individual to put effort or money in the
land, militate againgt its conservation and deve-
lopment. It may owine to limitations of permanent
cash crops, and generslly to better fermine metheas,
It may make it impossible for the farmer to raise
leans on the security of hls land for purposes
designed to increase its productivity. It may, as
scarcity enhances the value of land and an exchanwse
economy egins to develop, place too great a strain

- on the public spirtt for the traditional authorities
chareged with its allocations®™.

From the foregoing observation,it can be understood
EhaL communal ownwrship of 1ani is devoid of economic as
well as moral incentives. It kills the incentive of a
gel§cated‘ani patriotic family member, Therefore, it is a

A

waund against the general economic development of the family
meﬁbg@s; |
On the otherhand, if communal ownership is viewed
throwgh its ole spectacle, it would be found that, it has
and has ®een serving satisfactorily the purposes for which
it is. required. -
Firstly, communal ownership does not exclvsively prohibit
the iniividual_members of a family from making use of the
land to serve their economic needs.i Thvs,’a member can

alienate (though not absoclutely} his interest in the portien,

ef the land which is in his possession. He is entitled te

11. Conference on Land Tenure.in East Africa at Arusha,
Tang ika, February, 195e; Cited by Dr. M.G. Yakubu )
/1%80/ Ph.D. Thesis (Unpublished) University of Birmin-

gham? at P- 216. .....‘/18?
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retain all rents collected from buildings erected personally

_ from the members of te family if
by him without any help either in form of labour or cash jf: vy

lie has
/ plantes economic trees, he is also entitled to reap them for
his personal use wlthout rendering account of it to the
family.
Seconﬁly it provides f&r a perpetual, and heritable
holdings. And it ensures exclusive possession and user with
reasonable swcurity and tenure.12

Thirdly, the communal land tenure is communalistic and
socialistic in concept. Tha+ fact that it does not place
much emphasis on individual/or economic concept shoule not
be seen as being imfarior to the indlvidual concept of
landholding. Thus, Professor Oluwasanmiiéemarked as follows:

"The assumed superiority of individual right in
land over communal ownership can be validated only
when it can be conclusively demonstrated that the
former has superior ecoaomi« and soclial advantages
that are lacking in the latfer. Such conclusive
proof of superiority is yet to be advance« by the
aavocates of indivieual rights in land. Instead,
it mwst be wbserved that communal tenure enjoys
certain inherent social advantages that are absent
from the individual form of tenure."

According to this observation, communal ownership of
lane has some social advantages which the individual owner-
ship of land lacks., But does the communal ownership have
gconomic advantages which the individual ownership have?

It is my submission that econemic advantages rather than the
secial advantages are the underlying principles of every

lane tenure law of every country. For instance, it is the

akility to alienate land absolutely e.g. sell that has made

-

12, Dr. M.G. Yakubu, Ph,D. Thesis 1980 (Unpublished)
University of Birmingham, p. 223.

13. OLUWASANMI, "Land Tenure and Agricultural Improvement
in Tropical Africa"™ /1957/ Journal of Farm Economics
at page 731.
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the value of land in recent times increased tremendeously
in most urban towns of the iiiddle Belt. Land is wealth.
And the ability to convert it into cash by way of absolute
transfer has placed it over und above the cunstomary tentrial
system of Communal ownership which does not freelr allow
economic transaction of lané.

Whichever way one sees it, it is worthy to mention the
historical developments that preceeded the development of
each system. While the communal system of tenure developed
in response to meet the simple, ordinary requirements of the
peasant farmer of growing his food crops to feed the teeming
members of his familyj; the individual ownership of land
stemede from a capitalist conception with the economic

objectives as its upmost interest.

7. SECURITY OF TITLE

Another serious and inherent problem which customary
land law suffers from, is the problem of insecarity of titie.
This has arisen primarily secamse of .one of the salient
Characteristics of cnstoma;y law, namely, it is wmnweitten.
This has in several cases deen accoraed judicial notiCe.14
Even in modern times, with the arrival ef writ%Fg,_the
situatien has net changed at least. For, there/ no law which
makes it compulsory that contracts or transactions touching-
land under native law ane custom must be done in writing or
evidenced in writing.

In the Middle Belt, the story is not different. 1In

mest contracts affecting land, the only evidence available

are those of communal or family tradition of ancestors

14. Alake V. Awawu /7932711 N.L.R. 39; Ogunbambi V. Abowab
/1951713 W.A.C.A, 222,
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setting on the land and the cause of its devolution or trans-

mission ever since. Owing to the passage of time the evidence

concocted
have lost their coherence. They have beCOmezi ¢« ¢ and adul-

terated. In most ¢ases they were given to suit the interest
of the party who requested such evidence to be given in

proving his title. This was the situation in the case cf

INYANG V. ITA,15 where his Lordship Berkeley J. had to cau-
¢

tion that such evidence should not be relied upon or weighed

very heavily. He remarked as follows:

"A good deal of evidence was «iven by both sides on
this question of native law and custom. This kind
of so called expert evidene: mwst always be treated
with very great caution. The evidence of these
experts isr'invariably e2loured each by his own per-
sonal interests. The only way in which such testi-
mony can be safely treated is to refrain from
attemping to estimate individual credibility and

to concentrate on drawine conclusions from the
general trend of the evidence,"

Therefore, under these circumstances one can not see
very clearly the danger posed by insecurity of title result-
ing from oral evidence which are in most cases tendentious,
ddin~ anc susceptible to failure. This has resulted into

many cases of fraueulent sales of land. For instance, in

the case of OGUNBAMBI V. ABOWABiG Verity, Ag. P. commented

in a regretable manner as follows:

"The case 1s indeed in this respect like many which
come before this court: one which the family either
by design or inadvertance sell or purport to sell
the same piece of land at different times to diff-
erent personsse... The Olota family are alleged to
have agreed to sell their land to the respondent's
predecessor in title, to have receiveé the purchase
money and let purchaser into possession and then,
in 1948, they cheerfully accepted a further sum of
money from and excecutesl a conveyance in favour of
another purchaser". For m~re often than not they
sell a law suit and very offien that 1s all that i$

purchased.1”

15. /172879 N.L.R. 84
16. /1951713 W.A.CeA. 222,
17. Emphasis added.
....-./192
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8.  BOUNDARIES

Another important aspect of Customary land tenure which has
contributed to the insecurity or uncertainty of title is the
problemn relating to boundaries.

In the past, the common practioe with the natives was that,
whenever land was given either on loan, pledge or gift it had to
be marked and defined, The ynormal method of coing this, was by
pointing to some trees, hills, molehills, river-banks, streams,
rocks and etc., at the four corners or the tract of land loaned,
pledged or given as a gift. Whereas, in some cases the boundaries
were often not defined. The borrower, pledgee or the grantee
would only be told in an unspecified term that he could cultivate
as much land as he could do., No reference would be made as to
what exact portion of land was given.

The shortcomings with these forms of boundary demarcation
were that, just like the oral evidence, with the passing of time,
the memory of the people who fized the boundaries would become
dim and susceptible to failure. The trees and molehills would
not be exactly identified. The parts of streams and riverbanks
which were agreed to be the boundaries would not be exactiy known.
Since, these boundaries were not backed by any written record,
consequently broubles had ensue either between the lender and
the borrower or the donee and the donor or as the case might be,
In some cases the treuble would be between the successors in
title., Sometimes, these desputes would culminate into litigations
before the Community head. However, among other problems, there
always was the need to know what portion of land was given out

as 1loan, gift or pledge with speci ficity.
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In order to know this, resorts were always had by calling
witnesses who were there at the time of the transaction to
narrate what had actually transpired between the parties.
Normally, the only evidence which could be available to the
Commfinity head would be those of the people who had not
witnessed the trancacticn bt were merely told by oral
narration of what had taken place. This problem was in the
past rampant with land alienateea for the purposes of agricua-
ltere i.e. for cultivation.

In the modern times, in the Middle Belt, the practice
has never changed significantly. Im the course of this
research, I saw a practice whereby a small portiorm- of bush
was left in between two adjecent farms to form part of the
boundary between the two family lands in Toto District,
Nasarawa L.G.Ae In Riyom area of Barikin Ladi L.G.A. of
Plateau State, what could be said to be a parmenant boundary
is now practised by planting what is called "aduruku" trees
in rolls in between farms which have been nicely planned
and laie out. Semetimes, the boundaries in this area were
marked by planting some shrubs which are ever-green always.

The problem of boundary is an important one in all
matters relating to proof of title to land. Customary land
law, unlike the English land law, is still very much lack-
ing in finding a lasting solution to it,

However, inview of the demand for land in the past
which was net as high as it is today, one will also find that
the problem of boundary had never been so great and importantt

aspect
as one wosld / - This is because of several reasons

and among them are: Firstly, there was enough land for every
member of the Community or family. Therefore, there was no
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need to dispute over land which would necessarily engenser
the problem of boundary.
Secondly, the population was sparse. Therefore, there
was totally absent the possibility of having to dispute
over land in respect of which boundary demarcation was
important. It was rare under such circumstance for a family
or members of the community to dispute over land. There
was no neea to demarcate lands with concretwe becons, walls,
or permanent fence particularly in lands earmarked for
cultivation. 1In residential areas, however, permanent
boundaries were and still common.,
Thirdly, since most people in the past lived strictly
according to ehhinicity, they shunned any matter which coumld
-wring rancour and disunity amone themselves. As a result
,of this, they had always come to reconcile in any case of
Wispute relating to land. The problem of boundary was there-—
fore not taken very seriously.
In the present day, of course, the problem of boundary
constitute a serious threat to insecurity of land. It has
also ween the cause of many litigations between communities

and families in the Middle BRelt.,

. ACCOUNTABILITY BY THE HEAD

In the past, profits which used to accrue from the
management of family property were few or none at all.
Actual cash profit was not available because of the
absence of cash economy. Nevertheless, there were transac-
tions such as loan and pledge from which profits were
received in form of kinds. For instance, if a family had
loaned its own portion of land to a stranger for agricult-

ural purposes, the latter had to pay tribute or tithe at
voseel 198
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the time of the harvest of his agricultwral prodects to the
family read. Even where sylvan products such"asfpalm¥oil
baobab, palm-kernels, shea-nuts, locust-beans and mangoes
were sold, the heaa of the family was absolutely entitlee to
the rebénsion of the proceeds which accrued from the sales
of such products. He was not bound to share it with the
family members.

Similarly, the head of the family enjoyed this privi-
ledge even if the proceed arose from the sales of the agrico-
ltaral products which were jointly farmed and harvested by,
the family members.

In the recent past, even after the introduction of the
cash economy in the Middle Belt, it was not strictly, a
principle of customary land law, that the family head shogld
account for nhis management ef family property. In the course
of this research, it was discovered that communities such
as Bassa, Gwari, Gade and Egbura of Nasarawa Local Gevernment
Area of Plateau State knew no such Customary obligation which
imposed on the family head the duty to render account of his
management of the family property.

The reasons for the absence of this obligation are not
far to seek. Firstly, the family head is recognized as the
owner of the family property.

Seconealy, it was part of the perquisites ef his office
to use and enjoy all benefits arising from his management
of the family property.

Thirdly, the family heae was responsible for the
feeding, clothing, payment of taxes, payment of bride-prices
and to marry for all male members of the family.

Therefore, the overall social welfare ef the entire

members of the family-whether male or female, an adult or
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miner was the primary duty of the family head. 1In this
circemstance, the administration of the famil$ property was
for the benefit of the family members. The then family
heads led very simple lifey and took the interest of their
family members to be upmost in their management of the
family propertye.

However, the emergence of cash eccnomy in the modern
times coupled with the increased responsibilities, sophis-
tication of life and the desire by most heads of the family
te live beyond their means have made the principle of
accountability very necessary in the management of family
property.

The importance of this principle needs not be emphasised.
It will check those unscrupulous family heads who may like
to manage family properties just like their's. It will
also infuse cenfidence in the minds of the members of the
family, since every member could be sure that whatever the
family head does in the course of his management he will be
asked to render acceunt of it.

Despite this modern innevation which is aimed at
protecting and safeguarding the interest of the family
members, the principle of accoumtability has not been with-
out any short-coming, Firstly, the principle cannot be
strictly and properly observed because most of the peasant
farmers of the Middle Belt are illiterate. Thus, they
eon't Bave the rudimentary knowledge of book-keeping which
is essential in maintaining accurate records of what

transpired in connection with family property.
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Secondly, since the stool of the headship of families
moves from one member to another, there is always the
problem of accounting accurately what a successor took-over
from his predecessor. This also is linked with the problem
~f records or documents which are not necessary in transaci.
tions affecting CHstomary law. Therefore, where a member
is even lterate he may willingly choose not to be recording
his business in writing so as to avoid strict accountability.

The principle of accountability, therefore, is an
important ane. It ensures probity, frwgality and scrupul-
ousness in the management of the family property by the
heaa of the family., However, it is my submission that
Custemary land law, is yet to provide satisfactory means
by which the principle couwld be accurately and effectively

appliea.
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CHAPTER VII

SUGGESTIONS FOR REFORM

1. INTRODUCTION

From the foregoing Chaptérs, I have trieea to analyse
the nature of customary laneholding and its management., I
have also endeavoured to examine the roles of customary
land law and the extent to which it satisfies or fulfils
these roles wy way of critique. At this juncture, it is
pertinent to highlight the various aspects of Customary land
law which require some referm in one way or the other. I
will not hesitate to sound a warning that these sueggestions
which I have proferred are net in any way exhaustive. 1In
my view, these suggestions are the enes which we dire need
in the Middle Belt in order to make .customary land tenure
system meéE the secio-ecenemic changes brought by modern

develepwments. >

-

2. SUGGESTIONS

(a) ALIENATION OF PROPERTY

It has been mentioned times without number that amoug
factors which constitute formidable barriers against prceper
and effective econemic use of land under native law and
custem in the Middle Belt in particular and in the cowntry
in gseneral is the rule ef customary alienation.

It requires that alienatien of family land by a family
head without the consent ef the majority of the principal

1

memwers of the family is voidable. wWhile alienation by the

principal members without the consent of the family is vei”

<5, 1attie.®

1. Ekpendu V. Erika /795974 F.S.C. 79.

2. Lukan V. Osunsusi /797275 S.C. 40, Agbloe V. Sapper
/1942712 W.A.C.A. 1871, i /190
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Since the development éf these customary rules of aliena-
ti-n,n¥. hasersen found shst_the ptiles co 1dd-work wélh to
facilitate the alienation of family propert¥. It is tem ...
tn sugfest that since family property is the property of all
members of the family, it necessarily means that, its aliena-
tion shoula be carried out by or with the apprétal of all or
the majorit% of them. B8t practically, this wikl hardly
facilitate aealings in family land. This is because often
a family is mad& w¥p of many members and it will undoubtedly
be rather difficult to assemble all ef them each time it is
preposed to sell family landi For instance, seme members may
not”"me consulted by nature of their legal incapacity,3 er
some may be sick as a result ef which he has lef® the family
hcuse and receiving treatment semewhere else, or because ef
sime unavoidable circumstances some members may not be
;;bortunei te attend a meetind scheduleg to discuss matters
affecting family property. These and ether unfereseable
matters may arise and all Weil dswn to make the doctrine ef
concurrence uneasy. The law that the majority ef the princi-
iat members4 er all the principal members should concurr
;ef;re any alienation is valid is not in teuch wéth the
reality or the possibility of eweryday occurrence.

In orgder to play safe and te aveif family fends, hat-
rate, beckerigeq and discord which have characterised the
alienatiun of family property, it is sueeested that a cem-
mittee te be knewn as the Family Property Management Cemmittee
e set up in all familiés, The cemmittee should be charged
with the respensibilities of manaeing the affairs ef the

‘family prewperty., This is the surest way eof alienating

3. MOGAJL V. NUGA _fi‘)&gj's FSsCa 107,
4. Belle Adedubu and Anor V. Makanjuela /7944710 W.A.C.A.33
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family property. "This is because it will minimise frauds,
and squables whiah do ﬁbt augur well for a healthy ane
Stabe family cohesion.. It should not mather whether the
committee is made up of ordinary m;mbers alone or a cembin-
atien of them and principal members.

The suggestion for the formation of a committee to
manage family property seems tc be the convenient ame
equitable arrangement for the eisposition of famkly property.
This is beCause,lfifstly, the intending‘pdrchasers or dealers
weuld know for certain the persons to deal with in order to
acquire a valid title.

Secondly, the family weuld cease to be menacee by the
whims of its heads. In the Middle Belt, partiéularly in
urban areas where alienation ¢f property is daily increasing,
there are waves of acts of mismanagement of family property
By many a family heads who in most cases sit down and take
decisions single-handedly in matters connecting with family
property. Some of these family heads are so influential
and forceful that they could not be qhailengei by members
of the family. And any membetr whe is so bold eneugh te
Challenge him may incurr the ﬁispleaéure of the family
head, a situation which no family member would like to find
himself. Therefore, to avoj; this situation, the sugges-
tien for the establishment ;f the committee of managers of
family property is inevitable.

It is hoped that through the judicial enceuragement
and the realizagion by the people of its merits, it will in
future be the only method fer the dispositien of family
ﬁroperty. After all, the most important aktribute of
customary law as a dynamic and flexible institution, is

--..--/20'1.
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its adoptability to changing circumstanCesLS

Once such committee of trusted members is duly electea
and given full powers, it should be incompetent for the head
or any other member or members to validly dispose of family
property. Any alienation by anybody other than the Committee
should be null and void.

But one important snag which may likely bedevil this
Suggestion is that, it is not always that the members would
concurr unanimously in their decision. 1If this happens,
what will be the solution? It is my submission that under
the principle of democracy the wills of the majority will
prevail. Therefore, a sale by majerity members will be'valiqt
Thus in the case of ESSAN V. E‘ARO,6 a meeting was conveﬁén in
which nearly all members of the family attended. In the
meeting it was decided that the family should raise money wmy
the sale of some of its properties, and a committee was ap-
pointed to consider the property to be sold. 1In the meeting
some members disented. It was held that the sale was void-
able at the instance of the minority dissenters, As it was
Ssaid already, unless it is preved that the majority members
acted fraueulently or adversely to the interest of the entire
members of the family, their actions should always be valid
and should not be declared void or voidable, as the case may
be, upon a flimsy claim of the minority family members.

(b) SECURITY OF TITLE:

In Chapter 6, we discussed the advantages and the dis-
advantages of the traditional system of land holding. One

of the disadvantages, it was said, included inadequate

S. EZEJIOFOR, G. Ahienation of Family Property in Nigeria
/1974712 N.B.J. page 55.

G« /1947712 W.A.CeAe 135.
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security of title to land. This was because, under the
customary lend laws It is nol compulsory that an agreement
relating to land must be in writing or evidenced in writing7
as it is the case under English law. In the past, this was
satisfying because in the Middle Belt the land tenure system
and the land-use which evolved, was fashioned out to meet
the need and conditions of a typical peasant and his sub-
sistence economy. Land was then in abuondance. There was
ne cash economy to necessitate land transaction; although
transactions swch as pledge loan exictee. There were none
or many greedy and unscrupuloué land-lords and land specula-
tors. Frauds, cheating, rack rents, profiteering were all
absent in land matterss Consequently, land disputes were
few if not none at all.

Hewever, with the intrductien of cash economy which
gave rise te the commercialization of land and land transa-
ctions, the uses of land have multiplied. The combined
effect of this on the land is that, title to it has become
risky and precarious, and, therefore, necessary to be
pretected and assured. It is in view of this that the
suggestion fer registration of title to land has become
imperative en every land cwning family and communitye.

ihe merits which are expected to be derived from this
innovation by the peasants are: Firstly, it is an incentive
for alienation. Anybody who deals in a registered property
would do so with some degree of certainty and cenfidence,
e.g. be he a purchaser or mortgagee.

Secondly, according to one point of view, the most

effective means at our command for preventing land from

7. Alake_V. Awawu /1932711 N.L.R. 39 ymamame V. Olushola
/1954721 N.L.R. 1.
00-0-0/203
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becoming the inheritence of a paupa, or at least a poverty-
striken, is to afford the greatest possiblc facilities for
its conveyance from one party to another,8 and such facility
among other things, is the registration of titlu.9 This
means that, one of the advantages which canbe werived from
registration of title to land is that the trangfer of it from
one :an<d teo ancther will be simple and easy. Moreover,
since registration of title to land is aimed at making the
title certain, a poor wretched successor in title can make
use of the title to obtain credit for the development of
the land.

Thirdly, it makes the title secured and ascertained.,
It reduces the amount of land ¥isputes and litigations. 1In
fact the lack of registration of title to land under native
law and custom has been traced to be the root cause of a
regrettable degree of loss and waste through litigation,
aifficulty of obtaining leases, and purchase. It is also
responsible for the hampering ef commercial development by
its adverse effect on capital investment.lo

The importance of registration of title to land wnder
native law and custcm , was stressed in the report subﬁitted
by the United Nations Housing Mission, when it visited
Ghana in 1954. The report which is very expository and
amply lucid is quoted in extenso hereunder as follows:

"It has long been acknowledged that a serious need
exists for clearing titles in certain areas of the

Gold Coast and for instituting a system of land
registration, Those reforms are essential to receru

8. LIVERSAGE V., LAND Tenure in the Colomies /1945/ Cambridge,
University Press, page 113.

9. Emphasis mine.

10, NWABUEZE, B.0. Ibd. page 619,
.'0-0/204



the rights of people to their land, to secére those
who have purchased property against eviction and to
.ssure people whro built their home, that they can

do so without feat or mncertainty. It has been
iterated and reiterated that, only when a sound
system for buying and selling property exists, will
the fundamental wealth represented by the country's
land be brought into use fer the benefit of the
people. All too often, though no one may be disput-
ing ownership to land, the imputed owner is unable
to establish his ownership, cannot bortow money with
which to develop his land, nor sell it to those able
to develop its A legal mechanism able to define and
record his interest is needed to enable him to bring
his land into fse,

The report further goes on to expantiate the evils and mis-
chief of the current customary land tenwre thus:

"The evils and mischiefs of the current situation

are known. They rise to obstruct important program-
mes involved with the cowntry's growth. They loom

in the eonflicts between title holders in the rural
areas and owners and tenants in the burgeoning e&ities.
They affect large land owners and small., They have
cast many persons into uncertainty as to their rights.
Almost every phase. of the housing problem which the
team of United Nations Experts has explored has
brought forth the uncertainties of land tgnure as a
primary obstacke. It has been emphasised in conferen-
ces with architects and builders have been obstructed
in their operation; by small folk seeking to build a
roof over housing loans or Carrying out legislative
policy; by those concerned with advancing the building11
and loan movement; and by local government officials".

Similarly, in 1962, the Government of the defunct Western
Nigeria, appointed a committee under the chairmanship of
Dr. P.C. LLoyd to consider the registextion of title to lard
in the Region. 1In its report, the Committee made the

following observation:

"The problem which arise from the uncertainty of
title to land in the Region are toco well known to
need lengthy exposition. A man who wishes to
purchase or lease land cannot find out who are the
right people to convey it to himj; many men buy their
land twice from rival claimants or from two sections
of a family. Having acquired the land a man is
reluctant to develop it, being unsure of his rights
to it. When he does take the plunge and build a
heuse er plant permanent crops he finds that his lack

11. Simpsen Report, Ibd. paragraph 20,
...../205
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of secure title prevents him from readily selling the
oroperty or from mortgaging it to raise credit for
further expansion of his business. Well known is the
unscrupulous eebtor who has cited his house as securi-
ty for a loan and who immediately defaults claiming,
successfully, that the building is on family land and
cannot, therefore, be attached for his debts. Once
caught out, crediters are extremely reluctant to
advance maney to build a house on what seems likely
to be family land, ¥r to 1l®an money with a house on
family land as securitys Creditors presume, there-
fore, that all land within the traditional built up
area »f a town is family land until the contrary is
shown. Another serious aspect of the problem is that
valuable land lies unused because it is not clear,

by customary law, who are the persons empowered to
dispose of it, These issues have contrinuously been
raised before the Minister of Lands and Labour by
credit organization, such as banks and building
societies",

A Cemmittee set up in Lagos to investigate the problems
of the Nigerian business man reported that his inability to
raise cr8dit was one of his foremost Iaandicaps.12 The ques-—
tion now is, whether these sttuations that prevailed in
Ghana, Western Region and Lagos are of common application
to the Middle Belt of Nigeria? Their Lordships in the case
of TAIWO V. DOSUMU13 held that a trial judge in Nigeria
would not be justified in treating decisions of WACA upon
the customary law of certain communities in Ghana, as a
basis for judicially noticing a similar custom in Lagos.
Similarly, it was held in SANTOS VS. IKOSI INDUSTRIES LTD %
that it does not follow that the custom that beach land
belongs%to the entire community is universally recognizes«.

But, from the quotations above, it may be established

that the situation in Ghana is not different with Lagos.

Tt is submitted that the situations described above are

12, Report of the Western Regional Legislature, Sessional
paper No.2, paragraph 2, cited in Nwabueze, Nigerian
Land Law, p. 620.

13. /79667 N.M.Le.Re 94.

L 2
14. /194278 WeA.CeA. 29, %08
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oimilar and still prevail in the Middle Belt. Here only
féw titles under customary land law are registered. 1In
this research, I visited the land Registry in Nasarawa
h.6.A., of Plateau State, I f;und that there is no single
title held mnder native law.and custom which was registerﬂd
The same applies in Bafia tewn which is more cormopolitan
in the area cevered. From my investigations, one could
conclude that, the idea of registration of family property
held wnder customary law is not known to the peasant farmers
of the Middle Belt.

From these reports, it can be understoocd that the
absence of registration of land held under native law and
custom has contributed not enly to the economic drawback of
many families who own large trasts of land, but it is also
the root cause of many litigétibns for declaration of titles
to land.

The indispensability of registration of title to land
in every developing society could not be over-emphasized.
Simpson in his Report stated that:

"In a territory where settlement (i.e..adjucatien)
and registration of title was the invariable
prelude to any development, and where in the big
gowns it has been so long established that it had
come to be regarded almest as the natural order of
things, it is very eifficult to imagineigow
administration can proceed without it."

This means that in a society, where there are adjuca-
tions arising as a result of land transactions, registra-
tion of title to land is inevitable. It does not only
facilitate the quick dispensation of land matter e.g.

declaration of title to land, it has also come to stay as

part of the social phenomenon.

15: Ibd. péragraph 19. PRI e {4
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Compulsory registration of every title held under the
Customary law is therefore desirable. The usual method of
establishing title to land by oral evidence is fraught with
perils. First, as time goes on, human memory becomes aim.
Secondly, atimes, the eye-witnesses who could have given
useful evidence might have been dead. Therefore, thes only
evidence at the disposal of the court will be hearsay
stories. Title to land of registered will be free from all
these shortcomings. Once a title to land has been registeréd
in a land registry, it will be there indefinately and can be
consilted from time to time when an& transaction affecting
that land is to be made,

(c) INDIVIDUALIZATION OF LAND

It has been said several occasions that the nature of
customary land-holding, namely, Communal or Family ownership

is not conducive for modern develm::rnent..'16

The alternative
which is sought to replace this-legendary system of tenwre
is the individual system of ownerghip. ‘That is to say a
system whereby an individual has.an abswlute title to aland
and that title is s¥preme or not S'bordinate to any superior
title. A system which vests an individual with proprietary
rights rather than conferring us®fructuary, possessory or
occupational rights.

The call for individualization of land was born from
the fact that the communal and family systems of ownerships
constitute a stymbling block against economic development
and use of land. Hence it was said that in the system of

landholding which is based on a conception of a collective

rights in the land, the most conspicous effect of economic

16. Per Speed C.Je. in Lewis V. Bankole £E9Q§71 N.L.R. 82.
.l..../zoa
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develnpment will appear in the progressive individualizatiwn
of hold.ings.

Alot of aavantages have been conceived.for this mueh
needed change. Some of them include the fact that aliena-
tion of land e.g. sale, mortgage, lease and etc. will not
have to undergo such rigorous exercises of consent of both
the principal members and the family head. That it is faster
and more resolute for an individual to take decisions in
connection with his land than a situation where numerous
members have to be consulted and each with his varying
interests to protect. That in the modern time, alienation
of such lana er property for the purpose of raising capital
fer its development is granted enly on the basis of individual
ownership; the facility which every land owner in the present
industrial and commercial conditions cannot turn his back
against.

Among the advantages which is expected to be derived
from the progressive individualization of ownership is that,

it acts as a catalytic to land development. Thus, the idea

is that there should be a positive incentive to the improve-

ment of fertility of land., This is most easily adhieved

where the eccupier is also the owner, providee that owner-
ship is real aﬁd not illusory. "The ideal of a farmer

owning his farm, improve it by his own efforts in the certain
knowledge that he will reap the full benefit of his own
imprevements and hand the property on to his descehdants in
better coﬁdition than he received it, is a tempting one:
Therefore, the customary landhelding where the occupier is

na»t the owner goes to see the demise of this temptation.

..--../209
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However, it is my submission that its undue acceleration may
hasten th:» disintegration of the present social atructure.17

Another matter whic¢n readily comes to mind in connection
with this sugcestion is the form which it will take. Cerhainly,
individualization of land as I saie« carlier, entails prorie~-
tory ownership rather than possessory or beneficial wser. If
a radical departure from the ancicnt system is to be made in
order to cope with the socio-econ®mic demands of the presént
time, the form of individwalizatiom suggested is that which
will take the form of proprietery interest or owneréhip; That
is to say, that which excludes the reversionary interest of
the community or the exercise of any control by it.

Advantages which may accrue as a result of the indivi-
dualization of land are numerous. Firstly, transfer of land
will be facilitated since the doctrine of concurrence of the
head of the family with the principal members in any alienation
will be eliminated or dispensed with,

Secondly, it is an inceptive for obtaining capital. As
of now, credit is hardly given to holders of communal owner-
ship of land. An individual with a valid title to land could
obtain loan for the development of his land. This is an
economic adventage which every person with land particularly
in the urban areas in the Middle Belt is seeking for,

Thirdly, it is my submission that if land is owned
individually, the management of it will be more effective
or the decision touching the land will be quicker. 1In some
families, there is no proper management of properties. This

has resuited into the loss of heavy income. In otherwords,

17 See Chapter 6, for the advantages of Commuwnal ownership
of Land.
...¢0/210
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individualization of land will boost the mwrale of the
ownar who will be more concerned with the management of the
prcperty, while the communal ownarship of land kills this
moralec.

However, where there is a considerabde density of popn-
lation, the growth of the individual ownership of land may
l:as to a situation where some people will be landlords anna
others landless. Ultimately this may lead to fel%dalism.
But it 1s submitted that if the vast empty land in the
Middle Belt is properly workeea.eut and managee carefully,
the call for the individualizatien of land will be free

from this speculation.

(d) LAND DISTRIBUTION

It is often said that all land in Nigeria is "in fixed
hands", This means that under native law and custom, there
is ne single tract of land which is not owned or rather
which is ownerless. This is because, land under the custo-
mary law is held by communitieg, village or families spread
in a territorial patterp, Thus, if one should take a work
acress the length and breadth of the Middle Belt one would
find that he works from one territory to another and each
territory is under the control of a chief or community whe
claims the ultimate right of ewnership or title to it. This
pattern of ownership does not permit the existence of owner~
less lana,

Hewever, one conspicous problem of the customary land
law is its distribution. There is no general rule of distri-
butien of lane within the area of family or village land.
For instance, there is no specific number of hectres of
land which an individual, family or community is entitled

.-..Q/Zii
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to held. 1In the past in the Middle Belt, the amount of land
which a family or a community could held depended on how much
it could fight wars and confiscate the land of its victims.
Cmmtinities and families who succecdea in conquerring sther
families or communitics ended up with vast land under their
drmain. This had resulted into the irrcdular distrib¥tion
oy land. It is a common featuke in the MiM8le Belt to see a
family with large tract of lan8 stretching over several d
hectres unused, while others have little or not enough land
at all. Alot of reasons may be advanced to support this
irregularity in the distribution of land.

Firstly, the irregularity is linke& with the Coﬁ}lex
agricultural technique of the natives with its many differ-
ent types of cultivation and its irregular system of retation

of crops.18

for example, a farmer may held three or four
lafge farms fer the purpose of crep rotation. .Although, the
methoé'of.farming by crop rotation is an ideal ene, it ris
only sui;able where land is in abundance and the demand is
law.

Sec.ﬁdly, every farmer ewns a certain number of fields,
seme under cultivation while others are lying fallow -
which he tries to distribute over different sites so that he
can utilize different types of soil. 1In Lafia and Doma
areas, farmers are in the habit ef holding several patches
ef land for the growing of variety of crops. EQ. marsﬁy
land near water courses for the cultivation of rice, dry
sand soil for the cultivation of ground nuts, beans and

beniseed. While heavier soil is kept for the growing of

yams, corn, maize and etc,

18, NADEL, S.F. BLack Byzantium /19427 Oxford, Oxford
University Press, page 184,
..0000/212
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Thirdly, the problem of distribution of land is also as
a result of the very method of settlement of tha native
communities, whereby land lying within the vicinity ef
villages are heavily concentrated and the land which lies
far away of the villages within the range of 15 - 30 km are
less farmea, This method of settlement is common in the
Middle Belt areas except in Tiv land where there is a fairls
spread of settlements here and there im a scattered form,

Therefore, because of these reasons, in many parts of
the Middle Belt one sees tracts of lane lying waste, neither
inhabited nor cultivated but said to be ownes by some
Communites or families. Ironically, however, there are some
group of people who suffer serious shortage of land for
cultivatien. For example, the Hill Eggons of the Akwanga
Local Gevernment Area and the Mijilis of Agyaragw Tasha of
Lafia Local Government Area, all suffer from acute shortage
of farmlands. As a2 result they have to travel to Doma-
South of Lafia L.G.A., Loko and Ueegi areas of the Nasarawa
L.G.A. te® seek land for cultieation.

Atimes, even within a village, some families have
abundance of land lying idle. Whereas in some families
there is scarcity of land dwe to the burging nwmber of
family members. From enquiries, it is discovered that seme
landlords are deliberately refusing to grant these tracts
of land to their fellow townsmen who needed them badly for
farming. The reason they often give for their refusals
are that, it has become habitual with grantees to deny the
title of.their overlords, especiallly where the grantee is
a wealthy and influential person,

Seconaly, where there is a denial of title by the
grantee, they said, the ultimate place to settle the

secee/213
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dispute is the court of law. This, the people said, they
dreaded very strongly since it will involve waste of money
and their valmable times. Therefore, the safest course is
to leave the land idle with the hope that if the members
of the present generation cannot use the land their children,
grndchildren or gruﬁtgrnn& chilllren will one day use the
lanas.

Inview ef the foregoing)y it is suggested that there
vast, idie and unceuppied tracts of lane and forests should
be surveyed and their owners contacted so that they can be
used for agricultural resettlement schemes. Under this
arrangement, communities whose areas are over-crowded due to
burging population, or communities whose areas are naturally
not suitable or fertile for agriculture can migrate and
settle in these vast and empyy lands. Already, one such
agricultural resettlement had since been established in 1949
in Jema'a, in Kaduna State now. There what happened was
that a small group of families from the village of Zawan
near Jos, now Plateau State indicated their willingness to
fmigrate to the suitable area near the Jos - Wamba road in
Jama'a District in the Southern part of the present Kaduwna
State. The Emir of Jama'a granted the use of the land in
the first instance and allowed the settlers to remain as a
separate Birom Village subject to the District head of
Jama'a District, but indepenc<ent of the Village Head in
whose area they had sett®ed. The area was since declared
a r=settlement area under Requlation No.1 of 1950.19

If this suggestion is accepted, the advantages which

will follow are numerous. The resettlement schemes will

19. MEEK, C.K. Land Tenure and Land Administration in
Nigeria and Cameroons /1957/ London, Her Majesty's
Statisnery Office, p. 299. /214
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provide fertile virgin lands of the Middle Belt to those
farmers who wish to move from the congested and deteriora-
ting farmplands of the region to the schemes. For instance,
the Hill Eggons of Akwang> Local Government Are= whose
farmlands are naturally not sufitable due to its rocky natwre,
¢ n easily move to the resettlement schemes which could be
2stablished in any p:rt of Lafia Local Government Area
which has fertile virgin land for farming.

Similarly, the Mijili people, who due to congestion do
net have enough land to farm, and are now drifting to the
Southern part of Doma, and Nasarawa can do so more easily
and legitimately.

At this time of our development, when agriculture is
been given the utmost attention it deserves, it is eepress-
ing to see vast, idle uncultivated tracts of land. The
availability of land is one of the necessary ingredients for
the successful implementation of the policy of self-suffi-
ciency in food production. The Middle Belt is blessed with
this ingredient. Therefore, no effort should be lefit in
disloeging the effort of those who hold land and cannet .
make use of them and would not let others who want to make

wse of them do so with ease,

(e) THE CHOICE OF FAMILY HEAD

Earlier on, in Chapter Two, I have analysed who, the
family head is, his responsibilities and obligations. Also
I have considered the problem associated with his choice.
The suggestion which I intend to give here is that, where
due to some cogent reasons, a family <ecides not to
appeint a management committee but to retain a family heaa,

” 20
the stool of the family head should hot devolve automatically.

20. Lewis V. Bankole /790871 N.L.R. 82. oy
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The creteria for the chcice of family head, I submit shofld
incluae among other things, his ability to m2ke the best
use economically, of the family property. He mnst be a
dynamic person. He 210 must not be too old ana conserva-
tive as not to know the value of having such a property or
hcw to denl with it. The choice of a person who undarstands
the economic value and the commercial nature of property
would help to make maximum profit from the property. Also
it will racilitate the implementation of any useful reform
e+.gs registration of family title. Only a dynamic person
conversant with modern transactions in lami would care to
see that every fmch of family property is used for the
benefit of the family. In the Middle Belt today, the preblem
facing many families, particularly those in urban areas is
the lack of knowledge of how their family properties can be
utilized for the benefit of the family members, economically.
As such, the land owned by such families has not in any way
‘®eing used to improve their standard of living. Therefore,
with the help of a family head whe is able to mamipulate
the management of family preperty efficiently, such verse
and empty lands can be alienated to those who needed them,

thereby, deriving maximum eccnomic profit.

(f) THE ACCOUNTABILITY OF THE VILLAGE/FAMILY HEADS

We have seen that the responsibility of managing
communal land under the traditional law is vested in the
village head or chief. This is because, he has charmege of
all land in his territory and he is to seme extent in a
positien of a trustee and as such holds land fer the use and

benefit of the Community.21 This necessarily means that,

21. Amadu Tijani V. Secretary Southern Nigeria /192172
A.C. 399. - .../216
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the village or family Head is bound to render account for
his management of comménal or family propcrty.2

Natarally, the Middle Belt re#ion is blessed with
nat®ral resources such as foérests, with plenty econpmic
trees 1like raffia, palm trees, iroko and mahagony trees.
The Belt . is also bleassed with rivers and streams which
are gréat sources of fish. In addition there are vast tracts
of land with economic trees like mangoes, bananay 10cust‘
beans trees, and baobab trees just to mention a few. Most
of these resources are found orf communal lands and are
reaped or harvested Py the Village head or chief.

¥nder the Egbura native law and custom, the village
headlin ghe past would harvest all that were en tﬁe communal
lane, He would call the members of the council af elders
to share the produce among themselves. By this way, he was
managing the property for the benefit of the members of
his village or community, But now, this practise has
stepped and died a natural death. But the village heads
have continued to reap these sylvan produce for their own
benefit only. No body seems to bother at all, aboyt what
happens to benefits which accrue from such management,
Consequently, in the Middle Belt today, one hardly sees a
village head or chief who accounts for his management of
communal land, It is suggested, therefore, that an effi-
cient management system of communal and family preperties
should be evolved in the form of Management Committee to be
called "Management Committee of the Communal/Family Property"
for each village and family. It shall be the responsibility

of this Committee to render account of its management to

22, Archibong V._Archibong /7947718 N.L.R. 117; Oduniivy.
Bolaji /'%96;_7 LeLeRe 170
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the Cemmunity or family, periodically.

The advantages which will accrue from this s#ggestion
is needless to be emphasized. Firstlf, it will bring to an
end the menace of the Village or family heads who dse
Communal /Family property to the detriment of other members
of the Commlnity or Family.23

Secondly, it will minimize family ferds that normall$
threaten the stability and healthy relationship that exists
among family members.

Thirdly, it will reduce te the bearest minimum the
number of frauds, and litigations which often result into
Cdogsal waste of family money.

Although, this suggestion may be considered as a usur-
pation of the powers of the village and family heads who
occupy traditionally cherished and covetous positions; it
is submitted that the establishment of an independant body
to showlder the responsibility of the management of family
property is the only way out from the current practice of
mismanagement and abuse of that office by village/f-mily
heads.

The economic advantages which this suggestion will
further yield are obvious and do not need any lengthy
exposition. For, at this time of economic Hreiggs;oqf when
nearly all the state governments are finding it hard to
pay the salaries of the Primary school teachers, let alone
to execute some capital projects, the proper management of
communal property could be a good source of revenue which

ceuld be used to re-building some dilapidated schools,

repairing of some broken chairs or building of a town hall,

23. Salvador V. Salvador /79597 L.L.R. 52.
000606/21.
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At this time when palm-oil (popuiarly known as red oil) has
become a scarce and precious commodity in this country, the
proper management of oil-palm trees in areas like Otukpd
and other local government areas of Benue State, for instance,
cnula fetch huge amount of money for the benefit of the

peasant farmerse.

3+ CONCLUSION

From the foregoing discussions about title and manage-
ment of property under native law and custom of the peoples
of the Middle Belt of Nigeria, one can understand that, in
the M;@ule Belt, the often quoted maxim that under Customary
land law, land belongs to the Cemmunity, village or family
and that the concept of indivlidual ownership is foreign to
native idea is still in full force. This maxim has been so
well established that it has become the common law of the
peoples of the Middle Belt. 1In otherwords, the general
Customary rule is that land is owned in communal or family
bases., Throughout the length and breadth of the Middle
Belt of Nigeria, except in urban centres like Makurdi,
Lafia, Otukpo, Gboko, Suleja, Keffi, just to mention a
few, land is held by villagers or families as a corporate
entity. In these urban centres, individual ownership of
land is raring its head gradually. But in the main, the
predominant holdings are of the nature of communal or
family ownership.

I must reiterate that under native law and custom,
individual farming is not the same with individual ownership
of land, Views have been expressed in certain quarters,
that the practise whereby members of the same family farm
indiviaually is the same with individual ownership of land.
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This, I submit is a misconceptien of what individmal owner-
ship of 1land means under native law and custom. The fact
that an individual member of the family has volted out of
the rest of the family members and has established his farm
at the other part of the family land cannot be said to be
indiviaual ownership. In my view, this is an individual
farming or labour on thz communal br family propecty. The
owner of the farm has absolute right to what he grows en
the farm, But the title to the land or property still
remains in the family or in the community. And therefore,
under this circumstances it cannot be called individual
owership of land. This is the practice that preeominates
in all parts of the Middle Belt.

In Chapter one of this dissertation, it was submitted
that the problem of whether the maxim quicquid plantation
Sole, Sglo cedit applies under native law and custom or not
is still a matter of conjecture. Looking from the argue-
ments for and against the maxim, and the trend of the latest
judicial decisons, perhaps, the better position is that the
maxim applies. But this does not mean that it applies
rigidly or inflexibly. Thus, under native law and custom,
if a portion of communal land has been granted to a member
or family, the grantee acquires a more-or-less absolute
title in perpetuity. However, this is not the case with
family property. Normally, the title to family property
is vested in the family as a whole, in a corporate entity.
Therefore an individual has no separate portion which he
can peint at as his, If he developes the portion given
to him, he is entitled to make use of that development.

But as soon as he dies, the title to the property reverts to

..-.../220
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the family as a whole. His children cannot cl=im absolute
title tu that property, alihcough in most <ases they will be
allowed to make use of the property in the same way as their
parent diam, if circumstances permit. The absence of absolute
right te that portion of the property and the development
thereon, pre-supposes that the land and the development
attached to it are the properties o7 the family.

Therefore, the di}%%EQninto what is naturally found
on the land and what is artificially brought on the land
does net atimes provide sufficient qrounds to determine
whether the maxim is part of the native law and custom or
not. For instance, if a tree is naturally found on the
family land, it means that, that tree like the land on
which it is attached is a family property. The title to
the tree is vested in the family because it is the family
who owns the land to which it i1s attached. On the other hand,
if the tree was planted by an individual member of the
family in the portion of family property given to him by
the family, has that member any right to uproot the tree
when he is no more in possession of that portion? The
answer is obvieusly negative. As soon as the tree has
been planted, it assumed the character of family property.
The interest of the planter is only usufructuary, which will
last during his life-time. As soeon as the planter dies,
his children, and if he has none,all members of the family
will inherit it. Under the Egbura native law and custom,
even &f the children of the planterézgcalife, the interest
in the tree devolves to the whole members of the family.
This position of the law is the same even if a building was
erected on the family land.

esceees/221
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With regard to the management of communal l1and, in most
villages, the chief is the manager. He alimcates, collect
tributes or rents, taxes, and oversees that land under his
domain is intact - it does not pass to another village or
community unjustifiably, He is also, his community's recpres-
entative in all matters touching family property outside
his community.

Hewever, in most villages and communities the manage-
ment of communal property leaves much to be desired, For
instance, all mver the Middle Belt, Communal laWds are net
preperly managed and the benmefits accrueing from such
management accounted for., Apart from the fact that communal
lands have served as residue‘of lands for» which every body

to fetch thatching-grasses, to fish and to
has access to fetch firewood, '~/ ch-g/c vl w7 ond /
hunt.- . little economic consideration has been givento Ht, In
other words, the ample resources and raw materials that
exist in some communal .lands have not been properly
managed and accounted for. There is no single district in
the Middle Belt where sylvan products are collected,
processed sold and the proceeds used for the benefit of
the people. Therefore, as far as the management of COmm!nal
property is concerned in the Middle Belt, it is unfortunate
to say that everything is in shamble.

But the management of family property is more efficiently
and properly done, although it is not without some problems.
The general rule is that, a family property belongs to the
whole members of the family. And that each member has
the right to a portion of the family property; has the
right to income arising from the management of family
property and the right to have a say in the management of

.-..--./222



- 222 -
family property. It is found in the Middle Belt that thesge
rights _re not exercised equally by all menbers of the
family. For instance, despite the propeess made in the
modern time to accord women with their rights and positions
in the society, in some communites such as Alage, Agatu and
Eggon, wemen cannot be heads of the family. Abova all they
cannot inherit land left by their parcntse. 1In most occasions,
all matters relating to land are dealt with without consualt-
ing the female members of the family. The attitude of
relegating women to the background in all matters touching
family property should better be stopped. This is because,
it is contrary to natural justice, equity and good consci-
ence.

Similarly, in the management of family property, the
slaves or the descendants of the slaves have little or no
sav in the management of the family property. This is
because, they are considered not to be blood members of
the family., Their interest atimes is treated with naivity.
Nowadays, once it canbe traced that a person is a descendant
of a slave, notwithstanding his level of assimilation into
the family he will be disassociated from the management eof
family property. Although slavery and slave trade have been

24 Lyt in the Middle Belt today, the

abolished long time go,
social stigma which it carried with it is yet to be for-
gottoen or regarded as a thing of the past.

With respect to minors although they are not consulted
in the management of family property, but their interest is

always taken care of in all matters involving alienation

of family property. In the Middle Belt within the Mijili,

24, See Slavery Abolition Ordinance, 1916,
....../223



- 223 -
Egbura, Agatu and Gwari Communities, if a portion left by
a decea ad parent of a mincr is not in anyway nceded by
any member 2f the family, the portion will continue to be
fallow until the minor has becoma an adult in which case
he will automatically take possession of the portion.
Equally, in the management of the estate of the deceased
parents, the interest of the minor is paramount.

Strangers are not members of the family. Therefore,
in all matters concerning the management of family property,
their consultation is not needed. But sometimes, advice .
could be sought from a stranger, in a matter affecting family
property, particularly if he lives harmoniously with the
blocod members.

In the Middle Belt, in the past, transactions touching
landi were few or none at all. Today, although land transac-
tions are few they are entered into from time to time. 1In
urban centres like Makurdi, Otukpo, Gboko, Keffi, Lafia,
Suleija and Lokoja, sale of land has almost come to be
recognized as a natural phenomenon. But then, most of the
transactions are still made under native law and custom.
They are not made in writing in mosé occasions, or evidenced
in writing as it is required by the English Law.25 Loans
and pledges are still very popular.

As far as the security of title is conceirned, 1n the
Middle Belt, recourse is normally had to the customary
evidence in proving title to land when there is a dispute.
That is to say proof of title to land is always done by
oral evidence. This is because of the absence of documents
which could be tendered as evidence of title. 1In short,

in the Middle Belt, one hardly sees a customary right of

S P

?25. &oe Statute of Frands, 1677,
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occupancy been registerad in any registry. It is submitted
that the idea of registration of title of property held
mnder native law and custom is not known in the Middle Belt.

Customary land law being the law which evolved to servye
the needs of the peasant farmer has its advantagss and dis~
adwantages. It is communalistic in natttres This feature
has enabled it to provide social and individual securities,
Communal land has always serveld as a residue of land which
could be allocated to a member of the Commﬂnity in time of
need Therefore, it is rare to see a family or a member of
the family or community without land completely in the
Middle Belt.

Because the traditional landholding is communal in
nature, it has always served as a social security for those
whe could not work on the field to earn a living because of
their old agezrill-health. It also provides reliefs and
mitigate rancour which might be caused because of natural
disaster such as drought or infertility of soil. Whenever
any of these calamities has befallen on any family member,
the communalistic and socialistic pattern of the traditional
landé tenure enables the rest of the members to shoulder the
responsibilities of the person affected by sharing with him
the farm produce of the otherr members who have not been
affected. 1In the Middle Belt today, it is this type of
secial security which the communal land tenure provides
that made the lives of some old men tolerable and soothing.

However, customary land law has not been without some
shortcomings in the context of economic and social conditio=s
of the contemporary Middle Belt. It has been found that
Communal ownership of land militates against alienation or
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easy disposition of land which is a pre-~requisite for the
proper e€.onomic use of lands This drawback is attribnated
to the customary land law which requires that a valid aliena-
tion can only be made when there is a concurrence of the
family head and the principal members of the family. A
condition which in the modern time cannot be easily met.

Furthermore, communal landholding lacks incentives -
whether economic or moral incentives. A careful perusal of
the system shows that, the absence of security of title has
been the underlining factor for the absence of large scale
land transactions. Since most tracts of land are held
under native law and custome which requires no evidence in
writiing, most peasants in the Middle Belt are legally
handicapped to mortgage their lands to secure loan of money
from finance institutions and societies. The facility which
cunnot be dispensed with, inview of the present econwmic
development which land has an important role to play.

Recently, communal ownership of land has been found to
be killing the moral incentives of some family members,
particularly where communality of land co-exists with
communal labour or farming. In the Middle Belt it is trad-
itional to see several members of a family farming together
on the family land, Under this practice it has been dis-
covered that, some members of the family especially the
family heads, are in the habit of travelling from one place
to another without concrete reasons. Therefore, they don't
engage in active farming. This has caused some dedicated,
hardwerking family members to volt out of such growp farm-
ming because the activities of the family heads, are

morally depressing.
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Inview of the inadequacy of the customary land law to
deal with the demands and challenges which the modern
socio-economic developments have brought, it is submitted
that the future of customary land law is bleak, despite
its socialistic and communalistic advantagcs.

Finally, it is submitted that the problem with the
title and management of land in the Middle Belt of Nigeria
is that of the tenure system itself - i.e. communal holding.
No other suggestion can be helpful in sgzgs the root cause
remains unchanged. And since the system has become so
firmly established, it is hoped that as the society becomes
more complex and progressive, the need for the existence
of the system will fade way. Consequently, it will be
replaced with a better system capable of accomodating new

challenges and developmentse.



