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ABSTRACTS
The term "M ddle Belt" was introduced into the literature
on Nigeria by Forde in 1946 when he used the term to describe
the area of the Central zone in N geria where the politica
Cultural, economc, social and popul ation characteristic are
quite distinct from those of the forest |land of the South and
Sudan zones of the North. The region has been specially
defined as the area roughly coinciding with sone parts of the
former provinces of Adamawa, Benue, Ilorin, Kabba, N ger and
Pl at eau,
The whole of the Mddle Belt region is an open Savannah.
The mai n occupation of the inhabitants is farmng. This
i ncl udescropssuchasm || et, yanms, cassava, ri ce, gui nea-corn, beans, andn
beni - seed, cotton, ground-nuts, shea-nuts, palmoil, palm

kenel s and ti nmbers.

The M ddle Belt consists of numerous groups of people or
communities. They include: the Tiv, lIgala, |dom, Bassa, and
Agatu of the Benue State. The Al ago, Egbura, Afo, Gwari,
Mjili and Eggon of the Southern part of Plateau State. And
the Nupe Community of the N ger State.

The areas covered by this dissertation include Nasarawa,
Keffi, Akwarga, Lafia and Ame Local Governnent Areas of
Pl ateau State; Suleija Local Governnent Area of N ger State
t he whol e of Benue State. O hers are: the Koton Karfi
District of the Kogi Local Government Area of Kwara State
and |astly, the New Federal Capital Territory, Abuja.

In the past, land did not commend an enhanced econom c
value in the Mddle Belt, inspite of the fact that much i npor-
tanfce was attached to it as a primary source of maintenance.

This | ow econonmc value of land was attributed to three
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factors. Firstly, Land was plentiful. Secondly, the popu-
lation of the Mddle Belt was sparsed due to exeessive wars
and raids by the Hausas and the Fulani's of the far North.
Thirdly, with the exception of the few traditional transac-
tions such as |loans and pledge there were virtually no

transactions involving land due to the absence of ash econony.

Under these conditions, the tenurial system of the
peoples of the Mddle Belt was bound to be a sinple, ordinary
and tumd one; evolved principally, to neet their sinple
requi renents. Because of this, land was owned by vill agers,
Communities or by famly nenbers in a formof group. Hardly
was |and owned by an individual. This led to a conclusion
that under native |law and custom the concept of individua
ownership of land was foreign to native ideas.

Therefore, under the ancient traditional land | aw, the
bases of ownership of land are two. First,land is owned by
communities. Under this system the title to the comunal
land is vested in the community as a whole. And in nost
cases the managenent of the communal land is the responsibility
of the Village head or chief who in |oose node of speach is
referred to as the owner. He allocates, collects tributes
and all proceeds arising from the managenent of the communal
I and.

Secondly, the famly land. Simlarly, a famly land or
property is the property of every nmenber of the famly. It
is omed jointly indivibibly and no part of it is capable
of being owned by an individual nenber. The managenent of
it is the responsibility of the famly head who in npst cases

acts in consultation with the principal menbers of the famly.
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However, because of the nodern devel opnents, a third
type of ownership of land nanely, individual ownership is in
the bud in the Mddle Belt, particularly in the urban centres
i ke Gooko, Makurdi, Lafia Nasarawa, Keffi just to nention a
f ew

Earlier, it was nmentioned that in the Mddle 3elt of
Nigeria, in the past, transaction involving |and was unknown.
Wth the arrival of the nodern cash econony transactions
such as sale, gift, loans and pledge are on the increase.
| nshort, alienation of land which was hitherto not possible
can now be made provided that the consent of the Majority of
the principal nenbers has been obtained by the head of the
famly

In the whole, a careful perusal of the customary |and
law in the Mddle Belt of N geria today would show that,
the system evolved in order to neet the sinple, ordinary and
local requirenments of the peasant farnmers. Econom c consi -
deration, therefore, was the least factor taken care of by
the systemin the past. Rather, the comunal nature of I and-
hol di ng was seen as an inportant factor which could sustain
and pronote social cohesion in the community or famly.

For instance, the communal or the group farmng systemis a
device which provides both social and individual securities
which could be resorted to in tine of need.

However, despite these lofty ideals of the customary
land tenure, it was observed that, the communal nature of
customary landholding is unsuitable in the context of nodern
devel opnents. Several reasons could be accounted for this.
Firstly, customary land |aw does not provide adequate security

of title held under it. This is because under native |aw
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custom the use of docunents to prove title is dispensed
with. In nost cases, therefore, title to land is proved by
oral evidence which is usually not coherent.

Secondly, there is the problem of uneasy disposition of
property even at the tine when-the need to dispose it is
dire. This is so because of the doctrine of concurrence
which provides that for a valid alienation to take place
under native |law and custom there nust be the concurrence
of the famly head with the najority of the principal nenbers
of the famly. In viewof the realities of the present
circunstances it is always not easy to get such required
concur r ence.

Thirdly, the communi ty of |andholding has been a
maj or factor for the lack of economc incentive which is
vital for the devel oping and enhancing the val ue of proper-
ties in the Mddle Belt.

Fourthly customary land |aw does not provide a genera
rule for the distribution of |land equitably anmong the conmmuni -
ties. This, it could be noticed that certain comunities or
famlies have enough tracts of land while others are suffer-
ing from acute shortage of lad. Infact there is no limt
as to the nunber of accrage or hectre a famly could hold at
a time. These and other reasons are the nmajor problens which
customary land |aw suffers.

I nvi ew of the above nentioned shortcomngs it is
suggested that security of title should be guranteed by
conpul sory registration of titles, held under native |aw
and custom

Secondly, there should be established a coomttee

known as Famly Property Managenent Conm ttee which shoul d
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be responsible for the nanagenent of famly property. This
wll check frauds and m ni mse heckering and squabl es which
always threaten the stability and cordial relationships

which normally exist in famlies.

Thirdly, there should be an effective neans of |and
di stribution whereby vacant |ands could be allocated to
famlies and commmities who have not enough of land to farm
ne way of doing this is by settlenent schenes

Fourthly, individualization of land through the grant of
certificate of QCccupancy shoul d be encouraged. Al ready
in the Wban tows of the Mddle Belt region this nethod
of ownership of land is rapidly gaining recognition.

In the main, it can be concluded that the problem which
has beset title and managenent of |and under native |aw and
customin the Mddle Belt of Ngeria is that of the tenure
systemitself. The system despite its advantages cannot cope
with the demands of the people economcally. Therefore,
notwi thstanding the availability of land in abundance, |and
owers in the Mddle Belt still live in abject poverty.

This is because, the systemis obsolate, antiquated and
un-incentive. The only hope is that, as the society grows
and becones nore sophisticated the systemw |l eventually
die a natural death. This pessimsmis particularly

emnent with the establishnent of the present Land Use Act.
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GRNERAL INTRODUCLION

Land in the Middle Belt in the past, had no isgh econcaic

value, However, thid is not to be undersitood that-it had no value
at all, For, land had bheen a?oFﬁgeof economic social ahd political
prestige and honour. Those communities thatl had enough land to |
farm were considered as brave powerful and ricﬁ ohes . This was
because, they might have acquired it through series of wars with
thelir opponents as a result of which they defeated and confiscated
the land of their epponents. Therefore, any Community controlling
and managing largeaiand tract those days, were regarded as powerful

and bravey

Therefore, the importance of land, was more or leass, political
or social., The economic value was considerably low., This was

because, the only way by which land was used was by tilling it

for subsistance crops or to build houses for residence, 3Sale of

land or commercial transaction in land was almost unknown,

Thie limited economic use for which land was put to, was due
largely to the fadt that transaction affecting land was virtually
absent, This in turn, was caused by several important factors.
First, the population of the Middle Belt was sparsed. Jecondly,
land itself was plentiful. Therefore, there was no need for
spfaﬁbling or speculating for it. 4And this had given room fér
shifting cultivation, Thirdly, land had no much exchange value.
In other words, it could not be sold, since there was no need for

it, although transactions such as loan, pledze and assignment were

sometimes -carried out due to inequality of land fertility. These
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énd other factors have led to scanty literature gn the land tenure
systems of the Middle Belt peeple. It was not until of recent that
the study of the land tenure system in the region was attempted by

1
some colonial administraters, Bven the researches conducted by

these adoinistrative officers were net done with deliberate attempts
to know the Customary land tenure ef the Middle Belt people. This
is because the administrators relied heavily en the anthropological

aspects of the people of the Middle Belt rather than legal rcscarch.

Therefore, there is the need to further explere in detail the
system of land tenure of the various Communities or tribes in the
Middle Belt. This is necessary and desirable in view of the diver-

gified and heﬁ?ogenous nature of the Cemmunities in the Middle Belt

region which, inevitably, has led te the differences in their land |
tenure systems. These differences sometimes are minute and ignorable,

but atimes, they are conspicous and attractive and could prevoke

academic exercise.

2. THE MIDDLE BELT
Befere I delve inte the geographical background to discuss the
lecation and the extent of the regien referred te as the Middle Belt
of Nigeria, it will be of great impertance te first censider the
historical background of the peeples that constitute or inhabit the
Middle Belt,
The Middle Belt of Nigeria has been for a long time a foecal

. . 2
arca of migration, commercce and conquest. Legends have it that

1+ BOHANNAN, The Tiv of Central Nigeria (1953) London, Intcrnational
African Institute, BOHAMNAM, Tiv Economy (1968) Evansten;, N, West
gnévir31ty Press, $.3. AMEH, Ph.D. Thesis fer Y2le University,
i sLL N

2. FORDE, D. The Peoples of the Niger-Benue Cenfluence (1955)
Londen. Intermational African Institute, p. XI1I.
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with the exception of one or two tribal groups; namely, the Tiv
and Nupe, all the peoples of the Middle Belt are offshoots of thet
complex and wulti-tribal groups of migrants called the Kwararafla.
smong this complex group are: the Jukun of Gongola 3tate; Idoma and
Izala of Benue State, ilago, Afo, Egbura, Agatu of FPlateau State and
etec, These peoples were sald to have migrated to their pregent
locatidn i.e0 the Middle Belt of Nigeria from the far Hast when they
becane disloyal to their ruler or rulers as a result of relizious
difference. They travelled South wards until they settled in the
present Middle Belt region? But the Tiv and the Hupe group of
peoples have different ancestors., The former, according to the
local tradition hailed from South~East Africa and are said to helong
to the Bantu tribe, while the latter has its traditional relationship

with the Kingdom of Beni%

* phe Middle Belt region was in the olden days heavily and
insistently attacked, raided and depopulated by the Fulanis and
Hausas of the North. The people pad their early contact with the
outside world as early as 1830 « 1833 when Richard Lander, MacGrego
Liard and 0ldfield succeeded in their expeditions of the areas-
The term "Middle Belt" was introduced into the literature of
Nigeria by Forde in 1946 when he used the term to describe the area
of the Central zene in Nigeria where the political, cultural, economic,

social and population characteristics are quite distinet from those

3. HOGBEN, S.J., The Muhammadan Emirates of Higeria (1930), Oxford,
University Press, p. 198.

4+ MACDOWELL, C.M. Introduction to the Problems of Land Ownership
in Nigeria (1963) Zaria, Research Memo Series De 14.

5. FORDE, D. Ibid. p. xiii.
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of the forest land of the South and Sudan zones of the North.
The region has been specifically defined as the area roughly
coinciding with some parts of the former provinces of adamavas

6
Benue, Ilorin, Kabba, Niger and Plateau.

The region is characterised by sparsepopulation and low
rural economic development, while its potentialities for
development have not been fully realized as a result of its
shortage in human resources. The economy is bhased mainly on
food crops production such as guinea=corn, millet, yams, eassava,
beans, and maize. The export crops are of little significance,
though they include: beni-seed, cotton, groundnuts, shea-butter,
palm kernels, and ete. The Belt continuous to play a major role
in food crops production for the increased population of the
Southern, Eastern, and far Northern States. The lMiddle Belt,
in recent times has been regarded as the ®frontier zone' of

Nigeria?

3. IHE SCOPE OF THIS DISSERTLTION
This dissertation, as the name suggests, will deal primarily

with land tenure system of the peoples of the lMiddle Belt. Within

the Middle Belt region, the area®to be covered by this dissertation
are the Local Government Areas of Nasarawa, Lafia, Keffi, ikwanga,

and part of the Federal Capital Territory, abujas

6. LDENIYI, Land Tenure as a Socio-Cultural Factor in the Rural
Development in the Middle Belt of Nigeria (1973) Ibadan, Ibadan
University Press, pp. 281 - 283, BUCHANON, The Northern Region
of Nigeria, "The Geographical Background of its Political = B gl
(1953§ Geographical Review, pp. 451-473. '

7« United Nations Food and Agriculture Organization (196?)
Legricultural Development in Nigeria 1965 - 1980 (Rome

L]
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From Nasarawa Local Government area the native Communities
whose land tenure system will be discussed are: the Dgbura, Gade,
Lfo and Agatus. In Akwanga Division, the land tenure system of “he
iiada or the Bgon people will also be considered. ‘hile in Lafia
and Keffi Local Government Arcas the land tenure system of the
Gwandara, Alago and Mijili (Koro) peoples will also be referred
to. "These local governments areas are all located at the Southern

part of the present Plateau State.

In the Federal Capital Territory, Abuja emphasis will be
laid on the land holding system of the Gwari people.

Any attempt to discuss title and management of land of the
peoples of the Middle Belt of Nigeria under native law and Custonm
without referring to the three major tribes of Tiv, Idoma and
Igala will be incomplete and deceptive. This is because, they
form the majoxrity of the populace of the peoples of the Middle
Belt, Therefore, in the “@¥38f of writing this dissertation I
will always make some allusion to their Customary landholdings,
in broad terms, This is because, extensive researches of their

land tenure systems have been made by other writers?

Lastly, reference will be made to the land tenure systems
of the Nupe and Gwari peoples of the present Niger State.

4, MEBANING OF TITLE AND MANAGEMBENT OF LAND

A, IITLE TO LAND

The "term title to land" in its juristic use cannotes facts
9

or combination of facts which create rights and dutiesl Furthermore,

- ——

8. See BOHANNAN, The Tiv of Central Nigeria (1953) London, Inter-
national African Institute, BOHANNAN, Tiv Economy (1968)Evanston,

North Western University Press, S.8. AMEH, Ph.D Thesis for Yalc
University, U.S.A.

9. PATON; G.W. A Text-Book of Jurisprudence (1964), Clerandon Press,
Oxford p. 271 (3rd Ed.).
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mddyr the BEnglish land law, the phrase means the ultimate authority
in land., That is to say, the amount of degree of control one

has in or over land. It also means the lawful right of pcssession!
It may also mean the facts which if Pproved, will enable a plaintifff

to recover, and the defendant to retain possession of the land11

Sometimes, the phrase "title to land" is used synonymously with
ownership. That is to say he who has g title to a piece of land has
the right to use and enjoy the land, together with the right %o

posess alienate and right of reversion,

Under native law and Custom, title to land, strictly speaking,
is not normally vested in an individual absolutely. It is usually
vested in a Community, village or family. ' No any individuval
has the right of alienating it single-handedly, or has the right
to use and enjoy it to the exclusion of other members of the Community
or family. Consequently, the concept of individual ownership is

totally foreign to native law and Custom.( 2

However, with the advent of the foreign concept an individual
can now ewn: . land or have title comparable to that of his counter—
part under English law. Thus, in the case of ALADE v, ABORISHADE12
their Lordships stated viz:

"In Nigeria in the olden days it was to all intents

and purposes impossible for family land to be alienated at

family Communities, portions of it heing granted to

10, STONHAM, The Law of Vendor and Purchaser (1964) Australla,
rage 887.

11. LAVSON, Intruduction to Law of Property (1958) Oxford, Clarendon
Pregs page 865.

12(a) Amodu Tijani v. S« Southern Nigeria (1921)3 A.C. 399,
12¢ (1959) S.F.S.C. 167
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members of the family. In Nigeria as in ZEngland
however, modern developments have rendered necessary
the breaking of thése large family estates, and it is
a well established principle of Native law and Custon
that family land can now, provided the consents of
proper persons are obtained, be alienated to strangers
and such alienation if carried out in a proper way
épcrates to confer upon the alienes. the whole of the
interest, in the portion of land concerned, of the
family to whom it originally belonged. In other words,
the -al:ieneqe “gets what may be termed as absolute title
to land comparable to that obtained in England by way

of fee simple."

Thus, in the Middle Belt, today the situation is not different
from what is described above. That is to say, in the Middle Belt,
the principle of land law that title to land is always vested in
the Community, family and not in the individuals under strict
Customary law, does not represent the current practice within the
peasants., Therefore, an individual can now acquire title to land
but the Community still has Peverdtionaryrights in case of no person
to succeed. Also, if the owner should die intestate and he is
survived by children, the nature of the holding would inevitably
fall to family land again.

B. MANAGEMENT OF TLAND

Management may be defined as the co-ordination and integration
of all sources both human and technical to accomplish specific result.
Thus, management entails supervision, orderly handling and manipula-

tion for hetter result.



_

But legally and with particular reference to the management
of familv or Communal lands under native law and Custom, the word
"'"management" means the administration of Communal or family property
or land by the village ox family head for the Common benefit of all

the members of the family.

Therefore, management of land under the traditional law
comprizes of the allocation of land to members of the family,
the collection of rents, tributes, and the instituting of court
action or the defending of such court cases where title to land
is in despute or is in emminent danger of being lost.

Among other things, management of land includes the exergise
of power of alienation, the right to keep and distribute any preceed
accrueing from any transaction affecting family property, partitien,
the fiduciary duties of the family head to be transparently honest
and sincere in all his dealings with the family property. The
accountability and loyalty to the members of the family er (emmunity
are integral parts of the management of land under native law and
Custom.

Therefore, the management ¢f family land in modern timeg is an
essential part of Customary land law which has pre-occupied the
minds of modern writers on the subjecl? This is because with the
increasing value of land, economically, rather than political and
social values, management of family land has become necessary so
that maximum benefit may be derived., Therefore, better utility
and profit orientation call for proper management of family land

since this could not be achieved without proper management.

13« ~ KASUMU, A.B, & JAMES, W,R. Alicnation of Family Property in
Southern Nigeria (1966) Ibadan, Ibadan University Press;
EZEJIOFOR G, Alienation of Family Property in Nigeria (1974)
XIT Nigerian Bar Journal p. 47.
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5. THs MEaNING OF LaND

in tﬁe ancient Roman Law, land is not only the fhyéical
soil, but it includes all the buildings permanently attached
tc the scil or permanently fastened to anything which is attached
to the soii% Therefore, according tc %his concept he who owns
land owns what is beneath and above it. This principle is expressod
in a Homan naxinm Quicquid plantatur solo solo cedit; a principle

which now forms part of the English land law,

The tustle which is now -raging high is whether the principle ~
guicquid plantatur solo, solo cedit applies to Customary land law.
Justice Coker {as he then was) answered in the affirmativ;? He
said, "the mazxim quiecquid plantatur solo sclo cedit which is the
maxinm of most legal systemsg is also a part of Yoruba native law
and Custom". He went further to argue that no one member of the
family has a right to build his own house on the family land without
the consent of the others. Therefore, in defiance of this rule,
any member of the family who builds his own house on a portion of
the family property, it is submitted that, the maxim quicquid
plantatur solo solo cedit will apply, “"subject only in appropriate

cases to eguitable reliefs mpecially pleaded and jugtified".

' 16
But according to Obi, a remarkable aspect of African Customary

Law is the fact that land does not include things growing on, or

14, JAME, R.W. Modern ILand Law in Nigeria (1973) Ile-Ife,
Univergity of Ife Press, p. 13.

15. COKER, G.B.i., Family Property Among the Yorubas (1966),
London, Sweet & Maxwell pp. 45-147.

16. OBI, S.N.C. The Ibo Law of Property (1963) Sweet & Maxwell
p. 32. . . . |
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attached to, the scil and ¥hat neither economic trees nor housc-

form a part of the land on which they stand.

17
In his contribution to this contraversial debate, Lloyd

claims that under the Yoruba Native Law and Custom, a distinction

is nade between land (the soil) and improvement thereon.

18
According to (Olawoye, land includes the surface of the earth,
the sub-soil and the air space above it, as well as all things
that are permanently attached to the soil. But it does not include

minerals. They are considered to belong to the State in general.

Dr. Yakub&?(?% his view, says that "there is a strong
presumption that, the maxim quid quid plantatur solo, solo cedit
does not apply because the law treats land and fixtures differently
He emphasized that, "the general practice has certainly shown that
the maxim does not at all apply under the native law and Custom

19
of land tenure",

After having heard the views of the academics, it is petinent
at this juncture to carefully examine the decided cases on this
very important and controversial principle of land tenure. These
are quite a number of decisions which seem to be clear authorities

o 20
that the maxim is part of the Customary Law. In NWOGEM v, NZEKWU,

it was held in a previous action that the respondents were the

owners of certain land. In the present action, the respondents

17. ILOYD, P.C. Yoruba Land Law.

18, OLAWOYE, C,0., Title to Land in Nigeria (1974) Lagos, Evans
Brothers Ltd., at p. 4.

18(a). YAKUBU, M.G, Ph,D. Thesis (Unpublished) University of
Birmingham (1980) Vol, 1 p. 60.

19, 1Ibid. p. 61.
20, (1959)4 F.S.C. 138; Francis v. Ibitoye (1936) 13 N.L.R. 11.
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were also granted the possession and injunction restraining the
appellants from interfering with their ownership and possegsion.
Meanwhile, the appellants have erccted some buildings on the land
The appellants claimed to be allowed to demolish the building and
remove the materials but their claim was dismissed as misconceived,
since the buildings formed part of the land and therefore belonged

to the owner of the land.

21
In OKQIKO v, ESEDALUE, the plaintiff claimed the redemption

of land which was pledged by his grandfather to the defendant's
grandfather for three pieces of cloth which were equivalent to £15

or (¥30.00) in value in modern currency. The defendant who had
earlier planted economic trees demanded £1,000 in compensation for
the economic trees, It was held that pledged land is perpectually
redeemable at no extra cost than was borrowed. On appeal by the
defendants to the Supreme Court, the lower court decision was upheld,

The Supreme Court went further to say:

"It is also clear, nevertheless, that the pledgee

has no right to any compensation or credit for the
plantations, which accrued to the pledged land on
the principle of guicquid plantatur solo, solo cedit.
The law is that the pledgee should quit the land as
from the date of judgment in favour of the pledgor",

This decision after a decade was affirmed and applied in the
case of OTOGBOLU v, OKELENW%% The facts of this case are as follow.
The appellant instituted an action in the High Court against the
respondents claiming a declaration of the title to land, He aversed
that the parcel of land in dispute was originally flooded land,
reclaimed by his grandfather who occupied it until his death., The
land by succegsion devolved on the father of the plaintiff who was
the spritual head of the Umajada family. The plaintiff further

21+ (1974)3 3.C. 15; Bzeani v. Njidike (1964) All N.L.R. 402,
22. Judgment of the S.C. delivered on 19/6/81.
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alleged that the defendants had neither common ancestory nor any
vlood Telationship with the Umajada family, but were descendants

of strangers who had settled on Umajada family landes The defendant
clained that the disputed land was never flooded nor Iretl.aimed but
nad been Umajada family land from time immemorial. They elaimed
that they were the members of Umajada family related to the plaintif?f
by blood, and ¢ommon ancestory and that on the death of the plain-
tiff'a father, the first defendant had beconé the spiritual head

of the family and in that capacity granted the fifth defendant the
land in dispute jn order to build a house. The trial judge gave
judgmnent in favour of the plaintiff holding that both the land and
the building thereon was the property of the plaintiff, "for, he
who owns land owns what is on it", The defendant appealed to the
Federal Court of Appeal which reversed the judgment, On further
appeal by the plaintiff/appellant to the Supreme Court, it was
held that, applying the well established principle of quicquid
plantatur solo solo cedit, the fifth defendant had forfeited the
house he built on the disputed land inspite of the fact that he
completed the building with the permission of the High Court,

and he cannot be said to have been misled by the High Court.

There are few cases which show that the maxim does not apply

23
under Customary land law, In the Ghanaian case of SANTENG v, DARKWA ,

the facts of which are briefly stated as follow: A family member
without any assistance from other family members built a house on
a family land. He contended that the house so built was his
absolutely and not for the entire members of the family. A4t the
trial court it was held that the house belonged to the family; In

octher words, the house became family property along with the land.

Strother Stewart J. delievering the judgment of the W.i.C.i. reversed




the decision of the trial court holding that the house was the

property of the builder. He observed:

"No custom was proved that when a house was

built on a site of ruined house, the building
becomes family property. And I know no such
custor, I can find no authority for the proportiocn
that the mere using cof the site brands the house
with the stanp of the fanily properiy. .lthough,
of course, the site of which the house was built
renain fawily property",

The prcblem with Stewart J. in this case is that in his view,
the definition of land under native law and custom should not
include development carried out by an individual members of the
family receiving no financial aid or labour from any of the members.
In his view, the land and what is on it are two different things
and can be owned by two different persons. This view of the learned
judge secems to be compa¥ible with the provisions of the land Use
Act, 1978 and the Land Tenure Law, 1962, Under both laws, there
is a difference between land and the development on it. Thus,

a holder of a statutory right of occupancy has the sole right to
and absolute possession of all the improvements on the land.

25
But Aitken J., in CODJOEB v, KWATCHEY, was of the view th it tw

order to brand the house with the stamp of family property, the

contribution by the family must be substantial, and not slight.
Thus, in this case, a native bought a plot of land with money
acgquired from his cwn private trade. Later he built a house on
it, using a gate, some boards and iron sheets from a demolished
family house., The plaintiff claimed that the property become

family property by reascn of this. In dismissing the case,the

24, See section 20 L.T.L. 1962; Section 15 LUA, 1978
25+ (1935) 2 Wala 371.
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judge said:

"Is any assistance in noney on kind, however slight,
sufficient to impress a block of buildings worth
thousands of pounds, otherwise erected oy a man
entirely at his own expense and on valuable land

he himself has purchased with the character of
family property? Surely, there nust be sone

limit to such principle of native law if this

court is to enforce its observance..... and I
venture to suggest as such a limit, the proviso

that the family's contribution, whether in ncney

or in kind, must be a substantial contribution
before the court will hold that the wheole of the
land and buildings in question in any case have been
thereby impressed with the character of family property.
What will amount to a substantial contribution must,
of course, always be a question of fact depending on
the particular circumstances of every case.

In the Nigerian case of OLUGBEGOR v, OKONKWO€6the Supreme
Court held that where a person acting in good faith puts up
buildings or makes plantations on another's land, the owner of
the land may take-over the improvements subject to his compensating
the person who puts up the building or makes plantations on the
land,

From the foregoing discussions it is understood that there
is no unanimity of opinions either among the academicians or the
judges that the maxim applies under native law and custom, It is
ny strong submission, therefore, that the state of the law regarding

this principle is yet to be ascertained.

In the Middle Belt, the practice among the Communities varies
from one place to another. For instance in Egbura land, if a member
of a family built a house on a family land without the consent of
the other members of the family, and if later, this building becomes
the subject of litigation, the family member who built the house
cannot as of right demolish the building; because under native

law and custom the building once erected become the property of

26. Unreported, Suit No. 8.C./181/1972.
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the family. But where a family member doesn't want a house which
he built solely from his own personal labour to be branded with
the stamp of family property, the usual method of acquisition of
land is to ask for a grant from the Village Head for a virgin laud.
If this is done, both the land and the development upon it belongz
%o the grantee absolutely and upon his death only his heirs i.e.
his children can inherit it.. No any member of the house has a
rizht to go into possession of this house except with the consent

of the founder's children.,

Under the Eggon and Agatu Native Law and Custom, where a
family member built a house upon a family land without seeking
for the consent of the family members, and no any protest is
registered for so doing, it is assumed that the house so built
is intended to be used by all members of the family. Upon the
death of the builder his children cannot claim the absolute owner-
ship of the property because they will be barred by reason of the

maxim quicquid plantatur solo solo cedit.

Moreover, where land is leased or borrowed, unless there is
an agreement to the contrary the leasee or the borrower is not
entitled to reap the fruits of the trees standing on the borrowed
or leased land. Even where improvements have been made e.g.- where
the borrower or the leasee has planted some economic trees or built
a grainary or hut or dug a well, at the expiration of the lease
he cannot uproot the economic trees so planted, or tell the lender
or the lessor to pay for them. Neither has he no power or right

to demolish the grainary or hut so built.

Where trees which are permanently attached to the soil are
sold, e.ge. coconut, dried tree for firewood, mango or pawpaw trees
it does not mean that the buyer becomes the owner of the land on

which the tree stands. Also where gravels have been dug from one
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place and heaped at another place, the owner of the land upon
which the gravels were heaped does not automatically become the

owner of the gravels so heaped.

But this is not to say that the maxim applies very inflexibly.
Thus, the practice with the peasants in certain cases is that,
there is a division between developmen‘s which were brought to
the land by a family member and cther properties which are

naturally found on it.

If a member built a house and put it for rent, he is entitled
to the proceeds resulting from such a lease. But he cannot sell
the house without the consent of the family members; because the

land upon which the house stands is not his property.

As it has already been mentioned, it is my submission that
the debate as to whether the maxim quicquid plantatur solo solo
cedit applies to property held under Native Law and Custom, is
not yet over. The only hope we have for the solution of the
problem is with our Courts as the final arbitors and we look
forward for opportunity to present itself so that this principle
should be discussed with all its ramifications, As of how, the
issue ig like a Gordian Knot yet to e untied,



CHAPTER II.

TITLE 10 LAND

Introduction:

Under native law and custom, the often-quoted
statement is that land belongs to the Coumunity, Village
or family and never to an individual. ience, the concept

y —
of individual ownership is quite foreign to native idea.

Therefore, from this statement it can be deduced that
the basis of ownership of land in Nigeria under native law

2
and custom may be either communal or family.

2. TYPES OF TITLES IN LAND

Communal Title

Under native law and custom a piece of land may be
tagged as "Communal land". This means that the land belongs
to the Community which may be a form of a tribe or group
of tribes with a Common ancestor. Under this type of
landholding, the title to Communal land is normally vested
in the Community in general as a corporate group. Such a
group has the right to deal with the land as it wishes
Subject to such limitation as it may be imposed by any
laws It is the corporate group which has the ownership
of land with all its attributes. That is to say, the
Community has the right to alienatg.. subject to concurrence
of agreement, the right to usec and enjoyment of the land.
It has the right to possess and the right to reversion.

1. Amadu Tijani v. Secretary Southern Nigeria (1921)
2 A.Cl 3970

2., COKER, G.B.A. Family Property Among the Yorubas (1966)
London, Sweet & Maxwell p, 33, argues that the basis
of ownership is only family.
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In the Communal land no any individual can exercise
these rights to the exclusion of others. No member has any
identifiable portion of the Communal land which he can point
at, as his own absolutely. However, where a portion of
Communal land has been allotted to a member of the Community,
such member becomes the "owner" so to say. He can maintain
an action for trespass against a Community member who enters

into the land wrongfully.

2(a
Thus in the case of OKOH v. OLOTU %he plaintiff had
been in possession of land belonging to a certain quarter

for at least 12 years and planted trees thereon, and the
quarter knew about it and acquiesced. The deffendants who
were members of the quarter, came on the land and destroyed
the trees planted by the plaitiff, and their defence was that
the land had never been given to the plaintiff. The plaintiff
agreed that the land belonged to the quarter. He had incurmed
expense in planting the trees and growing them on the land,

of which he was in possession. It was held that the plaintiff
was and had in fact been in possession for some 12 years and
had incurred expense to the knowledge and acquiescence of the
quarter owning the land; he had therefore maintain an action
for damages against the defendants, though they were members
of that quarter, for their trespass of destroying his trees.

Under the Communal ownership of land, no member has a
separate title of ownership of the whole or any part of the
land., He simply holds the land together with the other
members of the Community.

2(a). (1953)_ 20 N.L.R. 123; Lewis v, Bankole71908) .1.:1‘1}l'f.‘§-a:151'



It is said that "a member of the Community holds nothing by
himself in the Communal land and yet holds the land together

L]
with the other members of the Community.

In the Middle Belt of Nigeria, Communal land varies from
one place to another. Sometimes, it includes land which is
under the control of the peorle of a village or town. For
instance, we talk of Dekina land, Idoma land, Tiv land and
Egbura land. These mean lands which belc ; to these various
Communities., Thus, each Community and the land belonging to
it may be called "Communal land".

But a times, Communal land may include the land which
comprises each emir:t2. For example, Lafia, Keffi, Nasarawa
‘and Akwanga emirate, lands, may be regarded as Communal lands.
This means that the emirate land belongs to all members of that

emirate as a corporate group and it may consist of several
Communities or tribes with several aneestors,

Communal land as the basis of ownership or title to land

has received some judicial pronouncements. Thus in AMODU TIJANI v,
ﬂ;ﬁ;_ﬂlﬁﬁg;gj it was stated suecintly thus:

"The next faet which is important to bear in
mind in order to understand the native land law

is that the notion of individual ownership is
quite foreign to native idea. Iand belongs to
the Community, village or family",

To further confirm this customary law proposition Meneondes
CeJs in his evidence before the Northern Nigeria Lands Committee

in 1906 pithily described the nature of the Communal landholding.

3. (1921) 2 A.C. 399 p. 404,
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Thus, he said:

"The idea underlying tenure in the native
Cormunity is that land is the property of

the people, and that the Chief is a trustee

of the people and that every free man in the
Community is entitled to as much land as he
reasonably require to support himself and his
family and is entitled to keep that land as long
as he uses it for the purpese for which it4was
granted and a2s long a8 he behaves himself".

A let of misconception has been formed about this concept
of Communal landholding, most especially by those who are
extroverts of the African societies. The concept does not
mean that the land is cultivated on %1lled together, and
crops plainted, harvested and stored together in one or more
graineries from which all members of the Community feed. This
is not the Communal notion which the concept of Communal land
bears under nat&g% law and custome Rather;, it means that there
is for instance, a tract of land which belongs to all members
of the Community by wvirtue of being born free in that Community.
And each member is entitled to a portion to build a house or
farm and he is absolutely entitled to all profits accrueing
from that land as a result of his direct personal labour, In
other words, an individual member in the Community is entitled
to the usufruct of the land in his possession only, Other
rights ef the individual member is that he is entitled to be
consulted in the management of the Communal land. He is also
entitled to share the proceeds arising from such management of

the Communal land.

In the Middle Belt of Nigeria Communal landholding is
practised by all Communities. One hardly sees land which

is not owned by a Community or tribe. As one travels neross:

4 Cde 5103, p. 66.
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the region, one passes tracts of land belonging to different
tribes or native Communities in a form of emirates or ¥town land"®,

It is therefore submitted that Communal landholding is the
primary source of landholding or ownership from whieh family

ownership stems out,

FAMILY TITLE

According to Mr. James and Kasunmi; the term family has
primarily two different meanings under Customary law., Firstly,
in its narrow view, it means immediate family i.o. the children
of the person whose family is in issue. But in an extended
meaning of the term, it means the descendants oi &, Common

ancestor,

Lloyd? defined "family""as a eorporate body created upon
the death of the founder holding an interest in land. I% ingcludes
all his or her descendants in the male line (in case of agnatic
lineage) er in both male and female lines (in the case ef cognate
descent group). New member of the group belonged to it by virtue
of their birth and they aceede to their rights at the time of
their birth".

Dr. BElias has defined the term "family" as the smallest

social unit in the bedy polity which is wvariously composed of

a man, his wife or wives and their children. According to Im,
Musgsagnder the Customary law, the usual type of family is the
extended onee. This, he says includes brothers, cousins, their

wives, children and grandchildren.

6. Yoruba Land Law (1962) London, Oxford University Press,
Pe 31.

Gsa)PIbidp OPQ cit, P 201,
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In the Middle Belt, in nmost Communities, the extended
forts of family is the one obtainable, For instance, the Tiv
Community is such a well organized type of the extended family
system with several members whe a_times may eonstitute a $own
or village,

Under the Egbura native law and custom the word ‘family'
nay mean the descendants of the founder i.e his children and
grandchildren, This is to say, anybody born free who can
trace his lineage to the founder is within the definition
of the term family. Thws, one hears people saying "this
land belongs to my great grandfather" or "this land belongs

to this house"s

(1) NATURE OF FAMILY PROPERTY

7
In the case of COKER v. COKER family property was

defined as a property which a father of a family sets apart
for his wives and children tu : cezupy jointly after his
deceases All his children are entitled to reside there with
their mothers and his married sons with their wives and
children, No one has any chargeable or alienable interest
in the family property. It is only with the consent of all
those entitled to reside in the family property that it can

be mortgaged or sold.

8
In OGUNDAIRO v. ABiJE, family property was defined as

the property which devolves from father to children and
grandchildren under native law and custom, and which no
individual child or member of the family can dispose off-%?
his or her will, until the property is partitioned and each

child or member of family has his or her separate share of
the whole.

7. (1938)14 N.L.R. 83 at p. 86,
8, (1967) L.L.R. 9.
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9
In the case of AJOBI vs OLOKO the court said that "the

primary purpose of a family property is, as the name implies,

to provide a place where members of the family can reside if

they desirCeecee™s

In the case of COKER v. COKER (supra) emphasis was laid

on blood relztionship or relationship by affinity. Thus, for
one to lay a claim as a family member he must be related to

the founder of the family by blood either agnate or cognate

as the case may be. This, therefore, means that if we subscribe
to this view, the domestics and the slaves are automatically
excluded from the membership of the family, However, the siate
is not wipped ¢lean as far as the relationship by affinity is
concerneds This is because according to the definition in
COKER V. GOKEﬁOwife or wives are considered to be members of

the family, But; under strict native law and custom, do wives
constitute members ef the family? This perhaps, is the reason
that prompted Olawoye to say that "the answer to the question
who are members of the family must codincide with the answer
to the question who are those entitled to claim as heirs of
the founder of the family at the material time?

Under the Egbura native law and custom and the Customary
law of the Afo, Alago, Tiv and Idoma peoples of the Middle Belt,
women generally don't inherit their deecsased husbands. The
reason for their exclusion from inheritence is not far to seek,
Very importantly, is the fact that woman are not blood or
biological relations of their husbands. Only members who are
biologically related to the dgceased can claim the right to
inherit from him, Theiefére, it is submitted that the definition

9. (1959) L.L.R. 152,
10¢ (1938) 14 N.L.R. 83,

11. OLIWOYE, C.0. Title to Land in Nigeria, (1974) Lagos,
Evan Brothers Ltd., p. 27.
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which included women among those upon whom family property
will devolve on the death of the founder of the fanily is wholly

inaccurate.

The fact that widows don't inherit their deceased husbands
doesn't mean that they cannot inherit at all. They can do so
fron the family where they were born. Therefore, under strict
native law and custom of the Tiv, Idoma, Bgbura, alago and
Agatu Communities of the Middle Belt women can only inherit from
their verious families and not from the families of their
husbands, But they would not be ejected from their residents
by the faet that their husbands are dead and they are not
entitled to inherit, In many cases, they continue to live
in the houses built for them by their husbands until they
themselves die. Therefore, their interests is of the nature
of possessory or usufructuary one lasting only during the life
time of the possessor.

(11) Ditle

Title to any family land is vested in the family as a
corporate body or entity. This principle was amply and
succintly stated in the case of OGUNMEFUN v, OGUNQEEgﬁZ the

facts of which are stated very briefly: The grandfather of the
parties to the action died intestate leaving real property to
which he was seised in fee simple. He left two children, a boy
and a girl, surviving him, When the girl died, she made a will
given her relatives her share in the property of X. It was held
that upon the death intestate of Thomas Williams Davies, the

founder of the family, the property devolved on his children

12. (1931) 10 N.L.R., 82,
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as family property. The court held that the devise was
invalid becausc:
"Pitle to the family land vests in the members
of the family as a corporate group. It is joint
and indivisible, no part capable of being alienated
absolutely by an individual member even if it has
been allosated to him without the eonsent of the
other members of the family".

From the above statment one can see that family ownership
is a bhasis of landownership and this statement is true of all
peoples of the Middle Belt. In other words, in the Middle
Belt, family ownership of land, like the Communal ownership
is a characteristic of Customary land law which has a Universal
application to all Communities or tribes. Land is held by

numerous families which constitute Village or Community,

The idea of the land being in the hands of fixed families,
may presuppose that no new families are created any more or
when they are created they may not have land, since land is in
fixed hands already. The practice under the Alago Customary
law is the same with that of Afo, Egbura an”. Mada Communities.
When a member of the family needs a new portion of family land
to farm or build a house and there is none to be given to him
from the"family pool", the affected member, with the head of
the family would approach the village head or chief for a
portion of uncleared Communal lande. If, finally an allotment
is made, the person to whom this allotment was made becomes the
"owner" of this land. If he dies the land will devolves to
the children of the grantee but not to the general members
of the family, This is the process by which creation and
expansion of family land takes placee.

At this juncture, it is petinent to look at one important
issue which is connected with family landholding -~ i.e. the
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nature of interest of an individual member in the family

property.

(iii) INDIVIDUAL INTEREST LN GROUP TITLE

0f recent, fhere have been ragged debates that the use
of the torm "ownership" of land to deseribe an interest in
land under native law and custom is unsuitable and misleading
and above all, it is said that such a terminology is aimed at
equating ownership of land under the Bnglish law with that of
native law and custoé? Therefore, there have been suggestions
®ory,. other suitable and appropriate terminologies to describe

an individual's interest in either Communal or family land <"
TEG e

: 14
In the case of OGUNMEFUN v. OGUNMEFUN, although no such
terminology was profferred but the court after stating with

lucidity the basis of the Cusitomary landholding went further
to consider the nature of the individual interest or holding

in such circumstances. It says:

“"Bach individual wmember of the family has in
addition vested in him or her what may perhaps
can be described as a right of user during his

or her life time., That individual right of user
is purely and simply a life time interest, On
the death of the individual that interest reverts
to the whole family though by reason of the uger
enjoyed by the deceased individual during his or
her life, the family will generally permit his or
her children to have among them the same user as
their parent had if the circumstances of the family
and the property permits®.

From the above quotation, it can be discernible that the
interest of an individual in his own portion of land allotted
to him by the head of family or chief is a 1life interest only.

13. Bnimi) v. Tuakyil (1952) 4% WACA 10, Amadu Tijani's Case
{1921) 2 a.C. 399. - -

14. (1931) 10 N.L,R. 82,
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That is to say, after his death the title to the land reverts
to the family or Community i# ¢ has no heirs. If the deceascd
is swrvived by heirs, the heirs will inherit him, although, it

is said thabv this is subject to some circumstances.

Therefore, inheritence to land held under native law and
custom held by one's deceased parent is not automatic., Under
Customary law of the Egbura people of the Middle Belt, once a
person died, and he is survived by a male child, if the child
is a minor e.Z. 7 years old, he cannot as of right inherit the
land which was given to his father.® If any adult member of
the family is interested in that farm to till, he will be
given., But if the surviving child of the deceased is an
adult who is capable of farming that land and there is no any
member who is interested in that portion of the land, he
automatically takes over the land. However, if the surviving
child is a female,'whether a minor or adult, married or unmarried
she would not be entitled to the land left behind by her father
as of right. In this circumstance, the title to the land reverts
to the family as a corporate group. But if the house is a
residential one, all children left behind by the deceased are

entitled to live, use and enjoyment of the h.ousal5

Thus, apart from the right of user which an individual
has in the family property. Other terminologies which have
been suggested are: possessory right, occupational or usu-—

fructuary rights.

The interest of an individual is said to be possessory

because he is in possession of the portion of the family property

15. Coker v, Coker (1938) 14 N.L.R. 83.
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as such he has the right to exclude all other persons fron
trespassing into the lanéﬁ This means that once a family.
land has been allotted to a family member he can exclude all
intruders including other family members, Therefore, while
that individual has a possessory right, the ultimate title
to that lahd is vested in the family. Whilc a member is in
possession he has no right to exercise any right which will

deprive the family of the right of reversion. In other words

he cannot alienate whatsoever the family land in his possession.

17
In KUMA v. KUMA it was said that the nature of Customary

landholding is in the form of Usufructuary interest. That medns,
the occupier is entitled to reap. the fruits of the trees
standing on the land, if any. Or, if he tills the land, he is
entitled to the benefit or income of his labour, In other words,
his own interest in the family land is to expleit its resources
for his own benefit while the ownership of it or title to if%,

8
in the main, remains with the familé.

Notwithstanding the call for the use of an appropriate
terminology to describe individual interest in the Communal
or family lands, the practice with the peasants in the Middle
Belt is that, individuals still refer to their portions of
land as "my land" (as if he has absolute title to it) or my
farm or my house = which means the improvements on the land.
The terms "our land” or "our house" are 5G1dOWlY yged, Therefore,
it is my strong submission that, the on going debates on the

search for better terminology to describe individual interest

16, Wata Ofoi v, Danquah (1961) { W.L.R. 1238.
Amankor v. Oblefuna (1974) 3 8.C. 67.

17: (1940) 5 W.A.CQJ‘L- 4.
18, Amodu Tijani's Case (supra).
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in the family land is merely an acadenic excrcise and uncallecd

fo%? Little has it, any relevance with the realities of the

present condition.

C. INDIVIDUAL TITLE

In the ancient times, individual ownership of land was
of
a phenomenon which was unheard. In the words/Raynor Cedos
quote,

"The next fact which is important to bear in mind

in order to understand the native land law is that

the notion of individual ownership is quite foreign

to native idea. ILand belongs to the Communjity,

Village or family, never to the individual"$

In the Middle Belt of Nigeria, within the Tiv, Idoma,

Igala Communities of the Benue State, the concept of individual
ownership is a phenomenon whi¢h is just seeing the light of
daye. Whereas, within the Afo, Gade, Egbura and Agatu of the
Nasarawa Local Government Area and the Mijili, Alago and Mada
Communities of the Lafia Local Government Area of Plateau

State the concept is yet to be known.

In the course of my research, what I have noticed is
that, within the peasants, and a times among the strangers
who are not conversant with the Customary land tenure, there
is a tendency to lgblée individual farming as individual

ownership of land. The two phrases are different and they

19. ALLOT: Towards a definition of Absolute Ownership (1961)
J.A.L. 93, BENTSI-ENCHILL., Does African System of Land
Tenure require special terminology? (1965¥ J.aL. 114,
?IﬁEEONigzgwards a definition of absolute ownership (1961)

20. Raynor C.J. in the papers he presented to the West African
Land Committee in 1906. Cited with approval by Speed C.J.
1¥ caseoof Amodu Tijani v. S.S. Nigeria (1921) 2 A.C. 399
at p. 404,
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cannot be used interchangeably. But what is the difference

between the twe phrases?

In order to understand individual farming, it is petinent
to briefly consider the system of family landholding which
before this time was predominant but now fading aﬁay.:_The
: sysﬁem was thot in ﬁhe olden days ten to.twenfy strong men
or mdfe would work on one farm which wa; anéd together.
Usually, the group would be headed and superviged by one of
the family members called the family heade His roles were that
he wag incharge of 2ll matters affecting family members. He
paid their taxes, married for them fed their wives, and children.
All members of the family owned allegiance %0 him. The land
which they farmed belonged to them all as members of the same
family, jointly and indiviaibly. | |

But nowada&s, a practice has evolved whereby each member
farms for himself and cater for himself, wives and children
and still live in the family house and farm the famlly land.
He reaps the frult of his labour, he alone. This is 1nd1v1dual
farming of land and not individual ownership of land. Individual
‘ownership of land pre-supposes that the individual has the
tiyle to land, He is entitled to the use and enjoyment of that
1aﬁd to the exclusion of all others., He can alienate it without

the consent of any other member. ' o~

But aécordiné to fhe practiée déscribed aboﬁe - i.8,
individual farming, the 1nd1v1dual is not the owner. He
has no title to the land. He only has the possessory or the
usufructuary right. He has no proprletary right.. The ultimate
title is in the family. Therefore, the assertion that individual

ownership of Iand is”hecoming-a popular practice at least in the
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*

Middle Belt of Nigeria,'I strongly submit, is not in consonance

with the prevailing practice within the Communities of the Middle
Belt. For instanee, Cole has sonfused individual ownership with
individual farming of land and has lebled  the latter as indivi-

dual ownershiv when he says:

"In the olden days farming wad mostly Communal,
i.e. joint cultivation of the land by the extended
family or family group and there was Communal
storage of the produce. Ngwadays this still takes
place but it is the exception rather than the rule.
Yost farming is done on an individual basis, i.e.
"by the farmer and his immediate family ~ his wife
or wives and his children. The breakdown through
from family or kindred holding to the individual
bagis has not, however, brought with it as yet

any perceptible development of the concept of
individual ownership. It is no longer kindered

or family group tenure - it is individual tenure..
But the principles governing this tenure remain
almost wnchargedw

. the
To be amply clear, there is no doubt thaﬁ/view expressed

above is asserting that individual farming means individual
ownership, As I have earlier stated, the praétice with the
peasants is that even where they farm individually, théy still
live in the family land and the land which they farm is family

21(a)
1and, The tenurial system remains unchanged.

21, Report on Land Tenure, Niger Province (1 Kaduna,
pagagraph 40, pp. 16-17., g ( 94‘9) ’

21(a) See lables 1, 2 and 3 at pages 32-34.



A SURVSY OF LANDHOLDING SYSTilM AMONG

LGBURA TRIBE OF NA WA L.G.ae, PLATEAU
. TATE
MARTITAL RBSIDENCE FARMLAND TYPES OF FARMING i
NAME AGE STATUS FAMILY/INDIVIDUAL FAMILY/INDIVIDUAL FAMILY OR INDIVIDUAL | REASONS ._
| _HOUSE _ |
1+  *3aluhu Agbari] 50 Narried Family House Family Land Family Farming Family H¢
2. Sapi agbari 43 ~-do=- -do- ~do=- Individual Farming To care A
better.
3. Adamu Agbari | 35 -do- ~do- ~do- ~do- ~do- |
4., Unmari Agbari 32 ~do=- ~do- —-do=- ~do- O _
5. Ibrahim Agbari | 30 ~d0o- ~do~- -do- -do- ~do-
6. Isa Agbari 26 -do- ~do- ~do- -do- ~d0=-
7.**¥Usman Agbari 22 Unmarried -do- -do- Family Farming I am not
Married.
_8B.**Musa Agbari 20 ~do~ ~do- ~do- Family Farming -do-
9,**Abubakar Agbari 19 -do- ~dQ=- -4 0= Family Farming ~do-
*Family Head ebwﬁm_mné

**l{embers Who Still Farm
For The Family Head.

AGBARI FAMILY



A SURVEY OF LANDHOLDING SYSTEM AMONG BASSA
IRIBE OF NASSARAWA L.G.A. .

*¥Members
For the Family Head.

Who 3till Farm

GWATANA FAMILY.

- MARITAL | RESIDmNCE FARM TAND TYPES OF FARMING| — =m
WVl AGE Pe— = _ . N '
Stk T..1US wnﬁwamszHdeth FANILY/INDIVIDAUL| FAMILY OR INDIVI Al
R Ehtoe i ND DU.
{. *Kaura Gwatana 45 Married Family House Family Land Family Farming Head «
Famil,
2., Wodi Gwatana 44 ~d 0= -d o~ ~do- Individual Faming To cal
myseld
perly,
3. BSeneni Gwatana 32 -d o= ~do=- -do- Q0= -de¢
4. Enyinzo Gwatana 21 -do- ~do- —do- -do- ~-d¢
5« **0zabutu Gwatana 20 Unmarried -d 0= ~do- Family Farming Not ye
marrie
6. **3Simakada Gwatana | 19 -do- -do- ~do=- ~do- ~dc
Te. **¥Soko Gwatana m 5 -do- -do- ~do- ~do=- ~dg
*Family Head. TABLE 2:2



|

r MARITAL RESIDENCE FARM LAND - TYPES OF FARMING | REMA
NAME AGE STATUS H.EIHIH.M. qulz.!ﬁuq? FAMILY/INDIVIDUAL | FAMILY OR INDIVIDUAL
N HOUSE . _
}e *Sukoilo Katayi 65 Married Family House Family Land Family Farming wmomSm
I'm 0}
2. Kure Katayi 50 -do- -do- ~do- Individual Farming | To car
-myself
better
s N Jemiye Katayi 53 -~do- -do=- -d 0= -do- ~do-
4. Manahi Katayi | 30 ~do- -d o~ ~do- ~d o- ~do=
5. **Jemidaga Xatayi 22 Unnmarried ~d o= -do- Family Farming I will
for my
s when I
o marrie
§. **ikunya Latayi 1% ~d0o- -do- ~do- Family Farming ~d0o—
*Family Head. TABLE 2:3

¥¥Members Who Farm with
the Family Head.

KATAYI FAMILY.
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..\ FALCTORS RESFONSIBLE FOR INDIVIDUALIZ.TION
(ii) P (0 751) [ I ——

Earlier on, I said that individual holding of land is
a concept which is jusf emerging in the Middle Belf. Therefore,
at this juncture, it is necessary to consider factors which
have led to the creeping in of this "foreizn idea™ into our

traditional system of land tenure.

In the Middle Belt, farming has been the predeominant
occupation with most Communities and families. In the_pést”_‘
this was done in a Communal or family manner. A times, a
family may run to to nearly one hundred members. Therefore,
the problem of earing for them adequately was always there.
Thus, a member's need could not be met very gquickly - and
satisfactorily. It was told that even the.two basis
responsibilities of the headH;}hfﬁmily i.e. to marry for
his members and to pay his annual tax were in most cases .
not accomplished casily, On top of this minyfamily members
went about without adequate clothing. Therefore, the condition
of the members apart from "feeding from the family pot" daily
was pathetie¢ and wreched. In short they lived in object poverty

not withstanding their large number.

Moreover, it is a common fact that, some fanily heads were
arrogant, extravagant and would not have the interest of the |
family members at heart. They mismanzced family fund arising
from the Communal or family farms. Some indulged in marrying
many wives and led ostentatious living; .all these at the

detriment of the family members.

In most cases, as the family enlarged gradually, it became
exceedingly difficult to control and take care of the members

adequately or to the members' satisfaction, Therefore, members

-
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who felt that they could not continue to bear the difficulties
any longer, started to find way out by quitting family house ¢
land to build their own houses and farmed separately. DBy this
severence, a member would established his own family consisting
himself, wife or wives and his children who could be taken care
of adequately and satisfactorily. Therefore, in the main; it
is the Socio-economic factors that led to the incursion of this

foreign land tenure into the Customary land tenure.

With the evolution of Cash economy in recent times, land
is now seen in the Middle Belt, as a subject of commercial
transactions{ In the urban centres; where the values of land
are higher,. people speculate and acquire land for the purpose
of re-selling it, or build a house for lease, pledge or mortgage.
To do this effectively and quickly, individual ownership of land
tenure was employed, since Customary land tenure constitutes a
stambling block against easy transfer of land or dealings in

land in these manners.

With the establishment of peaceful government in most

rarts of the Middle Belt, both the strong and the weak, the

low and the high can now choose to build his house or farm
separately., Thus, the essence for which Communal or family
ownership was founded is dying a natural death - namely, to
muster strengths to check any possible invasion by outsiders.
The Middle Belt being the focal point of insistence attacks and
raids, the Communities there were bound to live in a Communal
or family system to forestall attacks from such invaders. With

the stamping out of hostilities of one tribe against the other

22. TFORDE, D. Peoples of the Niger-Benue Confluence (1955)
London, International African Institute, p. XIII.
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individusl ownership of land is evolving at'a snail rate.

In the modern time; the need to practice individual system
of land tenure has been made more important than hefore.
Howadays, on individual's responsibities. haveg ,increased
manifold, <hus, an individual has to pay for the school
feeg of his children, pfovide medical care, better clothing
and housing. iHe wants to live a more descent and meaningful
life, not aluays in object poverty and squalor. This social
progress which an individual is struggliﬁg for to achieve is
not possible with the ancient system of landhoiding in the forn
of Communal or family systems These and other factors interiia
have made it possible for the individual ownership of land to
creey into our traditional system of land tenure which hitherto

did not accept individual holding of land.

3, HOY TO CREATE TITLE

In the introductory Chapter of this dissertation I briefly
attempted to define what the term title to land means. Under
this heading, I will enumerate and discuss the various ways by

which title to land under native law and custom can be created.

we GLPT:

A gift is the gratituous transfer of the ownership of land
from the donor to the donee. It essential requirements are that
it must be free from any undue influence, it must be voluntary
and unbargained. Therefore, where a gift toock place and it is
proved that the gift was done involuntarily or with coercion

or bargain, it would be declared null and wvoid.,

However, in most cases, gifts have underlying motives.

For instance, gift of land to a stranger may be done in order



- 38 -

to reward hir for his ;ontribution for the progress ana well-being
of nhis host. Instances of these specific contributions may includ:
2 case vhere a stranger is industrious in the farm, or in appreci.
tion of the stranger's military powers and assistance during the

2 .
slave trade? or he has been so transparently gcod and honest in

L
his dealings with his host. Thus, in AGZLOE v, SAFTCR, a part of

family loand was given as a gift to Sappor in appreciation of his
generous efforts in redeeming family property which was pledged

by a previous head of the family, who could not redeem ite

A times, a gift of land may be made as a form of bait to lure

a stranger to live in a place.

B. ABSOLUTE AND CONDITIONAL GIFTS

(1) ABSOLUTSH GIFT: 4 gift of land may be absolute or conditional

This nay depend on the terms of the gift,

A gift is absolute when it is not dependent on any condition,
Such a gift has the same legal effect as sale. That is to say
it confers absolute title or ownership of land with all its

incidents.

25
In JEGEDE v, EYINOGUN, it was held that a family could make

abgolute transfer of its land by way of gift. This decision is in
constrast with the decision in OLOTU v, DAWUD&? where 1t was held
that native land cannot under any circumstances be transferred or
given out absolutely. But in view of the Privy Council'’s decision

27 28
in OSHODI v, BOLOGUN and OSHODI v. DAKOLO it is now a well establis™

23. Agedegudu v. Ajenifuga (Unreported) F.S.C./413.
24. (1947) 12 W.a.C.A. 187,

25. (1959) 4 F.8.C. 270,

26, {(1904) 1 ¥.L.R. 57.

27. (1936) 2 all1 E.R. 1632,

28. (1930) a.C. 667.



native law and custom that family land could be transferred by

any means absolutely on the concurrence of agreement of the

principal members of the family.

In the Middle Belt of Nigeria, amongst the Tiv, Idoma
and Igala of the Benue State, the alago, Mada ard ¥ijili of
the Plateau 3tate, absolute gift was known and practised and

was used as a token of appreciation of someone's good deeds.

(ii) CONDITIONAL GIFT

A conditional gift is one where there is no absolute
transfer from the donor to the donee. In other words, it is
a temporary transfer of ownership with the grantor reserving
the right of reversion. Its incident is that the grantee
acquires the right of user which endures for specific or
indefinate period of time and may be transferred to his
descendentse

It has been argued whether gifts of land under native law
and Custom can be conditional. According to Dr. Musa G. Yakub%g
there is nothing like conditional gifts. To him, all gifts of
land under native law and Custom are absolute and could not be
recalled by the donor if the donee subsequently misbehaves. He

said once a gift was made subject to the good behaviour of the

donee, it was no longer a gift but something else.

29, See his Ph.D. Thesis (Unpublished) University of Birminghan
(1980) Vol. I pp. 132.
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According to Ulawoyé? a gift of land under native law
and custom can be conditional "and where such is the case a

Customary tcnancy is said to be created".

1
Mr. Justice Ollenm in his lectureg declared that "a

gift of land validly made is irrevocable".

But Bantsi-Enchill holds a contrary view. He said:

"For with us gifts appear to be made on the
bagsis of a general assumption of continued

good relations and gratitude, .... the view

that gifts under the indegenous law are

revocable on serious grounds can be said

to be the prevalent one...."
According to this remark, if a donee does not behave in good
manners to the donor he is liable to forfeit his gift. It
was argued that most gifts under native law and Custom fall
under conditional gifts. This is because according to strici

native law and Custom, lJand cannot be given out outrightly

under any circumstances.

30. Title to Land in Nigeria (1974) Lagos, Evans Brothers
Publishers, p. 44.

31« Principles of Customary Land Law in Ghana (1962) p. 115.

32. Ghana Land Law (1964) London, Sweet & Maxwell p. 366.
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There is no definition of what amounts to good behaviour.
But I sirongly submit that it must be some behaviour which is
acceptable to the grantor and which does not amount to depriving
the grantor of his reversionary title. For example, under the
Bghura native law and custom, if a grantee should commit
adultery with the wife of the grantor or his necar relation
e.5e his brother's wife or the grantor's father's wife, the

grant would be revoked even if it was meant to be absolutes

Similarly an act of theft would not be regarded as good
behaviour. Thus, where a grantee indulges in stealing farm
produce from his grantor's farm he (grantee) would be told
to quit the land even if the grant was made initially to be

absolute.

Other acts of the grantee which would be considered as
not of good behaviour may consist of incessant quarrelling,
especially if the grantee and the grantor are living in the
same house, In other words where enemity has got its way in
between the grantor and the grantee, the gramtor would not

hesitate to revoke the grant.

Where a gift is conditional, any breach of the condition
may result into forfeiture of the grant. Thus, where a piece
of land was given out for farming and the grantee turned it
into a residential house, the grantee would be told to quit

the land and to determine the grant as revoked.

In the Middle Belt of Nigeria, gift of land under native
law and custom is a well and familiar practice within the Nupe,
Egbura, Alago and Gade of the ILafia and Nasarawa Local Governmen?’

Areas of Plateau State. The game practice is familiar to Tiv,
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Idona and Igala of the Benue State. But it is done very
sparingly and discriminately. From the research conducted,
outright gift to a stranger is rare, In most cases gift of
land are m~de to only relations who would not be entitled to
land ag of right. For instance, it is the habit of the Girari
reople to move from their fathers house where they are entitled
to a portion of land as of right to their mothers house where
they are not entitled to land as of right to ask for a gift

of land there.

A gift under native law and cratom of the people of the
Middle Belt need®not be in writigz% Consequently, most gifts
are done orally. But they must be made in the presence of
witnesses. Under the Alago, Mada, and Mijili native law and
custom, and of course, the Egbura's a gift of land is always
followed by a"drinking party". Tha; is to say, the grantee
would buy wine and kola and cerebrate the occasion by gathering
people either in his own apartment or in the grantor's house
to witness the grant. Normally, the reason for such a gathering

would be mentioned and the drink taken to seal the grant.

(b) BORROVING OR LOAL. . QF LAND

To borrow a land means to acquire a grant of an interest
for a short duration of time for the purpose of enabling the
borrower to put the land for a particular use. Owing to the
shifting or fallow system of agriculture it is naturally to
be expected that a family head, whose family land reserve is

in fallow and therefore has no spare land to meet the interim

demands of rising adolescent members of his household, would

approach or other members of the Community for a temporary loan

3%. Molomo v, Olushola (1954) 21 N.L.R. 1, Alake v. Awawu
(1932) 11 N.L.R. 39.



45 -

34
of the needed lan « From here, it may be deduced that among

the factors that made the borrowing of land practiceable, are
the type of agricultural system we operate i.e. whether shifting
or fallow, or, because of the ever increasing population of a
family, there comes a time when the family land bhecomes
inadequate and the head of the family, therefore, is compelled

to borrow land from ancther family.

Among other reasons whieh may necessistate the borrowing
of land is the high economic value of a particular crop which
grow well in a particular land. For instance, in the recent
years the Eggon people of Akwanga Loeal Government Area of
Plateau State have been moving down the hills to Lafia Area
to borrow land in order to plant yams which have high economic

value,

Similarly, the Gade people of Area in Nasarawa Local
Government Area have been migrating to Loko and Udegi Areas
to borrow land to plant rice which economic value has risen

very astronomically of recent.

It is also very common to see farmers around Lokoja and
Koton-Karfi in Kwara State borrowing marshy-lands for the purpose
of planting paddy rice.

Population pressure may be a factor which will necessitate
a Community to borrow land from another Community. Thus, the
Mijili people with high population and all been devouted
farmers have little land to go round all members of the
Community adequately. Therefore, they mové to Doma South

of Lafia to borrow land to farm.

34s ELIAS, T.0. Nigerian Land Law and Custom (1960) London,
Rantledge & Kegor Paul Ltd. pp: 191 - 192.
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Lastiy, fhe infertility of the soil may force the owner
of such land to borrow land which is fertile to farm. Thus,
bacause of the hilly nature of Langtang Division of Plateau
State, most of its inhabitants have becn moving doun to
Shendan where land is fertile and suitable for the growth

of yams, millet, and Corn.

As regard. congideration for the loan, there is no Commcen
standard. Sometimes money may be accepted in view of the
present condition, But in the ancient times, consideration
for borrowed land might take place in two respects. Firstly,
the borrower might agree to surrender a proportion of his
annual harvest to the lender. Secondly, the borrower might
agree to work in the farm of the lender in lieu of the usual

35

annual produu”?

Where land has been borrowed and the bhorrower could not
effectively work it; what becomes the liability of the borrower?

-4

According to Eliu%? the lender may recall off the land borrowed,
and the borrower dispossessed of it and the devosit, if paid

by the lender returned to him. This statement of the learned
author is misleading, because, it triess +o equate borrowing

with hire,

Under the strict native law and custom of the peoples
of the Middle Belt of Nigeria, a person who intends to borrow

land does not need to deposit some money in advance.

Jecondly, if the land bhorrowed is under utilised, it is
not the concern of the lender, He can only recall the land

if he {the borrower) has something to do with it.

5. ELIAS, T.O0. Nigerian Land Law {1974) London, Kegan Paul &
Rontledge, p. 158,
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Sometimes, the right of the borrower to the land borrowed
may not include the right to reap the fruits of the economic
trees standing on the borrowed land. Vhere this right is excludcd,
it is obvious that the borrower would keep off the trees and
concentrate in cultivating it only. But=at times, the borrower
may be given the right to harvest such fruits and to share thenm

between him and the lender.

Normally, borrowed land is to be used for planting of crops
which may be harvestable or lifted yearly. Thus, it is not allowed
to plant economic trees on the borrowed land which would not be
lifted at the expiration of the agreed time., 4lso, erecting of
permanent structures on the borrowed land is totally prohibited

under the Egbura native law and Custom.

The incidents of borrowing land is that, the duration of
the borrowing lapses as soon as the crop is harvested. Therefore,
where % - land was borrowed for the planting of rice, the interest

of the borrower determinates as soon as the rice was harvested.

(c) CONQUEST

This is one of the methods of acquisition of title or ownership
of land. In the past, especially in Africa, powerful tribes were
notorious for their hostilities against the weaker ones. Slave
raids and wars were the order of the day. 4and by way of force
of arms, weaker tribes or Communities were conquered and subdued.
Therefbre, whenever there was a conquest, the ownership of the land
of the conquerred tribe or Community passed to the conquerror. Ior
instance, when the British conquerred the Fulani people between

37
the year 1902-1903 it (British Government) proclaimed itself to

37. MCDOWELL, C.M. An Introduction to the Problems of Land
gwnqrship %g Northern Nigeria (1966) Zaria, Research Memo
eries p. .






