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ABSTRACT

The present thesis di scusses, anong other things,
the el enents of succession according to Islamc Law. The
heirs are properly classified into classes, such as the
descendents, ascendents, colletorals, renote ascendents and
the distant Kindreds. The heirs are further categorised
into Quranic and residualries. the residuaries are yet
classified into residuary in his ow right, acconpanying
residuaries and residuaries wth another. The conditions
that the heir nmust survive the deceased in fact (de facto)
or inlaw (de jure) have also been fully discussed in this
thesis. D scussion is also focussed on the estate, its
defination, the conditions of legality and what right are
to be taken therefrom before the final distribution of the
estate of the heirs.

Li kewi se Paternity, marriage and patronage have been
out lined. The concept of paternity in englis and Pre-
Islnmc Arab Laws hove been discused brefly and
di stinctions have been nmade between the concept of paternity

of Islamand ot her systens.

For the purpose of succession, narriage has been cl assi
fied into three, that is valid, Fasid and Batil narriage.
The first type gives the right of succession to a spouse -
relict, the second type of narriage lives the right of
succession to the spose - relict there s conssumation;
the Batil nmarriage is void ab initio,and does not confer
any rights and obligations between the parties. Even though
slavery in the true Islamc sense is alnost. extinct in the

conmtenporary world, a brief discus been node on it.
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SYsLaM U INobiiralCh 138 PRE-Tob.liid afeBls
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Pre-Lul _ndc Peried, in tne hic.or:; ui Islun, is
knewn &5 ohie Janiliyyah peried in wadch sighi was right
and the las or jungle };i'eva:lled.

The Jacdliyyen aré.bs used to anm.erit one ansther
en three growais, blood relationmiip, [Alitzry alilianoe
and adogtion,l Juccessien amorny thi blood reluitives
wags restricied to toose whe cultiveted good horsemanship
and vwere L1z o crush the encmics, «nd chose whe were
really ston, me::..2 There was no iaberitaznce for am :
miner, & womkhn, whebtier she be & molLl..r, Iigtaer or
wife, or a d;xugher.B |

As For Lilitery alliance, iv =3 based on & coanfract
vatween t70o wen Lo help each ou~reo On¢ man used to
3ay TOo Losours

"Ly wlood is your blood Lid my an avenged
mupger is ysur a2n avelry od wurdier. Yeu
Will have the right to wnhérdt mwe und I
shedl heve the right to izherit yeu. You
zhall e ewing for mybhood"

When the obher person accephted 1%, vhe nilitary
alliance .ot toe musual oounbract vweire degped tc be
completse Jivnl One oi the twey divd bhofore the wther,
the swviviiy pervy weuld innsrils frouw une deccased
Persén, in eccocdunce te whot tho Luber neod stipulated .

tohimor § of Lhe deceased's est.ie in the absence



of sitipulat :i.orh_.5

As for adoption, it was 2 custonr in their society
that when an adult man would admire a young man, he
would adopt him; then the paternity of the ysung men
weuld be linked to him, rather than thab czi‘ his Xnown
father.’ When the men who claimed  the paturnity
died, the man he adopted would inhcrit him, aleng with
his real sons, and whore the deccased wes not survived
by sons, thc adopted person would inherit thoe whols
estatce by him:ael:t‘.7

INHERTTANCE AT THE DAWN OF ISLAM

The Pre-=Iglamic Arabian systom of succcession

continued at the beginning of Islam for some time,
until the role of inheritensa aoue in the logislationed
At this junctuxc, the Proghet (S.ja...b{.) initated for
Muslims a temporary system of inhertianco, bascd upon
the HijJrah, arnigratien from Makkeh to N&din&hpg This
systom is called brotherhood in pairs or Muwakhat,

botween o Makkon and & Madinise I»Iuslim,1o

This meant
that when a Mukkon juwigrent dicd having no blood
relativos in Madinnh to inhorit him, his Madinisc
brother in faith would 4nherit hinm, and his Muslin
hlood  relative, who did not undcrtake immigration to
Madinsh would not imherit him, as it was instonced by
the Holy qu"an:“'1
"Thosc who boliceve, and cdopted exile, and
fought for the foaith, with their moperty

and their porsons, in the casue of God, as
well ags thost Whoeeseossso™



.-l’

- 3 =~

The arcbic word "Wilayah", which apposrs in the
toxt of the above quoted versce, is interproted by
carly Muclin authoritics as mearnirg Minhertance™, whieh
aresc by reason of this logislzwl;.ion, bascd or.
relaticnship, hetween the Makkan imrdgro-nts cnd their
Midinan hostse ©  The wisdor in this leglsletion is
to cncourcgQ Musldibe to inndgrate to Madina in ordor
to become one so0lid foree, to confront their oncmias
and to encourange o fooling of mubual brust, hetwoan
the Makkons and their Madinsh hosts, ond to strengthan
the Islanic bomd botween 1;1'1(3:.1,13

This syston of suceccssion bascd on Islaaic
brothorhood continued for sowme time, until thare was
no more ncoed for ite This is because the Muosling grow
in nurber and also in nilitary strength, and the elty
of Makkoh was finally conqured, sc the zneccssity to
rake Hijroh, ie.0e ioodgration to Modinnh was abrogated,
by the Hadiths

“Pherc shall be no irnigration (tc Medinan),
after the congquest of Makkaha"14

Gonsequont upon this prophetic Hadith, the outugl
inhoritance arising from innigration and the concept
of Muwokhat (brotherhocd) was also abrogated, bascd
upon the Qurtanic injunction:

vpl1loh has not made for any nan two hearts
within hinj nor has He node your wives whon
you desert by gihar, your nothers, nor has
He nado those you assert (to bo your sons)
your sonse Thesc are the words of your
mouthss 4llch spoaks the truth and Ho shows
the waye Call then by (the nowes of) thoir
fathers; this is wore cquitable with 411ah;
but if you know not thoir fothoers, then they 15
arce your brethron in foith and your friends,.m
3.3334-5 , -



-

Later on, inheritonce throuh adouption wne wbolished,
in the above quoted verse ,16
However, inhoritance through #Hlitory alliance and
contract had rotifiod by Islow at the boginning,
continucd o8 uldlah Most High saya:.17
"For cvery one we have degrcecd heirs ovoer
what the sons and relotives 1oft, aand thosc
with whon you have cnterced into contract by
your OothSase"
The sbove quotod wersc was also later abrogatod
in Snrch Ahgab, Which runss'©
nalloh has not nade fur any ann twe hearts
within hinj nor has He node your wives whon
you dcsert by Zihar, your nothers ror has
Ho made those you assort (to Le your sons)
your sons. Thesce aro thoe words of your
pnouthse 4lloh spoaks the truth and He shows
the waye (nll thon by (the nomces of) their
fathers; this is nore coguiteble with Allah;
but if you know not their fothers, then they

are your brethren in faith and your
LricniSeresees Surs 353 4=5

as for inheritonce throuch blo.d relaticnship, it
is spproved by lslan although with some codificationse
Childron, no mtter big or spell, malc or ferale,strong
or weak src pormitted %o isherit by the Qur'ane'? Nob
only those who aro uenticoned but also the rest of
blood relatives, who cre Linked to the docctased
through closc relationship ore given o right to
participate in the inheritancu, subject to the rule of
¢xelusione

Islani nade marringe a acoond sround of inhoritance,
thus, plocing; the spousos in 2 poir, in nattera
auccession, but prior to this womon wns not porcitted
%0 drhordt hor husband, rathor, she wne anons tho |
rroportins anld/ or Chattels of the decosos to be



inhorited ¢<°

The permission piven to wilows to succced their
deceasad husband is contoinegd in the following
. : .2
Qur'anic injunctiont

¥In whot your wives leave, your sharse ig o
hoif, if they leavo no chiillscee®

The third ground for inhcritonce is the Glivntoge
arising fron menunission. The groun hos been Qdde% _
by the Prephotic Hadith (S..:'a..‘d.)zg

"Cliontera boleongs to hin who cnancipate ®

It ig inportant to know thet the Qur'aniz and
Hadith 1logislotions rogarding succosgion in Islaa did
not ener e ot unee, rath.r, it wos introduced through
a grodunl process, until it famolly acquired its
Present glructure, forn and substonce nal further
devolopea throuwh Ijtihad or porsonedl czhriicus of the
Mus Lin ﬁohuL:,rs.23
(V) EUnbOuk:

" Phe ypurposce of this stuly is the partial fulfiloent
of the roquirencnt for the Master's Dogrec ir Low (LL.M)
of abhnadu Bollo University, &rise

Nigoria is o country where non-Muslics 1ive as
pinority while Muslicns forn the nojorilty of the populacee.
It is aowong thoe Moslin populace, cspecinlly of the | |
Worthorn St~tos thnat sowue portions of Islanic 1rw, such
a8 the frily low, law of succession, Wills, Custody of
Children, Chariteble domitions ote,, apply. It is
mfortunnice that the Islacic law of Qisos or relaliations,

Hadd Punishicnts ¢tc., ore deseribod ne cld faskicned
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both in firn ~A substonce. In view of the relevance

of the Islaidic law of succession to¢ Muslins in the
Northern 3totcs of Nigcerin, atteupts are nade in this
stuly tc survcy the applicaticn of this law, the extont
tu which it is precticolly applicd in cur courts of law,
ieGe wrea Cuwrts, Uppor wrea Courts, wacria Qourts and
Federal Court of appeal.

(2) $QUFE:

" The stuly is copprised of five Chupters, excluding
the introductory choptere The introductory Chapter
will .serve as o bird's-cye-view, in introducing the
subsequent chapters to readers. Chapter one deals
with the clencents of Succession; like the deccascd
person, his hecirs and the legacy he has left behinde
Chapter two deals with the grounds of succession,
such as thc¢ blood relationship between the heirs to be
anl the deccascd; the parriage tic which oust be valid
and subsistin: ot the tiome of the denise of one of the
gspouses; and finnlly, thepatronngc, which conmes to
Play its rolc when a rester frees his forucor slavoe
The loter is entitled to inherit froo the foruer if
tho later is not, at the tice of death, survived by a

child, Chapter three deals with the inpedinents of
succession, which, legally speaking, constitute a
disqualificeticn of the heir froo ipheritancee. The
iopedinents cre rode of three thin se. These ore,
killing of the deeeased person Ly his heir, dirference
of religion betwoen the deceascd ond his heirs, and

slaverye
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The fourth chapter dcals distributicns of the
Bstate, othurwise known as the 1o, ccy or Tarikah.

The f£ifth chapter deals with scue sug ¢stiors on
how te ticke the inpact of Islocic law of successions
felt by Muslins e Now trends hove now vaerged whercby
soue westuern cductted elites, .ue to their ignorance
of the beauty and ¢xecllence of Isl.mic low, still
prefer the distributions of their estote tobe goevoerned

Brglish will's Lct 1873« The leg ol decisions in
apatra Vs. «kanke on one hand =nl Yunusa Vse wdebokosun
on the other arc living testioony to this unfortune legal
developrents in the Neorth and Southern part of the
country. Thc attitudes of thesc cducated clites nay
not be unconnectel with the fear of 2llcgations of
corruptions, which is a universal phenoncenun anong the
Arca and Uppcr .reca Court Judgcse Sccondly, the
gtatutory rcestrictions to the cffcecet that were there
arc conflicts between Islanic and thée unjust statutory
laws the later prevails is not only unfortunate but an
inposition on Muslios by the Nigerian juthoritics a
syster. of which the Muslins world-over howe no lcyalty,
in view of its inhcrent injustice, wherc uight is right
and the low of the jungle, in conteuperary Jahiliyyah
Nigeria prevails. In subsoquont chaptors, & call will
also be mde on the authoritics for their non-challant
and "I don't care" attitudes in appointing parasites
and corrupt persons to the iuportent office of @dae
These attitudes of the authoritics, have to a large

extent succoeded in no suall reasure in destroying the
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inope, oxeollenec, justices and beauty with which Islenic
law has been known for centurics, It hns nlse succeedod

in potrayine lslqiiic 1saw in blacl point drawn freo the

-

pagon point - Lox, so ruch so thel noet even swn-iugling,

but ¢ven the Muslins thomselves are scarced by the words
"lslode Law® whenover Whoy roecolloct the larze auount
of ogunidas suffercd by thon ot the honds of the
sow=callod Muslin Judgese Thoe nojourity of such
personncls who pan those courts sre cortupt, yot thoy
arc appointed to the orfice of the shorish Court Judgose
The auther®ics can not be responsinle for those
lapscs alonos The Musdin Uouych hos its own share of

the Llowme for keoping seveled lips on thoese prodicamcnts

Jdn which Islaondc low hos founl itsclf in theo countrye

This will e done by naking pleas o the authceritices
concornaed to freo Islanic laws gencrelly fron: tho
gtatutory provisions, restrictin, ite application in
toto, to Muslims, exclusively and/or any person not
necessarily o Muslin, wishing to Le pgoverncd by
Islonic 1owe
(3) APPRO.CH

Islan does not recognise the Old-adage "ive
unto Qearscr what is Cearscr's anl unto God what is
God'az4 Lut rather wpholds the Qurtanic injunction:
"do not forput your part of the world anl do zoud to
others, ns wllsh has done to you,"25 The approach
adopted in this thosis is going to be bLusod on tho

practical applicotion of the law, as adpinistered in



arca Courts, Upper arca Courts and ghoris Courts of

appocl, by thosc fuw learncd and God-forxring Muslin

Jul:ses, based on Islawmde law of [ialiki school as

oppescd to othur schools of Islaudc Jurisjprudcncce

The rcucarch is cssenticlly enpirical in noture,

for the followirg reasonss

( 4)

-

( 1)

(iii)

In the coursc of this rescarch, I was
granted imveorvicws Ly o« fow nuober of
leoarncd, God-fearin: cnd cxpericenced
Judycse It was very rcewarding to
interviow sonc Grond Kadis, Kolis,
Upper and hrea Court Jud, cse

In addition to vy scrvice for = short
roriod at Keffi _xrco Crurt I wos on
a8sistant Registrar, I hod a privilege
of witnessing and colleccting sanples of
the Court Procecding se

s o rescarch fcollow ond o law Lecturox,
I was onc of thosc «taff assigned to
coupile cases on Is' - ic Lnw, which went
on wpypeals to the st~te Shiriszh Courts,

20 phoriah Law geports, now in circulatione

Thiec assignient offcrcd in no sroll peasurc
an opgortunity in ¢xposin: uyself to the
operaticn of thesc Curts in the Islanic
Civil Litigaticnse.



- 1n -

(iv) Lostly, it wes rovesled during the coursc

. of this rescoreh thot ihe attitules of our
Muslin Judges boeane apporent to uce. From
all indications, it oppears thaot they hold~
fast t¢ thoe rope of Meliki Madhhob with

extrore rigiddiy 8o e so that any
Justficble diviations frow it, oven when
dictated by cirunstonces and inspite of the
availoble authentic Hadith, is regarded as
as cqual to taloo.
This will help to avoid unneccsgsary bulky-giged - thesis. T
will try as nmuch ng I can to roly solely on Maliki books of
law with o vicw %o projeet tho noctunl Maliki low, refering,
in rarc cnses only to other schouls of jurisprudence, when
NUCCSSOTY » |

SOURCES OF ISLAMIC L

Sources of Islanic law are classified inte Textual and
Hon~textusl sowrcess While thoe foruer is nadce of both the
@ir'an and Hodith and the lotder is nade of Ljtihud(reasoning)
of the Muslin juristce. "
(a) TEATU.LL SOURGIS
107 QUR'AN |

er%un, to the Musling, is the 'Ipsissimn Verbatl of a.llah,%
revealed in Pisce Meal to Ivumu:;adg?'(&_.h.w.), with the ain
of reforning o 1‘:'‘mitl?l’m@C‘LWOJ:-:LCLEB,p gpiritunlly and otherwisoe,
so that thobanighted world nicht attain o Divine Eerfection,ag

The bogos for Muslins to follow the qurlenie injunctions
in all natftors, be it spiritunl or otherwiso ore manye I shall

contend, for this purpese, with the following versoss
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nIt is not fittin; for = belicver, pan or wonan,
when 2 natier has becen docided by God and His
apostle, to have any coption cbout their dccicion:d
If any one disobeys Gol and His Lpostle, he is
indeed on o clearly wrong *,:-.th."jo
The gur'an s roevealed to Projact lanwew.d in picec uenl 6o
scttle questions that actually arosc for Llc.cision.31
The revelations of the Qqur'an to the Prophet were
extended for o period of twenty thmeo years, upproxinately,32
with thirtocn yoars in Mokkoh cnd ten yoeors in M.a.dina.33 -
contrist of the two Yums (Chapters) nakes it clear that
while the Makkan revelations s rounled Muslins in faith in
Gol, thc Medinon revelations werce neant to transloate the faith
into :-.ctiom.“34
2e UL
By dunnch or Hadith it sicply wueans the precepts and
teachin;s of the Holy Prophot (Jeiede)e In other words, it
is the¢ interprctations ¢f the Holy souvk by the Messencer of
Allch (‘J.-a.’u'.)_, who was the Lesroer f the Divine uidance 29
The Junnoh or Hodith is looscly called *ithar' or
%6

takhbar!

r

These arc the teriaincicey uwed by Muslin Scholars,
woll~yersed in the beicnce of Hidith, popularly known os
the Ifltz.‘rmdd.ithig.??

»llah the Most High says:

"Lnd whatever the Messengoer gives you accept

it, and whatover he forbids you, abstain(thercofron).e
38
n

Te8e
The Projhet is rcportcd to hiwe salds

"jon of you Locones o Leliover (lMuslir) -



until his desire is in (striet) necorxd with
thic Divine Message I brouwcht (to you) «39

It is the vioew of sone jurists thet the two
gources orce one and the szpw thing, since, Hodith is
an extention of the al-Qurtan, by wry of intcrprutation5.4o
Be IJTIL.D (RIASONING)
It dis defincd as:
a consensus of Muslin ocholars, fron apong
tho Muslin Cemunity, who ore able to
cmbark upon Ijtihad, on logal atters, aftor
the lonth of the Prophct (Gea.ie)! 41
The log,al points on which ijns (counscnsus) is bosed
vay sonc Jircetly from the (ur'en, Halith or reasoning

4e The rule of cevidencoe that avidonce of

of jurists.
two uen of Lorald yrobity is nocded, whethoer in Hudud
offei.cés or othorwiso, ir ottained by Ijrr..
2e Y3
after ILjmn, the sccond subsiZiory scurce of
Islenic law is the Qlyas. It o definced ose
B.n extention of ~ rule of law on which
(the Qur'sn, Sunnah or Ijsn) is silent, to
noense on which thoe sforo-roxnbtioned hove
(nlrendy provide solutions«'"43
The Fonad (hases) of giycs nny croncte dircctly
fron the Murtan, Hadith, or Ijune. The rule of law
that no tronscections of any kind nuy Lo made aftor
the second call to Friday proyers is hased coa

Fyas .4’4

3« EPWBLIC GLOD
The Rublic - good is konown ce Mosalih al-NMurszla,
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oustor.ﬁs.than any other school of Islacic jurisprudoncee
The rules of custai arce valid as long as they are not
in conilict with the texual sourcos of Islooic lawe 4n
cx..iiple of cust anory rule of law accepted by jurists ara
proscenta Ly o fionce H0 his fiances, gfuweh o8 sweoets and
clothess To the¢ Muslin juricts, thoso type of prosents do
not forn part of an agreed godag (dowery).
BIHOCLS OF JURIGPRUDBENCE
In the lifetine of the Mecsonger of allah (Seieife)s

gchools of Islanic law were not known, sinply becausc the
Holy Prophet was the only teacher who every Muslin aspired
to follow ond dniteteys It is for this rcsson that the carly
Mugdding Jdd not feel o need 0 cstoblish any schools of
Jurisprudence.

The schools of jurisprudcnce, in its truc scnsc,
flourished in the widdle of the dceond Coentury of Hijrahe
(i) OUL{ OF ISLAMIQ Lig
"7 8usNI SCHOQLS
BANAFT SOHOOL |
1« The first school in point oi tinc wes founded by Inan

an=¥awan bin Thabit bin Zaudoc, populorly known as great Ilnan
(Irarmul Atazan)e He was born in the year 80 LHe in the coity
of Kufah, in Irage He¢ was of thoe Porsian stalk. He received
his knowledge fron groeot loarned non, fron anong the Tabi'un,
(those who took their knowlcdge directly fronm the conpanions
of the Proghet)e Apart frow being o great Islenic scholar
he was o2lso a textilo morchant {(Bazzazg)e. His contenporarics,
such as Sufyan bin Jatid al-Thauri, Sharik bin Abdullahi
an-Nokho'i and Muhemnod bin *ibdur-Rahnon bin kbi Laylsh

- L



were cquolly uen of loarninge He dicd in the yoor 290 4.H.
2e¢ MALLCI 3CICOL:

e is ilaliki bin Lnos bin dLi acire His Grond fatheor
g5 one of the conpanicons ¢f the Pecojhet(JeireWe)y who foucht
weny bottlus sile by siZo with the Projhot (3eieWe)e HC il
born in Hadinch, in the year 93 ..He.

Ioor ¥Halilk was so lezrnoel tact pany learncd nen iron
auon, his Icrmier teachers 'nl casceiantes, reported nany
troditivns frow hip.

He .l tony students, vwho loter bhecane great scholhrs
of reputc, sudh s shafi'i, Huhacvizd bin Hasgan ond al =
Shayboni, Leith bin Sa'ed, adur-itah:-n bin Qisiu ctce

The school stocned froo the Madinch or Hijagi school
origiited by Uoar the Second Ehalifoh, Lishoh ond othor
conzmnions of tho Projhcte

The peoplc of Moghri: (Horth—iost Lfrica) and andalusic
(310in under Muclins) adopted it Lucausce of the visits of
weny jurists of thoge torritorics to Hijaz, which was the
terninzl of thedr journcyse licdinah in thesc days wos the
centre of lecrning. Irag (vhore Ghe Hanofi 3chool citr sl
in Eufsh) was not on the routce Purthernore, noradisn was
prevoloent aoong:gat the inhobitante of North africa and
aninlueiz, whe 1id not live in 2 Civilisaticn sush 25 wos
cxisting in Iraqe In vicw of their noncdisn, thoy were
closer to0 the poople of Hijnze .D.rt fron nomedisn, tho
tran=-schora=trade played an inportant role in iupertin:

Isl ydc law bucks of Maliki schovl into vorious perts of the

country, such a8 Borno, Kono ctce



Se  SlLI'I LCHOOL:

The third school was ostobliched by Iran Shofiti. Ho
wes born in Guza, Palestine in the ycar 150 LH. 4t onc time,
he tock his lnowledge from Iuao Melilk, and Sufyan bin
Uyaynch, ¢ reat luoarnsd of Moklihe Shafi'i was 80 great in
the field of Islapic Law and jurdispruicncce that he is givon
the titlc of the Pather of Islanic jurisprudencee In the
carly part of his lifc, he pade Baghdad abase for his
schoolarstic activitics nnl later, went to Egypt wherc he
finally resided and tauygnt ncay jeople who cane to take
knowle ¢ froo hime Muhonnz! bin Idris ash'shafiti  dicd
in tho yoar 243 LdHe = :
4e HalBuLI LGHOOL:

The fourth Iocu was Lhood bin Harlbali bin Hilal Lzzohloo
wsh.'shaybani Ll-Marwizie He was Lorn in the ycar 164 sdi.
He took his knowlaige fron gruct scholors such as Hufycn bin
(Uycynoh of liokkoh, Shafi'i and wuony others)e Ioons Bukhori
and Muslio reported 2 lot of troditions fron hine Inon
Homboli was the nost senior of Jhefi'its disciples whilc in
Boghdalde at his early life, he wos known to be & Huhaddith
(Irnnn in the field of the seicnec of traditions) and later
sWitchel off to tho scicnce of jurispruloncce He dicd in
the year 241 L. H,

B. SHI'S UCHOOLS OF JURISPRUDDNCE
<11l that I heve discussed 2bove is jcrtaining to tho

sunni schools of jurisprulcncce yhot I ghall now liscuss arc

the Bhi's ochovlse Sunni Muslins cr¢ thosc whe supported

-
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Khilrfah of sbubakoer, Udoor, Uthoon opd Wdd, the cousin wnd
son in low of thoe proghet. Thoe Jhitus, on the contraxry
supported the Khilafoh or 'uli only, lwesuse in their viow
e hod more legitimate clainse apoert fron belonsins to the
fo1ily of the Prothet, he wis oth the ccousin and thG son-in-
1oy of the Messenger of Aliche Horcover, he wag the f£irst
arrong the youth o cubrace Islsre They ollegod thot the
Proyhct willed that Ali should suceced hine

It is cloenr thoat the nnin roasons Lor the oplit in tho
Minalin Ueoh nre politicals The Shidtes do not zecupt the

ahadith rejported by the Sunnis.

le  YRE'. INAMIYYAH
This gronp wes called plmIthne wshoriyyvah (Thoe iwelvers)

becouno it advoented the clodus of the twelve Inomse 1
wod 0Au0 kKnown o shin Inaniyyah, becuasce of thoe inportonco
it attochel o the Juar, ite beliud in the infallibility of
the Inong, and its bolief in the ccondng of Mahdi (The
Refornur ) e

as Tupords jurisprudence, the fnoundyyoh Ghia sehool ism
net very swer Adffcrent fronm the shefi'i sehocl, so mueh so
that sone writers hove rogarded 1% as a £ifth school to e
ploced with thoe othir four Juani sciicols e

The achocl ig ocensionnlly atsributed to, ond named
aftter ITunn al-Jatafaru Sadiqe

The geheol is undoubtedly the largsest of the Uhina
gectione It hag beun thoe officinl ascheel of the Iranian
gtate ginee 907 L. (1501 4.D.)
2a LJI'LIY'."-. Ze LD LYY 41

L]



Thic school advoeated the ri-ht of the Inon Zayd Ibn
&li ng the Pifth Shin Inan, =2nl ~fter hin, the richt of the
dcsceentcats of Fatinah, thoe dauyhter oi tho Projhete The
Lo 2042 wos killed in action (122 4L.H.), in his war
against the zruy of the Umyyad Calijh, Hishou: Ibn sbd
2l-Molik, His son Yahys was killed threc yeors later when
he stogced o rbollion asninst ald-iUclid Ibn Yazids
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CHAPTER OND

1.1 THZ JLIMONTS Of SUCCESSION IN SHARI'AH

This Cheaptor consists, apart [rom the definition
of (Mirath) Succession in Islamic Law, the thrco
importont cloments of Jucccession, nomely, the deccasced
person, the heirs or the bencficiarivs of the logacy
left by th: decucsed znd the legucy whick is to be
distributcd to thé heirse Ve shell furthoer discuss the

conditions attachced to each of these clementse.

1.2 DuF INT3 0N
. Succession in Islomic Low has been defincd by
Shaikh Muhommnd Dasuki, o great and foanous Muslinm
Jurist, as
"y Jeicnce by which porson (heirs) who
inherit arc distinguished from thosc who
do not; The knowledge also ascertoins the
shere cach heir is ontitled to tokees It

2ll centres around the Bstate (left by the
dcceased person). 1

ELEMENTS OF SUCCESS ION
P 1. DICCASID PORION

Decensed pergson is one whosc nssots transfor to
hic o her hceirs by way of inhoritoncc, because of a
specizl relotionship that exists between him on one
hand, anl the decoascd on the othare The spocial
rclationships, as will be discussed at o later stage
of this thesis, 2rc blood, matrinonicl ond Wala,

rclationshipse Mals is an arcbic word mcaning the
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relationship which exists botwoen 2 forner slavo and his

nastere The mostor is entitled to inhuerit frem the

formur slave where he (fomor slove) dius and is neb
survived by an huirqz It is thoe principle of law
that the lugocy of thu deceascd poprwon cun not pass te
the hedrs wnlcss and untbil the doccasced person dies in
fact or in luwe In other words, the proovpositus must

predecease his or her hoirs.‘3

(i) DEATH IN FACT

The demisce of the doud porson in fact must be
cstablished by ot leost two witneoses of moral probity,
in accordancc with the provisions of Islamic law of
Ividence and Proccdures For this purposc, cvidence by
o nedical Doctor, inrespoet of death of the deceased
person may not be neceasary, in c¢stablishing his death
in facte.

A learncd, cxpericneod ~nd plous nuslin Judge will
accept cvidence of those who know the duccasgds Tho
witnesses moy be anong the relutives and/or friends of
the pracpositus, wvspecially those persons who happencd

to wash his bicr and bury hinm into his grav0.4

In obtaining this pivcce of evidence, the proctice
and procedurc in Arca and Jor Upper arca Qourta is that
the courts normally calls upon peoplce, onc aftor the
othor and the following dialogucs usually onsucs:

Court to Witnesss: Mdhot is your ncancth

Witness to CQourts MMy name is Mallon Hanget®

Court to Witncss: Myhero do you live?"

-~ . -



Witneszs to Court:

Couxrt to wWitncss:

Witncss 0 Court:

Court to witncss:

Witness to Court:

Court to Witncss:

Witncss to Courts

Gourt to Uitncss:

Witness to Court:

Court to !Jitness:

Witness to Court:

gourt to Jitnces;
Witness to CGourt:

25 =

"I live 2t Hoej,Loyin Joji Tudun
Woda, Zarine®

"ijhet is your occupation ™

"My occupation is driving."

"Do you know adoou Jbubakar of
Tudun wadoc, Zoria?"v

"Ycs, 1 know hiag®

igon you tell thé Gourt your

reclationship with hice®

"Ho is ny gorrone brothore!
Wihere is Adanu Jbubnker of
"Pudun Wada, now?"

"Hc is dend, cond has sinee beon
burricd at thi: cecootary on the
way to Zerio Done®

did

"How ycu know thot Adanu

Abubakar of T/i~da is dead?"

"] know it beczusce I was one of thosc

who washeld his bier,shrouded
his rcming intc xive picces of
whitc cloth onl buried hin into
his grovee"

"Whon did ali these take place?"
Mo dicd an? wos buricd on )
“Frilay, 6 &jeb 1407, wnich

eoncided with 6th Morch, 1987."

-
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Court e witncss:  ®What was the cazusc of his death?®
Witness to Courts "i motor nccilont on Xadung - -
T Zerin Road_."5

The witnesscs are called cnc by one in this rcennor,
until the donth ol the decoased is ostohlished through
the witnessca, The aln of the court is to cstablish the
death in fuct.

In soir oarens of the Northorn Stn‘tcso sggﬁoga@ria,
anong the practice and procedure in cstublishing death
in fact is thnot the heirs of thoe decd person nornally
g0 to Lren Court with torritorial jurisdiction within
their place of resgidencc, ncconpanied with a written
lettor o the court, containing nnmes of the heirs, the
deceased, and thu arca they coue froue Thoe letter
containg o plea for the digtribution of ¢state to the
hoirs. The lotter is nornaldly +aken to the court, by
the heirs and is writton by an officcer of the nost |
seniar traditiopnald heoad, say, in case of Tudun Wada Arcs,
the Warboi of Zazzou, populsrly called Sarkin Tudun
hﬁacla,fs |

Bven though no foe is legally preseribed for the
issuance of this letter, the traditionnl rulers etill
agk for ooncy hefore issuing the lutter to the courte.
Sore courts, on thcir part do not entertain cascs
involwing distributions of the csbate vhich arc neot
acconpanied by lotters from the rulorse The noney paid
to the rulors before tho lettors arc groanted is in

Proportion to thoe 2ssots left by the dociasede




e D

Bstoblishing dcath of the deccrused by cevidence is
done in strict corpliancce with the g 'anic injunctions
and the prophetic troditicns which preseribe as followss
"0 you who belive, if un unrightcous oan
Lrings you hews, look curcfully into it,
looot you hirn & pecple in ignoroncoe, thon
be sorry for whut you dide*7
The Prophet is reported to have  saids
"If pcoplc were to be given cccording to
their clai.:gl? they would clecin the lives and

properties others but the claimant myst
adduce Proofeccescccsess''8

Bven though the practice and procelurc illustroted
abhove 2rc not covered by the two textunl authoritics,
it is to Le presuncd that the Ijtihad has played its
rolc in rcgulating the practice and proccdurc in
details, depending on how expericnced o judge ise

DELTH IN Lad

Death in luw is Gsocnticlly bLoscd on rcbuttal of

the rulcs of Ististhab, i.ce presunptio logis, that is

logal mrosuaption 6f contdnuanco,that things are

presuncd o8 they cre until the contrary is provede In

cffect, it .:cans th-ot « person known to bc alive is

presuncd to be so until he is proved dead.

Death in loaw, as a condition of inheritancc in

rclation to the pracpositus, applics cnly wihecn @

person's whercabouts arce not kncwne In that casc, the

ereson is ca2lled o nissing persone
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WEGYN DOATH CAN NOT B3 LANCARTLINS

Whon relatives wao would hove inheritedl fron onc
anothor 4ic in o comwmon disnster ur in such circumstances
that it con not be ascertsincd with clarity as to who
pre-deceascs or survives the other, no one froo amwng the
dead relotives will lgherit froo tho othgr.g

The cdrcunstonces or disaster nny come about by o

collopse of bulldings, fire-disastcr, copsizal of o
boat or ship, drowning in o rivoer, fishtin o war in a
bhattle-ficld, ¢tc. rosulting in dJdesth of relatives or
spouses.1o In circunstances such ags these, none of thu
dead roluetives or spousies inhorit froa others. The
condition thot an heir nust survive the deceased is not
fulfilede In othor words, thoere is no inhicritance in a
gitustion whoere it can not be ascertained ns o who dios
first, anong the heirs ot

Notwithstonding all thot has been 3aid above, the
richt of succession anong relatives (nd/or spouses roliet
will rerain cponed to tho relatives or spouse relicet
even if the heirs and the deccased dic ot the sane tine,
which nakes it difficuld te ascertain with uccuracy as
to who dicd berfore whoewld For instance, if a fathor and
a son dic at the soae tine, say at day - broak (al-Fajar)
or ot the time of the sun - sot Prayer(ibgrid), and
that the fomer was living in Maiduguri of Borno Sizate
wahlle the latter weasg residing in Hinno of Niger State,
the son will inhcerit fromthe f£ather throuh his (sonts)
personal roprosontutives (heirs)e. In this casc, the

right 4o inhcrit given to the son is booed on geographical
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grounde It is o corrmon knowledge thot the doy-break or
Magrib proyers tince arc first sighted in Faidugurdi

before it is sighted in Minnae The prosuaption of the

law dis thot the dead son in Minna survived the doad

fother in Maidugurie JIn this sitwation, it will have to

bo proved thet one or sowe of the rolatives die at
doawn=breck, in Maidusuri whidke othors Jdic in Minna at the
sawe dawn-broask, with or without coLnon disagtoer or calanitye
The réletive who 4ics in Miona inherits from the former

who dics in Maiduguxri .12

This is the refleetion of the law of survival

according to Moliki ond other Jurists._"

To the jurists
of Xufe, Iraq and Basroah, the right of succession still
ronains openod to relotives whose death in the connén
calanity can not be ascertained .14
The neture of succession according to therl is that
cach heir inhorits distinctly and independently from the
Istate of une snother, and not fron the shore he or she

has inhoritedl fron the othar hciro15

LSTLTE.

The second Blewent of Juecession is the Rroperty,
legacy, or the Lstate Loft by the deccasced persone It is
this legecy th-t trunsfers after the person's denise to
his legal heirse We shall start with the d¢finition and
tochnical wacuning of the LDstate and the type of rights
attached to the dstate that nay or noy not be inheritable,
as well as logality of the listate, vseertalned clains,

liabilitics, ctco
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DEFINITICN

) Tarikah . . L
The neanhiry, of the word ' frei its linguistic

point of view, iz whot o person looves, after his deathe
, . L X Taxikah .
sccordin, to the dictionary neaning, =™ of & nan is
his Dastotces CThe fouous jurdst Kholil deseribes Tordlmi

in his al~biukhtasar, as a dead wan's legtoey thot he loaves

behind. This is tolen care of by linguistic view,

Gocordin: to the Mealiki view, ag opposed to Hanafis
and Hambalis, Tarkah iz whot a person leaves behind aftor
his doath, consisting f propertics ond othor financial
righto, repardless of who is entitled to thon, whoether
an hoir or note This is the grossg aesteie left Ly the
dead person, includinc any licbilitics thot uay bo
attached to ite

Llso, the leogacy nay consist of things which ore
entercd in the pozsession of & person and those not
entered intc hisg possession, such 2os his right in the
logpucy of sowne one e¢lsv, which hus noit yut Loeon
distributed. It does not watter whether the propertics
pay be dirceetly in his pogscssion or in Gthe possossion
of gonm¢ one ¢lse, roprescontiny; hin, such as o tenant, o
horrovwer, or cven in the hands of sone one who usurped
then (fron bthe owner)e.

ot is weant by rights here arc ascortained rights,
which arc not proportics in thepwolveg, but represent the
propertics, such as the right to build ¢ storcy-building
or the riihts which orhances the valuc of sone specific

propertics, such 2g the richt to drink (frou o well), or
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the ri ht of cascucents, drainogc or of certaln rights
which arc oporc of proprictory naturce Wll thesce things
wontionel! above arc Torkah in the vicw of proponcts of
this opinione

T RIGHTS @RL INH SRIT.BLE

at this ~t; ¢, it is essenticl to Bcuss the
inhcritoble or non=inheritcble rightse VWould the heir
step into the shoes cf the deceuscd person with respoct
to everythin: the decceescd owned in his lifc, which
exclusively belonged to him? The reply to this gquestion
is thot the heir docs not inherit the deccascd in
overythin: owncd by hin (the deccaged) in his life time

There ~re three types of thesc righiss The
inheritable richts accordin: to unanirous vicew of the
Jurists; non-inhcritoble rirhts according to the unanioous
vicw of thc Jurists; and the rights 2bout which the
Jurists hove disa reede

INHSRITAB WS PROPSRTY
(1) &1l the Jurists agrec over the inheritance of what
the pracpositus wos owing in his life=tine, such as
oovalle anu iuwovable projertics, and the purcly financial
riihts, such as dcbts which were in the honds of creditors
or blood=wit, which is thc coupcensction ¢f hunan life, or
the coupensation of a hunan liob, which was lost or dauoged
in an essault, ond rights which arc jpurcly of nonctary
nnturc, such g rights to build & buildinge The other
richts stci: up fror the proportye Jnon: thoesce arce the
rizhts to cascroents, dirninsgc ctce Thesc are richts
which arc linked with the property, thot is the building
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for which the coscvuents cr drainssc is provided.
(ii) Jurists cre also gerecd that personal rigchts
exclusively 2re restrieted to the dead purson ond arc not
inheritable by his heirse Thure -re, fur instancoe, right
of the lcid tan to his job, his title, his rizht of
Hidhonan (custoday) of children, nis right to divorce
his wifc, his richt tov beccone an o ent or reircscntative,
21l thcse risghts ~xr¢ not to be inherited from hin
(pracpositus)e The law locs not accord thoe heirs the
risht to inherit over thoese Lattcrs.16
(iii) Jurists have diffored over the rijhts of prew-emption
and the rights to stipulnte 2 conlition in the law
of Contraicts Joch of thesce is an exprossicn of desircs
and wish by the deccased, anl for this rcason, the rights
arc¢ poresonal in thoeir noture and cxclusivoly restrictod
to the decoisud onlye This is particularly the opinion
of the Honnorfi Jurists.17
The najority of the jurats, including the Malikis,
hold a controry view to this opinion held by Henafis, in
thaot the ri‘hitc, thowh they are poersomnl in their noturo,
they are still linked with the properiyes In other words,
they are oworc of = proprictory nature, Thorciore, the
heirs can legally step' into the shces of the deccased
person in rcspect of thcm.18
The Hanafis orc of the vicw thot inheritance in
Islon is so inportant that it nust hove o legal Lacking
¢ither fron the Qur'an or Haodithe It lots not just stco
up in a vacuuwr Or cone up mercly os 2 vain Jdeosires To

butress their urguncnts, they quote the following



traditions

wihoover leavem any wroperty it shall
helory to his hoirs® 19

In the licht of the above quoted tradition, it is
the opinion of the Honafi Jurists thot succcssion is
confined routrictively to "Pure Proycrty® and thot no
othor richts can bo attached to k.20

The rejority, alone with the Malikis, arc of tho viow
that definition of proporty includes prorerty =~nd any
other rights linked with ite This neans that the majority
is opposcd to tho Hanafi viowe The pajority toc rcely on
the following troditions

wmhoever leuves any property or rights it
shall belon: to his heirsm 21

The Honafis dispute the additionnl words "or rights",
26 a rore asudition, in the traditione It is the view of
the mjority thot the Hodith quoted Ly Honofis is
inconplete .22

111 LOGAL1LY OF THL. FROFERTY

For the deccascdts eostatc to be inhcritable LY hoirs
in Islanic Loew, it wust be le ol accordinz te the
requirenents of Islaodc Lowe.

For cxoanple, wine, or anythin: intoxicating, no
patter how costly it may be is considercd illeganle
Sinilarly, an Idol or flesh of anionl's meat declared
inpure in sharish is outside tho purvicw of Islanic Low

of inhoritancc.23 Concession ig, however, given to
troensmet busincss in iopurce things, proviied that they're
not meant to be conswoel pusp rather to derive sone benafits

therefroce Inclulded in the list of such inpure things
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is the skin of a dead goat, sheep, cow, camel etce. Whan
the skin is tanncd, it may be used as a container fer
grains or skin bage This type of things may be legally
inheritable by heirs .24

Even though 2 Muslim is permitted to kecp a dog for
the purposc of hunting, yct the sale ov it is illegale
Hence, the procceds rcalised from the salce may not be
legally transferrcd to the heirse (hether muscial
instruncnts wre logally inheritable or not depends en the
contents of the music and the purpose for which the musics
is madce The dotermining factors arc whethor the composed
musics and the purposc ror it arc incopatiblc with the
25

tecachings of Islam cor nota.

SETTLUMENT OF CLAIMS

Aftor thc demise of the deccasced, the csteie deges not
pass to the hecirs automatically nar docs the heirs right
to the cstate crystallizes until all claims whether against
the estate or the deccascd person personally arc first
scettleds In other words, no logacy can pass to the heirs
without dischargine liabilities and /or obligations from
the logacy to thosc to whem they arc duce Thése clains
arc not, however, c¢qual in their strensth, rather some

take procedence over othurs, as will now be cxplained.a'

(1) ASCLRTLINID CLATMS
Glaims under this topic may be ascartained whother
heforc or after the demisc of the pracposituse No
proference A8 given to onc over the other; they arc treated

as having aqual strengthe In Hanafi School, the clains

aggerteined before death takce prefercnce over the one
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ascertaincd after the denthe 27

The ascortaincd clains zre dofined to include, for
instonec, sowethine purchased by the decensced person which
he could not cffecet paynent before denth, but has not boen
delivered to I (prepositus)e The scller or vendor is
ontitled to retuin it until he rociives considoratione This
necans thit the thin: in question has to be distinguished by
appropriuting it Lrom the rest of the ostite, subjoct to
recoiving the price .28

If giltat (o toing) wos purchoscd by = nan whilc still
alive and lctor bocoucs bankrupt and an suction was instituted
cgainst hin (bankrupt) for the rucovery of the thing, and
Judgenent vas passed accordingly ogainst the purchaser for
the recovery of the purchascd thirng, Lut boeforc it vwas
rcececovercd by the seller the buyer dics. In this casc, the
seller would hove ~n absolutc priority over any other
croditors to take back his propurty.zg This is becausC cven
the deceased person would have no better clain on the
thing had he been alive over the rightful cloinants, lot
along his crcditors.30

Our discuscions above rclates only to the cluins of
individual ag~ inst the cstate of the deconscd, which is ono
of tho lists of thoss clains. Tho)obolus arc tho claius of
41l ah ogainst cithor tho estate or "the doccascd hi::.scl:f.a

The claius of Llloh ogainst the cestotc, include, Hadyah
or an aninonl usually sacrificcd by o person undertaking
pilgrimmge to the Holy land, to atone for on act or omissions
resulting fron Hajj ritcs, on condition thot the anipal was
garlanicd before the donmise of the preaposituse This, in

cffoct means that whorc o person dics lenving a2 gorlanded
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for saerifice in the Holy Lend, the eninal can not

aninnl
forn part of tho estate of the doccased poraons It is
to be soerificeld as suche

The ligt of the asceertained ¢l ~dn given cbove is not

exhaustives, There are nany othero.

(ii) PUNZRAL BXPONIES

The next elaoins in order of priorifty nre thoe funcral
cxpensvs ofs
(a) self wnd wife or
(b) ZPersons whoso mainteonance was o duty inposed
' on the praepositus, while he was alive, such

52 a8 to whother

as the twe parents and wife.
the wife is centitled to free funcral exponses
fron her dececagced poerson's vstote who lator
becones deceased her self, there cnerged
three wviews fron thoe Meliki Uchoolg,nanclys
() That the cstate of the deceased husbund is not
lisble for the funderal expenses on tho ground that the
mrrisge tic is novw scvered by the death of the husband.
(b) The scoond view is that the husband's cstate
is liablce. The jurists perhaps holld this view that the
Dhinrph (obligstion) of the doceased is still fresh and
subaistiny;e If he enn be forced to pay debts and other |
gcloing to his creditors, throuh his estate or if his cladins |
agoainst others can be paid into his purse, then thore is no
reason why his cestote can not be used in satisfying funcral
gaponses of Liis daceased companione dven thowh the person
is daad, his Dhingah or obligation still conbinous to
function, up to o ceriain vice, wfter his deathe.
(c) The third view is that the dopd wife is cntitled

0 henofit fron the deceased hushband's estate if the wife is

-



poor, but no othorwisc .33

(1i1) UNLSCSRTAINID CLATMS

Qlaines £alling within the fellowin:; cotugory is given
n third priority: Thyy orc:

{(a) Cloins agrinst the deccased person personslly
bocsuse noe sveurity hag boeon token in respeet of
there |

(L) Qlairs ogainst o third party for which the

" dececased stood ca surcty, prior t¢ his doathe

(c) Zakotul Fitr (poor-due puycble at thu end of

" fasting period) and

(d) Eofforoh, thut is expiantion or ~tonencntes

(iv) THZ TEN PHRCENT W.GD

This wogme is populorly known in Ilgusn os tUshrat,
ncanine the ten porcent wogcoes

The oripin of the Ushra, according to the Honourable
Grand Xhadi for Bouchi State, in ny interview with hin, is
that prior to the advent of the colonialigty, the Traditione
Muslin Authoritics used to take, fron the estate of a
deceased Muslin, thoe ten percoent wog ¢ os o nmeanc of
guencrating rovenue to gustaln cfiiciods of the Qlkgli Courte
The ten pereent wopes, according to the provailing
situstion wi;ht Le justifiables. This is boecause in Islanic
Low pertaining to djaroh, iece controet of sorviee, parties
to the contract ore at lilerty to stipulote conditions,not
only on how the contract is to he perforned, but on what
percentace should The ancunt of consider~tion he as well.
With the introducticn of the Abwil Procedure Rmles which

Preseribo fecs for Civil casuses or ntters (including
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Sucecssion in Islopdie Law) in the arca Courts, onc nay be
tenptod te knew whether the continuous deductions of the
tén percent wegos froa tho estatc of the deceasced nuslin
is legelly justifioblce, If this happencs, it neans that
Muslios orc¢ puc &t double jeopordy. RFirst, thoy pay the
Court fecs in counjpliocnee wish the Civil Proecdurc Rules,
for which rcceipts are issued and secondly, thoy arc again
subjected by the authorities to poy ushrah (the toen pereent

wage) for which no receipts are issucd 2t all.

(V) WaSIvyaH(WILL)

Writins o will by & Muslin 38

strengly recounended by
the Prophet cs an act of charity, unless thore is specinl
reason why hc con not do 50.34 It is rccoriiended that the
will should be in faveour of thosc rcelatives who can not
legally inherit the docceanscd, for onc rcason or the othor,
and that it nust not cxcecd one third of the nct ostat0.35
If Kaffarch (expiations), or gadag (Jdowery) was not
either peid or satisficd by a husband in his life tice
and a eluin to this gaodeq is nade by o widow, the sadaq has
t0 Le settled through wasiyyahe This is to Le done only if
the cstate is cxhicustoed. In this cooc, the dower will be

decped fallin; within the unsecured debts .36

We shall discuss hcere the heirs, their categorisation
and classfication into Mzle and Feucle heirs, Qur'anic and
Residuary, heirs with dusl capocities, ieCe LOth Qur'anic
and residuarics, conditions of inhoritance which the heirs
have to satisfy. The cetual nurber of heirs is twenty fivee.

Qut of then, fiftcen 2r¢ pales while toen arc fennlese
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Th: pnle heirs ore son, scn's son hov low whotsover;
father; father's fothor how hich whotsover, Geroance brother,
Consanquine urcther, Utering Lrothor; Jon of perncne
Lroether, Jon of Consang uines Lrother; Full catornal Oncle,
consanguine paternal uncle
/‘uon ¢f full irternel Uncle, soen of vonuen  ulnwe peternal
uncla, husl: ..., n. ,Pren, RAewe o 1ormir L.oter whe sots
hiz sluve fro., if the foraer 3l .wve is not survived by
LNy Krsons
With the czeepticn of the husL.nl, otheriise, known
o8 the spouse relict an. the Uterine Lroticr, «ll the
thirteen .rc¢ .aczlc residuary heirse It 1eons thaot they
2o not hove any syccific shores, depenling on the
circunstoncer, of the inheritancc-.37
1,18 PLILL HOIRG
Fercle heirse inclule 2o dauchter(s), o son's
dowchter(s), (Groal dowhter begotien of Lhe decersed
son, not 2~whter), 2 cother, o nother's nother and/or
fatherts Lothor; -~ Germmano sister, o Consancuine sister,
a Uterine sister; 2 Spousc roliet (widow) ond a wozan
whe sets her slove frece.
ith the cioce, sion of the wilcw nt the wonon who
scts her sl ve free, =11 the re. aninin heirs inherit on
the vagis of vlocd rel.tionshipy with the roopositus,
Sinilorly, with the oxeeption of Gerione cnd/or
Gunsang;uine sistor(s), while conin: olon. with ond or
morce caughters of the woeconsed, on one hiond rnd the wonen
who sets huer o1 ve frec, on the other, ©11 the reooining

38

hecirs are qurtonic hoirse
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The Qur'zupic heirs actually weans those hoirs whose
porticns of the succession have Leosn 8jceifically nentionod
in Qur'cn, Hedith or Ijoa,  These heirs cxre twolve in
nuinlbers  Four of then are anlds while thoe regt cre fumales.z'g

Wo shall now Ciscuss these twelve gur'anie neirs,
consisting of Loth nnle and fenele, ne well ae their

pinioun end onxiiml shorcs.s

(i) D00 VITH OWE HiIp

There cre f£ive cotogories of heirs, vwho, a8 2 rule
of Islanzic Law, toke cne half of tho decensed's cstate
ench as their portion of inheritance. It ‘oes net noon
that coneh ¢f thay takos one hnalf of the cstote as his or
her sharc, nor 2ow8 it nean that all the five heirs share
the onc hnlf collectivelye Rather, wh:t it neans is that,
with the ¢xcc, tion of the husbind, four out of the five
heirs inherit one holf in the absencoe of one anothere.

we sholl try to illustrate this oo under:

(i) Husband of o deceased wife iphorits one=holf
fromo her eatete provided thot she is not
survived Ly o child, begouten of the deccascd
wifo wpd o differcent person, noy he be

logditircte or illegitinlic .40
{ii) Dircct dow hter of the deccoseld porson is onc
0 the heirs who trkeg pne=h-lf os her

Qur'anic shore, on condition thot she is the
only direct dauwchter of the decunsed
inhcritin., without Loing wecconpunicd by

cther dewshter or dow hters and yut, she nust
not be acconpoanicd by cne or nore mnle ¢hild.
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(iii) o In the abavnec of the dircet
daughter, thoe Jdawhter of the son of the deceased
person tukes one-holf, if she is the only

41

gon's dawshier. For the son's daugchter to

inhorit, she nust be thu only rownlc child
inheriting fron the Jdecunduntst'! cliss, no
nster how low she oy bhe who isoever, she
mst nov be acconpanied by uny nede or feonle
chilid or children, fron the docendvnts class,
how near or rcenotoe
(iv) Gernonce sister, as o fonale Jur'anic heir takes
one=half as her share, on the following
conlitions:42
(a) Th-t shc conpetes for succession in the
absence of the father of the doceased, who
iz 2180 har fathore ‘This neans that the
decensed 18 not survived Ly a foather.

{(b) Thnt the deceased is not survived by a
child or children, nnle or fconle or
their corbinntion ¢of whotcover degree and

(c) That the deceased is not survivead by o
fer.ane brother or brothirs, one or wore
geroane sistoers,

(v) Consanguine sister takes one-nc1lf as Qur'anic
shore on the condifion Thot the deceased
rerson is not survived Ly the heirs nentioned |
fron numnbers two to four above she nust also
be the only heir irheritin:, without ons or

rore consanguine brothers wnd/or sisters.43

1.18 (ii) THOSE T/KING ONE=QU.RTER
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There @r¢ only two typws of heirs to whoa onv-quartcr
of the net e¢stute is apporticned as their ,roescribed
Qur'anic sh:-rce
1+ HULB..ED
If - hustand is to inherit fron his dcceased wife,
his Qur'onic shore froo her cstote is ¢ Jrovided

th ot tae lccensed wife ig not gurvived by o child.

It docs not natter whether the child is legitinate
or not or thot tho child}r?."lc or fenele, with the
sane husband or different ;crson."m
2. UIFD_
A Widow is entitled to a fixod portion of one-
quorter fron her deceased hushonl's estate, if
the husband is not survived by ¢ child, nzle or
fendde, or a conbinztion of Loth ocle and fencle
children, begotten of her fron the Lz husdand
or fron o~ different person, legitinately or not.
One=-quorter is the cexiopun shore to which one or
oore wives of the deceased nrc cntitled, provided
their nwiber does not excecd :tfour.45

1,19 _BENLPIT OF DOUBTS

Circuwistonecs ity arise in which five wives of the
deceased pcrson n~y inherit the estate, ot o tine. If o
decoased person hoes four wives to whor he is lugcally
narried but divorces onc of then and cviicnce actually
shows that onu of the four wives hns Leen divorced, even
thowh there is no certainty as to vhich of the four wives
has sctually Leen livorced if at all he oorrics 2 new wife
imnediately ~fter the divorcede Prior te the now marrisye,

it wicht be poesible that the divorcece was cornwunicented to
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the affected wife, who has eithor kot wute or dild not want
to disclose it for reasons best known to heres The
difficulty here is thot the divorced wife rnorny, the four
wives can nob be ageertatined, ond coch one of then puts o
clain that her nerricce with the dveensed wos subsisting
ot the time of vhe death.

Takin: tho not egtate to be H64,00, for inst-nece, onc
quarter of gisxty four Wedra (i.eo siztecn Nedirn) will be
alloted to the five wives. The brile-vidow will take 1/4
of W16,00, which is #4.00, while 3/4 of H16.00 ;ovs to the
four wilows, vho wore alrendy the wives oo whon the
divorce resolves., If in the roce, thoae cre two parents
of the deceased, thoen the deectrine of Uwnariyyaton applicse
That the Lothor will toko 1/3 of the residue, thoet is
#4400 Tho fither tokes 2/3 of the residuc, that is #8400,
the total beepes sikteon Nairaos

For this rule to op.ly, the decensed ust not be
survived Ly 2 child and that each of the four wives rust
take an onath thot she was not divorced Ly the husland

prior to hig denths.

(iii) THOLL WITH ONE-LIGHTH

Whore the “ucenrsed husband is survived by one or nore
children, tole cr rownnle children ox their coobinztion, it
mtters not whothor this child or children nre Legpotten of
the husband with ony one of his wives, who is with hin or
is no lomrur with hir, thon the widow's shohre is 1/8 of the
net estateo of the deccuseds It is inportont 4o know that
if the decossoed purson is not survivel Ly o legitinote
child or chillren, the prosgence of the illogitiuote chilld
can not reduce one oxr nore widows fxon 1/4 4o 1/8 of the

estaete, as theldr fixul Qur'onic Sharc.46
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1.21 (IV) THOLE T.XING TVO=TEIKD
Pour types of heirs arc alloted two-thirds cs their
Qur'znic shirce They arc two or nore dircet dauchters of
the deccascd, and in thcir abscnee the shorc foes to two
cr nore Jon's dau hters of the pracpositus no oiver their
lggree cof roievel to the dezd parson, Jhere the deceascd
is not survivel Ly nis two or pore dircct daughters, the
shore of 2/3 po2s to his son's dauchters -n? in the
absence of the 2forc-pentioned deceascd's children, the
share gocs te two or nore geraane sisterse In the absence
of the aforc-ivntioned fencle heirs, the shore of two
third goca to two or nore Consanguine Jisters, who will
stel into thu shoes of the Gernance visters .47
It is o concdition that the two or nore dauy hters of
the pracpositus tust not cowe nlony, with o male child or
children, ond in their cbsence, the sonts dcoughters nust
not be agnotiscd LY o male child or chiliren of the Son's
of th¢ pracirosituse 4Ls to the gerione sisters, they do
nct tauke the shore of two third in the proscnce of the
deceused dauchters or the daughters of the son of the
deccnsede In the nbscnce of the above heirs, those takinge
a third position ~rc¢ the gernonc sistirs, who nust not
conpote with onc or norc s errne bLrothcrse. ‘here the
dcceased is nct survived by two or norce of his daw hters,
or dircet dawhicrs of the deceanscd, or two or more gornans
sisters, then two or nore Consanguine sisters of the dead
nan toke their [loce, ise they take the shhre of two—third.48
There -r¢ four typcs of heirs with two thirdse The
rulcs guidin: their shoeres ore as follows:

e Two or worc Jdircet daugchtcers of the deceascd nust
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not conpectc along, with one or riorc of their m»lc
counierpartse

In the 2bsence of the above, two or nore won's
douchers of thé deceased ore substituted to
replace thesce hedrs £2lling in nuzbor onee The
heirs £211ine in nunber twe nust not cone olong
with onc or rLore nalc chill or chil;.'.run.z;g
In the ousence ¢f tho heirs in swbers one and
twe, ccornone Yisters are subgtituted to replace
thosc heirse But the gerunne sisters nust not

corw 2lon . with ¢nc or npore

Le

erii-ne brothers.

In the cleence of the heirs £0llin. within numlers
onc to thrcee, then Consaniuine sisters two or nore
are sulstiluted in their plicee +the two or nore
Consanguine sisters nust not e ccconipnnicd by

one or norc Consanguine brothoro .50

(v) THOsZ 1. ING UNE THIRD

Onc thirl shorcs is alloted to two types of heirs
only. Thesc are nother of tho decersed if the
deccoged is not survived by any child, whethor
nele or fortle children, rogardless of their
nutcvre If the deceascd is swurvived Ly the child,
then she is reduced from 1/3 to 1/6. Sinilarly,
if the dceceorsced ig survived by two or nore sisters
or Lrothers of the Jdeccascd, or the combination
of thu twe, the nothor is wlso roluced fron 1/3
to 1/642]

Twe oxr Lorv Uterine brothers or sistcrs of the
decenuwed will take one third of the ustetes It is

nportont to rencaler thoat these hoeirs do not
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inherit with any heir fronl cscendents or descendents
52

claSs .

.23 THOST T.KING ONE 5IXTH

The following categories of heir ﬁill take oue
sixth:

1e¢ Mothor of e deceased proviced th:t the deceascd
is survived by a chill or nore, wd two or nore
8iblincs of whatover decreo.

2e Fother if the deccased is survived by one or rore
children, ncle or fernloe

3« Fother's L-ther takes one sixth in the absence of
the deccusedls fathor or in the prescnce of the
decensged childe.

4+ Utirine Lrother or sister if the deceased is not
survived by any heirs fron ascendocnts or
descendonts clase .

5« One dawshter of son of the lececased, when
conpot in. clon: with one or nore doughters of the
deccnsede

6s. One Consanguinc sister, of the Jdecensed when
conpeting along with one gernene sister and finclly

Te Mothicrts rother of the deceased if the deceased
is not survived by his nothoere. Takin; one-sixth
also ig the father's nother of thoe deceased if the
accw.ued is not survivod by the doceased's nother
and fothers, 1L the twe conpoete ot the sane tice,
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then they shore the one sixth ogually.

1.24 Risy 1D .Y HETIRS
The cless of hedrg we hoave just discussced cbove, are
known as the Jur'anic heirs. Thoy cre those heirs whose

vortions of the cstate to which they heve o doin is
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specifically rientioncd.

There nre cthor hoirs callel the Residw.ry Beirs.
according to the (ollen rule of distriuubt ion of the cstate
as lzid down Ly the Irojhetic Hadith, the residuary heirs
will only takc thair shares if and only if aftor the
Qur'anic heirs talce theirs, then the rceuaining estate is
tekeon by the resilucry heirs.

The¢ Hadith soys: -
".ortion the sharcs to thosce cntitled to
then, and whatever renains ¢ocs to the nale
agnnteae 54

Residucry heirs are eighteen in nulere. Like the
Qur'anic heirs, sone of thea take precedcnce over otherse.
In irabic, these heuirs are called (puai.. BI K#5IHI)e Tho
regiduary heirs cre nade of the followirg ¢

1e DL3CUIDINTS

Jon, won's son of the dececeasedl's porson, how
low whntsocvere.

2¢ _.2C3NDITS

Father, Tather's fathoer of the decexsed person,
how hi: h wh:‘.tsoev_or.

3¢ SIBLINGS
Full Ueorther, Consan;uine " rotl..a,

son of full brother, son of Consanguine

broihere
Full nternsl Uncle, Consang'uinc paternzl Unecle,
son of full poternnl Uncle, son of Consencuine
potern:l Uncle, son of son oi full xiternal Uncle,
son of son of Consanguine poternal Unclee

These heirs crc¢ known as the residuary heirs on their
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own richts. In othur words, they do not scck a support of
any hecirs Leiforc they take what rencis of the cestate,
rrovided thot the Qur'znic shares first toiie theirs if
at 2ll scucthing: reneins, ond if nothing re.oins they
will have gothin as their Qur'onic shore in the cstate.
These type of heirs are nade of nale egnotcse In other
words, thcy .ust Lo unle thensclves nd flicy nust not havo
a feanle link with the pracposituse It is for this rcason
thet Uterine Lrothers ¢o not belon: to thiz clnss of heirs;
even thowh they rre naoles heirs, thoy hove o ferale link,
with the ;1000;30(1.55

25" DISTINCIIVD RESIDULRIGS:(..J.b.. BI GH.LYRIH.)

Heirs fallin_ within this group arc the dauchtors of
the deceased or his son's day hters no ratter how lowe
It is to be reccobered that thesc heirs, unless agnatised
and convertcd into rosiduary heirs Ly o ndo ggnate of
their class, thoy always under this situciion redain
¢ither os ur'anic heirs or take nothin e Thcy always
look for support fron their cule oonntes In the case of
the doughters of the deceased, whether she e onuv or nore,
she neelds one or .ore sons of the praciositus to agnatise
her so as to - ¢t the vhole or re.dinin: cutote, wven
thouch, in her casc it is pore advantnseous for cne or
norce Jdauw hters of the Jdeccascd person to inhorit by teking
onc=half or two-third of the cstoate if sho is or they arc
not agnatisol Ly the oole c¢hild of her dorrec, iec Son or
scns of the rocpesituse.

Where & doecceesed is survived Ly other heirs along
with his only law hter or dagchtors without the nale child
or children, h¢r Jur'anic share if shc is the only daughtor
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is one-helf and whae they aru two or nwore Jdeu hters they
toke their pexioun gurlonic share of two~third.

Thie rule oqually applics to tho douchters of the son
of the docersed who is ipheritin: in the absence of the
dircct daw hter or Jaoushters of the ceceunsude It s not
o favour in scre cases for the deccaged daughter or
Asuchters to he oonatised and be comverted iInto residuary
heir by their ::lc countorp-rtse Howevor, it will be =z
favour with the gon's daugshter or dawhters to be agnatisad
hy a son's son of hoer elass or vven of roeuote derree of
renoval than hcr,56

IfT ¥ Jivs onl is survived Lys

2 daughters, 1 or 2 son's dawhters,

2/3 0

Digtribution of the cstate is illustroted obove, by the two
daughters tokin: their maximun Qurtanie shere and the son's
doughtors will hove nothin , since the poxioui two=third
Qurtanic sheore olloted to the dawvghters of the deceased is
cxhaustced. The refnining one=third, will be reverted to
the daughters of the decensed Ly way of roturn or radde
If there should Lo oven only vne son's gon nlon: with his
fomale countorprrts, he would heve converiol thom into
regidunary heirs, doking the one-third to e ghore anong
thongelves, with hin taking twicoe

Illustrotion

P dics onl is survived bythizi2 lauhter, 2 son's

T

dow:hter/l 8.5,

LeColMe + 2/5 = R =1
3 12 = 8/12 + 4/12(sonts son 2/12, each son's
daughter 1/12)



- 50 -
One can see that the presence of the son's son among the
dapghters son is a blessing to them, or else they can not
inherit anythinge. This is the case of lueky kinsman,
while the case illustrated at page 27 abeve is the case
of unlucky kinsmane

The nead for the female heirs of the descendent
clazs, such ag the gon's dawhter te b}e agnabised by the
malc child of their class and degree,i.a son's son is
not peculier to them alone, while competing along with
the dirvet daughters of the deceaseds Rather, the
Consanguine sisters, one or movc of them is or are in
nced for the support from or by their mazle counterpurts,
whilc competing along with the full asister or sisters.

Dlugtration

LaCelie ' P dies and is survived by
2 germane sistoers, 1 or more (onsanguinc sister.
3 2/3+1 /3 = 3 /3 4)
(the whole estate) 0
In the above illustration, two-third is allocated to
the full-sisters as theilr muximum Qur'anic shwure. The
remaining onc~third is revartcd to them by way of
return, radd. Consanguine sisters will have nothing
boesuse the maximn JQur'anic sharc of two-third hos been
taken by the full-sisters, Secondly, they do not take
onc—-third as their Qur'anic shsre nor act as accompanying
residuary heire. In this situation they need an
assistance and support Ifrom their mele counterpart, j.e.
Jonsangsuineg brothe.{'ﬁo convers them into the residucry

heirs, to take the romindor.



Illustretion

P dics an? is survived by his:

2 Germane sisters,?2 Consanguinc sisters/! Consanguinc
brother,

L.C.M, 2/5 R= 1/3
3 12 = 8/12 (4/12 with Consanguinc sister

taking 1/12 cach and Consaznguine
brother 2/12)

The same class and degree of removal with the femele heir

are full-sister/full-brother, Consanguinc sister/

Consanguine brother, daw-hter/son, son's daughter/son's

son's daughter/son's son's son ctce If theore arc heirs

as the fellewing:

© dics and is survived by his:
L.C.lle 3 dzughturs, 2 son's daughtcers, full brother
3 2/3 (defuctor cxcluded) R=1/3
In th. above illustratiocn, daughters take their maximun
ur'anic share of two-third, two son's daughters will
hove nothing, and the rumaining onc-third gees to the
full-brother, as a male agnaote and a residuary heir on
hics own right. In this cose, the full-brother can not
agnatise son's dau hicrs, in vicw of their disparitye.
she belongs to daughter's class, while he belong to the
collateral’s classe
To the rulc discusscd cbove, there is an ¢xXcceptione
In the excueption the mole agnate nust belong to the
dcscendent's cluss, uven though he nay belong to a
differevnt degree of rcmoval, provided he comes fron the

descendents class .



Illustration

P dies and is survived by his:

davghter, son's dzurhter, son's scn's daughtor

6 = ¥ 1/6 (de factor cxcludcd)
3/6 1/6

In the above illustration, the dircet daughter of the
dececased tockes her noctium Qurtsani shore of ope-half, the
son's daughters take onc ciith, to complete the naxinum
auwr'anic share for female children, the son's son's
daughter will have nothing, sincv the maxipun two-third
Qur'enic share allocated to hoeirs are exhaustcde :ith
the support of the nsle agnatic heir to convert her into
the residuary heirs, the remeianing one-third will be
reverted to both the daughter and sen's daughter, in
proportion to thuir origimnl shiruse. The daughters 3/6
is increesed to 3/4 and the two son's daughters 1/6 is
incrcused (21l by rad) to 1/4. This is the case of
unlucky kinsmcne.

Illustration

P dics cnd is survived by
daughter, son's dauchter, son's son's dawghter,

son's son's son

LG eMe ¥ 1/6 R
6 = 3/6 1/6 2 /6
9/18 3/18 6/16

(with sesesece taking 4/18, ssd 2/18)
Bven though thuy're {ron tihie soscundent's class but cowg

fron differoent dcgree of removal, he can agnatise here

In our carlicr discussions, we have indicated that
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for an heir to be residucry on his own ri.ht, he oust be
a rele  agnate and he must hot huve the female conncetion,
botween him and {he deceascd. This, however, has been the
gettled principle of law agrecd upon by 21l Maslim Juristse
There 1is, however, an eiception to this principle of law,
which 1 will now discuss, briefly,

There are two tynes of sisters who step into the chees
of their brothers in the aboence of the later, if imong the
rece zre female heirs from descendents classe The heirs
fron the desgendents class may be one or wmere daughters and
sons dauvghters, respectively. In that situation, if among |
the race the deccased is survived by sister er sgisters
(whethor £full or Consanguine) and the deceased is not
survived by any male agnste, who is or are to play a rele
of mile residuary heirs, then the role is ¢qually shiftcd
to en¢ or more of theso sigters representing their brother
or brothers, germanc or consanguine, respectivoly,57

Illustration I

P dics ond is survived by hiss

1 daughtor, 2 son's dawchters, wife, G3
L.G.H % 1/6 1/8 R
24 12/24 4[24 3 /24 5

Illustration II

P dies ond is survived by his:

aughter mother, Gormene sister, sanguine o 2
daughters, ther, Gormne gister, Consanguine brother

L.Culie 2/3 1/6 R Excluded by G4
6 4/6 1/6 1/6
Illustrotion IIT

P dies and ig survivod by his:

4 son's dauyghters, 5 son's son's daughter,3 full-sisters
Lol ol T2/ (defactor cxeluded)

R
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Lllustration 1V

P dice and isc survivoed by his:

10 S'o-SaSoSt’ FB’ M, ' W
L.C.M R excs 1/6 1/8
24 17/24 424 3/

Illustration V

f dics wnd ig survived by his:
Son Ferpane Uister,
(e takes the whole estute) (Excluded by son)
In the first.illuatration,“gurmane sister is an
accompenying residuary, represcenting the full-brovher, that
is how she gots 5/24 as o remainder, In illustration II,
shc, being the representative of the germane brother,
excludes the Comsuanguine brothors. The sawne principle applies
in illustration 1III. The story is entiely different in
illustration IV, where the pracpositus is survived by the
son's son's son, 2 nale deacondent, fron the descendent
closs, exeluding the full-brother, coming from Collaterals
closse Tor the prescnce of the son's son how low, thu
Tull-brotheor would have voken thoe residuarye. Finally,
in the last illustration, son of the deceased who con alse
cxelude the full-hrother, can oo well oxlude the full-gister,
his representativoa

1.26 HBIid WITH DUsLL CAPLCINY !

those wre the heirs who pliy o dual rols of Jurtanic
and residuary hoeirg at the soow timos. They benefit frow
the dual capacity in which they find themselves. Thoy are

1. Father of thoe deceosed while conpeting along with
other heirs in a situstion whoere the decezsed porson is

not survived by o mals child or nwle childron, who can aot
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8 th¢ residuary heire Thu fothur taokes his one=sixth as
the qurtanic share, at the cocue tine takes the residuce

2e  Fether's father, oo o substitute heir of the fother
¢njoys tho scne right alsc, if the deceaced is not curvived
by father 2and a wale agnate childe

53¢ & husbund who scts hie former slave frec ond
merries hcr, whon she diss =2nd she is not survived by any
heirs, he takes one-holf as hic ur'anic shore ond the
repeining one-half as rad or return of the excess cutute

to hin, as her patron, iulcnni'ioche.

4e Uterine brother s . cousin und husbend of his
deceased wife, takes his Jur'conic shore of %, whoere she is
not swvived by a wale child opnd tokes the residuc as o
residuarye

S5¢ 4 son of full or consanguine paternal Uncle playing
the role of husband can 2lso inherit on the bascs of thoe
mrricge tie as well as o residuary hoir on the bascs of
the blood tice

6e 4L patron who ot onc tinme scts his blood relative
frocd from bondage nay ~lso inherit on the bascs of his

blood reclationship as a pc';hron.sa -

SUBSTITUTE HIIRS

1. Sons' son of the deceased, in the zbsencc of the
dircct maloe child of the dececsed is 2 swbjects heir, —nd
t ke the ploce of the dircet son of the praepositus oxcept
thot he can not convert & dirccet dauvghtor of the deuccased
into rcsidpary heirs. wven thiough they're fron thoe
desgendonts class, their dog rce of removel differe

2. don's daughters, in the absence of the daughters
of the deceased arce substitute heirs in placce of tho dircet

doughtorse If two or nore dircet Guughters coupete clong
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with the son's davwghters, dac later would hrve nothing,

unlcss she is converted by o son's son of her decroc or one
of lowcr degree, before she con inherite If she co-cxists
with one daughter of the 4¢cd wnmn, then she tzkes 1/6 and
the dircet dauchter takes + of the cstates

3¢ lother's mothur steps inte the shoce of the pothor:
in tho absence of the liuter, except that she alw-ys tnkes
1/6 3 her Qur'=mnic sharc.

4e Pather's futhuer stonds in place of the father,
except that he can not exclude ony heir froo the collateral
classe

5« Consanguinc brother olways stands in ploce af
full-brother, cxcept thit he con not agnatise and convert
inte residuary heir the full-sistcr or sisters. pven though
they belong to brothers/sisters cless, they belong to
cdiffvrent degrec of rernovaola

6e Consanguine gister stcps into the shogs of
full-sister in the absencc of the lr.tur.sg

HEIRS 'HC LRE 1MJVIR TXCLUDCD

Theege are heirs who will nover be excluded by ony
hcirse Thoy wr¢ cithar heirs by blood or by narri«ce
They have 2 cl-~ic on the bascs of their strongth of blood
rcel.tionship with the deccerocd over any other pirsone

They arcs

1e son of the doconsed,

2e Father of the deccusced.

3¢ Doughtcer of tho deceuszed,

4e lMothcr of the decunsed,

5e¢ Husbond or wifc of the docepseds Thesc heirs

inhcerit froo thoe decersud by reason of the ixrricd

relationship thot Ccxists between the twoe
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Heirs frooc nurbeor onc to four uny be substituted by

any onc or norc of the substitute heirs, discussed 2bove .60

1.29 PATRON AS 4l HUIK

Fatrons as 2n heir is on., who 2t onc tiue or -nothcr
svts free his foruwr slive irow the shacklus of bond:- o to
o stutus of a frec-born persorn, -nd in the event of tlhc death
of the lagter, without -~ w2le cegntic heir, the forner h.s
2 logl right to inherit the whole property of his forier
slave, as inheritance, on tac bo.scs of yhle.,, ieCe the foruer
neeter - slave relationskip which, existed ot one tilw
between the two persons.

The toxt of the Hadith sonctioning jlielg as rciorted by
Burcidch is, "The paroncgc iz the cxelusive right of hin
who scts slave frce"s To this Hadith a2ll nuslin jurists
agreed, but the area of dif{fercnee is that, supposc, &
dirccts soneong, say B to sct frec .L's slave, who ic ¢, and
on receiving the instruction, B conpliede Thoe question
here is thot who will be logally said to have set  the sl-we
frec, i (the owner who gve tho instruction) or B, tho
(person who hed coaplied with the instruction and set  the
selwe free), so that he can hove the right of Wala? 7To
this quustion, Ml ikis acll o view thot L is the patron,he
is ih¢ one who lognlly spo-kin: gots the slave frece
Harnoefis and chefi'is held o conbrory view, that B is the
person in hin the right to inherit vests, boecause the Hodith
scays, "Fatronnge is for hino who suts froc, iete "ul-=wila'u
Liren a'ataga," apercntly, relying, on the litercl
interpret~tion of the ii~dith, which is not propere <The
!nlikis intcrpretation sucns to be the correct view of the

Isl~rdc Law, on this issucCe
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ihere the deceased (foruwor elowe) is not survived by
a yur'onic hedir or heirs ond the shore is not exhiousted,

the potron thkes as o residu.ry heir wnd whoroe the patroon

[ 5]

iz the only heir, he takes the wholo cetates Fatronts son

or sons con stop into the shoe of their father (petron),

no :wtter their degree of roiooval frow thez dead o,
subject te the rulce of ':}J«:cli.usi0:1.6‘i

WOMLIT TLTRON .od ol LIDTR

48 to o wonon who scts her slove frec, pey right to
inheorit is restricted only to the person she sets frece She
can not inherit froo the estnte of her freed son or daughtere
ghe too, like her nan counterprrt, con only inherit if hor
freed sluve is not survived by o onlc ngnate.

Potronnge g o ground of guccession hog becn sanctioned
Ly the Prophetic Trodition, narrated LY Burpidah, to the
cffecet that, "Right of succcession is vested in o person
who sets free, his forter sl vue" It is to be noted thot
glavery in Islam has been abolished and declored illegal,
by the s0 culled ss.31(1)X{L) of the 1979 esonstitution and
279 of the Noxthern Nigerisn Fonal Oode, respectively.s

MUSLIM PUBLIC DTRu.oUY BAYT AL~Mal)

It is on 0ld liw th 4t whoere the docoased purson is
not survived by any nale ggnote s o residusry hoeir, thon

the Muélin Public Treasury {B-.yt al=Mal) is to irhorit as
62 -

the residunry heir for thv cownon good of Maslin Public,
This wns bnsed on thoIjtihnd of Twan Zaid bin Thobit,

onc of the grent and le-wncd conpanion of tho Provhot (men.w),

which wus adopted by Inat Malik rmnd applied in the Maliki ’

Scﬁool.63

ofter the second yonr of the Islanic Hijroh colendar,



the Melik Jurdists of thot coro discorded the old law and

reploacod in its place the view of other coapuonions thot,
pecbers of the cecoased's outer fanily be substituted with
the Muslin Public frecsury, since the Treasury was notb
mroporly adpinistered for the comnon good of the public,
vhich is the reason why it vos so nade to inherits Linco
the aice and objectives for which it wes nnde to inherit
wog decfented, there is no reason why it should continus to
opcr-te outside those aing and objectivess The decoenmsedls

nerbers of the outer fonily, othurwise ealled Dhawyul-nrhan

64

be substituted in its plice.

1.32 DIST.LNT KINDRADS .o HETNS

Distant kindreds ore defined s those who ~re ncither
awrtanice or residuary heirse. In othoer wordes, they are those
who nsre either nale theuscolves but hove o fonale link with
the proacpositus or those who Lre either nmole, even though
they nay hove o nale link, with the duoemsodo65

1,33 CuTLGOIEL O Tia DioTaNT b INDREDS

DL CLNDLM Tl Clewidsd

The first cotegory is usde of eithoer waple or yYemnlo
child of the descendent's of the decensed person, such
us son of daughter or daughter of doughter of the deceased,
no notdtor his or her deprec of repovael or link with the
pracpositus no rmtter how low.

1,34 S3CDUDENT 'S CL.Ys

This category is node of thiose heirs, such ns tho
father of nother, nothor of fother of mothor, nothor of
father of nother vhc. how low whntsouvere They mny bo
dirvet parents of the dccosode

1.35 COLLATERAL'S CLubis

This catogory iz oode of the feanle nenber of the
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1.37

celloteral closs, or hor cehild, (nale or fornmle)e These vre

inde of the female childiun of goermanc and (onsoanguine
brothers, exclusively or nnle/ond fennle childroen of the
utoring Lrothers and sisters, gonerallye Renmoval of link

or degree from heirs @8 the decesscd is inmnterisl.

UNCLE'S /AUNT'S CL.Sg

Thy heirg here sre nade of tho children of the
deconned's pnronts, whe ore cithur male but hrve the fonale
Iink with the doceased or is fennle but hoag the nole liok,
with tho desde Tho heirs in this cotegory ore the bhrothers
and/or sisters of nothare The hedirs here nre of two foldse
Mothur's full, consanguine or uitering brothers. Thoey also
include wmother's sisters, full, consanguine or utoerine or
thu children of thuseo hoilrs how low.66

RULLS RUGULTING THoIH GUCCLILS IO

RUls 1

Divtant kindreds o8 heirg do not inherit or conpete
along with any Qur'anic or desiduwry hoir(s), tho spouse
redict exclusivees In 2 gitu ticn where n spouse relict
happens to conpete aloxy, with the distant Kindroed, then
the loter will take his or her shrres when the spouse
relict firat tokoes his ur hers.

RULE IT

Vhere Two or nore hedirs of the distant kindrods
conpote anony thenselves, thon, c¢och cluss of thon steps
into the shoces of those thoey roepreaent, ie¢ those hedirs
who would heve inherited froi thoe vetote of tho deceasced
had he or she survived (the duconsced).

RULE III
If the¢ hoedrs folling within the distand kindreds group

ore ogual in strongtn of Llood with the preapesitus, then



they inherit equally.®’

1,30 DISTRIBUTION OF oTul3

Distri.ution of estate a.ong heirs falling within this
clasu is strictly based on the doctrine of Representation,
adopted by the Maliki's frowm the Hambali School of

Jurisprudence. See Rule II rLovee

Illustration
P dies and is survived by his:
SGD, W, DDFB DDCB
LCM T 1/8 R Bxcluded
8 4/8 1/8 3/8

39D, representing the dau hter gets ¥, the maxinoun nur'anic
share alloted to the daughter (his wnother), whon he
rcpresentse Vlife as the spouse relict takes her ninioun
ourtanic share of 1/8, in vicw of the presence of SuDe
DuiB, representing the full brother takes what rencins,
steppin; into the shoes of her father (full-brother), and
LUCB, representing her Tfuther (Consanguine brother) is
excluded by the full-brother, who is represented by his
d&uthtﬂroBB
1.39 SPYOUSE RELICY

ifith the exccption of hucband and wife who inherit on
mrital ground, all the heirs discussed above inherit on
the bases of blood relationship that exists between then
and the dead nane Eithcr of the spouse inherits as o

Qur'snic heir, subject to the uiception regarding husband
at poge of this chaptcr.69
1.40 EMBRYO
An cibryo, is a child in its nother's wonb, he can

inhc¢rit as an heir to by, if hc survives the deceased,
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vinetiicr the survival be in fiet (defictor) or in law (zdjurc) .
The obryo is sald to have survived in fact 1f he actually
aurviveyg tho daeceased and lives for a long period of tincs
If altor its birth, the child ackes any sign indicsting
survivaeld, such as he cries, snvoges etee and then dios,
ajter o few seconds, the low considers hin as hovin: survived
the deceased in lowe On this Looos he c¢on inherit and be
inkorited fron his share Ly othor relatives of his.TO

accordin: to thoe Mxlilki Juristo, as oprposed 10 Jurists
fron other Schools of law, if a woonan ig expected to he
delivered of a child, thoe prictice and procedure in courts
enlforcing and/or observing the enforcement of Islonic Law,
aceordin; to Malik wchool i to suspend the distribution of
The estote until delivery. This is necessary in view of
the uncertainty which no onc can prediet with accurucye
The sex and number of the childron teo be deliverad nay not
be knowiia

Probles may arise as $o what anunber and sex of the
children oy be borne. . triplicate, or quadruple, mal;,'
feonle or whether the corbination of the two uay actually
be bBorncs

done Jurists such g Inmp obw Honifsh, Inan obu Yusul,
Tnan Muharmued Shayban, Layth bin Ja'ad, Shuraik, Yahya bin
Leon held a view that the cstate should be distributed, not
withotandinsg the pregnancye according to them, othoer heirs
gre to be given their nininun shore, but other shares of
the sane degres with the fetus can not get thdr shores,
until after the delivury of thoe childs Tho Maliki's viow

before ]
on this (susponsion of distril.ution »- Iolivery) dis, in

T

ry view the correet interprotation of the lawe
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It is uy opinion that if the fetus is dispute upon
by way of lian (improcetion) or is illegitinate, then
there will be no need t0 suspend the distribution of the
gstote, since the preseacs of the child is not, lorally
socaking recognised by lowe His prescnce ean not o7{cet
othoer he;i.rs.72

MISSING FERS0M ¥ MUSTIM 1. My WITHOUT NY
HOSTILITIUS OR C. L. .MITIEC,

Missing person, wdcer this topic, is to boe discusased
in his duzl caPacity as an heir a8 well as o deceased
person.s

Unlike the othor schools of Jurisprudence, the
Mnliks treat the law relobing to the nissing person in
two folds, that is o lew rolating to thoe dissolution of
his rorriasge, on one hand and the law relating to his
succession on the othor.

On the dissolution of his nwrisge, the lovy gives
a wifc of the nissing pursen 2 right to take her case and/
or conplaint to eithur o Muslin Judge or a Muslin Comnmunity,
a8 o whole, wherc the Judge is not avalloble, with o viow |
%0 look into hoer cames The suthoritics eoncerned in the
Muslin Soeiety should tszke nceecessary steps of naking
inguiries on the whereaboubs of hor husband.73

On the conplaints nade, sone anount of noncey noy be
takoen from hor, with which to despateh sornc onc to look or
nake inguiries on the wharo. bouts of her husbonde If there
is poney in the Muselin Public Treasury nothing will be taken
froin the wifoe ot thiz juncture:, she will Lo asked to waitb
for o poricd of four yeors, in her pmaetrinonial holw;
pending an outeome of e inguiries being nede about her

huslband, provided thot thoe husband has lefd her Hoefaqah,

a3
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sustoncney or that she can rerain within the period
withoul any scxual neeods ,74

If she can no longer roncin on the strength of one
of the above regsons, thoen the norrices has to Lo .
dissolved « Whether ghe con %ake oath in suppert of her
agsertion that she can wo lopger reousin on any one of
the above rousons, it is not cluare. If she elects o
reonain as his wife pending h . inguiries node on the
wharevbouts of her husband thon fince ond goode In this
crse, no decree of divorce will hie p:cc:mrn;lm:ec:'l»?5

If the husband is not scen wit hin the peried of four
years, the Muslio Judge hne b0 dronounce hin deod in law,
and not infact, It is inportant to know that the decrce
of denth pronounced on hin is nwt for the purposce of
distribution of his gstate, rather it is for the
distribution of his nurris;es The noment he is Dronouncoed
dend, his norrige stonds dissolved. Her status boecones
that of a widow who has lost hor husbandes 3he is
ohliged %0 walt for a further period of four nonths ond
ton days.?&'

If the migsing husbL.nd hos other wives beside her,
and whether or not they supnors hor acticon for the
dissolution of wusarricgc, in the court before the Huslin
Judge, the facts renain the sane thot, they too orc
equally affected by the decree they becetx widows liko
hor gelfs They have to walt for four months and toen days,
like the othor wifc,

Their narriage with the nissing pereon is legally
severced and stands dissolved. Lftor the expiration of

the period of Iddoh (four nonths and ten days) the widows
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ar¢ free to warry any pcerson of thoir choice, not falling
with the prohibited degree of Lorric; @e They should not
walit for a fresh orier for w rri¢ge froo the Musliu Ju;Le.TT

after contracting o fresh worrisge with a new husba:d
anc regardless of whether the new husband eonsurnctes the
new rorrisg e or not the forier hustand would have no
occess to her should he re-ap e-r fron his hindin:se

a8 reinrds his sh=2re in inheritance, the nissing

person is classfied into four categoriee.78

1.42 (1) MISSING FoRGON IN NON-MUSLIM LAND
The Lissing person will Le pronounced dead Ly the

Court decree, emanating Ifror:. the kKuslin Judge, when he is
seventy years old, which is regarded as the leogally hunon
life-span, recogniseu Ly sh.rizce This is based on the
rophetic Hadith which says, ®,‘loioru Uoocati nse bay no
vittina wa vabrina", pezning, "The life-spen of oy
Coununity is between sixty wndl seventy yecrs"e The Life
span, is calculoted, in relution to the wLissing person's
ase vhen he last disappeared. If, for instance, ct the
dey he disappeared lost, say he was forty , then the
decree of death should not Le pronounced on hin until vhen
he is seventy. This, in effcct, neans that there is %t
lecst a space of thirty years, fron the doy of the
disappearance 2nd the issuance of the Court decrce of the
deaxth. 1In the absence of on accurate age of the nissing
person or where there =2re disputes or conflicts of the age
su;;ested by witnesses, then 2 lecst ace suggestcd should
be relied upon, by the Muslin authoritye 4in aic¢ based on
witness opinion is aduiauiblc.79

It is very ioportunt to lnow that the seventy yeors
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decree relates to the nissing persons on the non=iuslin
lond onlye It is also iuportant to mmow that no provisions
cr covidence act 1914 should apply to cases governed Ly
I.-:lc.l.ic/lmltiather, it is the Iulomic Low of evidence and
procedure that should apply. It is also inportent to know
th:t the seventy years decrce relotes only to the
succession of his propertiy by other heirs who might have
predeccased hin, during he poaricd of his disappearsncc,
28 well as his succession rihts in the estate of other
relutives of whon he becoues the heir, provided .t he
re-appears frooc his hiding physicallye It is also
inportant to know thut his wives are under no lggal
oblig wtion to wait for o further pariod of four nonths
and ten days as Iddahe For the period was alrcedy
observed when the first Court Decree dissolving his

carricge was pronounced 80

(11) MISSING PuitSON IN . Boolull BLTWEEN MUSLIM IOR

The nissing person falling within this category
is pronounced, irvediatcly after the hostilities ccosce
Succession to his estaotc then opens innediatelye His
wife has to wait, 28 a widow, for a period of four
nonths and ten deys, with retrospective effect fron the
day the hostilities starte. Thc rule here appliens only,
if the nissing person was alleged to have been gcen at the
battle field, by at least, two witnesses of noral p:mhj_ty.m
FilatICy Oy

(iii) MISSING PLRSOM . LaMIVY Of

If there is calaity or eépedenic and the nissing
person disappears within the period of the calduity, then
he is proncounced dead o«fter the epedenic cowues to an end.

The Iddah period steorts ot the end of the calaunity and
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succession to his estate opens j;medi:tely.az

(iv) MISUING PERSON IN w BuTTLE BLTWEEN MUSLIM o.ID
woN-w3, ™ rORCTHO ..

LN - L

If he (the nissirng pcrson) con not be seen after tho
end of hostilities netween the two forces, then his-wife
has to wait for one yucr, fror the day she first tokes her
coge to the Muslin authority. The one year waiting period
is to ncke efforts to lock for thic whereslouts of hor
husbtand. If he can not be Lecen after efforts are inde, then
he is legally presuned ducd, his widow is to wait for fowr
uonths and ten days, with ¢Ifc¢ct frou the day thc
hostilities, according tc one view cease or fron the day
the Muslin Judge or Loacer losts hope of his appearance
cecording to the other. Distribution of his estate opens,
inrediately .33

In 2all thesce cascs, unless the pissing person is seun
dezl, his death can not ve yroved 4a fact in 2 Court of Lowe
Rather, the proaf . of death in law thot life coan not
continu¢ for ever, is the appropricte thing to dos The
proof of death relating to the nissing person in law
(lejure) is relevent and nduissible whether or not the
nissinc person plays - rolc of the deceased person or on
hc;;".:r'«ml

The nethod his sh-rc of inheritance is caleulnted will
ve dieogussed at len.th in chapter four of this thesis, i.e

chapter on distribution of ecstatce

SUCCESSICi OF INTLR-SEX

Intar-scxuclity is the possession of both nale and
fensle characteristics, hence, 2 person possessing this

quality is called inter-sex or hermajhrodite. If at



childhood, he urinates from the uale organ, then he ig

considered o male, vise-visn. Sinilarly, other deternints
incluwde the orpan fron wnich he disch2rges speri, ncnses,
or his capnbility of bheing prognont, growth of beonr or
brcaste The class of sox to which hormephrodite bholonge
is lorgely deterpined by ony onc of the above doteruinonts,
If non of the above g¢oin roveal his true sex, then he
siculd be cobscrved closcely, «t his childhood, with o view
to find oub which of thu twe orysans first rolensces urine
and be Jjudged aceordin lye. If the urine is dischorged
sentenously by the two orgens, effect should be given to
the organ which relecoses the arine with forecs If this |
becones difficult, thon, ~ttenaps should be nade to scce
which of the two releoascs wore urine and which relecses
less, and be judge accordingly. If, still, it becones
difficult to detoruine with ecrtainty the sex, then he
should be nade to stand Ly the wall ond urinote thore at,
and if the urine spreads at his thighs, he is considered
a wonans. If, inspite of all thcse tests, his truc
identity can not be reveaoled, then he is truly Juntho

o £3 8
IMushliil, i.e« & person of obscure sexual organ.

Logally specking, this type of persen, can not Lo
imagined in law to be = fother, n father's father, o
nother, nother's mother, husbond or a wife, since, taking
hii or her by narrisge contrzct is prohibited in Isiow,
becausc of the indeterninable sex. Haroophrodito,within
the @ontcnplation of the Islivde law coaes from any one
of the following:

(i) descendent's class, isc. son, son's son,

Gaughter, son's Jdaughter otc.
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(1i) Siblings ond their children,

(1ii) descendent's of poronts, ise. uncles,aunts
and their childroen,

(iv) +the patronms .n’ their children.%®

HIS SHARE OF 1.5 IMIERITANCE

Iherc the sex of the Hunthe Mushkil is deternined

with certuinty, his shwoe of the cstnte is based on the
8e%, ie2s Whether ncle or fomnle. If the sex bucones
inde¢torninable, then, you works out the shores in two ways,
firatly, consider him a ngle ond secondly, considering hin
o fennlde. Having done this, ada up the sun totcdl of o1l
heirs in the first wnu sccond calculations, with s view

to et a coupon denoniinator for the two whele sexes;e7

The azithmetical problens, as regards the share of

Huntho Mushkil will be illustrated in chapter four,

sppropriated for distribution of estate.
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QHaPl ot TuU

GROUNDs O HUICLIUS ION

what is meant by ground of successien is the
legal bases on which the Jstate transfers te the
h irs. There are three such bases: Iegitimacy,
marrisge and Putrenage.
1. LIGITDMACY | _

h The importance of legitimacy in creating legal

rights of inheritence between persons relafed by
blood cannot be over emphusized in the Islamie uysten
of succesgion. The soundncss of legitimacy is largely
dopendoent and determined by vither a valid or irregular
mrisges. One can assert thot if the validity ef the
marriasge is questienable, the soundness ef legitimucy
resulting from that marri.ge may be equally shaken
from its rcots. In the light of what hus been diseussad
above regarding the importence of the valid marriage
in creating legitimacy, it vecomws unavoideble to
discuss, bricfly, the valid, irrcegular and void
Darrisgus under Islamic LaWe
Vil 1D HERHILAGE

Valid marriage is th. onc that complies with all
the legal requirements of validity.l The legal
ruequiremonts of vulidity are the guardian, witnesscs
nodag and the conditions cttached to every,one of
those cloments. Besidoes the spouscs should not be
within the prohibited dogtue of murrisge, such as
Uturine brothers and sistoers, atc.2 The valid marriagu

ervates mutual rights and obligation betweon the
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Spouscvs ond their children.”

There arc, however, some Eri‘izges in whisn
vzlidity is upheld by som. jurists while it is
considered 2s invalid by ouh .rs.4 Such marriage -
amorg. others - is the marriszgc contracted by a person
in o« state of Ihram or rilerimgc to the Holy land.s
It w.kces no difference whither thoe persen is
controcting the marringe ilor himsclf or as an

ap,ointed agent for and on behalf of anothur.6

another

There is also/the typc of marriage which all the
Jjurisis regard as void.ble, isee it is void ab _initio.
1t can never be regulariscd, because the defects are
S0 scrious thgt the marricge h..s to be dissolved,
whoether before or after consuu“tion.7 Example of
such marriage is the marricge contract made by persons
falling within the prohibited degree of murriage, iece.
the m.rrigge between son and mothere It does not
crecte any lugal rights und/or obligations betweun the
Spouscse It has no legal justification to exist. It
must be dissolved immediately, whether before or after
crnsumation and that consumction czn not support its
continuance. The dissolution of such marriasgc does
not re¢quire any permission from any Muslim authOrityoB

It is important to know that while dissolving the
irregular marriage before consumction, the practice anud
procedure demand thut one pronouncement of divorce has
to be mtde by the Muslim Judgv. This neans that in tone
¢vent of a fresh marricge contruct by the same party,
the husband will lose his right to three Talaq (divorcc)
Wes ulready pronounced by chiv Judg e, when dissolving
the first marrisge which wos discovered defective

(irrb‘t_" ular) .
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a6 regurds the void marrisge there is no need for
pronounc ing the divorce, s:ince it has no lepal
gt : h'9

SXIBLUNCC

Priai CUNGLPT OF LEGITLMLCY

In knglish law, which Nigeria has adopted for aluost

o century, o child wny bu coeeived before and not
necessarily after o lawful wedlock betweon its parents,
so thet wfter a subsequent merrizsge between the
parents, the husband aay legitimisc the child. This
act9fegitinisation from the so-called father, in Bnglish

ow confers on the child o stutus of legitimaey, as il
the child were bern within tho lawful wedleek. O

Likewise, under the Onglish law, & eaild may be

adopted by a foreigner betuoen whom and the deceascd or
the so-called father no blood relationship exists.

Thus, the person who adopts becmes the loegal fathere.
This wus alwost the gome systoem thot prevailed in the
Pre~Islamic Arabma.11 as fur ¢s Islamic Law is
concerncd, legitimacy is not estublished in either of
the above cuses. No legitimicy and/or legitimisation
can be ascribud to or joined with ¢ person, as o fothor
of the child outside thyu luwful wedlock. The law
reliting to legitimacy in lolamic law is bused on the
following Prophetic Trudition

"Legitimacy eman;tes from o lawful marrioge
the adulterer should be stoned(tc death)".1Z

Muslim scholars have cxertced their efforts in
expPlaining the details ond the cxtent to whiea the
provision of this Hadith applicse. For the purpesc of
this study, we shall only contend with the Ijtihad of
Maliki jurists.
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i bégotten chila of the veid or void:ole warricge is
svtuched to its father if the circuustances leuding to
the consuuc.tion ol the merri. ;< vetween its prents ore

such to vxonarate his parente {row poda punishacnt of
ain. (illicit sexual inturcourgu)13. The circumstances
cre monye woowe of them are ©s tollowss

( i) 1lgnorznce of luw =5 to the illegelity of the

zet of adultery (Zinz). Thic is ypossible where the
spousca =re¢ newly revertced to Isleme

(ii) The spousecs may be cware of the illegality of
their ~ct of adultery which my done through forgetfulness.
This h.ppens if the husb.nd h:s 2 curnal knowleudge of his
foruer wife, whom he divorced, irrevocably or revocably
after the lddah period teruinstes; and

(iii) when adultery tokes plucc through mistzke of

fuct, l.ee phubhun Nikoh, 45 o result of which a person

hac w curn:l knowledge of o wif,bclonging to a different
persone 4 child begotten oo . result of this union is
afiili.ted with the wan, who h.u the union with its
uuthur.14
In the cbove circumstonces, no perscns will be

sub jected to hHadd punishuent on lhe ground of adultery

! 1
with 2ny onc¢ of these woncne.

LuGITINL.CY LRISING FROM VUiu M alTAGL

iWhen Legitimacy ariscs from the void marrizsge and
the child's paternity must Lo =tt..ched to his father, in
the following cases, rcgardless of whether or not the
pirents of the child are subjocted to the Hadd pupishmont

for the illiecit sexusl unione
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(2) When one has a carnal knowledge intentionally
of One's wife whom one has ivrevocsbly divorced, regardless
of whether or not she is in her lidah bperiods

(b) If a person confesses that he is aware that a
wife,he merries is his fifth wife, or thot she is hig
mother-in-lsw whom he is not sugposed to marry und
consumztes the marriuge, iusiyite of the legal impediments
by affinitye.

(¢} 1f he purchases a slave girl or weman whom he
knew that she is prohibited to him by inpediments and yet
had a carnal kanowledge of her dcspite the prohibition.

(d) 1f he buys a slaove woman, Wwhom he later knows
to be a free-born, and yet had o sex with her.

In any of the above cases, if the child is begetten,
the legal consequences aret

( i) Hadd punishment by stoning to death;

( 1i) The child's paternity will, in law, be

affliated to the man;

(iii) Mutual rights of succession will exist between
the child and the man (father).16

This rule of law is bused on the principle thut thoe
confession made by the psrson is viewed in law as an
attempt on Bis part(of the man)to repudiate the child's
paternity. In these circumstences, therefsre, the child's
paternity must not be disturbed on thut gfound, even
though he (the person confessioning) is te fuce the hadd
punishment of stoning.17

The child's paternity -~ will - however, be disturbed
if there is 4 piece of evidence in support ef the

confegeione The evidence will now remove the swspicion

of the attempt to deny the putornity. Such evidence,
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ameng others, is to have uanotihcr confession by the womaa
“het she was aware of the prohibition at the time of the
mur ciag 2 contract and consum_ti.ion.m' On the strength of
tha confession, in addition (o the Hadd punishment, the
leg,rtinacy of the child will not be joined to hime IV

19

wil' bs corsidered a cleur cusc of adultery.

SV wisde Or PeTuRNITY

There are tiree types of evidence of paternity and
euch of them establishes both the paterﬁity and the right
of tae persen in wnose favour the acknewledgement is made
to inyerit from the legacy of the ;Jersén whese paternity

ie 1i. ked with the former.zo

boXnowledgement made by two men of meral probity, in
their capacity as members oi the sume fam::LIy with the
person ia whose favour the _dmicsion is made. Oimilirly,
their ev dence to the cffect th.t the persen is a
legitimat : son of the deceascvd estzblishes both paternity
and the right to succeed from the decceased's esta’sta..21

The si2end kind of admis ion is an admissien made by
someone in avour of another to the effect t.hat‘ the other
person is nis son. For this cdmission to be effective,
the followir conditisns must be satiafied;

(a) *h:t the age of the person acknowledging must
be convincing to admit a f.ther/son relationship between
the two;

(o) that the person in whoce favour the acknowledgement
is mede must be of unknown pcternity;

(c) thet the admission m.dc by the suppesed father
must be corroberated by the supposed cr;ild,.i;e. the
supposed son must admit that the person acknowledging is,

in faet, his father;
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(d) That the relutionshipy between the persen
acknowledging and a waen said to be the mother of the
acknowledged is that of hugband and wife;

(¢} That the two supposced parents of the person
acknovwledged must be persons of descent characters and
(£) Thot the parents muct not f£nll within the

prohivited degree of marriag;e.zg

Once these corditions nre satisfied, the legitimacy
of the son is affliated with the mane On this bases a
surviving party inherits from th« dead person znd that no
on¢ can stop this right of sucecssion. Their

relotionghip is that of f.ither und son.23

2,7 ULinlON Uy wXPunrTy

fa

Upinion of experts, othervise known as "llhagul
aifah" is very important in this regarde Affliation of
the child's legitimacy to his Lother through epinion of
expurts is not unknown in Islamic luwe This is an old
practice among the Pre-Islamic nrubs, and later adophbed
by Islam.24 If o child's paternity is disputed wpon by
different elaimants, then the court resorts to this type.
of opinion. The experts in deturmining paternity of the
child amnong the claimants arc invited by a Judge, with &
vicw to make use of their expertises They normally do this
by attaching the child to o porson whom he resurbhles.
The child in this situation must be manbuz, d.e. one
discrreded and later on picked up by different person who

1oy clzims to himoQS

L0 MILIMUL PLRIOD OF GESTATION

A child is presumed leugitimate if born within six
months of the mwoarriasge contr.ct by the parenﬁs,26 The

comput.avion of six months st.rts Irom the day he is
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concelived and not frem the doy the merrisge contract tukes
plocee Therefere, it is essonticl thaet there is the
merricge contract bebween its parents und that the

soncoption of the ehild must have taken ploce after and

net bofore the marricge. The word concedtion here moans,

the child is eonecived fter cctusnl physical coitus thut

27

|
|
f
t-kes place between its parents, rather than
poss ibility of sexunl intcrcourse.
|

However, a ¢hild born within le¢ss than six monthg is
5511l prosumed legitimate, becausc a margine of five or
8ix cays in Islamic cglender is allowed. Thus, thce child
delivered within 174 days (£ive months and twenty four days)
of the¢ marricge contract is presumed legitimates The
puriod of minimun gestation is counted from the day

sexual intercourse last took pluce between the parties |
|

to the norrisge and not from the dzy the wife is divorced.

If 4hie woman is deliverced of the child after six menths,

it shall belorg to a new husb@nd.zg !

If o wife bears a child «fter iddsh and within five
yeurs the child is presumed legitimste unless he is
disclaimed by the fother through Li'an (imperication).

. . |
2. g MadLiMUM FLRIOD OF GELTLTION |

A divorcese Wwho remains wmarricd for a peried of five
yeors and is delivVered. of a child within the peried, thg
child is Jjoined to his father, the last husbund of the !
womans Legitimacy of achild born within either period j
(winimum or maxipum periocd of gestation) is presumed |

legitimeate, unless otherwives disclaimed by imperication}29

2,10 LlfaN (IMUBRICATION)

!
it 1s an accusation meue Ly o husband agzinst his (
wife tiut he either sees her commitiing adultery or that
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the pregancy which shebears coes not belong to him, 184
he is not respensdhle for the y.-rebancy:

The only person vested with the p;we; of imperication
is the hﬁsband of the woman.30 He is zalseé the person who
con acknewledge the child's paternity. It is a condition
thet the husband pust be a liuslim, and éapable of se.unl
incercoursc. 1In other woyis, the case of inperication
will not zrise initially if tie¢ husbhand is either
impotent or is a minor wh.can not appreciate a sexual
unione where there is a dispute involving pregnancy, he
can disown the pregnancy forthwiih, withcut the
necessity of embarking upon ri'azane. In $his case, the
imngotensee must not be gencral but must relate to the
time in which the pregnancy is in disputee. There is nc
imperic.tion between a non-iuslim couple, unless they
Suwbit willingly to the lwslam authorities.31

The room for accusation still remains cpencd to- the
husband, notwithstand ing the 1cc¢t that the husband is
either impotent or incapsble of consumating the marrizgee.
Inperication may still be micde on the baais of illicit
sorual interccase which the hu.band has not actually
witnessed himself. No impcrication hov.ruveg;li:o];l made
ageinst a wife who, due to Lhier youth or tender 3, e can not

32

be pregnant. Similarly, there is no punishment of adultery
on th: minor wife on the ground of adultery of which she

has been accused of nor the winor huband who has m-de the
ullutation.js This rule will not coae into play in a
situ.tion where the wife ioc uawtured, and is capkle ol being
pregnant. It does not met.cr even if the witfe is a

Christian or a Jew mrried to 2 puslim hwsvande The fact thot
the marriage is not comsumc.tcd by the husband cen not be a

34

bar to imperication gguinst tne wife.



Ishibr. is defined as:
"agcertainsment of the condition of the woman's
womb with a view to¢ ¢stublish whether or not she
is pregnant (or to aveid mixing a husband's
sperm with another person's in the same vagina
of the wuian) with . viv to preserve paternity
of a4 saild".
1ts observance on kuslim wowan is obligatory equals to
dadah (waiting perivd after the teruination of a
DurClage) e
1t is observed in thuse cicvcumstances:
(a) illicit sexuwl intercceuses;
{(b) sexual intercours. resulting in a mistake
of fuct, i.e. wistaken identity of the
wonan, thinking 2t the time of the sexunl
act, the hustand vas having the affair with
his wife and lotur, 2 contrary appears to
be the case, 2nd;
(¢) 1In any ovne of ilv ubove circumstances, the
husband of the¢ wcwan nust not approach her
coexutdly until she 'y dulivered of a child if
sh¢ is pregnant =ne where she is not, then
her peoriod of 1lutibrae is equally the same
with her iddah period, depending on the
type of the woucn.
The idaah period will be discussed
shortly in this chapter.
lapericutiovn is fuunded uvn sirong ground, not amcrely cn
suspicion of adultery or pregnancy vwhich the husbund wishes
to disclaime. The convincing reason way be that the woaan

ig pregnant after the hustund has not gone in with the wife
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in hor last Istibra(emptying her womb).35

1f the wifce becomes prgnant «fter the husbund's
relimnce uvhn Colibtwms interruptus, such us Condon,
wporiticidal V sinal Pessory, Jreanm, rubber e2rvical cap

etec. or thut hexr embarkine orn inporication sinply because

the child dees nch _resewmble Linm or thut he usod tc have a

suxaul union with her, oot «irccltly into her vigina but

between her two thighs only, it thd he used to discharge
betwecn her two legs and not directly inwo her private
vart, or thut there was no ejaculation in, the last sexual
gnion which is followed by the inmperication, then the
husband will have no legal sround on which he ean base
hig action of imperesgation as illustrated above.36
Inperication can proceed regordless of the fact that the

merrisge is not subsisting butween the Muslio eduples.

THe FaoQduUss GF IMPER ILy TCK i

The husband takes tho Unth of imperication swuaring
that "2y Allah beside whoa thore is no deity worthy of
baing worshipped, L saw her (his wife) in the wct of
adulvery™ (thot is if the imperication pertains to the
scewsstion of adultery). where the accusation refers to
the diseludn of pregnancy, tuen, the husband will add after

the fourth Uath thuet "L um not responsible for the
prognancy which she beurs™s, Le has to repeat the Oath
along With the accusation four btimes, and will conclude in
the firth Oath by saying et "1 solemnly invoke the Cursca
of L1lch on my self if I tell & lic on her"e o

The wife, on her part will do the Samelthing, in order
to avert punishment on herself, saying that by Allah beside

whom there is ne deity worthy of heing worshipped, I did
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not cor it udultery or thut he is responsible for the
progaoney (depending on thic noture of the accusation), and
she will conclude the fifth vath by solemnly invoking the
wrath of God on herself if her husbund is telling the
truth. &s 2 wstter ol prociuurc, the husband must bc the
firut one te sturt taking, che Gt of imperication. oShoula
the wit'v start before him, vie¢ iuperication beeomes a
nullity .39
The venue for the inpcricition must be a place normally
tr.ken in high estecm by Huslims, i.eo 2 Central Mosque in
which Friday Prayers are perforide & Christian or Jewish
lady will swear to the Oath in c¢ither a Cathedral Church
or a Synogcgue.40
1t is reconmended that he Cuth is taken after asar

or lutc¢ zfternoon praycr .nu thut the parties subjeet to
imperic ttion nust be cauticned before embarking on the

fifth veth becuuse, according (o Ibn Asim, "Amoruhga

lustoshna'un", the cunsequencus ana eltect of Uath on the

person who sweurs thereto wrc injurioun.41
veath of the child or miscaerrizge of the pregnancy

wiiich is sub ject of Li'an counot terminate or be a bur to

the imperication.42

The reasan being thuat apart fronm
its legul effect of destroying the child's paternity,
Li'an has a2bout five morc¢ conscquences, as we shall sce

later 043

RUbuy OF ESTOPPEL

—

It is 2 duty incumbunt on Lhe husband wishing to
pronounce Li'an on his wife to do so immediately, within
twe days of his knowledge.44 If he does not take

ilaccdiate step to repudicte Lhe pregnancy or accuse the
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wite with wdultery, then hu will ue estopped from doing S0 .
Mo wiil be unduer a lepcl duty to take the child or will be
held responsible for the pregniney. In othe words, the
pavernity of the ehild cr whe preghnency which he seeks to
discluinm will be joined o hime. in ¥he same way, =

husband wishing to pronounce Li'an on the ground of adultery

45

pust keep himself aloof frea the wife.

VOID LI'AN

If the imperication is void gb _initioc because it has
failed to comply with any of its conditiens, there can be
no valid Li'an capable of severing the marriage ties between
the spouses or destroying the paternity of the child,
#here the husband pronounces Li'an first and the wife dies
before tuking her turn, he is to inherit froum her esgtate
46

anu vico=visas This in eficect means that where there is

no muii.d acCUsabtion of bLi'an between the hustand wunu his
wire, t..en tnere i1s mutual ri:ht to succeed.47 where an
action of Li'an is pending verlore a Muslim ruler and one

of che spouses dies while the action is pending, there is
no pitan in the legpal sense ol ihe worlu, and a surviving

porty is entitled to inherit fruim Lhe uther.48

T CONGEAQURCES AND LUGALD Si.uCly O LI'AN:

(a) If the husband pronounces Li'an on his wife and
she refuses Bo swear in her defence, then her refusal
amounts to confession of sdultery of which she has to face
the punishment;

{(b) Xf the husband accuses his wife with adwltery but
refuses to take an Oath to support his allegation, then his
refusal to swear amounts to the admission of defamation of

which he would be punishad;



(¢) & successaful and valid pi'an deprives the child
of his or her paternity;

(d) The successful and vzlid impersation creates a
scverence of the marrizge tic between the spouses;

(e) Ilmpercation also creztcs a permanent bar to & ncw
marrisge between the parties 25 long as they live. Malik,
shafi'i, Thauri, Dawuda, alw.d bin Hanbal , etc are of the
view that the parties to impericztion can neither remain
48 husband and wife in the mouriege subjecked to Li'an, nor
are they legally competent to contr-et a new marriage.
i1t woes not matter even if .nc husband falsely aeseuses the
Wilce Lbu hanifah was of the view that if the accusation
is Tulse, and after they wrc seperated he is logally
cuipetent to conteést for her murrigge contract with ncw
ouitoro.

(f) The successful impericztion of Li'an affliutes
the child with its mother, ws opposed to Shi'ites who hold
& contr.ry view. In bunni wvicw, no one has a right to call
him bastard, but rather Wuladul Li'2Zn, i.e., & child whose
paternity is disclaimed by iwmperication. Aecording to the
low, the act of imperication doe: not basterdise a child,
unless his mother refuses to swear to an oath to protest
her innocence;

(¢) All the afore-menticned consequences take
ilunedicte effect the moment the woman finishes taking the
£ilth Uathe There is no necd for the Muslim judge to

pronounce these consequences in nis judgcment.49

une aust be very cautbtious in pronouncing Li'an, unlcss
it becomes extremely necessary since the action of

imperication involves mutu.l llti'an, maleuiction, and the
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Consequences are hormful to thosc vho ~ubject themselves
thereto, It is 2lso important to o enber that establis
shine or Qiscloiming paternity iz v oued in the husband,

Therefore, it is advisable to ovoid 7witing presure on

the husband tu embark unon Li'an 2 Liic wife,

So for we h-ve discussed oo 0@ ground of
succession, New, we shrll “‘iscuns € wrriagze 28 a
rround of succession, Marriace oo + round of succession

mist fulfil two basic cnditions, n-.-elv thot there must
be a valid merriage, and that the iz rriage must be

subsisting at the time ¢f the deat’. «f one of the parties?®

M/RRILGE AS A GROUSD uF :LCCESSION

A

In the following lines, we .70l discuss the effect
of sgccessicn throurh marriare,

For the marri-s to create n rir™t nf succession
between spouses, in 2 muslim fruily two essential
conditions must be fulfiled. The Jirst is that the

marria;-e must be vzlid, 3Secrndly, il must exist

actually or constructively ot the "7 e of death.

Elements of volidlty of marri ‘e consist of Siggah
(formular), deli (jmerdian), Sadoc ‘Ouwd Fro qua or the
consider:tion of the marriage) -nd siahud (Witnesses).
With the z=zcevtion of the formulor “iich is arrived at
by Ijma (consensus of the jurists), the remaining
requirements derive their authorii: from the Qur'an

LY

end the Sunnah of the prophet (3. ...0.).
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relaticonship between her znd ©lw supporter is so strong
to iencrate parent/child affcectiv, Jurists arg;£he view
that she must be in his care ¥ r veriod of four to ten
years, In thc absence nf the :Dbove persons, a Muslim
lecader in the lecality may act : s ¢ marriag guardian,

The marriare fuardian must fulfil the following
conditions:
(1) That he must be a Muslimg i .»c the wom:® to bt given

ia marricge is a Muslim,

(11) That he must be a male,

(iii) That he must be a sui Juris, i.c, a person of full
legal capacity gna

(iv) That at the time of givin, :he girl in marriage he

must not be in a state of IirTm,

2.19 1JBAR: POWER OF COMPUL 3I(:

(i) F-ther as a guardian may co'pel his minor son or
virgin girl or minor boy, Theso e the only persons
who can compel their minor sous, virgin daushters or

wards to marriapge if it is gnirituvally beneficial to them.

2.20 GU.RDIAN AND THIIR , iCTITY
With thc exception of the © o ruardians mentioned

above, the follouwing ruardians ' vc no power of constraints,
eventhough some claim priority ov.r others.

(a) A son of woman to be iven in marriage takes
preezdence over any other per: ms. The son need not be
legitimate, However this rule c:i not epply if she begots

the son before she is given in oo rriasge by her father,
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In this casc her father is the “ul) person whe can exercise
the power of Ijbar (ccnstrairt,. Ylcre the woman was pre-
viously married by her fathor, <von once, and later beiots
the son eithcr throurh the macri ¢ or otherwise, then her
son is more entitled to be her w rdian,

(b) (£ter the son, her =— n iz more entitled to
give in marria:e his grandmethor cventhourh he can not

compel her,

(¢) The frther is morc zuititled than any person te
be a puardian of his daurhter vi:, vas once married. The
father must b?:-}}%tef;al father an’ a © her father through
adultery,

(d) Her germzne brother,

(e) Her consanguine broth 1,

(f) Son of the zermanc bruticr,

(2) 5on of her consen:uine hrother

(h) Her Paternal Grand Tniier,

(i) Her full Paternal Uncle,

(1)

(k) Consansuine Patern:) Uncle,

5]

n of her full P-:toima:l Uncle,

(1) Son of Consanguinc . tornal Uncle,

(m) Father of her Patiori-] (rind Father

(n) P-ternal Uncle of hov i'-ther,

(¢) If o1l the abrve sorsu:s become extinct, a
person who looked after her in lice youth (Kafil) assumes
a legal position cof thc guarii-n,

(p) 4 local Muslim lerdler ¢n cssume the position
cf the ruardian. His risht tc v odiznship is lost if






