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ABSTRACT

The importance of the sea not only as a source of food and means of
transport but also as a potential source of finding solutions to many of man's social,
economic, political and ecological problems has created the impetus for the legal
division of the world's oceans into national and international jurisdictions. This legal
regime evolved historically through state practices beginning from the Spanish and
Portuguese control of the world oceans in 1493 to the signing of a broad-based and
comprehensive treaty, the Third United Nations Convention on the Law of the Sea
(UNCLOS Il1), in 1982. This treaty is not only a comprehensive legal instrument that
embodies one of the latest codification and progressive development of
international law, but is also a legal base for national ocean policies of nation-states.
Nigeria participated in the negotiations that led to the signing of the treaty in 1982.
She also ratified the convention on August 14, 1986, eight years before it can be into
force on November 16, 1994 This study undertakes a critical evaluation of the
influence of the'law of the sea on the emergence of a comprehensive marine policv
in Nigeria. Having done this, our neneral conclusion is that the evolution and
development of marine policy depend on the politics and global legislations on the
sea as nations struggle for share of the mass resources of the sea. This suggests
that national ocean policies must be part of national planning which have been
found to be absent in Nigeria. Besides, the complexity of the ocean medium itself

requires integrative structures of various dimensions for effective ocean policy.

Ocean policy, therefore, requires integration at the local, state and national
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levels as well as national development planning. There must also be integration of
international ocean relations at the regional and global levels. The most significant
specific conclusions reached from our analysis, evaluation and findings are that (1)
sectoral approach and lack of co-ordination and harmonization between institutions
of policy formulation and implementation are the major factors which impaired the
emergence of a comprehensive ocean policy in Nigeria; (i) there is institutional
inadequacy as the country does not have a central authority that oversees ocean
affairs; (iii) there still exists a legislative vacuum as far as maritime laws are
concerned: while some existing maritime legislations are outdated and conflict with
current international practices, there are areas in which laws have not yet been
enacted; and (iv) although there is some degree of awareness as to the need for
a comprehensive ocean policy in Nigeria, there is complete lack of political will on
the part of governmental authorities to include ocean policy into national
development plans. On the basis of these conclusions, we have made some
recommendations which centre on tne national legislations for institutional
restructuring in order to enhance the evolution of an intrgrated ocean policy in

Niaeria
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CHAPTER ONE

INTRODUCTION, RESEARCH PROBLEM,
METHODOLOGY AND THEORETICAL FRAMEWORK

1.1 Introduction

About 71% of the earth's surface is covered by large bodies of seas water
while the remaining 2Y9% (land) is turther drained by rivers and streams whose
waters drain into the sees and oceans.’ This sea water has been fascinating and
challenging to the human race for centuries. For example, apart from being a
source of food and means of transport, this water has also the potentials to offer
solutions to many of man's social, political, economic and ecological problems. As
a result, the modern state system has, out of a growing concern, embarked on
harnessing the opportunities provided by the s.1s and oceans. This concern has
led to the division of the world oceans among littoral states such that, by the end of
the 1980s, countries of the world had claimed legal jurisdictions over some 37.7
million square nautical miles (about 100 million square kilometers) of ocean floor

adjacent to their nation boundaries .’

This division of legal regimes evolved historically from customary practices,
beginning from the Spanish and Portuguese control of the world's oceans from 1493
to the signing, in 1982, of a broad-based treaty, the Third United Nations
Convention on the Law of the Sea (UNICLOS Ill). UNCLOS lll is a comprehensive

instrument which embodies both the latest codification and progressive
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development of international law in respect of the use of ocean space. The
convention, which is a product of m2te than 14 years of negotiation, was adopted
by more than 130 states in 1982. It was formally ratified or accented to by 60
countries on November 16, 1993. By this ratification, according to Ariicle 308 of the

Convention, it had come into force on November 16, 1994

The 1982 Convention is seen as the last chance given to the world
community "to avoid mounting oceanic confiicts through the harmonization of
competing practices and claims." iguiia Jid ot only participate in (e process of
negotiating the Convention and signing it when it was presented for adoption in
1982, but she was alsc one of the first states to ratify or deposit instrument of

accession to it on August 14, 1986.

With a coastline of about 415 nautical miles (853 kilometers), the new law of
the sea gives Nigeria a potential claim of politicai’economic jurisdiction of sea area
of ver 80,000 square nautical miles.* Similarly, the doc.7:ne of Continental Shelf
{(CF) and the. Fxclusive Economic Zone (EEZ} in hoth tho 1082 and 1382
Conventions fiirther nravida Nigeria with mara aeaa a8 aothanb - o= 100 ol
resources of the two zones.® In addition, the principle of "Common Heritage of
Mankind,' embodied in the 1982 Convention, has given Nigeria an added advantage
to share the enormous benefits to be derived from the new law as far as the
exploration and exploitation of economic resources of sea areas beyond national
jurisdiction are concerned.® Against this background Nigeria is expected to evolve
a comprehensive marine policy to enable her achigve a number of ocean interests

as a coastal and developing state.

[I( A 150w 1 IR AM



3

1.2 The Research Problem

As a coastal and developing state, Nigeria has a Iot at stake in an ordered
and harmonious internationalization and utilization of ocean space. Nigeria has
more important oil wells offshore than onshore. Our coastal waters are not only
recognized internationally as an important fishery ground, but also the entire Gulf
of Guinea has been and will continue to be an important gateway in terms of
international merchant shipping, military maneuvers, environmental as well as other
sirategic interesls. Besides, as a newly iInaependent hation-state with circumscribed
land borders, Nigeria ocean frontier becomes of even greater strategic relevance

for her future foreign policy interest.

Yet, in spite of the above, Nigeria today does not have a comprehensive
marine policy which clearly defines her various interests in the sea. There are,
however, a number of separate and narrow pieces of legislation on matters of
maritin: interests such as the Territorial Waters Decree of 19¢7 (amended in 1971
apd 1909 th"‘“'ﬂ.*r 2aum Dooree of 1969, Crichore Olls Revaiues Deuige ui 197 1,
Qo Eioharic:. Dwnaens SF 07, TTZ DCLie o 13T0, i ivativnal Oy FUNCy
Decree of 1987, which established the National Maritime Authority, the Federal
Environmental Protection Agency Decree of 1988, the Harmful Waste Decree of
1988, etc. These together do not amount to a comprehensive marine policy. This
study sets out to undertake a critical evaluation of the influence of the law of the sea
on the evolution of a marine policy for Nigeria and to attempt to find out the factors
and forces which have impeded the emergence of a comprehensive marine policy

in Nigeria, the need for such a policy and the extent to which the policy conforms



4

to major provisions of the law of the sea. Among others, the study intends to

answer the following guestions:

(i

(ii)

(i)

(iv)

(v)

(vi)

{vii)

(i

Why has there been no comprehensive marine policy in Nigeria?

To what extent do current policy strategies conform to international

principles on various uses of the sea?
What should be the goals and objectives of Nigeria's Ocean Policy?

Why have current policy strategies, inciuding the National shipping

policy, failed to adequately protect Nigeria's marine policy interests?
How does the evolution of the Nigerian state affect her ocean policy?

How can the country maximize her expected benefits as a maritime

nation?

Does Nigeria require an integrated marine policy? If yes, what

character should it take and what should be its integrative policy

option?

1.3. Propositions

The major propositions in this study are that:

Nigeria's marine policy is most likeiy 1o be effective where policy
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directions, actions and intentions conform with international principles

on various uses of the sca;

(i) Nigeria's marine policy is most likely to be efficient where there is one
institutional authority to oversee the country's ocean activities in an

integrated form;

(i) A coastal state's marine policy is most likely to be efficient where
appropriate institutional machineries are established for policy

formulation and implementation; and

(iv)  Marine policy is most likely to be efficient where policy directives,
goals and intentions are harmonized and co-ordinated in an

integrated form.

1.4.0 reti F wor

Most of the data used in this study were collected from secondary sources,
such as books, official reports, dispatches, government official gazettes,
monographs, periodicals, journals, magazines and newspapers, United Nations
official records, treaties/conventions and Nigerian national legislations. The data
were obtained through intensive library research in a number of libraries both within

and outside the country. These include Kashim Ibrahim Library (KIL) and President
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Kennedy Library (PKL) of Ahmadu Bello University, Zaria, National institute for
Oceanographic and Marine Research (NICMR) Library, Lagos, Nigerian Institute of-
International Affairs (NIIA) Library, Lagos, National Maritime Authority (NMA)
Library, Lagos, Nigerian institute of Advanced Legal Studies (University of Lagos)
Library, Lagos, and Institute of Oceanography, University of Calabar Library. Others
are the Nigerian Navy (NN) Library, Lagos, National Institute for Policy and Strategic
Studies (NIPSS) Library, Kuru, Jos, Command and Staff College Library, Jaji, and
the Lady Kiliam and Law School Libraries of the Dalhousie University. Halifax,
Canada. Substantial data were also obtained from materials and papers provided
and presented, respectively, to the B.98 Class of the International Ocean Instifute
Training Programmes on the United Nations Convention on the Law of the Sea, Its
implementation and Agenda 21, which took place from June 8 to August 14, 1998
at Dalhousie University, Halifax, Canada. These secondary data were
supplemented by primary sources from opinion surveys through oral interviews with
experts and scholars, naval personnel (within Nigeria and Conada), staff of the

L[]

NMA NINMR Minarian Parte Authority (NP2, Nigerian Shippiis’ Comncil (1830),
Fadaral Nanatmant of Fioboriol, LOGTS, S0 Wl rngedain avalvnul 1 SuUleutil
Corperation (NNPC) and Qil Companies. A number of site strips were undertaken
to observe coasta! and near shore activities in Lagos, Calabar, Oron and Port

Harcourt and a number of places in Nova Scotia, Canada.

The method of analysis in this study is mainly systematic content and
aggregate data analysis. The data obtained from various sources were collected

and analysed, using a model of marine policy network analysis which views marine
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policy in terms of input - output interactions which assume that a set of input
characteristics lay the foundation of a policy. These inputs thus undergo a process
of filtering to produce outputs. Similarly, a model of integrated maritime
enforcement system which identified five key maritime activities for coastal state to
respond to series of responsibilities, challenges and threats in the application of
surveillance, monitoring and control (SMC) was aiso applied in respect of Nigeria's
requirements and capabilities. This was done through completion of two matrices
in which the country's requirements/capabilities for SMC are guantified in numbers
ranging from 0, 1, 2 and 3 representing no requirement/capability, partial
requirement/capability, full requirement/capability and excess requirement/

capability, respectively.

1.4.2 Theoretical Framework

This study was carried out within the broad theoretical framework of the
policy analysis paradigm as narrowed down to the normative conception of the
Rational Comprehensive Model (RCM). This is informed by the recent evolution of
what analysts call "dominant paradigm" in the field of Policy Analysis. A dominant
paradigm is defined as a set of characteristics that underlie the themes of policy
analysis owing to their force, clarity and deep grounding as predicated on the
existence of a primary analytical technique derived from the simple definitions of

terms such as "public interest”, "values” and "decision criteria."® These terms, of

course, refer to the normative and logical conception of policy analysis as rooted in
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the primary analytical technique. This does not only make policy analysis a field of
stuly in policy sciences, but it is also a theory, approach z.:d methodology. tis in
this connection that Yehezel Dror defines policy analysis “as an approach and

methodology for design and identification of preferable alternatives in respect of

complex policy issues."®

This definition, in effect, deals with the invention or construction of new policy
alternatives and policy selections which also focus on the identification of preferable
Soneics among available ones. This analytical moder provides a heuristic basis to
better policy making and promotes creativity or innovation in seeking policy
alternatives. In this sense, analysts have argued that policy énalysis should be
designed in such a way that pays adequate attention to the political aspects of
poiicy decision-making, covering political feasibility, recruitment of support,
accommodation of contradictory goals, diversity of values and the evolution of muiti-
dimensional approach te decision-making. This, therefore, places the core of pc.l'cy
analysis theow in the concept of "choice grounded in the utility theory and

employing the criterion of economic efficiency.""

in policy sciences, there are two broad theories - behavioural and normative
theories. Behavioural theories are empirical and are based on experience and
observation. They seek to explain policy decision-making process with a view to
facilitating the understanding of the complexity of éach process. They are less
concerned with value judgements but strive o maintain the purity of science by
detaching themselves from value-laden judgements. In most cases, they are purely
academic and are not directed towards applying knowledge to finding solutions to
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practical problems of the society. On the other hand, normative theories are
concerned v:ith the use of scientific knowledge in fiﬁding solutious to practical
problems of the society. Examples of normative theorigs include: Disjointed
Incrementalism Model (DIM), the Mixed Scanning Model (MSM), the Optimal Model

(OM) and the Rational Comprehensive Model (RCM).
(i} Disjointed Incrementalism Model (DIM)

The "Muddiing Through' or Disjointed Incrementalism Modei (DIM) argues
that policy making is a rough process. Therefore, public policy decision-making
should involve small, gradual and marginal changes on current policies, and should
be continuously redefined, serialized and be means-criented. in other words,
decision-making should be disjointed because a number of individuals and groups
have access to it at different points and so have to interact to accommodate each
other. This process gives rise fo successive limited comparisons (SLC) as it

narrows down the range of possibii:*:es in decision-making so that setection is made

w
1

anly between for 2lternatizcs. Bul the OV Las Lecn widely critivieed for its
inherant saneorsatios bocolo s LAZSL AN Oty sonsuian an sl i-lei0 Chianyes
in policy. Secondly, it is considered as an unjust system of decision-making
because good decisions are not simply assessed by their objective criterion but by
their acceptability or proximity to decision-makers. Thirdly, it has been argued that
the DIM is costly to apply because it does not allow for the exploration of radical
alternatives to existing policies. It was against this background that Yeheze( Dror

suggested that the model can only be valid if. (i} the results of the present policies

are satisfactory; (ii} the nature of the problem to be solved by the poiicy is stable;

e .
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and (iii) the means of dealing with the problem are continuously available.” These

and the other factors, the: cfore, make this model unsuitable for application in this

case study.
(i) Mixed Scanning Model (MSM)

This model assumes that societal problems require first, an ordered
fundamental policy process which determines the basic directions of a policy and,
second, an incremental process which prepares the operationalization of
fundamental decisions when they have been taken. According to Amitai Etzioni, to
achieve this, the analyst had to scan through the subject area in great detail and
make a broad sweep of policy issues which are assessed against stated general
vaiues to enable him familiarize himself with “those aspects (of the policy) revealed
as needing more in-depth analysis” (emphasis added).” The strength of the MSM
I$ that its proponents argue that it helps in reducing the effects of particular
shortcomings and provides an evaluation stratcgy and, therefore, exclude hidden
ctryrivral aesumptions in decisicn-makiing. Tins rmuuel cannut be applied in this
S 22Tl N IISE NO Capneity wpeuiry Wis (ILWULLH I HaMEWUIK Necessary 1or
operationalizing as in the case of ccean policy which is guided not oniy by the
specific situation of the ocean environment itself, but also by international principles.

For ocean policy to be effective, it requires co-ordinating mechanisms which would

cement together all units of ocean activities and gear them towards set goals.
(iiy Optimal Modei (OM)

This Model focuses on the optimization of decision-making and assumes that



11
public policy deals with choice of values in conditions of uncertainty. As there are
no clear cut answers in uncertz.n situations, it is, therefore, necessary for decision-
makers to resort to the use of intuitions and judgements. And since public policy
means decisions taken in the face of uncertainties, innovation and creativity are
required to maximize the risk of such conditions. But this Model has no answer to
the question of how we can handle such creativity and innovation in order to reduce
the risk of uncertainty in normativism or choices of preferences. This makes the OM
unphilosophical and, therefore, unable to prescribe what values are required for
optimal decision-making process. For this reason, this Model becomes ineffective
to the point of being susceptible to the use of wrong purposes in decision-making

and hence unapplicable in the study of marine policy.
(iv) The Rational Comprehensive Model (RCM)

This Model emphasizes reasoning wnere decision-makers use a variety of

variables of alternatives in which the consequencus of alternative actions are

4 Frinimm o s e bbb F - T e - . - _
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is rational when it is most efficient, that is, if the ratio between the values it sacrifices

is positive and higher than any other policy alternatives."'

IRanC
This is expressed as follows:- \ 107540 J

Output
Efficiency (E) = Input /,‘,;‘,”.‘ 1"
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This calculation is more in terms of social, political and economic values

sacrificed or achieved by the policy.

The logic of analysis here is to impose some order in a variety of activities
involved on policy analysis in order to harmonize their purpose. According to |
Henkins-Smith, this Model is derived from the rational individual who, given a set of
preferences, limited resources, and using the knowledge at his disposal, takes the
action likely to maximize his utility.’ In this style of the rational decision-maker, the
palicy analyst uses a range of anaiyucal wecnmgues and fields of knowledge to
engage in a number of distinct procedures or steps, including: (1) identifying the
‘problem’ to be solved; (2) specifying the goal(s) to be sought through public policy;
(3) identifying or inventing the available policy alternatives; (4) estimating the effects
of each of the alternatives, both favourable and unfavourable; (5) imputing values
~in a single, co-measurable matrix to those effects; and (6) choosing the "best' policy
alternative according to explicit decision ruie (6)."® The purp.se of these steps is
to discover, among other options available, the option which best serves society's
interests. The criterion that determines the best optionai choice serves as both the
normative and logical core of policy analysis; it is logical because it indicates what

knowledge is required and what technigques are applicable, and normative because

it prescribes the best policy.”

Efficiency, as an analytical concept, is said to have taken root from the utility
theory conceived by Jeremy Bentham in the 19th Century. Bentham called for an
enlightened analytical concept of public policy based on the principles of utitity and

argued that "an expetience provides utility when it produces "henefit, "advantages,’
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‘pleasure,’ "good’ or "happiness,' or when it prevents ‘mischief,’ 'péins.' “evil," or
‘unhappiness.""® In this respect, all individual actions could be understood as the
pursuit of utility based on the hedonistic calculus designed to maximize pleasure

and minimize pain.

Utility, as an analytical concept, is a comparable device; that is, it is used for
comparing the gains and losses of utility of any two or more alternative policies.
Etienne Dumont argues that differences in character are inscrutable and that
diversity of circumsiwances is such liai ey are never the same for any two
individuals.” Therefore, the fact that a proposition applied in a given case may be
found false or exact should cause no doubt in the theoretical accuracy of practical
utility. This can simply be justified by the analyst's propositions if: a) they approach
more nearly to the truth than others that can be substituted for them and b) they can

be employed more conveniently than any others as the basis of legislation.?

Bau«d on this utility calculus, therefore, the state is to empizy legislation that
will nrndiice the araatest ancd {ar the greatest ~umber of peopic. Tiiat  wihy e
thanns of 1dility ramainad sondeel b 8 SSNSSEL & wuviniting GGG 1) ANKGY

analysis.

Efficiency analysis applies to a situation where the analyst regards a system
in which individuals collectively seek to satisfy their interest. This is equally
applicable to political and economic systems where, at the beginning, the system
Is made up of individual groups, each with ordinarily ranked preferences. In this

case, the normative core of efficiency centres on Bentham's maximization theory
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which states that: "a social system or policy ought to be designed to maximize the
satisfaction of individual wants subject to limitations on th.c analyst's ability to specify

what constitutes an 'improvement’ in overall want satisfaction".?’

To this end, the central normative standard in the policy analysis paradigm
is most widely applied as the decision rule for benefit-cost analysis which is
conceived on whether a policy generates more social benefits than social costs; and

if so, what leve! of programme expenditure provides optimal results.

Although the rational model has been widely criticized as being utopian and
narrow in scope, because it tends to neglect certain political factors which influence
the decision-making process, it has also been pointed out that it is most appropriate
"...in a routine or technical decision-making where actions of executives are
prescribed through precise guidance."* Thus, for any study that deals with marine
or ocean policy, the guide provided by the law of the sea is not in doubt. This
explains the adoption and application of the RCM in this study. Simi!an‘;, the

-

effic=~v of ratiora! ch2iso iz onthor stisngthened by the adi that e e ine
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model in policy analysis.® Therefore, since this study is geared towards achieving
a general applicability of a marine policy for the entire country, we have set up the
specific objectives that are relevant to the general spheres of life in the country.
That is why we have specified in our theoretical postulations what actions provide
benefit through the simple assumption that outcome "A’' provide more benefit than

outcome "B’ for actor 'X'. Then for a given institutional consiraint, the study can

investigate the most efficient strategy for achieving 'A% It is the RCM that is most
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convenient for this type of analysis, most especially if viewed from the fact that

mattes of ocean policy are guided and directed by the law Ui the sea.

1.5 Objective of the Study

The general aim of this study is to undertake a critical evaluation of Nigeria's

marine policy with a view to ascertaining the extent to which the policy conforms

with eraaional piinciples on various uses of ocean spaces. Specifically, the

study is aimed at achieving the following objectives:

1y}

Hih
S

iv)

To identify and highlight the factors which have influenced and may
continue to influence the design,formulation and implementation of a

comprehensive and  integrated marine policy in Nigeria;

To highlight *he importance of the sea to the overall socio-paoliticas,

economic and strategic development of Nigeria,;

vl Ly Fr = - ro O L ) i
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comprehensive ocean policy in Nigeria;

To proffer policy alternative for a comprehensive and integrated

maring policy in Nigeria.
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1.6 Rationale for the Study

This study is germane in the sense that it provides an understanding of
international principles governing ocean affairs and the elements that must be taken
into account in formulating and executing marine policy in Nigeria. Secondly, a
critical evaluation of the existing policy strategies in Nigeria is provided to serve as
a basis for considering new policy options that would help in making better policy
decisions for mare efficient administration of the country's acean space. Put in
ancther wzy, toc ctudy cnebles us to understa. bie importance vi ine sed n the
overall development of Nigeria as a coastal and developing state and provides a
direction for successive ocean policy programmies that would enhance effective and
rational management of the country’'s marine environment. Given the importance
of .the sea to Nigeria as a developing, coastal state, it is important to define her
overall interest in the sea which would lead to the formulation of a comprehensive
marine policy. It is equally important to define the nature and character of such a

policy and assess its immediate and future implication within the geopolitical interest

of Africa in general and West Africa in particular.

1.7 Scope and Limitations of the Stud

At independence in 1960, Nigeria became a party to the four Geneva
conventions which the first United Nations Conference on the Law of the Sea
{UNCLOS I) had produced in 1958. Similarly, since negotiations on UNCLOS [l

began in the United Nations following the famous Pardo Memorandum in 1967,
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Nigeria actively participated in the conference that led to the adoption, ratification
and entry into force of the convention, and she siyned and ratified it on December
10, 1982, and August 14, 1986, respectively. This study covers the period 1960 to
1998. It places emphasis on post-independence policy strategies, goals and
intentions as contained in international maritime conventions and Nigerian maritime

legisiations as cited in section 1.2 and/or listed in Appendices Vil and VIII.

There is no doubt that some difficulties and probiems which have some
implisaticns were encouitered during the vowse ui this siudy. In the first place,
there was difficulty in reaching out to some places and interviewers due to limited
financial resources available to the researcher. Secondly, there was the difficulty
in selecting relevant materials for the study from a large number of relevant books
and materials on the subject matter during an international training programme on
the Iaw of the sea in Canada, which the researcher was opportuned to participate
in. Attempt was made to overcome this problem through a careful and rational
selection of relevant documents and materials that would best suit the Nigerian
situation. There was also the problem in obtaining the needed aggregate data
because government agencies hardly keep records on particular cases considered
negative or embarrassing to them. For this reason, certain records which ought to
have been kept were actually not kept. There were even some records which were
listed available that were found incomplete or turned out not available at all. Cur
strategy was to focus our attention on available and complete data and this to some
extent denied this study up-te-date information that would have been covered by
this study.

H.._ww.f
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The other limitation had to do with the fact that some matters of ocean policy
deal with not only organizational secrets but also defense =nd security issues. As
such the organizations concerned were not open encugh to provide some of the
required information or data. In some cases, the information ¢r data were shown
and withdrawn with the warning that they were not for public consumption and so
cannot be quoted. This problem was partially overcome by close/open discussions
with some personnel and staff of such organizations and compiemented by site
visits and interviews in maritime and naval bases and training institutions in Halifax,
Canada. Despite these limitation, the relatively large sources of materials available
and the selection techniques we have employed, stili give us the hope that our
analysis have some decree of consistency and that the conclusions and inferences
made from them would be of great value in the design and implementation of

marine policy in Nigeria.

1R Defin'tinn of Concepts/Terms

1) Marine/Ocean Policy

Marine or ocean palicy is considered within the context of public policy in
this study. In the words of Laswell and Kapian, public poiicy can be defined as “a
projected programme of goals, values and practices."* It can also be referred to
as actions taken by governments to achieve specific objectives. Dye also argues
that public policy is concermned with the policies pursued by governments, the forces

shaping such policies, as well as the impacts of the policies on the society. ® ltis
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in this perception that some people argue that pubfic policy can be studied bath as
depend~nt and independent variables. As a dependent variah.c, public palicy can
be studied by examining the various forces and processes which throw up the
policy; however, as an independent variable, it can be studied by analyzing the
impact of a given policy objective on the society or environment.” As a dependent
variable, public poiicy is contextually multi-dimensional, in¢luding a variety of
policies such as defence, foreign affairs, education, welfare, economics, sociai
security, etc.?® Marine policy is, therefore, one category of public policy which
encompasses the variegated nature of public policy. More specifically, it has both
a domestic and foreign policy significance because of the multilateral dimension of

the law of the sea.

Therefore, marine policy, as a branch of public policy, entails the
devetopment of institutional machinery with the aim of promoting a variety of marine
interests and/or achieving a set of goals and objectives in relation to the sea. in
Nigeria, these.interests, goals and objectives cover several areas, including the
nation's security interests, merchant trade and fishing, acquisition of marine
technology, tourism, mineral resource exploration and expioitation. Others are
energy development and utilization, effective and rational management of the
jurisdictional areas of the sea, and the protection and preservation, for peaceful
uses, of the marine environment in line with international obligations imposed on all
mempbers of the international community by the law of the sea. Gerard Mangone

argues that marine or ocean poiicy
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"...can hardly be narrowed to simplistic siogans

that will obscure the complexity of the issues
invoived. A variety of needs and motivations
affecting different public and private interests,
has always produced redundancies and even
paradoxes in the making of public policy.
Leaders associated with the marine environrment
will not be immune from that... political process.
But an analysis and understanding of the
elements that must be taken into account in
formulating ocean policy can be helpful in
considering the options and may prove heipful
in making better, if not perfect, public
decisions."?®

The above proposition may be relevant to Nigeria as the socio-poliﬁcal
exigencies of Nigeria are likely to affect the formulation and execution of a national
marine policy and even the effect of such policy on the interest being sought by the
policy. Thus, a critical understanding and analysis of the elements that have been
taken or must be taken inte consideration in the formulation of Nigeria's marine
policy may help in considering other op:.’ons that can improve pubiic decision™ that

will enable Nigeria to maximize the benefits of being a maritime nation.

iy Throuynoud s stuay, the terms “marnne,” "mantime” and"sea” are
used interchangeably except whete the term "sea” is used in the fext of a
convention, treaty or municipal faw to refer to an enclosed or semi-enclosed body

of salt water.

iii) Palicy Analysis Network refers to the morphological breakdown of
policy issues into a set of inter-related sub-issues for conductive decision-making

in order to present a logical sequence in the analysis, explicate the various
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assumptions and expose the full complexities of policy issue.

iv) Inputs are defined as objective, guantifiable characteristics from which
policies are evolved. These may include coastiine length, continentai shelf area,

offshore reserves, etc.

v) Processing is the stage where inputs are transformed into actual

policy: they cover value systems, bureaucratic structures and decision-making

processes.

vi) Qutputs are policy goals, directives and intentions as expressed in
actions taken and decisional choices of peopte and government. They are the

actual elements of a policy.

1.9 Summary of Chapters

This study is presented .n seven chapters. The first chapter is the
introduction in which the research proble.. , methodology, theoretical framewoik,
objectives and rationale for the studv are soelt out. The second chapter is the
review of related literature. In the third chapter we review the law of the sea as a
guide to ocean policy, while chapter four examines the historical evolution of Nigeria
as a maritime nation. Chapter five is the core of the study, in it, we undertake a
critical evaluation of Nigeria's marine policy in relation to the United Nations
Convention on the Law of the Sea. In chapter six, we explore the nature,
characteristics and direction of an integrated ocean policy as a policy option for
Nigeria. Chapter seven contains the summary, conclusions and recommendations

of the study.

i
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CHAPTER TWO

REVIEW OF RELATED LITERATURE

2.1 Introduction

The purpose of this review is to examine the existing body of literature as it
relates to marine or ocean studies in general and Nigeria's marine affairs in

particular.

Unlike dry land which has been totally divided up among sovereign states
and falls under the jurisdiction of one state or the other, the sea had remained a
common human frontier with liffle internationatl regulation for quite a long time.
Competition over exclusive control of the sea by Spain and Portugal and the
challenges by other European maritime powers, such as the Dutch and the English,
led to the evolution of the law of the sea nrinciples around the 15th and 16th
Centuries. Later, rapid advancement in ocean technology, the emergence of new
nations from the old colonial empires, as well as the increased demand for ocean
resources created the need to re-evaluate traditional law of the sea principles and
the development of new rules 1o govern new uses of the oceans. Thus, between
1930 and 1960, four conventions (being the product of the 1930 Hague Codification
Conference, the first {(1958) and the second (1960) law of the sea conferences),
were adopted. The inadequacies of these conventions led to the third one which

was concluded in 1982.

But the past 38 years foliowing the 13858 and 1960 Geneva Conventions on
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activities relating to the substance of nation states' uses of oceans, how they make -
such decisions and how they organiz> themselves to make their decisions.” Thus,
the focus of national ocean policy centres on decisions regarding the use and
management of ocean space and, as Friedhein puts it, includes "how and why
decisions are made as well as the evaluation of costs, benefits and aspects of
ocean decisions particularly those that affect and are affected by new knowledge

of the natural world."®

This raw knowledge cf the ..ciural world requires that niadonal marine
policies of individual countries must be inter-connected with the rest of the world.
Edward Wenk argues that within the past years, new social and economic network
of human activities crisscross the sea, binding people, nations and aceans together
in one functional political world such that new commerce, communication,
individuals, knowledge, ideas, culture and pollutants traverse national boundaries
and are constrained by political geography:

........... Yet, individual tended mantirned #n

generate domestic marine policy as though the
imnlementation  wntitd ke achiavad  with

connections to the rest of the world...... such
provisional views could well lead to the policy
assumptions, policy design or implementation
strategies that in the long run may be
counterproductive to a nation's own interest.’

Far this reason, Wenk, therefore, believes that absolute methods of finding
solutions to marine problems may become part of the problems rather than part of

the solution. If anything, he strongly contends, marine policy should be linked to

other domestic policies because marine policy often deals with means rather than



28
ends and such means must have some elements of national security policy,
economic policy, energy policy, environmental pulicy, efc.® Against this background,
Wenk calls for common principles to guide initiatives by individual nations which
should cover both national and collective security interests. He opines that such

ug

security interest should invariably contain a "doctrine of anticipation” and argues

that:

If marine policy is to succeed, it is essential to
condition our entire policy design to face fulure
on a far more soplisdcaled pdasis man simply
working within the narrow boundaries of marine
policy. Most important is the need for a holistic,
unparochial future - coriented approach that
accords with the dynamics of a modern
technological society.®
In this connection, it can be understood that marine policy should be
designed in such a way that it would achieve the dual objectives of satisfying the
social and erconomic goals of the society and as well evolve wit~ a conscious
contribution to the new efforts of nations at restraining their unitateral initiatives, and

give opportunities for oceans to serve as a rehearsal stage for the world community

in arder to meet the challenges and survivals of time."

Despite the lack of theoretical basis for these marine poficy studies, they
have not only provided a direction for this study, but they have also identified the
various sectors of ocean policy. Among such writers is Friedhein who has

explicably identified the following sectors ¢f national ocean policy:

i) organization and structure;
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i) Ocean research and engineering (to this, must be added acquisition

of marine technology);
iiil} Ocean defence and policing;
iv) Sea fisheries;
V) Mineral exploration and exploitation;
vi) Ocean environment and coastal zone management;

vil)  Transport and communication, shipping, port and harbour

development.’?

Of these sectors, the highest common factor is the organization and structure
of national ocean policy, which can be termed the manager of all other sectors.
This is als0 related to issues concemning the development of insututional machinery
for admirustratio.: and management of national ocean policies. This l-ads us to

L4

another set of writere whn amrnhasized multilaterizati~n ~f ocean cfzix,

2.3 Multilaterization and Futuristic Ocean Policy

Wiriters such as Albert Koers, Lawrence Juda.and Lewis Alexander closely
knit globalization and fufure-orientedness of national marine policies to joint
management policies based on consensual approach as a common denominator

of acceptable policy strategies.’® The thrust of this position is that the package of

h._
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rights and jurisdictions granted to coastal states by the faw of the sea extends
coastal rtates' authority further from the coast and cuts acrose functional divisions
of the seas, such as Territorial Sea, Contiguous Zone, EEZ and Continental Sheif.
Coastal state power extends to different uses and concerns, for example, living and
non-living resources and environmental protection. A possible policy framework for
multi-use approach may provide a comprehensive national management, but this
can best be achieved through regional co-operation and special arrangements with

neighbouring states which have contiguous jurisdictional zones.™

Lawrence Juda specifically argues that ocean policy may provide distinct
advantages for ocean management as opposed to the legal divisions of ccean
space, but the greatest problem is that the legal division of the sea does not tally
with the natural and ecological divisions of ocean space. For example, it is a
common fact that palitical and legal boundaries of the world's oceans are
insignificant as far <t living resources and the protection of ocean environmient are
concerned. This is because niigration and movement of marine life are determined
by natural forces and patterns of water temperature, food supplies, currents, etc.
in many places, the division of coastal waters into jurisdictional zanes cuts across
relevant ecosystems; this invariably results in the sharing of responsibility by
different states within the same ecosystem. |t is for this reason that Juda insists
that without inter-state co-operation, the goal of effective management of trans-
boundary species may become difficult, if not impossibie. As a result, both Juda
and Alexander conclude that the national objectives of ocean policy can best he

achieved through regionatization of acean policies."
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2.4 Sectorallintegrative Approach to Marine Policy

Advocates of regionalization of ocean policies also believe that the potential
for effective national ocean policy could be enhanced by the establishment of an
appropriate institutional machinery for co-ordination and administration of that
policy. Indeed, the practice in most countries is that management authorities for
ocean space have been dispersed into different ministries, agencies and bureaus.
According to Juda, the negative consequence of this is the absence of one
governmental authority which oversees the whole policy and decisinns are made on
the basis of particular functional needs without significant and sufficient concern
being given to impacts outside other functional responsipilities.’ Juda's criticism
of sectoral approach took root from Arild Underdal and John Norton Moore. While
Moore called for a reversa! of this sectoral approach to ocean policy,” Underdai
advocated "the need for an “integrated’ marine policy."'® In the 1960s, these
criticisms waxed stror.2 in the United States, leading to the establishment oi the
Stratton Presidential Commist:on in 1969. The report of the Commission
culminated in the creation of National Oceanic and Atmospheric Agencv (NOAA) in
1970. Yet, Juda argues that ocean affairs have no separate department of their
own in the United States despite the continuing doubts about the effectiveness of
the existing institutional arrangements for marine policy.'® In France, however,
many criticisms led to the creation of a cabinet ministry of sea for the integration of
French ocean policy even though "it was subsequently downgraded."” Thus, critics
of the sectoral approach to ocean policy believe that though there may be no one
institutional structure that must necessarily be replicated in all states, institutional

adaptation is needed in most states if ocean management is to be conducted on a
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rational basis and its benefits are to be maximized. |

Gerard Mangone also seems to think along this line when he advocates a
better focus on ocean policy to reduce duplication of efforts and, at best, ensure
coherent poflicies that could be effectively transmitted into political decisions.
Mangone is of the view that though this institutional change may not necessarily
concentrate on one department or agency, there is need for an adaptation
transcending into a council or commission which could concentrate on the
exigencies of marinc a¥aire  inyestigate the capacilize and performaiice wi U

muiltiple agencies involved in the formulation ang impiementation of marine policy.*

Such “integrationist’ perspectives of ocean policy have been enhanced by the
sectoral study on adjustments to the impacts of sea level rise to coasts
commissioned by the Inter-governmentail Panel on Climatic change (IPCC). In this
study, A.C. Ibe opines that policy £ oposals in response to impacts on sea level rise
of the West and Central African coasts st:uld be embedded in co-ordinated and
enforceable development plans.? While James G Titue nrefers “integrated
strategies."” David Freestaone and .Inhn Pethirls ageert that ctatac miict marehal
their obligations to co-operate in planning their respenses to sea fevel rise because
such policies require a high degree of co-ordination and co-operation which negates
unitateral actions as policy reaction to coastal problems cannot eniirely fall within
a single state's jurisdiction.®* But the seminal contribution by L.F. Awosika, A.C. Ibe
and N.A. Udo-Uka is probably the most comprehensive description of marine policy

in Nigeria.
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Despite the identification of the need far Nigeria to take "retreat” and/or "no
retreat" measures to mitig.ie the impact of sea level l;ise on the Nigerian coasta
zone, the authors conclude that Nigeria does not have "a well articulated, concrete
and enforceable coastal zone management policy.* As a result, they call for
national policy with adequate focal provisions for a coastwide, co-ordinated and
efficient management and control mechanism of the Nigerian coastal zone. But
hefore the IPCC conference, A.C. lbe, had earlier, on his own, made a similar
conclusion in his study on the vulnerability of the Nigerian coastal zone to
accelerated sea level rise.®® However, these studies fall within the same
problematic of sectoral approach to marine affairs. Moreover, their analysis is one

dimensional and centres only around the effect of changing climate to ocean

management in Nigeria.

2.5 Nigeria's Mar.ne Affairs

*

Nevertheless, the 1980s marked a watershed in the emergence of literature
on Nigeria's marine affairs when much attention was drawn to the security of
Nigerian waters. The first wave of studies began in the wake of the growing
concern over the entire Nigerian maritime establishment which "was notoriously
considered to be one of the most insecure for international shipping operations."?’
The concern followed constant reports of acts of smuggling and armed robbery in

Nigerian ports, waters, and off-shore areas with increased sophistication of such

crimes. This also led to high tempo on the effects of such acts on security of life,



24
property, the economy and the international reputation of Nigeria. The whole affair
motivated the Nigerian Navy and the Migerian Institute of international Affairs (NIA)
to organize a workshop to examine and devise strategies on how to find solutions
to the security problems of the Nigerian coastal waters. The workshop, which held
from February 22nd - 23rd, 1983, examined, among other things, the problems of
smuggling and coastal “piracy' in Nigeria and how to combat them, geographical
perspectives of the security of the Nigerian waters, security of oil installations in
Nigerian territorial waters, and other problems concerning the existence of
multiplicity of organizational agencies concerned with the security of the Nigerian
waters. Among the views expressed at the workshop was the view of AC.

w28

Oladimeji. Oladimeji opines "an Integrated Maritime Guard System,"* as a security

arrangement for policing inland waters, harbours and coastal approaches.

The general consensus of the conference was that national security cannot
be narrowed and that any factor that affected the economir life of the country was
a national security concern which required the mobilization of all forces to deal
effectively with the problem. The various organizational positions at the conference
exposed the fiuidity of Nigeria's maritime security which was blamed on the inabiiity
of same of the agencies to effectively address the problem. Ad hoc arrangements,
it was argued, could not operate integrated security command due to the existence
of varieties of commands and control. The workshop, therefore, concluded that
there was necessity for an integrated organization, comprising all agencies under
one command, to guard the security of Nigerian ocean space and installations, and

also to "prevent the illegal infiltration of aliens into the country through the ports and
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creeks."”® While the establishment of a Coast Guard was desirable though not
feasible at that time, the Nigerian Nawy was given fhe mandate of operational
command and control of a "Joint Maritime Security Force,' to be composed of all
units of security agencies, so as to clarify the confusion that may arise from é
conglomeration of different security agencies.®® This feat, the workshop noted,

could not be effectively achieved without a well conceived maritime defence

strategy.

Perhaps tiai was why the yeais iuhuwiny thie NliA/Nigerian Navy workshop
also witnessed the emergence of a plethora of literature®' on various aspects of
maritime defence and security, most of which centred on the increasing strength
and role of the navy in maritime affairs. This crop of writers this focussed much
atténtion on the development and growth of maritime defence strategy in Nigeria.
A.C. Oladimeji, who seems to maintain a lead among this breed of writers,
maintains a consistent position that Nigeria's maritime policy must exert weight on
the growth, development and increased strength of Nigeria's sea power, Against
this background, he stresses the indispensable policing role of the Nigerian Navy
in terms of protection of off-shore oil and gas installations, anti-smuggling and anti-
piracy, fisheries protection and anti-pollution, oceanographic research, search and
rescue missions, etc. According to Oladimeji, although there is evidence that
Nigeria had a considerable indigenous tradition of sea usage for transport and
communication, trade and defence in the immediate post-independence years, a
comprehensive marine policy articulation and implementation which was emerging

over the years lacks co-ordination and coherence.* Oladimeji sees the evolution
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of such marine policy in terms of the growing role of the Nigerian Navy in the area
of effective co-ordination and mutualisation of the e:'!tiré maritime security not only
in Nigeria but also in the West and Central African sub-regions. In this connection,
he believes that even though the Economic Community of West African States'
(ECOWAS) "Dump Watch" Agreement had, to some extent, succeeded in providing
the necessary information and alertness, there was hardly any alternative to having
naval ships to monitor the antics of ships' movement suspected to be carrying toxic

goods if sighted on the high seas.*

It is, therefore, likely that such a proposition must have informed Qiadimeji's
conceptualization of a maritime defence strategy for Nigeria in another separate
study. Along Michael Morris's paradigm,* Oladimeji conceptualized Nigeria's
maritime defence on three overlapping parameters, covering: (2) Coastal defence

and in-shore operations;

b) Pchicing of EEZ and regional co-ordination of policing n~n-military
activities such 'as control of poaching. dump watch, st~ fc) The third werld loseo)
perspective of what he calls “defance.in.danth ' whirh rharantarizac intallic: ns
surveillance, occasional independent and joint military exercises, training exercises

- and facilitating alliance formation.*®

A credible maritime defence system of a developing country like Nigenia, he
siresses, requires co-ordination between policing, combative and functional
development of forces. Oladimeji concludes that a comprehensive maritime

defence policy will involve the exiension of all parameters of defence as far as
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possible even though this may mean drastic expansion of the navy in all dimensions
of platforms, maintenance, personne! and logistics back-up.*® Thus, Oladimeji's
study does not oniy expose the need for a comprehensive marine policy in Nigeria,
but it also seems to suggest that sectoral approach to marine affairs is cne of the

problematics of ocean policy in the country.

Though some of these studies, as we have earlier argued, have identified the
basic structures of ocean policy, ncne of the authors has presented his study in a
specific analytical framework Uial wuuw enliance an in-depih unuerstanding
required for the formulation of an effective ocean policy for Nigeria, let alone
situating the analysis within the purview of the policy analysis paradigm as a basic
tool for understanding marine policy formulation and implementation generally. This
stﬁdy, therefore, seeks to fill this gap by providing a critical evaluation of the
country's ocean policy strategy and by undertaking a holistic approach for the
purpose of identifying and designing a policy alternative ‘n respect of camplex
ocean policy issues within the normative conception of policy analysis. The central
focus is to gear the evaluation towards an integrative approach to marine policy in
the country. This, of course, bears in mind the United Nations view that "the
problems of the ocean are closely inter-related and need to be considered as a
whole.! This, in our view, ¢an only be achieved within the normative perspective of

the policy analysis theory as routed in the RCM.

The RCM, as we have earlier pointed out, focusses on rationality in the
selection of policy variables whose conseguences had been surveyed to obtain the

most efficient net value. It derives its source from the conception of the rational

o —
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individual who rank-orders a variety of policy decisions to harmonize their purpose
in order to maximize net benefits. This ic achieved through the choice of the best
alternative policy out of two or more options which the decision-maker considers
according to some explicit decision criteria, as the option that best serves the
society's interest. The RCM, as rooted in the utility theory, assures that the state
had to apply legisiation to make policies that are not only efficient but policies that
produce the greatest good for the largest section of the society. The central
normative standard of RCM in the policy analysis paradigm is to make decision
criteria revolve around cost-benefit analysis and to produce a rational and logical
argument as to whether a policy generates more social costs than social benefits
as guided by specific standards or resources. That is why the RCM is regarded as
the most appropriate model to apply in situations where the actions of executives
or decision-makers are prescribed by precise guidance as in the dialectical
relationship between ocean policy and the law of the sea. This makes the
applicai:on of the RCM the most fitting model in the study. Th.= is moreso that we
live in a warld ;\f inter-danendance. Weaker »n4 technclegienih- bagleyard noticns
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CHAPTER THREE
LAW OF THE SEA AND OCEAN POLICY

3.1 Introduction

In order to appreciate the importance of the law of the sea in the
determination of the course and direction of marine policy, there is need to review
the international conferences during which the international tega! principles and
rules that govern access to and common uses of the oceans were produced. This
chapter therefore provides a brief sketch of multilateral conference on various uses
of the sea and a historical account of the development of the principles of the law
of the sea. The objective is to provide a basis for this study's thesis that the law of
the sea and specifically UNCLOS lili has relevance for national ocean policies in

general and Nigeria's marine policy in narticular.

3.2 International Conferences on Uses of the Oceans

Prior to the United Nations law of the sea conferences of 1958, 1960, 1874 -
1982 and the Hague codification conferences of 1930, more than 60 international
conferences on various uses of the sea had been held.! These conferences
produced 64 multitateral conventions dealing with specific and technical aspects of
marine affairs ranging from the protection of submarine cables to salvage at sea.

By 1983, a fotal of 162 muitilateral conventions and protocols (63 between 1884
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and 1944, 28 between 1964 and 1957, 36 between 1958 and 1986 and 62 between

1967 and 1983) had been adcpted (See Appendixes I-1V).

Befare the end of the Second World War, multilateral conferences on the sea
addressed common problems that dealt with the technical aspects of seamen's
welfare (employment, age, sickness and wages), free navigation in the Suez Canal
and other navigable waterways, and international shipping (bilis of lading, collision
at sea, salvage, immunity and tonnage, etc). The oldest muitilateral treaty was the
1884 corvantion on the pretociorn of sub-marine cables. Speidic conventions wene
also concluded to prohibit slavery and slave trade and transport of opium and other

dangerous drug substances.

However, a major development in the law of the sea was the 1930 Hague
Codification conference of international Law. The impartance of the conference
was that it was the first most organized mul.ilaterai conference that addressed the
question of Territorial Sea among the two other subju:ts of law (nationality and state
responsibilitv) {ha* were discusser! 2t the confarerce Wanas arpy tea that the action
apoeaced to have hoan “narfiriifarhs naracsan: hanauce o7 the dansion shnt Ko Lol
up between those nations that adhered to the concept of free use of the sea and
those that wanted to expand further the enciosure or division of the ocean"?. When
the League of Nation's Preparatory Commission prepared a draft document as the

"Basis of discussion”, delegates from 48 nations met at The Hague from March 13

to April 13, 1930.
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The discussions of the conference were an Territorial Sea and Contiguous
Zone. Delegates agreed on the proposit.cn for delimiting the Territorial Sea but'
there was a strong oppasition to the establishment of a contiguous zone beyond the
three-mile Territorial Sea. However, the bane of the conference was the question
regarding the specific width of the Termitorial Sea. Seventeen nations preferred
three-mile limit, four wanted four-mile limit while eleven opted for six-mile zone. The
conference thus failed to codify the divergent views on the width of the Territorial
Sea and the purpose of the Contiguous Zone. It has been argued that the
conference failed because of Great Britian's opposition to the concept of a
Territorial Sea with a Contiguous Zone, especially as the world's major maritime
powers wanlted narrow Territorial Seas beyond which the traditional principle of
freedom of the sea should prevail® Freedom of the sea thus remained
unchallenged until the later part of the 20th Century when the combined forces of
echnological, economic and increased human uses of the resources of the sea
necessi'~ted new efforts at delimiting or controlling the ever exanding movement

Ll

for enclosure of the ~reane by coastal stater. This notvithzianding, G Faal Al
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belt of sea which formed part of the coastal state's territory including its air space
above and the seabed and subsoil (but with innocent passage) without defining its

seaward extent.

After The Hague codification conference more multilateral agreements were
made to the extent that from the end of the Second World War to the eve of 1958,

a total of 28 multilateral negotiations were concluded on fisheries conservation and
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management, seamen'’s welfare sanitary regulation, oil pollution, ete, (See Appendix:
I). And by 1958 and 1960 when the first an second United Nations Conferences
on the Law of the Sea (UNCLOS | and H) were held, it had become clear that the
major intemational concern was fisheries conservation and management, including
regional fishery organizations, seamen's welfare and shipping.* Prominent among
the multilateral agreements conciuded at that time were the 1946 Convention for the
Regulation of Whaling (the Netherlands, Norway, United States, United Kingdom
and the defunct USSR); the Tripartite Fisheries Conference of Tokyo known as the
convention for the High Seas Fisheries of the North Pacific Ocean; the Brussels
Convention on the Liability of Operation of Nuclear Ships (1962) and the 1963
Vienna Convention on Liability for Nuclear Damage (See Appendix lIl}, Similarly, by
the time the seabed debate began in the United Nations General Assembly in the
mid-1960s, more international conferences were convened to address the new
Lrublems of expioration and exploitation of the seabed and a host of cthers (See
Appendix V). While fisheries concerns dominated the disci.ssions, marine

environment nrotaction and ealigtion of the o222 by oil {franchboundzyy) icslss

infllanced the ~anclieinn ~F mnt dnce than 34 dmtoreabiaes! comyinbiong, .
example, the 1969 Agreement on the Pollution of the North Sea by Oil; the 1971
Agreement by Denmark, Finland, Norway and Sweden on Pallution by Qil; the 1871
Agreement on International Fund for Compensation for Qil Damage, the 1973
International Convention for the Prevention of Poliution from Ships. Of equal
importance ( and for Nigeria's ocean Policy) this period coincided with concern for

disposal of nuclear waste and placement of nuclear weapons on the seabed. Two

international conventions were concluded on prohibition of emplacement of nuclear
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weapons on the seabed and civil liability in the field of maritime carriage of nuclear

raterials in 1971.

However, the scope and direction of the law of the sea after World War Il
took a new dimension after the Truman Proclamation of 1945,° which triggered a
chain of unilateral claims by coastal states for a new ocean enclosure. The Truman
Proclamation necessitated the cail for a new international conference on the law of
the sea to address mounting controversies among coastal states on the meaning,
wails and legal status of the continental sheir gocinne embodied in the
Proclamation. By 1952 when some Latin American States (Chile, Ecuador and
Peru) signed and made a declaration in Santiago claiming what was termed as 200
nautical miles territorial seas for fisheries and other resources purposes, it was clear
that the world needed a new international agreement not only on the continental
shelf, but also on a host of other related law of the sea issues, for example, the
delimitation of territorial seas and contiguous zone, fisheries controversies, ar.1 the
preservation offreedom of the sea in the high seas and other areas beyond national
jurisdictions. It was against this background that the United Nations convened the
first ever Law of the Sea Conference (UNCLOS [) between February 24 and Apri}
28, 1958, which was aitended by 87 nations. The conference produced four
separate conventions: the Convention on the Territorial Sea and the Contiguous
Zone, the Convention on the High Seas, the Conventicn on Fishing and
Conservation of Living Resources of the High Seas, and the Convention on the

Continental Shelf, which variously entered into force between 1962 and 19686.

Like the 1930 Hague Codification Conference, although the conference

»



adopted a Convention on Territorial Sea and Contiguous Zone, it was unable to
reach an agreement on the specific breadth or extent of the territorial sea and the
contiguous zone. This necessitated the second conference (UNCLOS ),
convened from March 17 to April 26, 1960 and attended by delegates of 88 nations.
Various proposals were made to resolve the issue of the breadth of territorial sea,
Prominent among them were the joint United States - Canada and Icelandic
proposals which also failed to be adopted by one vote short of the required two-
thirds majority.” Thus for the second time, nations failed to agree on the breadth of
the territorial sea and the extent of contigucus zone, as such claims by coastal

states continued to differ until the third conference (UNCLQOS Ill) was held between

1974 and 1982.

The failure of UNCLOS | and Il to agree on the breadth of the territorial Sea
and contiguous zone meant that unilateral claims over fishing grounds and other
resources of the sea were the order of the day. This led to tension and conflict over
the traditional use of the oceans. The unilateral extensions of the oceans enclosure
movemeni ierely represented wnat Yvang describes as "simplistic and chauvinistic
adlulitiia W yiuual prubsel s Wialw denidNded sernadonal cooperation”. | he Issue
of territorial sea then came to be linked with the desire of the maritime powers to
secure uninterrupted transit through focal points crucial to international navigation.
Similarly, there was bitter concern about the exercise of naval power as nationat
claims over territorial seas expanded ranging from 3 and 6 to 12 and then to 200

nautical mites {by Latin American States).

But more importantly, the increase in the number of sovereign nation-states
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in the United Nations also increased the numerical strength of the Afro-Asian-Latin
American States. Unlike the period before the 1970s, the number of t*o Afro-Asian
and Latin American nations in the law of the sea conference has increased to about
59 percent (Table 3.1) This numerical strength even totalled more than two-thirds
majority needed for decision-making in the United Nations proceedings. They now
became ideologically united in demanding a share in the distribution of the world's

wealth and resources.

Table 3.1:  Increased Membership of Afro-Asian and
Latin American Nations at UNCLOS

Reqion 1958-1960 1973-1974
Asia 34 41
Africa 6 41
Latin 20 24
Communist B'on 10 12
West and Others 26 29

When Ambassador Arvid A. Pardo made his famous speech at the United
Nations General Assembly calling for a declaration and treaty on the peaceful use,
in the interest of mankind, of the seabed resources beyond national jurisdiction,
undersea technology had made seabed mineral resources accessible. And for the
majority of the third world nations, "the seabed was the last frontier for mankind to

tap the rich resources found there:®.

But they also were keenly aware that without the technology,
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or the sharing of advanced undersea technology for deep
seabed exploration and exploitation, they would be deprived of
the ~conomic benefits. The concem of the developing we.id
about the uses and ownership of the sea was basically
motivated by the acceptance of the view that technology was
a panacea for their economic ills (14)%.

That was perhaps why the debates over the seabed at the United Nations in
the late 1960s were a top priority on the agenda of developing nations’ multilateral
diplomacy regarding the oceans. Also important on the agenda of UNCLOS Il was
that after 1960 the world was getting more conscious about the problems of ocean
pollution from land and from vessels. For example, the 1972 Stockholm Conference
on Human Environment raised the question of the ocean's vulnerability to the
endless amount of toxic and nonbicdegradable waste being dumped into the
oceans. The question of who was legally responsible for damage done to the coast
and shorelines by spillage of crude oil from supertankers, and the need to adopt
accepiable uniform standards for marir< environment protection, as the sources of
poitution of thé oceans muitiplied in the 1970s and also became matters of grave

concern to the world community.

It was against this background that the Seabed committee of the United
Nations General Assembly adopted Resolution 2750 (xxx) on December 17, 1970,
calling for the convening of UNCLOS Ill. The resolution identified a broad range of

issues to be discussed at the conference:
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including those concerning the regimes of the High Seas, the
Continental Shelf, the Territorial Sea (including the question of
international ciraits and contiguous zone, fishing and
conservation of living resources of the high seas (including the
question of the preferential rights of coastal state), the
preservation of marine environment (including inter alia, the
prevention of poliution and scientific research.”

As a result, the Seabed Committee was designnated as a Preparatory
Committee for UNCLOS il and later subdivided into three sub-committees and
working groups which worked for three years between 1971 and 1973 to produce
draft criicles on the infiinauvici feginie of the seabed. issues related to marine
environment protection and scientific research, and also produced a list of agenda
items for the conference. Thus, at its 28th Session on November 16, 1973, the
General Assembly again adopted Resclution 3067 authorizing the convening of
UNCLOS ill. The conference held eleven official sessions culminating into the
adoption of the Final Act of the convention and the signing, by 119 nations, the first
day it was cpened for signature on December 10, 1982, at the Montego Bay,
Jamaica. The. convention was a product of over nine years of continuous
negotiations, consultations and bargaining between nations with varied concerns
for uses of the ocean. Described variously as "a new legal order for ocsan space”,
" constitution for the oceans", the convention establishes a comprehensive

framewatl for the regulation of all parts of ocean space covering 25 subjects and

sub-issues.

UNCLOS It which, according to Articie 311, prevails over the 1958 and 1960
conventions on the law of the sea came into force on November 16, 1894, having

received the 60th instrument of ratification or accession on Novemnber 16. 19931
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in accordance with Article 308 of the convention. Nigeria ratified or accented to the

convention on August 14, 1986.

3.31 f th Pringiples

Having considered the international conferences that built the law of the sea,
it is important to provide a brief sketch of the histarical development of the law of the
sea princir.s3 n order to relate Lo w e current status, as refiecied in UNCLOS
I, and how such principles can shape national ocean policies. Indeed, the idea of
the sea as a common property for all to use is an age-iong affair. It had its origin
from the judicial writings of Marcianus. From the 2nd Century, a Roman jurist
advanced the view that the sea was communis ommiun naturali jure- a common
property for all to use as part of Roman taw. tn the 6th Century, the Roman Empire
however declared, theoretically, that it exercised effect™e control, but not outright
ownership, over the Mediterranean Sea, in order to extend Emperor Caesar's power

into the sea to suppress piracy™,

As comimerce and trade began to develop in the Mediterranean world, the
extension of state Sovereignty from land to sea became an accepted norm and
practice during the Middle Ages. By the 12th and 13th Centuries, the ltalian city
states such as Venice and Geneca were competing for domination of the Adriatic
waters which provided the linking routes to the Far East. For example, by 1269,
Venice was in a position to impose levies on vessels which sailed the Adriatic;

Genoa claimed sovereignty over the Lugurian sea until the 17th Century when its

arAlmiiy L — sl .. i e e e e e ———— i
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warships started stopping Spanish vessels bound for Napales'™. This development
sparked off series of control measures of zljacent v&aters by the Scandinavian
states: Denmark over the Baltic sea, Norway over Iceland and Greenland sea
routes, and Sweden claimed the Gulf of Genoa. England foliowed suit with claim

over the English Channel and parts of the North Sea.

This period also coincided with the voyages of discovery when Prince Henry
the Navigator led Portuguese explorers to expiore the Coast of West Africa and
through a Papa! Bull, rope Nicholas v gianneo Portugal the “exclusive and
permanent rights" to that part of Africa. This extended Portuguese jurisdiction over
the parts of Africa and the sea routes to the Arabian sea, especially after Diaz and
Vasco Da Gama sailed around the Cape of Good Hope. This opened up a new all-

ocean route to the lucrative trade with the Orient areas.

However, state extension of sovereign control over the ocean and areas
beyond rea -ned a new turn when Christopher Columbus discovered the New World

L T LI

in 1492 as the é_nr-m‘rch camination of the sea wac ~hallenged (imimciiaic), aher u.e
discovery of Amaricra) v Kina dnben 1 Af Dasbeaal (000 B oo Nindiad Vis
intervention in the confiict between Spain and Portugal, a line of demarcation was
drawn which granted each state exclusive possessions of overseas land in the
southern hemisphere through a series of Papal Bulis. In 1494, the Treaty of
Tordessilles was signed to legitimize the longitudinal line drawn to award overseas
land possessions West of Cape Verde Island to Spain (Central and South America,

most of the Pacific and the Philippines) and all overseas land east of the Island to

Portugal (Brazil, Africa, India and the East indies). The Treaty of Tordessilles thus
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became the first formal treaty drawn by the two most powerful European maritime
powers dividing the oceans and land lying beyon. into exclusive jurisdictions. More
importantly, the treaty granted exclusive navigational rights and privileges covering
an enormous span of ocean space to Spain and Portugal with each nation enjoying
navigational rights in each other's jurisdiction. Thus, the post-Tordessilles treaty saw
exclusive control of the Southern Hemisphere by Spain and Portugal. Spain was
exploiting the rich resources of the new world while Portugal was monopolizing the
lucrative trade in spices, sugar and tobacco in the East Iindies. It was an open air
of "opportunity" and "abundance"'® which had to be challenged by other European
maritime powers particularly the Dutch and the English who wanted a share in the
lucrative trade. These nations thus rushed to the sea to seek trade and hence
questioned the doctrine of mare clausum (closed sea) imposed by Spain and
Portugal to keep them out. This challenge ushered in a new era that gave birth to

the evulution of the law of the sea principles.

In 1581,.the Dutch took over Portuguese Possessions in the East Indies after
becoming independent. The defeat of the Spanish Armada in 1588 by England gave
the British and the French an upper hand in the exploration of the east coast of
North America which was hitherto under Spanish rule. From 1598, the English and
the Dutch replaced the Portuguese and the Spanish as the new rulers of the sea.
It was during that time that early 17th Century writers and jurists such as Hugo De
Groot (Hugo Grotius), John Selden and Cornelius Van Bynkershoek came up with
important treatises on the law of the sea. Thus, a new concept of Mare liberum

(open sea) and freedom of the high seas emerged to challenge the concept of mare

KASH]M IRDL .. 51 1mrra ..
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Clausum (closed sea), imposed by Spain and Portugal. Guilio Pontecorvo pointed
out that the English and the Dutch strategy of open sea was motivated more by
economic considerations than anything else: as in the Grotiusian sense, every
nation had the natural God-given right to travel by the use of the oceans”. The
oceans were the property of no one {(res nullius), but the common property of all {res
communis). According to Grotius, no one, whether a nation or an individual,
possessed the private ownership right over the oceans: but "in a competitive worid,
freedom of access was cheaper than the cost of ownership and protection of a wide

w17

array of distant assets.

As time went on, Grotius' doctrine gained recogniticn and was defended by
the combined sea power of the British, Dutch, French and Germans in their contest
for power against the Spanish and Portuguese. Thus, there developed a body of
international principies on uses of the sea which were accepted in state practice out
of the economic, politicel and military contest among European powers. The *-st
was the Grotiusian open sea and freedom of the high seas which prevailed along
with the right of coaétal states to claim exclusive sovereignty and control over
narrow belt of water with varying distances along their coasts. The exclusive
sovereign tight thus became the concept of Territorial Sea which was later
expanded to Contiguous Zone for regulation of customs, immigration and sanitation
purposes. The concept of Territorial Sea became pervasive and was defended by
John Selden and Comelius Van Bynkershoek when they argued that coastal states
could control and own a small zone of three to four nautical miles beyond its land

area'®. In effect, freedom of the sea and coastal state jurisdiction over territorial
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seas became a well established state practice from the 17th to 19th Centuries. As
the peri~d was dominated by traditional open sea and. nationai claims to territorial
sea, state practice shifted to the type of rights and duties of states on the high seés

as well as within the limited boundary or zonal arrangements.

Before the Second World War, states focussed attention on the codification
of the existing practices on uses of sea as well as delimitation of maritime
boundaries through bilateral agreements. After the War, however, the rapid
aavanueinicial m ocean technology, e emergence of new nations from colonial
empires and the increased demand for ocean resources led to the developments
which did not only call for the need to re-evaluate traditional principles of the law of
the sea but also new rules to govern the new ocean uses. The high point of this was
the Truman Proclamation of 1845 which introduced the new concept of continental
shelf. The development of new technology to explore sea resources, such as oil and
gas lying off-shore underneath water made the new doctrine essential. The Truman
Proclamation triggered a series of unilateral claims from a number of Latin
American states and the newly independent African and Asian States. This was
because new advancement in fishing technology made off-shore fishing possible
for a lengthy period of time and also to over-fish stocks to depletion levels. Living
resources of the sea could no tonger be considered inexhaustible as they were in
the Grotiusian period. Similarly, world-wide population pressure and the need for
increased protein intake reinforced the desire for expanded ocean enclosures as
shown by claims of coastal states to keep others out of the unilaterally established

zones". These new states also demanded technological transfer from the advanced
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maritime nations. In the same vein, the entire Third World nations then began to
insist not only on trensfer of marine technology but also on the sharing of thc wealth
obtained from exploration and exploitation of the continental shelf and the deep
seabed. Exploration and exploitation of both living and non-living resources of the
sea as well as new advanced sea transport technology, such as super oil tankers,
created serious concerns for marine environment protection in case of oil spills and

for rational management of the living resources of the sea.

These ner.come kecame more apparent during the 1960s aid 197 3s suchl
that new principles to deal with continental shelf and deep-sea resources led to the
need to re-vaiuate Grotius' 17th century concept of open sea. The product of this
was the emergence of 20th Century concepts such as the "Common Heritage of
Malnkind‘, the "Area’, 'Exclusive Economic Zone (EEZ) etc. Thus, from the 1980s,
the main emphasis in the development of the principles of the law of the sea was
on how to gain access to explore and exploit ocean resources of the sea beyond
national jurisdiction, conservation and management of the living resources, and

distribution of ocean wealth which lie beyond national jurisdictions.

This chapter now confinues with a more detailed examination of the
conceptual nature of the taw of the sea principles under two broad headings, viz, (a)
the traditional "open sea system" and (b} the new principies which stress an

expanded enclosure of ocean space with agreed limits.
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3.3.2 The Traditional Open Sea System
i Tearritorial Sea

The Territorial Sea, also variously referred to as "territorial waters”, "marginal
sea" or "littoral waters”, is one of the oldest concepts in the law of the sea. it was
first codified at the 1930 Hague Codification Conference. The concept evolved from
the idea that the sovereignty of a coastal state extends to an adjacent belt of water
beyond the internal waters and land territory. it is traceable to the theory of the
Glassiators of the ancient Roman Empire for the suppression of piracy at sea and

the extension of the Caesari jurisdiction over the sea earlier noted.

Between the 14th and 17th Centuries, writers such as Barlotus and Gentili
advocated coastal state's ownership of sea water adjoining the land. Even Groti.us'
conception of res communis (freedom of the sea) accommodated the view that it
was possibie for a coastal state to contl, but not own, a small zone of water
beyond its land territory. By the 18th Century, the idea of sovereignty over the
territorial sea had become an established state practice just as the freedom of the
high seas. The controversy, however, was not so much on the concept itself as on
the inconsistent national claims over the breadth of the territorial sea even after the
discovery of the “cannon shot" rule. That was why the 1930 Hague Conference
could not reach an agreement on claims by states although it defined and provided

a legal status for the territorial sea.

As the controversy over the appropriate breadth of territorial sea continued,

states also continued to extend their national claims to ever-greater distances from
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the shore to exercise jurisdictions over increasing scarce ocean resources, the
growth of shipping and its traffic. and sea poliution which posed a threat to coastal
states' marine environment. The major maritime powers of the world insisted on a
narrow territorial sea of the cannon-shot rule (three nautical miles) although with
some modifications by the Scandinavian states. Prior to 1858 and 1960, national
security needs made some states claim territorial seas of twelve nautical miles while
a few Latin American states claimed up to 200 nautical miles. At UNCLOS | meeting
in 1958, no fewer than thirteen proposals on a variety of limits of territorial sea,
ranging from the traditional three to 12 nautical miles, were introduced. Some sta_tes
also demanded a fishery zone of six to not more than twelve nautical miles, None
of these proposals was accepted at the conference, hence the resurrection of the
issue at UNCLOS |l in 1960. In addition, various formulae for territorial sea and a
fishing zone were also debated upon: a joint proposal for a 12-nautical - mile limit
came close to adoption but could net get the required 2/3 majority and was thrown

out. States thus resorted to unilateral claims from 1¢7:0.

However, betwegen 1967 and 1975, territorial sea claim of 12 nautical miles
took a dramatic turn as it increased from 26 to 56 even though more states also
claimed more than 12 nautical miles. By the time the Caracas session of UNCLOS
lll was convened between 1973-74, there was a general consensus in favour of 12
nautical miles territorial sea, although the traditicnal “territorialists' of Latin Ameriga
(Brazil, Ecuador, Panama, Peru and Uruguay) and some African states adhered to
extended claims from more than 12 to 200-nautical - miie territorial sea boundary.,

These countries wanted to bring more waters under their conirol to keep off foreign
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fishermen and to control poliution. By the time UNCLOS il was adopted in 1982,
a compromise of 12 nautical mil~s breadth of territorial sea had been reached;

every State has the right to establish the breadth of its territorial sea up to a limit not

exceeding 12 nautical miles®.

UNCLOS Il also provided directive/method for measuring the breadth of
territorial sea and the rules for delimiting the boundaries between opposite or
adjacent coastline as provided for in Articles 7(8), 8, 14 and 15. But the territorial
sea retaine tho right of innoccnt paccoge as per Articles 17 - 32. L iuwever, it is not
clear whether coastal states can apply laws to foreign vessels in transit in exercise
of the right of innocent passage as different state practices show. Presently, views
differ as to whether coastal state jurisdiction over specific matters, such as customs,
saﬁitation and security, can be imposed on all vessels in transit. Others still argue
that there is no limit imposed on a state in exercise of its sovereign right in the
territorial sea including applying rules on foreign vessels as an instrument of
exercise of sovereignty. The latter argument seems to be strengthened by Article
21 (1) which requires coastal states to adopt laws and regulations in matters of
navigational safety, protection of navigational facilities, cables and pipe lines,
conservation and prevention and control of pollution, etc. Article 21 (4) also reguires
all foreign ships to comply with all such laws and regulations and ali generally

accepted international rules on the prevention of collision at sea.

More importantly, UNCLOS Hi categoricaliy spells out the specific meaning
of "passage” and "innocent passage”. According to Article 18, passage means

navigation through the territorial sea without entering internal waters or calling at a
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roadstead or port facility outside internal waters or call at such roadstead or port
facility. Such passage must be continuous und expeditious even though it may
include stopping and anchoring in so far as it is incidental to ordinary navigation or
be made necessary by duress or for rendering assistance to ships or aircraft in
danger or distress. But where passage is prejudicial to peace, good order or security
of the coastal state or anathemic to the convention and other rules of international
law, it is no longer innacent (Article 19(2)). Right of innocent passage and transit

passage is also extended to straits under conditions laid down in Articles 38 and 45.

The significance of UNCLOS Il as far as the concept of territorial sea is
concerned is that it has been able to achieve a consensus on the breadth of the
territorial sea where previous conferences have failed. It also produced a
coﬁ‘lpromise methad of measuring the baseline of the territorial sea in order to
resolve maritime boundary disputes and provide direction for resolving problems
which may arise from delimitation of territorial sea boundaries betv=en opposite or
adjacent states. Similarly, it provides detailed critena for the determination of
innccent passage or uninnocent passage, either through the territorial sea or an
international strait. It permits coastal states to enact rules and regulations for
navigational safety, traffic, conservation of fisheries and for pollution control. The
provisions which require "ptior authorization” or prior notice "for war ships” right of
innocent passage in the territorial sea and also the surfacing of underwater vessels
have tried to allay the fears of the much security conscious coastal states of Latin
America and Africa, especially Nigeria which pressed for wider territorial sea at

UNCLGOS I
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il Contiguous Zone

A contiguous zone is a belt of water adjacent to, but extending seaward
beyond, the territorial sea within which a coastal state exercises special jurisdiction
for the purpose of enforcement of its customs, fiscal, immigration and sanitary laws. |
State practice has also shown that coastal states also declare contiguous zones for

the purpose aof defence and security.

The concept is traceable to the 19th Century Hovering Acts of Great Britain
which were to prevent smugglers from hovering off the British coast. Under the
Acts, customs officers were empowered to visit and search vessels at various
distances from the share as determined by port authorities. These distances first
varied hetween three, five, thirty and twenty-four miles but were extended to a flat
distance of 100 leagues (about 300 miles) in 1802.2' When the Hovering Acts were
repeaicd in 1876, the British Parliament limited customs jurisdiction in the Customs
Consolidation A . to a nine-mile-zone for British vessels and a three-n. .e-zone for

-

foreign veseels haralea Qra at Rritain wanted to adhero 2 freedar:, of novigation.®

Between the two World Wars, the United States adopted a number of
legislations using the concept of contiguous zone to enforce fiscal measures and
for defence in the Pacific after the Pearl Harbour attack. For example, prior to the
Second World War, the United States established the "Defensive Sea Areas'
extending to about 1,000 miles into the sea and declared a contiguous zone known
as 'the Maritime Control Areas' for self-defence. The 1922 Tarriff Act also provided

the United States with a twelve mile zone which permitied customs agents to
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inspect, search and examine any vessel for violating the United States’ Violstead
Act '~ the sale and transportation of intoxicating liquor. Cimilarly, in 1935, the
United States Congress passed the Anti-smuggling Act which established Mobile
Customs Enforcement Areas of varying distances within which the United States
customs agents could search and seize vessels hovering 50 to 60 miles off the

coast of United States.

The term "Contiguous zone" first appeared in the 1930 Hague codification
ccrfcronce Gs a zone within which coastal states may exeicise contiul necessary
to prevent infringement of customs and sanitary regulations, and security
interference by foreign ships within their territory or territorial waters; such control
must not be exercised more than 12 nautical miles from the coast. The ten years
that followed The Hague codification conference witnessed unilateral declarations
of contiguous zones to meet a variety of special needs by many coastal states.
Thus, the debate over the nuestion of the breadth of territorial sea in UNCLOS | w-s
dominated by .issues of security and fishing rights. The proposal for a special
fishing zone ranging from six to 12 nautical miles was not adopted. However,
following strong bargaining at the conference, an agreement for the establishment
of a contiguous zone was reached which became Article 24 of the 1958 Convention
on Territorial Sea and Contiguous Zone. Accordingly, a state may exercise the
control necessary to (a) Prevent infringement of its customs, fiscal, immigration or
sanitary regulations within its territory or territorial sea; and (b) Punish infringement

of the above regulations within its territory or territorial sea.

UNCLOS Il adopted virtually the same language in the 1958 convention,
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except that the breadth of the contiguous zone was increased from 12 to 24 nautical
miles as adopted in Article 33. Apart from the exercise of special rights prescribed
by this article in UNCLOS Ill, State practice has shown that the establishment of the
contiguous zone for defence and security has become part of customary
international law. The acceptance of this zone and its delimitation by UNCLOS |
and Ill thus affirmed coastal states' special rights to enforce the violation of the
prescribed regulations within their territories or ferritorial seas. Since 1982, a large
number of states have claimed contiguous zones of 24 or less nautical miles to

conform with the convention.®

However, the contiguous zone is still considered as part of the High Seas by
these conventions. Therefore, coastal states have no jurisdiction to take action
agéinst other offences within the zone {(except those prescribed by the convention).
Controversies which might arise may have to be solved under customary rules of
international law such as "reasonableness” and "equity", for example. But despite
the fact that the existence of a contiguous zone might be rendered redundant and
obsolete by the establishment of an Exclusive Economic Zone, the concept is very
important in the law of the sea and it still serves as a legal framework for a coastal

state to take anti-pollution measures and control the ccean environment in that part

of the High Seas.
iii. The High Seas

The high seas is one of the oldest and most fundamental concepts of all the

principles of the law of the sea. It evolved and developed from the idea of
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Marcianus who was a Roman Jurnist in the 2nd Century A.D. In the Digest of
Justinian, Marcian.s stated that "all men had the right to use the sea for co.imercial
and navigation purposes™.® However, several hundred years after Marcianus'
statement, the sea has been subjected to various kinds of control by various sea-
faring powers right from the time of the Roman Empire, the Middle Ages to the
Tordesilles Treaty in 1494, After the discovery of America, Spain and Portugal
divided the entire occean between them and denied other European nations the
freedom to use the trading routes and Sealanes to the West Indies and China.
When Spain protested to England in 1580 about Sir Francis Araki's exploit in the
Pacific, Marcianus' idea regained currency with the Queen of England's reply that

the sea was common property and no one should have title to the oceans.?®

Twenty-nine years later, Hugo Grotius published his treatise De Mere
Leberum (1609) and advanced _the thesis that the sea was too immense for anyone
to effectively occupy, so no one should claim sovereignty over it. Grotius was of the
view that there was plenty of room in the ocean for navigation and fishing for all
users of the oceans, hence, there is no need to appropriate the high seas into
sovereign claims. Since that time, Grotius' conception of free and open access to
the sea (res communis) dominated the maritime world until John Selden's counter

argument in the Mere Clausum (1635} for coastal states’ right to enclose a portion

of the sea to the exclusion of others from fishing from it as Engtand had done with
parts of the North Atlantic. The basis of Selden's rejection of the Grotian thesis that
the resources of the seas were inexhaustible was that nations had the right to

enclose and "regulate” the oceans.

- ‘-‘ +
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Although Selden's idea of closed sea received the blessings of Britain, the
British Government soor abandoned it as Britain became a major maritime po..ar
which epitomized the strongest supporter of the Grotian idea of open sea. Thus,
by the middle of the 19th Century,the concept of freedom of the high seas, different
from the newly discovered 'cannon shot' distance where a coastal state exercises
territorial sovereignty, was well established with many court decisions upholding the
principle in the United Kingdom and the United States. The freedom of the high
seas, however, worked well so long as the major maritime powers adhered to it with
the support of other states. However, there was a radical change in favour of ocean
enclosure by coastal states between the two World Wars. This followed the
development in ocean technology and the emergence of a multiplicity of new states
especially after the Second World War. This created a confusion which was
summarized by Wang as (i) the definition of the high seas, (ii) the meaning and
extent of the freedom of the high sea<, and (iii) the responsibilities of a flag state on

the high seas.”

Subsequently, UNCLOS | and Il tried to solve the problems arising from this
confusion. UNCLOS | defined the high seas as "all parts of the sea not included in
the territorial sea or in the internal waters of a state”. But, by 1970, this definition

had become obsolete as a new concept called Exclusive Economic Zone (EEZ)
or preferential fishing zone had emerged. UNCLOS IlI, therefore, modified the
definition of high seas in Article 86 as "all parts of the sea that are not included in
the EEZ or in the archipelagic waters of an archipelagic state". This definition has

significantly reduced the size of the high seas to the extent that today's EEZ claims
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unauthorized broadcasting in the high seas.

in addition to these, coastal states have the right to customary rule of
intarnational law of hot pursuit. This is a right to apprehend a foreign vessel that is
believed to have committed a crime within the territorial sea or contiguous zone but
which has sailed away into the high seas. Once there is good reason to believe that
a coastal state's law has been violated, hot pursuit can commence from the
territorial seas or contiguous zone and can continue into the high seas without
interruption. U'NCLOS I extcnas e coasial states' right of bt pursuit to
commence, in addition to the territorial sea and contiguous zone, from archipelagic
waters and the continental sheif installations and special economic zones (Article
3). The right of hot pursuit in UNCLOS [ll thus appears the only example in which
coastal states can exercise national jurisdictions in the high seas and this could be
seen as an "enforcement tool” for coastal states to enforce fisheries conservation
and management laws as well as national and international measures for regulating

pollution against ocean enviranment.

3.3.3. The New Principles of Expanded Ocean Enclosure

(i) Continental Shelf

Although claims to seabed resources beneath the high seas date back to the
19th Century,® the Grotian concept of freedom of the high seas dominated the

maritime world untit the middle of the 1940s. This was principally because of
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have reduced ocean space by more than 40 percent. Similarly, apart from the
largest areas of the Atlantic, Pacifz and Artic Oceans, the remaining high seas of
the world are "enclaves" by natural waters and there are virtually no high seas of the

world.

As regards the extent and meaning of freedom of the high seas, UNCLOS
| did specify four freedoms which states enjoy in the high sea - navigation, fishing,
over-flight and laying of submarine cables and pipelines. UNCLOS [l added two
more freedoms: freedom te corewict anificial islands and freeuum of scientific
research. All states, whether coastal or landlocked, are also free to have access
to the high seas as per Article 82 of UNCLOS IlI. While the high seas should be
reserved for peaceful purposes (Arlicle 88), testing and naval manouvres on the
high seas are generally acceptable as long as they are not considered as acts of
agaression by other states. State practices simply call for notification to sea- farers
to keep away from areas designated for military exer~ises. Although Article 95
grants war ships on the high seas complete immunity from the flag state,
governments of the ships conducting tests on the high seas may be liable to
damages to civilian ships or aircraft resulting from military exercise.?’ UNCLOS Il
also sets out limit to freedom of the high seas by specifying unlawful activities that
are prohibited in the high seas. These include transport of and trade in illicit drugs
and slaves (Articles 99 and 108), unauthorized broadcasting from the high seas
(Article 109) and piracy (Article 101). A warship of any state i1s empowered to board
a foreign ship in the high seas if there are reasonable grounds to suspect uniawful

acts of piracy, slave trade and trade in/and transport of illicit drugs as well as



693
Grotius' basic assumption of unimpeded navigation of the high seas and the
inexhaustibility of the resources of the sea. Ly the middle of the 1940s, such
assumptions were no longer tenable and had to be challenged. The most serious
challenge to the Grotian concept was the 1945 Truman Proclamation which claimed
mineral exploration and exploitation rights over the United States Continental Shelf
and establishment of conservation zones in certain areas of the high seas. The
Truman action was motivated by the need of the United States Government to own
and control energy resources such as oil and gas. The claim did not only mark the
evolution of a new doctrine of continental shelf in the law of the sea but also
triggered a chain of reactions and unprecedented unilateral ctaims of similar parts
of the sea the world over. Unfortunately, however, the Truman claim did not define
the extent or limit of the continental shelf but simply referred to it as the submerged
land contiguous to the continental shelf of the United States covering 100 fathoms
or 20C metres. Subsequent unilateral claims made by other coastal states between
1945 and 1957 created a number of jurisdictions beyond the traditic.al territorial
=ea limit ‘:‘,-nm; | otin Amar'cnn Etalzs, for example, (nade unilattian vian s 1atying
fram eacnrih annnc F verione broodths ged boe e il suia s VYT L1 LU IA
waters of up to 200 nautical miles,”® which were later endorsed at a regional
declaration at Santiago in 1952 By 1958, the doctrine of continental shelf had
become a legal norm in the law of the sea but what was not clear was the mounting
controversy over its meaning, limits and legal status. UNCLOS | therefore, sought

to limit its depth to 200 metres (600 feet) when it came with its first definition in

Article 1 of the Geneva Convention on Continental Shelf;
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the seabed and subsoil of the submarine areas adjacent to the
coast but outside the area of the territorial sea to a depth 200
metres, or beyond the limit to where th.c super adjacent water
admits of the exploitation of the natural resources of the said
area; (and) to the subsoil of similar submarine areas adjacent
to the coast of islands.

This means that a coastal state's ¢laim of continental shelf could extend
beyond the 200 metres limit to any depth that the technological capabiiity of such
state can reach. This definition was not only imprecise but it simply favoured the
technologically advanced nations at the expense of the developing nations which
could not even afford the technology to reach the depth limit of 200 metres at fhe
time the developed nations were already exploring to about 4,000 metres (12,000

feet).?

The 1958 Convention on Continental Shelf did not only introduced a high
degree ot controversy and uncertainty over the exploitability criterion but also the
legal meaning of the continental shelf. UNCLOS Il attempts to resolve the probiem
wy micorporating 2 new aenniiion In Article 76(1):

The seabed and subsoil of the submarine area that extends
beyond its territorial sea throughout the natural profongation of
its territory to the outer edge of the continental margin, orto a
distance 200 nautical miles from the baseline from which the
breadth of the territorial sea is measured.

The new definition considers the continental shelf to comprise the entire

continental margin, that is, the shelf proper, the slope and the rise descending to the

seabed level at about 3,500 to 5,000 metres. The definition also formalized the
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concept of submerged natural prolongation of the landmark of the coastal state as
contained in the international Court of Justice (ICJ) decisioi, in the North Sea
continental shelf cases. The court defined the Continental Shelf as "a natural
prolongation of island territory into and under the sea... the seabed and subsoil of
the shelf, slope and the rise, but to exclude the deep ccean floor."*" Article 76
elaborates the limit of the continental shelf and provides that coastal states can
extend their claims of continental shelf beyond the outer edge of the continental
margin, but not beyond 350 nautical miles from the shore or can define the outer
edge of the continentai shelf, either by drawing a iline connecting the outermost fixed
points of which the thickness of the sedimentary rock is at least one percent of the
shoriest distance from the foot of the continental slope or by a line connecting fixed
point, which may not extend beyond 360 nautica! miles from the baseline or 100
nautical miles from the 2,500 metre insobath. The outer limit of the continental shelf
shall not exceed 25 nautical miles on the submarine ridges. Coasta: state
jurisdiction in the continental £ > elf is only limited to sovereign rights for the purpose

of exploring and exploitinn tha natural ragn r-es 2fthe shelf. The righis also eatuiia
to the exelucive rinht +a nrouant 251 abhar niats 42 2edERCES LULN Gllviive W
exploration and exploitation without the express consent of the coastal state. These
rights cover the construction and operation of installations and structures, such as
drilling platforms, for exploiting the shelf, and also the estabiishment of "safety
zones" of not more than 500 metres radius which should not interfere with

recognized Sealanes essential to international navigation or prevent other states

from laying submarine cables and pipelines on the shelf.
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Iin conclusion, the doctrine of continental shelf is very crucial to coastal states
as far as exploration z~d exploitation of its resources are concerned. For one ining,
it has opened up, in a geological sense, the entire continental margin to the abyssal
plains in the deep seabed for accessibility and acquisition by coastal states of parts
of the high seas. And for developing states, with continental margins, the doctrine
of continental shelf in UNCLOS Hl canr be both paolitically and economically important

for ocean policy as would be seen in the next chapter.
(i) Txausne Coonomic Zone (EEZ)

The EEZ is a Third-World concept which evolved as a result of a number of
factors. In the first place, technological breakthrough in the middle of the 1940s
made it possible for people to exploit energy (ol and gas) and mineral resources
{manganese nodules) on the continental shelf and the seabed extending beyond
traditional territorial seas. Seconuly, improved fishing technology has expanded
distant fishing making some fish stoch, which were hitherto considered
mexhaustibie, 'depieted tn almogst eviirction due to oue Fizhins, Thirdly, there 105
heen mannting nreceiira an tha Actahiicheas? 2f 1oss) SCRSOLD TLgmive
economic development foliowing unilateral national claims by developing Third
World Nations over vast expanse of part of the high seas. These were encouraged
and strengthened by the 1945 Truman Proclamation on Continenta! Shelf. For
instance, many Latin American and African states considered the Truman claim
over the resources of the United States' continental shelf as an opportunity for them

to redress the "injustices” inherent in the traditional concepts of the law of the seg,

especially the unrestricted freedom of the high seas. Freedom of the sea was seen
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by them as a license used to deplete the resource - poor Third-World nations. It
was again~t this background that they ganged up and developed tiie idea of special
legal ocean regime to serve as a political, ideoctogical and an economic countér
weight to the developed nations' control of the resources of the sea and the United
States' claims in the Truman Proclamation. The first straws came from Mexico and
Argentina in 1945 and 1946 with national claims over the resources of their
respective continental shelves. Chile and Peru followed with a 200 - nautical-mile
claim for protection of fisheries operations and security zones. The claims were
stamped by a fripartite declaration at Santiago in 1952 by Chile, Ecuador and Peru.
Their argument was that such action would give their citizens access to necessary

protein food in addition to enhancement of their economic development.

Generally, African and Latin American States were very uncomfortable with
the 1958 convention on continental shelf which was primarily concerned about
mineral and energy resources but little cancern about fisheries of the shelf super
adjacent waters. Moreover, the exploitability criterion in the convention was biased
in favour of the technologicaily advanced nations. Even more disturbing for African
and Latin American states was that the convention granted only "preferential rights”
to coastal states in regulating fisheries in super adjacent waters of the sheff as the
licensing system made it possible for increasing number of big distant-water fishing
fleets to operate in other nations' coastal and off-shore waters. These factors
encouraged them to evolve two separate ideas for a special economic sea area,
The Latin American and Caribbean states evolved the idea of a "patrimanial Sea",

with sovereign rights of coastal states over all resources found in the waters and on
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the seabed and subsail in the areas adjacent to the territonal sea. On the Afro-Asian
front, the idea of a special ocean zone came up, bei‘ng the produc: uf a Kenyan‘
delegate's proposal for the formulation of "a possible basis for a just and equitable
accommodation of competing interests of developing coastal states and maritime
powers".® The proposal argued for the recognition of a wider belt of water
measuring 200 nautical miles so as to include all the continental shelf to a depth
of 200 metres for an exclusive fishery conservation zone beyond the territorial
waters of a coastal state. At the African Experts’ Seminar on law of the Sea in
Yaounde (Cameroon) in 1972, the Kenyan proposal was amended with the term
"economic zone" and was later endorsed by the O.A.U. in Addis Ababa in 1973.
When the seabed debate began, the African "economic zone" was preferred against
the Latin American and Caribbean "“patrimonial sea" at the Caracas session in

1974.

The concept and idea of "eccnomic zone' received wider support by majority
of Third-World.nations, but the developed nations ied by the United States, Japan
and the former USSR, initially opposed the zone's over-extension of coastal states’
rights beyond the traditional territorial sea. However, the deadlock was broken after
the Evensen Group ptoduced a compromise package which combined the key
provisions of competing interest groups at the conference. The Evensen Group
Produced a draft proposal for an economic zone of not more than 200 nautical miles
from the territorial sea within which the coastal state would enjoy sovereign rights
for purposes of exploration, exploitation and for management of ail the natural

resources, coastal jurisdiction over scientific research and the right of pollution
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control. All other states would enjoy the traditional high sea rights characterized by
freedom of navigation overflight, and laying of submarine cables and pipelines. T..2
Evensen draft has, thus, become part of the informal single negotiating text (ISNT)
which was used for negotiation in the Geneva Session in 1975. It was then that the
word "exclusive” was inserted to create the Exclusive Economic Zone (EEZ). During
further deliberations at the conference, the negotiating groups considered, among
other things, the legal status of the EEZ and the rights and duties of other states in
respect of the living resources of the zone and concluded that the EEZ should

become a distinct zone of its own.

Thus, the EEZ was adopted in Part V of the convention covering 21 articles
(55-75) as a suis generis ocean space, a "specific legal regime” that is neither
terlritorial sea nor high seas. it is also seen as a "transitional zone" between the
territorial sea and the high seas or a "halfway house between the high seas regime
and "an ecosystem management area" for international co-operation.® in spite of
this, however, the EEZ provides a legal justification for coastal states to lay claim
over living and non-living resources off the shorelines. The zone enables coastal
states to claim a part of the high seas for economic activities and widen their ¢claims
of 200 nautical miles from the baseline of their territorial sea which was once
reserved for maritime powers which had sufficient capital and technology to exploit

the resources therein.
iii. Commaon Heritage of Mankind

The principle of Common Heritage of Mankind is perhaps the most nove! and
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mast controversial concept incorporated in UNCLOS Ill. It is traceable to the |
Maltase Permanent Reprosentative to the United INations, Dr. Arvid Pardo's
memorandum to the 22nd Regular Session of the United Nations General Assembly
in November, 1967. Dr. Pardo's memorandum called for a declaration and treaty
conceming the reservation exclusively, for peaceful purposes, of the seabed, the
ocean floor, underlying the seas beyond national jurisdictions, and the use of the
resources therein in the interest of mankind. Dr. Pardo's memorandum specifically
asserted that (i) the seabed and ocean floor beyond national jurisdictions were not
to be aliowed for national appropriation; (ii) the exploration and exploitation of the
seabed and ocean floor shall be undertaken in a manner consistent with the
principles and purposes of the United Nations; (iii) the exploration of the seabed and
acean floor beyond national jurisdictions shall be carried out in such a manner that
{he benefits which accrue from it should be used to promote the development of
poor countries; and (iv) the seabed ariu ocean floor beyond the limit of national
jurisdiction shall be reserved perpetually for peace?.i purposes.® When this concept
was intrnduce;-i in 1267, the Intarngtiona! Comreunit, conelinlly (hE developing
Third-World nafinne was haninnina tn he cumes af the Jooanibililies 2800 0 Sy i
expioiting the non-living resources of the deep seabed and its implication for

mankind.

Indeed, Pardo's agenda received more attention after three years of
extensive debate in the United Nations General Assembly Seabed Commitiee. On
December 17,1970, the Assembiy adopted a Declaration of Principles Governing

the exploration and exploitation of the resources of the seabed beyond national
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jurisdiction. The declaration emphasized that "the seabed and ocean floor, and the
subsoil thereof, beyond the limit of national jurisdiction, as well as the resources of
the area, are the Common Heritage of Mankind".* This resolution generated much
debate as to the precise meaning of "Common Heritage of Mankind". Some
representatives saw it more as an ideological, moral and political expression than
a legal doctrine; others argued that the seabed has long been accepted as part of
the high seas (under the principles of res nullius) and so common to all as it is no
one's property. Under res nullius, whichever state captured and controlled the sea
or part of it also acquired its ownership as a matter of "first come, first served".
Proponents of "common heritage," however, counter-argued that the purpose of the
doctrine is to prevent the total division of ocean space among states, ensure non-
discriminatory resource management and to promote equitable distribution of
benefits from the seabed to all states. States thus felt that the new concept has
strategically filled a "jurisdictional vacuum” in the iiigh seas of the "discover takes
all'. That is why the concept gained acceptance and ‘vas incorporated into
UNCIL.OS 1l as.Prficlas 1,133 and subsen'ent other provicisns 2ontaining spcatic

Prinr:inlﬂ.v that nnuarn tha cashad hn\ltﬁn"‘ e . J— | ;"":"'"““ff"',": o s .:”u; ;“ ::“‘
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1970 Declaration of principles of Common Heritage of Mankind.

The significance of the principles in the law of the sea is that it has annulled
or revoked the traditionally accepted principle of open and free access to the
resources of the seabed on the basis of "first come, first served", in as much as it
does not impede freedom of navigation. Seabed resources under the common

heritage principle are to be regulated and developed by an International Seabed
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Authority (Articles 136 and 137) for the benefit of mankind and be shared to the less
developed nations of the world. States aré calied upon fo co-operate in the national.
ocean resources management, conservation and protection of ocean pollutioﬁ.
Analysts believe that the acceptance of common heritage asa general principle by
the major maritime powers of the world in 1970 was a concession given to the third

world nations in exchange for guarantee of freedom of transit over major

international waters.*
iv. Nrchissiagic Principle

Generally, an archipelago is geographically defined as a large body of water
with many Islands. The concept has found its way as a new legal doctrine and
principle in the law of the sea. Although the concept attracted attention during the
1930 Hague codification conference, it did not gain a legal status, not even in
:JNCLOS I in which islands were conceded to territorial waters. The failure of the

1830 Hique conference to delimit waters between island grovps made room for

L3
1, *v7r

unilateral claime hy v mid-nreanic states, th~ Prilippinzs an2 Indonzae, . 1838,
far ayamnie thr Philinnine daclarad that allventaes ~ooiedt hobosoe cod Loiiaotiny
the different islands of the Philippines Archipelago irrespective of their width were
necessary appurtenances of the Philippines land territory subject to the exclusive
sovereignty of the Philippines.” Similarly, on December 13, 1957, Indonesia made
a similar statement that "its land, waters, and peo.ple" were inseparably linked
together, so the survival of the three elements "¢cannot be pockets of the so-called
*high seas' open to activities which might endanger the country’s unity, security and

territorial integrity".*
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These two states confronted the 1958 law of the sea conference with a
common position which was opposed on the ground that such claims would resuit
in expansion of internal waters into the high seas and erode or impede on traditional
navigational rights to shipping on the high seas and through many international
waterways. Though the 1958 Convention on Territorial sea and Contiguous Zone
avoided giving legal status to the regime of archipelago, it, however, recognized that
a coastal archipelago may draw a straight baseline around its outermost points to
allow it "tie" to the mainland in line with the Internationa! Court of Justice's
judgement in the Anglo-Norwegian Case of 1951.* During the Seabed debate in
the 1960s, the Philippines and Indonesia were joined by three I[ndian
Ocean/Caribbean mid-ocean archipelagic states (Fiji, Tonga and Mauritius)
demanding a fundamentat principle applicable to an archipelagic state. The demand
coincided with the concern of the world's maritime powers for rights of innocent
passage through some infernationat straits such as Gibraltar, Hormiz and Malacca.
This coincidence led to trade- offs and subsequent consensus that gave birth to a
special regime of "Archpelagic state" embodied in Articie 46(b) of UNCLNS 1l and
defined as "a state constituted wholly by one or more archipelagos and may include
Caei islanus.™ A arunipeiaygu thus got a definition In line with the original
nontantion ke Db lime i sl S0l Lduiewia, | U Ul IDIdIIUS Wi Pl Ll ISIANAS, Iner-
connecting waters and other natural features which are closely inter-related to form

an intrinsic geographical, economic and political entity or which historically has been

regarded as such" (Article 46(b).

The significance of the concept of archipelagic state or archipelago is that it
has further eroded the traditional high seas principle since it aliowed the

archipelagic state to draw straight baseline joining the outermost parts of the
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outermost Islands and dry reefs to serve as reference point from where the breadth
of territorial sea and hence ali other junsdictional zones of the archipelagic state are
measured. Archipelagic states are, however, obliged to guarantee traditional
navigational and air routes rights such as innocent passage subject to designated

archipelagic sealanes of up to 50 nautical miles.

3.4 UNCLOS Hll as Guide to Nationa! Ocean Policies

The above enumerated principles have been articulated and embedded in
UNCLOS Il to pravide a comprehensive framework for the regulation of the entire
ocean space. The convention is divided into seventeen parts {(of 320 Articles) and
nine annexes. It elaborates on 25 subjects and issues and it contains provisions
governing, inter alia, limits of national jurisdictions over ocean space, navigation,
protection and preservation of marine environment, scientific research and transfer
of technology, seabed riining, exploitation of living and non-living resources, and
settlement of disputes which may arise from such activities. It also astablishes new
International bodies such as the International Seabed Authority (ISA), the Enterprise
and the International Tribunal for the Law of the Sea (ITLS) to carry out functions
for the realization of specific objectives. The first parts of the convention deal with
areas of national jurisdiction while the remaining parts and annexes cover all rules
and principles governing the use of ocean space (Appendices V and VI). The
developing countries which dominated the convention have something to gain as
the developed countries. The provisions, which were intended to foster the
development and facilitate the transfer of all kinds of marine technology and

encourage the conduct of marine scientific research, could be a master
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achievement for developing countries even though the convention did not make

such transfer mandatory.

A close look at the convention shows that it virtually covers the maritime
interests of all states, coastal or landlocked. States could make policies in line with
the convention to realize such interests. The character and nature of the
convention is such that it provides the guidelines and direction of national ocean
policies. Coastal states, especially developing states, having acquired all necessary
rights and responsibilities covering the use of ocean space and its resources, are
now counvlaedd witn tiv problem of adopting proper legal and institutional
framework to establish high fevel policy in line with their overall development
objectives. Thus, UNCLOS lil has a special effect on states in terms of creating
national consciousness at governmental fevel for the need to adopt some kind of
national posture towards ocean space and its resources. In fact, the concept of a
national ecean policy has a broad advocacy within the United Nations system with
various programs devotea to assisting states in this area. The Ocean Affairs Office
at the United Nations headquarier, for example, has a speciai mandate and
responsibility 1o assist and advise states on issies related to their national ocean
policies, its institutional implication, marine affairs management and adoption of
national laws in conformity with UNLCLOS H! and practical implementation of the
convention. In view of the multiplicity of interests and of uses and resources
involved in ptanning and execution of marine policy, the policy has to be judged in
the context of the priorities of a state to the various objectives it needs to achieve

in refation to the Sea.*" Nigeria's marine policy should take this pattern.
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CHAPTER FOUR

NIGERIA AS A MARITIME NATION

4.1 Introduction

This chapter provides highlights of the evolution of Nigeria as a maritime
nation and the problems associated with her legal ocean space as a developing
African State. It recaptures the countrv's ocean interests which nalicv directives
should seek to achieve. This lays the foundation for an analysis and evaluation of

the entire acean policy.

4.2 The Historical Evolution of Nigeri

The name "Nigeria was originally coined by the British colonialists to
describe *~= Royal Niger TlLinpany v wnnuiies ) today’s Nortriern Nigeria, as a
Aietinaginhine ~ro= 20 S G wi Doush allu OUler curopean colonial

= .s -

possessions in Africa.’ With time, the name was later applied to the entire country.

Prior to British colonialism, the vast area constituting the present day Nigeria
was composed of over 400 ethnic groups organized into state systems, city-states,
chiefdoms and village republics with few large empires such as Borno, Oyo, Benin
and the Sokoto Caliphate. Trade relations and other forms of exchanges bound

these generally self-governing territories. Although there were evidences of inter-
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communal rivalries between some groups, the historical voyages of discovery
opened up vistas of unholy relations between the people of the West Coast of Africa
and Europe. For instance, when the Portuguese ships berthed at the Delta Staie
area of the Bight of Bonny as 'safe harbours', trade in ivory and pepper was
replaced by trade in human beings. The mercantile era in Europe helped to

exacerbate slave trade which claimed aver 10 million Africans in captivity by the end

of the 19th Century.

By the nndae or ihe 18ty Century, the Industrial Revolution had rendered
slave trade obsolete. Thus, slave trade had o be substituted not only by the so-
called “legitimate frade' in agricultural produce, but alsc by the impaosition of a new
order of direct conquest and colonialism. And following the activities of explorers,
the Royal Niger Company was given a Royal Charter to acquire territories in West
Africa and run them. The territories which the company acquired in piecemeat
manner were soon taken over for dir~ct colonization after the “infamous’ Berlin

Conference of-1884 fo 1885.

In 1Q0R tha | naan O2lzsy S1T WS 1 ivicuivials vl VLLL D NIgETa WETe
incorporated into one Protectorate (Southern Nigeria). Then, came the
amalgamation of the Protectorate of Southern and Northern Nigeria as Nigeria in
1914. The Colonial Government adopted separate development policies intended
to keep various pecples apart in artificial boundaries with different systems of
indirect rule. The first 30 years of coicnia! administration did not aliow political
participation of Nigerians. Separate colonial policies groomed regionalty based

political associations among Nigerians during the nationalist movements. This
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phenomenon bred the formation of ethnically based political parties and attested to

the nature of the stri2gle and attainment of independence in 1960.

Since political independence in 1960, Nigeria has withessed series of political
instability caused by tribal and ethnic in-fighting deeply rcoted in the colonial history
of the country. This tended to obviate the emergence of a viable and strong nation.
The fragile federal system that ushered in independence operated very strong
powerful regions that were run almost like a confederal system to the extent that
regions at times took unilateral decisions on foreign policy issues without reference
to the central government despite the exclusivity of legisiative powers of the former

on foreign policy.

When the military took over power in civilians from 1866, the federal compact
started undergoing series of structural transformation from four large regions in
1964 to 12 states in 19677 More states were created in 1876, 1987, 1989 and
1998 bringing the total number of states to 36, a Federal Capital Territory and a new
Federal Capital, Abuja (Figure 4.1). The 1£76 Locai Government Reforms did not

Lo intrsduce a uniform ivear govertiigne aurninisiraaon nroughout the country but

—

Sy Glvv g iidOu WWbal yuvel e @ @ uiird uer o1 government in Nigeria. By

1996, the country had been divided into 697 local government areas. These
transformations were made to decimate political squabbles which have caused
political crises first, between 1962-63 and second. during the Western Region
general elections in 1964. These crises consequentiy led to the first military coup
in January, 1966 and a counter-coup in July, 1986. A spin-off of the military coups
of 1966 was a 30-month Civil War from 1867 to 1870, Although the country had a

spell of civil rule between 1978 and 1983, the country narrowly escaped another

LW
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maijor political crisis of the Civil War-type after the 1993 presidential election.

43 Nigers Mariti Nati

Nigeria attained independence in 1960 with a land mass of 923,770km”

which is about four times the size of the United Kingdom. Her estimated population
in 1992 was 108.5 million, more than all the sixteen member states of ECOWAS.

Nigeria is centrally and strategically located on the Gulf of Guinea, that part of the
Atlantic Ccean indenting e vwes: Coast of Africa between Cape Palmas in Liberia

and Cape Lepez in Gabon (Figure 4.2).

Nigeria occupies the area between latitude 4°16' - 13 52'N and longitude
2°49' - 14°37'E. An EEZ of 200 nautical miles adjacent to the territorial sea gives
Nigeria a sea area of about 210,900km” in exercise of sovereign rights for the
purpose of exploring and exploiting, protect'ng and managing the natural resources
(living and non-living) of the seabed and supe. adjacent waters. Nigeria's
continental shelf of approximately 41,000km? is narrow in the West (8-15 nautical
miles) and relatively broad off the Niger Delta and the eastern flank at about 43
nautical miles. The 200-metre contour line of the submarine extension of the shelf

marks the outer edge of the continental shelf (Figure 4.3)

The major geomorphic features of Nigeria's continental sheli are typicai of
the Avon, Mahin and Calabar Cavons (Figure 4 4} and are found witnin four mair
geomorphic units (Figure 4.5) with dead holocene corz! banks running paraliel to the
coastline occurring in water depths o’ pewweern 8(-100 mewes  Sand pars aisc
occur in the inner sheli especialiv ofi iver moutns ant the geep seaied fauit: ¢ tns

r.omanche. chain ang charot Teatr= wni~ grimnas 1 *ne
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The marine environment and its resaurces have invaluable implications for
Nigeria's economy and military strategy. With a naval strength of about 6,000 men
in addition to an amphibious wing of the ammy, Nigeria is perhaps the biggest naval
power in black Africa in terms of manpower. Apart from this, other socio-economic
indicators shows that Nigeria's leading position not only in West and Central Africa
sub-regions but in the entire African continent is not in doubt. Thus, Nigeria could

rightly be described as a sub-regional or continental maritime power,

4.4 Nigeria's Ocean Space

As pointed out earlier, a coastline of 415 nautical miles provides Nigeria with
potential claim of political and economic jurisdiction of sea area of 4,980 square
nautical miles as far as the provisions of UNCLOS HI are concerned. This area, it
has been argued, can also be extended to about 80,000 square nautical miles or
210,900km? in tevms of functional jurisdiction as per the doctrines of continental
shalf and FE7 :ﬂhiﬂ"s arevide an additionag| area of sea 12, Ui purpuse o1 wAPIVIaion
and explnitation of the rreniirrace of tha nankad and ooboot o040 LG aica
of the zones. However, this description of Nigeria's ocean space appears more
hypothetical than real, going by the enclosed nature of the Gulf of Guinea and the
number of countries sharing the sea area of the Gulf (Figure 4.6). Apparently, there
is no clear delimitation of maritime boundaries among the countries sharing the Gulf
of Guinea. Thus, Nigeria's ocean space from a superficial view may extend to

include not only that of Sao Tome and Principe but may also cover the Island of

Fernando Po and hence Equaterial Guinea's EEZ and CS.
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Besides, Equatorial Guinea is separated from Nigeria by a 55-nautical-mile
(100 kilometres) sea distance, presupposing that the delimitation of both EEZ cn
CS will apply in the territorial seas of both countries. While there are no records to
show the extent of the CS of Fernando Po, Nigeria's CS along the Calabar River
(the closest part of Nigeria's territory to Fernando Po) is 40 nautical miles towards
the sea. Generally, Nigeria's CS ranges from 26 kilometres off Lagos to 56
kilometres off Cape Formoso and increases to about 64 kilometres off Calabar

(Table 4.2). Therefore, its limit of 40 nautical miles towards Fernando Po appears

vory close to the teinivna sea of Equatorial Guinea and much within her contiguous

zone.
Table 4.1
Nigeria's Economic Indicators
Population 108.5 (1992)
GDP $28 billion
National Budget $10 billion
Exports ’ %13 hillinn
Imports $9.5 billion
Per Capital Income $230 billion per head
Foreign Reserve $966 million
Gold Reserve $689 million

Source: A Book of Facts Almanac (1994).
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The same goes with the issue of overlapping claims of EEZ which each
cointry is entitled to claim, especially considering the fa<t that Equatorial Guinea
is divided into two portions (mainland and island) which are separated at the nearest
point of a 80 - nautical-mile sea distance. According to Article 46 of UNCLOS I,
the two portions are not only entitled to territorial seas but also to other zones. This
means that the territorial sea of Equatorial Guinea, putting the two portions
(mainland and island) together, will extend 90 nautical miles seaward in the gulf

more than if the mainland alone were 1o claim a similar territorial sea.

Secondly, an appropriate limit of Nigeria's EEZ and CS will pass midway
between the two istands of Saoc Tome and Principe ( which form an independent
state and separated by a sea distance of 120 nautical miles from the west coast of

Rio Muni, mainland Equatorial Guinea), thus creating another overlapping claim.

Delibe;z lions on maritime boundary delimitation befween Nigerna and Benin
Republic which startec’ over the years have not been concluded and so .he
boundarv has ‘nnt hesn marked hy bhanye Controversies M=y manifect >vzr e
aonlication of median nr an'idiatanca nrinninlne in tha dnlimietinn . of w o vidisas
boundaries as it is said that Nigeria may lose an estimated sea area of the size of
Lagos state if the equidistance principle is applied but may gain if the median line

is applied.®



Table 4.2: Limits of Nigeria's Continental Shelf (slope deeper than

1:10).
Offshore Area Distance in Depth in
Nautical Miles Metres at edge of

shelf

Rivers St.

Barthlomew 49 280

River Nnnbhn 44 ZUU

River Calabar 40 90

River Num 39 150

River Dodo 36 220

River Escravos 31 270

Off Lagos 15 120

Source: After Davies, 1985.

Generally, maritime bounaczry delimitation between adjacent or opposite

<tates originate fr~m land, ccaztli iz and copcliviy Luaclines. Thus, the waritime
havrdarios boOYESH 802 27 INSIS SGILS dvuuily uLiive lun (G HISWY U1 TdIiJ

boundaries or some points of convergence on a body of water. This makes it
possible to explain the existing maritime boundary between states from the existing
land boundaries. A number of articles” of UNCLOS Il explains the modalities for
establishing baselines for boundary delimitation. Indeed, the baselines from which
the breadth of territorial seas of the countries along the Gulf of Guinea are
measured are not controversial except that a dispute of principle exists between

Nigeria and Cameroon over the division of the land and estuarine waters and
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istands of the Cross River and the associated territorial seas in the Bakassi
Peninsula. This d'spute and the problems which might arise from overlapping claims
between Nigeria and other maritime neighbours are serious issues which the

country's marine policy must seek to address.

it goes without saying that neither Nigeria nor any of her maritime
neighbours has charted and publish charts of her sea waters. African states,
therefore, rely on colonial admirality charts which are not only inadequate but do not
reflect currcnt loyisiaticns and navigational needs et alone beiny cunsiswend witiy
national policy objectives. UNCLOS Ill demands that lines of delimitation of national
maritime zones should be shown on charts drawn in accordance with the rules
governing maritime boundaries as provided for in the convention. This makes it
easier for mariners to know their positions when they are approaching any coastal
state, archipelago or island. Delimitation and charting provide the physical
description of the area over which a noastal state lays claims. On the other hand
they mark the boundaries between national regimes of sea and the high seas for
other states and, on the other hand, the boundaries between national zones of

opposite and/or adjacent states.

4.5 Nigeria's Maritime Interests

As we have seen in Chapter Three UNCLOS Ill provides a cemprehensive

guide for virtually all ocean uses and activities including conflicts which may arise
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from such uses and activities. Despite the overemphasis on international co-
operation (bilateral, regional znd global), national efforts provide the major building
blocks for all other linkages in respect of achieving optimum utilization of the
opportunities provided by the sea and its attendant legal instrument. In the
remaining part of this Chapter we shall identify and review Nigeria's ocean interests

which her policy strategies should seek to achieve.

Like most coastal states, Nigeria's maritime interests cover a variety of ocean

needs iicluding:

(1) Exploration and exploitation of the resources of the sea;

iy  Transport and Communication;

(i)  Military and Strategic interests,

(v)  Marine Scientific Research and transfer of marine technology;

(v)  Waste disposal, marine ernivironment protection and management,

r ] fhi i
(vij Coastal zone management; 46 (92§

.-' VE

‘vii)  Frforcement of fic~2! measuraz; ond { ’ | h/
7-Me

(i) Exploration and Exploitation of the Resources of the Sea -

vy Thanmem and rarrastian

The exploration and exploitation of ocean resources is one of the major
reasons for the growing demands for national appropriation of parts of the sea and
the mad rush for the expanded ocean enclosure. No country wants to be left out of
the share of world's ocean resources which are estimated to worth billions of dollars.
This informs the struggle over national claims by territorialists, continental shelf and

EEZ, and all sorts of struggles over powers and functions in the International

r e WNawU a TEY
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Seabed Authority (ISA), the Council and the Enterprise. Nigeria's continental shelf
which narrows in the West betv=en 8 - 15 nautical miles but refatively widens off the
Niger Delta to the eastern flank to about 43 nautical miles and its geomorphic
features mentioned in section 4.3 of this chapter (Figure 4 4) have vast implication
for the country's economic and military strategy, most especially the exploration and |

exploitation of living and non-living resources of the area.

The living resources of the sea cover a variety of algae, phytoplankion and
several animal life that feed on them. These comprise fin fish and marine mammals
and reptiles. Shell fish such as shrimps, lobsters, crabs and molluscs are major
sources of protein in Nigeria. The annual fish yield potentials in Nigeria is §12,360
metric tons whereas fish demand is over one million metric tons (Tables 4.3 and
4.4).” Nigeria's average fish import per annum is about 292,748 metric tons ® and
with increased population of the country, Nigeria's fish demand will increase to
about two million metric tons before the yea ™ 2020 (See Table 4.4). The current fish
and fishery product deficit of about 750,000 metric tvis® indicates that Nigeria is the
biggest fish market in Africa and additional efforts throuah bilateral or regional
agreements with other African coastal states for access intn fish resnurras nf thair
EEZ's may be a viable option. UNCLS [l provides that coastal states without the
capacity to harvest the living resources of their EEZ shall, through agreements or

other arrangements, give other states access to the surplus of the allowable catch.



103

Table 4.3: Annual Fish Potentials in Nigerian Waters

Source Annual Yield Potentials (mt)
Rivers and Flood plains 226,550
Lake Chad 24,500
Kainji Lake 8,500
Other National Lakes and Reservoirs 35,000
Coastal and Brackish waters 190,000
Inshore Waters (0-50m)
offshore Waters:- 16,000
(a) Demersal Resources 50 - 200m 6,730
(b) Pelagic Resources 9,640
TOTAL 512.360mt

Source: After Tobor, 1993.

To maintain renewability of iiving resources of the sea UNCLOS Il also
provides that coastal states shall take adequate conservation and management
measures to avoid overfishing through the scientific determination of maximum
sustainsole y'reld (MSY), optimum vyield {OY), surplus (8), tv.al allowable catch
(TAC) oz ol oo other reguisiony measures o uwe EEZ. Tiese measuies die oy
moaningful Sl SULINNS 0 iy ne acluuii ul s Liuiugiuai [aGLOIS Ul st SIOCKS,
Fisheries renewability and their biological environment provide a balance between
natural mortality and reproduction to allow a stable fish population. Therefore, open
access to fishery resources, without regulation can iead to overfishing, biotogical
disequilibrium and economic waste. Although it is generally believed that Nigerian
waters are relatively disadvantaged in some fish stocks (for example, tuna), a iot of
offshore fishes are said to be unexploited. Despite attempts by the National tnstitute
for Oceanographic and Marine Research (NIOMR) to survey and chart fisheries

I ' i
= rmrr RRLLO U”{Tf".{ L
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Table 4.4

Nigeria's Fish Demand Projections 1998-2015
m#_—ﬁ_'——_——"——__—__*—_‘_"-_-—__‘”_’"ﬁ_——Em

YEAR Estimated Population (Millions) Field
Demand {mt)
1998 102.513 1.20459
1999 104.689 1.25626
2000 106.91 1.28291
2001 109.178 1.10014
2002 111.495 1.33794
2003 113.861 1.36633
2004 116,277 1.39532
2005 118.744 1.42493
2006 121.264 1.45517
2007 123.837 1.48605
2008 126.465 1.51758
2009 129.149 1.54978
2010 131.888 1.56267
2011 134.688 1.61625
2012 137.546 1.65355
2013 . 140.464 1.68557
2275 143.445 .1z 154
2015 14A 489 I, ____“_I__Lﬂ___.

Source: Adopted from Tobor, 1992 and 1983.

resources offshore Nigeria since the 1980s' the exact sustainable yields have not

been determined.

The seabed and subsoil beneath Nigerian coastal waters are laden with

numerous minerais that are crucial to the country's economic development. These
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minerals include petroleum and gas, sand and gravel, limestone, manganese
r~dules, phosphorate, glauconite, etc. Of these minerais, however, only petroleum
and gas, sand and gravel are being exploited in substantial quantities. The oil
industry is the mainstream of Nigeria's economy as it accounts for over 90% of the
country's foreign earnings. As mentioned earlier, the Nigeria CS, where exploration
and exploitation of various kinds of minerals are possible ranges in width from about

15 10 49 nautical miles off Lagos and Calabar, respectively (See Table 4.2).

Sinca the first successfu! vil ng (Okan 1) was duy w1383, uver 28 offshore
production platforms have been constructed with as many as 500 ¢il and gas wells
tied for production.** Current reserves of Nigeria's oil is estimated at about three
billion tons or over 19 billion barrels and its gas reserves are in excess of 110 triliion
cubic feet. Nigeria is already noted as a substantial gas producer with output from
oil fields totalling up to 8.14 billion cubic metres. Of this volume, however, only 157
million cubic metres is used commergially while 6.57 billion cubic metres {~bout
80.2%) is flared.” To reduce gas flaring, the first major associated gas utilization
project (the Escravos Gas Project (EGP)) was commissioned on November 5, 1997.
In addition to the onshore components this project has a Gas Gathering and
Compression Platform (GGCP) and a Liquified Petroleum Gas Floating Storage and
Off-loading Ptatform (LPG - FSO) located offshore about 12 kiometres in six metres
of water and 32 kilometres in about 42 metres of water respectively.™ It is expected
that by the end of 1999 the project will reduce gas flaring in Nigeria by about 50%

and a corresponding production of greenhouse gases by nearly 100,000 tons.™

In addition to pefroleum and gas the commercial mining of sand and gravel
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along the submerged beaches of Nigeria is a major economic activity. It is estimated
that ~hout 1.33 billion tons of sand worth over N2.2 billion e.iats offshore the area
between Badagry and Lagos.’” Salt production from sea water in coastal
settlements along the entire coastlines of Nigeria is also an important economic
activity. Research also suggests the accurrences of economically viable deposits
of placer minerals such as phosphorites, gluconite, gold, platinum, monozite,
tatinum, etc, in off-shore areas of Nigeria. However, the exact analysis and
commercial estimates of these minerals have not been detemmined even though
geological analysis of the occurrences of such minerals in other parts of Africa,
coupled with the geology of continental Nigeria, indicate the presence of similar
minerals in marine beaches and continental Nigeria.'”® These minerals are
assaciated with the mechanical weathering of various igneous, sedimentary and

metamorphic rocks of continental Nigeria.

Therefore, considering the importance of the living and non-living resources
of the sea to the economic development of Nigeria, it is one of Nigeria's ocean

interests {0 evolve strategies that would enhance optimum utilization of such

resources.
(i)  Transport and Communication

Transport and communication are the fraditicnal uses of the sea. Modern
international trade highly depends on transport. Nigeria's participation in maritime
trade dates back to the 15th cenfury after the Portuguese explorers had established

shipping contacts between West Africa and Europe. Inftially the Portuguese trading
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interesis was in exotic products such as ivory, pepper, gold and some locally
manufactured ‘=xtile materials. This was shifted to the infamous slaveftriangular
trade whereby human captives were transported from West Africa to the West
Indies and United States to work on plantations and the products of these farms
(sugar and cotton) were transported to Europe. Dike characterized Nigeria's pre-

twentieth century trade into three:-

{a) initial period of trade in commodities from 15th to the 16th century;

(b} Ui long-agc slave trade to tie eaily 19th century, anq;

(c) the immediate pre-coloniat re-establishment of commodity frade,

especially in forest products, palm oil, rubber and gum.”

With direct colonization, sea-borne trade nursed and weaned the colonial
economy. At independence Nigeria maintains a non-discriminatory trade relations
with all nations of the world and has entered into bilateral and multilateral trade
agreements with several countries nf Europe, Americas, Asia, the Far East and
Africa. The valume of this trade has to he accompanied by the establishiment of sea
ports through which it is channeled. The period between 1910 and 1950 was
considered as the era of port concentration in Nigeria while the period after 1950
is one of diffusion of ports."® During the colonial era of port concentration, there was
a reduction in the absolute number of ports and a considerable alteration in the
relative status of functioning ports. By 1950, for example, there were only seven
ports compared to fourteen in 1910. As a number of traditional ports ceased to
function, there was a preponderant concentration of traffic in Lagos and Port-

Harcourt ports. Today, Nigeria has one inland functioning port at Onitsha, and the
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remaining functioning ones, including the Lagos ports (Apapa, Tin Can and Pan
Atlantic), Warri, Port-Harcourt, Calabar, Bonny, Burutu, Onne and Kok, are sea
ports. An Export Promation Processing Zone (EPZ) was recently established at the
Port of Catabar. These ports support the country’s flourishing import-export trade

and are access points to Niger and Chad's seaborne trade.

There are many canals, creeks and rivers in the coastal zone, particularly in
the Niger Delta, which, at times, provide the only communication links between
areas and sciliziaeiis & ths onc hand, on tiie udwer hand between tnem and the
hinterland. This water transport system is vital to the country's economy in terms of
national and international passenger traffic and goods haulage. Nigerian ports
handle not less than 60% of the total maritime trade of West and Central Africa.
Therefore, maintaining sealanes of communication is very essential because any
disruption to Nigeria's seabormne trade and communication would undoubtedly lead
to the collapse of her economy and would also affect the economies of other

countries in the West and Central African subregions.

Minoria hae a namnrahanaiva natianal hina i o o o8 SN P S st
agency, the National Maritime Authority (NMA). The major activities of the authority
include: (i) alocation of routes and cargo (cargo controf and monitoring) in Nigeria's
import-export trade; (i} training and provision of technical support for seafarers; (iii)

direct financial assistance for ship building and acquisition; (iv) generation of foreign

exchange for the economy.'

The enactment of the shipping policy decree and the consequent
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astablishment of the NMA as an implementation agency has been considered as
"a reflection of government rosolve to close the gap in maritime development in
Nigeria as a developing country and the developed countries” ? It also shows the
recognition by government of the importance of the shipping industry to the Nigerian
economy, especially in terms of outfiow and inflow of foreign exchange. Nigeria's
maritime trade carries an annual tonnage of between 4-5 million registered tons with
crude oil shipment cavering the bulk. As would be seen in the next chapter,
although the National Shipping Policy seeks to ensure that national carriers lift up
to 40% of cargoes registered in Nigeria's external trade, it is still believed that only

10% of such cargoes are handled by national carriers.?’
(i) Military and Strategic Interests

A coastal state relies on its seapower to obtain access to the sea, to protect
navigation essential far commerce anu protect exploration and exploitation
equipment. In short, seapower provides natior.. security from the maritime

narenar i
pargnec e,

Nigeria's Continental shelf and EEZ contain over 80% of her oil and natural
gas. Nigeria exports over 85% of her crude oil and import more than 90% of

strategic minerals and other needs essential to national development.

It is the responsibility of the Navy to protect the country's territorial waters,
EEZ and offshore assets; sealanes of frade and communication and strategic
installations and to safeguard the country's interests in the contiguous waters;

protect the mainland and island; and generally guard the state against gunboat
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diplomacy. The increasing roles of the navy in nhon-military operations such as anti-
bunkering, anti-piracy and antipsilution operations are no longer debatable.

According to U. Roy Ogwu, the political and strategic need to address Nigeria's

maritime security issues in broader terms has become an imperative and any review

of the country's naval strategy must necessarily include her strategic environments.

As she puts it:

"For a country that relies on Seaborne trade for its economic health,
the security of the South Atlantic become critical for survival. A naval
flact cf the future, shouiy, ileeiure, ue a strategic tool fur exerting
both military and political influence in the region. It should be a vital
part of the balance of naval power in the South Atlantic Ocean, an
especially integral part of our national economy.?

Nigeria's ability to achieve military and strategic objectives in the sea therefore
depends on the state of preparedness of the military and how the navy has been
able to keep surveillance over the country's ocean jurisdictional zones. Similarly, the
cuntry's desire to project her image in the West and Cantral African sub-regions
or any intermatidbnal assignment also depends on how she is able to acquire a sea-
faring capability. This has continued to pre-occupy Nigeria's defence analysts in

recent years leading to reconceptualization of her maritime defence strategy.
(v)  Marine Scientific Research and Transfer of Technology

UNCLOS [l provides a comprehensive opportunity for regulation of marine
scientific research, both in coastal states' jurisdictional and non-jurisdictional areas
of the sea. Marine scientific research is any study of the sea "whose objectives is

to increase knowledge about the marine environment".** Marine scientific research

ud
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has assumed increasing role since the Second World War along with a better
appreciation of its practical application in £cth rescurce utilization and military
purposes. A great deal of marine scientific research takes place on the continental
shelf and the EEZ where the largest quantity of the acean's living resources and

most of the non-living resources (oil and gas) are found.

This made coastal states to insist on consent for conduct of marine scientific
research in the continental shelf and the EEZ if the research is non-national. This
has become an international legal norm shive UiNCLOS |, According to Articie 246
of UNCLQS lll, all research in the EEZ and continental shelf requires the consent
of coastal states who also have discretionary power to withhold such consent for a
research to be conducted by another state. Freedom to engage in matine scientific
reséarch in the high seas is restricted to the water column beyond the limits of the
EEZ and thus the seabed and the subsoi thereof where the sheif extends beyond
the EEZ. States can conditionally engage in research in this area pr~vided that such
research is undertaken "exclusively for peaceful purposes and for the benefit of
mankind as a whole". if the. research reaches the stage of ‘prospecting' or
“exploring' the Area, it must be subject to the provisions guiding the exploration and
exploitation of the sea (Annex Ill). States are however called upon to promote
international cooperation in marine scientific research in the area by effective
dissemination of the results of the research and analysis, through the international

Seabed Authority (ISA) or other international mechanisms when appropriate (Article

143 (3)).

Related to the question of marine scientific research is the issue of transfer
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of marine technology. The developing nations have fully recognised the importance
of marine scientific technology to their economic devetdpment. Marine technology |
can serve as an efficient and effective means of bridging the technological gap
between the industrialized and less developed nations. That was why the demand
for transfer of marine technology to the developing states featured prominently at
the negotiation sessions of UNCLOS Il as in the agenda of UNCTAD and the World
Intellectual Property Organization (WIPO), especially as part of the demand for the
New International Economic Order (NIEO). The provisions of UNCLOS 1l {(Articles
4, and Annex 1) require anyone engaged in international seabed mining to transfer
seabed technology to the enterprise and/or developing countries. In addition, the
ISA is expected to train nationais of developing countries in marine technology,
make technical documentation on seabed mining available, and assist such

countries to acquire seabed mining technology.

Part XIV (article 266-728) which deals with the development and transfer of
maine technology requires states to cooperate, directly or indirectly, through
international organisations in promoting the development of marine science and
technology on fair and reasonable terms and conditions. Developing states (like
Nigeria) are to negotiate through bilateral and multitateral arrangements for access
to marine technology information and data. UNCLOS [il aiso emphasize the need
to establish national and regional scientific and technical centers by devetoping
states to stimulate marine scientific research in their states and human resources
development through training and education of nationals of technologically poor

states to devetop the needed human resources {Article 268).
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Marine scientific research and technology has vast implication for global
econ~my, the environment, military strategy and ;ﬁolitic\-;-‘ both national and
internationally (Appendix VIl). It therefore has three dimensions: national, regional
and global. At the national level, which is our concern in this research, it
fundamentally hinges on the strengthening of national infrastructure to foster
national and international cooperation. Without national efforts the importation of
foreign technology would be a sheer waste as modern high technology cannot be
"bought" but can only be "learned". That is why people argue that considering the
amount of service, maintenance, training and upgrading invcived in its transfer,
each transfer of technology should be a joint venture with the donor and the
recipient - the “producer and the “consumer * Thus, having recognised the
fundamental importance of marine scientific research and technology, UNCLOS |l
makes co-operation mandatory and this imposes a source of "New International

Law of Co-operat.on'.?

Thereforse, Nigeria is not only interested in marine scientific research and
transfer of marine technology but would also like to authorise and regulate such
activities in line with the provisions of the convention. The country is fully aware that
she does not possess the know-how to fully explore and exploit the resources of her
jurisdictional zones and therefore has to strive for that through the promotion of
marine scientific research with foreigners and international or regional organisations

to enable her acquire appropriate technology.

Presently, different sorts of research in Nigeria's ocean space are going on

as authorised and regulated by the Federal Ministry of Science and Technology.

+
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There is only one marine scientific research institute, the National Institute for
Oceanngraphic and Marine Research (NIOMR). This imstitute is grossly
underfunded. Similarly, there is anly one source of funding to marine scientific
research and technology, that of the NMA manpower training, technical support and
ship acquisition and building fund which is to be assisted by a proposed Maritime
Bank when fully operational. But these programmes are not only at their
evolutionary stages but have all been suspended.

o Waz=te Disposal, Mari;ic Environment Pruieclivn and

Preservation

The oceans are still being used for waste disposals even though modern
development has proved the limitation of the sea to absorb waste. As a resuit
authorities have to tum attention to the control of waste-dump into the sea. Coastal
states are therefore under national and international obligations in the context of the
law of the sea to preserve, conserve and protect the marine environment. In this
context every coastal state is to make laws to discourage all kinds of waste disposal
that can be harmful not only to the waters under its jurisdiction but the entire ocean

space.

Data an the level of distribution of poliutants in coastal waters of Nigeria is
limited to urban industrialised cities where only 20% of the population lives.
Micropolutants observed by researchers from NIOMR in Nigerian inshore and
offshore waters include organic waste, trace heavy metals and chlorinated
hydrocarbons.? Preliminary data on these conterminants will form a good basis for

further monitoring by continuous standard measurement and observation of the
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ocean environment in the entire West African subregion. Various environmental
degradation in Nigzria has been estimated at about US$5110 million per year with

contamination accounting for US$1000 million.?

Apant from signing international protocols which deal with marine
environment protection, Nigerian laws before the late 1980s did not pay attention
to dumping of waste into the sea until the wake of the 1988 incident of dumping of
toxic waste at Koko in Delta State. The incidence led to the promulgation of two twin
decrees, the Toucri! Chvircnmental Protection Ayency and the haimrul vvaste
(Special Criminal Provisions) decrees of 1988. The decrees thus defined Nigerian
waters as including any area of sea under the jurisdiction of the Federal
Government of Nigeria and prescribe punishment for the discharge of any quantity

of harzadous substances into the waters of Nigeria or into the adjoining shorelines.
(viy Coastal Zone nlunagement

Tropicalcoastiines are characterized by crushing sandy crashing waves in
extensive lagoons. Changes constantly occur in these coasts as a result of the
effect of adoption to the biota causing salinity fluctuation of the estuarine waters as
well as submergence and exposure to low and high tides. Every organism of marine

origin seem to be affected by these changes.

Interestingly, the coastal zone of Nigeria is an open ecosystem linked to the
fand and sea and hence man in his role as "an epical predator as a factor in
environmental degradation and management"®* Global studies of climatic changes

have predicted acceleration of eustatic rise in sea level with disastrous
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consequences on coastal zones. For example, it was estimated that an increased
temperatures of 1.5-4.5°C will give a corresponding sea level rise of 20 140cm
before the end of the 20th century.” Experts undoubtedly believe that a sea level
rise of about one milimetre per year would agaravate the existing ecological problem
in Nigeria through accelerated coastal erosion, more persistent flooding, loss of
ecologically significant wetlands, increased salination of rivers and ground water
aquifers as well as a greater influx of diverse poliutants.¥ The obvious socio-

economic impacts of this include:

* the washing away of human settlements;

* disruption of oil and gas production;

* dislocation of ports and navigational structures;
* upseftting the rich fisheries,

* forcing businesses to relocate; and

* wiping out of Nigeria's fledgling coast-based tourism.

Already widespraad argsjon it necming 2lane -l Niosrigls coastlines. The
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annual rate nf arnginn rerardad an Victaris lelo = 4 #n- avarnde So bpabonen 20
metres,® and the general shoreline retreat across the coastal plane shoreline of
Nigeria is alarming. This has threatened coastal settiements, recreational grounds

and oil and gas handling facilities in coastal towns.

Although the Atiantic incursion onto land has been an age-long phenomenon
In Nigerna, increased awareness as a result of the concentration of development and

population in most coastal towns of Nigeria has led to its recognition as an annual

-
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national disaster. Since the 1950s such disasters have been reported in most
coastal states with the one in ._agos State occurring.more frequent than usual.
Sunday Adeyinka Okude states that despite various government efforts to control
and mitigate the impacts the Atiantic upsurge in Nigeria since 1958, the ocean
"seems to be winning the battie for ownership of the coastal inhabitants and
lands"”.*2 A United Nations Population Fund {UNPF) studies revealed that over 100
villages along the Niger Delta and the mud section of Nigeria's coastline may be lost
to sea level rise with consequent displacement of over 600,000 inhabitants if
effective control measures are not taken.®™ The social cost of this human

displacement cannot therefore be overlooked.

Unfortunately, the National Policy on Environment and its implementation
agency, the Federal Environmental Protection Agency (FEPA) and its state
counterparts which were established since 1988, and whose responsibility is to
oversee the state of the Nigerian envirenment, do no* consider coastat erosion and
the Attantic upsurge as one of its priorities. Indeed, there is no where the issue of
the Atlantic incursion is specifically mentioned in the decree establishing FEPA (as
a serious national environmentai problem). This means that Nigeria is yet to evoive
a comprehensive coastal zone management system despite various measures
taken to curtail the incursion of the Atlantic in scme coastal areas, especially along
the Barbeach section of Victoria isiand in Lagos since 1858. It is therefore one of
Nigeria's ocean interests to have such a system which, preferably, should be part

and parcel of marine and environmental policy.
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(vi) Enforcement of Fiscal Measures and Other Regulations

A number of nefarious activities, some of them often described as "piratical®, >
do occur along Nigerian coasts, territorial waters and the contiguous zone, have
grave caonseguences for the country's economy, social life, security and its image
as a maritime nation. Apart from the constitutional role of the Nigerian Navy in
overseeing the security of Nigerian waters, a number of civil security agents have
established marine wings to protect specific interests in their areas of operation.

These inciude the police, custuiis ana mnnigiations, among others.

Article 33 of UNCLOS Il empowers a coastal state to exercise the control
necessary to prevent infringement of its customs, fiscal, immigration or sanitary laws
and regulations and also to punish infringements of such faws and regulations within
the territorial sea and the 24 nautical miles contiguous zone. Apalyticaily, this
implies powers of "police” jurisdiction over both nationals and foreigners operating
in e two zones. It is therefore gne of Nigeria's ocean i ..erests to enforce such

[ Y R
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(vil) Recreation and Tourism

Coastal zones, the world over, have histories that are linked to the peopies
and coastal nations. [t is in the coastal towns that important cultural exchanges took

place between peoples over centuries, where voyages have began and terminated,

treaties and trade agreements signed and sealed, and in short, both good and bad

international relations were conducted.
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A number of Nigeria coastal towns are culturally, historically and ecologically
fas¢inating. With good management Nigeria ¢a:. establish a number of recreation
of tourists paradises to attract tourists the world over. For exampie, there is the
Karamo waters in Victoria Island where the first Europeans led by a Portuguese
explorer, Sequeira, landed in 1472; Badagry in Lagos State and other coastal towns
remain the relics of the obnoxious slave trade in Nigeria; Calabar has once held the
seat of Government of the Protectorate of Southern Nigeria, and Mary Slessot's
grave is in Calabar; while Opobo and Koko have the monumenta!l palaces of Kings
Jaja and Nana, respectively. With proper management and foresight most coastal
towns of Nigeria and such historical atiractions can enhance Nigeria's tourism

capability.

Added to these is the Nigerian strand natural vegetation of halophylions,
coastal thickets in the areas immediately adjacent the beaches. This is followed by
mangrove forests towards the western flank of the Niger Delta. The for=sts covering
about 10,000 square kilometers (Table 4.6) are punctuated by barrier islands
between the estuaries of rivers Benin and Forcados and east of the estuary of the
Cross River. The forests have wild life and are a home of biologically diverse fauna
and flora that can be attractive to tourism. Some of the well known beaches are
those of Badagry, Tarkwa Bay, Victoria Island, Brass, Lekki, Bonny and Qua Iboe
beaches. The Lekki Beach, for example, has been developed into a tourist paradise
with the construction of private beach holiday resorts. However, the jevel of facilities
in these beaches are very poor and dilapidated. With proper planning and good

management the present level of facilities in the beaches could be expanded to



120

encourage more recreational activities.

Table 4.5
Distributi £ M v tation in Nigeri
States Area of mangrove Mangrove in Forest
(Sq.Km Reserves (Sq.Km)
Bendel and Edo 3,470.32 143.75
Cross River and A/lbom 721.86 57.19
l.agoe 42.20 3.13
Ogun 12.18 -
Ondo and Ekiti 40.62 -
Rivers and Bayelsa 5,435.96 90.62
Total 9,723.14 304.69

Source: FAO (1981), Land Use Area Data for Nigeria in Amadi (1991), P.8.
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In this chapter we have tried to give a brief historical account of the evolutian
of Nigeria as a maritime nation and the problems associated wiith her ocean space
as a developing coastal state. In addition to this, the chapter recaptures the
country's maritime interests which policy directives should seek to achieve and if
optimum utilization of ocean space is to be achieved in Nigeria. The list of these
interests recounted here is not exhaustive. However, we fervently conceive that any
omission would have convenient accommodation in subsequent discussions in
Chapter Five where a critical evaluation of the entire marine policy of the country is

undertaken.
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CHAPTER FIVE

NIGERIA'S MARINE POLICY AND THE LAW OF THE SEA:
A CRITICAL EVALUATION

5.1 Introduction

Marine policy, as defined earlier, covers a set of goals, directives and
intentions formulated by authoritative persons in relation to the marine environment.
In this perspective, the analysis of Nigeria's marine policy should be geared towards
establishing the process and extent to which such directives and intentions achieve
desired goals and objectives. There is virtually no coastal state whose government
has not officially advocated the desire for full utilization and control of marine
resource so that future generation can enjoy the benefits of the oceans. This
chapter undertakes a critical evaluation of Nigeria's marine policy vis-a-vis the guide
pr. sided by the law of the sea. [t begins with an identifice.ion of a model of marine
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.
5.2.1 A Model of Analysis

Our mode! of analysis is one which views marine policy in terms of input-
output interactions which assume that a group of input characteristics sets the basis

for the policy (Figure 5.1). As defined earlier, inputs are objective quantifiable
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characteristics from which a policy is developed. These characteristics or attributes
are derived from the geographical situstion of a country in the formulation of marine
policy. They include both marine and non-marine variables such as land, sea,

coastline length, seabed area, marine resources, etc.’

Inputs Processing Outputs
Objective —l
quantifiable _ Fiiters _ Marine Policy,goals,
- directives and intentions
Characteristics

Figure 5.1: Marine Policy Model

Decisions about the use of marine resources are me.de by government and
they incorporate both government interests and those of other stake holders. The
way policy is made is the 'processing' process in the model. This is the way inputs
are transformed into actuai policy. in the proceessing section, inputs are mouided,
madified, shaped and or even distorted. According to Gamble, the processing
section contains, "among other elements, the value system within which the country
operates, the bureaucratic structures by which policy is set and implemented, and
the decision making processes used in the country"? These can be called
processing filters. Outputs in this model are elements of public policy. In other

words, they are actions and decisional choices or policy goals, directives and
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intentions of government and the people as expressed in treaties and national
legislations. They range from elements such as pZpuiation, seaborne trade, status
and number of marine treaties a country has entered into as well as national iaws
and regulations. Some of these reflect the relevant aspects of public policy and

marine policy in particular.

5.2.2. Marine Policy Network Analysis

Iin the previous chapter, the major input-output characteristics of Nigeria's
marine policy have been discussed. This section refocuses on some of these
characteristics for the purpose of the application of our marine policy analysis
model. The significance of this approach is that it allows us to consider some
fundamental national characteristics from the inputs through the proceessing
procesées to the outputs - marine policy goals, and directives as found ‘n maritime

legislations. .

5.2.3. Inputs

Nigeria is the largest maritime state in West Africa and the most populous
country in Africa. As noted earlier, she has a total land area of 923,770km” of which
about 70% ts arable. A coasiline of about 830km gives her a potential jurisdictional
sea area of about 210,900km? and a seabed sea area of 41,900km? in the Gulf of

Guinea as far as the principles of 200 nautical miles EEZ and Continental Shelf,
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respectively, are concerned. The average length and depth of Nigeria's continental
shelf off Lagos to St. Bartholomew is 36 nautical milec and 190 meters, respectively
(Table 4.2). The major geomorphic feature (see Figures 4.2 and 4.3) supports a
variety of marine economic activities. This makes Nigeria's marine environment and
its resources (see also Chapter Four) of great strategic importance for marine policy

planning and implementation.

Like many developing nations, Nigeria faces enormous problems which tend
2 undermine her chances of cosiomic developiazik. Cvan thivugh the country has,
of recent, come to depend much on international seaborne trade, marine matters
compete with other socio-economic problems. The development of the petroleum
and manufacturing industries had, over the years, generated the needed capital to

attack other economic problems.

The country has many natural resources and a varied climate that support
a broad agricultur..- base. The tropical climate is modulated by temy :rature,
humidity and rainfall fram the nartharn reaches to the ccouthern dznt of the
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principal source of export earning and foreign exchange is oil and accounts for aver
60% of the country's GDP. The country is nearly self-sufficient in food production

even though less than half of its arable land is under cultivation.

The need for assistance during the civil war years and her oil wealth after the
war forced Nigeria from an isolationist position and created a new image as an

active and influential member of the non-aliied movement during the cold war years.
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Nigeria's active participation in the West African sub-regional, African and world
affairs h=s led to "the growth of Nigerian nationalism™ in the world, as someone

noted.

The above background to input characteristics and the multiplicity of marine
resources and the coastal state opportunities, national and international
responsibilities as referred to in Chapter Four and the preceding chapters form the

inputs which have laid the foundation for marine policy in Nigeria.

5.2.4 Proceessing

Although Nigeria attained political independence and adopted a republican
federal constitution, the country has witnessed less civil rule and has, therefore,
been governed througn military decrees for mast of her 38 years of self government.
Legislative and executive pow- rs are vested in the Armed Forces ruling body such
as the Armed ;:orces Ruling Touncil (AVC) or the Provisiona niunng Cudiien
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Chairman. In addition to the federal ministries, there are a number of statutory
corporations and parastatals of importance to the running of administration of the
economy. Relevant to marine affairs are the ministries of Defence, Agriculture,
Petroleum, Science and Technology, Solid Minerals, Transport, Communications,
and Justice; Nigerian Ports Authority (NPA), National Maritime Authority (NMA),
Nigerian Shippers' Council, Nigerian National Petroleum Corporation (NNPC) and

a couple of others.
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Policy-making begins from a ministry which prepares a memorandum to the
Head of Stet2. The task of preparing a draft legisiation lies with the ederal Ministry |
of Justice which works closely with the concerned ministry. Once the legislation is
agreed upon, the draft law is sent to the military rulling body for ratification after
which the Head of State signs it into law. International treaties are merely

presented to the body for ratification before they become operational in Nigeria.

As a multi-ethnic country, the transformation of the federal compact into a 36-
state struciuic i3 Jesigned to achieve a waiunce of power ueween tne central
government and the diverse regional interests in the country. The federal
government has exclusive power over such matiers as defence, foreign affairs and
foreign trade. Concurrent powers of the federal and state governments do exist on
education, health, agriculture, public order, public works and industrial development
even though federal authority prevails over that of states in case of conflict. The
influence of the federal government over states is exhibited in the overwhelming
control of .national revenues and the appointment of military

governors/administrators for the states.

The central value system in Nigeria since independence is the promotion of
national unity and economic development. In the context of the sea and ocean
matters, the developments in the United Nations show the importance of the sea as
a basic connecting link between nations and continents and also the fact that the
sea has the enormous capacity to provide food, scientific data, economic
development, and ultimately great security and peace for all nations. The

imperative for Nigeria is to focus on a number of clusters. The first is the strategic
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doctrine which bears on how Nigeria can best promote its national security interest
in the sea. Joy Ogwu nuts the second imperative in térms of geo-political uci of
Nigeria's regional and global involvement "which pertains to the manner in which
Nigeria should pursue its national interests.™ These clusters involve an interplay
among naval strategies, economic policies and the larger issue of protecting

sealanes of communication and navigation in the South Atlantic.

The South Atlantic Sea thus constitutes Nigeria's most strategic security

in\erest:

“First, it is an area that impinges on several vital aspects of our
national security because it is open to hostile incursion by sea,
particularly on the open high seas beyond our territorial waters.
Second, from the economic viewpoint, most of Nigeria's oif
resources which account for over 90% of our external
earnings, are exploited offshore. Third, it is vital artery to
Nigeria's trade with the world, particutarly with North and South
America. Fourth, it is Nigeria's key to the enommous resources
of the ocean bordennyg its territory and its security should be a
priority concem to us. The vit~! national security interests must
be protected by the full use ¢ national power....."*

*

To sum up, therefore, Nigeria's national security interest which can revolve
around the proteciton of the country's human, minerat, animal and other resources
within the country's land and maritime boundaries as recognised by international
law®, constitutes one of the core value systems that should shape our maritime
policy. In this perspective. Nigeria requires a policy that establishes a
comprehensive system of maritime enforcement to ensure effective surveillance

monitoring and control of her jurisdictional ocean space.

Also central fo Nigeria's goal of independence is the desire for economic
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development. In recent years, emphasis has been shifted to the need to lay a
foundation for a "truly ¢zveloped” Nigeria based on developing the country s
productive capacity to effectively or efficiently produce and distribute goods and
services, as well as the acquisition of the relevant knowledge and skills to face the

challenges of the 21st Century. This surrounds the nation of the Vision 2010.

Development efforts were attempted before independence. The two colonial
development plans (1946-1955 and 1955 - 1962) were initiated to achieve this goal
of Aevalopment. Ths ol dopendaaence National Developent Plan (1962 - (vgs)
failed because of the failure of foreign donor agencies to honour their commitments
and the political vicissitude leading to the civil war resurrected the need for a second
plan (1970 - 1974) which was devoted to the three R'S (Reconstruction,
Rehabilitation and Reintegration). The third and fourth development plans (1975 -
1880 and 1981 - 1985, respectively} landed the country into chaotic economic
problems due to poor planning, implementation and management. The situation
was aggravated by gross mismanagement and the deep slump in the international
oil market. As a result, the Structural Adjustment Programme (SAP) was introduced
in 1986 to achieve both internatl and external balance which was to be guided the

market forces.

SAP failed to achieve the desired objectives hence a change to a new
economic management approach based on what a former Nigetian Finance Minister
called "a policy of guided deregulation." The objective of the new approach is to

achieve:
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* stable micro-economic environment to ensure planning;
* the stimulation of private investment so that the gains are translated

into continued expansion of production, economic growth and national

development;
* intensification of rural development and enhancement of agricultural

productivity and food sufficiency;
* attainment of price stability;
* fiscal balance, consistent and realistic monetary policy;
* external balance;
* creation of job opportinities. and

* transparency, accountability and comprehensiveness in government

activities.”

The imperative for this "guided deregulation” is fo move the economy |
gradually and steadily from state - directed to market - oriented economy and finalty
to a systematic liberalization. Primary to the gea! of liberalization is the desire to
dev~lop and industrialize the economy with participation «.f Nigerians and foreign

investors.

of Nigeria's long frontiers and coastline in the Gulf of Guinea, it must be said that
the country has interest in asserting domestic jurisdiction and enforcement of right
over its coastal waters. The contiguity of her waters to Equatorial Guinea is
sighificant, the strategic location of the island of Bakassi and its political significance
for Nigeria are vital to the country's survival. Moreover. Nigeria's EEZ provides over

80% of her crude oil and gas. Nigeria ships over 85% of her crude oil and imports
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more than 90% of critical strategic minerals and goods. Nigeria's ocean space
from where these activities take place is ¢ignificant and potentially vast and contains
not only the resources but instailations that are vital to the country’'s economy. The
area needs adequate protection in terms of surveillance, monitoring and control, as
earlier noted. The nature of the Gulf of Guinea as a semi-enclosed sea means that
there may be cases of overlapping claims of jurisdictional zones. There is need to
properly delimit and/or jointly manage the maritime boundaries between Nigeria and
her neighbours. As far as Nigeria and Equatorial Guinea, Sac Tome and Principe
are concerned, delimitation procedure may not result in conflicts because the
baselines from where the territorial areas of all the countries are measured are not
in dispute. Even though a dispute on Principe does exist over the estuarine waters
and land areas in the Bakassi Peninsula, there is much hape in the resolution of the

crisis if both countries sink their differences to accept a common stand.

Finally, industrial fisheries which constitutes less than &% of Nigeria's GNP
due to long period of neglect is growing steadily in the eight coastal states of Nigeria

and, therefore, needs further enhancement.

8.2.5. Qutputs

Most of the major marine policy goals, objectives and intentions have been
highlighted in Chapter Four (Section 4.4) where we discussed Nigeria's maritime
interests. This output section complements that discussion with a focus on the legal

parameters that direct ocean poilicy in the country. Ocean affairs are generally
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guided by international legal instruments as well as national legislations.

On the internationat scene, there are dozens of legal instruments in the form
of treaties and protocots that guide not only the relations among nations on matters
of ocean affairs but also their national legisiation as they try to achieve the best from
their national efforts to exploit the opportunities provided by the sea. Since the
adoption of UNCLOS 1l in 1882, a number of such treaties and protocols have
found convenient accommodation in this broad-based and all-encompassing treaty.
Vat, scme have continued o reinain intrinsicaily evesnt as inure are being developed

L Y

by the international community in areas where the 1982 jaw of the sea remains

silent.

A summary of 145 selected international maritime conventions shows that
Nigeria has been a party to 45 of them which relate to the taw of the sea (Table
5.1.). Ozl seven of such conventions are yet to come into force while the rest are
fully operational. :ligeria is a party to 7 international conventions in th= area of
pubkc international law: 5 conventions in the area of jurisdiction. arbitration and
enforcement, 14 on Maritime Safety and navigation, 2 in property transactions =nd
rights, 7 on carriage of goods and passengers; 5 on employment; and 4 in the area
of marine environment protection and preservation. This has raised the intriguing
question of to whether or not the existing international instruments are adequate

enough to protect Nigeria's maritime interests.

n
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Table 5.1.
S ¢ Salactad Int tional Maritime C i

S/N  Area covered by the Number of Number of

convention conventions conventions to which
Nigeria is a party.

1. Public International law 10 7
Jurisdiction, Arbitration and

2. 21 5
Enforcement

3. Safety of Navigation 22 14

4 Property Transactions and Rights A 2

5. Carriage of goods and passengers 24 T

6. Employment 38 6

T Protection and preservation of
Marine environment 24 4

Total 145 45

At the national 2vel, Nigeria has made a number of legislations in rele on to
the sea along with the existing international instruments. Today, there are mnre
than 30 national legislations or laws in addition to other rules and reaulationn
addressing matters of the law of the sea in Nigeria (Appendix VIIl). Some of the
earliest maritime legislations were made by the British as the country's colonial
masters. These include the Minerals Oils Ordinances of 1914, 1925 and 1946; the
Petroleum Profit Tax Act of 1959. These legislations which defined the territory of
Nigeria as including the submarine areas beneath the traditional 3-nautical-mile limit
emphasized the legislative competence of the colonial government in respect of sea

fisheries and minerals in Nigerian waters. They also serve as an eye opener to






