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ABSTRACT

Emerging as one of the branches of property law, Copyright is
founded upon the capitalist principle of private proprietary right exercisable
within and outside the limitations of political, economic and -cultural
boundaries. It is one of the international intangible rights secured by law.
It subsists even while the owners are asleep and continues to be upheld
even when they have long been dead. In Nigeria, among many
jurisdictions of the world, the works which now attract protection under the
law of copyright are works of human minds and hands. Thus, our natural
endowments as found in either liquid or solid minerals, desirable as they
are, do not enjoy copyright.

But yet, copyright is a legal system desighed to protect creations in
their material forms. This is why a distinction has to be drawn early
enough between form and substance. Mainly, in copyright, the Law
demarcates ideas from its field of application and seeks only to protect the
form through which these ideas are given structure and expression. On the
basis of that principle, copyright protects the idea from the moment it is
reduced to a tangible form. This distinction is one of the features of
copyright which often blindfolds many, nay Lawyers, from understanding
the concept. This is compounded by the theories of creator's benefits as
may be opposed to or be reconciled with that of the public interests among
which he is also a member.

In the Nigerian context, the scope of human activities enjoying
copyright and related neighbouring rights has widened. Almost every
imaginary efforts of man (nay woman) at making the world a better place -

be it In aural, sight, touch and smell - have attracted the force of law at
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preservation, compensation and enforcement. Thus, works of art and
literature, music, broadcasting, film, etc, in their sanctity, and with their
various adaptations now enjoy legal protection. And, in some works, this

protection subsits well after their authors may have died. The Nigerian

legal jurisprudence in this area now appears to-be running ahead of
practical realities, not as a result of our uncreativity but due to our
ignorance and lethargy.

Following closely behind the heels of this works-categorization, we
also consider the elements occasioning infringement of copyright. They at
first appear highly monopolistic if not absolute in nature. However, going
down the legal lane, the law conversely created a variety of exceptions and
exemptions which together water-down the strict liability nature of
copyright. In fact, under the current Nigerian copyright legislation,
whatever has been assured the copyright owner soon appears to evaporate
through the basket-like instruments of copyright enforcement.

From a cursory study of copyright at the international scene, this
research discovered a seemingly inexhaustible rich well of topical issues.
The universal nature of works of human mind and their dissemination has
inevitably led to the conclusion of international conventions which allow
foreigners to benefit from the protection afforded to nationals of each
other's country. Also, by the working of these conventions, models of
uniform legislations and practices have been developed, which tend
towards the ideal of a world-set-of-rights. The goals of bringing together
the greater possible number of countries and binding them with such
protective charters have been achieved with varying degrees of success in

many countries. Nigeria seems to be an infant in this arena; albeit, our

viii
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CHAPTER ONE

HISTORICAL SOURCES AND PHILOSOPHY OF NIGERIAN
COPYRIGHT LAW
1.1 INTRODUCTION:

The research is aimed at discovering the niature. genealogy as well
as antecedent developments of the legal protection offered to creative
works in Nigeria, under the name and style of "Copyright”. The research
also seeks o reveal the boundaries delimiting the idea of property and
proprietary rights as a new agenda in the Nigerian jurisprudence of
property faw. it highlights the phenomenon that in Nigeria, despite cur
political history, the right to use and enjoy private property is one which
has been extended even to abstract properties such as Copyright. This
Work attempts also to demystify the maxim of property law which says that
possession is nine-tenths of the law' The exception to this maxim holds
that the owner of intellectual property continues to enjoy his proprietary
rights well after his deatht.

As a result of global advancement in science and technology, the
legal principles of copyright (as laudable as they may appear) are however,
in constant conflict with our social, economic and legal practices. The
research highlights the problems associated with the implementation of the
copyright legal provisions vis-a-vis these changes in other spheres of our
national development, and where necessary, recommends possible
solutions. ' f |

Copyright as a legal concept is one of the most compiex and
technically difficult branches of property law. It is an arcane area

populated only by “experts" who imost often hide behind an almost

1



impenetrable arcade of jargons.2 Besides the complexities of international
as well as national laws on the subject, the language used by the experts
often makes it almost impossible for the general public - and even some
Lawyers - to understand the wider implications of copyright legislations and
practices. The research aims at exploring these problems in the hope of
clarifying them, at least within the context of Nigeria Copyright regime.

1.2 OBJECTIVE

The objective of this Chapter is to discuss such issues as the
definitions, the ideological or philosophical principles underlying copyright
generally and with particular reference to Nigeria. The sources of the law
of copyright in Nigeria would also be identified.

In addition to providing the conceptual foundation, the Chapter also
contains an overview of the succeeding Chapters by way of brief
commentaries. This is aimed at announcing the analysis of the research
findings as detailed in the relevant Chapters.

1.3 DEFINITION OF BASIC TERMS:

Copyright is a property, albeit more appropriately, a specie of
Intellectual property.® Property per se, embraces everything which is or
may be the subject of ownership, whether a legal ownership, or whether
beneficial or a private ownership.® Property as known to law is that
aggregate of rights guaranteed or protected by law. These may be
corporeal or incorporeal, tangible or intangible, visible or invisible, real or
abstract. In short, property is anything of value including real estate,
contractual rights, choses-in-action and other interests in or claims to



things. Although the term "property" can be defined from various
perspectives e.g. social, political, economics and or legal. Qur own
perspective in this Work is legal. In this perspective, property is defined as
the legal relation between two or more persons with regards to a thing(s).
It is not the thing per se. It includes rights, privileges, obligations,
immunities or duties arising thereto or from the thing. Much still, that thing
is that which has value in property i.e. it is capable of being owned, etc.
In specific classification, Copyright is one among the intangible,
incorporeal, invisible and abstract proprietary rights granted by law to the
creator or originator of a tangible, corporeal, visible and real object. It is
an abstract property incorporated in a physical property, aithough the
ownership of the latter needs not necessarily be vested in the holder of the
former. In certain exceptional circumstances, e.g. in an architectural work,
the ownership of the intangible copyright could equally vest in the person
who sketched the plan (architect) and who owns the building. As a
property, the copyright owner, is vested with a legal right upon the creation
of a literary, or dramatic, or musical or artistic work. Ipso facto, God is the
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copyright owner of all natural creations including man.” By extension of

this logic, one can hypothesize the rule which says: God is the unitimate
owner of every man’s intellectual property (including his copyright) since
the creative works of man emanate from the natural brains of man even if
developed to a higher sensitivity by his chosen efforts. Deriving from this
natural law, the artificial creations of man are ascribed to him, and
protected by law as a private proprietary right exercisable by the man. This
specie of right, seemingly monopalistic in character, thrives as one of the
ethos of a free and capitalist economy. This legal right, though abstract in



nature, vests the holder with the sole and exclusive privilege of multiplying
copies of his creative work by publishing, seliing or disposing of the same
as it pleases him for a stated period of time.”

Copyright in Nigeria is a statutorily granted right exercisabie by
certain group of pt—zrsscms:,6 over some designated works of art,” and upon
specified terms and conditions,® as provided by Law. To a layman,
copyright may seem to be the right for him to copy another's work, This
is far from legal reality, because Copyright as known to law, is a negative
right. It is not a right to do anything but rather to stop others from doing
something.

The definition of "intellectual property", on the other hand, entails a
wider dimension. In Nigeria, the field of intellectual property law
encompasses such legal concepts as Trademarks, Patents, Designs,
Copyright and Neighbouring Rights. Trademark is a distinctive mark of
authenticity, through which the products of particular manufacturers or the
vending commodities of particular merchants may be distinguished from
those of others. Under our law, this proprietary right enjoys an
independent separate legal codification.? Patent is a grant by the
government or a sovereign to an inventor or his assignee for a term of
monopoly over the use and application of an invention. Designs is the
grant of a term of monopoly to an inventor over a combination of lines or
colours or both, of any three or more dimensional markings which is to be
of industrial multiplication and capable of being affixed to any good or
textile material but which has nothing to do with the function of that good
or material. Patents and Designs are merged in one Code'’ in the
Nigerian jurisprudence of intellectual property; while Copyright and



Neighbouring Rights share another.'

We however, propose for this
project to discuss only Copyright.

Basically, the Law of intellectual property sets out to protect unfair
business competitions. For example, in copyright such unfairness may be
the result of one person copying the onginal literary work of another and
claiming it for himself or exploiting the work for profit without the creator’s
authority. For example, a research worker may spend many years of hard
labour developing a new product to the point when it becomes
commercially valuable only to find that upon the news of his invention,
competitors take the fruits of his labour for free by duplicating copies of the
product. -

in the same vein, a manufacturer of an excellent quality product may
identify his goods by reference to a trademark or design upon which the
purchasing public come to rely as meaning the badge of quality; but he
may wake up one morning to find a competitor adopting the same or
comparatively similar tradesmark or design on the latter's goods - which
may even be of an inferior quality - such that a hard won reputation
disappears overnight. These are a few illustrations of the essence of the
law preventing acts of unfair competition or exploitation of someone’s
labour. From the diverse nature of intellectual property law: ranging from
technology-related rights to purely artistic rights, from marketing tools (e.g.
trademarks) to intangible rights (e.g. folklore) there is a common theme
running through all of them i.e. that unfair business competition or
exploitation should not be tolerated.

Although the above definition of intellectual property law may appear

relatively simple i.e. the recognition and protection of one’s fruits of labour



from unfair exploitation, yet the process of practicalising this legal concept
is very difficult. It requires more than the letters of the Law to achieve the
desired objective. The process involves, inter alia, the art of balancing the
seemingly monopolistic rights of copyright owners with the equally
important fundamental right of others to uninhibited flow of information and
frequent uses to’which works of art are often put. To adequately
understand the complexities of intellectual property law, and with particular
reference to Copyright, it may, therefore, be necessary to first identify the
sources of the law which gave birth to the concept. This preliminary
tracing of the genealogy of the law would, among other things, illuminate
the nature, ideology and philosophical under-currents of Copyright as

would be discussed subsequently.

1.4 SOURCES OF NIGERIA COPYRIGHT LAW:

The genealogy of the Nigerian copyright law, system and practices
is traceable to the English models which have evolved over 200 years ago.
This is by reason of our political, historical as well as legal connections with
the United Kingdom as a result of colonialism.

The parameters of Nigerian copyright history may be subdivided into
three periods:

(a) The period before colonialism;
(b)  The period during coionialism; and
(c) The period after colonialism.

In considering these periods, it is necessary to bear in mind that the
above demarcations based on the incidences of pre and post-colonial
periods are only in relation to acts of political self-rule by the people



themselves. it does not suggest that Nigeria, and indeed her copyright
operators, have ceased from being influenced by the British after our
Independence. In other words, neo-colonialism still persists between us

and the United Kingdom in many ways, including copyright.

1.4.1: The Period Before Colonisation:
This covers the period before the second half of the nineteenth
century, praecisely before the 6th day of August 1861 when Lagos was first

annexed by Great Britain.'?

During this period, there was no form of
indigenous statutory copyright law applying commonly in the territories now
called Nigeria. It would be superfluous to postulate, therefore, that there
was either a uniform customary law regulating copyright in those territories.
This is because each of those territories operated independently as an
indigenous community with their separate governmental as welt as legal
authorities. It may, however, be asked whether there was any form of
customary law protecting works of art in the independent pre-colonial
Nigerian territories. As a matter of fact, there were the Benin, the Nok, the
lfe sculptures, to name a few of the many famous works of art produced
by the natives of these territories. There were some weaving works of
garments, pottery and leather works peculiarly ascribed to notable tribes
of Kano, Bida, Kanuris, etc. By the traditions of most tribes in the pre-
colonial Nigeria, such works of art were deposited at the shrines of notable
oracles or at the palaces of the traditiona! rulers, be they Chiefs, Emirs or
Obas, as they might have been called. Such despositories were for the
purposes of public display and exhibitions at feastivals. There was hardly

any need for commercial works of art.



The priests of those shrines or the curator of these artifacts at the
palaces acting as custodians of the people's culture, traditions and
monuments, had the duty to preserve and protect such artifacts in their
respective domains. The important interest for such artifacts at this period
was for each community to exhibit those creative works of art in order to
reflect the wealth of their cultural heritage. Due to the limited trans-boarder
mobility among the inhabitants of these territories, there was little or no
threat of unfair competition or exploitation sufficient to warrant the issues
of copyright in the pre-coloniai Nigeria.

Secondly, before the advent of colonialism, most indigenous works
of art in the territories now called Nigeria, were group-based. Thus, those
who were gifted with the talents of making a particular artistic work, e.g.
weaving, pottery, sculpture, etc. were usually grouped together either by
communal affinity or for purposes of trade. It was the practice that many
individuals contributed to the making of each piece of artifact. These in
modern times, are what we now call folklore. The protection of folklore,
though akin to copyright, is legally distinguished as a Neighbouring Right,
and is outside the strict scope of this research. in the discipline of folkiore,
the varied indigenous culture of each of the communities could be
identified in any of the following components:

(a) Oral folklore: comprising of narratives, poetry, folk epic,

proverbs, riddles, jokes and songs.

(b)  Social folk customs: comprising of festivals and ceremonies,
games, hobbies, folk medicines, traditional religions,
divinations, etc.

(c) Material folklore: crafts, folk visual arts, folk architecture,



folk clothing, folk cookery, folk vehicles, ol

(d)  Folk performing Art: - for example, drama. imnsic and dance

All the above activities were mainly done in groaps and are vatiedd
from one indigenous commmmity 10 another. Althongh the developiment
and fﬁ!‘otentinn of folkiore is not within the strict defuuton of (Iopvriuht.' ’
folidore for us in contemporary Nigena. s the cradle from which the
terminology of "copyright” evolved. Even in Enaland. the term "eopytiait”
was first used for literary works "1

Our inquiries for any rule of customary law preventing any one fribe
or group fom making a similar or the same type of works of ant earher
made by another, suggestive of offending copyriaht, reveated that there
appeared to be few, if any. such legal sanctions existing in pre-colonial
Nigeria. This is due to the fact that Nigerian customary law is not wiitten
and as such there is no evidence that in the pre-coloniial period there wore
such laws of any community which regulated copyright activities.  This was
mote-so as every hibe only endeavoured to propagale their distinctive
cultural heritage. It was not a thing of pride. therefore to ventine away
from one’'s cultural artifacts in competition with others culture. More
importantly, since trade was restricted to local markets due 1o inunobility,
there was no real thireat to the composite nature of the tenitorial econommy,
et alone artifacts.  And since law is only necessary to cinh or requilate
social ifls of behaviour, there was no apparent need for copyright at pre
colonial Nigoeria as there equally was no unfair compelition or exploitation
threatening the proprietary riahts of those indigenons cormmunities who
were separatec| not only by natural boundaries tat also by their

independent governmental structires and cultural hehavionrs While it is



the Doctrines of Equity. Secondly, the statutes of the British Parliament
generally known as Statutes of General Application. Those were statutes
enacted in England before and by 1st January 1900."® Other statutes
which were enacted in England after 1st January, 1900 could be extended
to apply in Nigeria by an enabling Local Order-in-Council.

But the validity of the common law of England which had been
inforce from time immemorial and their doctrines of equity still remain in
force in Nigeria even now after our political independence. Therefore, the
common Law and doctrines of equity applicable to copyright in Nigeria
during and after her colonization were and still are the same as in England.

As at the time of Nigerian colonization, the copyright law in England
included the common law, the doctrines of equity, and statutes; e.g. as far
back as 1709 the British Parliament passed their first copyright legislation, '’
popularly known as the Statute of Anne. By definition, the Statute of Anne
was one of the Statutes of General Application in force in Nigeria from the
moment of the British annexation of each of the territories which were later
amalgamated as Nigeria in 1914, The 1709 Statute remained in force in
England and in Nigeria upto 1911 when the British Parliament passed
another Act repealing the 1709 Statute.'’®

The 1911 British Copyright Act, though not a statute of general
application, was extended to apply in Nigeria in 1912 by virtue of an Order-
in-Council.'®  In the context of Nigerian copyright law, the 1911 British
Copyright Act was our main starting point. Under the Act, Copyright
subsisted in every original literary, dramatic, musical and artistic work if, the
published work was first published in any part of His Majesty's dominion
and if unpublished, the author of the work was at the date of making it a
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British subject or resident within His Majesty’s dominion. Nigeria being one
of His Majesty’s dominion, it meant that the protection offered by this Act
qualified both our works of art as published in Nigeria or such unpublished
works by persons who were resident in Nigeria. The 1911 Act also fixed
the limitation period for the term of copyright to subsist, by stipulating that
the author should enjoy copyright during his life time and for 50 years
thereafter.'® This limitation clause statutorily amended the earlier common
law rule that the author of a published work enjoyed copyright in
perpetuity.2° As for an unpublished work the common law rule that the
author enjoys copyright in perpetuity stifl remains the law.?! In the case of
CAIRD v. SIME,? the right of a Professor to restrain the publication of his

lectures which he delivered orally in the class was held to subsist in
perpetuity. In a more precise term, the English House of Lords clarified the
confusion between published and unpublished works as protected by
copyright under common law and the statutes. In the case of JEFFERYS
v. BOOSEY,?2 the House of Lords stated that common law copyright
continued to subsist in perpetuity for an unpublished work, but was lost on
publication. In otherwords, common law copyright does not extend to
published works. This may explain the omission of any form of protection
for an unpublished work in the Nigerian copyright Iegislatic::rn.24 It may well
be asked: if a work is unpublished, how do people know about it let alone
to copy it? Lord Halsbury in the above Caird's case (supra) had this to
say:

"It is not denied, and it cannot in the presemnt state of the
law be denied, that an author has a proprietary right in his
unpublished literary productions. It is further incapable of
denial that proprietary right still continues notwithstanding
some kind of communication to others"?®

12



And Lord Watson, in the same case, exemplified the issue of legal
protection for an unpublished work under the common law as follows:-

"The author of a Lecture on Moral Philosophy or of any
other original composition, retains a right of property in
his works which entitles him to prevent its publication by
others unti] it has, with his consent, been communicated
to the public".?®

It is submitted that the Nigerian copyright statute has wittingly observed the
above common law rule by its deliberate avoidance of providing for legal
protection of an unpublished work. It follows that in matters of unpublished
works, it is still the common law that will apply.

In England, the 1911 Copyright Act was repealed in 1956. 268
However, the Act continued its application in Nigeria well after 1956
because, the enabling local Order-in-Council in Nigeria was not affected by
the 1956 legislation. Since the earlier Order-in-Council extending the 1911
England Act to Nigeria remained in force even beyond our independence
in 1960, the position of copyright faw in the emergent Nigerian independent
State was virtually the same as in England prior to 1956.

1.4.3. The Period After Nigerian Independence:

Despite Nigeria's attainment of self rule in 1960, the British statutory
law, i.e. the Copyright Act of 1911, the common law and the doctrines of
equity of England remained the major sources of copyright law in Nigeria.
In fact, the principles of English common law (which now fused with the
doctrines of equity) despite our local legislations, have continued to hunt
our courts especially in the realm of commercial and private law such as
copyright.

In 1970, the English Copyright Act of 1911 was repealed by the
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Nigerian Copyright Decree.?’ This seemed to have put to rest the ghost
of the 1911 Act which, though having been abolished In England since
1956, had prevailed in Nigeria for over half a century. This delay on our
side furnishes the argument that Nigerians and their Governments hardly
understood the essence of copyright and, therefore, could not care less
about the state of the Law - whether it was imperialist or even obsolete. It
was this lassitude that greeted the first indigenous Nigerian copyright
legislation, such that in all of its 18 years of existence in the statute books,
not a single case was reported on its provisions.

Secondly, as a result of the oil boom in the Nigerian economy and
due to necessities and exigencies of contemporary Nigeria between 1973
and 1983, Nigerians and their institutions acquired an unprecedented
amount of technological appliances with which copies of all works of art
may be easily reproduced. This was evident not only in the printing
industry (where science and technology have increased the speed of
lithographic reproduction) but also in electronic communications through
which musical, cinematographic and broadcasting works are easily
transmitted. These scientific developments, desirable as they were,
however, paved the way for increased piracy and plagiarism thus robbing
Peter (the authors) to pay Paul (pirates and their beneficiaries).

Apart from the low level of awareness on the importance of copyright
to the Nation’s economy, the 1970 Act was also deficient in providing
adequate penal or remedial sanctions to deal with the rising incidence of
piracy and other copyright abuses.?® Among the points of inertia and
dissatisfaction with the 1970 indigenous Copyright Act, was the absence
of an administrative machinery to handle copyright issues which involve
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national and international implications in law, diplomacy and the
economics.

Apart from the general apathy of the Nigerian government in
copyright-related issues, there was also the absence of any private or
public spirited organisation charged with the responsibility of administering
copyright under the 1970 Act. Despite the flagrant abuses to which works
of art were exposed, the battle was left solely in the hands of the different
interest groups to contain or curtail the resurgence of piracy as it affects
their works.

Although there were campaigns led by the interest groups such as
the Nigerian Publishers Association (NPA), the Performing Musicians
Association of Nigeria (PMAN); the International Federation of Phonogram
and Videogram Producers (IFPI) etc, during the civilian regime of Alhaiji
Shehu Sheu_:;ari.29 These campaigns highlighted the vulnerability of the
Nigerian artiste and his works in the helpless prevailing circumstances
described above. During the tenure of that regime, there was a Copyright
Bill sponsored in the Senate which, inter alia, sought protection for
Broadcasting.®° Although the Bill did not succeed into Law, it paved way
for the various interest groups in their campaigns to reach out to the public
on the dangers of copyright abuses without adequate legal protection.

After the end of the 2nd Republican Government,®' at the beginning
of 1984, and as part of the economic de-regulation policies of the Structural
Adjustment Programme (SAP) of the succeeding Military Government of
General Ibrahim Babangida, the necessity for a more stringent protection
for our indigenous works of art was felt. This was especiaily due to our
increasing involvement in international trade and tourism,
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The fiscal policies of SAP which threw open our doors to
international operators quickly exposed the yawning gap between our
docile copyright legislation and the actual practices of trade negotiations
in matters of intellectual property. Thus, it was soon discovered that our
law was weak in catering for our national and international works of art and
artistes generally. There came an attempt in 1987 to have a new Copyright
decree, but this was halted by the intervention of the then Attorney -
General of the Federation - Prince Bola Ajibola - "so as to give room for a
total reform of the law®'®. His action might have been informed by the
new reforms of the British Copyright Laws which came into effect almost
at the same time as ours.*

The A.G. subsequently set up a National Planning Committee on
Copyright. The committee comprised of representatives from Ministeries
of Trade, Culture, Education, Justice and other interested and concerned
bodies such as PMAN, NPA, IFPI, etc. The committee organised a series
of Seminars and Workshops to which there were local and international
contributions, e.g. the World Intellectual Property Organisation. The
communigues drawn from these national Workshops/Seminars gave rise
to and informed the content of the subsequent Copyright Decree®
promulgated in 1988. This Decree (now redesignated as an Act**) not only
repealed the 1970 Act, but also strengthened the hitherto inadequate
position of the law on copyright practices in Nigeria. The principal Act was
later amended in 1992.%° The latest amendment was to provide supportive
environment for the administration of copyright in Nigeria. This Act (as
amended) now becomes the principal and current source of Nigerian

copyright law.
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1.4.4 Other Subsidiary Sources

Besides the Nigerian Copyright Act (as amended) which evolved
over the phases of history discussed above, there are other subsidiary
sources of law relevant to Copyright in Nigeria. The first of these is the
Constitution of the Federal Republic of Nigeria.?® The Constitution being
superior to all other laws, its provision on any subject matter over-rides the
provision of any other law on the same subject. According to the
Constitution,3” copyright is an item on the exclusive legislative list and by
virtue of this, only the Federal legislative authority (be it military or civilian)
has the sole power to make laws regulating copyright in Nigeria. Apart
from this categorization, the Constitution is silent about the rights and
duties of the citizenry on copyright issues. This silence may not be
unconnected with the low profile accorded copyright-related issues prior
to and during the period of the constitution drafting exercise. It has been
noted earlier that copyright was not a topical national issue in Nigeria until
the middle of 1980s.

Another subsidiary source of copyright law in Nigeria is as found in
the Criminal®® and Penal®® Codes which apply to the Southern and
Northern Stat‘es of Nigeria respectively. The Codes contain criminal
sanctions against copyright infringements as may be committed within the
jurisdiction of either Code. Before the coming of the principal copyright Act
in 1988, these Codes jointly and severally supplied the only avenue for
criminalising copyright abuses in Nigeria.

Under these codes, the making of or the dealing in infringing copies
of copyright work or the giving of unauthorised performances of a
copyright work is "a simple offence” and the person so convicted, "is liable
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to a fine of fifty (50) pounds; or, in the case of a subsequent offence either
to such fine or to imprisonment for two months.*® The Criminal code but
not the Penal Code also provides for an order of forfeiture of copies or
plates of the infringing copies either for destruction or for delivery-up to the
owner of the copyright or otherwise as may be directed by the court.*’

The new principal copyright Act of 1988 on coming into force,
expressly repealed the provisions of the Criminal Code aforesaid.*? The
Act was, however, surprisingly silent on the corresponding provisions of the
Penal Code. Was it that the drafters of the Act were ignorant of the
provisions of the Penal Code on the subject? Did the new Act intend to
preserve the Penal Code provisions to apply pari passu with those of the
Act?. No matter the arguments for or against any of these questions, the
trite law is that since copyright is a federal legislative phenomenon, the
provisions of the federal Act prevails over those of any regional or State Act
if there is conflict. in other words, even though the above Penal Code
provisions have not been expressly repealed, in the event of a criminal trial
for a copyright offence in any of the jurisdictions of the Penal Code, the
relevant law to be applied is the Copyright Act (as amended).

The third subsidiary source of Nigerian copyright law is as found in
the judgements of the superior courts. It is the principle of the common
law that the decisions of the superior courts of law, e.g. the High Court or
Court of Appeal until set aside by an appellate court, bind all parties and
operate as res-judicata. The principle of stare decisis which is upheld in
the Nigerian judicial system is to the effect that inferior courts (the Supreme
Court of Nigeria is the highest) are bound by the decisions of superior
courts and not to disturb settled points of law. It is a doctrine that when
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a superior court has once laid down a principle of law as applicable to a
certain state of facts, it (and all courts below it) will adhere to that principle
and apply it to all future cases where the facts are substantially the same,
regardless of whether the parties and property are the same. By virtue of
these principles and in consonance with the common law of England which
is still applicable in Nigeria where relevant, the Case Law is a verile source
of the Nigerian copyright law, especially in the area of unpublished works
of art. This is an area which the Nigerian Copyright Act has abandoned
entirely to be covered by the common law. In Nigeria, the court of first trial
for all copyright matters whether civil or criminal is the Federal High
Court.*® This court is vested with the exclusive jurisdiction under the
Law,** for the trial of all offences or disputes partaining to Copyright in
Nigeria. The decisions of this Court (which has many Divisions across the
country) until set aside or varied by the appellate court (e.g. the Court of
Appeal) are stare decisis. Already there have been many such decisions
of the Federal High Court on copyright issues as would be discussed later
in this work.

Fourthly, section 37 of the Copyright Act (as amended) empowers
the Minister responsible for cultural matters to make regulations prescribing
anything required to be prescribed where no other provision is made in that
behalf by the Act. This statutory power enabling subsidiary legislation
under the hands of the Minister could be exercised in the event of a Jacuna
in the Law as may be applied from time to time. In the exercise of this
statutory power, the Minister could extend the application of the Act to
protect works of foreign authors or works emanating from foreign countries
if he is satisfied that the foreign country in question accords similar facilities
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to Nigeria under a common international treaty.*®
Finally, with Nigeria acceeding to various international conventions,

4 the terms of such

or treaties on copyright-related agreements,
international contracts will serve as a subsidiary source of law to regulate

our copyright interests vis-a-vis those of our counter-part privies.

1.5 THE NATURE OF COPYRIGHT PROTECTION:

Arising from the definition of copyright as posited within the
framework of intellectual property law, and having discovered the sources
from where the laws on the subject are derived in Nigeria, the next
important step is to examine the characteristics of the law of copyright.
These are predicated on the following principles:

1. That protection is offered only to the material form in which

an idea is expressed,

2. That protection is offered only to the original work and no

more;

3. That the right subsists in a work irrespective of its purpose;

and

4. That the economic right of the author of the protected work

is exercisable only within the limits of the public good,
These principles will now be discussed in greater details.

1.5.1 Protection of Material Form:
As a legislation, copyright law is designed to protect creations in
their material form, This principle derives from the rule distinguishing form
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from substance or idea. For example, water, ice and snow are the same
substance in different forms. In the case of water, it is liquid, while ice and
snow are hard forms of water substance. Form, therefore is the general
arrangement or structure or way in which the substance (e.g. water as in
ice or snow) is put together either as a whole or in group or in parts. The
principle of protecting form instead of substance seeks to protect literary,
musical and artistic properties in exclusion of the ideas behind which they
were formed. It seeks to protect only the forms through which such ideas
are given structure and expression. The principle postulates that the idea
as a unit of thought cannot be appropriated by copyright, until that idea is
published.*” It is the published form of the idea that enjoys copyright,
because it then becomes a property worthy of protection. ldea is an
abstract property not capable of being protected. But if it is transformed
into a physical property e.g. in a book form, it can be protected.

The principle to protect only form emanates from the necessity to
safeguard the general public against an individual's claim of proprietary
ownership over his ideas. Even as copyright gives the creator of a work
the monopoly over his work, this right, per se, is not absolute. It would be
paralysing to allow ideas to be subjugated in this way. Creation would be
impeded by the need to request the consent or authorisation of
intellectuals. For example, in the scientific field, not much progress would
be recorded if it would require consent of academics from whose ideas the
scientific discoveries were supposed to have originated.

Apart from the above aspect of industrial convenience, it is obvious
that ideas must be left to circulate freely because that is their very nature,
essence and purpose. This is the moral behind the view that ideas or
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natural substances be excluded from the field of copyright protection.
Further arguments on this issue will be presented in Chapter Three of this
work. Suffice to say for now that the current Nigerian Copyright Act has
adopted this principle of protecting only the form in which the idea is

expressed,*?

1.5.2 Protection of Original Form of Expression:

The second fundamental principle of copyright postulates that the
original work is the touchstone of copyright. The concept of originality as
required in Copyright corresponds to the concept of novelty as required in
Patent. Both concepts are to the effect that the work sought to be
protected by either Law is new or the starting point, previously unknown
and not copied or imitated from another. This principle, which is discussed
in greater details in Chapter Two of this work, is a subjective issue within
the context of the Nigerian Copyright Act. The Act at the very outset,
stipulates what is regarded as original work in the following way:

“A literary, musical or artistic work shall not be eligible for
copyright unless sufficient effort has been expended on
making the work to give it an original character™®™

The above requirement for originality goes only to the extent of the author’s
personality in his efforts in making the work. This impliedly reduces the
scale of originality from its degree of ‘newness" to that which may have
been made by an individual not knowing of another person’s efforts in
making such a similar thing. The allusion to originality as contained in our
law is akin to that of the United Kingdom which, as explained by CORNISH,
et al, is a work emanating from the exercise of some skill or judgement on
the part of its author and, therefore, is not simply copied by him from

22



|
!

!
|
1

another's work.*? To this extent, originality does not restrict the making of
a simitar work of art if the subsequent maker has not thereby copied
another's work. it stops short of asking for the work to be the first of its
kind, It is on this scale that originality is distinguished from novelty.
Novel‘iy. as required for Patent, is that the work must be such that its type
had not been in existence in the past. Novelly is supported by the deposit
of the work in proof that no such or similar work had previously been
deposited. " :

The term of originality as intended by our law seems to have the
notion of ingenuily rather than novelty. Does it then mean that it carries the
stamp of tho author’s merits in making it? In cther words, if two books are
written, one by a professor and the other by a junior lecturer on the same
subject of Law, does the professor's book enjoy copyright quatification of
origirnality better than the other? Originality in the serise of ingenous
creative effort bearing the characteristics of the author may, hut for
academic argument, be difficuit to differentiate from the author’s merit, yet
it is essential that we distinguish between the two. especially as they relale
to copyright eligibility. |

As per owr copyright law, and indeed those of Ghana, Malawi, Malta
and Zambia,”® a work qualifies for copyright protection if sufficient effort
has been expended on its creation so as to give it an original character,
Nothing is required of the quality of such effort. neither of the person
making it. Thus, quality of the work is not a criterion for distinguishing
" between works which should or not quality for copyright protection. Quality
being a variable phencimenon deriving from each individual conception or

kirowledge of arts and literature. is a highly subjective mater and. in {act,
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too imprescise for legal protection. Therefore it would be dangerous to say
that the professor's book, without more, is eligible for copyright protection
in preference to the junior lecturer's. If this is allowed, the application of
law of quality (which may vary according to the individual judge's
conception) would dangerously work injustice. For example, where does
art begin and what is the definition which could cover all its descriptive
elements?
S.M. STEWART puts it as follows:-

“There is general agreement that the quality or merit of a
work are matters of taste and do not enter into the
question of what is a work.™’

Merit or quality relates more to the personal status of the creator rather
than the work itself: a status which may have been achieved before the
creation of the work in question. In our belief, a lecture by a professor of
Law is more likely to be better rated than one by a greenhorn at the Bar.
Originality, on the other hand, does not depend on or demand of any
ingenuity or worthy commendation. The creator of the original work earns
his copyright protection without any recognition of his talents as to the
quality of his work. It is enough even if it was produced by the most poorly
endowed feliow.

1.5.3 Protection of the Existence of Work:

It is a fundamental principle of copyright law that the protection
offered goes to the issue of existence and not merchantability, fithess or
purpose of the work. It is, therefore not a defence that the work copied
from, e.g. a textbook on mathematics, contained errors and as such was
defective in character. It is the mere existence of the book itself, without
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the genuineness or otherwise of its contents, that attracts copyright. This
principle deriving from the earlier one, which disregards merit on the part
of the author, eliminates any form of legal descrimination on the ground of
qualitative assessment of a copyrighted work. The author and his work
owe no apology for their poor quality or purpose in the course of their
existence. This principle fittingly accords with the prerogative right of God
who created ail things, whether we call them good or bad. In the same
vein, the author of a badly composed music is no less legally protected
than that of the good one, except to the extent of the economic benefits
derivable from their lawful exploitations. In fact, the badly composed music
might, depending on the fashion of time, enjoy greater economic benefits
from its exploitation than the other.

1.6 JUSTIFICATION FOR COPYRIGHT PROTECTION:

The justification for copyright has been stated to be based on the
need for mankind to have access to the fruits of knowledge and the
corollary necessity to stimulate the search for knowledge by rewarding the
searchers.”® The justification for copyright remains till today as was found
in the early 16th century, no matter that science and technology have
evolved to threaten the concept in practice. In the words of Laurence
Sterne,”® it was reported that:

"You may find it in the fragments of Gregorius, and
Hermogene's codes, and in all the codes from Justinian
down to the codes of Louis and Des Eaux - that the sweat
of a man'’s brows, and the exudations of a man's brains,
are as much a man's own property, as the breeches upon
his backside"

Other learned authors,®* put it even stronger when they said:
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"Nothing can with greater propriely be called a man's
property than the fruit of his brains. The property in an
article or substance according to him by reason of his
own mechanical labour is never denied him; the labour of
his mind is no less arduous and consequently no less
warthy of the protection of the Law",”®

It stands to reason, from the above findings, that the man's brain work
should be protected in the same way as his living home, to enable him
enjoy the benefits of his creativity. Coming home to our Nigerian situation,
the justification for copyright is primarily anchored on the necessity to
encourage creative activities locally without much dependence on foreign
arts and culture. For a society as ours to utilize the works of artistes, such
works (be they books, music, theatre, film television or radio programmes)
must be communicated in one form or the other. The process of
communication may be through publication as in books, exhibition as in
paintdings or sculpture, through live performances as in theatrical works or
broadcasting as in television and radio programmes. As these works get
processed and become available to the public, they consequently become
endangered or vulnerable to the acts of others who would not bother either
to create their own comparative works or to pay for the use of other's
works in circulation. Such uncaring users are pirates and parasites.
Hence the need for copyright.

Today, modern technology has made available to Nigerians easy
means of reproduction and communication. The use of television,
photocopying machines, phonograms, satellite, computers, etc, jointly and
severally, have inéreased the volume and speed of reproduction and
dissemination of these creative works of authors to the extent of uninhibited
accessibility by the wider society. Thus, our intellectual works of art and
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science and those of other nationals that come within our reach, soon
became viable economic products and sources of income for some free-
loaders. This is the task for copyright to address. Copyright law, by virtue
of its association with industry and commerce along with other commerciat
legislations, seeks to preserve, promote and protect the development of
skills, knowledge, technology and information management, in an
atmosphere of unfair competition or exploitation.

According to a survey, released by the American based National
Music Publishers Association, the music industry alone contributed in 1992
a total of US 4.72 billion or &401.2 billion (at the exchange rate of H86 to
one US Dollar) to the national economies of 92 countries including USA,
France, the UK, Japan, Argentina, South Korea, Mexico, Zimbabwe, Egypt,
Burkina Faso, Malaysia, Equador, Columbia and Uruguay.”® This amount
represented what accrued to their domestic collecting societies as royatlties.
Nigeria was not one of those countries surveyed; perhaps, for the reason
that as at then, her own collecting society on musical works had not been
established.”®® Given such a prospect in economic emancipation and as
a legal framework, the copyright Law as presently obtainable in Nigeria
may justify its essence in any of the following manners:

1. Our law creates an environment whereby the author of a work
can legally negotiate the terms for the utilization and exploitation of
his creative work to be undertaken by others. This was done by
conferring recognition on who is to be called author under the Law,
the conditions for protecting his work, and terms of period during
which he stands to be compensated for the use of his work. The
Law goes further by creating administrative machinery for the

27



collective organisation and protection of different groups of artistes
in their different careers. This enhances the potentials of group-
related interests and eliminates the burden of litigation costs on an
individual artiste who may be in need to pursue many violators of his
copyright at different fronts.

Our law provides for both civil and criminal remedies in favour
of a Copyright owner against the infringement of both his economic
and moral rights. This is to enable the author to enforce his right in
an event of a contractual breach or the violation of any of the
statutory rights. These civil and criminal proceedings are intended
to double-assure the Copyright owner that the society would respect
his creative work and that a breach of such respect will not go
unpunished even when he (the rights’ owner) is dead.

Thirdly, the law on copyright in Nigeria is justified on the
premises that it guarantees freedom of access by the public to the
fruits of the intellects among them, especially when such works of
the intellects are used for public purposes. The Law does this by
providing exemptions from liability in events which would have
otherwise been copyright infringements. While on the one hand, the
law caters for the welfare of the artistes and the livelihood of
producers of copyright work, on the other hand, the law does not
loose sight of the necessity to safeguard the public against the
vicissitude of a monopolistic claim, which if unchecked, may result
to denying the public of their communal rights to works of the hands
and brains of the citizenry.
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1.7 OBJECTIVES OF THE RESEARCH:

This research work was embarked upon for a number of reasons.
First, it is to investigate the history as well as the philosophy behind the
legal provisions on the subject of copyright. In doing this, the work will
examine the origin or the evolution and workability of the copyright law
within the context of the Nigerian society. Aithough there appears to be
somewhat docility in Nigerian copyright literature, however, by virtue of the
historical lineage of the Nigerian copyright with the British copyright
system, it may be asserted to a limited level of conviction that the Nigerian
copyright law has came a long way, at least, in theory though not so in
practice.

The second objective is to venture into a course of legal research
which is seen as a grey area by legal researchers in Ahmadu Bello
University, Zaria - my great Aima Mata. Copyright jurisprudence and
practice, though an old phenomenon in other countries, remains one area
dreaded not only by those who survive by the benefits it produces but even
by our lawyers. This work, hopefully, will unearth some of the principles
embodied in common law, the statutes, judicial as well as academic
authorities available in the field. Through this approach, it is hoped that,
the study will accentuate intellectual discussions, thereby breaking down
the myth that copyright is a "dry area" of intellectual research, practice and
development.

The third objective is an attempt at examining the provisions of the
current copyright law as epitomised in the 1990 Act.5” This is with a view
to ascertaining its coverage of the doctrinal principles and practice relating
to copyright faw in Nigeria. Taking these alongside the international
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organisations with whom our country interacts on copyright affairs, the
work will show the extent to which the subject has become relevant in our
Nigerian context.

The fourth, though not the least but final objective, is to show that
since the received English law on the subject, and notwithstanding the
adaptation of any foreign appendages to our local legislation, our
indigenous creative industries have grown and our old commercial
practices have metamorphosed beyond the grip of the law. This calls for
reviews where necessary. The basis for such reviews would be laid not
only at the doorpost of law, but further in reference to the evolution of
modern copyright facilities and communication systems which have made
easier and cheaper the processes of copying works in such manners not
yet envisaged by law.

1.8 THE RESEARCH METHODOLOGY:

Aithough the concept of copyright had been known to Nigerian
criminal jurisprudence since 1916,°® however, as a means of enhancing
commerce and industry, copyright only received indigenous legislative
attention in 1970.5% This first indigenous piece of legislation was revised
in 1987 after which a more comprehensive law and practice of copyright
was instituted in Nigeria." The research will dwell deeply on these
statutory developments and attempt at balancing the law with the practical
realities of operating a copyright regime in Nigeria. In an attempt to
compare theory with practice, the research will make use of information
obtainable from such bodies and organisations charged with the
responsibilities of evolving, implementing and monitoring copyright policies

30



and programmes in Nigeria. This will essentially test the relevance of the
law to the social, cultural, economic and technological realities both
nationally and internationally.

The research will also entail library search for local and foreign
authorities, be they statutory, judicial or academic. These will aid the
analysis on the legal philosophy and form the basis for any reviews which
may be found necessary.

The various international copyright conventions to which Nigeria has
acceded in pursuance of both legal and economic integration with other
nations would also be examined. Finally, this research would comment
and recommend if necessary, amendments, with a view to foretelling what
the future legal positions should be in the practice of copyright law in
Nigeria.

1.9 THE SCOPE OF THE RESEARCH:

As is usual with most works on Nigerian Laws, the moment one eye
is cast on any aspect of her legal system, the second eye (hopeful that he
who does so possesses the two eyes) must necessarily be cast on the
English law on the same subject. This is unaviodably so because no
meaningful study of the Nigerian copyright law can proceed adequately
without a compendious study of the English system, notwithstanding that
our local statutes have sought to be indigenous in outlook. The reason for
this detour is rooted in our colonial linkage to England.

Consequently, this study entreats a recourse to the Common Law
of England, the Doctrines of Equity of the English Courts and their Statutes
which, though not now of "general application" as known to lawyers in the
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CHAPTER TWO

THE NATURE AND SCOPE OF THE WORKS PROTECTED
BY COPYRBIGHT IN NIGERIA
2.1. *INTRODUCTION
_ This Chapter exaniites the types of works which recsive protection
under the Nigerian copyright law, the conditions required for the protection
of copyright in the work, the nature and scope of the rights conferred, and
also the duration of the protection offered by the law,

In general, the current Nigerian Copyright Act (hereinafter referred
to as the Act) applies to existing works.' i.e. works that were made before
the commencement of the Act, as well as 1o future works”, i.e. works made
after the commencement date. [i also states that an act done before the
commencernent date of the Act does not abate as a result of the
enactinent of the Act.®

In the main, (‘:o|:1yrig:;1ht"‘l as distinct from neighbouring rights,”‘a
applies only to the original works of.

{A) literary works

(8] musical, works

{c) artistic works

(d)  cinematograph films,

(&) sound recordings and

{f) broadcasts.
kv general, the Act subjects literary, artistic and musical works to similar
rules® but the works of cinematograph films® are subjected to somewhat
different rules. Even aller adverting to the work of architecture specifically

within the meaning of artistic works’ yet the Act nonetheless particularly
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singled out architectural works for a distinct rule in the general nature of
copyright® As a rule of procedure, the Act delineated the nature of
copyright in sound recording® and broadcasting'® from all others.

It is better that before embarking on a full scale discussion on the
characteristics of these works, we first of all deal with issues which are
common to all of the works protected by law. These common themes are
the requirements of fixation, efforts and originality of the author, the Jegal
thread of relationship of the works or its author to Nigeria, and also the
issues of registration or non-registration as a qualification for copyright
protection.

2.2 FIXATION OF THE WORKS PROTECTED:

This is the physical form in which the work is expressed. The
Nigeriar: vupvricht Act provides that eligibility for copyright is obtainable for
literary, musical or artistic works, where:

‘the work has been fixed in any definite medium of
expression now known or later to be developed, from
which it can be perceived, reproduced or otherwise
communicated efther directly or with the aid of any
machine or device''!,

However, the Act also provides a caveat that an artistic work shall not be
eligible for copyright if at the time of making it, it was intended by the
author to be used as a model or pattern to be multiplied by an industrial
process.12 What this caveat aims at forestalling perhaps, is the confusion
that may arise as a result of a fixation requiring industrial process as would
have been protected under the Designs or Trademarks law.’® A possible

construction of this provision is that a drawing or a painting produced upon
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a hardware is not excluded from copyright protection under the Act, unless
more than one copy of such hardware is capable of industrial reproduction.

The aims for the legal requirement of fixation are: first, it is of
evidentiary value, since works that are not fixed in any medium from which
they can be perceived, would themselves be difficult to produce in
evidence before a law court in order to compare them with an alleged
infringing copy. Secondly, since copyright law essentially protects
expressed ideas and not ideas, such expressions are better done through
a particular medium from which they can be perceived, otherwise, the
argument disappears. For example, a play or a novel is only protected
because it is contained in a written book. This is particularly so in the
areas of literary, artistic and musical works where it would be impracticable
to speak of any such work without a medium. One cannot possibly
imagine a sculpture, painting, a book or a musical composition without the
physical medium in which they are contained and from which they can be
perceived, let alone be copied.

More technically, the requirement of fixation in copyright implies
something more than transcient or inconsiderable object. In other words,
the fixation must allow for some premanency. The statutory definition of
the required medium is sufficiently efastic to include any instrumentality of
expression which is presently known e.g. painting on a canvas, writing on
paper, moulding with wax; and any other medium that has not yet been
discovered and which may be developed in the future.'® Our law has
widened the scope of the media of expression to include such that the
material work can be perceived or reproduced either directly with human
senses (i.e. sight, hearing, touching or smelling, etc) or with the aid of any
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