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ABSTRACT

This thesis covers an analytical study of offences
against property in Nigeria under the Penal Code which
applies to the eleven Northern States and the Criminal
Code applicable to the ten Southern States. More attention
Is, however, focused on the law applicable to the Northern
States* Reference has been made to pre-statute period when
the only applicable laws were the Customary laws of crime
which varied from one community to another except the Muslim

community in the North which were governed by the Islami law
of crime long before the advent of the British. When the
British came, they established some British Courts and
gradually substituted the Customary laws of crime

(including Islamic law of crime) with the Common law.

The British colonialists later introduced a Criminal

Code which initially applied only to the then Northern
Region and was later extended to the Southern Region

as well. On the eve of independence the Penal Code
was drafted and applied, from the date of independence,

to the Northern Region while the Southern Region has

continued to apply Criminal Code.



Theft and stealing are two terms uued in the
Penal Code and the Criminal Code respecilvely for
offences which albelt similar, are different in scopees
The Criminal Code concept of stealing is wide enough
to cover acts that may amount to theft, eriginal
misappropriastion and criminal breach of trust under
the Pennl Code which are treated ns three distinct

offences.

Criminal misapproprintion and criminal breach
of trust exist a8 distinet offences only under the
Penal Code. The difference between these two offences
iz very marginal. Criminal sreach of trust is simply
criminal nisappropriation comitted by o person entrusted
with the property against which the offence is sormitted.
The element of trust is therefore the distinguishing
feature of criminal breach of_trust. These two offences
differ frou theft only becouse the of fender is in

poasession of the propexrty at the time of the cormission
of the offence. In theft the property must have been
possessed by a person other than the offender. All

these three offences'will, however, amount to stealing

und er the Criminal Codg.
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Simple and arned rchbbery are now regulated by the
Robbery and Firearms (Special Proviasions) Decree 1984.
The definition of robbery under the Decree is identical

1
with the Criminal Cole definition ond is wide enough in

gcope to cover extortion, robbery and brigandage under
the Penal Cole. These offences con, therefore, now be
tried only uiler the Decree as either rcbbery or arned
robbery depending upon whether, at the time of committing
the offence or irmediately before or after, the offender
uses or threatens to use actual violence to constitute
the former, or the of fender is armcd with ony offensive
weapon to constitute the latter. snything that nay be
used for causing injury to person will suffice as. an.

offensive weapon. Thus, articles like knige, aticks,

ebtce have been held to be offensive weapons. Posgession

of firearms whebher real or imitation in a public place

in such circumstances indicating on intention to comit
arned robbery whether by the person in posasession or ancther
and whether inmediate or eventual, is an offence punishable

under Section 2{(3) of the Decree with a prison tern ranging

fron a ninirun of fourteen years to ~ naximun of twenty yearas.

Property obtained by the cormisgion of any of the abeve
offerices is stolen property and recciving or retaininsg such
property dishonesty is an offence under Section 347 of the

Penal Code., Stolen property is nmore broadly tomteived by the

1o Of. SS. 401 and 13 of the Crininal Cole and the Robbery
and Pirearns (Special Provisions) Decree, 1984 respectively.

2. Stote v. Sama'ila Saidw RESPT/BL/1/84; State v. Muhammadu
Ibrahin and one other RESPT/B./2/84 (both unreported cases
tried by the Bauchi State Robbery and Firearms Tribunal).
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Criminal Cede, which ermbraces property obtained by the
commission of any offence whether in Nigeria or else
where if such act would have constitutbted a crime if
comiitted in Nigerig. Section 148{a) of the hvidence

Lot provides for a presumption that a person found in
possession of stolen goods soon after the theft is either
the thief himself or the receiver of such goods with

knowledge that they are stolen unless he can account

for his possession thereof. .
| .

Cheating requires either fraudulent or dishoneat
intention in deceiving another to part with property
or to oonzsent to the retention of property by another
in consequence of the deceit. It will glso suffice if
the offener by deceiving his viectim intentionglly causes
such peraon to do or omit to do anything which he would
not do or omit to do if he were not so deceived. Any
propexrty movesble or oterwiSe is subject of the offence

of cheabing under the Penal Code. However, under the
_ | J

Criminpl Code only property which is capable of being

stolen may be the subject of cheating or obtaining by

false preftences.

3. 3ee Section 427 of the Criminal Code.
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The offence of mischief is committed, under the
Pen:l Code, by the offender degbtroying any property or
a chonge in my property or in its situagtion and thereby
extinguishing or diminishing its value or utility or
affecting it injuriously intending to cause or knowing

that he is likely to thereby cause wrongful loss or

damage to the public or to any person. The Criminal

Code deals with various kinds of mischief geparately

such as arson under Section 443 of the Criminal Code,
casting away ships under Section 447 of the Criminal
Code, obstructing and Iinjuring railways under Jection
449 of the samne Code, injury to animgls under Section

450, etc,

Forgery under both Codes is a documentary deceit
similar to cheating which involves an oral or some forn
of deceilt otherwise than by docunent. Forgery under
Section 363 of the Penzl Cole involves the making of
a false dccument or part thereof intending thereby to
support any claim or title or to cause damage or injury
to the public or to induce any person to part with
property or to enter into any agreement or with intent

to commit fraud.
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Forgery connitted by o clerk, officer, or scrvant
or by a person acting as such in reclation to any book,
paper, writing, dcocuncnt of title or account belonging

to his enployer or is in the enployer's possession
whethor physieally or constructively, anounts to

falsification of accounts under Section 371 of the
Pennl Codee. Supprisingly, however this offonce,
which itself is a speceial forn of forgery, carries

lesser sentcnee than forgerye The of fence of

fravdulent false accounting under the Crininal

Code is very sinilar to the Penal Code proviaicé.



PREFACE

This piece of work deals with offences against
property as coneeived by the Penal and Criningl Codes .
1t 35 Aivited 4nte geven shapters, md each ehapber
gives a2 debtailed ascount of the law and the prineipal
deeided cases on the topie., The work «ldgo provides the
legal views of sone lenrnoed writers on Nigerian Oriminal

Law.

®ffences agains® property are partisularly importont
in Crininal law a® rost erininal eases tried in our eourts,
espeeially the lower sourts, relate to this area of tho lave.
The law under both the Penal Code and the Crininal Code have
been carefwlily analysed and a nlnlrd of songtrustive eriticisrs
and swggestion® have ween nale where nesessary. L nunber of
short-gonings have alec beeon pointed in our lawa espeeinlly -
$he Criminal €ode which has been applied in Nigeria for alnost
a eentury without neeesgary review. IHore attention is, however,
fosused on the Fenal Code whieh applieg to the Northern States.
The Crininal Code provisions on offence agains$ property core
nostly digeusged in draowing sonparisonsd and differenses between
the two Codes. The idea behind naking speeifie reference to
the Nor$hern States is for the fast that there are currently
very few materigle on Criminagl law applieable to this part

!

of the country.

The regponaibility of personal opinions expressed,
posgible inaccuracies and shortconings in this work solely

remnain nine. i
Zaria, October 1988, ! HUSSEIN MUKHTAR.

Lo
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CHAPTER OQNE

1 INTRODUCTION

1.1+ BRIKF HISTCKRY OF THE CRIKINAL AND PSNAL CODES

Before the advent of the British, there existed only
vorious custonary laws applicable to faiilies, villages,
aid communities especizlly in the Southern port of NWigeria,
while in the North there existed a highly systematised
Islanmic law governing every aspect of human life, and which
had been used in determination of both civil and criminal
of fencegs within the Muslin comunity. Allah Almighty has
said:

“Verily, this is Iy Vay
lead ing straight: Follow it:

Follow not (other) paths:
They will scqtter you about
From His ﬁreat p'rthﬂ.
Thus doth He comiand you, £
That ye may be rightenous.”

The dominant school of jurisprudence in the North was
the 1!aliki School. There were also some pagan communities
who followed their various customary eriminal laws and some
of those who lived among the Muslims, adopted some of the
Islapic principles in both civil anmd crininal lawe The
Islomic law unlike customary law is codified -nd easily
ascertainable.

In 1861 the British set up a colony in Lagos. Initially
they did not temper with the pre-existing custonary criminal
lawe Later, however, ns the British established more insti-
tutions in the colony, they started importing the common law
into the colony. In 1863, the British replaced the varioua
customary criminal laws with English law of crime. The
British contimued to extend their influence and the applica-
tion of the their law to the immediate hinterland while

— —— — - ——— - — oy s — o . -

1« Holy Qur'an Surah 6 Verse 153.

KASH)
ng:ﬁ f"*“-"“!‘-i e




-2 -

Ialanmic law was npplied further inlsnd. The application
of fEnglish common law of crime, the customury law of crine
wil the Iglamic law of crime continued up to the year 1903,
The British hesitated abrogating the longest- nding Islonie
law and other custonary lava of crine for Lear of unfavourable
- regponse from the people practicing such lowzs 4 gradual
proceas was therefore adopted by establishing British courts
which applied common law of crime which itself was applied
with hardships amd inconveniences as it was very difficult
to ascertain having not besn embodied in gz comprehensive
Codew _

The Lug~rd gdminigtration made 2 proclamation in 1904
‘which introduced, for the firgt time, a Criminal Code
in Northern Nigeria, the appliecation of which was initially
limited only to British courts by Section 4 of the Proclanntion
which exempbted the native courts from applying the provisions
of the Criminal Code. The¢ British thought of extending the
application of the Criminal GCode to Southern Hizerin after
the onalganotion of the two regions in 1914, «rd nccordingly
in 1916, the gpplicstion of the Crimingl Cotc wes so extended
to Jouthern Vigeria with the exenption of its application in
native courts nd/or tribunals preserved. Thus, even in 1916
the bulk of criminal cases In both North and South were tried
not in aceordance with the provisions of the Criminal Code but
by the application of customary triminal laws amd the Islanie
1w of erime which wng regarded by the colonialisis as nabive
law and custom. It is partinent %o note, however, that Islamic

law ¢cgnnet by any stretch of imsgination be termed ns a customar

e

2. The Future of Low in africa, Cap. 2 (Bdited by Allot.)
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law, be it from its source, nature or characteristic. Even
in the Holy lands where Islam origimated, its stotus is not
th t of a customary lawe It is instead n divine civilised
written law which replaces the custonary practices of the
liuslin communitye. The situation in Nigerin, as the colonialisi
found it, was no different. Islamic law is not indigenous to
any part of Nigerin, not even any part of the world but a
civilisation which long preceded the British "civilisation.,”

The Criminal Code was based on a bill drafted by one of t]
most eminent British lawyers, Fitzjames Stephen in 1878 but
which the British Parliament declined to enact as law for
Britain. The Criminal Code was then applied side by side
with the various customary criminal laws and the Islamic
law of crime whieh was applied solely to Muslims. The
British however, began to frown at the various customary
laws and Islamic law that were applied simultaneously
with the Code especially where such laws nre grossly
incongsistent with the Code or the British leg:l systen,
for example, while provocation is a partinal defence under the
Coda, Islamic law does not recognise such a defence ns it
teaches against being angry. A nan once cane to t he Messenger
of 4llah, mgy All:h bless hin and grant him peace, amd said,
"Measenger of Allah teach me some words which I can live bye.
Do not make them too much for me, lest I forget." The
Messenger of Allah bless him and grant him peace said,

"Do not be ang;ry.“3 The Messenger of Allah (S.A.W.)

also said, "A strong person is not a person who throws
his adversaries to the grounmdi. A strong person is the
person who contains himself when he is mxgry."4 Thus

- —— r—— .

3. OSee Inam Maliki, Al-muwatta 47.3.
4. Ibid.




-
an accused person who Xills on "grave and gudden provocation®
would, if tried in a British court be sentenced to a maximum
of 1life inmprisonment while the same accused on the same fucts
could have been convicted of murder in an Islamic court unless
the heirs of the deceased huve chosen to accept blood-money as
compensatio%. 1t was therefore a matter of chance whather a
man wag tried in a Muslin court or in a British courg. The
British tried tc¢ evolve a sclution to that situation by
affecting an amendment in the Criminal Code Crdinarnce which
would, at least, restrict trials amd punishments for criminal
offences to the provisions of the Code. Scction 4 of the

crdinsmnce which hitherto provided that trials and punishments
for offences nmust be strictly in accordance with the provisions

of the Code or some other imperinl legisiation, other than those
in a native trivunal" was amended in 1933 by repealing the
words "other than a native tribunal." Section 10 of the
ordinance however permitted custonary or nantive courts to
continue to apply native law and custom subject to the
"humanity? of the punishment imposed. According to the
reports of the Native Courts Commission of engquiry led by
Cormmissioner Brooke from 1949-52, the effect of the amerndment
of Section 4 of the Criminal Code QOrdinance wag to prohibit
punishrents under native or eastomary criminal law which was
considered ag harsh and inhuman. This, however, covered only
crimes which were offences both under custVomary criminal law

08 well a8 under the Cales in which case the notive courts were
to impose only punishments under the Code oven if the offences

are tried under the native criminal law,

- - o ] - m M n

5. dee Holy Qur'lan, Cap. 4 Verse 92,
6' (1957) JQA.I!! {_lt p. 87.
7. Hative Court's Commission of Enquiry {Conclusions) p. 12.
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There were also some judicinl interpretations on the 1933

amendnent of the Criminal Cedes The first of such intor-
pret tions was given by the West African Court of Appeal

8
in the aise of Tsofo Gubba v. Gwandu N.A. where the appellant

wns convicted of murder and sentenced to death by a Grade "A"
native court. Tke Supreme Court upheld the conviction even
though it was satisfied that the evidence proved no more than
nanslaughter under the Criminal Code, considering itself bound
by a previous West Africian Court of Appeal dcci:sion? On appeal
to the West African Court of Appeal it was held, inter alia that
no person is liable to be tried or punished in a rative court
for an offence against the Criminal Code or other Ordinance
except under the provisions of that Code or other Ordinance.
The native eourts were also empowered to try offences under
native law and custom and inflict the appropriate punishments
provided thereby, subject to the restrictions imposed by
Section 10 of the Native Court's Ordinance, provided that

such act does not also eonstitute an offence under the

Criminal Code or any other Ordinance in Nigeria. The court
further held that where a native court exercises jurisdiction
in relation to an act which sonstitutes an offence both against
the Criminal Code or other Ordinance, and against the native
law and custom, the native court nust exercise that jurisdiction
in accordance with the provisions of the Criminal Code or other
Urdinancees The native court in this case thorefore erred in
applying the principles of "Mohammedan” lnw in coming to their
verdict, the charge being one of murder, csne to a wrong conclu—

gion in law, and imposed a penalty unauthorised by the Crimingl

- - - o -

8s (1947) 12 WedoCule 1414

9. Borno FN.A. v. Magudama Abacha, W.4.C.A. 2326, 11th Janunary,
1946 (unreported).
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Cad. won ve rs later, however, the Felernl Suprene Court
10

j { 19 r hi « d wpn SRS T e . .

1 ._l."'.] Y, a:'l...:....'.\__...--".._‘lﬁ_‘."’._.'.'. -e1Ve Lubaox *_1'.\..! weld tint High

ot N o power te erssr 3 ret~i ]l wader the Crininnl

Coie iy lonmicice ecrses i1 tie o oviction ~nd senteonce Are

corrget  co-rteing to MHaliit L 1. dhe questicn whether the
c.'-ance in wmslavghfter in - sl Law' eanict be enquired
it bie wnly questins t. 4 ¢ 1 ve ridsew re vhether the

deciviv: in the court feloy 10 ¢ el by native law and
ew v ad whether it i ¢ ~wlr 1 torncdur -l justice, nmorality,

e iy snd moed e nscimee r focc n »tible with the previsions

& written 1w, T™e viow 3. "o ats euse is however
11
sunpe-iol by nerve aubtherity o0 "¢ print. In Usnan Acida we Re,
iv va hedd that o trinl is was Sisfctery where the penalty

il vilely diverges fren thet prescribed by the Crininal

Tolce fin pusition therefore wws that while nat ive corurts
Weis LU - 2 Yo try offences unlor custoiry law, they were

resivic Lol to imposing punishinents only in strict ccuformity

rivly e provisions of the Criminal Code.

12
fn swg v. Borno Jative Luthority, it was held that thse

provigion of Section 1M1 of the fative Court's Ordinance
rely prohibits a native court f£ro~ imposing a higher
i wence than that allowed by the Crininal Code for the
ce. daus, the punishients wader the Crininal Ccle
L. visect supplenented the cu tei-ry crinin-~l law., The
Grill of offences under onc 1w -nd punishing wndier mcther

¢ vied umntold harpdships on the aitive courts which had to

1G. 57) B RN LR T3; Con*rast F-gr*;li Y. Kano lative
gm?hr:g' ity éupr'a. at g. 57 -

115 (1950] 1’ U-A.C.A. 48.
12. (1954) 14 ¥,A,C.A. 589,
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lcel left to £ind the applic ble 1w for the purpnse of
tri~) il bthen right to nscert-in the serterce tc be

inpcel maler the Crindn~l Ciles

13
sUilorly, Haizabo v. Sclote [ abive Autherity, the

Pederal ouprene Court held th T the previsiom ¢f Section

104 ¢i ihe intive Courts Oriiir.co reguires gative courts

tc ase rtoin which cffecce we' 2 ¢iw Grininel Cuie the act

- onisoion congtitutes, ...x 1 5 To Lipcse punishnrient greater
then th:d provided by e Orin-l C«ice far such cffence.

~

Thus, in trying o cpe «f o dicide wnder Hative 1w md

sustc, they are required . coasgiier if the offence would
be usliusher waler the Zrindnal) Cale; and if sc they are
not Uo inpose a greater punishunat than that provided for

asio-nthter in the Crininal Code.

“1 1958 during the Constitutional Conference in London,tne
Nigerian delegites discussed the need to abolish the appli-
ert’ 1 o Customary Crininal law in Nigeria because the appﬁga-
vl of ilhe Criminnl Cole side by side with Customary Criminal/
hoad given rise to nmany difficulties aond conflicting judicial

15¢ (1957) HeReWLoRe 133
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judicial pronouncements. In the sane year, the Governnent of

Horthern Nigeria set up a Panel of Jurists to consider the

problen and suggest a solution., The Panel suggested

the codification of Crininal Low -nd resiricting the

application of Islanic law to personal tronsactions amongst

the Muslins. There was, however, an objcction by some elites

in the North backed by the powerful troditional rulers on

the ndoption of the Criminal Code on the ground that the

Cole, by its nature was not suitable for Muslim comunity,

having not taken care of some offenees under Islamic law

such as adultery ard drinking of alecohol. It was thus felt

necessary to have a separite Code for the North which will

suit the Northern community. There was, however, a considcrable

controversy between some British orientated modernists who

wanted a British modelled Code on the one hand and the

traditionnlists on the other who wanted the application

16

of Maliki law in its entirely.

The then Northern Government then sct up a Panel of

Jurists with the Chief Justice of suln, Jayyed Muhagmamed

Abu Rannat as the Chairmane The membership of the Panel

included Mr. Justice Muham:ad Sharif, a retired Jude of

the

Supreme Court of Pakistan, Professor J.N.D. Anderson

a Professor of Oriental laws in the Univeruity of London,

The
and

Waziri of Borno Shettina Kashim, Mr. Peter Achimugu
M. Musa Othman the Chief Alkali of Bida. The Panel

14

15
16

- —

Chukkol K.S., Defences to Criminal Liability in Nigerian
Law, 1st 81. Ahmadu Bello University Press, Zaria ab pe 4

Anderson, (1959) 8 I.C.L.Q. 442.

Amankwah, 0., Introduction to the Criminal Law of Northern
States of Vigerin (Cases and Materinls) p. 38.
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recomended the estagblishment of a Code which will gain

internationzl accepbance on the one hand and also be goeeplable
to pecple living in the Northern Region on the other. The
draft Penal Code wos further scrutinised by some learned
Huslin jurists headed by M. Junaidu the dnziri of Sokoto

to confirm that the provision of the Code were not in

conflict with the injunctions of the Qur'an and Sunnah

gince the majority of the population in the North gre

Muslims. The Panel recommended the introduction of two

Codes i.e. the Penal Code and the Criminal Procedure Code
which were based on eguivalent Codeg applied in Sudan, a
country considered in many respects to be similar to MNorthern
Nigerian. The Sudan Codes were also based on Indian Codes with
minor modifiaagtions. The two draft Codes were also modified
glightly to suit the requirements of their application in
Northern Nigeria, and the Penal Code is supplamented by
Federal legislation on matters outside the legislative
eonpetence of the Regional legislature such as offences
rolating to posts and telegraphs, currency, treason,

sedition, railways, aircrafts, ctc.

The decision taken to abolish customary crininal law
at the 1958 Constitutional Conferonce was enshrined in the
196% Constitution. Bection 22(10) of that Constitution
provided zs follows:

"No person shall be convicted cof g
crininal offences unless that offence

is defined and the penalty therefore
is prescribed in g written law."

It is gsubmitted that this provision which is expressed

by the nmaxim nullum crimen sine lege does not seem to oust

Iglomi law which 18 a writfen law, but for the fact that
the latter was never enacted by the Regiongl legislinture.
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The Penal Code was bthen enancted by the Pengl Code Law 1959
a8 Schedule thereto, and it came into operntion on 30th
September, 1960, The dual system of custonary and statute
crininal law is, since Independence, roplaced by o dunl
Code systég. It is, thus, considered important to exanine
the relationship between the two Codeg with regards to

offences against property.

142+ COMPARATIVE ANALYSIS ON THE PENAL CODE AND ORIMINAL COUG
PROVISIONS REIATING TO OFFENCES AGAINST FROPERTY

- Moot offences against property are similar in one waoy
or another wnder both Codes nnd the mens rea required is
normglly frauwduwlent or dishonest intention, Section 383(2) of
the Criminal Code defines "fraudulently" as the state of
mind of an accused person taking or converting anything
capable of being stolen with any of the following intents:

(a) an intent permanently to deprive the owner
of the thing of it,

(b) an intent permanently to deprive any person
who has any special property in the thing of
such property.

(¢) an intent to use the thing as a pledge or
security.

(4) an intent to part with it on o cordition as
to its retum which the person taking or
converting it may be unable to perform.

(e) an intent to deal with it in such a manner
that it cannot be returned in the cordition
in which it was ot the time of the tsking or
converaion, |

17« OCkonkwo C.0. and Naish M.B. Criminal Law in Nigeria, 18t
Bl., Sweet and Maxwell, at p% TZe
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(£f) in thu case of money, yn intent to
use 1t gt the will of the perscn who
t-ites or conmvertn 1%, ~lthough he may
irnboend afterwvards to repay the anount

To the owncra

The above provision is not orly too lergthy but alsc
86 wide = to cover an arca that ought not have been cohtomplabod
by the enacting legislaturc. For en. mple prrograph (e) above
suggests that teking of a thing enjp-blc of being gtolen iuv
fravdulent if it 32 accompaniod by =an intention to dcal with
thre propurty in such a manner that it can not be roturned in
the condition in which it wag -t the time of the taking.
A porson therefore who takes o thing ~nd improvos it tc the
benefit of its owner seens to ve coﬁmrcd by the definition
sbove and therefore by that of stealing ns welle On the
otier hand, howovuer, dimhoneet intuntvion which is required
a8 mens rea for theft mdor Sectivn 286 Pennl Cae, cemnot
gover such an absurd situxtions wwocvion 16 of the Penal

Gode deofincg dishoncst intention thus:

1. person ig ga2id to w0 o thing
dishoncstly who doss that thing

with tlx mnntmn of ]fusln;, a
wrongful gain to himsc or amrther

or of causting wromy.nl loss bo any
oty purson,. -

Wronagful gain is gain by wnlawful means of property to

which the gainer is not ontitled wnd wrongful loss is loss
13
by fnlawful me~ns of property to wiich the Looscr is centitled.

Bvon the word “fraoudulently® h-s bucn more procisely doefined

under the Pensd Code, thus:

"A person is said to 3o a thing
tPraudulentlyt or 'with intent to
defraud! who docn .t thing with

o - U -

18! Sce SS: '1)"‘"]-5 PLn,.:L CO-J.\-'.

AHMADL f. LLC‘ L?\i'U:.RSiTY



intent to deceive and by means of

- such deceit to obtain some advantage
for himself or another or ?é’ caus e
loss to any other person.”

However, frazudulent intent as defired gbove differs from
the Criminal Code definition which does not require the e¢lement
of deceit. BEven under the Penal Code fraudulent initmt is only
required for off ences which involve deceit such as forgery anl
cheating. It is gubmitted, however that dishonest invention
a3 defined under the Penal Code is wide enougl. in scope to
cever the lengthy definition of "frauwdulsntly" under the

Crimingl Codes

another remsrksble point is that the requirement of
absence of consent of the person in possession of the property
stolen which is necegaary to prove theft under the Pengl Code,
has not bheen incorporated in to the Crimingl Code definition
of stealinge. Thus, while the Penal Code requires only moving
as gebus rous for theft, the Crimingl Code on the c¢ther hand

requires either taking or conversion. 4 person will not,
however, be deemed to take g thing unless he moves it or
causcg it to movez.o The requirement of simple moving is,thus,
common to both Ccdgé. It is submitted that the rcquirement
of both Coles that the property should be moveable is super-
flous since nothing can be moved unless it is, of-course,
moveable or made to be moveable. The earth and anything
attached to the earth, not being moveable cannot be stolen

by the provisions of either Code, unless it is severed from

the earth. The penal Cole defires "moveable property" as

——

19, gection 17 Penagl Code.
20. BSection 383{(6) Criminal Codc.

21+ Compare Section 383(6) Supra with Section 286 of the
Penal Code,



including "corporasl property of Lwery degerivbion excepi
land =nd bthings attached t¢ the earth or pormanently
fastened tc anything which is attach: to ths e:;\,r‘bh.”z?‘ ‘ f
The Criminal Code, on the other hond does not define the
term "movemble property” leaving it to the ordingry and | i
plain wmeaning of the words that it ocugut o be property |
which can bs poved. !
Phe Cririnal Code dofinition o1 gtewling requires in
some cases timt The acocused should intend Lo permpre:ntly
deprive the owrpr of the thing of it, or any personr who
has any specisl oroperty such as charge or lien in the
thing of such preperty. However, parsgraphs (c), (3) and
(e} of Section 38372) of the Criminal Code do not roguire
any intontion of perwmanent deprivation but only indicate
an intention by the person taking thoe property to deprive
the owner of tho property of it tewporarily. The Crimingl |
Code thuereforc reguire§ an intention of either permanent |

or temporary deprivation of property in ordar to congtliule

stealing, depending rpon the particular "fraudulent? intontion

with which the property was taken or moved., +The Yenal Code

on the other hand doeg not vequire perignent deprivation. B
4 temporary derrivation of property w«ill, thus, suffice to ‘
constitute theft under the Fenal Code, subject, however, to

the pregonce of the other ingredivnis of theft,. ;

The defintion of stezling uwnder the Crinminagl Cede iz wide
cnough in scove to cover the defintions of theft and eriminal
misappropriation under the Pengl Golo. Hection 383(1) of the
Criminal Code provides:

i porson who frandulently tpkes
anything capablc of being gtolen,

22, Seoction 12 Pongl Cede,



or froudulently converts 4o his
¢t us: or to the use of <y other
person anything capable of being
s.J:tc.‘Lmrzg is said to steal th-t
t!'li.’zé:.'



21.

CHa¥ILBR  TWO

THIPT (STRALING)

Z2ele THE CONCEIT OF THE OFFENCE

It is intended hewe to concentyrate discusgion on

theft under the Fonal Code leaving detailed discussion

undcr the Criminal Code to the second part of the chapler,

Theft is defined dor tho Pengl Codo zs follows:-

(1)

{2)

Therc are
(1)
(ii)
(iii)

(iv)

{v)
(vi)

“Yheever intending to take dishonestly

any movesble property cut of the posscesgsion
of any person without that person's
consent, moves tlmt property in order

to take it is said to commit theft.h
"Whoever dishonestly abstracts, diverts,
consumes O uses any el-ectrici‘Ey or
eleoctric cirrart is said to comid

theft."

gix basic ingredients of the offence:ie

dishonest intention.
the properiy must Le moveable.

the property must bo in pessession of a
personlie -

the property must 1gve been moved whilat
in the possessgion of that person, and
without his consent.

the moving of The property must be with

view to ftaking tlep property out of the
possession of tinmt porson.

241t Dishones Intentigy

This is the mens rea in theft, =pnd 14 must exist in the

mind of the accusced person at the time when thoe property wos

- iy

' {1« Section 286 of the Penal Code,
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moved « Moving of property can be said to be made dishonestly
if it is so done by an accused person with the intention of
causing a wrongful gain to himself or another or of causing
wrongful loss to mny other porso%. Wrongful gain is gain

by unlawful means of property to which the person gaining

is not legally enti’clcg- Ur r:ful | loss iz the loss by
unlawfvl nmcans of properity to which the porson loosing it

5
is legally anti‘tle&. In the case of Mchra ve. The State,

the accusad person went to an acrodrome and took and flew
a governmert , drcr It without permission, until he was
forced to land due to lack of fucle It was held that the
accused had committed theft of the aircraft because he had
deprived the government of its legitimate usees So also in

yet another Indian case of Empcror v. Naushe Ali M_? whoere

the accused siezed books from a boy returning from scheol
and told the boy that he woudd _ T wias. 20 w1y wher t9 o buy

goes to his (accused's) house. It ¥ held that the accused
was guilty of theft.

Dishonegt intention is normally inferrod from the
circumstznces of each particular casee. It can therefore
be rebutted by evidance showing good faith on the part of
the accused at the time of moving or taking the property.

Thus, in the case of Sitabai ve Emperorz the accused, a

woman, agreed to sell a barge and actually received part

2« BSection 16 of the kenanl Code.
3« Section 13 of the Penal Code.
4, Section 14 of the Penal Code.
5¢ A«IR. (1957) SeCe 369
6. (1912) I.L.R. 34 .11 89,

7o &a.I.R. (1930) BOM. 488,
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of the price and that the balance was to be paid oﬁ delivery, .
When thz barge was delivered the buyer could not pay and the
accused, therefore, took the barge wway, and was prosecuted
for thaft of the barge because under the law relating to
sale of goodsm, the buyer became the owner on delivery. 1T
was held that a5 this rule is not goneradly kmown to people
like the partist, the acecused could .+ we said to have acted
dishonestly and 3 not, therefore, guilty of theft.

Evidence of gowd faith may, however, be nagafiveé hy
an accused person doing something which he kmows or ought
to have known that he has mo right o do. In Ransomgghiggigggzg
the accused supplied a larry under o hire~purcha8e agreement
giving him a right to recover the lorry in default of payment
of any inetalment. On default being made, the accused obiained
posssasion of the lorry by force. It was held that the accused
wa8 guilty of theft because his only remedy was a guly for
poggessions Thug if g creditor twive Lis debtor’s goods in
arder to compel payment of the debt, he will be guilty of
theft thereof?

A bona fide claim of right is, however, a good defence
to a charge of *haft and other offences against property as
it will rebut the presumption of dishonest intention on the

10
part of the accused. For instance, in R. v. Yega, The yead

African Couww uwi appual held that the accused person, who
took some old corrugated sheets which heve been lying idle
for a very long time and which the accused beliesved to have

been gbendoned, was not guilty of thelt,

8e (1942) Tlehs 17 Iuck 6€35s

9¢ Q.B. V. 4ga luhamad (1896) I.I.R. 18 411 83.
10. (1938) 4 Wat.-Coits Be




It is immaterial that a bona fide claim of right does

not conform with factugl or legal reslity - just like mistake

11
as a defente. In the Boglish caze of R. ve Bernhard, it was

held that a person has a claim of right if he is honestily

asserting what he believes to be g lawful claim, even though

it may be unfounded in law or in fact,.

A claim of right must therefore be honest., 48 a matfer
of law, therefore, it need not be reasonagble, although as a
matter of evidence, if it is shown to be unreasonable, there

12
is quite a strong inference that it is also dishonest. In

13
the Queensland case of R. v. Pollard, the trial court stressced

that an accused person met belicve that he was entitled to

take the thing in question and not only that he would have
been entitled. In that case the sccuwsed used g car without
the owner's consent in the belicf that the owner would have
consented if asked. With rospect, the learned trial Judge
nisdirected himself because the consideration should have
been whether the accused honestly believed that he had a
right to take the cars. In other words the trial court
would have considered whetler there was an implied congsent

i4
on the part of the owner or person in possession thexcof.

The defence of hcnest claim of right will gzva.il evern
of _ 1
theugh the mode/ pursuing such claim is unlawful. There is,

however, a tendency, by our cowrts, to deny such g dofence

11. (1938)2 K.B. 2p4.

12. Okonkwo and Naish:Criminal Law in Nigeria, Swaet und Yaxwell;

‘4964 EBdition at D. 114«
13« (1962) Q.W.N. 13.

14+ See I1l. (K), S. 28¢ Penal Codc.

15« See Okonkwo, "Bona Fide Claim of Right in Nigerig,™
(1973) 17 Jesals 277«




because of illegality in the conduct of the accused perron,

-]
In Bjuren ve C.C.0. the accused perccen illegally sct up his

own court to lrear a2 claim for return of deowry. He allowed
only the compl:iinant to present his casc amd without giving
the defendant o similar opportunity, he ordered his mes songore
to beat the defendant and leck him up in a room as a result
of which the acz.olant's relative paid fic money to tre
complainsnte. 2o Dupreme Cowrt helid Thalt the accused's
conduct asountrd "o stealing and that the illegality in

the procedure vitiated the defence of bona fide claim.

It is swbmitted, Lowever, thet theec docisions are wrong

because Scction 2% of the Criminal Code does not require
17
that the conduct of the claimant should be lawful.

18
In Lbdul v. Zmal, where the accused by asserting a

claim of $itlec to 2 land in possession of Z, removed crops
grown by Z or such land, it was held that the accused was
guilty of theft. However, a share cropper who removed crops
without separaling the share ¢f his landlord was held not
guiltv of thcf'?:g. It was suggested that the accused might
have been guilty of dishonest remov:l of the crop to prevent
it being availablo for payment of his debt under Section 174

v
of the Penal Code. This view is, hcwecver, subject to other
circumstsntinl cvidence being proved Tike the fact that the
tenant wns in arrears of rent and th.¢ it was not paid to the

landioxd soon bufore or after the removal of the crope.

16+ (1964) 1 ALl N.L.R. 386.

17« Okonkwo ¢2d Waish, Criminal Law Z: Nigeria, 2nd RBl.,
Sweet & Maxwell at pe 117

18¢ AJd.R. (1929) Pat 86.

19. Manzur Hagscan ve Crown, A.L.R. (1950) Lah. 42.

20, Gledhill, Op. Cit. at p. 547.
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212+ llovechle Property

Section 12 of the TYennl Codc defines moveable
property thus:
"The words 'moveshle pronerty' include
corporeal property oI every deccription
except land -nd thin-g ~ttachedr to the
earth.”
Cornoreal property is tihot which oy he perceived
by the scnsee; the defintion, therofors; exeluwded all

choses in action and obligatione o 11 kinde, vhich are

29
not so capnble of being porceived.s

The essentigl Lxcter ic that the thiasg, in whatever
form, mst be capable of being movidie .« thing so long
as it is attached to the earth, not being moveagble
property, is not the subject of theft; but it becomes
tapable of beinz the subjeet of theft as soon as it is
govered Trow the ¢ v.rtl*af It iz cubnitted that to severe a thi
from the carth with dichimcet intention docs not only

wmownt to making that thing capable of being stolen but

sompletes the actus rews of theft since thore can be no

severance without moving tho partienli.r thing so severcd,
nd o moving offected by the same get which effects the
gcverance may be thei’g? S0 that if 4 cuts down a trec
cn Z's ground with the intention of dishonestly taking
the tree out of Z's possession without Z's consent, he
cornits theft as soon as he sevired the tree in order
to take i'bp:q

Land and things pormanently ottached thereto such as

buildings, trees, roads, nownt~ins, ctc. are not moveable

21+ Richardson 3.5., Notos on—-thc- rengl Code Law, 3rd
ide, Gaskiya Corporition, 2Z-rin, At De 16s

22¢ dxpe 1 to Seectim 236 of thc Iungl Cole.

24. Ibid. I1l. (a).
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and, therefore, not capable ﬁf being Stolegé

Section 286 of the Penal Code does not require that
the property stolen should be of some value monetary or
otherwise. It will suffice once the property is not
abandonegcand ig not subject to the dewinimis rulez‘7
A person, for example, will not be convieted for thefi
for dipping his pen into another man's ink, It hag beern held
that an odmission ticket into ap examination hall is

valueable to the person entitled to its possession and

' 28
therefore capable of being stolen.

2 Iy 13. !.’ﬁﬁﬂicﬁ..

One essential ingredicnt of theft is that the property

. myt be possessed, by a person other than the accused, at

the time of the commisgion of the offence. Unlike the

position V:iF the Criminal Code, the general rule is

that a person ¢wn Y, comit theft in respect of property

in his possessio%% Thus, if 2 entrusts jewellery to A which

A carries to the market and sellsg, 4 can not be convicted

of theft becawse the jowellery was already in his possesaion

and he could, therefore, have not taken it out of Z's

possession, though 4 may bs convicted criminal breach

20
of trust.

25. Ct. Ojiko Ve InG’tPa, mfr&':lt 90440. b Y .

26. Cf. R. v, Vega.n® p. 17 (Bupra).
27« BSee Scection 58 of the Penal Code.
28, Amanat 411 v.e State, P.L.D. (1957) Lah. 207.

29. G‘ledhill a.t Pe 543.
30. I1l (d) Section 286 of the Penal Code.




The word "possession" has not been defined under the
Penal Code. Attempts wore made by various famous writers
to define the word. Maine defines possession as "physicaol
posgeagion coupled with the intention to hold the thing
detained as one's own" while Salmond definesg it as "the
continuing exercise of a claim to the exclusive usc of a
material object." Wowever, John e makes a distinctiom
between actual and ccnstructive possession, using the torms
"Immed inte" and "medinte" posgession. He defines the former
28 possession retained personally and the later ags possession
retained for or on account of anothe;% Gledhill defines
possession as custody or controzp. The Penal Code simply
indicates the acope of the definition by mentioning
constructive possession. Property in possession of a
person’s wife, clerk or servant on his account &8 decucd
to be in that person's poaaeasioz:ﬁ In this case the snuo
property is in the possession of both the owner and the
person who holds such property on his account, provided
that the person in whose custody the property is, is the
wife, clerk or gervant of the owner. The Penal Code,
therefore, unlike English law, does not make distinction
between "custody” and "possession” in this area. But the
distinction will still apply in situations where tle property
is e.g. in the custody of the owner's friend cven though held
on the owner's behalf. In this case the property may only
be said to be in the friend's possession and, therefore, can

not be stolen by such friend. But if he misappropriatcs the

e w  —

31. Ocb am.'s  Concise Law Dictionary 6th Bd. p. 257.
32, 1Ibid.

3%+ Gledhill A., Penal Codes of liorthern Nigerig and the Sudan,
1963 Bl., Swect & Naxwell, De D43

34. 399 SeCtion ?n ﬁf‘ Fihhaa a9 -~
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the appellant had been wrongly convicted on the evidence
before the trial court because no evidcnce had besn given
to indicate that the four $yres which hed admittedly been
in the possession of Maman had been stolen from Jos Native
Authority. There was nothing to suggest that these tyres
belonged to Jos Native juthority and that it was for the
proseesution to establish this as an essentixl part of the
offences The eourt pointed cut that it wag not enough
to rely on the faget that there had been no denial by the
appellant that the tyres were infact the property of Jos
Native fAuthority. The duty to prove this element of the
offenee lay on the proseceution to establish this and this
duty had not been fulfilled. The appeal was therefore,
al lowed .

With respect, it is submitted that there was o
misdireetion in the judgment above. Since it wns
eagtablisbed by e¢videnee that the $yres were removed from

Jos Native suthority Gargge, it is sufficient, prima facie,

evidsfa® ‘§howing that the tyres werc in the possession of Joa'
Native Authority at the time of the theft as property in the
Native fwmthority Garage ought to be deemed to be in the
possession of the Nabive duthoritys It would have bcen
different if the tyres were stolen before they arrived ot
the Native Authority Garage. Thus, in another case decided

a year labter by the same court, Obey Chukwundindi and Anor. v.

28
Commissioner of Police, the appellant was convicted of stealing

by taking certain gocds from the posscssion of the Nigerian

Rallway Corporagtion. The prosecution case wag that when waggon

38. Appeal No. Z/3C4/1963.
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later 4 takes the jewel out of 2Z's possgession with the
intention of depriving 2 of the property »s security for

his debt, 4 commits thef%? There are, therefore, two essentinl
elements before a person can be said to commit theft in respcct
of his own property. The property of a person possesged by
another must be legally possessed by such other, and secondly
there must also be dishonegt intention on the part of the
ownar, 4ihere is, of course, a clear distinction between

Npowab's case and that of Judah v, EmErogl where the owner

of an electric kettle who gave it to 3 repairer to be mended
within » stipulated time and it was not eo mended within such
stipulated period or within a reasonable time thereafter,.

The owner who later forcibly removed the kettle and refused
to pay,  was held not guilty of thefte. Similarly, in

Re Vo !L‘umeg?; the appellant had left his cox with a repairer,

promising to pay for the repairs when he returncd to collect
the car the following day. The appellant, however, returned
after the repairs, and surreptitiously took back his care.
Although the appellant claimed that he was entitled to do

a8 he did, it was clear from the circumstances that he was
acting dishonestly, and his conviction for stealing the car
from the repairer was ~ffirmed.

2elede MOEEE

In accused person does not have to reduce property inrto
, his possgession before he can be said to commit theft.
It is only necessary thnt every part of the object should
be moved. Property attached to the cer3R i3 deemed to be
43

moved by mere scverarce.

S

400 I11. (i) Se 286 of the Yenal Code.
41« (1926) I.L.R. 53 Cale 1744

42. (1971)2 ‘hll B.R. 441, Cf. R. v. Herodltnl (1971) r‘ﬁﬂ" ™
43¢  Txpe 1 and 2 to 8. 297 -7
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5 person who moves an animal iz eaid tc move nob only
the animnl bub aleo property, if any, which icves Along with
it, Thus if & drives a eamel carrying o tresgure in a certain
direction In cxdcor that he may dishoncstly taxe the treasure,
A will be guilty of theft of the treasure as soon as the cnumel
beging o movgé To cause an animal to nove by aby menns is,
legally, not onl:- moving the animnl bub ~lso moving everything
which in comnsequence of the motion so crused is moved by thot

rmimal%s 4 person is also gald to cnuse o thing to move by

reinov:‘ng 2 obstacle which prevonted it from moving or by.
separating it from any other thing ac well =g by nctually

de
moving it. Ib does not, therefore, mnke any diffsrence whether

property was moved by the immediatc or remobc act of an accused

. , 47
person or by his conduet. In Akige v. Tiv Notvive jnthority,

it has beon held that taking money (or propoerty) dy sleight of
hand withoubt eiviwr the knowledge or congent of person in

pogsession constitutes theft.

2 11 t5-. « Srgomt
gl v - el

Congent means agrecment or nhcquiubcenc:g? Consent may be
expressed or iuplied snd may be given cither by the person
in poswewsgiun o by any porson noving for thnt purpese
suthority either cxzpress or implicd. [Jthough the Fenal
Code does not 827ine consent, 1it, however, describes vhalb

49
is not congent. Consent will be inv.lid if it is given

gy -

44. T11l. (¢) 3. 296 of the PFenal Codg.
45, Nzp. 4 D 286 of the Penal Code,
46« Ibid, Exps 3. :

47« (1965) Ni.L.R. 401, sulra, ab p. 99

48, Osborn's Councise Law Dictionnry oth Ed. -, B8.
49. Jce B. 39 o0s the Tenal Code.



- 28 =
under any of the following circumstauces:e

{(a) " "br n person wnder Ter of dnjury, or
- wnder. n misconception -nd AL the person
- doing the act knows or ihas reasan to
believe, that the congent was in congeg-
quoeince of auch fear or mimconcephtion;
or

(b} by o persén who, from uasoundpness of =7 7
mind or intoxication, is un-ble to L
wideratand the nature and congequence
of that o which he gives his congent;

o . '

(¢) by a perggn who iz unicr fourteen years
of age "2~

o L R 3
From the foregoing, therefarc, consent must be obtained
freely from a person legnlly capable of so congenting,. without

any kind of threant or undue influcnce.

Consent is only limited to fthat =2t or caission which

is freely coerserteds Thus, a person wno consents to taking
91
of property does not thercby congent to its being suproprintod.

2l vwe Propeoriy Moved With o Viow o _alhing 1t out <f Pogsesgimn

The last roguiremny Lo complede the ingredients of theft
18 that an accused peraon must have moved the property with
a view to taking 1t out of the posaession of cither the owner
or the lawful possesadr thereof. It is submitted that it will

S

be r.Vor superilous “o discuss thi A + sub-topic sinco it
ought to be cov.red by dishonest intention. Moving couplaed
with dishonest intonticn is therafore sufficient to satiafy

this requiremnt,

50. Ibid, - | :
Ple Halasbury's Laws of Inglaml 4th Fd. Vol.I1I p. 24.



- 29 =

2.2, SIMILARITIES AND DIFFBKENCES UNDAR THE YEN.L CODE AJiD
CRIMIN.L CODE
2e2e1e Things Caop-ble of Being Stolen

Section 382 of the Criminal Code defines things cap-ble

of being stolen as followsi~

Bvary innnimate thing whatever which is the property
of any purson, and which is moveable is capable of being
stolene.

The section then goes nhead to list animsls and birds

which can ¥ stolen. Looking at the first paragraph of Section
382, cited alove, one findg that it is in conformity with the

Yenal Code Pyqvision. The requirement under tle Criminal
Code is nas follows:~

(o) thay the property should either be inanimate

or gome of the tamed or wild animals and/or
birdg mentioned in Section 382 of the Criminal
Code.

(b) that the thing must be owned by some other
person(s;.

(¢) that the property must be moveable or property
which has Yeen mde moveable by moving it.

While inanimate obje¢ts are common to both Codes, the

T'enal Code Provision is not restrictive on the kind of animals
or birds which are capable of being stolen. The Xenal Code

is concerned, mainly with pogscssion. The ¥enal Cade simply
covers "'m:; moveable property" inrespective of whether it has
1ife or/inanimates The division, in tho Criminal Code, bebween
inanimate and live properties is, therefore, not only superflous

but it also makes the provision unduly restrictive. For example,
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an ostrich is not capsble of being stolen wnder the Crimingl
Code unless it is on an enclosed ostrich farm whe reas wndor
the Yenal Code it can be stolen whercver it may be provided

it is possesacd by ahy person other than the thief.

242020 "Lgldng® nd MHoviag"

.

Atthough the Criminnl Code and Penal Code use ¥taking?

and “moving" respectively in their various provisiongz: it

is submitited that those words are synonymous. The Oriminal
Qode provides that a person shall not be deemed to take o
thing unless he moves it or causeg it to BDVZ? It is rather
éuprismg why the draftsman chose to use "taking® instead of
sinply uwsing the word "moving” which would haove saved the
nesessity of defining "taking" to mean "moving". There is
always moving where there is taking but there may not be
taking in the literal sense whencver there is moving. SHven
though English law 18 gquite similar to the Criminal Code
Ivon don, yet Baglish decisions also seem to suggest that

54
moving amountg to taking. In Re. ve Taylor, where A intending

to steal a bock from B's briefcase begins to move out the

book whereupon B suddenly shouts at him and he drops it back
into the briefease. It was held that A was guilty of stealing
amd not merely an attempt to steal.

24243 Qonversion
- \ Sy W M,
N )

Under the Criminal Code and English law nlike we have

stealing by Conversion, an offence which will under the kangl

h2e See S88. 383 0.0, and 28§ of q:he rengl Code,
3. 8. 383(6) C.C,
54, {1911) 1 K.B. 674,
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Code amowunt teo criminal wizappropriation, Oonversion
umder Jection %83 of the Criminal Code iz suggested to

™
have the same neoaning as at comaon l;_"}}). Conversion of
property scems te be a dendal or assertion of o right
which is8 incensistent with that of the owmer writh intention

so to do. Thus, Lord Ltkin saidd in Tupicsmshire and Yoxkshizy

5
Railway Coe v 1 cnicols

P A

"Dualing with goods in g wonoer
inconaistent with the right of
thr trie owner amownts to a
conversion, provided that it is
also established that there is
alege an intention on the part of
the def.ndaxt in so doing So deny
the owners right or to gssert o
right which is inconsiaternt with
the omoer's right."

Conversion is not, howsver, a criminal offence per seh;_
Conversirn of properiy may only amount to stealing if it is
done with fraudulent intertien ag lefinod in Section 383 of
the Criminal Code, Subsection (1) of the said Section 383
provides inter aliad

"4 person who ... fraudulently converts
to Lis owm use or to the vage of ony other

pers m_anything capable of boing siclen,
is s.id to steal that thing?.

The wor , " » to the wse of - ~vher pemdn“ nean
to the use of iy person other thon the ownoer thereof.
Thus, in stenlirg by conversion, sn accuged person mast be
ghown to have converted the property to his swn use or to
the use of or person other than tiw trug ocwner. It memms,
thercfore, thit conversion of property to the use of ite

cwner ¢an not in law amount to stealing of such property.

55. Okonkwo & Noish 1964 Bl. Supra ob p. 282,
56. {1919) 88 L..J. K.B. 681 at 605,
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57 ' '
In R, v. Tom ;nyadiegwu, the nccused was employed ns

8 Treasurer in a Native idministration. In the course of

his duty hc kept a cash book, and in it he entered as pnaid
three sums of money totalling £6.1€.00 which infaet were in
accordance with the approved accomting practice of the Nalive
Muinistration. The accused kept the moneys in his employers
two safis, and he tronsfered the sun of £6.10.84 from one of

the safes to another. Thereafter the money in the second

safe was checked in the presence of the accused person, and
a shortage was digcovered., The nccused concealed the fact
that he hod transferred £6.18s.08 to that safe. If the
accused had mentioned it, the shortage would have bheen
increased by £6.108.0d. He was suspended from duty the
next daye The three sums amcunting to £6.10s.8 which he
had enfered in the cash book as paid, 8t111 remnined wnpaid.
He was charged and convicted of stealing those three sums,
the trial julge holding that there hnd been a conversion
of those sums hy the accused person %o his owm uwe. The
Wegt frican Court of Appeal held, guashing the convietim
and sentence, that the moving of the three sums by the
appellant from one safe belonging tc his employers Lo
another safe helonging to his employers did not in law

amowmt to n canversion of them to his own usse

It is submitted, however, that the accused peracn in
the above case, may be properly ccnvicted under Section 438

of the Crininal Code for fravdulent false accountinge.

57a (1943) 9 Wedeluiie 67
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The guestion whether there is conversion or not will

depend on two main factors:~

{1) Firstly whether the prdparty was converted
t0o the wse of the person converting iv or
to the use of any person other than the

QWG

(2) Secondly whether the property was ownod
or received on behalf of the person

alleged to be the owner thereof.

Phe first point hns been discusged abovea On the
ggcond point, it will seem that o servant who receives
noncy for his master is guilty of stealing wh:’t.le a servant;
acting outside the scope of his employment, whoe uses his
master's tools to obtain monsy for himself, may not be
guilty of stealing the suws received. Thus in the
Engzlish case of R. ve Gullugl? the captain of a barge

dishoneptly, and in disobeyance of the owner'!s orders,

carried cargo on the barge and appropriated the money

which he received for the freight. He was prosecuted

for embezzlement wnder Scction 68 of the 1861 Let (the _
definition of which wns similar %o that of the Inrcerny Acl 1616,
Section 17(1)(p)); but it was held that he was not

- guilty becauwse he had not received the money "for or

in the name or on the account aof his master ar employer.®

4130 in Qshinye ve Ca0.¥., where the aceused persa

cbtained goods from someone by falsely telling him that the

. - Ml st A

58. (1873) 12 QOxe 469; L.Re 2 CuCulls 28
59« {(1960) 5 Pa3.C. 105+ ASHIM 1SRN LIRRARY
AHMARL 5L 0 UNVERSIT
ARIAS NIGER MVERSIT
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owner had authorised him to reeeive them but without any
fravlulent intert on the part of the accused. The accused
later decided to and actually misappropriated the goods to
his own use. The Federal Supreme Court held that the accused
was guilty ofsg’(sgsﬂing by conversion. Sinilarly, in
Ry vy Ekpenyong, the accused who sold a cycle he hired
from the prosecutor was held guilty of stealing by sonversion.

It is submitted that if the three cases above were tried

wder the Penal Code the accused persons would have been
sonvicted for criminal misappromriation.

2.2.4. Fraudulent Intent

The mens rea of theft under the Penal Code and English
law alike is " dishonest intention" while the Criminal Codes
uses "fraudulently” i.e. an intent toc defraud., The word
“consent" has not been used in the Criminal Code as in the
Penal Code but it has been held that absence of conaemt is

60
necegsarily implicit even under the Criminal Code.

Under the Penal Code a person will be 8aid to do a
thing "fravdulently” or "with intent to defrauvd® who does
that thing with intent to decgive and by means of such
deceit to obtain some advantage for himself or snother or
to cause loss to any other perag&. The Criminal Code,
however, gives a very lengthy definition of the word
"fraudulently” which, it ig submitted, is not in any way
wider than the concise definition of the same word under
the Penal Code. A person who takea or converts anything
capable of being stolen is deemed to do so frawdulently undor

- —— -

59(a). (1942) 8 W.A.C.A. 140,

60. Wada v. I.G.P. (1957) N.R.N.L.R. 1; Cf. Bjuren v, C.0.P.
(1961) 1 A1l N.L.R. 478 (F3C).

61 SJection 17 of the Penal Code,
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6108
Section 383(2) of the Criminal Code.( ) A comparative

analysis of the mental element wnder the two Codes reveals

the difference betwean then.

2.2.5, An Intent Permanently to Deprive the Owner of $he
Thing of it

Under the Criminal Code, an intent to deprive the
owner of some property of it must be o deprive him

permgnently of it and nobt merely temporary deprivaotion.

The position wnder the Criminal Code is the same as
2
wd er English lawe In an 0ld English €ase of Re V. Hollowg_;u

where a 8kin dresser who had not been paid by his employers
took some already dressed skins from his employerts warehouse
and ¢laimed payment for dressing them. It was held that he
could not be guilty of stezling them because he does not
intend hig employers t0 be permanently deprived of them nor

does he treal them as belonging %o him.

L4

The sriteris for determining whether $here is an Intention,

by the taker, ¥o permanently deprive the ownaer of the thing

61(a)., See page 10 infra.
62+ (1B4®) 2 ¢, & K. G42.
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of it is a nnticr of controversy, coneciAlly In ¢ ..o of
borrcwing and lendings The quw ation iz whon e DoTsan
b0..oirg property boe oall o have invesdiod tc permaently

deprive its ownere. The -nawer tc¢ thic io redily orovided
by Scecticn a(1) of the Dheft et 158 iich previaes tint
borrowing or lelding iy precuppcsc sueh an intenticon

fif, but only if, the sorrouing or leniing is Zor a pericd
and in circumstanees noking it equivoient to an outright
taking or disposallt wn outright taking is - intention by
the taker to treat the thing as his own to dispose of

63 4
regardless ¢f othcrs :gnt.f: In Il ve Iio,lg, the acceused

person who was a scrvant took f-t, beloenging to his noster,
fron the later's store and requested the master to buy the
fat ns a fat brought by a butcher. He was convicted of
larcony of the fat.

The taking of the fat here anounts to an ocubright taking
a8 the servant denicd the faet $hot the master owms the fate.

2e2e@s in Intend Termanont "‘o_-\ Deprive iny Person o a8 _iny
Spocitk Iropul Ty i TLAL? O T3ucl £repotd. by

-

This mcans that not only tangible or sorporeal property
nay be subject of thefi bul also spegial property in the property
sueh as lign or shargee In Rosc v, Iﬂiat%s, Loxd Goddard, CeJae,

spoke of a pledgee as having a "special property” in the pledge,
but the sveeial property is possessivn, Under the YFenal Code
the position would be the same bec.use 1l that is required

is posscssion of the property rather than ownership, Thusg

o finder of lost article has a epecial property in ige.

e3s Snmith ani Hog-m‘ Criminal Law, 3rd Bd,, Butterworths, atl

? 430-
4. 1849) 2 ¢. & K, 941,
5. (1951) 1 K,B. 810' (99%1) 1 411 BRe 361,

o6, Sou _xrmery v. Delamirie (4722) { Strae, 505.




- 37 =
A person inay be guilty of stealing a thing whieh
he is the owner thereof or in which he hns also a special
property or interes%'z

2.2,7. an Intent to Use the Thing as a Fledge or security

The law sceks to punish a person who takes ancther's
propebty with inten® to use it as a pledge or security.
In an exawle ~iven where A lends B a bock to read and
B takes the occk to refectory after lectures, order food
an’ sulddenly renlises that he left his wallet in the
elassroon. ilo then leaves the books a8 security for the
price of the ford, with the cashier, intending after his
neal to fetch his wallet fron the classroon and pay for
the food. OFmmkwo and Naish subnitted that it would be
nonstrous to conviet B of stealing the book because he
had an honest intention in what he dicsla. With respect,
this situation is not covered by the provision of Section
383 of the Cprininal Code becawse B did not initinlly take
the book from A4 with intent to use it a8 a pledge or secwrity,
nor can it be s2id that the temporary use of the book by
B in theose circunstances anojnts tc conversion of the booke
There wns thercfore no fraudulent intent on B's part in
dealing with the book.

262e8¢ An Invent to Pt with it an a-Condition to its
RV WHITTT tHe PorsT_Taxims T CO8 Ty
be Unable to Periorn

The present subhesding and the previous one nay be sinilar

in somc veopocts but they do not necessarily overlap. Undcer

the prescnt sublhieading it is considercd “fraudulent” if ga

— —

67« BSee Scction 388 of the Crininnl Code; Cf. Nawab v. The State
Supra at pe. 25; Re. v. Turner, Supra nt p, 26.

68. Op. Cit, at p. 286.



- 38 -
person U-Xes or converts angther's property -nd subsequently
zives it To onother only to be relurned tc hin ca condition
aich he oy not likely perforn, T us, 1f A bDets with 8 to
drive -~ ear from C(nitsha to Jarri in Swenty minuies, on which
3 at-lten vie handred Jaira and A Tu:en C'a bicycle ~nd stakes
it, A will bo guilty of stenling th. »icvcle, bzcause the
conaivicn on whieh A intends tc¢ rutura C's bicycle is such

tht he =~y be mable to perform.

aot be Returned 4in the Condition in which it was at the
Tine of Toking or Convergion

2.2.9. 4 Intent to Deal with it in Juch ~ lLanmer that it eap

this provision sceks to protect the interest of property
used by other persons, so that a person taking or converting

ancther's property must be able tn return it in gubstantially
the same condition in whieh he takes it, otherwise he may be
guilty of slenling the property. It is neceasary, for tiking
or conversion to amount %o stealing, th-t the change in the
conldition oi thoe property involved should be substonti:l. In
He ve 3uiley, vhe acgysed Took his wmoier's car without the
nowl die or gonsent of the master -l uwid it for three days,
It wes held thot the use of the ¢ r fur three days does not
wiount te o substantial change L: the condition of the car
md thoereiore the aecused was not guilty of stealing the car,
Tha cowrt further held, however, th-t h: could preperly he
convicted of stgaling the petrol he uwged in driving the car.
This decision, it is gubmitted, is uns- tisfactory since the
wecused only used the petrol 28 he wsed the car, and the fact
that the pcirol, unlike the e2r, is caipable of a speedy

reduction or finighing, does not make such usage amcunt to

. — % it - o —

69 (1924) .M.l 38,
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taking or convorbting the petrol in the care

Tha accused could properly be convieted of theftl it
he had been tricd under the renal Cude, since temporary
deprivation coupled with dishonest inscntion will suffice
to constitute theft under Scetion 284 of the renal Codes

242410+ In Case of Money, an Intent to Use it ab the Will
: AT the Foram uno Tolrey «F Toovivitg 1%, Sdfhiwl haet
Moy Intert (fEoreards o woepay tho oot e ke Damw

e e

This, 1% is submitted, is analagous to temporary
deprivation of property under the renal Code. Thus,
even wnder the COriminal Code money nay exceptionally
be stolen by mere temporsry deprivation. The anly
point of difference is that under the Penal Code the
inivial taking must be without the consent « the owner
or perscn in possessgion while under the Criminnl Code,
it does not natter even if the initial taking is done

70
with the full conscnt of the ocwner., Thus in R. v. Orizu,

the accused person wag convicted of stezling when he

collected noney from some people with » promise to send |
them to america on scholarship which he did not dos. The
acoused alac failled to retum the menery on demand or at o

.} roggonsble time thereaftar.

The important point here is whether an accused person
is able to roetwrn the money on demand or within a reasonable
$inme thercnfter. This presupposes that there Lns tc be a
demard for the rcturn of the woney. It is submitted that
this requirement is nccessarily implicit in the above provision

of the Criminal Code.

?0 - ( 1954) 1 4 10 -fx .C siia 455 -



CHatTHER THREE

Bele CRIMINAL MISALRO:RIATION AND BREACH OF PRU3T

The offence of sriminal misgppropriation involves

dishonest conversion of propexrty which is in the possession
of the person eonverting it or under his control. The

proviagion of the Penal Code reads:

"Whoever dishonegtly misappropriastes or
eonvcr?s to hiseownyuse a ? mgvezjibie ©
property, commits eriminal misappropriation.”

The initisl possesaion of the property is normally :i:mo&ent
but subsequently changes to illegal by the fact thot the pexson
in peosession formm a dishonest intention to misagppropriate or
convert the property to his own use. Thus, where A takes
property belonging to Z cut of Z's possession in good faith
believing that such propexrty belongs to him, 4 is not guilty
«f theft beeawse he had no dishonest intention when he took
the property. But if A, after dissovering his mistake,
misappropriates the property to his owe use dishonestly,

he will be guilty of crimingl miszppropriation.

The re are, therefore, two main differences between thefd
and eriminal misappropriation under the Fenal Code:

{a) The point in time ot which the dishonest
intention is formed. While in thoft there
mst be a dishonest intention at the tims of
$2king or moving the property, in criminal
misgpproprigtion it is formd subsequently
1.0+ when the converter of the property is
already in posgession of the praoperty or haas
it wnder his dominion.

1« Section 308 of the Yenal Codee.
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(b) In theft the pruperty must be possessed by
& perscon obther than the thief while in criminal
nisapprepriation the offender wsunglly is in
| possession of the property.
S0 if 4 having borrowed Z's property, pledges it as a
gecurily for lcan intending to restore it to 2 on a future

. . . e
date) A has eomidted criminnl misappropriations

4 person who finds property nob .in the possession of
any otler peramn and takes such property for the purpose
of protecting it for its owner & restoring it to the owner
has no dishonest intention and is net guilty of an olfence
but he iz guilty of erininal nisgppropriation if he appropriates
i% to his own usec, when he kiows cor has the means of discovering
the owner or before he used reascnahle means to discovor and

3

give notiee to the cwner,

- The misgppropriation nced not be permanent, A dishoncst
risappreopriaticn fer o time only is coversd by Seetion 308 of
4

the Panal Codeo,

Crimingl misappropriation does not exist as a distianct
offence undor the Criminsl Code and Bnglish law alike. It
is covered by the dofinition of stealing? In an old English
caseb, 4 asked his friend Z, in the dark, to lend him 2
shill ing snd 2, by mistake, gave him 1 sovereign. 4, on
discovering the fact converted it to his own use and he was

sonvicted for astealing by conversion at his trial. In the

2. I1l. to Section 308 of the Penal Code.
3. Expe 2 to Section 308,

4. See Bxp. 1 to Section 308,

5« See Section 383 of the Criminal Codes
6« R. v. sghwell (1885) 16 Q.B.D. 190,




court of Crown CRU0C Rarwrvel, geven Judges were for

sustaining the cenvietion amd an equal number for setting
it aside. A1l the Julges were of the view that if the
origingl taking was imnocent, the subsequent convergion
was not an offence but those who were for upholding the
conviction held the view that there was no taking till

A discoveresd the mistake and this view seems to conform

with an older English decision in the case of R. v, Middleton_?

where the a.;ppella,nt presented an anthority fto draw ten
shillings from a post office savings Bank at the Post Office.
The clerk by mistake looked at snother authority presented
by scmeone else and gave the appellamt a larger sum. The
apprellant was convicted of stealing the excess and in
upholding the conviction by seven Judges to four, it was
held that the clerk's authority to tranafer the ownerghip
of the money was negatived either by his wigtake ar the
appellant's intention to gteal. Thus, "taking" inciudes
obtaining possession by mistake of the owmer {or giver)
knmown to the taker.

32 QRIMINAL MISAPEROPRIATION COMPARED AND CONTRASTED WITH
CRIMINAL BREACH OF TRUST WDIR 708 PANAL GODE PROVISIONS

The main difference between criminal misapproprigtion
and breach of trust relates to the manner in which the property
misappropristed came to the possesgion of the offender, In
the former offence, he may have ebtalned possession innocently
or accidentally, but in criminal breach of trust he muzt be
in posgesgion in a fidueiary capaci‘ty? There must be sone
_kind of trust or confidence placed in the offender as to the

custody or managemunt of the property misappropristed, while

7. (1873) 2 C.C.R. 38,

8. Gledhill 4., Hotes sn the Penal fnds-~ - =
Qudan. 1043 TE
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this form of requirement is not neceusary in criminal

misaprroprigtion. The Hausa phracc Jamba chikin aminchi

illustrates the position very aptiy. Tne Funal Code
provision is explicit on the requiremenmt of trust as a
necessary ingredient for the offencc of erimingl breach
of trust, as the very name of the offence itself also
ind icates., Thus, to comit criminc.l breac¢h of trust io
g8imply ¥o commit eriminal misappropriation when the offender
is in anyway entrusted with the subject of the offence or
any dominion ever such property. Thus, Section 311 of the
Penal Code is a develepment of the offence of criminal
misappro priatien, The extra essential ingredient is that
it must be shown that the misappropriation was done by a
person in whom trust er some kind of scmfmense had been
placed te the sustedy or management of the property mis-
apprepristed. Proef of trust of some kind is always
necessary, wtherwise crimingl misappropriation may only
be punished under Section 309 of tuc Poenal Cod;?
34ReV e s TOUEELY

The definition of «rimines]l misappropriation "specifically
refers to "moveable propart;'l“ Thus, the offence of criminanl
misappropriation can not be committcl in regpect of iImmoveables
such as land and things permanently attached thereto. &he
definition of criminal breach of tm};? on the other hand,
does not impose any restriction to moveables., The offence
under Section 311 of the Penal Code can, the refare, be
comunitted in respect of any kind of property, be it moveable

-

9, Section 311 of the Penal Cole,

10. See Richardson S.S5., Notes on the Penal Code Law, 4th Ii,,
ﬂ.t Pe. 205-

11« BSection %08 of the Penal Codece.
12+ BSection 311 of the Penal Code.
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or otherwise. "Property’, thercfore, hiyw o wider merming

in criminal drench of trusgt thon in criminal misappropriation.
SWPrledoWein o 0ld Tndiqn ensd an spleyes of o factory
who was placed in chargs of cerdain lands belonging to the
factory and who arranged for their sultivation for his personal
benefit, in breach of his ingtructions, wag held not zuilty
of eriminal breasch of trust bocause the effence conld not be
committed in regpect of immoveables. IV is submisved, with
rospeed thet this decision was oT¥ mo i In 1.w 38 The plain
and ordinary megning of the words useld inm Section 311 of the
Penal Code de nod vy any streteéh of immogination exeluic
immovesble properiy. BHven the Inglish liw whish provides
thet theft can not be eormmivted ir regpect of ilumoveables,
makes an excep¥ional provision slullur o the offence of
erimingl breach of trust under the Penal Codes. The English

14 )
law inter alia providsst:

"4 person san not steal laad, or fhings
forming part of Jand and zsversd from i%
by him or by his diveetiond, except in the
follown.ng cages, thzt iz to say:-~

{2) when he is a trustes or personal
rapresentative, or is authorised by power
of attorney, or as liguidator of n conpany,
or obherwise, to sell or dispose of lard
belonging %o gnother, and he appropriates
the land o anything forming part of it by
dealing with it in brea(:h of the confilence
reposed N DiMeces oo

Fv<ele Doninin
The word “damm%cn" as usel in Section 311 of the Penal
i

Cole means "control.” In the cnse of Emperor v. Bmala Chn:c‘“,n

0 ? a municipal w torwerks gupereisor regpansiblce fur tho distrs

bution of water, allowod tenants of a howe belmging to him

-

S N b L, Rl A

135, Jugdown Sinha ve _Q_QL- (189?) .LnL-R- 23 Oal. 3720

t4s Gection 4(2) of the Theft Lot 1968,

15+ See G%eaa:.lﬁ;.é Yengl Cales of W, Uigeria and the Jouth 104%
s« 2L De -
16, (191=sy T T 77




t0 use water from the municipal supply without paying the
necegsary taxs It was hold that he was guilty of criminal

breach of trust,.

Similarly, & sanitary inspector incharge of a nigat
soil in 2 municipality,; induced sweepers to deposit the
geil in g place other that pregscribed by the municipality
and sold it for his own benefits It waz held that the
sanitary inspestor wag guilty of criminsl breach of trust
beeause the propsrty in the night soll was vested in %he
minicipality ard he had dominion over 1}:7: It has been held

that dominion is wide encugh to cover control of money paid

in to bank.,.

3e2e%« ntrugtuent

The ma.in: feature which distinguishes cr.im:‘ma.l mige
appropriation from criminal breach of itrust is the "trusth,
The property must have been enirusted %o the porson accused,
Thus, an excecutor to Will of a deceasad person, will be guilty
of criminal breach of trust, if he dishom gtly naglects to
Civile the effects according to the Will and gsppropriabtes the
property to his owm uzse, Similarly, where a warehouse kueper
is given furniture for safe keeping under a contract %o be
paid a stipulated amount for a fixed period and the wareliouse
keeper dishonegtly sclls the goods, he will be limble for
erimingl breach of trust. A4Llso were L regiding in XKaduna
ig an agent for Z residing in Zaria and there is an agreement
between them tint all sums remitted by Z to 4 shall be invested
by L4 according to Z's direction. Z remits a sum of money %o 4

with directions to 4 %o invest the same in Government Securitics.

g e,

- e

17« EBmpe v, Hori Lal, (1923) I.L.R. 45 411 281.
18+ Sudan Govbe v, Fayez Ghali Girgis, (1957) S.L.J.R. T4,
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If . dishonestly discbeys the direction and employs the
money in his own business, he will be guilty of crimingl
breach of trust, but if, in good L -ith believing thnt it
will be more ifor Z'a gdvantage to hold bank shares, ho
disobeys Z's direction and buys bank shares for 2 insteqd
of buying Govermment Securities, L will not be guilby of
criminal breach of trust even if Z eventually suffers loss
since 4 411 now act dishonestly, thovsh he nivy incur liability
under civil 1;1111'? Therc 18 therefore, trust relatiocnship
between o master and servant on the nastors property held

by the servant on his aceount, the pledgse I also entrusted

with the property of the principalgo

The Trustee i8 also expected to dexl with thé trust
propexty strictly in accordance with any dircection of 1aw
prescribing the mode in which such triut is to be discharged
or any loegal contract vhisk he has madc touching the discharge
of such trus+t, bo it express or 3'.1:1];,1;163“%3I while criminal
migappropriation has nothing to do with eijher informal
trugt or ary legal contract. The cffernce of criminal broach
of trust is, therefore, a mere extontion of the offcuce of
ariminal misagppropriation by incorporating the requiremont
of trusd¥ of sone kind as a nescsseary ingredient in eddition
to the other ingredients required to prove =n offcnce of
erimingl misappropriztion. In both offiaces it i3 Mo ceagary
to prova that wnu property was misappropriant-l with o dishoncest
intention?z

Anothor « Gdstinguishing foatur.: of *ﬁhc._g,:_’;‘l.fencle of erizinnl

breach of trust is tInt ar abetment may constitute an sctus rous

A . i

e - o AR A e —

19, See ILLS (a) to (d) under Section 311 of the Pengl (ode.
20. Ibid,

21e¢ DSece Section 311 of the Penzl Cudoe

22« Sce Scetion 16 of the Penal Code,
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he shall also be liable to fine, UYhe punishment is gHill
inereased wherc the offence of criminal breach of trust is
¢ommitted by a public servant, baniwr, factor, broker,
leogsl practitioner or agent entrusted with the property
in-guch capacity, to impriscament which may extend to

fourteen yvears ani he shall also bz liable to fine,

343. THE BOSIHICYN UNDER THE CRIMINAT, COLE

The offonces of criminal misappropristion anl criminal
breach of trust cxist under the Crimingl Cole moatly s
stealing. Other forms of criminal breach of trust which
constitube other distinet offences wnder the Criminal

Uode will ee considered latere.

Section 38% of the Criminal Code provides inter alia

that:

"A person who ... fravdulently converts
%0 his own use or to the wsge of any other
person anything eapable of being stolen,
is sail to stoal that thing."
- This provision, in effect, hus the same scope with the
provision of Jection 308 of the Penal Code which provides:
"Whoever dishonestly misappropriates or

converts to his own use any moveable
property, commits criminal misappropriation.”

It i1s submitted that the ward "misappropriates" in
Section 308 ~° +hg Penal Code has the same offect with tho
words “"or to the use of any other person™ ia 3ection 383 of

the Crimimnnl Code,

The facts of R. v Ekp_nyoné‘zni Oshinyc v. Commisgioner
of POllQGT for example, which have been held to constitute

ey ey, 1 e —

25. See Sections 313 and 314 of thgmﬁenal Code.
26« (1942) 8 W.i.Coi» 140 (Supra), at p. 34.
27« (1980) 5 ¥.5.C, 105 (Supra), .t p. 33.



- 58 -
stealing by conversion, would have becn held to amount to
criminal misappropriation if the cases were tried under
the Penal Codes

Section 384 of the Criminal Code provides for some

special cases not amounting tco stealing. It runs thus:

(1) "When a factor or agent pledges or &ives
a Jdien on any goods or document of
title to goods entrusted to him for the
purpose of sale or otherwisc for any sum
gf money not greater than the amount due

0 him from his principal at the time of
¥1edging or giving the lien, together with
he amount of any bill of exchange or
promisory note accepted or made by him
for or on ascount of his principal, such
dealing with the goods or document of
title is not deemed %o be stealing."

(2) "When a servant eontrary to his master's

orders, takes from his possession any food in

order that it may be given to an animal belonging
to or in the possession of his master, such
taking is not deemed t0 be stealing."

In Woth Bituatiorlligt enumerated in subsections (41) and
(2) above there <°¢2 / geem to be a dishonest intention or
fravdulent intent on the part of the person dealing with the
property. Subsection (1) deals with a situation where a
factor or agent pledges property of his principal for such
sum not greater than an amount already due to him from such
principal, while subsection (2) deals with a situation where
a servant in disobedience to his master's orders takes food
in his possession in order to give to any animal belonging

to or in the possession of his master.

In both situations unler subsections (1) and (2) of
Section 384 there 40¢8 ?Ogeem to be the requisite mens-rea
to make the conduct criminal. The same situations will
therefore, not constitute criminal misappropriation or

criminal breach of trust under the Penal Code. It is
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submitted that even if the Provisions of Section 384 of
the Criminal Code do not exist the situations provided
therein cannct constitute stenling as there is no fraudulent
intent which is a2 necessary ingrodient in an offence of
stealing.

.n offence analogous %o criminal breach of trust is

created by the Provisions of Scction 434 of the Criminal
Code. The scction proviles that where a trustee of ony
property fraudulently destroys the property, or convcria
the property to any use not authorised by the trust, he
shall be guilty of a felony and liable on conviction, to
imprisonment for seven years. The section went on to
define the torm "trustee” thus:
"(a) trustees upon_express trusts created
(a) by deed,pw%ll,por Instrupent in
q.%ing, vhether for o public or
private or charitable purpose;
(b) *rustzse crpointed by or under the
authority £ an ordinance, law or
gstatute ~r -ny such purpose;

(¢) persons upon whom the duties of any
such trust -+ atoresaid devolve;

(d) exccutors -nd administrators."

The scope of Section 311 of the Penal Code secems to
be wider than that of Section 434 of the Criminal Cecde.
Criminal breach of trust may be committed by a person
who is, in any manner entrusted with property or even
with domir* -~ - »~perty. Thus, the facts of
Emperor v. Bimala Charan Ro,%? which constitute criminai
breach of trust under the Penal Code will not lead to

conviction under Section 434 of the Criminsl Code. It

- a—

28, (1913) 1 L. 35 411 361 (Supra) , at p. 45.
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may only amount to stealing under Section 3%83(1) of the
Criminal Code as the Manicipal Water Jorls official who
allowed tenambs in his howe to use water without paying
the necessary t~x, is not a trustee within the meaning

of Section 434 of the Criminal Oode2.9

The phrase "in any mammer" seems to be too wide -s

to cover even abdurd situationss Its scope may, for
example, cover a situation where one is entrusted with
property illegally acquired such as stolen propertye. It
is submitted, however, that "entrustment with-property"
or "dominion over property" im Section 311 of the Penal

Code does not cover property illegnally obtained as the
law will certainly not protect illegalitye '

Criminal breach of trust carrinss varying degrees of

punishment depending on whether it was committed by a person
in close working relationship with the giver of the property
like scrvant, clerk or agent, or by another pcrso;{g The
Criminal Code, however, covers the above situations as

1
gstealing with varying degrees of punishment?

29, See also Emp. v. Hori Lal. (Supra) 2t pe. 46.
30. See Sections 308-315 of the Pcnal Codee

31« BSection 390 of the Criminal Code provides punishment
for stealing but the Cade contains a sub-topic thereunder
"Punishment in Special Cases" fcllowing which are listed
ev Zraphs cont: ‘Lm%*_ sentences for various cascs
g} s%gafarn? aft is wo%tar whether those eleven pp}agraphs
are subsections under Section %90 and if so then the sub-
topic is unealled for,




CHAPTER FOUR

4 EXTORTION, ROBBZRY, AND BRIGANDLGE

4e1 o AN ANALYTICAL STUDY OF THE THREE OFFENCES:

Celele uxbortion

The offence of extortion is created in Section 291 of

the Penal Code which provides:

"Whoever intentionally puts any person in
fear of any injury to that person or to any
other and thereby dishonestly induces the
person so put in fear to deliver to any person
any property or document of title or any thing
signed or sealed which can be converted into a
valuable security, commits extortion,”

From the foregoing provision, it is clear that, in

extortion, the property is delivered by the person suffering
the wrongful loss of that property as a result of fear of
injury injegted into his mind by the offender. The agpparent
congent of the person who suffcred the loss of the property

is therefore not consent in 1a111 as the offender knows or showd
have reason to believe that the conscnt was given by the person
put under fear in consequence of such fear. In the case of

2
Yusufu Tudun Wada and Another ve. Inspector-General of Police,

the first _appella.nt 2 Police Constable stogether with the second
appellant ,a civilian, demanded money from a witness lest they
should search his house and take him to Police Station. The
witnegs thereby paid £10 to the appellants in order to avoid
the inconvenience of that course. The trial Magistrate at Jos,
convicted both appellants upon this evidence. On appeal it
was contended, inter alia, that there was "no intent to steal"

as required by the section under which they were charged, for

- we ww m——

1« See Section 39 of the Penal Code.
2. (1957) N.R.N.L.R. 1.
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the money was not obtained "without the consent of the

owner." It was held, inter nlia, that consent in guch

circumstances must be voluntary consent, free from any
menace "of such a nature as to unsettlec the mind of the
person upon whom it operatesy and to take away from his
acts that element of voluntary action which constitutes

congent," There waf no such voluntary consent in this

CasSSae

Injur;' refered to ia Section 291 of the Penal Code
4
is only injury to person anc not to property because the
words used are "..... injury %o that person or to any

other ...." In the case of Muhammgdu Danjani and Anor. v.

Kano Native .-.uthoriﬁg, it was held that to convict under
Scetion 293 of the Penal Code it must be proved that the

nccused person put the victim or attempted to put him in
fear of an "injury" to him or to somebody else, ~rd imjwey
is defined in Section 31 of the Penal Code to denote hnrm
illegally caused; and "illegnl" is defired in Section 29

of the Pennl Code to mean a thing which is either an offence
or furnishes grounds for a civil action. Accordingly it
mst be proved, the court further held, that the threat by
the appellants to cause the complainant to be prosecuted
unless the complain:nt gave them monecy and in consequence
of which the complainant gave £180 to the 2nd appellg,.rgt,
would either have been the tort of malicious Proseculion,,
or it would have becn an offence i.c. the appellants s:;tting
the criminal 1law in motion agninst the complainant knowing
that there "was no just or lawful ground" for doing so

%« See Section 31 of the Penal Code.
4. Richardson S.3., Notes on Penal Code Law at pe. 193.
5. (1967) N.N.L.R. 3 ﬂt P 4.




- 55 -

(contrary to Section 180 of the Pennl Code}s The Eano

High Court went further to hold thnt there was insufficient
evidence to show that the accused knew there was no just or
lawful ground for the prosecution, and therefore there was
insufficient cvidence to show that the harm with which the
complainant wns threatened would hove been caused to him
illegally and so amount %o "injury™ within the meaning of
Section 29%. The sourt nlso held thot it 1% no offence
wder Section 293 of the Penal Code for o person who knows
that another person has committed o crime: to. put that
other in fear of progecution for the crime with a view
to committing extortion. R

The property subject of extortion isl"any property,”
be it moveable or immoveable. The property must have been
delivered as a result of the fear of injury due to the
threats mnde by the offender. Thus, in the case of

: .
Salihu Hong v. The 8tate, where the accused person, a

court staff, threatened another person with conviction
unlegs that persons gives some money to the accuzed person.
The person threatened actually entertained fear initially
but later he wos given marked currency notea by the police
in order to trap the accused person, and he gave the accused
the marked notege 1t was held that at the time the monsgy
was given t o the nceused, the fear in the mind of the giver
had ceased and therefare there was no extortion, but, at
best, only on attempts Balramian J. (ng he then was)
suggests thnt it would be ugeful if progecuting commsel

in extortion cases were to put the gquestion to the complain:nt

"Yhy did you deliver what yow 4did to so spd so? in order

6. (1966) 1 All N.L.R. 199, KASHIM r1op

Altivanm,. "{Hl"": oo
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to have direct evidence of the motivatione Similarly in

Omotosho ve Comunissioner of Policg the appellant g police

constable investigated an allegatiocn against the complainant
for commission of an offence. A4lthough the appellant
discovered that the complainant did not comit the alleged
offence, he, however, demaonded money from the complain~nt,
threatening to charge the complainant with the alleged
offence if he failed to comply with the demand. The
complainant 'reportcd. the matter to the police who gave

him marked currency notes to give to the appellant, The
appellant was arrested when he received the money and he

was convicted of an offerce under Section 40§ of the
Criminal Codes On appeal it was held that the conviction
was wrong because the threats could not and did not in
anyway operate on the complainant. It is submitted,
however, that the material question iz not whebher the
threat actually unsettled the mind of the appellant but
whether it is capable of operating 8 suche It is not
necessary to prove that the victim wao actually frightened
by the threatg. Any threat capable of unsettling the mind
of the victim will therefore, suffice provided that property
was obtaimed in consequence thereof. The mind of the accused
is the determining factor and not that of the victime. Thus
in C.0.P. ve. Edede;g? the accused a police officer threatened

to arrest the complainant and charge him with unlawful
possession of Indian hemp. Both the accused and the
complainant lknew that the complainant did not commit the
offences The Supreme Court held that an offence under

Te (1961) A1l N.L.R. 693,

8. Okonkwo and Naish, Criminal Law in Nigeria, 2nd Ed.,
Sweet & Maxwell, p. 300e

9. (1964) 1 411 N.L.R. 147 (1966) deM.L.Re 383,
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Sectim 40p T the Criinal Tc'e .~p crrritied; the proper
test bLoin wielher the thre b c.ul. wagettle the nind of a3
re. sun wle .ifle AN wCCUWBce ‘w.on . -3 not entitl.d t¢ an
acquivit il because he did n.% succtued in wsettling the victin's

nind «

the fear of injury tc % : victir is such fear that pauses
renonnhle apprehensicn to covle The vietin or snother any
ille=~1 hern in mind, bedy, resvt-ticon or nr"per‘}:g. An accused
persen ust therefore thre seon co sh5 he is legally.obliged
mot to dc or to onit to do what “e ~wht to, legally, d0. For
a thret te ciuse reascnable fear in the min' of the vietinm,
it nusv be o threat t¢ do sonething ~ctunlly possible. It
was therciore, hald that o threst of “ivine displenswre is
not ph;wically pessible wnd thorufre extortica could not h.s_we

: |

been cor iited in c.'_:ngeiguence tiorecf. Unless the harn

thre -t 2. i3 illegaIl thore cin e no exiorticn. In the casge

of i.du.: __.‘.’..r*-.wv_.__(g_:g'_c_:in?_, where th2 sccused person was appeointed

to ro-l o adlinh at a kuglin welling cerenony refused o reaxd

the niian 0% watil he was piid five rupees. It was held that

s U ..o v no fixel fce he vis free to charge what he wanted and
thee w2 no obligation on hin ¢u re:d the nikzh, and that he

woo S elsre net guilty of asxverdion. Sinilerly, in the cse

of abibul Rasznk _‘1:.1351’_1’.? it wrs held thot an accused person

w. roitened to wse his influeice with o person in authority

.- - - — - - . - —

10. Lea Section 3t of the Pennl Coe.
11. &'t_];lx-"_l Ve Et& _1..I.R' (1'}44) Si!ld- 203.

12. DSen 3ection 29 of the Yen~l Cee.
135. (1923) 1.L.R. 4 Lah. 179.
14. &.1.R. (1924) A1l 197.
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The preperty nust have been delivered as a result of
and subsequent to the threat so that if the accused has
alrealy obtained possession of the property, a subsequent
threat which deters the porson cntitled from claiming it
will not nake the offence axtortione. However under Sections
406 and 407 cof the Crininal Code which provide for the
offences of denanding property with nconaccs with intent

tec steal and by written threats respectively, property
need not be delivered in order to eonstitute the actus rous

of those offencese The actus rcus of extortion as expresscd
by Section 291 of the Penal Codc is the delivery, by the

perscen put in fear tc any person, of any property or docunent
of title which can be converted into valuable security. The

wcrf% docurcnt of title is itself defined undecr the Penal
1
Code as follows:=-

"The words 'docunent of title' denote a
decument which is or purports to be a
docunent whereby a legal right is created,
extended, transfered, restricted, extinguished
or released, or whereby the existence or the
extinction of a legal right is acknowledged
or established."

The words "purports to be" are incorporated into the
above definition otherwise any forged docunent, if the
forgery was adnitted, or any docunent not property exccuted
on which no order could be pasgod in a civil action could not

be called a "docunent of title." Thus, the posgibility of the
the
progecution locsing its casc onfgromd of the legal force

of the docunment or an accuscd person taking an undue advantage

thereof is properly safeguarded, Howovor1‘§h0 docunent mmst
be an original docurent and not omly a copye.

Mnytl . signed or sealed which nay be converted into
a valuable security is also covered by the definition of
extortion. Thus, if A by putting Z in fear of grievous hurt

16« Gledhill, A, Notes on Penal Code of Northern N%-eria
an e _sudan, « DwWweet an axwell,

17. Section 23 of tha Fenal Codes

8, ee Rich son S., Notes cn the Pen Cod th El,
1 aaskiya rporatin ) T T al _“odo Law 4 d

. 9




dishonestly induces Z to sign or affix his secal to a blank
paper and deliver it tc}mﬂ Z signs amd delivers the poper
to i, A has comitted extortion, as the paper so signed mny

2
be converted into a valuable security.

4 dishonest intention is a necessary requircment to
make the conduct of the offonder crininal. It, therefore,
equally applies to extortion. Thus, =2 person who makes an
honest claim of right will not be guilty of extortion for

there will be no mens rcn.21

Extortion simpliciter is punishable with up to five
years imprisonmegg. However, there are varying degrecs of
pundshment far extortion depending upcn the nature of the
threat, Extortion by putting a person in fear of death or
grievous hurt and extortion by threat of accusation of
offence punishable with death are punishable with up to
fourteen years imprisonment and a fine in additio%}: While
an attempt to commit extortion by putting or attempting to
put a person ft?mfmjury to that person or another is
punishable with up to two years imprisonment or fine or

2
both& In this case property need not have passed. It is

enough if there is a threat of injury and the person
threatened actually entertained fear as a result of the
threat .

20 See Ill. (d) to Section 291 of the Penal Code.

21e Cfe. R. v. Hemmings (1865) 4 F. & F. 50; People V. Gollegos
130 Tolo. 232 (1954)

22 Section 292 of the Penal Code.
23« Sce 853. 294 and 295 of the Penal Code.

24« Section 293 of the Penal Codee.




41 .2. ROL&bC-!

It is intendcd here to discuss robbery ns conceived
in the Penal Code leaving an analyesis on the Robbery ond

Fire arms Decrce to the last part of the chaptere

Robbery,uslor Phc Penal Cole iz ~ specinl and aggravated
ferm of theft or extortion. The Penal Code defines robbery

as follows: =

"(1) In ~ll robbery there is either theft
or cxtortion.

(2) Theft is robbery if, in orler to commit
the theft or in committing the theft or in
carrying away or attempting tc carry away
property obtained by the theft, the offeander
far thnt end voluntarily causes or attempts
to cause to any person death or hurt ar
wrongful restaint or fear of ingtant death
or of instant hurt or of instant wrongful
restraint.

(2) Bxtortion is robbery, if the offender

nt the time of cemmittihg the extortion is
in the presence of a person put in fear and
comits the extortion by putting that person
in fear of instant death, of instant hurt or
of instant wrongful restraint to thot person
or to some other person and by so putt?.ng in
fear induces the person so put in fear then 25
ard there to deliver up the thing extorted."

Thus, in 2ll cases of rcbbery proof of sither theft or
extortion is =n cassential requircmente. In cither case, it
mst be further proved that the offender hnd caused death,
hurt or wrongful restraint or fear for causing same and
thereby inducing the person so put in fear tc deliver any
property, ingtent necously. Thia means that the offunce of
robbery by extortion must necessarily be committed in the
prescnce of ¢ he person put in fear as reguired by subsection
(3) of Secticn 296 of the Penal Code. The offerder will be
deemed to bec present if he is sufficiently near to put the other

b 1 =4 BAandd Aan ANFC @ Llae Tvoee 8 M.
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person in fear of instant death or instant hurt or instent
wrongful reatrain%? The causaticn or threat to cauwse instant
death, hur$, or wrongful restraint must be done in order to
comit theft or extortion. It is not only enough to show
that those offences were committed in the course of the s-~me
transaction in order to establish a case of robbery undcr the

27
Penal Code. In Thet v. smperor vac accused person who stole

property and was being persued, when he abandoned the property
and threw stoncs at the person persuing him to facilitate his
escape, was held not guilty of robbery because the threat to
cause hurt in throwing the stones was not done for the purpcse

28
of committing theft. Similarly in the case of Nath v. Dmperor

the accused person beat the complainant and subsequently went

and stole the complainant®s money. It was held that that did
not amount to robbery as the theft wns an afterthought having
no relationship with the earlicr assault, On the other hand
where accused persons intercepted and detnined a boat belong. ag
to the complainant on the pretext that they were authorised

so to do by a Magistrate, the accused pcrsons later stole the
property in the boat* “"°¥ were held to be guilty of robbery
because they caused th: complainant a wrongful restraint for

29
the purpose of stealing the goods.

"Restraint" for the purpose of conviction for robbery
differs from its meaning in the law of tort whcre locking up

a person even when he is asleep may constitute false imprisonmggt

- -

26+ TIbid. Exp.

27« AdRe (1917) LB

28 AIR. (1941) Oudh, .G

29, Duleelooden Sheik, (1866) 5 W.R. 19.

30 Per Atkin L.J. in Meering v. Grahave=-White Aviation Co,

(1919) 122 L.T. 44, but Duke L.J. dissented Trom this
opinion.
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ieee wrongful restraint. For the purpose of robbery, an

accused porson rust have curtailed thoe liberty of another

against the others wille In the cnsc of Fatch lMohammed v,

51
Enperof, the accused persons locked up - slecping watchmon
of a certain shop and looted the shope The nccused persons

I

were ccasicted of robbery but on appoal it wes 1{(;1;1 that
"restraint" implies abridgement of a person's liberty agninst
his will and a porson while asleep cnn not be restrained.

Convicticn for thoft was, therefarc, substituted.

Death, hurt or wrongful restrain must have been caused
conciously by the offender for the purpose of over coming
resistence ar sccuring the possession of the propertye. Thus,
where an accused persw snatched g nosc-ring from a wowsn
and thercby injured her ncse, he was rightly convicted of
robberg'% Alsq if A holds 4 down nnd %akes Z's money from
Z's clothes without 2's comsent, & dill be guilty of robbery
because in order to steal Z's money he cauwsed 2 a wrongful
reah'ain'z? "Wrongful restraint" mcans voluntarily obstracting
a person so0 =8 to prevent him from proceeding in any dircction
in which he h~s 14 right to proccer?% While Scection 240 of the
Pennl Code defines "hurt" to means bodily pain, disease or
infirmity.

In extortion there is always a threat but if the viectim

is threntened with instant death, inst-nt hwt or instant

wrongful restraint then it becones robbery. Thus, if

31e AeIJR. (1929) Lahe 445,
32, Tcekai Bheer, (1865) 5 W.R. 95.

33, Il1l. (n) to Section 296 of the Penal Codes
34e Section 254 of the Penal Code.




- od =
threatens to shoot Z with a pistol unless 2 delivers his
purse te A in counsequence of which Z so0 delivers his purse

t0 4y 4 will be éonvicted of robbery because, in extorting

o
the purse from Z, 4 has threatened Z with instent hur‘ﬁsm:'

instant dunthe It will constitute the s-me offence if 4,
in the abcve cxample instead of thro tening to shoot 2, had
threatened to causce instant hurt or insi-ant de~th to 2's

child who is then prcsegé e The offence of rocbbery under

the Penal Code is punishable with varying dcgrces of

37
punishment ranging from ten years to life imprisonment.

The punishment is even lowered to seven years under Section

303 of the Penal Codee The law on robbery and armed
robbery is now rvgulated by the "Robbery ~nd Firearns
(Special Provisions) Decreec No. 5 of 1984 which will be
discusced later.

441 03 . _Dl'i.'fg__ d-q;e

Brigandage is roebery conjointly eommitted by five or
more persanse The offence may also be committed where the
whole number of persons conjointly comnitting or attempting
to comnit robbery and persons prescav il niding such commission

8
or attempt arount to five or mcre personSe In other words
abettors who are present and aiding when the erime is comitted

are inclusive in the number. A crowd of more than five persons
who attacked their victims amd forcibly dispossessed then of

their cattle were held to be guilty of brigan-iagg?

35. Il1l. (b) Ibid,

36« See I11. (c) Ibid.

37. See Sections 238, 299 and 300 of the Penal Code,
38, Seec Scction 297 of the Pennl Code,

39, Ian' Baran, (1893) I.L.R. 15 411, 299,






