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Vi.
ABSTRACT

The choice of this topic is apt and timely, in
view of the functions and roles which the topic
plays in the modern day Nigeria.

In %rgl given society, Nigeria inclusive, laws are
often made to regulate certain conducts and behavioural
attitudes of the people. Each individual has to conduct
himself within certain a standard of behaviour.

An individual has certain rights which others
must respect, and vice versa. But where these rights
are infringed upon, an aggrieved party seek" redress in
a competent law court. And the essence of this is to
ensure peace and harmonious relationship in the society.

However, a person who has been sued on an alleged
wrong may have legal defence(s) in law so as to escape
from tortious liability. such defence(s) may be invoked
as a partial or total negation from tortious liability.

On this premise, it is the aim of this research
work to analyse and examine certain situations under
which these defences can be invoked in a law court with
a view to escape from tortious liability.

This research work is comprised of six chapters,
namely;

Chapter one consists of introduction and forms of
tortious liability.

Chapter two will analyse and examine situations
where the plaintiff's conduct and action at the relevant
time, which has caused the alleged tort in question.
The aim of this is to see whether they can be used as a
defence in law or not.

Chapter three pertains to necessity as a defence.
Under this chapter, the wrong is neither caused by the
plaintiff nor the defendant. Rather, it is caused by
events which are beyond the control of both the plaintiff
and the defendant.

Chapter four will merely discuss certain
defences which have been used and invoked as likely
defences to a tort of defamation.



Vii.

Chapter five will discuss eome other defences
which can be successfully raised in any tortious
actions.

Chapter six, which is the last chapter of this
work will be the concluding part of the whole thesis;
making observations and suggestions for future reforms
of the law.
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CHAPTER 1

1.0 CENERAL DEFENCES TO TORTIOUS LTABILITY UNDER

NIGEPIAN 1.AW.

p o | IITRODUCTION.

Tort is derived from a latin word; tortus,
meaning; "twisted” or "crooked". Buc, later on, the
word found its way into the English language, and thence
used as a cynonym for a wrongyful act,.

Similarly, it has al=oc been used as:

an act which causes harm to a
deterainate person, whether
intenticnally or not, being the
breach of a duty arising out of a
perscnzal relation or contract, and
which is either contrary to law or
an omission of a specific legal
duty, or a violation of an absolute
right.l

Furthermore, it can alsc be described as:

A civil wrong for which the remedy

is a common law action for which

unliguidated damages, and which is

not exclusively the breach of a

trust cr ciher merely equitable

oblication.

In general terms, therefore, tort includes all

injuries, yet with exclusion of any breach, arising out
of contractual relatronshsips. But, it muct be-pointed
cut that this definition’ is Inadequate in view of the fact

that other remedies are also available., Such remedies

1. B. ROGER: Osbcrn's Conclse Law pictionary (7th
ed) at p. 325.

2. (Supra) at p. 1



include zclf help, equitable injunction etc,

A tortiocus act is a wrong in nature, and thus
a corollary of which tiwe tortfeasor is subject to
liability. But before liability is imposed, the duty of
burden of proof is on the plaintiff; the existence of an
actionable wrong, and also that damage resulted from the
act of the tortfeasor.

Hislorically, a tortious action is premised on
revenge and deterence. However, this had since been
changea in the modern time. Therefore, tortious actions
now exist, primarily, to compensate the victim by compelling
the tortfeasor to pay for the injury caused to an innocent
person. And in the words of Sir Percy winfieléTba tortious
liability arises from the breach of a duty primarily fixed

by law; this duty is towards persons generally and its

breach is redressible by an action for unliguidated damages.

In view of this therefore, tortious duties exist
because¢ the law reckon with them; yet they are not based
upon any agreement or consent of the person subjected to
those duties. And by way of an illustration, Mr. A is
under a duty not to assault Mr. B because the law says

Su, but not because A and B have agreed amongst themselves.

It is trulism that torticus actions are aimed at
preventing people from hurting one another. This includes

prop:rty, physical person, repqgﬁtipn, etc. and interwoven

- —

?b. ROGERS, VlVeH.2 Winfield & Jolowics on Tort, {Sweet

. dawwell) , (London), (1979),
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with thic statement is a basic¢ tenenkt of this branch
of the law which asserts as:

malterum non laéderev, to hurt nobody
by word or deean.

against this background, the general rule of law
emanating from the aforementioned principle is that if
there is a right, then it must he followed by a remedy
whenever such right is breached. Yet, it must at once be
pointed out that this general principle of law is with
somz exceptions. For example, in some certain situations,
though, a tort has been committed, yet, the victim will |
have no remedy in law. The reason for this proviso may
be partly because of the rtact that the wrong complained
of is too trivial. gimilarly, at timesg, in an attempt to
balance the respective rights and interests of the parties,
the court finds oul that fairplay and justice demands that
the interests of the tortfeasor prevail ovar that of the
victim. '

Purthernore, a justification for the exception
may aiso be due to the fact thal the wrong complained of wés
caused when the tortfeasor was exercising his cwn rights.
For example, as it is the case in a loss caused to traders
because of competition in trade etc.

However, and of more fundamental are in certalin
circumstances are where though a wrong has been committed,
vet the tortfeasor has valid and genuine defence(s) in law

-

to exhonerate his blame worthy. .
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Against this background, it is the main focus

of this research work to put into sharp focus, and high-

B

light some of the aforementioned defences.

1.2 FORMS OF TORTIOUS LIABILITY.

It is a general principle of laQ that a wrong
{whether civil or criminal) against an innocent person
must have béen caused on a formation of a méental element
on the mind of the tortfeascor or accused. This 1s because.
subject to few igolated cases,3 lack of a requisite mental
e lement before, or at the time of commission ofthe wrong

—————

may not necessarily 1lead to liability.

1

In view of this, the primary ailm of this
introductory chepter is to examine and put into sharp
focus somc of these mental elements. The mental elements

includegw

1.3 FPAULT PRINCIPLE, »

This is a phrase which is used to denote the
fact that the tortfeasor was at fault of a wrong/injury
caused to the victim. In other words, the wWrong being
complaincd of must have ﬁeen caused by, or attributed to
the acts of the defendant. Thus, it is usual to draw
inference from the defendantrs wrongful intentien or from

his begligent act.

3. 3ee Rules in rylands vs Fletcher (1868) LR3 HL 330
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The use of the principle is to the éffect thgt

a tortfeasor should be held liable for his Careless
misconduct as opposed to a strict liability wrbng. It is
therefore comuon to pay ewphasize on the conduct of the
tortfeasor; his failure to take a reasonabkle care anu
precautions to avoid the act which caused the wrong
complained of . 0On this point, Lord Macmillan cobserved as
follows:z- |

The emphasls iz on the conduct of the

person whose act has occasioned the

injury and the question is whether
it can be churacterized as neqligent,

By vperation of the principle, the plaintiff need
not establish »#mens rear as it is the case in criminal
trials., 1In the alternative, what the law is required of the

Plointiff is tc show that the tortfeascor's action was blame-

worthy.
Hizstorically, fault principle is used in two ways,

namely;:—~ |

i. A test as a basis of knowing liablility so that the
defendant pays for a wrong caused to the plaintiff
because of the defendantrs act i.e; A person who
causes a wrong or injury because of his fault
shouuld be asked to compensate his victim.

ii. on the corollary, a person who cauues a wrong to

another person without a fault on his part should
not be asked to compensate his victim. And in

this context, the general principle of law is

4. Read V5 J. Lyous & Co. 1.td (3946) 2 aALL _ErR 47
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Ho liability without fault.

Meanwhile, it must also be pointed out that the fule
of a tortiocus liablility on the basis of the defendants®
fault also applies to situatlions where both the parties
are guilty of fault; and in this regard, the modern law
of contributory neglijzence applies. 7Therefore, in the

case of Olayinka vs ng}QJS the defendant was shown to

have bzen guilty of negligent driving. It was however

shown that the deceased was gullty of contributory negligence
by moving into the read without first ensuring that it is
safe to do so. In apportioning liability, the court remarked
as follovwss~

* -y

The defendant was largely responsible
for the incidente—--——w I consider that
the apporticonment should be in the ratio
30% to the deceased and 70% to tre
defendant.
Mganwhile, even if fault has been directly linked
to conduct of a particular person, the law under which
remedy vould be sought for may not be that of a tort-based
law, and if this 1s the case, thens such remedy would be
pursued under other laws.
For example, if tne wrong is a criminal type,
the victim may be compensuted under criminal injuries
Compensatlion Board (1964)}. And under thils arrangement,
courts have heen empovwered to award compensation to accident

victim for personal injury, or to victims who received

- . . b .
injury as a result of crime of vieclence, or, accldernial

5. (1972) 4 ¢cCHCJ 100 at p. 106 Ce e

b. see Criminal Injuries Compensation Board as
consolidated in 196%, para. 5.
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injury that is receijved when a suspected of fender was
be ing arrested7 e.t.cC

In R vs CICB exparte ince,8 a policeman who was
at the scene of a break-in was killed because of a collusion
of an on-coming vehicle. It wasg held that his widow ought
to be compengated, although it was found ocut that the police
was quilty of contributory negligence. Therefore, this
cagse is now a floodgate for policemen, if on duty to receive
éompensation on any injruy which is caused to them during
their work.

Agdain, in R vs cICcB, eXparte scholfiglg,g on

suspiclon, a policeman went to where he thought thieves
were hiding, but he found no vne. ©n his way coming back,
he injured himself, The court hald that his "injuries were
diractly attributable to tha attempted arrest of a suspected
offender". ©On this basis, the policeman Qas awarded |
compensation under the scheme.

In the same vein, compensation will also be
avallable in situation where an old women had a heart
attack because of the fact that she witnessed an armed raid

10 —_

at her place of work. But, there 1s no award ina

~

situation where a woman suffered depression because she was

1
told that her daughter had been sexually assaulted. b

7. ' Se€ R Vs CICB ex parte dowes (1977) 3 a11 BE_R, B854
8. (1573) 3 ALL ER 808

9. {1971) 2 A.L E.R. 1011

10. criminal Injuries Compensation Board as consolidated

in 196%; 8th Report, Paragraph 7.
11. Ibid, See pPage 11
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AS a contrast also, Inl_vs CITR Exparye Clowes

a peliceman wWas injurvd by a gas explosion during an
investigation of a gas leak. The cause was because of a
sulcide done by the occupler by breaking off the end of
the gas pipe. Here, no compensation was awarded because
vthe deceased had neither lintentlonally, nor recklessly

caused, the policeman's Injuries~-—w-— “13

Inclusive in the scheme is a situation where a
victim sustained injuries because of crime of violence.14
or moioring offences in a situation where a vehicle was
deliberately used as a weapon i.e. if such vehicle is used
to run soﬁeone down.ls Or, accidental injury that is |
sustained when a suspected of fender was beling arrested.16

However, it wust be polnted out that if the victim
iz guilty of contributory neglig:-nce, the scheme under
paragraph 17 allows the Board to consider the conduct of
the victim before and after the offence so as to know if
he can gat full award or any award at all. For example, victim

of sexual ofience will be deemed to be at fault if she runs

risk for her own safety, by accepting lift from a strangar

late at niqht.17 Qr, in.a fioht between offender and victim
12. {1977) 3 ALL E.r, B54
13. See Atiyah, P.S.: Accidents, Compensation and the Law

’nd & 3rd Rdirions, (Weidenfeld and Nicholson), (London) .
14. (Supra} at p. 10.

15- See Ati‘yah" -PcS- (Supl"‘a) at Pa 343-
16. gee R vs CICH eX parte Lawton (1972) 3 ALL ErR 582
17, Criminal Injuries Compensation scheme (1969) as

amended: Paragraph 17 (contributory Negligence).
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and the victim was injurew. 1In this case, 1f the person
who wuants compensation is the agressor, then he will not
be entitled to compensation. In the case Dfliﬂfgﬁz-if
gglﬁgggjia it was cbserved that if a person initiates a
serious assault, and he received more tkan what he bargained
for, then he will be met by a pleas of volenti non fit
injuria, illegality or contributory negligence,

However, a trivial assault met by a severe ong may

19
encitle the victime to full damages at comvon law.

It should be noted that there 1s differerce between
contributory negligence under tort law ana what obtained
under the scheme, In tort, the law is that negligence
which is weca gually irrelevant” is to be ignored. Therefore,
a plaintiff who carelessly sits on a dangerous wall will

gebt {211 damages if he is negligently injured by a stray

. . 20
bullet from a careless hunter, Eut, under the schemz,

a conduct subsequent to criminal assault is irrelevant. This
is why criminal record or immorality of the claimant is often
disregarded unless it is in a way linked with the crime

which caused the injury.21 Therefore, immoral act is not

Al

in itself a reason for reducing an award, unless it was

provocative or reprehensive.

18, (1977) Q.B. 94

19- Lane Vs Holloway (1968) 1a8 379

20. See Jones Vs_&}vox Quarries Ltd (1952) 2 g €08
21. gee Criminal Injuries Coméé;;;;;g;*;;;;%éjdé;g-

Renport, paragrapn 10.
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Aarguing for an award of compensation on criminal
injuries by the scheme, it was observed:
Morally justified as in some measure

solving the nation's constience at its
inability to preserve law and order.22

Inspite of this however, the scheme has been
favulted. For example, it was observed that though victims
of ¢riminal wrongs have tort c¢laims agalnst thelr-assalilants,
vaet, in pracltice, this is of no signiflcant value .23
Fundamentally, ithe aim of seeking legal redress
in a court of law is to restore the victim to his former
positién by way of "compensation" yet, one taecognises the
fact thab compensation may be avallakle for the victim
under two or more systems. And whecre thls is the case, two
sugqg2stions have been propounded.24 First, the victim may
be pald by one system alcone,or by two or more systems so
Liat recovéry/refund of money paid is made from other system (s)
., based on an agreed proportions. Infact, this is often
noticed under insurance scheme upuer the ‘octrine of
subrogation. And priwarily, the aim of this rule is to avoid

double compeénsation, although thig is with some exceptiOnsﬁs

21. See A Pearson Report, vol. 1, paragraphs 1588, 1591

23, Seze Crimiral Injuries Compensation scheme, 7th
Report paragraph 17. '

24, See ATIYAH, P.3. (Supra) at page 443

>

25. See ATIYAH, P.S. (Supra) at page 445
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In ancther development, remedy can also be
sought for under personal insurance scheme, especlally if
it involves loss of property via a c¢riminal act which
is covered by & private insurance scheme, In this regard,
the primary aim is to replace something with a "measurable
financial value.» pand if there 1s a coverage unda2r two
or more scliemes the victim (insured) cannot claim more than

one ide mnity. For example, in Gale vs Motor Union

-k A e #

_Lﬂéggggggmgga_ytqus property under an insurance cover was
destroyed. It was held that the insured cannot recover
both in tort, and under the insur.nce scheme. aAnd that if
after collecting money from his ingurance company, but later
on sues the defendant, then the money he ceollected will
be on behalf of the company.
The déctrine of subregation operates to the

effect that if two persons are legally under a liability
to compensate a third party on a loss, and between these
two persons, one 1s under a primary llability, and the
second ls secondarily liable, the latter is entitled, if he

pays the logs, to ke subrogated to the claims of the
third party against the person primary 1iab1e.27 Therefore,
ii{ a servuntrs negligent act caused his employer to be held
liable to a third party «nd the emplover was insured under
an Insurance scheme; primary liability will be on the servant,

In the same vein alse, if A's Insured houses was

destroyed by fire because of B's negligence, then A can claim

2b. (1928) 1Kp 359 )

27. See ATIYAH, P.S. (supra) at page 450.
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from his iﬁsurance company. However, the company can :
later 6n recover the money by suing 8. But, if A and
B are insurcd, then each can make a cluim against hisg
own company for the damage and then each insurer is
subrogated to the claim of its insured. Even though, in
practice, insurance companles prefer kneock for knock
agreement to subrogation. _

At this juncture, it must be polnted ocut that
reasons used to justify the use of fault principle as
foundation of liability in tort are premised on the
followings:

&) That the principle has a great dominance and
impact on the entire law of torts. Example of
this can be seen in most major deveciopments Lhat
tock place in the present compensation scheme.
such include compulsory third party insurance
scheme for benefit of road traffic victims,
law Reform act (1934}29 which allows proceedings
against an estate of a deceased negligent person,
compulsory insurance on emplovers for liability

to their employees,Bo concributory negligant Act

28. S2e 9. 3, Chp. 233, Motor vehicles Third Party
Insurance Act. (1930 Laws of the Federation.

29, 5« 3, Fatal Accidents Law (cap 43} The Lavws of
Horthern Nigerian (1953).

20. see S. 40, Cchp., 470, wWorkmznts compensation Act
(1990) laws of the federation.
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which extends 1iability for fault e.t.c.

In view of this, writers like Sir John Salmond has
observed that the whole law of torts as 2 set of moral
principles which is to be baged upon » concent of fault

i.e, that 1iahility <hould be unan fanlf, but nothing
Alae, On this ground, the whole idea of liability upon
fault alonc had made the New York Court of Appeal Lo

declare as unconstitutional a workmen's coupensation Act,

This is beCese it made san employer to make commensation

to workmen injured without any fault on his part,

b. Another argument is rested on the fact that liability
in a tortious action must be with s prove of wrong

in ention or culpable neglizence on tie defendant,

In this regard, Salmond31

obgerved =5 follows:-
Pecuniary compensation is not itself
the ultimste obJect of a sufficient
Justific tion of legal lisbility. It is
simply the instrument by which the law
fulTills its purpose of pencal coercion,
When one man does harm to ancther without
any intent to do so and without any

negli ence, there is in general no resason why

e should be b11ed t ke

gg%pgnsgﬁié% tge Egggp%é merglgashifted Erom
the shoulders of cne man to those of another,
but it remains equally heavy, Reason demands
thet a loss shall lie where it falls, unless
some pood purpose is to be served by
changing its incidence, and in general the
only jurpoce so served is that punichment
for wrongful intent or negligence-----~-

30, BSee Part III, Coniributeory Negligence, Civil
Libaility (Miscellaneous Provision) Act of 1961, Law
of Federation of Nigeria,

31. HEUSTON, R.F.Ue: Salmond on the law of terts, 16th (ed. )

London, Sweet & MaX,eyt (1973).

N
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peanwhile, in the recent time a Canadian author
has sum up this point in the following words:
One value at the heart of tort law is
the notion of individual responsibility
something thut is central to western
civilization. 33
However, inspite of the arguments examined above,
there are certain instances when the principle becomes Very
jrrelevant. Infact, in tort, generally, fault has never been

and 2ven presently, it is not an essential element for

tortious liability. This is because:

ee———=It is contrary to the whole law of
trespass, to much of the law of nuisance,
to the law of defamation, and to the =
responsibility of principals for their
agents. 34

Against this background, one may be liable, even
though no fault has been attributed to his conduct. For
example, under the law of property and law of restitution, an
owner of a stolen goods, can recover his procperty back, or,
he collects compensation in 1ieu, even from a bonaf ide
buyer for value. Therefore, Mr. A« who in good faith buys an
article from a thief will surrencer the goods or compencate
the c4ner. Again, Mr. A who ‘has been over paid by mistake
will be asked to restore the money. in this example, there
is no necd for a prove of fault. This is because the defen-
dant's liability is not based on fault, but if it is, then,
such wfaultn is so-called or noticnal. This can be seen

where a third party who is actually not at fault is vicariouslV

33. sce Linden, Canadian Tort Law (1978) at p. 13

i, see polock; "A Plea for Historical Interpretation”.
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liable for the tort committeau by the actual trotfeasor.
in this rcoard, fault of a third party is really irrelevant,
fFor exanple, this can best be seen in a collective liability.
in this context, responsibility is sought to be imposed on
a large group of people e.g. company, governmental
parustatals etc. fur the r tort committed by their servants.

35
In the case of Camarthensire Countrv Council ys Lewis

a child under the control of the cefendants, moved cutside

the premises of a nursery school towards a busy road. A
coming vehicle, in order to avoid the child, crashed into a
tree. The child's teacher was held liable in negligent.
But Lhe House of Lords freed the teacher, and in it stead,
the defendants were held liable. The court observed tnat
the d:ifendants should not have allowed an unlocked gate at
the end of a lane near a nursery school bordering a busy
road. But the questions that remained unanswerea arc:

who is at fault? 1s it every c uncillor who ought to have
proposed a resolution at a meeting of council for the
appointment of someone whose duty it was teo prevent such

accident? The Clerk, or head-teacher of the school?.

rorecover, if the offence being complained of
is a subject m tter of an insurance claim, the real tort-
feasor may not necessarily pay the compensation. "In it
stead, it is the insu:ancé company that will pay for the

claims involved.

35, (1955) AC 549
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At thiﬁ juncture;.it is imﬁortant to ébsefve that
there %re also other instances when the rule of fault
principle does not applvy. These instances have often
been regarded as exceptions to the use of fqult principle.
Thegse exceptions are three and they can ke ohriefly

examined as follows:-

3 "~
letcher.

1.3.1 Rules in Rylands vs

S subject to some exceptions, the law propounded under
this rule is to the effect that a defdendant who for his
own ben:fict brings on his land, collects and keeps thzrein
anything likely to cause mischief if it escapes is
presuned to keep suchithing at his own risk, In other
words, he will be hald li;ble and answerable for all the
wrongs whlch are direct and the natural consequences if
sucn thing escapes,

However, it must at once be added that the defendants
liability is not based upon any fault, negligence, or,
because the defendant intended the result. Rather, it is
based upon the fact that the defendants' activity was
frought with exceptional risks, and because of this risk
it is only fa.r and just that the defendant should be
held 1iable for the attendant results éf whakt he brought
inte Lhe landa l |

The requircment of the rules include the iollowlings:-

36. (Supra) at p.6
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i. an'escape from the defendant's land to the

plaintiffr*s land.
ii. The defendant must be 1 control of the land.
iii. The defendant must use it for a non-natural purpose.

iv. The thing brought and kept must likely do mischief

if it escarpes,

[}

Meanwhile, though, the rule is a common law cne, yet,

it has now Leen used as part of the Nigerian law. Therefore,

in the case of Edhemowe vs shell Bp Nig. Ltd._,__?'7 the

defendant during the course of its operation dug a waste
pit to store oil, The pit filled up, and then escaped
into the plaintiff*s land. This cauvse damage to the
plaintifi's fish pond and his fish., The court held that the
accupulation of oil in a waste pit is a non natural use,
and the defendant way held liable accordlngly.This was
because the defendant had "breached their absolute and strict
duty ko prevent escape'.

Again, the same rule was also applied in.thé case

38
of chief Otuku and others vs shell By. In the case,

crude oil escaped from the defendantt's land to the plaintiff's
land., This destroyed the plaintiffrs well and juju shrine.
The plaintiff suved, and the defendant was held liable

wnder the rule Ior the escape and the consequont damage

37. Suit not UHC 12770 (unreported Ugheli High Court.
285/2/1971.

34, 3uit No BHC/83 (unreported) Brori High Court
15/171985% ~ T -
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on the ground that oli is a dang2rous substance.

gimilarly, the rule was also relled upon in the

case of ymudje vs shell B.p, pPetroleum Devt. Co. of

LT N T T

Nlgeria L.td..39 Here, the platinif's complaint arose out

of oil exploration of the defendant i.e. that the defen- e
dants blocked and diverted a natural stream thereby
interfering with the plaintiffrs fishing rights; that the
0il waste accumulated by the defendant has lost control,
escaped to plaintiffrs land and caused destruction to
it. As per the first complaint the court held that the
defendants were not Fiable because the blockage-had not
caused flooding of plaintiffts land, but a mere starvation
of water and fish. Thus, there is no escape of water
from the defendant's land to the plaintiff's land. On

" the sécond issue, the defendant was held liable because
there was evidence of crude oil waste which was accumulated
in a pit on land under their control and this has es&aped

to the plaintiff's land and this had polluted the

plaintiff*s ponds and killed the fish.

1.3,.2 Vicaricus piability

As another exceptioﬁ to a fault principle, a third
party can also be held liable under the doctrine cof
vicarious liability for a tortious wrong that is committed

by another person, even though, this third party has not

bean found guilty of any fault. This exception can be

39, (1975) 11 s.C. 155
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seen between a principal und agent, employer and employee

e.t.c.s In W.N, Iko vs John Holt and sons Ltd and D.S.

ggng§410 the car of the second respondent collided and
damage the appelant's vehicle. The driver was employed to
drive the second respondent's car. The case was dismissed
Ly court of first instance, but on appeal, it was held
that the master is liable for the tortious act of his
servant. 7Thus, appeal against the first respondent was
allowed.

Similarly, the rule was also relied upon in the

case of Qbafemi pkingbade vs Sqt omonede and 1 cors,!"’l‘1

the plaintiff/appelant sued vicariously for the gun shot
that was caused by the first respondent. At the court of
first instance, the second respondenct was held not vicariously
liable because "the police service commission has not been
shown to employ any person for deliberate shooting of
innocent citizens. The first defendant———e—= was merely

on a frolic of his oWn=——————=t", But, on appeal, it was
observed that a master 1> respcnsible for the tortious

act of a servant committed within the scope of his employ=-
ment; it matters not that the tort is wilful, or, not
beneficial to the employer. That the first respondent

was only doing what he was employed to do when he shot

the appelant. Thus, th> second respondent was held

40 . (1957) Fsc 30

41. (993) 2 NILR Page 1
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vicariously liable for a wrongful act of the first
respondent, Salami J.C.A, observed:

m—=ww—-the rational is that if

there is any responsibility to

be fixed, it has to be borne by

the party who placed a scoundrel

in a position to harass an innocent
citizen—=——wm- 42

The appeal succeeds and the first and second

respondents were jointly and severally liable,

1.3.3 where prove of Intention is required

Ags another exception to fault principle, liability
will not follow in some certain situations unless and
until a requisite intention tending to show the guilt
of the defendant 1s shown on evidence. Therefore,
in an action for bagtery, the act complained 5}‘must be
done intentionally, Th;s is because a mere negligence_
or recklessness of the defendant will not suffice,

S$imilarly, before a defendant can be held liable
for an offence of false imprisconment an act positive to he
intenticnal from the defendant must be shown on evidence,
But if the defendant acted bona fide and had reasconable
grounds to believe that the plaintiff should be imprisoned,
then, liability will not follow. -

Moreover, in a case of trespass to chattels, an

intention or negligence must be proved before lilability

follows, but an intereference with the goods which is

42, (1993} 2 NILR at p.2
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rather a mere accident 1s not enough. Therefore, if ;,
during the course of carrying out excavation on a land
which is in the posession of B, struck and caused
destruction to an underground cable of the plaintiff, A will
not be held liable. But, it must be added that accldental
tresspass differs from a trespass done out of mistake,

If an interference is intentional, it will not be a defence
that the defendant would not have commit the trespass, if
the wrong had been done out of mistake as to the existence
of his right. For example, if A interferes with B's
property thinking that it is his (A), then, he will be

held liable in trespass. This is because the act was
intentional, And this will be immaterial that he did not
know that the act was trespass. This example differs from

the first case above in that the act was unintentional.

Furthermore, in a case cr conversion, a prove of the
defendant's intenticn is essential. For example, the
defendantts intention must be to deal with the plaintifi’s
goods by exercising dominion over them on his own behalf
or on behalf of someone, other than the plaintiff., 1In
this regard, it will be imméterial that he did not intend
to challenge the plaintiffrs ownership over the property.
It will therefore not be a defence that the defendant acted
in good faith or that he is mistaking as to the plaintiff's

rights in the property. Thus, in the words of cleansing, B;
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The liability--~-is founded upon what
has been regarded as a salutory rule
fcr the protection of progerty, namely,
that perscns deal with the property

in chattels or exercise acts of 4%
ownership over them at their peril.

It must however be pointed out that an interference
resulting from a mere careless conduct is not conversion.
Therefore, an attendant of a car who neglligently allowed
a thief to drive the plaintiff's car away Is not liable

. 4
in conversion.

Meanwhile, of recent, there has been a proposal
for a partial or a complete abolition of the f ault
principle as a basis for tortious liability. Many
reasons have Dbeen canvassed for this, scome of which
include the following:

A first reascn is that the compensation bears no -
relationship to the degree of fault. For example, one.
cardinal rule under a fault principle is that once it is
shown that the defendant is at fault, then the plaintiff
will be compensated. But this law under the fault principle
has been faulted on the ground that regard is not taken on
whether or not the result of the act compalined of is
catastroph or not.

Morcover, results of a negligent act differ from

the alleged fault that gave rise to it. Bbr example, a

negligent act of tWO.dif ferent perszons will necessarily

43. Fowler vs Hollins (1872) L,R. 7 0B 616 at 632;

44, see ashby vs Telburst (1537) 2 kK.B., 242.

-
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produce different results; while it may be a mere
result in situation A, it may be a serious result in
situation B, Therefore, it has been shown that on every
road accident cases, there are 122 near misses.45 Also,
a yUs' study showed that under normal drivinjsituations
in Washington D.C, even "good" drivers committed an
average of 9 driving errors of different drivers in every
o minutes.46

Therefore, whether a negligent act of a defendant
will .result into an accident or a near miss will be a

matter of pure chance. This is because it has little to

do with the defendant's culpability.

Similarly, as between the plaintiff and the defendant,
there is doubt about the justice of the principle. By way
of an illustration, the defendants' liability can be
limited by denying liability on the ground that the result
is unforseeable p .sequence. But, if liability is imposed,
however extreme the results, and however the enegligent
then it will be unfair on the part of the defendant.

Secondly, attention is often not paid to conduct of the
plaintiff, This can be séen in situation whers no one can
be found for blame worthy of the plaintiff's injury. 1In
this regard, the plaintiff will have nothing as compensation
under the principle, regard not considered, for e xample in

an accident case where the plaintiff drove with a slight

45, ~USTIN , accident Black spot,{ Harmmondsworth) (1966)
at p. 33.

46. pDriver Behaviour and Accident Involvement: Implica-
tions for Tort Liability pp. 176-180 Automobile
Insurance & Compensation Study, US Govt. Pronter
(WASHINGTON) (1970).
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degree pf care and attention; or if the injury occured
in an atte pt to rescue a person in great difficulty, even

though at the risk of his own life. e.t.c

Therefore, it is my view that other criterion
should be put into cosn consideration for the purpose of
apportioning liability instead of seeking for fault, which
actually is not really there.

Inspite of this however, it nust be quickly pointed
out that the plaintiffr's conduct is as a matter of law
taken care of under the rule of contributory negligence

with a view to aportioning blameworthy between the parties.

Thirdly, one cardinal rule of the principle is its
premise on moral rules. Yet, this rule has been faulted
on the ground that a defendant may be negligent without

being morelly culpabie, auda vice versa.

Again, the woral rule is often also not folluwed in
some ce}tain situations. For example, liability of an
insurance company for the fault of an insured person, which
caused an injury to the person of a third party, Here,
this is inspite of the fact Lhat the insurance company has
nothing to do with the alleged wrong. Or, vhere liability
of a servant on account of a fault that causes injury to
his master under the doctrine of vicarious liability.

With these arguments at the background, I will prefer

a mid stream approach in the proposal for a partial or a
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complete abolition of the fault principle. This is
because while it may be:seen as easy for a complé%é
abolition in some situations, it will be practically
impossible in some other situations. The reason for this
stand is not far fetched. For example, in an employer/
employee relationship, such proposal may be possible, and it
has been used with success in jurisdictions like Germany,
Britain, usa, etg. Here, if a worker is due for a compensa~
tion on an injury sustained on the job, the employer will pay
such Wworker without th. need to sue and prove fault from
either side. The essence of this approach is to avoid the '
delay in litigation. And by this approach, such worker is
reimbursed for medical costs, lost of wages, etc.

Yet, it must be noted that this approach is only
limited to accidents on the job caused, or marising out of
and in the course of employmentt, |

Finally, however,these few instances aside, where one
may argue for a non adoption of fault, there are many arcas
where its adoption is of essence. This is because to yield
to a proposal for a total abolition will defeat the basic
principle of tortious liabiltity which is:
| nNo liability without faultr, This is because once
this cardinal rule is abolished, then on what ground and
justification will r tortious liability be premised? and
once ‘this question is answered in the negative, then it will

be a mere academic exercise to argue for its total abolition,
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1.4 INTENTION _

Apart from fault principle aé a foundation for
tortious liability, intention 1is also another form of
tortious liability. Infact, intention as a form of tortiocus =«
liability is so important that in most tortious wrongs,
it must be shown on evilidence that the defendants act was
either intentional or negligent. For example, an act is
intentional if wit is done with full advertence to its
consaquences and a decgire to produce themm,

To start with, an intention is used to mear a'will,
purpose or a design to do a particular act. Again, it
signifies knowledge of a tortfeasor that a result of an
act is bound to happen especially if the result of the act
is desired, but if it is not desi red, then, such event is
forseen to be certained.

Intention is used to describe a state of mind of the
tortfeasor who realises that there 1s a risk that the
consequences will result from his act, even though the result
is nelther certalin nor desired. This 1s because the law
is that liability follows out of a wrong intended.

Although, a person may be held liable in law for conseﬁuences
which he not only desired, but to which he did not even
adverg. In this case, a presumption may be made on the
defendant's intention by looking at what the defendant

said or did at all the relevant time.

On this premise, the general principle of law is
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that "a party must be considered to intend tlat which 1is

L7

the necessary or natursl conseruence of that which he Ag€s.”

And this assertion is best illustratled as fellows:—

a . N —

If T fire a gun at your dog wishint
merely fo scare it, and infact some

of the pellets hit it, it does not

lie in my mouth to say that I intended
only to scare it and not to hit it.

And it would be equslly idle for me,
‘at any rate in the law of tort, to say
that, I nsver wished to hit you, if
infact some of fre shot elanced off the

aroun” and wnundgﬂ vou who were standing
near your dogz, 4

At this juncture, it must be noted that a prove of
intention is very difficult, Intention is s mental state
and so it is.often inferred from the conduci of the
tortfeasor. 'This problem arises out of a common knowledge
that:

the Devil himself knoweth not the
thought of man,}y9

ind commenting on the nature of this problem,

Bowen, L.J, observed as follows:-

the state of a mon's mind is as much 50
s 8 fact a3 the state of his digestion,

47. 8See R vs Harvey (1823) 2 0 & C 257 at 26l

48,  See HOGERS, %,V. H: Winfield & Jolowicz on Tort ( :gth
ed) London, (Street & Muxwei11), (1979) ot p. 24.

ha. Year Book Pasch, 17 Ewd. J,, Fol., 2, P1. 3 per Brian, C.J:

50. See Rdginton Vs, Fitzmsurice (1885) 29 Ch.D.
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It is truism that a prove of intention is required
for the purpose of a tortious liability. For example, in
a wrong of a conspiracy, an intention to injure the degendant
pust be proved. 7This is equally the same in an offence of
fraud.

However, the prcoblem of prove of intention in tortious
acts is not as much as it is seen in criminal trials. For
example, if A strikes at B and an injury results, the issue
of whether A intends the harm will be of little paramount
provided a reascnable man would have forseen that A's act
would occassion an injury to B.

similarly, in a criminal trial, it is a must that
intention comprehend all the consequences of the act. In
tortious acts, however, this will not distinct initial
interference with the victim from the consequences of the
interference will be made. Therefore, if A strikes at B
with the intenticn that a slight harm willresult, but a
greater harm results, yet, A will be held llable for the
grezater harm, And incidentally, this 1s anagéTous with
doctrine of “take your b&ctim as you find him" as propound

under the law of negligence,

1,5 - NEGL IGENCE

Under the luw of torts, the word negligence is used

to connote two meanings, namely:;-
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a, A considerable factor which is used to determine the
liabillity of a tortfeasor on an account of an alleged

wrong caused to the plaintiff,

b. an independent tort which 1s used to mean an
infliction of a damage to the plaintiff, a damage
which i1s caused beczuse of a breach of a duty oi care

aoved by the defenqant to the plaintiff,

However, it is in the first sense that this present
discussion relates, or all about. Therefore, negligence
is an act which is dope without paying any heed to the
consequénces of tre act. In tnis regard, it is usual and
common to describe the defendants' conduct which causes thé
wrong as been careless., |

The word neglligence as used here is a form of mental
element of the tortfessor. Thus, it must be proved for the
purpose of appertioning liability to the defendant. Tris
special feature, primarily, makes 1t to be distinctly
different from a tort of neqgligence as a separate tort;
the meaning which the second definition above connotes,

Negligence as a form qf mental element is used in
contra distinction with intention. Although, most often
than not, tortious acts like assault, nulsanc:, defamation
e.c.c. may be comnitted without the necessary intention.

Oon this basis, liability is premised on his non-challant
attitude or his inadvertence as to the ultimate result of

his conduct,
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A distinguishing factor between negligence and
intention is where there is a full advertence to bath the
conduct and its consequences, yet, there is no desire for
the consequences. A practical illustration of total
inadvertence is in a situation where a signal man falls
asleep an: thereby causes a railway collision.

on the other hand, an example of advertence to.an act
and the conseguenceés without a desire for the conseguence
can be seen in the caseé oflgggggag;qq~manlov§551 In this
case, the defendant was warned that the haystock is likely
to overheat and to take fire which might spread to the
land of his neighbour. Yet, he did not head to this
advice, Therefore, he wWas held liable for the destructlion
causad when the stack caught fire,

At times, negligence is often used to mean a standard
of behavicur to include instances where a person has been
careless because he did not behave as a hrudent man would
have behaved, either because of his inadvertence oOr
otherwise., and it is in view of this that Alderson, B. in
the case of plyth vs airminghamwygpgy;ﬂggggmggd?2 remarked
as follows:

= : —

1t 1s the omission to do something
which a reasonable man, guided upon
the consideration which ordinarily
regulate the conduct of human affairs
would do, or doing something which

a prudent and reasonable man would
not do.

51. (1836) 3 Bing N.C. 468

52, (1850) 11 Exch 781 at 784



31.

The sense and meaning which this definition connotes
is to the effect that a negligent or a careless act,
without the existence of a duty of care to the victim will
not lead to a tortious liability. It 1is therefore not

surprising that Lord Esher remarked:

A man may be as negligent as e pleases
towards the whole world unless he owes
them a duty. 53

E
In NEPA VS AkpataJ4, the plaintiff/respondent sued

the defendants for daemages for negligence arising from their
installation of high tension electric transmission wires
over and above the properties of the plaintiff. The trial
court decided in favour of the plaintiff/respondent. On
appeal, the court observed amongst other things that before
a liability holds, there must be a sufficient relationsnip
of proximity between the parties to such extent that in the
reasonable contemplation.of the defendant's carelessness,
it is likely that damage is caused to the plaintiff. and
in this regard, a prima facie duty of care arises. If this
is true, then liabilicty will follow.

At times, it does happen that the consequences of
the defendants' careless act is far reaching. Here, the
usual concept of the re.cteness of damage will apply; a
doctrine which is used as a law and standard test to set a
limit to extent of the defendant's liability for the

consequences of his negligence.

53. _Le _Lievre vs Gould (1893) 1 o B 49 at 497

54, (1991) 2 NWLR 536
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Therefore, a basif principle of the law aque is
that a defendant is liable only for those consequences
of his negligent act which asre not too remote, And it will
be immateriasl that on the application of the "but-for"

test, the defundant caused the act complained of,

By extention, it is no dispute that the defendant
cmaged the zll:ged wrong, yet the loaw will s1till not hold
him liable for all the direct consequences of hissct,

This is beCajse g pprson.is only 1ishle for sich consemuenCe
as a reasonable men would forsee as the natural and probable
consenuence ¢f the act, Therefore, consegu:nce which are

£5

nol forsecable are taken as “"too remotle,

In Oversea- Tankship (U.K.) Ltd Vs Morts Doct &
1)56

Engineering Co, Ltd (The Wo... Mound, No. , it wag

observed that conseuences will be toco remote if a reasviaul’

malt would nol have foreseen them, In this case, the defendants 1
neglirently discharpgsd o0il from thedir ship to where the
plaintiffs were carrying out welding works. This set queed

fire and damage a lot of Lthings. It was held that since the
defen:'ants neither knew nor ought to have known that the oil

can catch fire if poured inside water, then, they cannct be

reasonzbly said to heve foreseen that their act would have

damuneed the plaintiff's wharf. The damage being too remote

55, UMbRaAH, B.C.: Moedical Practice In Nieris, Longman,
Nigeria (1989), Paze 127.

56, {1961) Ac 388
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and 50 Cannot be held liable. But’ he Was however held
Tiapie for fouling of the ship ways because it was a

foreseable resull of the discharge of the oil.

Meanwhile, one cardianl principle of law is that he
who asserts must prove such al]egation.g7 Thercfore, the
burden of proof of z negligent conduct of the tortfeasor
lies on the plaintiff, In this regard, a careless conduct

mast be inferred from:

a,. the facts proved and which have an ipdir€ct link

to the torifegsor's state of mind,

b, the tortfeasor's conduct which fell short of messgure
set by luw, and which is normally thasf{ of a ressonable

man, and,

C. the manner in which a reascnable man would have behaved
is determined with reference to the consequences that

such 3 map would have foreseen.

Lastly, in this context, an acceptable definition of
a reasonasble man, in a summary, form is; e e

------ casonablé is not the unduly timorous

man who peTCFives'daanr where one does not
ex1qt- he is not even the non~challent who
He is not a paragn of circums pect;or

r ther he 1Is s man who is presumed to bLe
free from over apprehension and from over
confidenc@em—mmna=an 58

57. Okubule vs Ovabpola (1990) e NWLR pg. 147 =t 723.

58. IK=iUONYE, A.B.C.: Professicnal hegli -ence; Medical

Profegsion, A paper presentrd at the dnanbra State
Law Conference, Reld on 10th & 12th December, (1986).
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1.6 . MOTIVE AND MALICE

1.6.1 MOTIVE:- The word motive is used to mean
something which prompts a person toe do an act, or, a h
failure not to do that act. It is therefore common to
use fhe word as a synoenym to a reason for doing the act
complainzd of.

gimilarly, it is also used interchangeably with
malice. 1In this context, an evil intentlon for doing the
act may be inferred from the overall surrounding circum-
stances of the case.

However, it must be cobserved that subject to rules
in criminal tria)g, & Motive for doing an act (tortious
acts) is irrelevant for tha purpose of finding out blame-
worthy for tortious liabillity. This is because an invasion
of one's civil right/gfyfollowed by a tortious liability.
It is therefore immaterial whether such motlve 1is good or
bad., This is because the law is simply that it only cares
about what the tortfeasor has done, but not to make inquiry
as to why the defendant has done the act compalined of.,
And the justification oflthis attitude of the law is to
avoid the danger of allowing courts to determine ligbility
of a defendant on the bagis of making inferrence into their
own opinions and prejudices as to the propriety of motive
of the tortfeasor. Another reason may also have been the

need to avoid the difficulty of ascertaining what motive is,
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By way of an illustration, therefore, if an act is
unlawful, then the fact that the tortfeasor has a good motive
for doing the act will not be a good defence to escape
tortious liability. Conversely, if the act is lawful,
the fact that the motive of d:ing the act is bad will not
make him tobe culpable for dolng the act.

This illustration can be amplified in the following

59
judicial decisions. For example, in allen vs Flood,

the respondents were emploved to do some repalrs on a S
ship. The appelants objected to the respondénts doing

the work on grounds of some certain trade practices. The
respondents were accordingly refused the job. It was
shown on evidence that the interference was done to punish.
the respondents on account of what they have done in the
past; an evidence ofbad motive. tThe respondents sued;
and the jury h2ld the appelant liable on ground of
malice. But, reversing this decislon, the Appeal Court,
h=1d that the appelants had viclated no legal rigbts of
the respondents. This is because they have done no
unlawful means in procuring the respondents*—dismissal
Also, that the action ﬁgs not actionable however malicious
or bad his motive might be. The appelant was accordingly

held entitled to judgement. The case of Wilkinson vs

Downtoneo is also another authority. Here, the defendant

by way of joke made a false statement on the state of health

59, (1898) Ac 587

60. (1897) 2 q B 57
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of the plaintiffts husband. The defendant meant this to
be true and s¢ the plaintiff suffered an injury. The court

in heolding for the plaintiff remarkeds

—=m—wPThe defendant, has, as I assume
for the moment willfully done an act
calculated to cause physical harm to
the plaintiff—-——- that is to say, to
infringe her legal right to personal
safety, and has infact thereby caused
physical harm to her ——— .
This wilful injuria is in law .
malicious, although no malicicus
purposz to causeé the harm which was
caused nor any motive of spite is
imputed to the defendant.

Nevertheless, a prove of motive is relevent in
some certain situations. For example, the law is that a
defendant may escape liability if he can satisfy the court
that the allkged wrong was done in & bonafide exercise of
his legal rights. 1In this case, no amount ©f pearsonal
hatred or bad motive operating in his mind that will make
the lawful act to be unlawful. But, if a privileged act,
in the exercise of a legal right, done malafide in the
abuse of it so as to injure the plaintiff under a false
pretence of using the privilege, such privilege will be loﬁt
at once, Accordingly, a clivil action will be maintalinable
against him. Here, liability is not because ' it is
malicious use of the privilege, but because tha privilege
was not used at all, the act being unconnected with it as

if it had no existence.
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Therefore, in the case of Bradford Corporation vs

4o

Eickles61 the tortfeasor was held liable. 1In this case,

the defendant was annoyed of the refusal of the corporation
to buy his land. In an attempt to retaliate, he sank a
shaft on his land. 1In holding him liable, Lord Macnaghten

observed as followss:-

1t is the act, not the motive for

the act that must be regarded. If

the act, apart from motive, gives v
rice mercly to damage without legal
injury, the motive however reprehen-
sible it may be will not supply that
element. _ - -

Similarly, in the case of Keeble vs K Hickernigill,62
this laﬁ was also used. Here, the defendant with the aim
of injuring the plaintiff 1n the use of his duck aeccoy,
wilfully fired off guns upon his own adjoining land &nd made
noises so as to frighten the plailntiff's ducks fromw his
decoy. This act was held to be tortious because 1t was
intenticonally done with a sinister mwotive which is within
the legal definition of motive. Although, the defendant |
has a privilege to shoot upen his own land, and if in the
bonafide use of it, and he made the same noises on the
same spot and with same Eesults in shooting h}s own game,
he will be acting withip his right to use it as pleased for

his own legitimate purpose. But, because he was not doing

"this; he only use the land for aim of injuring his

neighbour in his trade, he cannot justify himself under the

.riqht he would have made.

61l. (1895) ac 587

62, 11 East 574, M
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This Law also extends to words spoken, or a libellious
publication. For example, A gives a bonaflde character
of a servant to an intending eémployer. In doing this,
he is privileged toc say what he honestly knows to be
true, though, in doling this, wrong may have bean caused to
the servant. But, if under a mere protection of giving
honest statement, he knowingly abuses it and out of spite
to the servant, he knowingly and falsely gives a bad chara-

cter, he will he held liable.

1.6.2 MALICE

This is used to mean an i1l will or én evil motive.

63
In the case of pickson vs Earl of Wilton, Lord Ccampbell
observeds: .

any indirect motive, other than a
sense of duty is what the law calls
nalice.

Similarly, inTurnbill vs Bird,64

Earl C.J. describes it as;-
malice means any corrupt meotive,
any wrong motive, or any departure
from duty.

. . 65 -
Again, in Brown vs bunn, Lord Herschell

describes it asg

malice means making use of the
occasion for some indirect purpose.

63, (1859) 1 F & F 419 at 427
61, (1861) 2 F & F S0B at p. 524

65. (1893) 6 R.67 at 72



40.

However, in the ordinary usage of English

language, the word is used to mean two things namely;-

Intentional wrong doing without a cause. And under

this heading, it is used to mean il1 will, or a

wrongful act which is done Inkentionally without a
just cause. Therefore, it is of essence to plead,
in a tort of defamation generally to describe that

the publication was done “falsely and maliciously'.

Tmproper motives aAn improper motive as used in

this context has been used as synonym to malijce,
Thercfore, the law is that malice or impropert
motive 1s relevant for the purpose of tortious

1iability in some certain tortious 1 actions. 1In

othoar words, this sub heading is an exception to the

rule propounded in the case of allen vs Flood

Therefore, before liability follows, the plaintiff
must prove an existence of malice or improper

motive. These instances include the following:

i, Malicious prosecutions

In a tort-of malicious prosecutliony-a prove of
malice is very important before a proper tortilous
Liability could follow. 1In this context, malicious

progecution is an instance where the defendant's

procecding was not motivated by a desire to secure

66.

(Supra)

L
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the end of justice, but acted upon out of spite and

hatred of the plaintiff.

Howeveyr, it must alsc be known that an action will not
succeed if the defendant can prove that the facts whilch he
acted upon vias reasonable and probable cause for initiating

the proceeding. For example, in the case of 3,J. Ogie

and 2 ors vs €. Uke & 1 oglb? the plaintiff was to be
installed as Ovie on a-namgd date. But, before £ﬁis, date,
the defendant caused a sumnon to be served on the plaintiff
so as to prevent the inmstallation. oOn issuance of the said
sumnon, 'the defendant was convicted, but thls conviction was
later on set aslde on appeal. The plaintiff thercafter sued
on malicious prosectation., Here,the court held that the
defendants acted out of spite in prosecuting the plaintiff
and that their true motive was not to ‘s2cure the ends of
justice; rather to avenge thelir disappointment on the
plaintiff who had won the Chieftaincy of their clan. Infact,
Onyeama A«G.J. observed as follows:=-

Oon the evidence I am satisfied that the
defendants, in prosecuting the plaintiff,
acted out of =zpite. The QOkpara pecple
were clearly plqgued at loosing the
chieftaincy and were determined to
prevent by all posgible means the plaintiff
being crowned Ovie of aAgbon. The timing
of the first summons, the constant
meetings at which the plaintiffs?
caronation was discussed by Okpara

people and the persistence in the
prroseéction by appealing point to this
determination.,

67. (1957} WRNLR 46
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6
gimilarly in $,0. Eriavbe vs Jokote and 2 ors,

the plaintiff was released of an allegation of having
stolen money. The basis of his release was that there was
no lack of c¢vidence to substantiate this. Yet, a
proceeding was initiated before the magistrate court. But,
he was also discharged and acquitted. The plaintiff now
sued for mallciocus prosecution. This was proved and the
defendants were accordingly convicted as charged. fhe
court observed as follows: As there was want of reasonable
.-care on the part of the defendant to check the true facts
before prosecution, there was also a want of reasonable
and probable cause for the prosecution. This was shown
on evidence that prosecution was not to punish the plaintiff
for a crime, but as a means for the defendainrs to cbtain
and controcl the government grant,

Lastly, thls law was also followed in the case of

ravin and azei2 vs alinah & Aqhilii? Here, the plaintiff

was sued for stealing coconuts from the plantation, but
he was however acquitted of this offence. The plaintiff
then sued for maliclous prosecution. Foster sulton, in
giving judgement salds: |

As Park J, Said in Mitchell in vs Jenkins
ttthe term milice in this sort of action
is not to be considered in the sense

of spite cor hatred against an individual
but of mslus aninus, and as denoting

that the party is actuated by improper
and Iindirect motives”, atkin L.J. in
Meering vs Graham Wnite aviation Co,
thonest believe seews to me to be the

6 8.  (1959) WRNLR 63

9.  (1953) 14 WACA 267
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substantial thing that has always

to be decided” and such believe vmust
be not merely belief by the prosacutor
in the guilt of the person, but it must
be a belizfi that the prosecutor will

be able to advice szuch evidence before
a jury or the court has would justify
the court in convincing the accused.

_ Therefore, using this test to the casé at ﬁand, it

.was held that the fact that the defendants had no honest
believe in the guilt of the plaintiffs constituted malice
in fact. But, as a contrast to thls case, it was held in

= 7 g
the case of obl v. Chukwuma 0 that if the defendant was

merely doing his duty and was not actuated by any spite,
i1l will or other uteror motives towards the plaintiff

then action for malicious prosecution will not lie,

Similarly, in some certain situations, a mere presence
of malice will not lead to hability, if it can be shown that
no damage was causéd. Therefore, if, in the case of pallen
lgnplood,71 and inspite of maliclous intervention of allen,
and if the defendants de{ied his threats, but he did not
vield to them, then the plaintiff will have no course of
action. This is because thHey would not have been injured.

Furthermore, no causeé of action will lile against a
gheriff far a false return te a Wwrit of execution if the

plaintiff has not suffered actual damage as a resulf of the

false return,

70, (1964) 2 ALL NLR &9

718 (supra)



ii. Defamatory statements;-—

A3 a general rule of law, an evidence of malice
defeaté the defence of fair comment. It is therefore
commen to ask the quasticn on whether the comment was
made sc as to hurt the plaintiff or enlighten the public,
If the answer is yes, then, it is malice. 1In thie regard,
malice has been defined to mean r"any corrupt motive or wrong
motive", or, "making use of the occasion for some indirect
purposet,

Example of malice is a personal hostility at the trial
or an evidence of previous dealings which indicates a

72
desire for revenge. 1In Ebuwa vs United africa Co. Ltd

the plaintiff was accused of unfalr and improper conduct

in the management of tae plaintifft*s bulk oil plant. Malice
was shown through the following facts: One of the defendants
who were in competition with the plaintiffs in the buying

of 0il had tried to exceed his bulk allocation, but the
plaintiffs had failed to persuade the departments to
introduce a system of allocation, given the defendants
preferential treatment,

. . . ' 73
aAgain, in african Newspapers vs coker, it was shown

that the defendantst' continuous campaign for investjigation
into acts of corruption by the plaintiff; this is inspite
of the existed report already made and which had freed the

plaintiff. The trial court remarked;

71b. Turnbill vs Bird {supraj

71c. Brown vs Dunn (supra)

72, (1953) 1), WACA 96, at p. 60

72, (1973) INMLR 386 ‘ ~
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such persistent campaign would inferen-—
tially be evidence of malice sufficient
ta destroy the defence of fair comment,
Against this background, privilege (whether absolute
or conditlonal) is a g¢good defence against publication of
defamatory statements. Yet, this defence is with
qualification; the defendant must act with honest, an aét
which the law recogniges. It must not be done because of
a desire to injure the plaintiff. Thus, 1f an intention
to injure is preoved, then the defence will be lost. In

allen vs F100g374 this law was put as follows;-

————w«T0o commit an’ act which is within
his legal right coes not in itself

af ford a cause ‘of action but that the
person who procures his actien is quilty
of a legal wrong, if he was actuated by
an intent to injure, and is liable

in reparation to those against whem his
evil intent was directedee—ra- 75

Therefore, a defendant may be acting within his
lagal right if he exercises this right under a defence
of privilege against the defamatory publication in
question, but he will lose this protection of the law if
it was done out of bad intention.

By extension, this right may alsc be lost if the
publication is made far beyond what it ocught reasonably
to have reached. ror example, if instead of publishing

the statement to only asB, but the publication was extended

78. (3upra) at p. 57

75. Allen vs Flood (18%28) Ac. p. 95
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to reach € & D. In this case, an exemplary damages may
be awafded to forestali fgture occurence, The ;géional
cof this may be due to the fact that a wicked or spiteful

conduct of a tortfeasor may have increased the extent of

the nature of the wrong.

111 mmm

Essentially, a prove of malice is also required before
a conviction on nuilsance can lie. Therefore, if the
defendants activity is done with the sole aim of causing
annoyance or a discomfort to the plaintiff, then this will
be an important factor to take into consideration on whether
or not his conduct was reasconable. In this context,
malice is used to mean an evil motive. Therefore, if out
of an evil motive, A fires a gun on his land close to
boundary of the plaintiff's land so that the plaintifff's
foxes msicarry, A will be held liable in nuisance for damage
caused to the foxes; thls is because harmful conduct cannot

76
be unreasonable if it was done cut of malice,

Similarlyy a retaliation made because of noise caused
by a plaintiff's music lesgons in an adjoining house will
.attract a torticus liability. This ismore so if the
defendant persistently whistled, shouted and keat trays
against party wall. 1In this situvation, the defendants
conduct will be deenzd actionable in nuisance, and so can

ba restrained by an injunction. +wnis is because the

76, s2e Hollvwood Silver FoX Parm Ltd vs Frowelt (1936)
'i - I l :‘12 a 2"; '



47.
defendants purpose was malicious, but that of the
plaintiff was reasonable and so Will not be maintained

in law.77

1.7 BREACH OF STATUTORY DUTY.

sometimes, public authorities and institutions
are created by law for the purpose of performing certain
activities in the society. Wwhile doing these statutory
activities, rights of the citizenry are bound to be
adversely affected. Thus may have be&en caused due to the
negligent nature of how the activity was carried out by
those representing the authority. Twue enabling law which
creates the authority usually makes provisions on how the
activities are to be carried out, the extent of the
rights (if any) of any person who may have been affected
by its activities etc. Therefore, il there is-any kreach
of statutory duty, and tg know whether liability follows
¢ not, & resort should always be made to such enabling
laws. This is because it is the content of the enabling
law that prescribes whether a brach ¢can amount to liébility
or not. For example, a breach per se without negligent
may'not lead to liability; meaning that a breach has to be
followed by negligent before one can get a remedy. Thus,
if negligent cannot be attributed, liability will not
follow., of, a breach per se will lead to liability. and thils

tallies with the old comron law rules.

77« see pomnford vae Turley FI8671-73Y AT IFR pap, 7086
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By way of an illustration, the old common law
rule in this context is to the effect that if a body is
authorised by statute to do some activities, it is not to
be presumed that the body is immuned from a duty of care,
This is because such body is not permitted to commit
negligence while performing its duties. Rather, a duty of
care is expected from it.
However, if it is in the former situation thereby
barring actions in ng negligence or on any other tort,
then the right which the plaintiff has under the common
law rule would have been denied. 1In this regard, the
defendant is then said to be protected from an action in
negligence or any other tort.78 Thus,in NEPA V Akpata7g
the plaintiff/respondent sued the defendants for negligence
because of loss arising from erection of an high tension
electric tranczinission wires over and above the plaintiff‘s
property, The trial court found the defendant negligent.
But on appeal, it was held that the defendant was not
negligenty the defendant having failed to proof negligence.
Althouch, it must be pointed out that it seems to be that
even if the plaintiff had pro}ed the defendant's negligence
1iability will still not have followed. and this view
can be seen in the observation of Ejuwunmi, J.C.A, as:
It seens to me therefore that the learned
trial judge ought to have considered that
the overhead transmissicn lines were

cons tructed upon and by virtue of the
said statutes.

78. sse the journal of Nigerian law, vool 1, No. 2 July
1992, pace 78,

79. (1991) 2 NWLR 536
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Meanwhile, it should be noted that liability for
breach is strict under the law propounded in Rylands vs
é1etchexu?9%his rule, though a foreign authority, yet the
attendant hazards of the discovery of oil in Nigeria in
the 60s had made the rule to be relevant in the modern day
Nigeria. The defendant's lialibity is strict here
ircespective of an absence of negligence from the defendant

8
In unndde vs shell Rp, Y the plaintiff action wa: rested

on an interference made to the plaintiff*s fishing rights
and its attendant damage that was caused to the said
f ishing rights because of the activities of the dafcadant.

The Supreme Court observed:

It is now generally accepted that a
person who diverts a natural stream
or causes the same to become Ylocked
and in this way diverts its natural
courc2 does so at .his peril and is
liable for any damage caused by the
failure of his works to contain

the diverted streams, although, there
was no negligence on his part.

statutory duty can also be seen in employer/
employee relgtionship, especially if the lattcr is a

creation of statute. Thus, in Fadcoral gucerphosphate

8 R
Fertilizer Co. Ltd. vs abraham Otaru, 1 the plaintiff on

duty sustained an injury when a glass container wiitn an adid

content fell, and splashed. At the time of the accident,
7Che. (Supra)

20, (Supra) at p. 28
81. (1993) 2 NILR pp 70~73
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the plaintiff onlgxgore a Khaki overqll and a protective
helmet; There was no water in the inwediate surrounding
to neutralize the acid. This caused a severe burns on the
plaintiff. He then sued in negligence fof damagé. fhe.
plaintiff got judgement, but the defendant appealed. The

Appeal Court held:

e At common law, an employer owes a duty of care to an
employee to ensure proper supervision and provide
a safe system of work, but this had been breached b?
the appelant.i.e. & common law duty and a statutory

duty which was owed to the respondents.

b. There is a 5;éach ;f}section 3 of the factories
act, 1958 which provides that an employer is to ensure
supervision of an employee while using a machine or
process likely to cause bodlly injury; this dufy waé
also breached for lack of adequate instruction and

- . 8
supervision. Thus, judgement affirmed.

83 _
Moreover, in _Qbakoro vs Forex Co Inc, the plaintiff

while working on duty sustained some injuries. The plain-
tiff sued and rested his case on the fact that the hand
gloveg given tc him were not good. It was shown that

there was an earlier complaints of this, but this did not

82, 3gec §5 40-44 and 45-503 Cchp. 112-141, Factories
Act (1990) Laws of the Federation.

83. (1973) 3 NILK 91
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yield any positive results. The defendant was
accordingly held liable for failure to supply safety
equipments as required by law.

Meanwhile, if an activity of a statutory body is
likely to cause nuisance, tnen such power must be granted
expressly or by a necessary implicaticn. If not, such
conduct will be deemed to mean operating outside its duty,
and thus, a breach of this will amount tec a liability.
In_&mgg_c;':c.z_mur_v_c_u__v_s_ulu.ti.mehiﬂ,m the plaintiff sued
in nuisance because of emission of offensive smells and
vapours from the defendants right soil which was sited-
close to the plaintiff's Church and school. The defendant
pleaded section 140 (S) of the law which provides;

It shall be the duty of the Council
within the town to-----provide for

the removal of night soil and disposal
of sewage from all premises and hcouses
in the town.

This defence was however rejected and so judgement
was given to the plaintiff. 1In giving its judgement, the
court obscrved;

~--=—=Wje would agree that the imposition
of & duty on a statutory corporation
normally implies the carrying out of
things incidental to that duty. e
think, however, that in so far as the
carrying out is likely to interetere
with the ordinary rights of private

citizens, it must be strictly construed

——

84. (1969) 1 ALL NLR 403
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It is also strict under liability to keep animals.
For example, liability for trespass done by cattle, and

85
also for dangerous animals. 1In Dacyani vs Nijoku, the

defendant was attacked and bitten by the plaintiff's.dog.
It was shown on evidence that a day before this incident,
the same dog had made similar attack. This was reported
to the plaintifft's wife with view to notifying the
plaintiff., An argument made by counsel to the plaintiff
that this was notfgroper notice to the plaintiff was

re jected. The defendant was convicted accordingly.

Lastly, in the management Enterprises Ltd and 1 or

vs Jonathan otusanya,86 part of the plaintiff's claim was

thit the defendant had breached a statutory duty to insure
as provided by section 3 (1) Motor vehicles (Third Party
Insurance) Act. The Plaintiff's claim was dismissed because
negligence was not pro#ed againstthe second appelant, This
was however revirsed by court of appeal. But, on further
appeal, the Supreme Court held that a mere breach of section
3(1) without negligence may make the defendant liable to
prosection. Yet, there will not be a right to damages
without a proof of negligence. But that it was not shown
here whether the defendant had committed a breach to ensure

safety. Thus, judgement of court of Appeal set aside.

85. (1965) 2 ALL NLR 53

86. (1993) 1 NILR page 106
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rhat of trial high court restored.

1.8 CONCIUSION

In conclusion, the main aim of this chapter-ig
to make an attempt in examining the various forms of
tortious liability, namelyj; fault principle, intention,-
naqlience, metive and malice, and lastly a breach of
statutﬁry udty.

The aforemrcntioned forms of tortious liability are
predicated on a simple fact that subject to few isolated
cases, absence of mental element(s) operating on
the mind of a tortfeasor may not lead te a torticus
1lability.
| For example, using a fault principle as an illustration
bvefore a tortfeasor can be held liable for an alleged
tortious act, it is a requirement of the law that the
victim must be able to show that the tortfeasor's action
was Pblame worthy. 1In other words, o« fact must exist that the
tortfeasorts fault is attributable to the injury in |
guestion., On this issuve, Lord Mucmillan has this to say

The emphasis is on the conduct of the
person whose act has‘occ§sioned the
injury and the question is whether 88
it can be characterized as negligent.

But, on arguing on the otherside is this general
principle of law which states:

No liability without fault,

87. (1993) 1 NILR page 107

88. (supra) at p. 7
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However, it must be pointed out that the general
rule of fault as a basis of tortious liability is subject
to some exceptions. For example, it is possible that
liability may follow even if no fault is éttributable to
conduct of the defendant, thereby rendering the principle

to be very irrelevant. Thus, it was observed as follows:

---=Jt is contrary to the whole law of

trespass, to much of the law of nuisance,

to the law of defamation and to the

responsibility of principals for their

agents. 897

As an illustration, therefore, under the law of

property and law of restituticn, an owner of a stolen
goods can recover his goods back, or, he may receive
compensalbion in lieu, even from a bonafide buyer for value,
Thus, Mr. Y who in guod faith buys a vehicle from a
thief will surrender the vehicle or compensate the owner,
similarly, Mr Z who has been over paid by mistake will be
asked to rectore the money. And under this example, there
is no need for a proof of fault. This is because the

defendant*s liability is not based on his culpability or

his blame worthy,.

L 8

similarly, in some practical insF??ces, the defendant's
liability is not based on tault, but,/it is then, such
vfaultr is notional or so called. And this can be seen in
situations where a third party who is .ctually not at fault
is vicariously liable tor the tort committed by the actual

tortfeasor. In this case, fault of a third party is really

892 (supra) at p. 23 of this work,
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irrelevant. Example of this can be seen in collective
liability, where responsibility is sought to be imposed
on large group of people e.g. company, government parastatals
for the tort committed by their servants.

Meanwhile, as per issue of Intention as a form of
tortious liability, it s a trite law that the plaintiff
must be able Lo show On eVidence that the defendant's act
was either intentional if vit is done with full advertencé

89b

to its consequences and a desire to produce themw,

It is therefore common to ob.erve that, a party
must be considered to intend that which is the necessary
or natural consequences of that which he desires,

Infact, the above point Is best illustrated as

followss

If I fire a gun &t your dog wishing merely

to scare it, and in fact some of the

pcllets hit it, it doces not lie in my

meuth to say that I int.onded only to

scare jitand not to hit it. and it would
be equally idle for me, at any rate

in the law of tort, to say that I never

wished to hit you, if in fact some of the

shot glanced off the ground and wounded

you who were standing near your doggQ

Similarly, under negligence as a form of tortious
liability the law is more particularly about the conduct
3
of the defendant which causes the wrong or injury as an

act of carclcgsness on the part of the defendant. In this

91 summarised the position of the

context, plderson, B.
law as follows:

89b. DCee pape 20 OF CLOLS WOTK.,.
90+ (sSupra) at p. 44

$1. (Supra} at p. 49
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It is the omission to do something which
& reasonable men, guided upon the
censideration which ordinarily regulste
the conduct of human affairs would do,

or deing scmething which a prudent and
resonable mzn would not do,

Hgwever, this 1s subject to the fact that a careless
concduct without the existence of a duty of cate will not
nec ssarily lead to liability., In this regard, the
observation of Lord Esher is more illucidating on the point.
He said:

A man may Pe @s negligent as he pleases

towards the whole world unless he owes
them a duty. 92

Moreover, the law on negligence as a form of mental
elerent is alsc subject to the concept of remoteness of
domzge, . Here, the rule is,to set a limit to the extent
of the defendant's liability for the consequences of his
neglizence. In other words, the defendznt is only liable
for those consequences of his negligent act which are not too
remote, And it will be immaterial tha. on the applicstion
of the "bul for" gegt pule, the defendsnt c-used the act
compnined of,

As repards issues of motive, and malice, the law is
that as far as motive is coﬁcerned, mo tive of doing an agt
is irrelevent for the purpose of apportioning blameworthy.
The 12w is not really concerned atcu whether the motive of
doing cuch act is good or bad. Rather, what the law is
concerned about is th- act complained of, but not to make
inoniry as to why the defendant Aid the act, Therefore,

if the act Is unlayful, it will not he a defence that the

defendant has a good mo ive for doin; such act, Conversely,
if the act is lawful, th® fact that the motive of doing

the act is bad will not mrke him culp tle for the ack

a0 ceo Toloivre v Gould (supra)
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On the other hand, 2 proof of lamice'as used and
needed Eefbre liability follows in some tortious agsta,
For example, in a tort of ﬁalicious prosecution, the
plaintiff muist show that the proceeding was motivated ou£
of spite and hatred of the plaintiff. Similarly, in a
defamatory stotement, 8an evidence of malice will defeat the
de fence of falr comment, Again, in a defence of privilege
communication, the defendant must act with honest, or must

not apt put of = desire to injure the plainiiff, So, if an

intention to injure is proved, then the defence will be lgst,

Finally, under a breagp of statu ory duty as a form
of mental elenent, the primacy conceryn of The Taw 1z te
find out if the act complined of had been negligently
done by those who represent the authority, and then perhaps
eXamine the Jlaw which crested tte authority for the
purpose of apportioning liability. This is becuuse at times,
a breach per gse wit out negligent may not lead te liability.
However, a breach under the rule of Rylans vs Fletcher93
is sirict, The defendani's &nsonce of negligent is
inmaterial, By extention, liabllity may @1gy he strict in
a bfeach coused in an emnjoyer/employee relationshin,

especinlly if the lalter is a <reation of statute, 4gain,

liabil ty may alan he atrict yndere l1igbility to keep animale

g3, (Supra).
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on a final note, few comments, especially as
regards the weaknessesinherent ynder the aforementioned
laws have been intEntionélly avoided. The purpose of
this act is toc raise them at the concluding chapter, and

thereaf ter offer some possible suggestions on them,
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CHAFTER 11X
2.0 CONDUCT OF PLAINTIFF AS A DEFENCE
2.1 11ITRODUCTION

AS the heading of this fhapter shows above, the
primary aim of this part of the research work is to
examine certain acts and conduct of the victim (plaintiff)
vis—-a-vis the wrong caused to te defendant. This approach
is not far fetched and it is with a view to correctly
ascertain whether the plaintifff has directly or inidrectly
caused the wrong in question. And by this approach also,
the extent of blameworthy and liability (if any) of the

tortfeasor will be adequately examined,

In this regard, the main concern of the law is to
examin=, if any, role(s) played by the plaintiff on the
alleged injury been caused to him as a result of the
defendant's fault. This is because it is to the advantage
of the defendant, and importantly, the law leans in his
favour if he can show to the court that the plaintiff's
conduct as rigards the wrong done to him 1is questionable
at the material time. Theréfore, once the defendant is abile
to do this, he may in law raise legal defence(s) which then
serve as total or partial negation of the plaintiff's course
of action., Such available defence(s) under this chapter

can now be examined under the following headings:
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5>, p CONTRIBUTORY NUGLIGENCE

This defence is used to mean that the pluintiff's
guilty of negligent through the way he conducted himself
by not avoiding or mitigsting the injury csused to himself
from the negligent sct of the defendant, even though the
plaintiff has the means and opportunity to avoid the wrong
in question, | _ |

In other words, the oﬁeration of the defence is to
the effect thit the injury casused to the plaintiff is
pn%tly the result ot the plaintiff's fault, and partly

the result of the defendant's fault,

In he case of Jones vs Livox CQuarrics Ltd,1 Lord

Denning put the law as follows:-

A nerson is euilty of contributory
neglipgence 1f he oupht reasonah%y

.o have foressen that, if he did not
act 8s 2 rcasonable, prudent man,

he might be hurting him:elf; and in his
reckenings he must take into zccount 4
the possibility of other veing careless,

———a

From the alove statement, the law is fhat the plaintiff
owes himself a duty to tske proper care of himself. But,
if he fails to do this, Lhen he is to be blzmned because hg,
will bé deemed to be the suthar of his own injury.

The defence is réoted upon lwo legal mexims, namely: Yolenti

nopn fit injuria, =snd in_jure non remota cnugs sed préxima

spectatur. DBy wsy of an illustration of these maxims, A who

periliously cor ses 2 busy main rond without looking out
sides before doing so, knows the risk he is inviting
beczuse he ig only inviting an

1. (1852) 2 U B 808, 615
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injury and so should not blame anybody on the iniury caused

. 2
to himself. 1In ghelton vs L & W Railway Co, while the

plaintiff was crossing a railway line, a servant of the
railway company whe was *in charge of the crossing shouted
a warning to him. But, because he is deaf, the plaintiff
did not hear the warning and so sustained injury. The -
plaintiff was accordingly held liable for ccntributory.

negligence.

2.3 - COMMON LAW RULE
Criginally, the defence of centributory negligence
is rooted under the old common law rule. Under this law,
there was no provision for apportion of a loss in favour
of a plaintiff. fTherefore, if a plaintlff is found guilty
of contributory negligence, then the defendant can raise
this as a vaiid and a complete defence so as to free himself
completely from the loss caused to the plaintiff. In Butter~

3
field vs Forrester,  the defendant wrongfully put up a pole

across part of a highway so as to repair his hnuse. The
plaintiff wheo was riding violently did not observe it, He
rode againct it and was injured. If he had heen careful
he would have cobserved the p&le at a distance of 100 vyards.
on this ground, the plaintiffts claim failed. and in
giving jucgement for the defendant, the court observed:

If he had used crdinary care he must

have been the obstruction; so that the

accident appeared to happen entirely
from his own faulgt.,

2.  (1876) 36 LJCP 249

e (1809) 11 £ast 60
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5till in the same case,Lord Ellenborough had this
to says-
One person being in default will not
dispense with ancther's using ordinary
care for himself. 7Two things must concur
to support this action, an obstruction . -
in the rcad by the fault of the defendant '
and no want of ordinary care to avoid
it on the part of the plaintiff,
However, the operation of the above common law rule
had occasioncd an untold hardhsip unte the plaintiffs,
Thus, the need tor drastic measure(s) to mitigate or prevent
the hardship which the above mentioned law had caused, For
example, it is therefore not surprising that the doctrine
of last opportunity test or last clear test was evolved.
The test 1s te the effect that a defendant cannot rely on
the plaintiff*s negligence as a defence if the defendant's
negligence was later in time than that of the plaintiffrs.
The justification of the test is premised upon the fact that
the defendant shoudd have used this chance of last B
opportunity and reasonable care to avoid the injury. oOn
this ground thereforé, the plaintiff will have a remedy if

he can show that the defendant had a last ¢lear chance to

: 4
avoid the injury. 1In Duvies vs Mann, the plaintiff

negligently tied his donkey on a narrow lane. The defendant,
nagligently driving his wagon at a faster rate ran over the
donkey, The plaintiff wa, held entitled to remedy, (his
negligent apart) because the accldent may have been avoided
by the use of ordinary care so as to aveid a mischief, and

that it will be immterial that the ass was wrongly tied th-re,

v

4. (1842) 10 M & W 546, 549 e
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)

However, it seems that the aforementioned doctrine
has been jettisioned, -for the considuration of other

factors. 1In the Bywell Cgstle,s because of the defendanttis

nagligence, a coach while descending a slope became so
unmanageable that the plaintiff, afraid that the coach
would over run, jumped off and so sustained injury. It

was held for the plaintiff that he can recover.

similarly, in sgggg;;ggﬁxg_cggpgxgs the appelant
while diriving along a major rocad, appraachedmgnpoint,
when a cyclist came into the main road from the side road,
without warning. This caused a collision, and the cyclist
died. appelant's attempt to apply the brake failed as
thaere was no time for him to do so. But, action against
the appelant failed. The court relied on the guestion
raised:

Whose negligence was it that substan~
tially causzsed the accident?

However, on appeal, the court of Appeal ordered a
new trial, Although, this was reversed on further appeal
by the House of Lords, and the original judgoment of the
trial court restored. DpDelivering the judgement of the
House of Lords, Viscount Hailsham7 pointed out that:

If it is established from his own
evidence or by evidence adduced on
behalf of the defendant, that the
plaintiff could have avoided the
collision by the exercise of
reasonable care, then the plaintiff
fails, because his injury is due to
his own negligence in failing to

5. (1816) 1 gtarkce 493

6. (1931) ac. 1

7. swaddling vs Cooper (supra) at pp 8 and 9
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to take reasonable care, if although
the plaintiff was negligent, the
defendant could have aveided the
cellision by the exercise of reason-
able care, then it is the defendant's
fallure to take that reasonable care
to which the resulting damage 1is due
and the plaintiff is entitled to
racover. There is faillure to avoid
the collision by taking some extra
ordinary precauvtion does not in itself
constitute negligence The plaintiff
has not right of complaint if in the
agony of the collision the defendant's
fail to tcoke som2 step which might
have prevented a collision unless

that step is one which a reasonable
careful man would fairly be expected
tc toke 1n the circumstances.

But, it can now ke categorically said that the
doctrine under discussion has now been put to rest. 1In

Mungo Appah & anor vs costain (WA) Ltd and ;nor, B8

the appelants/plaintiffs sued the defendant/respondant for
loss caused as a result of collision of two vehicles at
Lagos/Ibadan road. The accident cccured on a T-junction
where a side road entered into the other side oi the raod
without warning and Lithout ascertaining whether there

was any on-coming vehicle from the opposite directionf

The trial court found for‘the def endant on the ground that
the plaintiff was the only person who could have avoided

the accident and as ha had falled to do this, his claim

will fail on the basis of "last opportunity testw, Rut,

8. (1976) & UILR S08-509
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The aAct has now abolished the old common law rule
which had before now caused serious hardship to the
plaintiff. 1In it stead, it apportions liabllity between
the parties in situation where the plaintiff is found
gullty of contributory negligence. For example, section
1 (1) of the act scipulates that though the plaintiff is
proved guilty of contributory neglicence, yet the defendant
will not be absolved from liability. Rather, he is only
entitled to have tne damage payable by him reduced in
proportion to the eidtent to which the plaintiffis negligence
contributed to the injury‘.9 -

It is a mandatory provislon of the law, and which
the cogrt must comply with, Thus, the court cannct refuse
a reductiun of award, provided 1t is just and a eguitable
to do so.

Meanwhile, the Nigerian version of this above gnglish
law can be seen as detailed below.10 For example, section
17, contributory Negligence Kaduna state, Torts Edict, No. 8

of 1990 stipulates:

9. éeg suction 11 (1), part 11, contributery Negligence
¢ivil Liability (Miscellaneocus provision) Act of 1967,
Law of Pederation of nigeria.

10. 5. 8, Torts Law, cap 122 (Laws of western Nigeria)
5.3, Torts Law, cap 125 (Laws of Eastern Nigeria)
Tortfeasors and Contributory Negligence Law 1957
{North) etc,
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However, in the case of General Cleandng Contracfors
12

Ltd vs Christmas, the plaintiff sued on a negligence

system of work, for injury caused to him while working
for the defendant. There was no evidence to establish
nagligence on the defendant for failure teo fix hooks for
the safety belts, or cause the work to be done by means
of ladders. But it was shown that there was negligence
in their obligation to devise a reasonably safe system of
work against obvious danger. This is because thare were
no instructions to ensure that the windows were tested
befere cleaning. Or, apparatus such as wedges to prevent
the windows from becoming clesed. In giving judgement
against the defendants, the court held that by leaving it
to the initiative c¢f individual workmen to take-precautions
against a common danger, the employers have falled to
discharge their duty. Accordingly, the appeal was dismissed.
The law on a pleading of Contributory Negligence
aside,bit is a trife law that he who asserts must proof.
Therefore, the burden of proof of the defence is on the
defendant. This is done by way of showing on evidence that
the plaintiff has partly céntributed to the injury in

question. For example, in Nigeria Bottling Company vs

Ngcggﬁi;ig the plaintiff sued the defendant on a refirge-

rator bought from the defendant on negligence. Both the

12.  (1953) Ac 180

13. (1985) 1 NWLR pt. 4. 739
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trial court and court of appeal found for the plaintiff;
Hence, a further appeal to the supreme Court. Here,
the argument of the defendant was that the lower courts
have not considered the defence. In its reply, the ' =
gupreme Court observed that it is one thing to plead the
defence, but it is another thing to establish the defence
by credible evidence. But, as there was no lota of
evidence to establish contributory negligence, the trial
judge was right to have observed as:

The defendant suggested various

ways in which the tank of a fridge

could be involved in an explecsion.

I must say out right that the evidence

was credible. 14

accordingly the appeal falled.

: 15
$imilarly, in UBA VS _Achoru, the plaintiff sued

on injury caused to her because of a swerve made tc her
right side so as to avoid the second appelant's vehicle,
and so collided with a mange tree. Judgement was given
to the plaintiff, but reversed on appeal, On further
appeal, the supremem Court observed that onus of proof

is one one who alleges the defence to lead evidence, and
give particulars of the negligence. And that Court of
first in tance was right to have said that failure of the
appelant to give evidence in proof of negligence means

that a case of contributory negligence had not been established.

14. (supra) at p. 748, Rule 2

15. (1920) 6 NWLR pt. 156. 254
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At Ehis juncture, it isa fact that befeore the court
rely cﬁ the defence, it must find out the causative potency.
of the act or omission of all the parties. 1In other wqrds,
there must be a diréct nexus between the negllgence an;.::
the damage, or, contributory Negligence must be a cause
of the loss. Thus, the use of rbhut for" test with a view
to finding out a cause of the wrong. Infact, the common
expression is that the act must be a "real causa causans",
but not & mere "cause slne gua ﬁdn"; 'For example, a
person who drives without a licence canncot be barred from
recvoery if the act of driving is not a proximate cause

of the accident.

On this case, Lord Bead observed:

————wpBut the claimant's share in
the responsibility for the damage
cannot, I think, bec assessed
without considering the relative
importance of his acts in causing
the damage, apart from his blame
worthiness. 16

In the case of Hawkins vs Ian Ross (castings)

EEE;?7 the plaintiff and two others worked in one bay

in the defendantts foundry to prepare moulds for costings,
some moulding boxes and pilles of sand were kept in the

bay. It was admitted at trial by the defendants that the
boxes should have been stored elsewhere, (One day, the
plaintiff was moulding, and there was ne space_for this,
but the plaintiff did not talk. Rather, the plaintiff

proceeded backuards down pouring alsle with § walking
16. (1952) 2 9@ B w08 «at 620

17, (1970) 1 aALL ER 180
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forward. The plaintiff felt his ankle touch the handle
of thellast moulding hox, and shouted to S5 to stop, but §
continuad to walk forwards. The plaintiff lost his balance
and fell over the mould. The molten metal split and some
of it went on his foot. He sued the defendants, and alleged
vicarious liability, and a breach of satatutory duty. It

was held among other things that the accident was wholly

caused bya breach of statutory duty imposed on the defendants

by regulation & (2) (a)a of the iron and steel foundries
regulation 1953, fThat, alternatively, if there were
contributory negligence on the plaintiff's part,- it was not
just and equitable, applying section 1 of the aAct to reduce
the damages having regard to the plaintiffrs share in the
responsibility for the damage.

In Richardson vs Stephenson Clarke Ltd,18 the plaintiff

a staff of the defendant's company was employed to do
~certain specific duties,and amengst others, to move two

large pleces cof equipment, a conveyor and a shelteyr, from one
end t of the quary to the others to be put on bird a

vessel, part of whose equipment they were. But this duty
was assigned to the driveg of the defendant. while the
dri-er was moving the conveyor under the directicons of the
plaintiff, cne or more of the shakles broke and the conveyor
fell on the plaintiff , causing him serious injuries. The

plaintiff sued for damages on account of fallure to carry out

18, (19691 yLR 1695
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the emplovyerts common law duty of care to provide safe
plant and equipment, The court held, although, selection
of safe equipment for this work was the responsibility of
the defendant, yet the defendant had done its common law
duty by making available safe and adequate equlipment and
s0 can't he held negligent in leaving the selection of the
equipmant to the plaintiff because he was a competent and

experienced man; solz2 cause of accident was plaintiffrs

failure to select safe equiprent and 0 the defendant is not

liable. 1In the words of Nield, J,"should my view on this
aspect of the matter be regarded as wrong and 1t were proper
to hold that there was some breach of the defendant s duty,
then one would have to consider the question of contributory

Negligence, I have considered 1t and I would without

hesitation say that thig i1s a case in which 100% of the

blame attaches to the plaintiff himselfu.19 50, there

must be judgement for the defendants.

In an attempt to find a potency cause of an accident, a
question once arose on whether failure to wear a seat belt
can still neqgate a defence of contribulosry negligence or

not. This cguestion arose in Froom Vs Butcher2o. Here, the

plaintiff, while driving suffered a head and chest injuries

z

as a result of head on collision bewween his car and that of
trie defendant. The defendant wias negllgent, but argued
that 1f the plaintiff had wore a belt, he would not have

- f

sustained the injury; thus an act cof contributory negligent

19, (1969) IWLR at 1700 Para E-F

20, (1976) B 286
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on the part of the plaintiff. The trial court held that

in the absence of statutory compulsion to wear seat belt, the
plaintiff was not negligent, but if he had been guilty of
contributory neglinence, the damages would have been reduced
by 20%. The defendant appealed, znd here, the court held
that to know if the plaintiir is quilty of contributory

negligence or not, the issue is not what cause the accident,

but the course of damage. That since tre plaintifi's

injury was caus¢d because to fallure of wear belt, he is

guilty of contributory negligence. 350, a reduction will
be by 20%. The court went on further:-

——w—=in most accidents on the road the
bad driving which causes the accident,
also causes the ensuring damage. But

in seat belt cases, the cause of the
damage is another. 7The accident is
causéd by the bad driving. The damage
is caused in part by the bad driving

of the defendant, and in part by the
fallure of the plaintiff to wecar a seat
belt. If the plaintiff was to be blumed
in not wearing a seat belt, the damage
is in part the result of his own fault,
He must bear sone share in the recpons-—
ibility for the damage and his damages
fall to be reduced to such extent as

the court thinks just and equitable., 21

The above decision ié premised on:

--——=Everyone ls free tc wear it or not,
as he pleaseg-——-=—Ffree in the sense that
everyoune is free to run his head agalast
a brick wall, if he pleages., He can do -
it if he likes without being punished

by the law, If he does it, it is his
own fault: and he has only himself
to thank for che consequences. 22

21. Pper Lord penning in poam Vs Butcher {(Supra) at p. 292
Paragraph G-H.

22. poam vs Butcher {supra) page 293: paragraoch O
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Therefore, appeaf allowed in favour of the defendant.

A

. AS an extension, the law in the above case

will also cover a motor-cyclist who has not wear a crash
helmet, but knocked down by a negligent driver, while
driving.23 This is on the rationale that he is careless

in not wearing a crash helmet, and so this omission has ¥

contributed to his damage. md it will not be a defence

on his part to say that his act had not caused the accident,

However, the above cases are¢ subject to exceptions,

namalys:

m————p Man Who 1s unduly fat or a woman
who is pregnant may rightly be excused
because, if there 1ls an accident, the
strap across the abdomen may do more harm
than good.=——ewme=- 2L

Against this background, when all the issues abuove
have been fully raised and considered by the court, apportion
will then follo accordingly. and this will be based on the
extent of cach individual's blameworthiness and responéibility

to the injury. Thus, the court has been empowered to;

——w—deal broadly with the problem of
apportionment, and in considering what
is just and equitable, must have regard
to the above worthiness of each party.
But, the claimantt's share in the respon-
sibility for the damage cannot, I think,
be assessed without considering the
relative importance of his acts. 25

23, Q' _connell vs Jackson (1872) 1ap 270 .

24« Foam Vs Butcher (supra) p. 295, paragraph Ge.

25. Por Lord read in Jones vs 1.ivox nuarries Ltd (Supra)
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-

26
For éxam &, in the case of Qlayinka vs Lakin, -

the plaintiff sued on the death of the deceased as a result
of the defendant's negligent driving. The deceased was
found to h ve been contributorily gegligent in moving into
the road without first ensuring that it is safe to do ~
so. In apportioning liability, the court abserved.

the defendant was largley responsible

for the incident——w—— I consider that

the apportionm=nt should bein the ratilo

30% to the deceaced and 70% to the

defendant. 27

At times, loss is often caused by a combination of

series of acts caused by two or more people. The
combinaticon of acts iin questicn may be attributed to
more than one plaintiff and/or more than one defendant.
where this is the case, each will be liable to the extent
of their regpective acts which caused the injury. But

for a valid understanding of this point, few examples can

be cited as follows:=-

A if there is a joint commission of the alleged tort,

| as can be seen in situatlion where Mr. A. instigates
Mr. B. to do the wrong.

b. if the acts of the tortfeasors are several and
concurrent, =5 can be seen where the plaintiffr's
zach driving different cars negligently knocked

down a pedestrian at the same time, or,

26, (1972) 4 ccHcg 100

27. (supra) at p. 100
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C. If the acts of the defendants are several, but not
concurrent, .as can be seen in instance where a driver

runs down his victim, and a second driver runs over

the same victim, and hence dies,

In all the above exémpleé, the victim has two
optioﬁs to pursue his claim, namely;

i. He can sue all the tortfeasors to recover his loss,
or,

ii. He can sue some, and abandon the rest. But, if he
cannot get all his remedy, he can fall back on the
other ones.

Yet, these sued also have a right to sue the other
ones in a separate action either jointly or severally, once
they are also responsible for the loss caused to the
victim. |

In Miraflores (owners) and cthers (abadesa) vs

. 2
George Livanos {owners) and others, 8 the appelants and

Abadesa c¢ollided in the scheldt. To avoid being involved,
the respondents ran aground and so sustained injury. The
appelants sued pbadesa for the collision, the respondents
ran aground and sc sustained injury. The appelants sued
abadesa for the collision, the resjpondents sued both the

appelants and abadesa for being grounded. The trial court

2B. (1967) 1 ac 826
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found the appelant liable up to 1/3, and abadesa liable
up to 2/3. On the grounding, it was observed that the
respondent is negligent; and act which the éourt treated és
none unitv in respect of the grounding, and then treated
the negligent of the respondent as cther unit. But the .
court could not differentiate between the degrees of fault
of the two units, and s0 held that respondents were 50%
liakle for the grounding and entitled to recover the remaining
50% from Abadesa and the appelants in ratio 2/3 and %
respectively. But, on appeal, ratic of liability was varied
to; 45% to pbadesa, 30% to appelants, and 25% to respondents.
Yet, on further appeal, the House of Lords held that to
know faullt under section 1 (1) Hunit.approach" was Wrong
becausge ;+ may be misleading to make a substitute for a
measuremcnt of the individual fault of each contributcr to
the accident, a measurement of the fault of one against the
joint faults of the other two. That as to the fault between
appelants and pAbadesa, the ratic found Ly the court in respect
of the grounding is Ok, but fault found on the respondents
should be altered, and so0 should now read as fotlowsgi=
2/5 tc abadesa, 2/5 to appelants and 1/5 to respondents.
Then, Lord Peace observed that a person who does n a deiibePate
act of neglicence, will in general bear a greater degree
of fau1£ than a party who did not cope adequately with the

resulting crisis which fall upon him.



2.4 COITRIBUTORY NEGLIGENCE ACT, AND A LOSS CAUSED.

BECAUSE CF A BREACH OF CONTRACT.

At times, it does happen that the tort in question
arose cut of a breach of contract. 1In this regard, can
the plaintiff maintain a valid action against the tortfgasor
under the Act? In answering this question, it seems
that the answer is yes. For example, section 11 (4), as
applicable under the provision of the 1945 aAct provides
that section 11 (supra) shall not be used to defeat any

defence arising under a contract.

Similarly, in the case of quinn vs Burch Brothers

Builders (Ltd)zg, the plaintiff (an independent contractor)

sued the defendant on the injury he sust#ined as a result
of the defendant's breach of contrackt. This is on the
ground that the defendant failed to give him a ladder.

¥In Qiving judgement, the court held that the defendants

were in breach, but that the breach did not cause the

accident. 8o, the plaiptiff's claim was dismissed. On a

further appeal, the court dismissed it, and observed that
even if the defendant could have forseen that failure to

supply the ladder may cause the accident, yet this breach

has not caused the accident. That, rather it was a mere

opportunity on the plaintiff tc injure himself by a use of

unsuitable equipment,

Morcover, in Sole vs W.J. Halt Ltdl30 the plaintiff

29. (1906Yy 2 g B 370

30, (1973) q B 574
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while doing some work for the defendant fell down and
injured himself. The plaintiff then sued for damages for
breach of contract, and negligence on the defendant's
part. At trial, a question arose on whether the plaintiff
can sue s a visitor under section 2(1), occupiers:
liability act 1957, or, if the Act is limited to only his
contractual right of entry; a claim under section 5 (1).

In giving its judgement, the court observed:

a. The purpose of occupiers' liability was to equate
duty owed by occupier to a party who entered by
right of contract with that of visitor, and unless
there are circumstances which limited the claim to a
contractual one, a person who under a contractual
duties, can sve botﬁ in contract, and in tort. And
that since there is no implied term to restrict
the plaintiff to a claim in contract, he can claim

both in contract, and in tort.

b. That since it was the plaintiff's fault to have
worked backwards in a direction of what he knew was
unquarded, and while looking at the ceiling, his
contributory negligence means a break in the claim
of cousation, and precluded him from claiming in
contract, but it was open to him to find his claim
in tort within section 2(1). He was accordingly

held entitled to 2/3 of his total damages.
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Equally in support of the above authorities is Driver

' 31
vs Willian Willet (contractors) Ltd and aAnors Hare,

the plaintiff, working as a general labourer on a building
site was injured when a scalfolding bird fell from a

hoilst. It was on ¢vidence i that the defendants were
negli:ont, and in breach of statutory duty for using the

hoist in an unsafe manner. It was also shown on evidence

that the folst was unsafe for use, even though the consultants
knew this, but did not advice the defendant. 1In giving its

judgement, the court hald amongst cothet things that;

a) Thz defendants owed a duty of care to the plaintiff
because he fell within the class of persons whom the
consultants would have reasonably forsee, would be

injured, if they failed to give the necessary advice.

b) That the plaintiff was therefore entitled to damages

for breach of contract 3s against the employers.

2.5 LIABILITY UNDER ORDINANCE PQLICIES.

Under the provision of some statutes, a person could
be held guilty of contributgry negligence, conseguent upon
which liability follows. This arises in a situation where
idemnity clauses are inserted by such statute to guide the
partics, but either of the parties breach the terms. Under
this point, two avail.ble decided cases will be examined

to undcerscore this.

31, (1969) 1 ALLER 18
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In ¥ &IJ Lane vs 5pratt,32 the plaintiffs, a private

firm were Insured under standard Form Llod!'s Gooeds in Transit
policy. Contained as part of terms of condition was clause
9 which provides that the insured is to Vtake all reasonable

precautions for tte protection and safeguarding of the

The plaintiffrs driver, while carrving goods went
away with them. Plaintiff sued on this, and argued that
the defendant underwriter was liable "in his due proportien
to idemnily them". The defendant raised a aefence and cited
clauge 9, which the plaintiff had breached its.. contents,
The defendants argued that the phrase mprotection and
safeguarding of goods" extend to cover taking all reasonable
precaution not to employ dishonest servants, And that
failure to comply. with. this phrase is a breach of the
clause, and hence the insured had acted recklessly.
Afterall. the submissions of counsel, the court,

held amongst others, as followss:-

a. That looking at the phrase as a whole, the clause
limited the obligation to the taking cof reasonable
precautions for the physical protection and safe-~
quarding of the goods, but, it . did not extend to
cover taking of all reasonagble precautions. in the
seélcction and vetting of statf. Therefore, the

plaintiff can be idemnifled under the policy.

32, (1970) 2 g B 480
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b. Even if clause 9 extends to selection of staff, the .
plaintiff's will still be idemnif ied because the
plaintiff's failure to use ordlnary care will not in
itself amounts to a breach of clause 9. That there
was no reckless because the plaintiff has not acted
with the actual knowledge that a danger existed, nor
did they fail to take care to avert it, nor a fallure
to take a precaution which he knew il ought to be
taken, and that on the evldence of the plaintiff's
conduct in the circumstances, the defendant had failed

to show that the plaintiff was recless.

¢. Pper Roskill, 3,33 if the underwriters want to impose
a condition, it shculd have added;

alzoc to take reasonable care to vet their
staff before taking them.

Equally in support of this 1s the case of smith

34
and others vs gouth Wales gwitchgear Ltd. Here, the res-

pondents have for some years engaged the appelants to do an
annual overhaul of electrical equipment at the respondentst
factory. Their general conditions of work makes provision
for an idemnity clause which provides that the respondents
will be idemnified against;
_______ any liability, loss, claim
i. in respect of perscnal injury te, or death of any
person whom so ever
1i. in respect of any injury or damage whatso ever to

any pronperty-""""""

33. . W.J. Lane vs dpratt (supra) at p. 482 _—
L (1978) 1 ALLER 18 .
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While working at the respondent’s factory, the
appélants/employee sustained injury. The employee now
sued, alleging negligence, and bresch of statutory duty
and hence make a claim under the idemnity clause, The
respondent got judgement, and the appelant appealed.

He argued that the clause did not require him to idemnify
the respondents against liability of the respondents?

own negligence or that of their employees. After these,
the court ruled azs follows; That a perscn whese favour

an idemnity clause was made is entitled to idemnity
against the consequence of his own negligence or that of
hbis servants provided the clause in their ordinary meaning
were wide encugh ko cover negligence on the part of the
proferons. That, "A clause did not contain an express
provision iuemnifxing the proferens againsgﬁhis own or

his servants' negligence unless it contained the word
"negligencet~——— it was therefore intended to apply. only
to liahlilities incurred by the respon‘ents for acts or
omissions of the appelants or their servants in connection
with carrying out the contractual work, and not to
liability incurred by éhe respondents for thelr own or their
se2rvants noglicence towards the appelants./ employees
engaged on the contractual work by the appelants. 1If

35
followed tthat the appeal would be allowed!,

35. smith vs South Wales (supra) at p., 19




84,

Lord Fraser went on: if there 1is an lidemnity against
a breach of étatutory duty by proferens but no express
_ provision applying the idemnity to negligence, if the.
liability of the proferens is founded upon breach of
statutory duty without any finding agéinst him of negligenge ™
of common law he will not lose his idemnity if the breach
of statutory duty can be regarded as negligent., It camnot
be relevunt, for the purpose of ascertaining whether the

indemnity applies or not, to enguire whether the breach

of statutory duty involves negligence,36

2.6 " STANDAKRD OF CARE

under the provision of the Act, certaln behavioural
standard has bcen deemed expected from the parties; and
this astandard is that a person must act as a reasonable
man for his own safety, and also for the protection of
others. Although, in practice, a less standard of behaviour
iz expected from the plaintiff than the defendant. And a
justification of this disparity is based on the fact that
before 1945, courts have discounted minor carelessness of
the plaintiff so as to arrive at a just decision. Thus,
Glanville Hilliams echoeﬁ:
| A reasonable defendant is not allowed
to have lapses, but the reasonable
plaintiff is.
In an attempt to arrive at a just standard between
the parties, it is of essence that the defendant proves a
contributory negligent of the plaintiff, aAnd in doing

this, the defendant mu-st proof that the plaintiff owes him

36, gmith vs south Wales {supra) at p. 20
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a duty of carc, It suffices, if the defeddant can proof
that the plaintiff did not take reasonable vare, and so0
contributed by his want of care, to his own injury. After
this, it is then the duty of court to take into account
the extent to which the plaintiff's conduct fell below the
standard expected of a reasonable man, and the extent to
which it caused the damage.37 .
Meanwhlle, a measure of‘Care is subjecf.to'the

following rules, namely;-

a. If the immediate cause of damage 1is that of
plaintiff's negligence, so that,but for such
negligence on his part, the damage would not have
happened. 1In this case, the plaintiff will not

recover anything under the act.

b. If there is a much want of reasonable care -from
both parties, then the plaintiff cannot sue the

defendant s,

Ce But, the plaintif{f can recover, unless it is
shoewn that by the use of a reasonable care, the result
of the defendants act can be avoided. 0©Or, if it is
shown that the defendant cannot avoid the result
of the plaintiff's negligence by the use cf an

crdinary care,

At thic point, a standard of measure is an objective

one. It is therefore not out of place to give some

37. UMGRAH, B.C.: Mcdical Practice and ihe Law in Niwerla
([k@aq) Longman (1989), at p. 128, -
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concessions in some ‘certain difficult situations, and
in these situaticons the provisions of the aAct will not’
apply as a matter of law. These instances can be seen as

tollowsy -

2ub. 1 Tresspassers, As a matter of fact, courts have

of ten not apply the provision of the act against the tregs-—
passers. In an attempt to justify the position of law in

this rogard, Lord Kilbrandon has this to say.

————— While the man in the street might
say that the trespasser ought, in the
moral sense, not to recover his full
damages, such a conclusion would be an
attempt to punish discbedience, not 38
to adjust liablility in damagege—moma——a

In ucchwood & Anor vs Post Officejg, the appelants,

staff of the respondents are of the habit of going on

its flat roof for recreation, even though there was a notice
by the respondent that nly an auvthorised attendant is
allewed t~ enkter the room, Qne day, the appelant uged it

as usual. On his way back. he stepped on strap door, fell
and fatally injured. The appelantst administrators sued,
and allaged a breach of statutory duty. The respondent
pleaded contributory negligence of the appelant. The

court rejected this defence, and so held in favour of the
plaintiff, This was however get aside on appeal on the
ground that the plaintiff is not entitled to protection uhder

4
the Act.io

38, Westvood & anor vs post Office (1974) ac. 1 at p. 16
Pal'de e . ) »

39, (1971) Ace 1 - '

40. s. 16 (1) Offices, shops and R/way Premises Act (1963)
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This is because while in the 1lift metor room, the
plaintiff was a tresspaser there. On further appedl, the
appeal was allowed, and the court observed; The fact that
the plaintiff went to the moter room for things not related
toe his job did not take him out of protection of the aActe
This is bicause in relation to a breach of statutory
duty, it will be irrele@vant to show that an employee was
injured during the course of his work. That it suffices
it he can show that he was emploved at the premises to
which the statute in questlion applies. That it is also
irrelevant that the plaintiff had been a trespasser,
Thus, it was held that the defendant's fault had been the
causative of the plaintiff*s death. S0, the plaintiff can
recovar,

. 41

In the same vein, Lord Kilbrandon observed:;

The act of negligence that lead to the

accident was defendant's breach of duty.

any fault of plantiff isthat vof

disobedience, neot fault of negligence

betasue he had no reason to foresee that

disregard of order to keep out of the

1ift motor room would expose him to dangegr——--
$imilarly, on the same issue, Lord Tucker remarked:

——=-In factory Act cases the purpose of

ilposing the absolute obligation is to

protect the workmen against those very

acts of inattention which are sometimes

relied upon as constituting negligence

s0 that too strict a standard would
defeat the cbiect of the statute/42

41, ‘Westwood & apanor vs Post office (supra) p, 17, para £ 2 P

142. gtaveley Iron g Chemical co. Ltd vs Jones (1956)
ic 627, ©48, | ~ — ]
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2.6.2  children;— Generally, there is no age limit
below which a child cannot be held liable for contributory
negligence. Yet, practice of courts has shown their
unwillingness to find children guilty of contributory
negligénce. And in support of this assertion is tre
remark of Lord penning ,M.R.,

A very young child cannot be guilty of

contributory negligence. An older child

may bej but it depends on the circums-

tances. A judge should oniy find a child

guilty of contributory negligence i he

or she is of such an age as reasonably

Lo be expected to take precautions
for his or her own safety. 43

In Couch ve Thmnnp44 a child under the custody of his

three brothers wanted to make a cross to the other side

of the road. ghe was knocked down and injured by the
driver. She sued, but the court found her contributorily

1 iable, This was however reversed on appeal. In support

of the court's decision, Lord Denning M.R. reitereated that
an crdinary child of 12% years, unlike an adult cannot
reasonably be expected to paulse to see for herslef whether
it was safe to go forward when the lorry driver had beckonad
her on, and so the plaintiff. had not been negligent in
relying enticrely on the lorry driver's signal to her to

ccacs »  Accordingly, the appeal was allowed

43. 6couch vs Thorpe (196&Y 3 ATIFER 308 af 299

44, {(Supra)
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Anoth r argument in favour of courtts unwillingness
to fingd childroen gquilty of contributory negligence is based
on the obvious fact that neglicgence is a state of mind;
but children do not have sufficient mind to make a quick
judgenont as an adult. Therefore, a room is often left
for this their lack of experience and infirmity of
judgamant,

Morscover, a blameworthy on an account of contributory
negligence is premised upon a stantard of behaviour that
is expectad of a reasconable man at a point in time. But,
this cannot bé¢ reasonably expected from children because
they lack this quality. Therefore, in the case of Yachuk

) -
vs plais,”” a 9 years' old child who wanted a petrol for

a gam: was upplied with 1t on an account of a lie he told
that hicz mother needed it for her car. He played with it
and hence sustained injury. Inspite of this, the

defendant was held liable for contributory negligence for

——

supplying the petrol*to the bov.
Howcver, if the chfld is a plaintiff, he can

succassiully ralse the defence against the defendant an the

ground that the defendant faliled to show as much care as

a mature person will do. THas, it is a trite law that a

child cun rocover inspite of the fact that his act

contributed to the injury provided that the defendent

is proved to have failled in hls duty to the child.

45. (1949) ac 386
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Nevertheless, this law is with some qualifications,

L 3 —

nam=lys— ‘

a. A chilld will be guilty of contributory negligence
if the defendant is able to show and proof a
sufificicnt maturity of understanding on thepart
of the¢ child at the material time in question. As

an illustration, in M and s.M. Railway Co. Ltd

Vs Juyammal,qs a seven years' old girl was hit while

croccing a railyay line. It was shown on evidence

that protimate cause of the accident was the
ncglisence of the girl for not looking out for a
passing engine when crassing. Again, that the child
was capable of appreciating the danger, and old

enough to have a sense of discrimination. Accordingly,

she was held liable.

b. Doctfipne of Ideptificatriont- This doctrine is to
the effect thet if a child is in the actual custody
of an adult at the time the tort was committed,
contributory negligence of tire adult wil estop the
child from recovering damaces, Th=2 rational of
this is based on the fact that the child is so
identified with the adult th t his negligence will
amount to that of the adult,

Before now, it was thought that a contributory

neglijence of an adult who has actual custody of a child at

46. (1924) 48 mad 417
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a time of the wrong will bar an action in the child

47
against the tortfeasor. 1In ualte vs N,E, lwa

a child of 5 years, under the control of his grand

mother was injured because of the contributory negligence
of the grand mother. Based on this law, the child was held
identified with the grand mother, and accordingly she was

prevented to maintain an action against the company.

But this law is now obsolet® pecause it had since

48
been changed in the case of Mills vs Armstrong . Under

the lnew law, if a child is in actual custody of an adult
at the time of the wrong, contributory negligence of the
adult will not bar the child from recovery. 1In this case,
a Yy 4 years old boy crossed a road under the care of his
grand father. He was hit by a motor omnibus. On an action
for contributory negligence, it was found that the accident
occured because of negligence of the driver and contributory
negligence of the father. Inspite of this, it was held
that the child can recover. In another case Q?.with the
same 1issue, the court held:

If the accident was due solely to the

negligence of the person in whose care

he was, there seems to be no doubt that

he could recover from the person. 1If

the accident was due to solely to the

third person, it would indeed seem very

odd that Lf the accident was due to the

combined neglicence of both, he should
be without remedy.

&7 (1858) E.B & F 219
48. (188) 13 apP. cas. 1

49. per Macnaghten, J, in Oliver vs Birmingham : Midland
Motor ombibus Co. Ltd (1913) 1 kxB. 35
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2.6.3 rRescuer cases:- It is also the law that courts

have been very unwilling to hold a person gquilty of
contributory negligenge on an account of injury he sustained
while making an attempt to safe ancther person from being
hurt. In this regard, the blameworthy will be put on
the torfeasor., The rational of this law is based on the
fact that the law réckons with protection of lives and
property. $imilarly, it is also based on the fact that
a person in a dangerous situation cannot be required to
use as much judgement and self control as will be
reasonaibly expected in an ordinary situation. Therefore,
the standard of care is not whether the plaintiff has
used a carcful and prudent judgement in what he has done, -
put whether what he did was what an ordinary, prudent
.man wauld have reasonably done in that circumstance.

50

Moreover, in Brandon vs Osborne, Garret & co

because of the negligence of thne defendant's workmen,
broken glass {ell on the plaintiffrs husband. In an
attempt to draw the servant to safety, she injured har
leg. The court held that there was no contributory

. ; . . 51a
nagligence. Again, in Ridley vs Mebile Rly Cu.  an

engine was passing a level crossing withcut giving a

whistle, The defendant seeing that a child on the lzvel

crushing was in imminent danger, rushed and saved the child.
50. (1921) IK.B., 548

548, (1905) 86 s. . Rep. 606
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In doing this, he fell down and one of his lags was cut
of f. It wds held that the law allows a liberty of action to
save a pzrson who is in great danger, but that the blame-
worthy will be put on the real tortfeasor.

However, it is to the defence of the defendant, if
he can proof thet the plaintiff had acted with less than
average, prudence and care expected of him in the

circumstances.

S -

Lastly, it also seems that the law is still the same
if the réscue to be made is not on a third person, but on
the body of the person to make the rescue. On this ground,
if there is an alternative danger and the rescuer is expected
to make a choice, the fact that he makes a type that bhas a
high inbuilt risgk will not avail the defendant from blame-

Thus, in Jcnes v Boyce 51b,
worthy,f’ because of the negligent's driving and imminent

danger causcd by the defendant, the plaintiff jumped out of
tha coach, and hence sustained injury., The court still found
the defendant liable,

and In concluding this sub title, one mugt admit the
fact that there are few defects and weaknesses injerent in
the ¢ use of this defence. But these had been deliberately
omitted. This is bhecause they are going to feorm the main

bodvy of a chapter. and there, suggestions would be proferred,

519 | - {1 Stark 493)
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2.7 _ CONSENT

The word consent is used as a voluntary‘agreement
by a person in the possession and exercise of sufficient
mental capacity to make an intelliigent choice to do
some thing proposed by another.52 The word agreement as
used in this definition is to the effect that the plaintiff
has concented (express or implied) to exempt the defendant
from a duty of care which he would have otherwise owed to
the plaintiff so as tc avoid a wrong. Therefore, this by
implication means that if the defendant owes the plaintiff
no duty @t all, then the issue of whether the victim
congents to the act complained ¢f will not even arise at all,

A defence of consent is rotvted on a common knowledge
that a person who consents tc an injury will not be heard
to complain of it thereafter. 1In other words, a person
cannot in lew enfcrce a right which he has voluntarily
waived or abandoned. Therefore, intentional acts which
would have heen tortious namely; injuries received during
the course ¢f a lawful game, or in & lawful surgical
operabtion will not be actionable in law by virtue of the
operation of this defence,

In the medern time, the defence is now used inter-
changeably with the phrase; rvoluntarty assumption of risk',
meaning that a person who knows of the risk involved in an

act should not he heard to complain again, —

52, See Black's Law Dictionary (5th ed) at page 30%5
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DeSpité some statements to the contrary, the

~defence 1s now & settled law that the defence is available

in cases of pure tort, and wnere the wrong complained of

is not related to cont.ract.53 ” ' -
On a general note, certain considerations must be

put into mind , whencver the defence is te be invoked

nam2ly;—

2.7.17 yvalid.consent: A valid consent in law must be

genuinely and fre.ly given. and essentially, the victim

must undergtand exactfy what he is consenting to-and the

complication attached to it.

A consent may be implied from the conduct of the
victim, or could be given out expressly. This is because
Bt is supposed to be voluntarily given, and on thig

ground, a type got by means of force, threat, fear or

fraud is invalid in law.54 In the case of PFasoro vs Abdullahi55

the appelant/landlord sublet part of his premises to the
réspondent/tenant with a condition that tre tenant is not to
make alterations and additions to the premise withoﬁf | |
express consent of the landlord. Later on, the tenant sought

for permission to make an additional structure, which the

53. Sec Dagns ve Hamilbtop (19393 1 AILiR 59 ac (1939)
I¥B 509,

54. See Hobbs vs Kizer 236 F 681 cited in Madirin@_
Sciefice and the Law vol, 5 (1265) p. 99

- 55, (1987) 2 nssg¢ 857
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landlord.granted. The landlord now sued émong others,
.an injunction to stop the respondent. 1he trial court
dismissed this claim and held for the tenant. This
judgemant was confirmed on appeal by the court of appeal,
On further apreal to the Supreme Court, the court obhserved
that the latin maximwolenti non fit injuria“is applicable
where a party knowing and comprehending a given set of
fact, cons®nts to chem, he will be deemed to have assumed
the consecquences of his consent. And that such a party
will be precluded from bringing a successful action in
damagés for an injury resulting there from.

The appelant in this case gave his consent toc the
respondent to build some additional structures on the
demised premises, and this permission was given as required
under clauce Z(c) of the sub lecase. On the law therefore,
the trlal judge was corrsct in applying the principle of
volaentl non fit injuria to the facts of this case. The
defendant cannot complain of a breach of covenant by the
respondent since the acts complained of were permitted
by the landlom as required under the sub-lease . 3o,
appeal dismissed,

Similarly, consent to a given state of fact is not
a licence to the 1actk that such act must boe done in a
n gligence manner.. This is very Important because once
neglligznce is proved,® then the defence of consent will fail.

In banns Vs Hamilton56, the plaintiff was injured while

travelling as a non paying passenger in a car driven by

56, (1929} 1 ALLER 59
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the dafendant. Befofe, the accident happened, the

defendant had been. drinking and this greatly affected

his driving. There was a stop over middle way, and this

was secn as an oppcertunity for the plaintiff not to

continue with the journey again, but he elected to go on.

On account of the accident, the plaintiff sued, but the
defendant raiszed a defence of conéent. In giving its
judgemnent in favour of the plaintiff; the court chserved
that by voluntarily travelling in the car with the knowledge
that the defendant was drunk did not impliedly means & congent
to or absolve the defendant from liability for any
negligence on his part, which may cause injury to the

plaintiflf so, the plaintiff must succeed in his action.

2.72 Appriciation:~ In a simple term, the plaintiff

must fully understand and appreciste the risk, If this

is the case, then the defence will be used to negate the
defendant's liability, For example, if a dangerous
physical condition is brought by negligence of thed:fendunt
and then, the plaintiff fully appreciating its dangerous
c¢haracter, choosce to assume the risk, the defence will
apply to protect the defendant. In_Culrer vs \inited

5 .
pairiecs (London) Ltd, 7 the defendant's horse bolted and

t ran towards the plaintiff's garden. The defendant -

pursued it, and shouted, help! The plaintiff, in an

57. (1932) 2 KB 297
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attemptlto hold the hdrse sustained injury'when the horéé
threw him to the ground. The plaintiff sued the defendant.
The Jjury found that the plaintiff did not freely, voluntarily
and with full knowledge of the nature of risk he ran,
impliadly agreed to incur it. That the defendants were -
gullty of coﬁtributory negligence in employing the horse
to draw the van, and that negliigence was cause  of the
accident,

The court held that the defendant's negligence, if any,
in employing the horse cannot be said to be the cause of
accident provided that the plaintirf's attempt to hold the
horse, which he must have known was attended with risk;
and that the defence applies to preclude the plainti:if from
recovery. Appeal allowed. |

gcrut ton L.J.SB observeds If & horse helts in a highway
and a by stander tries to stop it and is injured, the owner
of the horse is under no legal liability to the injured
person.

Sgimilarly, Slesser L,J_59 also has this to point oubky
If a man sees his chiid in great peril in fhe street from a
runaway horse, and moved by paternal affection, dashes out
and is injured in attempting to stop the horse it may in
those circum-tances well be said that there is in law no

actus interveniens.

58. cCutler vs United pairies Ltd (Supra) p. 305

59. Cutler vs United Dariles Ltd (Supra) p. 386-307.
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2.7.3 Voluntary: As a mater of fact, the plaintiff's
agreement must be veluntary; meaning that a genuine choice
must <xist, Infact, Scott L.J.60 sumnaricsed the position

of the law as follows:=-

A Mman cannct be said to be trully
mwiching" unless he is in a position
to chocose freely, and freedom of
choice predictates, not only full
Kknowledge ofthe circumstances on
which the exercise of choice is
Conditioned, so that he may be absle
to choose widely but the absence from
his mind of any feeling of constraint
so that nothing shall interefere
with the freedom of his will.

Before, now, the old - law, especially, as it
relates tc risk éi employment is to tre efféct that an
employee whic knew the risk of his employment, yet continued,

was volens. In other words, he had assumed the risk

himself thereby absclving his employer from any responsibility.

Hou ver, the current reality of the economic
pressurcs sl.ows that in actual fact he has no choice as
suche This is because it is this economic pressure that
forced most pecple to accept the risks of their employmunt,
thereby, rcmoving the essential voluntary element.
Impliedly, this therefo;e means that an employee's knowledge
of the cxictence of a danger does not necessarily mean a

consent to run the risk. 1In Imperial chemical Industries
1

Ltd vs 5hatuellje the plaintiff, inspite of knowledge of the

risk, acceptcd o use the dangerous method of work which
2

60. sc¢c Smith vs Baker (1891) AC 395

61. (196Z) Ac 65€, ante p. 688 -

+
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caused tle injury. Infact, he was even wamed of the risk
involved in the method to be carried out. Yet, the
defendant was held liable. The rational of this decision
was premiced on the fact that it was the economic pressures=
that made him to undertake the risk. And that it will be
unjust for the defendants to arque that the plaintiff ran
the rigk with his eyes open, inspite of the danger,
Howeveyr, it is possible that the defence may not
apply in an action for breach of statutory duty that is
instituted by an employee against his employer. This is
because the law is that if a perscn is duty bound to do an
act by o statute, he cannot raise tife defence of consent
for failure to dc that duty on the ground that i€ person
to benefit from it has condoned his failure to do the fact

expezcted of him bysuch stat:te.

2.7.4 Knouledce:- A basic tenet of law is that a person

who 1is consenting to an act or omission must have a full
knowledge of what he is consenting to. Therefore, anything
short of this will render such consent to be invlaid. in
law,

Similarly, a mere knowleuge o1 a wWroawgful act may
not necessarily amount to consent, even though the plaintiff
has not make any attempt to avoid tne act in question.
This 1is becguse tne law is that a plaintiff must not only
have a knouledoe of tie existence of a risk, he must also
have full knowledge of both its nature and its extent. It

is after th@s that one can =ay that a valid consent exists,
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The concept of knowledge is based on the old
ngél mﬁcim;'volanginxnlfit injuria”but it is not
scienti non fit injurial Although, this cannot be used
to situation where there is an absence of negligence,

. As 1t bhas been pointed cut earlier, it is not used
to make an inquiry into what the plaintiff felt or
inwardly consented to. Therefore, @ person cannot be
held guilty ot €onsent purposely on a mere ground that
he knows of it., Rather, it must be fully shown that the
plaintirff consented not to hold the defendant liable by
consenting cither to the breach of duty or to waive
his right of action,

The present age of increase in the industrial
technoloqy hag made the defence to be very relevant.L
This is becouse in factories, accident are bound to occur.
Here, can workcrs sue successfully on the accident/injyury
caused to them during the course of their employment?

Or, can the employers argue in law that, employees having
a full knowledge and rigk involvad in the job, will be
barred from suing; the }atter having consented to walve
their rights (if any)? Before the decisien in smith vs
Baker,62 the argument of the employers will held in law.

s . 63
But, the decision in gmith Vs paker, has now changed

the posgition of the law. This 1s bhecause the effect of

that case 1is to the effect that it is the economic pressures

- 3
\
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éhat.force people to undertook such risks nd not
neceésarily brcause they have consented to the risk.

Meanwhile, knowledge of a wrong does not necessarily
mean a consent to the wrong in question. |
This is especlally so in a
case where it is zll ged that the wrong in guestion was
negligently done. Therefore, a knowledge that a driver of
a vehicle is incompetent to drive does not necessarily mean
that the plaintiff has consented that the cxr be driven in

a nagli-ant manner. In Danns VS Hamilton,64 it was held

that the fact that plaintift voluntarily travelled with a
drunk driver did not impliedly mean consent to, or absolve
the defendant from liability in negligence for the injury
caused to the plaintiff. | ;
Although, in some certain situations, warning or
notice of an existence of danger may ba a complete defenée
in Tavour of the defendant. In this case, it will he
deemad thiot the plaintiff knows of the risk, and so éhoﬁ1dw
nat be heard tc complain later on. In the case of Rennet

vs Tugwell (An im.ant),65 it was held that a notice in a

car stating that passengers travelled at their own risk
estoppaed the plaintiff from making recovery frem the
insurance company, even though, both he and the driver

beli=ved that it did not affect the liability of the insurers,

61. {(supra) page 48

65. (1971} ¢ q B. 267

s
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2.8 SCopPE OF THE DEFFNCE.

e

2.8.1 sporting activities:~ In all sporting events

namely, boxing, football, motor racing etc, tortiocus

acts which ordinarily would have amount to liability will

be excusable in law. Aalthough, before the defence

applies, the alleqged tortious acts must have been commltted

:within the confinement of the rules and regulations of
the game.

Basically, the defence is copen for a pl2ad by both
the participants and the spectators. This is because of

an assumption that consent to the risk has been implied

thereby. In the case of wooddrige vg QUmnar766 Diplock, L.J.

summaried the position of the law as follows:-

a person attending a game or compe-
tition takes the risk of any damage
caused to him by any act of a
participant done in the course of
and for the purposes of the game or
competition,

The justification of this law is premised on the
fact thit in sporting events which invclve some bodily

contacts, the participants can be taken impliedly to

consent to those contacts which happen within the ordinary

performance of the game.

However, this implied consent does not apply to

acts that would amount to battery. 4t does not also apply

to negligence by other participants.' This 1s because for
the purpose of a valid defence in this area, the consent

'is not consent to the risk of injury but consent to the

66. (supra) 1963 2 gB 43 %
i

1.
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lack of reasonalble care that may produce the risk".s?
The rational of this is because of the fact that
it is one thing to say that spectators at a footbal
match m"assume the risk" of injury as a result of a ball
struck beyond the boundary, but it is another thing to say

that they assume the risk of negligence by the players.

Meanwhile, it should be noted that a person cannot
be guilty of consent to situation where the plaintiff can
hardly have appreciatea the full exent and the nature of
the risk. Therefo:e; each case is to be tre ted on its
own merit. Similarly, an expected standard of care varies
from case to case., The type of care expected from a
plaintiff in sporting events will definitely not be the
same from the type expected when one is driving in the

highway. Thercfore, the two cases must have to be appreciated

in the light cof their peculiar circum:tances.

2e8.2 Medical Treatment.

AQ a matter of fact and law, the general principles
is that a medical treatment of any form without the consent
of the patient is an actionalle trespass to the patient
bacaucze the act amounts to a direct and unauthorised

6
inreference with the patient's body. e This is because

67. Uoodridge vs sumner (supra) at p, 44

68, MNWOCUGU, E.I:- Current legal problews in Nigeria.
(4th Diwension publishing Co, Ltd), Enugu, Nigeria
(1986) at P. 10L.
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doctors do not have an automatic right to submit a
patient to any form of medical treatment. |

Similarly, wvhen a treatment is done on thé body of
a wrong perscn, the act will still be deemed o mean a
tort of trespass. In this asase, for purpose of blame-
worthy intention will be presumed. Therefore, a defence
that he had acted without negligence will not avail him
becauée he ougl.t to have known his patlent.

At times, consent may be inferred, especially, if
the patient voluntarily submits to rhysical examination
of his body. For example, a severe cut which needs
stiche2s, Thils ig because, it may show a desire, for an

b

assent to the necessary treatment. Yet, a borderline |

s
should be drawn, because at this stage, thére may have

been another further examination like where the physical
examination reveais that the problem 1s internal gnd g;
needs an intcrnal treatment with the aid of instruments,
In this case, prudence demands that a formal consent snould
be made known.

In the medical field, people prone to this type of
tort are wmen and women who have acquired the requisite
knowledqge and skill in the faculty of medical science and
who are duly qualified practiticoners of that knowledge and
skill and are said to be members of the medical pur.'c:vfessic:n".'-"O

- Frum this definition, such people include physicians,

surgeons, anaethetists, radliographers, nurses, dentists etc.

69. (8upra) at page @1

70. (supra) at p.ge 61 : ' i
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But this excludes guacks, even though guacks have

been accomoudnted in Nigeria. A quack is llable in
negliyence for the tort commited, though this is not
based on tie fact that strictly speaking, he is regarded
as a doctor. Retier, he will br tdeemed to have falsely
obtaincd mon.y from the patient by pretendlng to be a duly
ragistered medical practitioner".71

In a doctor/patient relationship, there is a
supposition or an implied undertaking that the former
possesses the requisite knowledge and skill to treat the
latter's illness.

& doctor oves his patient the dutky of care in deciding
whether to undertake the case, a duty cf care in deciding
what tre:tment to give, and a duty of care in the administra-
tion of that {reatment. ‘'Yhile performing.his duty, a
doctor is expccted to display a ricasonable degree of Care;

72 “
not too hiqgh and neither should it be too low. L

2.9 LIADTILTTY FOR MEDICAL NOGLICTNCE,.

A5 a malbter of fact and law, doctors and/or, hospital
authiorities could beiheld.liable for tort c;héed to a
patient for beinag guiltyof negligence while performing
their dutics. The simple reason for justification of this
is Jdue to the fact that consent of the patient to submit

to treatment i1s not a licence that such treatment sheould

be done in a nealigent manncr.

71. (supra) at p. 61

72. Harlsbury's Law ofEngland 3rd ed (Simond} vol. 26
Article 22 p. 17 ‘
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It is a trite law that he who alleges must proof.
Therefore, a patient who alleges negligence of his doctor
while carrying out the treatment on him wust show this on
evidence. Otherwise, the claim will fail, if the plaintiff
cannot meet this simple requiremént of the law, In the

cagse of Kanu Qkoro Asegbu Vs, Dr. E,S. Etuk?3 the deceased

was on admission at the Orritsha General Hespital on“16/8/61.j
There were series of treatment made on him, but failed, and
so died on 21/8/61, The defendant, thereafter sued on the
defendants' negligence for the death of the deceased. This
claim was However dismissed on the ground that the plaintiff

did not prove allegations of negligence,

On this suppositlon, once negligence is proved,
liability will follow accordingly. For example, in the
case of Dickson Igbokwe vs University Collepe Hospital Board

of Manggement.7LL the deceased was on admlssion for

delivery, but after the delivery sht.: was not discharged.

Tyis was on the basis of scuspiclon that she was wentally
deranged. She was put onm drug, and a nurse was asked to

keep an eye on her, Later on, she was found dead as a x result
of injuries she sustained when she fell from the Lth floor.
The authority was held liable 6n negligence because of the
fact that it agreed under cross examination that if someone
had been specifically assigned to watch the deceased, the
incident would probably not have occured, Similarly, in

75 a doctor injoacted

Chin Keow vs Government of Malaysia,
73. (1962) 6 ENLR 166
7. (1961) WNLR 173

75. (1967) 1 WLR 813
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a penicilin drug on a woman. The woman died an hour

later.l The mothe r now sued in negligence for failure to
conduct test so as to know whether the deceased was
allergic to penicillin injjection or not., The trial

judge found for the plaintiff for failure to make this
inquiry. On further appeal, however, Lhe Federal

Court of pAppeal (Malaysia) rejected this. But on a further
appeal again, the privy council restored the judgement of
the trial court. |

Equally important is the case of rReibl vs HUQh&STB.

Here, the patient was in need of surgery, and consented to

the treatment, after he has becn informed of the high rick

involved in it. The result of the operation was a stroke

and paralysis. oOn this piece of evidence, the defendant

was held negligent. and the court further édded that a specific

censent was not informed; general consen being insufficient.

Although, it must be added at once here that as a contrast

to the later part of the decision above, in jurisdictions

like Canada, U.s_A.v%§§?z is no liability fo;_failure to warn

a paticnt,T? unless the pa;ient sought for such information.
Meanwhile, hospital authorities can as well be liable

to a palient if in treating him, the nurse or other skilful

persons ncyglisently prescribe a wrong treatment, And this

include heth in his professional callings and/or administrative

78
duties, for example, serving of meals.,

76, (L9777 pDLJL.R. 35
77. (Supra) p. 66 - - -

78. (supra) pp 107-108
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Houcver, there is no liablility in negligence if a doctor
acteéd in ncecordance with a practice accepted as proper
by a reasonable body of medical men skilled in that
particular art, alttcugh a body of adverse opinion also exis-
ted awonyg medicgal men.79 . o -

As an illustration, in Belan vs Friern Hospital

Mapaqaenpant cOmmittee,BO the plaintiff suffered from mental

illness. He was advised to undergo a particular treatment,

The risk involved under this treatment was not mentioned
to the potient. It was shown on evidence that there were
two main ways of treatment, one of which was the one
undertaken by the doctor. The plaintiff sued on negliqgence.
The court held that a doctor is not liable if he acted in
accordance with a practice accepted as proper by medical
meén who are skilled in that field, although other medical
men may have a contrary view. again, that before a failure
to warn o patient on the risk involved in a particular
treatment, cuch rlaintiff must proof that the doctor was
negligent in failing to warn him, and that if he huad been
warned, he would not have conseénted tc such treatment.

1The arove declsion 'was also z2rrived at in the csse

. , . . 8
of Mapylan? vo llestlenes geglonal HMealth authority. 1

Her2, the court put the position of the law L5 followss

79. (supra) p . ¢4
80. (3upra) 2 ALL E.rR, 118

81l. (1985 1 ALL F.rR. 633

4
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1t is not enough to show that there
is a body of competent professional
opinion which considers that tiere
was a wrong decision, if there also
exist® a body of professional opinion,
equally competent which supports the
decigion as reasongble in the circum-
stances. <+t is not ercough to show that
subsequent events show thut the operation
. need have been perfermed, if at the
time the decision to operate was taken
it was reasonable in the sense that a
reasongble body of medical opinion would
have accepted it as proper.

2.10 MELICAL TREATMUNT,

It is Ebruiem that doctors d§ not have an autcomatic
rigat to submit a patient to any form of medical
treatment, Tt is thercfore incumbent on him to obtain
a proper and valid consent from the patlient whenever
any for: of medical treatment is desired. (Otherwise,
lack of a roguired consent may amount to both civil and
criming blameworthy in a law court. FPor example, an
operati n of any type, eften, in itself is a bodily
graviou harm. Therefore, a patient's consent is lawful
and valid provided the treatment is bonafide and it is
meant to benelit the patient. |

Similarly, it is alsc the duty of doctors to £;311
their paticents all thé basic and necessary information
about the nature of treatment and the risk invelved in the
treatment. Thus, in the case of Chalterton vs Gerson,
it was observed that a fajlure to explain the general

nacure of treatment may render such consént as invalid,

82. (1930) 3 vwLRr 1003 at p. 1014
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and it i1s the duty of a doctor to warn his patient of
all the foreseable ill-effects that 1is inherent in th;
treatment, but not possible ill effects that might result
fram negiiqence. This is because in the latter situation,
consent Is not covered by it.

I7 a patient asks about the risk of an operation

or proczdurc, or a likely result of the treatiient, then an

answer to 1t should be given at once. In Smith Vs

g3
Auckland Hospital noard, the plaintiff's consent was

sought, for a preliminary exploratory progcedure, before
deciding on the next step. The patent then asked whether
thare 15 any risk, to which the surqgeon gave an evasive
reply to mislead the patient to mean that there was no risk.
The operaltion was Jone, but it lecad to a gangreneous
condition consequent upon which the plaintiff's leg below
the knce was amputated. The plaintiff sued, but lost the
case. On appcal, the court of Appeal, in applying the deci-

: _ 8¢
sion in Hedley, Bryne & Co Ltd vs Heller & Parkners 1.hd 4
found for the plalntiff. The court chserved that the

particular relationship of doctor and patient is encugh to
tc impose on a doctor a duty to use due care in answering
a qgueastion - put to‘hime if the patient, to {;é knowledge
of tlwe doctor intends to place reliance on that answer in

making a decision as to a treatment or procedure to wilch he

is asked to consent. aAnd that if in answering the question,

83. (1965) wn.zZ. 191

84. (1964) ac 465 - ) | '%I
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he falls to use due care, and the patient suffers
injuries, the doctor will be liable oncé an evidence shows
thalt it 1s probabale that if a proper angwer had heen

given, tihe patient would have refused to underqgoe the treatment
or aftcr further questions. Again, Sir Harold Barrow Cloudgh,

il

35
C.J.b in giving judgement went furthers

I do not think that it will be dis- —
puted, and I cannot imagine Mr.
t7indsor disputing that he had not
answered truthfully in this case.

Cf course, I do not mean that he

acted mendaclously. He meant only

to be reassuring and he avoided a real
answer, and one can understand his
reasons for that. But what he said
vwas Sso reassuring as to be - capable
of the constriiition that there was no
risk. That would not have been the
truths; at least it fell short of the
truth.

p rudence however demands that a patient can question
and push the doctor to ensure that he gives an enough
informatlion necded for the patient to make up his mind on
whether or not the treatment can ke done. This is becauge
it is the patient who 1s to ask supplementary guestions
if the answers given by the doctor did not satisfy his
inguiry. and the justification of this is based on the
fact thet the doctor is not bound to supply information
beyond what is positively asked.

again, in exceptional cases, an untrutful evasive

answers may be justified., although, a burden of proof of

85. (1965) N2 191, 198.
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" And in.answering issue two above, the court was of
the view thot unless a patient proves that he would not.
have taken the treatment 1f he had been warned, his case
will fail in court. And this is in consonance with the

decision in gmith vs AUCkl&ﬂd_?T hich says that it is

the duty of the defendant to answer guestions truthfully.

Meanwhile, if there 1s an elective treatment, then
the patient shovld be informed of this possible options
so that he can make a choice for himeelf. In Hatcher

e

vs Blac:l:,ug the tyre of plaintiff's sickness.can be treated

with druqgs, cnd/er by weans of an operation, But the
doctor ¢ncouraged him to treat it by way of a surqgical
operation cnd which was actually treated in that way. 1In
the'process, her larangeal nerve wWas destroyad and this
substantially affected her voice., e sued the doctor for
informing hor that there was no risk in the method adopted,
The plaintiff'c case failed, and so it was dismissed.
Howavoer, penning L.J. 1s of the view that a surgeon is
justificd if he says untruthfully that there is no risk,
iF he thinks that it is in the best interest of the patiant
to do oo (obiter), yet, rather than legal, but ethical and
moral, that would give the patient enough time to tidy up

his allairs.

87. (supra) at p. 72

88. (1954) The Times July 2
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2.1, . TYPES OF CONSENT

a. sxpregs concent: - This is a type of consent which

is made in an oral feorm, and at times it may be put in 3
writton form. put where it is put in a formal form, then -
it is advicecable that it is done in the pres<once of
a witnoss. And the justitfication of this is to ensure
a protaction of the doctor, in case of a likelihood
of a future litigation.
By and large, a consent got in a written form
is very vital, at least it consolidates the position of
the doctor, for an obvious reason that hardly can the
patient donies his own written statement. Thus, it is
ucgudl to have the formgt got preéepared in advance, and
then the patient fills 1t whenever an operation is to
be carriecd cut on hig body,
In Lhe modern time, it is usual and often it is
the practice te obtain a patient's signature to a
stercotype consent in a folder bafore the treatment is
carried cut. The format t runs as followss-
This is te certify that I give permission
for an operation to be performed on an
anazsthetic administered to-————- and that
T lcave the extent of the operation to the
diccrrtion of the surgeon. 8%

Houever, the above specimen consent is faulty for

obvious rCazons.

. .

Tha cpecimen is more of a mere blanket consent and
L

can st11l nol be token as an informed consent. This is

89. UMFERAH, B.C.: Opt Cit, at P. 132.
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because the specimen has not indicated the nature of the
operation. This explains the reason why courts often do

not regard it as an informed consent and so disregard

it for haing of no ugeful value.in its stead therefore, it =
is tha practice these days to give the necessary detalls

to the pationt, write the nature of the treatment in the
consent forn, after which it is then signed by the patlent.

At times, the need often ariges for more than one

aoperation. This igs begause the patient may have consented
to a particular operation. But middle course of the. |
treatment, complication sets in which there requires a
further operation. In this case, it ig advisable, to add
at the onsét, the phrase; "such further or alternative
oparative measures as may be found to be necessary during

the course of the operation"g1

may be inserted. Although,
it is preferable that a fresh consent should be got from the
patient. |

In an emergent cases like acclident cases, 1t may be
difficult to get the consent of the victim at that time,
In this case, his close relations may give the necessary
conseént on hig behalf, and where there are none, then it
will be presumed once the cperation is necessary in the
circumstances. In this case, the doctor will be acting

. what
acting as asent of necessity to to doy is reasonable in

op. UMEZRAH,B.C.: Opt. Cit, at 132,

91, SPRLLER, S.'.!Law Relating tc Hospitals and Kindred -
insltitutions ~ p. 104, S
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the circumctance. i

3imilarly, where the patient is a child, it is often
dif Ficult to ¢et his consent. Although, the parent or .
guardiun nay give the consent on behalf of the child. This
is becauge undor the common law rule, the child is
ordinarily, under.the custody and control of his parent
or guardian. Otherwise, an interference by way of a medical
treatmant without lawful excuse {(consent) wWill amount to
trespass on the body of the child.93

Hovever, it seemg that if the child has a sufiicient
understanding of whot he is doing, his consent, without
the necessity of getting that of the p rents will suffice,

"because that to which he is agreeing is something which is

paran s are under a duty to provide~———o o4
2.12 SREGIEIC CONSENT

This is a type that is used as a contra diatinetion
to thae uguul form of a general consent, 1t is a type that
evolverd in the recent time.

However, a further development has also been made to
types of consent., This ca&e about &s a result of the fact
that a specilic censent is often rejected by cocurts as a

. . , ) . 5
defence 1f the alleged specific consent is not well 1nrormed.9

92, BPELLER, $.R. Opt Cit, at P. 79
93, SPELLER, S.R- Opt.Cit, at P. 79

%91. SBWIIEN, S.R Opt.Cit, at P. 79
95. Csupra ot p. €%

o
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An iniormed consent is to the effect that

evidionce of & speciiic consent will not suffice if such
spacilic consent is not well informed. Informed consent
is used as an outcome of an informed exercise of choice
th-t ontagils an opportunity to evaluate knowledgeably all
the options and the material risks.g6 Therefore, subject
to cmerqgeny caseés, a patient must have full information
of the risk involved in the treatment, and then gives higs
consent bofore the treatment is done. Put, §f the doccor
fails to obtain speciiic consent based on full disclosure
of facts, hc wmay be liable in trespass or n=2gligence or

hoth.97 The case of Reibi vs Hughe598 is very illustrative

in this rogard

Herc, it was opined that there was a need for an
operation. The patient was actually informed of the
desirability of an operation, and it was actually carried
out. The poticnt was however not informed of the high
degree of tlie risk involved in such type of operation. Tihe
patient latcr on suffered from stroke and paralysis. The
doctcrr wus accordingly held liable in battery and negligence
L gause specilic consent was not obtained, gencsral consent

insuf{ “icivnt in the circumstances.

, : 99
gimil-rly, in the case of Hivglz vs Higas, an
96. ’ -

supra at p. 81
97. (supra) at p. 81
98. (sunra) at p (1977/78) pLR 35
99. (1927) 253 p. 263
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iii A full disclosure of an expected risk and the

discomfort that may follow it.

ive A full disclosure of any reasconable advantages

exnccted from the treatment.

V. He must answer any inguiries put forward to him

by the patient.

Against this scenario, a doctor is presumed to Mave
possessed cll the required skills expected of him in
discharging his professional duties. 1t 15 an implied
warranty that bhe possesses it. Therefdre, subject to
emergency casc , he is net cxpected to csrry cut treatments
which arc beyond his skill. Otherwise, h- will be
tertiously liable if:fh§re is any complicatidg, and such
complication leads to an injury on tte plaintiff. Infact,
this 1s why lhw law allows him to decida when and how to
treate a patlent. such freedom of treatment cannot be
faulted unless it is shown that no reasonable doctor faced
with such similar problem will treat the illness in the
way and manner he carried out the treatment.loo

Moanwhile, a non disclosure in some certain cases
may not necCssorily make the doctor to be liable. sSuch
cas:s included emergency situations, or if the procedure
of treatment is simple and the expaected rick is remote,

or, if in the doctor's opinion it is not in the interest

100. (supra) at p. &1



of the patient to know it,

Finally, this doctrine is used less oiten in
Nigeria. This is largely due to low literacy level of
the populace. ©n this ground, most patients rely on the

judgement and opinion of experts,

Althouah, mest often, for the purpose of avoiding
paychological problem, or on an increased damage
that will be caused if the patient is informed, doctors
of ten refused te inform their patient. 1In this case, the
doctor is left entirely on his ownfggke a free expert
choice in the circumstance. Therefore, there may be no
liability if he acts reasonably and in good faith. But,

above all, e€ach case must be treated on its own merit.
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CHABTER 3
3.0 NECESSITY AS A DEFENCE IN TORT

3.1' TN TRODUCTION

Neccssity as used in this chapter is used as a
collective noun to comprise, and include certain
defencesiavailable to a tortfeasor so 2s to discharge
him from tortious liability. Thus, the heading of this
chapter di{fers from a defence of necessity as a sihgular
and distinct type.2

In this regard therefore, it is a z

controlling force, irresistible |
compulsion; a power or impulse

S0 grect that it admits no c¢holice

oi conduct. That which makes the

contrary of a thing impossible. _ e
The quality or state of being ' '
neccessary, in its primary sense
cignifying that which makes an
act or event .wnavoidablew———a-a
condition arising out of circum-—

stances that compels a certain course - f
of action. 3

On o carcful study of the above definltion,
necessity ac a defence will include areas where in some

certain gituations, an aclk or emission of the defendant

causes o Wreng, yet, liability may not necessarily follow.

1. They include; Necessity as a singular type
Inevitol-le pccident, Act of God, etc. T
=

2. gee TYEMING TG, op. clt, at page 94.

3. gdec plack's Law Dictionsry (6th ed) at page 1030
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The slaule reason being that the defendant is nét in
full control, as per cadses and/or a preventicn of the
alleged wrondga ‘
Meanwhile, a fundaﬁental question to be asked at
this stage is: Are the defences under this heading a
total or a partial negation of liability i) favour of
defendant? and, though, it may not be easy toc provide
a straight forward answer, yet, 1t suffices at this
mom2nt to say that it is a mixed up. In other words,
depending on the circumstances, it may be a partial

negation, and at times a total negation of liability.

the

At this juncture, the defences to be examined under

this chapter include the following:

- 4
3.2 NECESSITY.

This defence is open to a defendont who can show
that the wrong causéed to his victim was done in a
clrcumstance which he cannot cuntrol. This is because
there 1s no liability for involuntary conduct.

The basis of this defence has been described as:

a mixture of charity, the maintenance
of public good and self protection.>

On this account, Mr, Justice Coke has been guoted

to have saild:

4, Sce No. 2 above (supra) for a comparism,

S W,V,H. ROGERS: Opt Ciy at page 79 )




124,

For the commeonwealth, a man shall
suffer damage; as for saving a city
or town, a house shall be plucked
down if the next be on firewwe—---and

a thing for the common wealth every
man may do without being liable to

an action.6

on the basis of public policy, it is the law in
Australia that fire brigades may destroy houses, for tha
purpose of extingquishing, or preventing the spread of
fire without being tortiously liable. This is because
any danage caused during this time would be deemed to
include any fire insurance on the property.7 :

Primarily the law seems to reckon with emergency
situations or a state of imminent peril and riskx which
could bo directly attributable to the wrong complained of.
In this regard, the deferidant will be freed from the
blameworthy. The risk to be avoided may have been for
the sole aim of protecting the defendant's personal
intereét. Dr, to protect the personal interest of a
stranger, or, even the personal interest of the plaintiff
himself.

However, the only condition i1s that the measure(s)
taken to stop the threatened wrong are re&asonably
necessary Bo that it can be inferred that they are acts

which in the c¢ircumstance, it is what a reasonable man will

do in that circumstance. For example, in the case of

cope Vv sharpe,8 two questions were raised befeore the court
- saltpetrers case (1606) 12 Co. rRep 12, 13
7. N.3.W.; Fire Brigade's act 1909. 55 29 & 32

8.  (1912) 1 KB 496
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s0 as to know whether th= defendant was liable or not.
These wereg
a. Was the method used by the defendant necessary

so as to protect hls master's property?

b. If the answer to (a) above 1is in the negative,

was it reasonably necessary in the circumstances

The court answered (a) above in the negative and
(b) above in affirwation. On this basis, the defendant
was given judgement.

In nnnsg? Case, the defence was ralsed and upheld;
which is to the effect that there 15 no liability for
value of a cargo that was jettisioned with the whole
purpose of saving the lives of the passengers in a storm
cn a river., This principle was also followed in the case

of Watt vs Hertforshice Couaty cOunc11.10 In this case,

the plaintiff was truvelliug in the back of a lexry to
the scene of an sccidente In the lorry, there was & jucx
we ighing between 200 «nd 300 weight. It was not possible
to fix the jack &s the lorry wWes not fitted for it; the
usual vehicle not beiag ;Vnilnblec The driver was forced
to apply brakes suddenly and this caused the jack to move
forward and strike and injured the plaintiff, Based on
this ground and the urgent call,the gdefendant was freed

from blaweworthy.

9 (1;’09) 12 Coe R'p. 63

10. (1954) 1 ALLER 141
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Y

Similarly, in the'casQ of cf. 5550 v_3outhport ‘ ,{

114

corpaoration, the defea ce’. was ralsed and upheld:

Here, an oll tanker was stranded in a river estuary
and to prevent hser breaking her backj the master
Jetcisioned her back; the master jettisloned 400 tons of
her oil carqge which the tide carried to a foreshore,
thereby occasioning damage. ©On the basis of the defences,
tharefore, the defendant was held not responsible for
the wrongs

Meanwhile, it must be known that the wrong caused
because of the lnminent danger must not be done in a
negligent manner. Otherwlse, the daefence will be rejected,

rherefore, the case of Ricby ¥ ¢hi.f Constable of

1 _
Northamptxbn.z 1llustrates this poiute. Here, the police

uere held liable for firiag & Cs gas cunister iato tie
plalatiffras shop to flush out a danqerous paycopath.
without having adecquate filre fighting equipnent avallable,
Furthermore, the court cbserved that though necessity is a
good defence to krespass fa such an ewmsrgency, but that
the police were held liable iIn negligence Lecause of their
fullure to ensure that they had enough fire fighting back
up when the canister was relegsed onto the plaintifirs
property.

In a certain situation, it does happen that the

danger tobe prevented needs certaln skills and special

11. (1956} ac 218
12. (1985) 2 ALL Ex 985
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knowl=dge; but the defendant is unskilled in the field.
In this regard, he will be dermed to have done il at the
risk of exposing himself to a civil 1iability for the wron g
caused to his victim. DBut, this defence may excuse him
from liability. Therefore, an unqualified person who
perfom a surgical operation must be deemed to pay for the

consenuence if he fails to exercise the skill of a surgeon_13

However, he will not be held liable, if using such

Care dg an unskilled person mirht he expected to use,

he was compel1€d to operate by pressure of circumstances,
For eXa,nle, where » climber who was iSolated upon a
mountain attempts to save the 1life of a2 fellow climber

by amputating his 1«eg..“L

Meanwhile, it should be poin ed out at this Juncture

that the danger tc be avoided need not be a private

— .

inwerest of the defendant, At times, it may be an interest
of the plaintiff himself, Thus, in an emergency situation,

a medical treatment is justifiable, if it is done to a

patient who was incapagble of givine a consent at that time.

15

In the cage of Leigh v Glasstone, a suffragate prisoner

who was fasting was forcihly fed throush the mouth and

nose by the nrison officers, She sued for battery, It
was held that this is a good defence because the act of the

ForoihYe fedite  wan neecon: vy o as o save her life,

13, JAMES. Phillip, S. : General Principles of the Law
of Torts, William Clowes & Sons Ltd {(London) {(Lth ed).

1]4. See, JAIVHSS__Phil-LiDS. S. (Sunra) at puge 72- '

—

15, (1909) 26 1LR 139,
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Conclusively, and inspite of this defencey care must
be taken to know uhether‘the defence c.p avall the
defendant or not. Otherwl:ue, and in the words of John-G.
Fleming:

Necesslty becowas simply a wmask of
Anarchy=—e——— 163 3

Therefore, the cost of avolding a risk wust be
weighed against the danger of running it. In other words,
the harm to be avoided wust be disproportionately lesser

16t
than the one committed. In Latimer v AEC Ltd,)%n exception-

ally heavy ralnstorm flooded the floors of respondent’s
factory and this caused oil, normally contalned withia
channels to be washed over the floors. The respondent

then used available supplles of sawdust ts cover the

floors, but Insufficient vo cover them all. The appelant
slipped on an uncovered area wud s was injured. The

court held that since the respondent had dopne all reasonably
expected to be done to make the floors sage, they were not
1iable, Although, it was also shown that if they had closed
the factory, the accldent, could not have gccured but that

& reasonable prudeance did not demand the taxing of such

a drastic step.

3.3 INEVITABLE ACCIOENT

3.3.1 ORIGINi-—. Historically, the defence of inevitable
accident was in relation to actions in trespass, where
upon, on a proof of interference, the defendant 1ls bound

to explain his actions, And that *he defendant will only

163 (1953) ac 643 or (1953) 2 ALL ER 449
16be (Supra)
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pe free from liability if he can show that his act was
uniatentional or/and negligent. Thus, by this singular
act, it means that he has raised a plea of inevitaule
accident,

Now, however, the defence means a denial of
negligence. In this context, the siwmple rule of law is

that the onus of proef is on the. plaintiff.17

3.3,2 MEANING

It is an “accldent which cannot be avolded by the
exercise of ordinary care, caution and skill."ia

It is also van accident which cannot be prevented
by human skill or foresight, but results b from a
natural causes such as lighting or storms, perils of tie
sea, Inundations or earthquake se=—==n19

Similarly, it is an accident "not avoidable by any

. - 2
such precautions and there could beé expected to take.® o

In the case of Stephens v Virginia glec. & Power

co, 21 it was observed that an accident is inevitable so

as to preclude recovery on ground of negligence, if persaon

17. oOkubule v, oyagbold (1590) 4 WNLR pp 147,723

18, See Osborn's Concise Law Dictionary (7th e€a) p. 178
19. See Black's Law pictionary (6th ed) at p. 76

20. see pollock, Torts (15th ed) at p. 776

21. 184 va 94, 34 s.E. 24 374, 377,
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by whom it occurs neither has nor is legally bound to
have sufficient powe; to avoid it or prevent ;;5 injuring
another.

Fundamentally, the defence postulates that the
defendant did not intend the wrong. And that no fault
or nggligence 1is attributed to him, The wrong must also
be unforeseenable. The defendant must have used the
highest degree of care and cautlon to prevent the wronge.
And the wrong complained of must be a type that cannoct
have been avoided physically.

By way of an illustrgqtion, in the case of Jibosu

v xg;i,zz Lord Esher cbserved as follows:-

To my mind these cases siow clearly
what is the proper definition of
inevitable accident as distinguished
from were negligence - that is a

mere wait of reascnzble care and skill.
———==In wy opinion, a person relying

on inevitable accident wust see that
something happened cover which he hao

no concol and the fact of wnhich would
not have bcoen avoided by tha geeatest
care and skill.-———- In my opinion,

a person relying on inevitable

accident must sce that, scwmething
happened over which he had no control
and the fact t of which would not

L.ave been avoided by the greatest

care and skill, That seews to me to

be the very distinction which was taken
between the cause of inevitable accident
and a were Waat of reasonable care and
Skillo

similarly, in the case of shocco v Eawala,

structural stegl_ugskj_inigl_htd+?3 the defence was

raised and upheld. In this case, the defendant, on‘

2, (1970) 2 aLL NLR 102 at 111

23. CCHCJ 12/73/, page 91
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getting to a hillly of & reoad, saw a parked trailer at
the left side of the roud; a place he wantéd“to park
his vehicle, all of a sudden, he saw wn w pearaace of
another lorry cowming from the opposite direction. all
attempts to avoid a collision with the lorry failed.

It was during the process that ha hit the back of the
lorry. It was held that the first defendant was very
vigilant and kept & proper look out. He did n all what
was humanly possible to avoild, it , but could wot. And
nhe had shown clearly the cause of the accident, and also
showed that the result of the cause was unavciuzble,

and that the plaintiffrs cvidence showed that there was
nothing apparent or really wrong with the car that the
first defendant was driving which the ingenuity of man
could have forseen prore the accident.

ey

However, this defepce was raised, but rejected in

Lere '
the case of Foloye v. olaniyan,2 / 1t was observed amongst

other things thzt the nature of the accident raised a
presunmption of negligence, but which the filrst defendant
failed to rebut. 7The defence was accordipgly rcjected.
Meanwhile, the defence w has often been raised and
uphald in accicent cases on highways. Andé once it is
pleaded and accepted, it will operate to defeat the plain-

tiff's claim, in favour of the defendant.

24, (1954) 14 wWaCa 608
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However, in some certain situations, and-even
where the defence is pleaded, the plaintiff's claim will
still fail. This can be scen where an accident has
happened, but the plaintiff is unable to show how the
accident occured for the purpose of attributing blame-
worthy on the defendant. 1In this regard, the law is that
such action will fail. The hardship caused to the
plaintiff because of a strict adherence to the rule is
obvious. And it was through an attempt to remedy this
hardship that there evolved the introduction of the

doctrine of Res Ipsa loquitur,

3.4 RES IPSA LOQUITUR

This doctrine 1s a common law maxim which weans;
wrhe thing speaks for itselfw,

John Flemming, in elaborating the maxim remarked
as followss

Res Ipsa Loquitur is no more than
a convenient lapel to describe
situations wnere, nowithstanding
the plaintiff's inability to
establish ti.e exact cause of the
accident is by itself sufficient
in the absence of an explanation
to justify the conclusion that
most probeably the defendant vas
negligent and that his negligence
caused the injury. 25

The maxim operates to shift the onus of prove of

accident on the defendant. 1In this case, he can raise
-

a defence that the accident was because of a cause which

FLEMING, J.G: Qpt. Cit at Page 302

254
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did not amount to megligence on hls part, or that he
has used a reasonable care to avoid the accident,
In this respect, adefarasin aqg. C.J, made the
following observation;
The maxim is no more than a rule of
evidence affecting onus. It 1s based
on comnon sense and its purpose is to
enable justice to be done whan the
facts bearing on causation and on the
Care exercised by the defendant are at
the outset unknown to the plaintiff
and are or ought to be within the
knowled,a of the acfendant. 26
AS a general pringiples of law, the defendant,
in an attempt to dislodge the presumption that exist
under the doctrine, should be able to establish and

prove convincingly the following facts, hamelys

3.4.1 - MEASURE OF CONTROL.

The defendant must have a full control of the cause
of the accident so ;s Fo prevent the wrong. QEherefore,'
if the control is beyond him, then the cause of the wrong
cannot be attributed to him. In the case of Jibosu v.
5233127 the plaintiff sued the defendant in negligence
as a result of collision of the cars. The defead«nt
argued that the cause of acclident was because of tyre burst

and so pleaded the defence of facvtiable accident. it

26. aklmola vs Gurrantl & Cu. Ltd (1974) 5 CCRCI 674

27« (1972) 2 UYILR 307
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the court of first lustance, the defence was upheld.
But, on appeal, the court of jAppeal observed as follows:

When there 1s a violence swerve, as

in this case, there is no doubt in
our minds that the doctrine of

res ipse loguitur applye=eeeIn our
viaw, a bus properly driven does not
Icave its si.. of the road, cross an
island aad hit another vehicle which
cowpletely on che otler side of the
road y=======The learned trial Juage
clearly, wis directed himself when

he said that once the dcfendant
explained that the cause of the accident
was due to a burse from front tyre,
that explanation obviated the doctrine
of res ipsa loquitur. Evidence

should have been called to show that
the tyre burst was not due to the
negligence of the defendant/respondaent,
Very many things could have been
responsible. The burst could have
been due to a factery fault, or a
puncture, or 'ack of maintenance,

or insertion of a weux inner tube,

The onus clzarly is on tl.e respondent
to establish the cause of the tyre
burst, and it is only when this would
been satisfactorily done that tie
doctrine of res 1ipsa loquitur could

The rational of the rule on control 1s premised
on the fact that the defend.at ought to be in an exclusive
control of the thing which causzd the wrong. Control
ne2d not always be actual, because at times, an inference
on it can be made,

However, where a control 1s to be imputed, then,
a reasonable length of time over which such control will

last will be an important factor to be put into
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consideration. Therefore, in the case of Easson v

LNZ2 Railway co,zs it was observed that it would be

dif ficult to say that the doors of a travelling bus
from gdinburgh to London will at all times be under the
control of the company. And that it is unnecessary to
say that at all times, all the circumstahceé must be
under the control ¢t the defendant. Thus, this defence
was rejected, |

Moreover, it is truism that control b need not be
in the hand of an individual, This can be 1llustrated
in a situation where the defendant 1s an organisation
with many organs and individuals involved in the day to
day running of such organisation. In this situation, it
may be tasky to point cut an individual., 1In this regard
therefore, such organisation may be vicariously llable for
the act. . -

At times, it may happen that the defendant is in
control, but, the cuuse of injury was because~of an act
of an authorised persanl In this regard, the defence

will still fail because the onus of dlscharge is on him.

3.4.2 DUTY OF CARE

A want of this presupposes a lack of diligence
and a reasonable care to avold the cause ot the wrong.
Infact, the defendant must give a reasonable explanation
as to cause(s) of the accident, and that the wrong was

not because of this lack of duty.

28, (1924) Kk.B. Page 421, or (1944) 2 ALL ER p. 425

~ -
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wWhen driving on a highway, the basic rule 1s that
drivers shouid take proper care not to cause any Injury
to other car users. To observe this rule, they must keep
a proper look out, observe traffic rules, avoig_gucessive
spaed, avoid driving while drunk etc. and if he is in
want of these duties, the defence willl be presumed., |
However, it will be a defence for him if he can rebut it by |
showing that the acclident did not occur because of want |
of care from his part.

Tha defendant must show that the wrong does not
ordinarily happen inspite of his proper care and caution.
And where the defence fails, negligence will be presumed
against him. 1In ayxnewx_naadlaqzy a flour barrel fell
from the window of an upstair bullding on the head of the
plalntiff who was walking on the street. It washeld that
if the defendant had taken a proper care, the flour barrel
would not have fallen and injured the plaintiff, similariy,

3
in Forsbroke-Hobbes v British american pirworks Ltd, ° there

was a plane crash imuediately after take off. The trial
court was of the view that if proper care had been taken |
the crash would have been avoided. The défence of
inevitable zccident failed, |

Moreover, in the case of anichehe v Onvekw§.31 the

plaintiff pleaded the maxim or an accident which caused the
death of the plaintiff's brother. The defendant countered
the claim that the cause of accident was bucause of sudden

29, livrne v @cadice (1863 2 wer n 493

30. (1937) 1 ALL ER p. 103

31, {1965) NMLR 108
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an&'unexpécted breaking of a y-~bolt on the vehicle,
' Ajegbb J.5.C. remarked that it is not sufficient for the
defendant to plead that the U-bolt break was because of
a latent defect. But that he had to show that t he had
taken all reasonablz caution to show that the boltsg were
in a good condition and that the car was in a fit road
worthy. But because he failed to discharge the onus of
proof, he was accordingly held liable.

These lines of principles above were also adopted

in the case of Koikl v NEPA,Bg In this case, the plaintiff

was Injured by the fallen down of a sacffolding which
was erected by the defendant agent, It was noted that in
the absence of an act of God such as excessive f looding,
it will be impossible, if the scaffolding is well
constructed, to have collapsed. Thareafter, Mr. Adefarasin,
Je observed as followss:-—

The erection ot tue seaffolding in my

view must have been done negligently

and I think it was the reason that it

gave way and injured the prlainciff.

To my mind it must have been constructed

in such a way that ic could not stand

the weight of one man.

conclusively, and inspite of the defence as discussed

above, the defence may still be rejected in some certain
situations. 1In other words, a prove of the defence by
the defendant may not discharge him from blameworthy.
Therefore, he will still be held liable for the alleged

conduct that causes the injury. For exemple, the defence

32, CCHCJ 1272 at p. 11 "~ 0 oottt
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will hold good in law, 1f the subject matter of dispute

relates to the rule In Rylands vs Fletcher,33 the defendant

will still be held liable. 1In this context, it will be
immaterial that he has taken all reasonable care to avoid
the injury. 4and the basic of this change In the law is

due to the fact that the of fences created under the rule

are strict.

3.5 : ACT OF GOD

This offence put into consideration event of some
natural forces, occurence of which cannot be prevented
because - it was unforseen and undesired.

It has also bewvn described asg

an accident or event which happens
independently of human intervention
and due to natural causes such as
storm, earthquake etc. which no

human foresight can provide agalnst,
and of which  human precedence 1s
not bound to recognise tha possibility

gimilarly, it may also arise from sowz lrrestib:le

foree or inevitable accident, or from sowme overwhelulng

power, which canot be quarded against by ordiaary exertious
of human skill and prudence.35 C R

In the sameé case, Cockburn C,J. went further;

The rain which fertilises the earth,
and tne wind which enables the ship to
nagigate the ocean are as much within
the term mact of God" as the rainfall
which causes a river to burst its

33, (Supra)
34,

BIRD, Roser: Osbora's Concise Law Dictionéry (7th ed)

“ET p. 108 vt ) -

35. Per Cockburn C.J. in pughut v Smith L.J.N.S5. 45
(Common low) at p. 707
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banks and carry destructicn over
a whole district or the c¢yclone
that drives a zhip agalnst a rock
or sends it to the bottom. Yet the
carrier, who by che rule 1s entitled
to protection in the latter ~ case,
would c¢learly not be able to claim _
in the tormer,. ' " -

Most often, the deience 1ls used to serve as an
exception to negate a blameworthy under the rule formu-

lated in mrylands v Fletcher.Bs. AS an exception_therefore,

" if a reservoir is built for the purpose of a storagé
of water, and after the construction but betore water ié.
stored in the reserveir, there was a heavy down pour,
£1i11l the reservoir and floodea the lines of A. B wial
successfully raise the defence, Therefore, before vescape
of a thing ls covered under the exception to the rule, such
must be a type which is caused directly by naturzl causes
wicthout any human interference, The uvircumstance leading
to the escape must be above any human foreslghti preventiun
of which human prudence is not bound to recognise the
possibility.>’ | |

Examples of Act of God include all natuﬁél forces
1ike eartnguake, storms, thunderstorm, tornadoes ete.
acts of natural forces must however be differentiated from
human acts which may‘have heen done deliberatg}ykiiman beings.

For example, an act way be violent, yet this may not

necessarily be contemplated by the defence. This is because

36. (Supra}

37. See Tennent vs Farl of Glasgow (1864) 2m. (1 L) 22, .
26=277 '

- - B -
e p———————
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such act ought to have peen prevented by the use of a
reasonable care., In the alternative, the defence will
only be upheld if inspite of a use of a reasonable care
and dilligent, the alleged wrong would still have nappened, ~

AsS® general law, the quiding principle is that an
allaged wrong must nave been because of a direct natural
causes without any human intervention. Therefore, if a ship
driven ashore py a tempest, the cause of the wrong will
be covered under the defence. But, if, however, it . is run
ashore during a tog whiéh was because of a mistake, then
this will not/zitnin the contemplation of the defence,

This is because 1t will be regarded as an act of man.

If the case of Nichols v narsland,Ju the defendant

was an owner of some pools formed by damning a natural

stream. The embarkments and weirs were carefully constructed
+
to be used for all ordinary purposes. A violent stcrm broke

down the embarkments, and a rush of water down the stream
carried away some bridges. It was observed that the rule

38t
in Rylands v Fletcher apart, the defendant wigl be held

] iable because the accident was a direct act of God.
However, the defence could not avail the defendant

from blameworthy as seéen in the case of Quotayo v ;n;rbur:lx.-,’J

In the case, the defendants®' servants were sued negligence
for the loss caused to 52 tons of Oobeche logs. The

defendants deny the allegation. The court observed that Lhere

38. (1876) 2 EX. D.1

b (Supra
39. (1954) “14  W.CA 515 -
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that there was no evidence upon which he could find that
they did know or "must have known" and that as they ndid
not know that the logs would not ﬂe loaded, they cannot
be said to have been negligent for not taking the logs
back to their pbasev. Based on this reason, and some other _
ones, the plaintiff's claim was dismissed. But, the
decision was however ;eversed on appeal in favour of the
plaintiff. It was pointed out that the onus cof prove
that there was no reasconable precaution from the defendant
was on him. That, although, tide in the ordinary course
of nature, and in that sense an act of God", I think
when considering the legai 1mpli;ations in a case such
as this it is misleading to classify it as such, which
the trial court in effect did. That it is true, as trial
court said that the defendants were not the cause of the
tide, but through their servants and agents, caused the "
logs to be subjected to tide, and in an absence to negative
negligence on their part i.e.reasonable care to avoid the

1055.40 S0, the defendant is liable,

Meanwhile, in most of the cases, it does happen
that there exist a combination of human acts, and natural
events which then lead to the act complained of. In this
regard, the immediate and the dir ct cause of the wrong
will pe examined so as to know ifthe cause falls within

the confinement of the defence or not. aAnd while doing

40. Omotayo vs Arbucle (supra)
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tnis, the conduct of the defendant must be borne in
mind. This is because he has a duty to take extra
cautions against the event; even though thils varies from

cases to cases.

3.0 SELF DEFENCE

onis defence signifies certain circumstances which
compel a person to behave and act in an unusual way.

The defence envisages that if out of ftorce and compulsion,
a person commits a tortious action, he may be exculpéted
t rom blamewortny.

Essentially, the act that causes the wrong must have
peen done out of compulsion or force. This is very
jmportant pecause that is the gist and basls of the
defence. ) | _

In view of this, the defence can pe highlignted

under the following headings, namely:

3.6.1 SELF DEFENCE {(of physical self).

It is a good law that an assault or battery is a
tortious act and redressible against tne tortfeasot at
the instance of the victim. But, this defence operates
to negate the blameworthy of the defendant.

The defence 1s premisaed on a common rule of logié
which postulates: Nature demands that a man who is
struck is bound to resist. The right of this reaction

is a natural type and so it should not be infringed upon.
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A right of reaction is premised on a reasongble
apprehension of physical attack from the assailant.
For example, the defendant, may, at times, not wait until
he is struck. Infact, it suffices if A raises his hand
against B within a clese range, and B at once strikes
to prevent the assault.

Basically, however, the defence subject to a test
(A reasonable man's Test). Although, there is no fast
rule on the applica tion of this test. This is because
each case muktbe described on its own merit. For example
an alléged wrong must have been done out of an actual
defence from attack, but not by a way of a retaliation
after the attack. Therefore, if A hits B on the face,
B cannot be justified in law by striking A from the back
in retaliation.

similarly, a retaliation must be in the same propor-—
tion with the attack. For example, if A slap- B, B may
retaliate by slapping him too, but not by shooting A with
a gun. This simple rule of law has been highlighted in

_Cockcroft v smith41 In the cgse, A sued B for biting

of f his forefinger in a scuffle in a court. Holt C.J.
remarked that:

that in itself it was no defence
that the plaintiff had first run
his fingers towards the defendant's
eyes, for a man must not "in case
of a small assault, give a violent
or an unreasonable return.

41, (1705) 2 salk 642
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simiiﬁrly; in criminal law, a person attacked in
such é way that it indicates that nig 1ife is In danger,
may in retaliation inflict a bodily grievious harm or even
k1ll, provided that there are grounds to make én inference
that reasonably his life is in danger, and that he cannot
save nimself by a'iesser means. | |

Meanwhile, it must be pointed ou£ that.a measure
of a dagree of force 1s always an jssue of fact, but not
of law. Therefore, when examining it. such variables
facts such as the degree of the violence oftered, nature
of weapon used, assailant's previous conduct etc are
issues to be put Into consideration. | | _.

However, it should be noted that if the defendant
1s quilty of an excessive foree,yet, he may stillraise a
dafence i.e. by way of a counter claim against the plaintliff
for having initiated the first attack. In this regard, the
plzintiff's recovery may pe scaled down, or at times, the
two parties may be asked to forfeit each other's losse.

| The defence may also not be ralised and accepted in

situations where the defendant is guilty of a wrong do ing

j.e, if ne sets the action in motion.

3,6,2 : <ELF DEFENCE (THIRD PARTY)

under this sub-heading, it is also a good law that

a person may commit a tort (assault or battery for the
42

reservation and security of a third person. _
EZ. The defendant canno% rely on a private defence Leécause
Y carnot "defendn wmy self against one who has done

me nc¢ unlawful harmt, Pper Winfleld at p. 721, 12th
ed. W.V.H. Rogers.
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Therefore, this defence is open for a parent to defend
a member of t his fam11y43 agaiﬁst personal attack from
a third party. |

In those days the view was that the third party
to be defended muct have a personal relationship.44 But
this view now seems to he obsolete. Infact, in some
jursidictions, the law 1s that it is 1l wful to use force
af any degree provided 1t is done in good falth. But
before the defence succeeds, all the conditions45 noted
above must necessarily apply here.

As a corollary to the submission raised ahove46
élparent or guardian may also commit tort against a child
or ward. Therefore, for the purpose of a'corrective
measure, or, to instil discipline, a moderate and a
reasaonable corporal punishment may be alllowed on such
a child or ward. Therefore, there will be no ha inability

if a parent imposed a moderate beating onto his infant

child, or to restrict his movement becmuse of the child's

bad behnviour.

43, Husband in favour of his wife, or vice versa. A
parent in faour of the children and vice verda. A
guardian in favour of the ward and vice versa.

. 44, 5set No. 43 above,

45. The attack and the revenge an must be proportionate,
there should be no lapse of time, it must be done
in good faith etc,

46, gee 43 above (:zupra)
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At this juncture, it is timely to put .nto sharp

-us the constitutional implication of th:s type of
disciplinary measure. In other words, can a ward or a
child sue his guardian o; parents in tort for the disciplinary
measure imposed on him as uncon titutional? For example,
section 21 (1) of 1979 constitution provides that every
individual is entitled to respect for the dignity of his
person, Therefore, rno person shall be subjected to

4
torture, or to innuman or degrading tredatment. !

similarly, section 32 (1) of the 197Y constitution
provides that every person shall be entitled to his personal
liberty and no person shall be deprived of such liberty.

Against this background, a disciplinary measure of a
modertate beating and restriction of movement of a child
or ward because of his bad behaviour violate the sections4Ba Y
mentioned ulove., But, a careful analysis and consideration
of some factors may makée one to have a second thought.

To start with, exceptions have been given to the
two constitutional provisions to sections mentioned
above, For example, the moderate peating as cited ahove
can be deemed to mean exceptions, mentioned and covered

};8b

under section 31 (1) (c) and (d) (i). Theretore, a moderate

beating on a child by his parent for the purpose of a

47, section 31 (i) (a) of 1979 constitution

487 sgections 31 (1) and 32 (a) respectively (supra)

L18b, See 1979 Consti+ution, = - ' '
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corrective measuré willlnot attract a tgréioué liability
- or deemed to mean a violation of the constitution.
imilarly, a ?estriction of movenent of a chlld by
his parent or account of his pad behaviour cannot be
sald to mean an act which viclates section 32 (i) of the
constitution. Infact, the constitution itself ehcourages
this type of disciplinary measure, and so can ke deemed
to mean an exception of the provislon as clearly provided
by section 31 (1) (d) of the constitution. |
And in support of thls submission above 1s the
provision of the criminal code.49 For example, section

29 (1) °°

stipulates that a blow or other force that does

not lead to a wound or a grievious bodily harm will suffice

if it is done by a parent so as to correét the ¢hild,
Meanwhile, all constitutlonal provisions mentioned

above aside, it should be noted that each case should

also be treated on 1lts own merit. Therefore, the type

of the discipline must be reasonable in the circumstance;

thereby putting the—nagure of the offence, the age of

the child, his physique,'his past behaviecur, the type of

punishment, and the injury etc into consideration.

“these factors are important because if the child is

too young so as to defeat the effect of the punlshment

49 Cap. 42 Laws of the Federatlon (1858 ed)

50. Criminal code Act; cép. 42 laws of the Federation
{1958 edition)
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or if the punishment is too severe, it may amount to causing
a bodily physical harm to the child. This is because
excessive discipline can be checied and contested undder
the criminal law. Infact, the case of Ryan v Eild3551
is an illastration of this submissicn. In this case, the
plaintiff, s chool boy of 10 years old was because of
hid insicipline, boxed on the ear by his schoocl mistress.
Because of the blow, which though, it was not severe, the
boy became deaf in the ear., The court held that, though,
it is moderate, yet, the bplow exceded a reasonable and
lawful correction. The mistress was accordingly held
tortiously held liable to the plaintiff,

similarly, and 1so by a necessary implication,
a school teacher may also not be held guilty of an assault
caused to nis student.52 In olden days, it was thought that
a parent who places his child with the teacher means that
he has dclegated to him all his authority, as tar as it
is nec2ssary for the welfare of the child. Therefore, a

teacher can impose a moderate physical pain on the student§3

51. (1938) 3 ALL ER 517

52. The pefendant in Ryan (supra) would have been free
from liability if he blow had not "exceeded a reasonable
and lJawful ccrrectionn '

53.. See Rvan Vs Fildes (Supra) Rex Vv Newport ETC (supra)
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However, this thought had since beeﬁ cnanged.
whatlseems to De/Eg?rect law now is that a school teacher
has his own independent\authority Eo discipline the spudent.
But, what is however not clear is that does this punish-
ment be imposed only within the school premises? 1In

Rex v Newport_g.T.c.S4 a school teacher caned a’ student,

who contrary to the school rules smoked in the street during
the holiday. It was held that the boy's father, by sending
him to the school had authorised the child to use a
reasonable punishment on the boy for breach of the school
rules and regulations, and that the punishment was quite

5
reascenable,

gimilarly, in the case of Ekeoqu v. Aliri bt:Wali,

J.o8.C. summarised the position of the luw as tolliows:

ateacher vis-a-vis his pupils stands
in loco parents to them. In that
capacity he has the authority to
discipline them. \ihat happens in
this case was nothing more than

the appelant discharging that duty
and it was only by sheer accident
that the responcent was hit on the
left eye resulting in its damage——w-—

In the same vein, a.captain of a ship or an'.
aircraft will not be held llable for causing an assault,
battery or false 1mprisonmentron the plaintiff. In this
regard, the person referred to are members of the crew

or the percons ob board provided he reasonably belives

54. (1929) 2 K.C. 416. - e o
55. -See alsoe Rainswy carsen (1964) 111 cLr 16

56 . (1991) 3 NWLR (pt 179) p. 260.-
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that such restraint is necessary for the safety of the

ship or the aircraft.57

3.663 SELFE FENC g

A defence against an attack on dne's ﬁfoperty is -
akin to that of self defence against agression. The
defence envisages that an assault or battery is justified
in law if it is done in the defence of one own's property
e.g. land or chattel, |

And by a necessary implication, it applies to a
property which a person is defending as an ment of an
owner, occupler, or by any other third party.

Meanwhile, a defendant must be In such a position
that would enable him to sue the plaintiff in trespass,
He must be in possession of the land, bﬁt need not be a
real owner. and if he has a right to possess, but not .
in possession, he may plead a defence of re-entry. He

cannot plead a defence of re-entry, and neither can he plead a

defence of defending the property.

et

In the case of Holmes Vv Bagge,58 it was polnted out

that a captain of a cricket club who removed the plaintiff

from the field cannot plead the defence successfully, this

is because the captain had no possession of the field.
Therefore, before a valid defence holds in this

respect, a force to be used must not be more than necessary,.

57. gee Hook v Cuward gteanship Co. Ltd (1953) 1 WLR 682

S8, (19852) 1 E & B 782 i -7



151,

Even though, an amount of force to be used varies fronm
case to case. Of course, a person canuot first of all
use a force until a request hzs been made to leave, and
then a reasonable cpportunity is afforded for the purpose
of compliance with the order.

However, this 1s also subject to liwmitation. For
example, if a force is used in committing the wrong, then
a counter force,. if uwsed wey.-ba justitiable. Byt if a
greater force than the expected one has been used, then
he can be coupensated for the excess of the difference,

Meanwhile, as regardé to a measure of a reasonable
force to be used, it has been pointed out as follows:-

If a person enters gnother orne's Louse
with force and violence the owner of
the house may Jjustify turning him out
{using no more ferce that is necessary)
without a previous request to depart;
but if the person enters quietly, the
other party cannot justify turning

Liom out, without a previous reguest
to depart. 59

Of recent, it 1s common for animals to wake a
destruction on people's property. In this regard, if
there is an anticipation that the danger is iawinent, than
an owner may use such force as it is reascnable to prevent
such danger. But, the ocunus of prove is one the defendant
to show that the property was in a real danger and thst there
was no other means to have avert the destruction, unless by a

a wmeans and measure he o= adepted to avert the danzer.

59. See SIREET, L.. Y - Opt Cit P. 81,
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As regards to a defence of property, the defence
may élso be used in an inil rect form so as to safe the
property against attacke. or example, a barrler or barr i-
cade, and at times a nechaaical device may suffice in
this regards * -

Howeve , What of;u; arise here is that such forms
at times, lack the necessary discrimination as to the
premise amount of force that is needed in the circumstances.
although, there is no hard and fast rule in this
circumstance, because an amount of force varies from case
to case, Yet, 3 guiding principle has been evolved. And
this is to the effect that a person may not inidrectly do
what is unlawful jn a direct manner. Otherwise, the
pe rson may be gullty of using an excessive force.

although, a compromise has now been adopted
by way of a distinction between parriers that are 1ikely
to cause death or a heavy bodily injury, and those which
are very unlikely. Therefore, where the barriers are
1ikely to casue death or heavy bodily injury, then, caution

dictates that they should be mounted in the night.

3.6.4 ACTING IN SUPPORT oF LAW.

To start with, there is a great overlap of this
defence between the criminal law and the l1aw of torts,
rherefore, that is why most of the provislons found in
this area are provided under the criminal law. put,

inspite of this overlap, what we are mostly concerned under

-~
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1

t;is sub heading pertainélto areas that are tortious acts,
Thus, the question to be asked is: what is the extent of
the torticus llability (if any) 8f the defendant?

For xample, because of the nature of the roles and
duties performed by the police in the society, the law
allows them to make argest. Similarly, in some certain
practical situation, the law also allows a private citizen
to airrest a criminal persona. And the rational eof this
is for a timely prevention of a ¢rime, or to prevent a
criminal from escape.

Moreover, apart from the power of arrest, the policd
during the course of carrying out thelr legitimate duties,
may commif o wrong against an innocent citlzen. Again, a
private citizen, in an attempt to enforce or maintain the
law, he may commit a wrong against an innocent persan.

Furthermore, out of a genulne mistake, an innocent
person may hHQe bean arrested wrongly. The warrant isswed
may have been defective for want of jurisdiction, or the
proper procedure may:=not have been followed, —-

Against this background, can the defendant successfully
raise this defence? And to answer this guestion, it ﬁust
be shown that there exlst a reasonable ground to justify
such érrest. Intact, the test of a reasonsble suspicion

had since been laid down by the supreme court as followss
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~w—=suspicion in its ordinary meanling

is 8 state of conjecture or surmise _
where proof is lacking” I suspect but

I cannot prove", Suspicion ariges—-

at or near the starting point of an
investicgation of which the obtalining

of prima facle proof is the end.

Wwhen such proof has been cbtalned, the
police case is complete; it is indeed
desirable as a general rule that an
arrest should not be made until the

case is complete. But if arrest before
that were forbideen, it could seriously
hamper the police. To give power to
arrest or reasonable suspicion does not
mean that it is always or even ordinarily
to be exercised. It means that there 1s
an executive discretion. In the exercise
of it, many factors have to he considered
begdides the strength of the case. The
possibility of escape, the prevention

of further crime and the obstruction of
police enqguiries are exauples of those
factors with which all judges who have

had to grant or refuse ball are familiar.
There is no sarious danger in a large
measyre of executjive digcretion in the
first instance, because in countries where
common law principles prevail the 60
discretion is subject to judicizl control.

on the basis of this formulation, therefore, the
court held that the arrest and detention of the plalintiff
on suspicion of the offence of fallure to pay tax61 is
not an enough reason because the plaintiff was unable to
produce tax receipt at oﬁce, when asked to do so. Thus,
the defence  could not avail him frow liability.

Meanwhile, it is a trite law that the laid down

procedure must be followed during and after the warrant is

60. Oteri v pgkorodudu {1970) 1 ALL NLR page 194°

61 an offence under séctich 255 of Local Government
Law {Mid west) '
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executed. For example, the rule is that an arrested
person is not to be handcuffed, unless it is considered
necassary for safety of the person. The cause of = i
of restraint must be told unless he 1is caught while doing
the act. And once he is arrested, he should at once be
taken to the lawful authority. Infact, it is now a
constitutional provision 62 that ha should be informed in

the language he understands the reason of his arrest,

Importantly, whether police or a private citizen,
the facts on the ground must indicate a prima facie case
against the accused person. For example, the length of
- tralning and experience of the police should help him to
make a good sénse of judgement. He is not to be rushed
or allow himself to be rushed in taking an irrational
decision., He must not be guuilty of bad motive. Otherwige,
the defence may not avail him from from liability. and in
this case, he may be successfully sued for false imprisonment,

In the case of gbajor v 0zunburegun.,63 the defendant

complained that the plaintiff had wilfully damagzd his
property. Five persons including the plaintiff were identi-
fied, and so they were -‘arrested by the police. But,
investigation showed that the plaintiff was innocent and

he was therefore released. The plaintiff thereafter sued

for false imprisonment, It was held that the arrest was

62 gee gSection 32 (3) of 1979 constitution.
63 (1961) ALL NLR 856
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done in'the exercise of the police's independent

judgement, and so the defendant cannot be held liable.

guashie~Idun C.J. ¢bserved;

It is the duty as well as the right

of every citizen to bring to the

notice of the police either a report
or a speclfiic complaint against persons
who are suspected or alleged to

have committed offences, It is a matter
for tre police to declide what actien
they should take on tiwe report or
complaint. If the police decides on

an action on their own initiative which
is ultimately proved to have been
detrimental to the person against whom
the complaint or report 1lsmade, the
citizen is made cannot be held respornis-

iblea

If the citizen were ko be held

responsible where he has not taken the
law into his own hands, the duty of
investigating and defecting crines by
the police would not only be extremely
difficult, but efforts by the police
would be abortive,

But in the case of jtta v Amoasisq, the Informant

was held liable.

This is because he lied that the plaintiff

stole some bags of cocoa in his farm. Charges were then

preferrced, but later dismissed. The respondent now sued

the appelant. It was observed that the appelant cannot say

that the police use their own discretion in arresting the

respondents, This is because he had done more than a mere

report to the police. The court cobserded as follows:

He "net only laid the complaint but
pressed charges, and insisted on
action being taken----. He kept

vigil,

as it were, at the police

station where the police respondents
were conf in:d and indulged in

vituperative exchanges with the
64, (1976) 2 GLR 201 S e e
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respondents, persuading the police

all the time to keep the respondents

——==—==The facts-—=-- show too close

an involvement in the respondents’'

arrest and detention to admit of the

appelant's innocent participation. 65

Therefore, the guiding principle is: poes the informant

directed or authorised the arrest and detention? If no,
therz will be no basis for liability in an action for false
jmprisonment. And it will be immaterial that the informant
knew the information to be false and deliberately set out
the law in motion so «s to implicate an innocent person.

~

Therefore, in panso Vv otenq,60 though, he knew that the

complainy was false, yat he was not held liable. It was

observed as follows:-

----—entitled to say, as they do say,
that they only placed the matter
before the police for investigation.
There is no conclusive evidence to
show that they so influenced the
(constables concerned) that (the
later can be said to have) acted
under their direction or authcrisa-
tion, and therfore the--=——-—-
defendants cannot be held responsible
for the arrest and detention. 67

However, at times a lack of prove will still not

affect liability. Therefore, in the case of Qnwubiko V_

oka:ggigzifs the court observed;:

If the defendant should make a report
to the police, which was groundless to
his knowledge, and the police, in
consequence of such report arrest the
plaintiff, the defendant cannot escape
liability in an action for false
imprisonment or malicious prosection

65. per Francois J.A. in Atta v amoasi (supra) at p. 212,
66. per Coussey p. 172 in panso v Oteng (supra)

67. (1974) ESCLR 233 g at page 239

68. per Araka J. in Onwubiko v Qkorocaftor (supra)
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by saying that the peolice acted
on theilr own initiative,

Furthermore, certain conducts of judicial
ofiicerng if committed or omitted during the course df
their official duties can also be used as an exceptlion
to tortious acticn under this sub heading. For example,
an aqgrieved party who is dissatisfied of the conduct of
a judge can take a preocedure spelt out under the Nigerian
constitution70 instead of suing the judge in tort,

Therefore, in the case of girros v Moore71, it was held

that a judge of a superior court of Record is not liable
in tokt for any judicial act performed by him within his
jurisdiction, even though it was done out of malice,

The rational of this immunity has been founded on
public policy, and also the need to protect judges from
wanton attack and law suits. ©On this ground, penning MR
describe the basis as follows: |

Ever since the year 1613, if not
before, it has been accepted in our
law that no action is maintainable
a9ainst a judge for anything sald or
done by him in the exercise of a
jurisdiction which belong to him.
The words which he speaks are pro-
tected by an asbsolute privilege.
The orders which he gives and the
sentences which he imposes cammot
be made the subject of civil
proceedings against him. No matter
that the judye was under scme gross
error or ignorance, or actuated by
envy or hatred and malice and all
uncharitableness, he is not liable
to an action. The remedy of the

69. see part I, second Schedule of The 1979 constitution
of many Judicial Qfficers.

70, See 256 of 1979 constitution.

71. (1974) 2 aALL ErR 776




159

party aggrieved is to appeal to a
court for habeas corpus, or a writ
of error or certiorari or take some
step to reverse his ruling. Of
course if the judge has accepted
bribes or been in the least degree
corrupt, or has prevented the course
of justice, he can be punisjed in
the criminal courts. That apart,
however, a judge is not liable to
an action for damages. 72a

The law above, even though a foreign one has now
72b
been part of statutory enactments in Nigeria. Thus,

72b 3
the decisions in Onitiri v Ojomo and Egbe v Adefar.:.sin7

tally with this law. And in both of the twocases, the
provision of section 88 (1) High Court law of Lagos
state, and section (1) Magistrate Court law which are

pari materia in their wordings with section 83(1) and (2)
District Court of nNorthern Nigeria, and section 115(1) and
(2) High Court law of Northern Nigeria were examined and
put into sharp focus.

First, in the case of Onitiri v ojomo,74 the plaintiff

sued for damages against a magistrate who had detained him

for h few hours in his court. In absolving the magistratc

from tortious liability, the court remarked as follows:75

--=—Here in Nigeria sub section (1) of
section 61 of cap 122 protects a

72a The laws of Northern Nigeria (1963) VOI..;f
72b At pages 781-782 |

73 21 NLR 19

74. (1985) 1 NWLR pt 3

75. Supra
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magistrate who acts in good faith
outside the limits of his
jurisdiction, whether he does so¢
through a mistake of law or fact. 76

Added to this pe commarmond SPJ alsc cobserved as

followss—

It is clear to me that the law glver
intended that a maglstrate should not
be inhibited from doing his duty, or
what he conceives to be his duty, by
fear of being sued if he makes a
mistake. This to my mind is a mos
important provision—=—we—e-=77 -

) 7
Secondly, in Eqbe V Adefarasin,'s the scope of the

immunity of judges of superior courts was highlighted.
Here, the claim of the plaintiff was dismissed as urged

by the defendant on the ground that the defendant, being

a jgadge is iwmmuned in law from a civil suit. The plaintiff
not satisfed with this decision, appealed to the Court of
Appeal. In giving its judgement, Nnaemeka~Agu, J.C.A.y
gave a congtructdon of seftion 88 (1) above, and which the
other members of the court concurred with saild:

It is clear from the wording of the section
that the judge is fully immune from liability
from any act done or ordered to be donz by
him in the discharge of his judicial duty
when acts within his jurisdiction when. He
is also fully protected when he acts
outsicdc his jurisdiction ifhe believed, in
good faith, that he was acting within

his jurisdictien. It is only when he

is acting ocutside the jurisdiction at

time of the act which is called in

question that he 1s not protected.

The good or bad faith relates to his
believe and not necessarily to his act.79

76. Onitiri v, (Qjome (Supra) at p. 23
77. (Supra) .

78. (1%85) I NWLR pt. 3 p. 564

79. Supra ’ .
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on further appeal to the supreme Court this
decision was affirmed; and the appeal dismissed with

costs.

3.6.6 - STATUTORY AUTHORITY

Under this sub heading, scme certain statutory
enactments can also be used as a defence to tortious
liability. In other words, an unlawful act of a statutory
authority or corporation may be justified in law sc as to
negate tortious liability 1f the enablling statute
allows such tort,

But, bhefore this defence can be raised successfully
it must be shown that the tort was an inevitable result
of performance of the act as allowed by the statute.

It must also be shown that every reasonable precau-
tion consistent with the exercise of the statutory power
has been taken so as to prevent the occurence. And the
burden of prove to this lies on the statutory authority.

On this premise, this exaauple illucidates this
point. Therefore, if a local authority built an electiﬁe
generating station and the fumes from it caused a
destruction to the plaintiff's crops, a defence under this
sub heading will only hold good if it can be proved that
the engine is efficient and that all reasonable care had
been taken in the light\of current technical and

scientific skill to prevent the commission ofthe tort.
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Thus, in the case of Metropolitan Asylum pistrict v

5;1;80a it was held that a general power to provide

hospitals does not authorise the provision of a fever
hospital in a populous place where it will be nuisance to
the neighbours.

Again, in the case of pjayi v The Electricity

x:nmgm.u.an_o.LhLigﬂ.iaBOb, the plaintiff sued for

nuisance and trespass caused on his land but lost. The

argument of the plaintiff, at the trial, was that the
construction of a high voltage transmission lines over
his building constituted a grave danger to him and the
occupiers.o In holding in favour of the defendant, the
court observed that section 16 (1) (b) Elrctricity
Corporation of Nigeria (cap 58) 1imposed on thedefendant
a duty to establish, manage and work such electricity under-
taking as they deemed it expedient to establish in the
public interest that the transmission was done to serve
public interest, and that it was done under the powers
conferred on the defendants under section 16(2) (b) of the
Act. And that the defendants had not acted unreasonably
or n2gligently to the plaintiff,

Moreover,t he defence was also raised with success

inthe case of Yyoughun v Taff R1y91 Here the defendant company

was empowéred under the law to use steam locomotives. It

80a. (1891) 6 APr. cas 193
80b. (19G1) 1 NWLR 107

81. (1860) SH ¢ N 679 (Engine Spark case)
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was held that it cannot be held liable for a fire caused
by escaping sparks, it being proved that the engines
were constructed with all due care and skilll and that it

was impossible wholly to prevent the escape of sparks.

on a final note, the defence under this sub heading
. 82 .
may be an absolute One, regardless of proving the
precautions, if the authority can show that the enabling

law/statutory act authorised it to disregard it.

82.

STREET, Harry - .Street 6n Torts (London) Buttorvorths
& Co (Publishers) Ltd.(1983) at p. B
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CHAPTER 4
4.0 DEFENCES TO TORT OF DEFAMATION
pefamation is a tort of a false and derogatory -

statement in respect of another person without a lawful
justification. The statement may have lowered the plaintiff's
reputation in the eyes of the public, It may have

created hatred, contempt or ridicule the palintiff. At

times, the publication may have caused people to shun

or avoid the plaintiff. Infact, it is possible that the
statement affected him‘in his trade or profession, or

even affected him financially.

Like other tortious actlons, a tort of defamation
is actionable at the instance of the victim, and to which
the tortfeasor will be liaktle in a court of law. Also 4
like other tortious wrongs, there are legal defences which
if raised and upheld will serve as negation of llability.
As a matter of fact; the defences! to be examined
under this chapter are peculiar and common only to tort
of da=famation. This is unlike other defences exanmined
earlier which cut across other tortious actions. ,
Against this background, it is the purpose of this
chapter to enumerate and examine these defences. Whille

some of these defentes serve as total negation of lisbility,

£

1. apology, Fair comment, Privilege etc.
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others serve as partial defences. 5till, others are
only to the effect of mitigation of liability. Such

defences include :

1.4 JUSTIFICATICON/TRUTH -

It is a trite law that a defamatory statement is
false, This falsity is a presumption of law which is in
favour of the plaintiff.2 so, he need not prove that the
statement is false. 1In the case, the plaintiff sued a on
a publication which reads that the plaintiffs were handed
over to a police because of an attempt to bribe one Mr.
Eborieme with the sum of £21. It was held amongst tothers
that a plead of ju-tification, the burden is on the
defendants to prove truth of the words in their natural
and ordinary meaning.

The rational of this defence is rooted on the old
common law rule, and also on an ordinary sense of
justice. Therefore, the general principle of law in this
regard is that the law will not allow a man to recover
damages in respect of an injury toc a character which he

3
does not, or ocught not to posi.css . In Onwuchekwa v

pggyglé the issue was whether a statement that the plaintiff

was a lunatic and a proper subject of confinement was

defamatory to the plaintiff or not. It was on evidence that

2% aAkurefe v The sketch Publishing Co Ltd (1371) 1 UILR.
13 at p. 16

3. M'Pherson v paniels (1829) 10 BaC 263 at p,. 272,
" per Little dale, J.

4. (1974) 12 ccHCI 1919 %
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the plaintiff was wvery irritable and in a fighting
mood, that she felt victimised and was very suspiciocus,
aggressive and paranoidnr. This piece of evidence and
cothers which showed an abnormal behaviour of the plaintiff
was held sufficient to establish a defence of justification,=-
Kassim, J. cobserved as follows:-
The law will not allow a man to recover
damages for injury to a character he ig
not entitled to bear. For example, if
the allegation in a libel is that the
plaintiff is addictedt to drink, it is
admissible for the defendant to show in
justification therecf that on the day
succeedirrg the day of the libkbel he-.

{the plalntiff) was suffering from dellrium
tremens.n

~
However, as a negation to a presumption of falsity,s
it is the duty of the defendant to show through evidence
thatlthe statement is truth in substance and in fact.
In discharging this duty, all relevant facts must be
striétly proved. This is a requirement of the old common
law rule which provides that the defendant must justify
everything that is contained in the publication. For
example, calling a person as habitual liar must be
supported by some repsated acts. pagain, if a person is
referred to as a thelef because he has stolen some money,
that asscrtion cannot be justified by proving a theft of
another item, if the 1ltem differs fromumoney. The defence
will also fail if five distinct defamatory statements
are made, but only three were proved. although, this may be

relevant for the purpose of mitigation when award of damages

will be made. -

5. Akurefe vs sketch (Supra}

e
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It is truism that this rrequirement of the common

law rule has occasiconed a substantial injustice because
not
it  has affected the defence ¥ to be pleaded successfully.

6
To avert this injustice, the pefamatory Act of 1961 has
now been enacted. This Act, an equivalent provisions in all
the states of the federation are to the effect that the
defence will not fail on the ground of inaccuracies in
the defamatory publication.
For example, s.7, The Law of pefamation Law of 1961

(Lagos)7 provides;

"In an action for libel or slander in

respect of wordis containing two or more

distinct changes against the plaintiff

a defence of justification shall not

fail by reason only that the truth of

every charge is not proved, if the

words not proved to be true do not

materially injure the plaintiffrs

reputation having regard to the truth

of the remaining charges".

Therefore, by the effect of this law, the defendants

is no longer required to prove every word of the
def amatory publication. Thus, it suffices if he can
prove the main charge or a part that contain the gist of the

defamation. 1In the case of alexander v North Eastern rRailway

co,B an attempt to arque that the material fact is

6. 1961, Laws of the Federation of Nigeria.

7. Cap 34, Laws of Lagos state; with the exceplion of
Northern States which still apply the old common law
rule, see the *identical provisions of the pefamation
Law (Eastern states), cap. 33 and pefamation Law
(Western states) cap. 32, s.11

8. (1865) 122 E.R. 1221
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1nconsistcnt with\the gist and so the défence should be
rejected was rejected. 7T1n the case, the defendant _
Published a notice that the plaineifs who rode their train
without a ticket had been sentenced to a fine of ¢1 with
an option of three Weeks' imprisonment in default instead
of £1 and an option of two weeks imprisonment . 1t was
held that the inaccuracy 45 to length of alternative was
noet the gist, Thus, the defence Succeeded,

Again, in the case of Stephen v Atuqebehunu,9 the

hain gist of the Publication wug that the plaintiff had

spent official hours of his employement for doing work on
a private car in a private work shop. Evidence on both sideg
revealed this. The plea wag therefore accepted, and the
Plaintiffrg claim was dismissed accordingly,

'ﬁ'.However, if Mr A repeats the statement a@lready made
by the tortfeasor, then, Mr. a. Must prove that the statement
Was true. It will not be sufficient to only prove that the
statement wag actually made, The law in thig reqgard ig

that:

"I tell the tale as it was told to mew
is not a defence, 10 .

In another development, it should be noted that
under the old Common law rule, tryth was not a defence

to a change or €riminal defamation, But, under the

Present criminal 3 aw rfule, the guiding principle is:

2+ (1971) 1 yrLR 101 - R

10. HEUSTON, R.F.u, - Salmond on the law of Torts
Sweet and Maxwell, (London), n, 159,

S
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wihe greater the truth, the greater the libelw, put,
- this "has now been modifiedii. Thus, the law nhow is
truth shzll be a defence if the publication was for a
public benefit. N 5
Meanwhile, it is the law that an écquittal.of tﬁe
accused of the charge may not necessarily affect the
defendant from raising the defence of justification.
Although, it may be tery difficult for the defendant to
establish the defence. This is because the law is
that a record ¢of plaintiff's acquittal is not a good
evidence of his innocence so as to meet the requirement
of the plea of justification.iz On the same token, it
can also be said that a previous conviction in a
criminal trial is irrelevant in a subsequent civil procee-
dings. Thus, an evidence can't be given about it.
Although, this law had since been changed in England.
In Bngland therefore, a previcus conviction has the effect
of creating a rebutisable presumption, and unless this is
rebutted, the court is bound to accept as a good piece

of evidence.

4,2 FAIR COMMENT

This defence is based on the fact that the alleged
defamatory statément was a fair comment on an issue that
a is at a great public interest. In other words, it is a

defence that the words complained of are fairly commented

11, gee 5. 377 cc and 5. 391 (2) (1) pcC

e e

12. 3See apkurefe v gketch (supra) -

13. $. 11, civil gvidence act of 1968  °
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upon i.e. Hsomething which is, or ctan rescnably be
inferred to be a deduction, inference, conclusion,
criticism, remark or observation madein good faith on a
subject ©f public interest."14

As a matter of practicé and procedure, the defence
is ugsually pleaded as follows:-
"In so far as the words complained of
consist of allegations of fact, they
are true in substance and in fact,
and in so far as they consist of
expressions of opinicon they are
failr comments made in good faith and
without malice upon the said facts,
which are matters of public interest.v
In the light of this, once it is done in thé above
form, it means that the facts on which the defendant based
his comment are true., Infact, it also helped the public

to draw their own inference or deduction from the facts

stated in the alleged defamatory statement,

A defence of fair comment is rooted cen a long recogni-
tioﬁ winich permits and encourages a critical views and
opinions to be expressed upon. 1In the early 18the, Lord
Ellenborough summed up the need of this defence in the
following words:-

"Liberty of criticism must be allowed,
or we should have neither purity of
taste nor norals. F&air discussion

is essentially necessary to the truth
ofhistory and the advancement of
science. That publication, therefore,
I should never consider as a libe}
which has for its object not to injure
the repitation of any individual but
to correct misrepresentations of facts,
to refute sophisticated, to expose

14. ) :
PLEMING, J.G.: The Law ‘of Torts (Law Book Co. Lid),

(Londen), p. 528
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a vicious taste in literature or to
censure what is hostile to morality".15

It promotes a need and a desire to protect and preserve

the fundamental right to freedom of expression. It recog-

nises the need to comment fairly within the legal definitiom

on all issues that may be of a public concern and benefit.

Meanwhile, a su cessful plead of the defence is

subject to the following conditions:

I Cecmment/Opinion.

A matter commented upon must be an opinicn, but it

should not be a statement of fact. This is because if the

matter commented upon is a statement of fact, as opposed

te an ordinary opinion, then the defence of fair comment

1o

will not be upheld. In the case of JNthenda v alacde, a

defamatory statement was made of a University lecturer that

he is engaged in an immoral association with a female

student. The defence of fair comment failed because if was

clear that:

"the whole of the publication compalined

of, from its caption to the last sentence,
contains salient and plain statments of 19
fact and there is not an iota of commentv,

Although, it must be pointed out that it is always

very difificult to differentiate between a fact, and a couwent/

opinion. In tte case of Bissey v Mid West Newspapers

18 .
corporation and Agun, Okara J. raised the problem involved

154
16,
17.

18.

See Tabart Vv Tipper (1888) 1 camp 353, 10 R.R., 698
(1974) 4 ECSLR 470 - i -

per Rello SpPJ at h79 in Nthenda v plade (Supra) L

New Nigerian, 11th/13/78 at p. 10 -
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as was also noted in the case of Kingsley v Foot,

quoting from;zo

We—-some times, hower 2r,w—~—=ait is difficult
to distinguish an allegation of fact from an
expression of opini- a. It often depends on
what is stated in tt2 rest of the article.

If the defendant accurately states what

some man has really done and then asserts;
"that such conduct is disgracefulv, this is
merely the expresslion oi his opinion, his
comments on the plaintiff's conduct. 30,

if without setting it ocut, he identifles

the conduct on which he comments by a clear
referencé. In either case, the defendant
enables his readers to judge for themselves
how far his opinion is well founded; and,
therefore what would otherwice would have
been an allegation of fack becomes merely

a comment. Bu% if he asserts that the
plaintiff has keen guilty of a disgraceful
conduct, and dcas not state what that conduct
was, this is an allegation of fact for which
there is no defence but privilege or trutu.
The same considerations apply where a
defendant has drawn from certaln facts an
inference derogatory to the plaintiff. If

he states the bare inference without the
facts on which it is based, such inference
willbe treated as an allegatlon of fact. But
it he setg ocut the fact correctly and then
gives his inserence from these facts such
inference frowm these fackts such inference,
will .5 a rule, be deemed a comment. But
even in this case a writer must be careful
tostate the inference as an inference and

not to assert it as a new and independent
fact; otherwige his inference will become
something more than a comment and he may _
be driven to justify itas an allegation S
of factw, -

19.

20-.

(1952) ac 345 at p. 356 - L

pdgers on 1libel and 5landers (6th ed) 1929,
at p.l6o

K
Y
-..."‘En-' ‘:35
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_ _ 21 _
in the case of Bardi v Mcourice, the defendant

wrote of the plaintiff; His "tenure as selondi Tokaradi
Ibo Head was suspicious and inimical to the welfare and
interests of the Ibos at larget, The court cobserved
that this is a statement of faét, but not a comment or
a criticism because the words "carried the meaning Ehat
the plaintiff was corrupt and dishonourablem, snd nto
allege a disrerutable motive, as was done here, is'to'f”

3
make an allegation of fact".22 Therefore, the defence
failed. - .

Against this backdrop, it is therefore of essence
that the facts should be set out, and then a camment is
made, But, a fact upon'which a comment is made upon cannot
be presumed. This is because, the defence, if it is raised,
cannot be upheld. Infact, comments need to be differentiated
from facks so that they are not mixed up. In thisc case, !
the readers will have the opportunity to draw their own

conclusion as to what 1s really a comment, and what is

really a fact.

4.,2,2 ~ FACTS UPON WHYCH THE COMMENT IS BASED MUST

PR e B B R

BE TRUE,
It is a trite law that a comment must be based upon
true, and facts that existed as at the time the comment
was made., AS regards this requirement, Winfield and Jolowicz,

at page 305 observed:

21. (1954) 14 yica 414

22. Bardl v Maurice {supra) at p. 45
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wyou cannot fnvent untrue facts about
a wan and then comment on themw. 23

.
B

In the case of Bakare v olumide,z4 adedipe, C.J.

coimnented on the reguirement as follows:z~

wIt is a defence to an action for libel -
or slander that the word cowmplained of

are fair coament on a mutter of public
interest, but thedefendant wmust prove

that L.: facts on which the coauent
" 15 founded are true and that the comment

on these facts is rair. 4f the facts

upon which the comwment purports to be

Msae did not exist, the defence of falr
CoaameEnt wmust fall. ownents based on
matters of oplnion only which miy or ,
may nwt be true equally wffords no defence,%

Basically, an essence of a dfeence of “truth»
is to justify an allegation of fact, and also to
establish that the conment is falr. In 5frichn éfésg

Ltd v Ikejiani,zs the publication that the plaintiff i3

wdishonestw, "fracjulent®, and a ¥quack" was based on a
fact that the pluintiff was kicked out of the uUniversity; +
the degree being possessed, through a fake means. The
defence failed because the maln fact upon which the;cownent

was based (plaintiffrs deqgree in medicline) was false,

8imilarly, in the case of Enahoro v Assoclated
4 26

Newspapers of Nig Ltd, the clleged defamation was a

publication of the proceedings of House of assembly, But,
a comparison of the profeedings of that day differs from

the publication. It was found that the publication wags
23, HELSTON, R.F.U.t Op.cit., p. 172

24, (1969) 2 ALL NLR 324 at 332 ) P
25, {(1953) 14 waca '
26. (1960) wnLrR 219

-



175.
grossly inadequate. Accordingly, it was held that the
facts must be accurately stated, and because of this
faillure, the defence was rejectzd.

Under the common law rule, facts set out in the
publication must be proved as true., Thus, a failure to jus-
tify the statement, even though unimportant will defeat
the defence, But, application of this rule has caused
untold hardships to the defendants. Thus, in an attempt
to mitigate this sufferinyg, pefamation Act of 196123as
evolved., By operation ofthis law, a defence of fair
comnent will not fail only on a mere failure of the
defendant to prove every allegation of fact provided his
expression of opinicn is a fair comment, regard been put
to thefacts alleged and proved.

In the case of African Newspapers of Nig Ltd v.

CQgggl?a the trial court observed as follows:

®In the defence of falr comment, the

whole of the facts wust be correctly

and falrly stated, or the prewise upon
which the ccuwment 1s based must be the
whole truth. Anything short cf these >
would destroy the defence of falr commentw,

4.2.3 THE COMMENTS MUST BE FAIR AND HONESTLY MADE.

In this regard, the comment must be free of bias, But,

it will be immaterial that the statewmeat 1is vioclent or

27. See S. B Defamation Laws, cap 34 laws of Lagos State.
28, (1973) SsCc 257 at 274

29. per Udo Udoma J.5.C. in African Newspaper of Nig
Ltd. (supra)
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exaggerated provided it was honestly made. A guiding
rule is not whether a reasonabde maa would hold and
made such expression. Raither, has the defendant made
his real view? 1In other words, “would any honest man,
however prejudiced he may be, however exaggerated or
obstinate his views, have said that which this criticism
has said of the work which is criticised"30

In the case of Slim v paily Telegraph Ltd;?i Lord

penning remarked as follows:-

"if he was an honest man expressing his
genuine opinion on a subject of public
interest, no matter that his words
conveyed derogatory laputations:ino
matter that his opinion was wrong or
exagerraced or prejudiced; and no

mat ter that it was badly expressed so
that people read all sorts of innuendes
into it; nevertheless he has a good defence
of fair coumwent. His honesty is the
cardinat test. He must honestly express
his real viecw. So long as he does this,
he has nothing to fcar, even though
other people may read more into it." 32

However, the defence is not to be used in a way to
make attack on a person's mor«l character on the pretext
that the public office he holds needs a public comment.
In other words, a comment is not to be used as a way o to
make personal attack. Thus, an immputation of corrupt
or dishonourable motice is outside the defence unless the

defendant shows that he honestly believe the inputation

30. (1968) 1 ALL ER 497 at page 503
31. (1968) 2 q B 157 at page 170

32. per Lord penning in the case of Slim v Paily Telecaranh
Ltd (Suprg)e. . —
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to ke true, and that he has personal foundation for the
believe,

33
In the case of Campbell v spottish woode, it was

published that the plaintiff who seeks to propagate the
gospel amongt the Chines, was, In reality an impostor
(inspired by motives of pecunilary gains) trying to
increase the sales of his newspapers. It was held that
such comment was outside the realm of a criticism. The
Court obgerved:

"It scems to me that a line must be
drawn between hostile criticlsm on a
man's pubplic conduct and the motives
by which that conduct may be supposed
to be influenced; and that you have
no right to impute to a man in his
conduct as a citizen - even though it
opens to ridicule disapprobation =
base, sordid dishonest and wicked
motives, unless there is so much
ground for the motivation that a

jury shall be of opinion not only
that you may have honestly entertained
some mistaken belief upon the subject,
but that your belief is well founded
and not without causzn34

4.2.4 EVIDENCE OF MALICE

It is a general rule of law that an evidence of
malice defcats a defenée of failr comment. As regards
this issue, salmond and Heuston35 remarked as follows:-
An objective comment and a prima facie fair one may be
unfair if made with malice i.e. Is the comment made ior

aim of hurting, or enlightening the public? If the sole

33, (1863) 32 L.J. Q B 185

34. per Cockburn C.J. in campbell v spottish Wecode (Supra)
at page 199 -

35, HEUSTON, R.7.U. Opt Cit P, 72
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aim is to hurt, it is malice.

Meanwhile, malice has been defined as "any corrupt
motive or wrong motivem, or "making use of the occasion
for some indirect purpose".36

Evidence of malice are many. An example is
personal hostility at trial or evidence of previous
dealings which shoss a desire for revenga. In the case
of Ebyyg_y_ygizgg_}ffigg_ggnkig,37 the plaintiff was
accused of unfair and improper conduct in the management
of the plaintiff's bulk oil plant. Evidence of malice
was shown through the following facts; one of the defendants
who were in compeitition with the plaintiffs in the buying
of oil had tried to exceed his bulk allocatlion, but the
plaintiffs had failed in this attempt and so reported the
case to the Departuwent . of Muarketing and Exports. Agaln,
it was schown that the defendants had failed to persuade
the department to Introduce a system of allocation given the

defendants a preferential treatment.

38
Similarly, in African Newspapers v Coker, evidence

of malice was shown as the defendants continuous campaign
for investigation into acts of corruption by the plaintiff,

thus is inspite of existed report already made and which had

36. Bakare V. Ibrahim (supra)

37. (1955) 14 WACA 56, at page 60

38. (1973) 1 NMLR 386
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freed the plaintiff, wsuch persistent campaign would

inferentlially be evidence of malice, sufficient to destroy

the defence of fair comment".39

4.2.5 PUBLIC INTEREST | L w

The subject matter been commented upon must be of
a high public interest. For example, it must be "such as
to affect people at large, so that they may be legitimately
interested in or concerned at what is going on or what may
happen to them or to othersﬂ.40 Therefbre, matters on
an administration of justice, governmental affairs, public
institution etc are matters which the general public has a
legitimate interest.

Against this Packground, if the plaintiff is a public
officer, then he should expect a public attack from the
way he performs his duties. |

41

In the case of Sarakiv soleye, the plaintiff

argued that the subject matter of dispute did not touch a
public interest. But, rejecting this argument, the court
held that "the conduct of a private venture which affects

and relates to a whole community and its interests, and which
affects public health generally, is a matter of public
interestn,

similarly; in the case < naSSEy,4z it was observed

39. african Newspapers vs Ccker (Supra) at page 396

40. Per Lord Dennlng in Londop actists Ltd v rittler (1969)

375 at 391,

41. (1972) 2 yUILR 271 at page 282

42, (supra)
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that, "judges being persons holding high public offices,
their appointments and removals must be of public
interest. an individual would have a right to comment on
such appointments and removals, and therefore a newspaper
can alsc comment on them, the right of the press being
measurable only in terms of the rights of the individual

1 n society?,

2:3 | PRIVILEGE

A defence of privilege is a right or immunity which
is accorded to a person by virtue of his office or conm-
unity. The ¢general rule of law in this regard is that a
defamatory statement is a tortious wrong to which liability
1s attached. Yet, a privileged statement (absolute or
qualitied) evepnthough cefamatory in nature negate
liability., 1t is premised onthe fact that one should writc
with an absolute freedom without a fear of liability.

The defence can be seen in two ways namely;-

4.3.1 ABSCLUIE PRIV JLEGE

This is a complete defence, no matter how untruE,'
or malicious the statement was made. The rational of
this type of defence 1s because of the high value and a
high publlc interest that is attached to the subject matter
of discussicn which i3 now alleged as been defamatory in

nature. Instances of the defence ihclude the £ollowing
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4,3,2 PARLIAMLINTARY PROCEEDING:

While a parliament is in session, any statement
made by a member of the state or federal lagislator
is covered by a defence of absolute privilege. In thig-
regard, such member will be immuned from a legal actlon.
In the case of Church of Sclentelogy of California v

Johns ton Srnith,43 the complaint was that the defendant

had defaued the plaintiff at a Television interview,
The defendant raised a defence of fair comment and privilege
The plaintiff countered this defence by raising an -
existence of malice. He attempted to tender some extracts
f rom Hansard of* what the defendant had said and done in
the parliament, Bfowne, J. observed that it was nﬁf open
to either party to a directly or indirectly into-anything
saia or done in the parliament. ' 4
| Meanwhile, it should be pointed out that the defence
also covers statements made in a debate or in.a comnittee
or made by witnesses to give evidence, although, this
is subject to some qualifications. For example, the
defence will not protect a witness, who while giving
evidence, use this opportunity, by making no reference to
subject matter of discussion, but to other matters with

a view to defame the character of the plaintiff. In this

regard, he will he held liable.

43. 3upra
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4.3.3 JUDICIAL PROCEEDINGS:

A statement made with reference to, and in the
course of judicial trial is also covered undder this
defence. The defence extends to judges, witnesses,
solicitors, parties e.t.c. Similarly, it covers trials
and pre trial documents, pleadings, affidavits, and/or
communication made between parties and their solicitors

bafore trial, A case in point 1s that of Folevy v asfour,

where it was observed that an affidavit sworn with reference
to and in the course of judicial proceedings was also
privileged. wheeler, J. went onj;

"y have no hesitation in ¢oncluding that

what was said in the paragraph in the

affidavit which has provoked the present

action wgs saild, to use the language of 45

Sir Baliol Brett, M.,R. in Minister v lamb,

mywith reference to and in the course of an

inquiry which was Laking place”, As

Brett, M.R. went on to point out in a passage

in his judgement which I applied in pdene v. oyeveﬁﬁ

once that is established, it matters not whether
it was an irrelevant statement or a statement
actuated by malice, ac action can be founded upon
iwn,.47

; : 48
gimilarly, in the case of adene v. oyeyemi, it was

an affidavit sworn for use in inter-locutory proceedings

is also covered as defence of absolute privilege.

44, (1970) NNLR 74
45, (1883) 11 QBD 588 page 601
46. (1969) NNLR 37
47. (1970) NNLR 74

48, (Supra)
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Meanwhile, the defence only covers statements maae
before a competent law court, and to other tribunals that
are recognised by law. For example, courts marital, |
@isciplinary committees, provided they exerclse judiclal
but not a pirely administrative functions. Thus, in the -

49
case of Majekodunmi v.plapade, it was observed that

def amatory statements made to an anti~corruption officer
were not covered by the defence, because the function is
that of an administraiive type, but not a judicial duty.

It was also observed &n the case of garaki vs §oley350 that

certain defamatory allegations made against a medical

doctor and published to Nigerian Medical Council were out-

side the scope of the defence because "it is true to say that

the work of the Council is in the mailn administrative even

though it is clear that it has a responsibility for recelving

complaints concerning medical and dental practitionerse-—-—, 4

I+t seems to me that the Nigerian Medlcal Council has no

quasl judicial foundation."S |
similarly, Lord atkin in the case of _O'Connor v,

garkinson52 made the following observations:

“In their Lordships opinion the law on
the subject was accurately stated by
Lord Esher in Royal Acquarium vs
Parkinson, 53 where he says the principle
applies wherever there 1s an authorised

49, (1963) LR 12
SO0. (Supra)

Si. ({(supra) pages z286-281
52« (1935) aAc 76 at page 81

53, (1892) 1QB 431-432 | L, -
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inquiry which, though not before a

court of justice, is before a tribunal

which has similar attributes—----. The

doctrine has never been extended further

than to courts of justice and tribunals

acting in a manner similar tc that in

which such courts act.n

Apart from tribunals, the defence does not also
cover domestic forum which derive its authority from
consent of the parties. This is because such forum
54
cannot be regarded as judicial tribunal for the purpose
of the defence. Also, a defamatory statement by witnesses
before a village gathering for the purpose of trial of a
theft case and then to apportion a punishment cannot be
85

said to be a privilege statement. This is because it is

an illegal court, and to liability will follow accordingly.

4.3.4 STATE COMMUNICATION.

A defamatory communiéééi&é-ﬁade by ministers,
ambassadors and other high ranking officer of state is
privilcge and so libaility to tortious liability will not
necessaryly follow, provided such statement ic made within
the course of their duties. The basis of justification
for this is not for the benefit of the official concerned,

but premised on: vaAli judges have said that the ground of

existence is the injurv to the public good which

54, oOmenwa v. Okonkwo (19G5)7 ENLR 189. per Kaine J.

55. See Agoaka V. Bjiofu (1972) 2 ESCLR a. page 102
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would result if such an enquiry were alleowed as would be
necessary if the action were maintainable. An inquiry
would take away from the public officlal his freedom of
actlon in a matter concerning the public welfare because
he would have to appear before a jury and be cross examined
as to his conduct. That would be contrary to the interest
of the public, and the privilege is, therefore, absolute.

Although, it rust be pointed out at this juncture
to observe that the extent of the application of this
defence, and the type of categories of the staff is with

doubt. In Key v Kofi,s7 it was remarked as follows:-

"although ¢hatterton v.gsec of gstate for
India is authority for the proposition
that a document of state is one which
cannot form the subject matter of an
action, because on the ground of public
policy, the court cannot allow it to be
given in evidence, or secondary evidence
of it to ba given, it is no authority

for the proposition thzt a latter written
in the circumstance here, objecting to
the plaintiffrs election te th: native
authority, must be regarded as a "state
mattar® and as such absolutely privilzged,®

Similarly, a similar remark was observed in the

case of Gibbons v Duffel58 as follows:

*pabsolute immunity from the consequences
of defamation is s.© serious a derogation
from the citizen's right to the state's
protection of his good name that its
existence at all can only be conceded in
those few cases where overwhelmingly
strong reasons of public policy of another
kind cast across this elementary right of
civic protection, and any extention of the

56, per Lord Esher M.R. in Chatterton v. sec of State
for ITndia (1395-6Y_a2-1 ¥ 1035, :

57. (1954) 14 WACA 480, per Foster gutton.

58. (1932) 47 CLr 520 at page 534

.’a:;_-
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area of immunity must be viewed with
the most jealous suspicion until its
necessity lIs demonstratedr.

)

4.3.5 REPORTS OF JUDICTAL PROCEEDING.

under the provision of defamation ack, 1961, -
wabgolute privilege" is accorded to a fair and accurate
report of judicial proceedings if published contemporaneously
in a newspaper or broadcast.s9 |

However, this law is subject to a fact that such
publication must be fair and accurate, but not indencent.

In Omo-Osagie v Okutubo, paily Times of Nig Ltd,eo the

publication reads; *C.J. tells a teacher, “you are a

bad woman®. It was argued by the defence that this is

a fair and accurate report of proceedings which thé public
was interested. The court held that, no doubt newspaper

has a right to publish. either verbation or abridged - "
a report of what goes on in a court of justice, but must.

be done r fairly and honourably so as to convey a just
impression of what took plawve. But, because it was unfairly

reported with many inaccuracies, the defence was rejected.

.

4.4 | QUALTFIED PRIV ILEGE

Unlike, in a defence of absolute privilege, where
the defence operates to negate total liability, a defence

of gqualified privilege operates only on a perfection of

59, gee S. 15 pefamation Law of the State Laws of QOvo,
Qgun, Bendel and Ondo states. But, in Anamnbra, Imo
and Abuja states, the sections does not confer
abscfute privilege,

60. (1969) 2 ALL NLR 175
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cartain conditions or requirements. Although, the
higher desire in the two kinds is to protect the common
convenience and a welfare of the society. However, a
proof of an exfatence of wallce 1x used to differentiate
the extent of wperation of the twe defences. While a
proof of malice in the publication will not affect the
former, but a prove of 1t will affect the latter,

The justification of a qualified privilege i3 to
let the public know what 1s golng on in public occCasions,.
For example, public trials. B&t 1f it so happens that
tha aim of publicétion is for an iwpreper purpose, then
the defence will be lost. and im this context, sn
improper purpose has been used as a synonyw to malice,
In Qweh V¥ algamwated P L 61, it was
observed as followg:— T '

pctual walice does not necessarily
me: 7 persenaxk  splte or 111 will,

and it nay exist even though there

be no splte or deslre for vengeamnce

in the ordiamary scases Any dadirect
wotive dther thun a sense of duty

is what h the luvw calls wmalice,

Mallice means nuking use of the ocassio
for some Indirect purpose. 62 _ :

In the case above, the alw of publication was
to damage the political advancewment of the plalntiff
an act of "indirect motive, other than a sense of duty»,

-

Therefore, the defeace falled accordingly.

61. (1975) ILR ©
62, per pbhot, J. at page 9 (supra)
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Similarly, in tke case of Qkon v The COR

6
advocate Litd, 3 the aim of publication was to discredit
the plaintiff in his office as a principal of a secondary
schoel, 1In view of this, the defence was rejected on the
basis of an improper wotive ualice.

Meanwhile, cccasions ot qualified privilege can be
scen as follows. 1In the c. : of Agdg_!_ﬂg;d,e‘ “ guice
was given as:

==== a privileged occasion 1s, in reference
to qualified privilege, an occasion where
the perscn who wmakes a communicaticn has
an laterest or a duty, legal, sccial or
noral to wake it to the person to whow it
is nade has a curresponding interest or
duty to receive ic. The reciprouity is
e.‘.;.‘.ciltit:ll. S

Haanwhile, with the above quotation as a guide,
such occasion can now Lé seen under the following

headings;

4.4.1 STATEMENT MADE IN Thi PERFORMANCE OF A DUTY.

It is iwportant that a duty, whether wmoral, legal
or social must exist before saying it to a third party,
and that person must have a corresponding duty to receive

-

<o
it. In the case of Ayocola v Olajure, on a request, the

defendant mpde a statewent s to the fitness and competency

of the plaintiff §a her work place« The reply concluded

as follows:-—

63. (19560) 5 EnLR 21

64, (1917) «C 309 at 334

65. per Lord atkinson at pace 334 in adam v Mard (supra)
66, (31977} 3 CCHJ 315



189.

nJe therefore doubt 13 she would be
an asset to your company®. :

In upholding the defence, posuwu, J. observed
as followsi=-

I am not in doubt that the said letter
is privileged in the circuwstance that
(the defendants) are under a waral duty
to answer the inquiries made of it by a
party who has a legitimate lnterest in
the inforwation scught=——=- It is so
nwnifestly for tre advantage of socliety
that thoos who wre about to eaploy a
seérvant should be enabled to learn what
his previcus conduct has been, that it
may be guwwed the noral duty of the former
enployer to answer enquiries to the best
of his belicf. tach privilege is only
destroyed by proci of express malice—.-
Cn the whole, I hold tr.t no express
malice is proved and the defendants are
entitled to the verdict of the court 67

The defence also extends to a legal duty. For
example, a duty toc report a commission_of crime to a
police. However, this does not extend to cover informa-
tion given by volunteers, 'unless there is such a
confidentlal or other relationship between the parties
as to create a duty to speak without being asked"68

Although, there seems to be some exceptions to
this rule. Therefore, in the case of Egonomides v_

a
Thom09u1o5,69 it wag held that a letter sent by a -

company to an Assistant Commissioner of Income Tax shows

that the plaintiff, a former staff of the company had

67. Ayoola v Olajure (Supra)

68. yeusTON, R.F.U: Op. cit, pt p. 166

693 (1956) NLR 7 at page 11
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been found guilty of téx evasion, was privilegad; even

though there is no such request for the intormation,
Meanwhile, under a social duty, a parent may warn

her daughter as to character of her suitor. The gulding .

ruele, in thls case is twill a resonable righzhhinded

person not have recognised a duty to communicate the

duty. This is becaus¢ o it will not be a deferce that 

the defendant believed honestly and in good faith that he

‘has such dutye.

4.4,2 A STATEMENT MADE IN SELF DEFENCES

By way of an example, this may be a statement made
in response to an attack cause%Pto his reputation or
property. In Osborn Vv EoutlggJ/g publican made a complaint
that the beer supplied to him was of bad, quality. The
brewery, in answer sald that they heard it was because it
was watered down by the publican. The defence was upheld
because the statement was made in defence of the defendanté
own property and reputation. aAlthough, this defence 1s

to be limited to the charge and relate it only to it, but

issues not related to it are to be avoided. Therefore, in

. 70
MajEKOdUDMl-V Olapade, unrelated and unreported matters
were brought in puffus, J. observed

wa person cannot---in his defence
charge his accuser with offences
unconnected with and not relevant
to higz defence of the charge against
himselfr,

69b (1930) 2 K.B. 220

70. {supra) '
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l.l,.32 STATEMENT MADE BETWEEN PARTIES HAVING A COMMON
INTEREST:

For example, where it is made by Mr, A to Mr. B
and it is defamatory of Mr. C. In this regard, it will
be a defence if Mr. A and Mr. B have a common interest
in the subject matter of discussion. For instance, if-an
insurance company writes a policy holder warning him not
to deal with a former agent of the company.71 It may also
happen in a situation where an auctioneer writes other
auctioneers that a person has bought goods at an auction
and received them without pnying.72 At times, it may
also occur where a tenant made a complaint against other
tenants and made it to the landlord. Although, such mutual
interest must be "a real and direct personal trade, business
or social concern, it must be something more than "mere
vulgar curiosity or officious weddling in the concern of

cthers", 73
Y
Loye3b A STATEMENT MADE TO 2 PLROPER AUTHORITY FOR REDRESS

CN A PUBLIC OR PRIVATE GRIEVANCE

In the case of 2j~la V L*]l’}r.)\«.'l.u‘.rni,7LL Dosunmu, J.

cited with approval the following passage from Gatley. It

runs:

71, Neville V. Fine Art snd General Ins. Coy (1897) AC 68

. 22, See Boston V. Bagshaw (1966) I WILR 1126
73.  HEUSTON, R.F.U: Opt. Cit P. 326

7l (1977) 1 CCHOJ 25
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m"yhere a man believes that he has
suffered a grievance at the hands
of another, he is entitled to bring
his grievance to the notice of the
person or body whose power or duty
it is to grant redress or to punish
or reprimand the offender, or merely
to enquire into the subject matter
of the complaint, and any statement
made is_privileged, if made in good
faith and not for the purpose of
slandering 'f the plaintiffw,

Against this background, in the case of Dikey V
0deniyi,75 the defence was upheld because the Chairman
of Education Committee of Muslim pis rict Council was
the proper authority to whom a public grievance should

V..
be aldressed to. similarly, in the case of saraki V.
soleye,76 a letter from the Permanent secretary, Ministry
of Health and social Welfare Kwara State, to the Nigeria
Medical Council about malpractice in the plaintiff's
hospital was held alright because the issue was of public
interest; so the Council has an investigatory power, and

that the defendant had a duty to make the communication.

1.4.4 FAIR AND ACCURATE REPORTS OF A PROCEEDING

IN THE LEGISL/

In this regard, once it is made in this way, such

publication will be covered by the law. But this will
be subject to a qualification that there should not be
an existence of malice. fThe justification of the defence

is that an advantage of publicity to the society outweigh
75. (1960) WNLR 102

76. supra

77. (Supra)
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any private injury that may result from the alleged

78
publication. In the case of Oweh w amalgamated,

because what was published was different from what was
ultered in the Assembly, the defence could not availl the
defendant,

In an attempt to give a standard of measure, an
what is fair and accurate, abbot, J. gave the following
as agquide:

"It is not necessary that it should be
verbatit , an abridged or condensed
report will be privileged, provided

it gives a correct impression of what
took place. It is sufficient to publigh
a fair summarised account., If the whole
report is a substantially accurate
account of what took place, the fact

that there are a few slight inaccuracies
or omissions is immaterial., But where
the inaccuracy is of a substantial kind,
the report as not privileged though the
publisher exercised reasonable care and
deligence In endeavouring to ascertain
the facts, and though the mistake was an
honest mistake--~It is clear that a
report of parliamentary proceedings which
states that a speaker said things which
were not said at all is not a fair accurate
repoxtvr, 79

4.4.5 JULICTAL. PROCEEDINGS. e,
As a matter of fact, all the requirements noted
above also apply under this defencé i.e. A requirement
of accurate and fair report. 1In the case of Qumo-0Osaqgie
\i Qkutubg,ao

the newspaper 1s different from what the C.J, ultered,

it was observed that since the caption in

the defence cannot be upheld because it was not fair and

78. supra
79. oOweh v Amagalgamated (supra)
80. Supra
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accurate, The court also observed amonjyst other things:

Heewpublication must be done fairly

and honourably so as to convey a just
impression of what had transpired~—-
There can be no doubt that the report
-—w==—15 not only grossly inaccurate,

it is most unfair and cannot be said -

to have been done fairly or honouribliy".

The wvourt went further:

Nee—TO my mind it is not a fair and
awcurace report to attribute words
such as "you are a buad woman® to the
judge when he never said thege words
or even words which were in anyway
toc thesen.

X 31
In the case of Bello V OYEbola,bit was reported

that the plaintiff was asked to be detained for
questioning. 'The court held that the defence cannot be
upheld because the magistrate did not utter these words.
Rather, it was only a further inquliry into the matter that

was directed.,

92
4.4,6 PRIVILEGED STATEMENTS UNDER_THE DEFAMATION.

L

By operaticn of these laws, some statements have been

itemised as privileged if published in a newspaper. These
statements are of two parts. Part I agre of statements
which if published, there is no requirement of an

explanation or contradiction from the defendant. PBut, part

IT are used only with a qualification that they are subject
L

81.: per pdefarasin J. at page 179 (1977) ICCHCI 21
81t (1977) 1CCHCI 21
82. sSece pefamation Law 1961) cap 34, 5.9) Lagos state
_ pefamation Law of Eastern States (cap 33, s. 10)
pefamation Jaw of Western gtates {(cap 32, 5.14)
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to explanation or contradiction.
Under part 1, the defence will be upheld once
the publication is fair, and accurate, and it was not

done with malice

4.5 UNINTENTIONAL AND INNOCENT DISSEMINATION: -

In an action for libel, the general rule is that
it is no defence that the defendant did not intend to
injure or defame the plaintiff, or that t he was not aware
of the existence of such a person.a3 The law propounded

84
in the case of Cassidy W paily Newspaper Ltd 1is to the

effect that a liability for a tort of libel does not depend
on the intention of the defendant. Although, this law is

with exceptions, namely;:- i

4.5.1 SEE S. 6 DEFAMATION ACT OF 1961.

Under this Act, the defendant will escape liability
1£ hg can show that publication was done innocently, and
then be prepared to make an offer of amends. This is
then accompanied by an affidavit, stating the facts relied
on, and that the alleged publication was done innocently.

Therefore, as soon ss this is done and the plalintiff
accepts the cffer, then, there will be no proceeding again.
But if there is an action pending already, then it will be
discontinued henceforth.

But, before the defendant escapes, liability, he must

satisfy two conditions:

83. see Bakare v. Olumide (supra) at p. 333

84. (1929) ALL ER 117
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4,5,2 Thalt he did not intend to publish it of the
p1miﬁtiff, and that he did not know of the circumstances
" by which they might have been understood to be defamatory

of the plaintiff,

4.5.,3 That the words were not defamatory on thelr face,
and that the defendant did not know the circumstances by
which they may ke understood to be defamatory of the
platntiff, “ |
Meanwhile, as a further condition, the defendant
must investigate if (i) and (ii) above show that a
reasonable care and dilligent i5 taken in relation to the

alleged publication.

4,6 The exception here operate: to cater for those who
take a subordinate part in the dissemination of the
publication e.,q. by way of a sale, distribution or handiﬁg
ove:, : ot

The case of gmmens ¥ pottle 85 is very illustrative

in this regarde 1In the case, the defendant, a vendor sold
a libelicus copies of newspapers. It was found out that he
did not know the likellious content. No nedligent was
proved on his part. Neilther did he know that it is likely
to contained such statement. The court observed: -

Ve—The defendants did not compose the

libel on the plaintiff, they did not

write it or print it, they only

diszeminated that which contained the
libel—euw-

85. (1885) 16 qBp 354
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b 1| g g e

The defendants did not know that
the paper was likely to contain a
libel, and, still more, that they
ought not to have known it, having
used reasonable carew---I think the
defendants are not liablev,.86

Similarly, in the case of aAwolowo v Kingsway,

th> court alschas this to say:

t'—e—awheére is there anything as there
was in Emmens v Pottle,88 to the effect
that it " was not by b negligence on the
part of both defondants that they did
not krnow that there was a libele———7
In my judgements, both questions have
to be answered adversely to both '
defendant s————- the burden they have
both failed to discharge. I am unable
to find that they were innocent
disseminators. 895

—

4.7 CONSENT,

A defence of conQEnt, generally, operaﬁes.fo
negate liability to tortious wrongs. The justification
is that a person cannot be heard to complain of a wrong
he has freely and genuinely consented to.

Therefoure, a person who has consented to a publica-
tion of a defamatory statement cannot thereafter seek for
redress of the wrong again. But before the defence
succeeds, the defendant must prove that the plaintiff
expréssly or impliedly assented to, or acquiesced, inthe
publication of the matter. Again, there must be an

evidance of consent which shows that it is clear and

g6, PER ESHER M.R. In tne case of Lumens V. Pottle
(Supra) at PP 356 - 357 " ° °
87. (Supra) ’

88. (Supra)
Per Adefarasin, J. in the case of Aynlowo V., Kingsway

89,
(Supra); - - -
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and unequigocal.

v0
In the case of garakl v. scoleye, the defendant

admitted writing the letter, which 1s the subject matter
of defamation, but raised a defence ofc consewt. %The .
court held that *the plaintiff himself had sald he was
taking the matter to the Nigeria Medical Council., 1It,
however, what goes to the Council goes beyond the report
of one pr. s. and contains fresh defawation, : the
defendant cannot be heard to say that the plaintiff had
consented to it. But to the extent to which the letter
of the defendant relates to the suwject matter of the
plaintiff's letter i.e, the report of pr. 8., the

pliintiff cannot cowmplain; he conse..ted to it;

4.8  EXCES3 PRIVILEGES

A gefepce of privilege, whaether absclute or
qualified is lost if the publication was done extensively
than the required occasions. ror example, 1f the
publication is dore in & newspaper ilnstead of sendlng it
to a proper authority, or if it is sent t by telegram
instead of being sent in a closed letter,

However, the defence 1z rot lost, if a defamatory

statcment made In a privileged cccaslon is published to
a third party 1n the usual course of business. The case

of Edemondson v Birch91 is very illustrative on thlis point

—

The court abserved-:-
90. (s upra)

91, (1907) I K B 371 - - .
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If a business communication is
privileged, as being made on a
privileged occasion, the privilege
covers all the incidents of the
transmission and treatuent of that
communication which are in accordance
with the reasonable and usual course
of business.n92

Against this background, because it is usual in
the course of buslness for a business man to dictate hig
business letters to a typist, such publication will be
privileged, though it has a defamatory statement provided

the occasicn is privileged. Thus, in aArung v Taylor

the defendant accused the plaintiff in a letter . of accusing
him of divulging a trade secrets to a rival company. It
was held that the communication made to the typlst whea |
typing it was privilege because such publication is within |
the usual course of the defendant's business. The defence

was accordingly upheld. —

Similarly, in the case ot Saraki v. §91eye?4 it was
observed that the letter is privilegs, despite its
publication to office staff of the Council because #privilege
covers.all the incidents of its transmission and tréeatment
which are in accordance with the reasonable and usual

course of businessv,

92. Edmondggnﬁx_ﬂlzsh_Lsunan; Per Flectcher moulton
C.J. a page a7 ) B

93. (supra)

94, (supra)
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In the final analysils, this chapter can be

sumned up as followss=-

An attempt has been made to examine what

amounts to a defamatory statements in law.

Avallzble legal defences under the tort of

defamation have also beenl locked into. These

defences Include;

a) Justification/Truth; under this defence

b)

the old comnon law rule which is used as
an importunt requirement of the defence
was examined, Then, exceptlon of the rule,
purpose of which was to address the
injustice caused to a plaintisrf was also

looked into.

Fair comuwent., The legaljustif ication

of this defence was examined. gimilarlym
the long acceptable requirements before

the defence can stand in law were also
discussed. The conditions, amongst others
include; comment, public interest mallice,

etc,
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ce Privilege:- The meaning bfntﬁis
defence was examined. Categories of the
defence namely absolute privilege and
qualified privilege were also not left
outr Then, the various conditions attachcd

to the two types were also discussed under

the defence,

Lastly, other defences, but which are not commonly
raised as defences ko tort of defamation were also

discussed lnclusive of thuse is consent, just to mentilon

A,

this out of others. .,
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CHAPTER FIVE

5.0 MISCELLANECHS DEFENMCES

5.1 TNTRODUCTION g

This research sspect, a kind of last discussion
on types of defences to tortious liability is an attempt
to touch other situations where a tortfeasor can escape
liabilitya

It is the intention of this chapter to examine as
.briefly as possible other defences, which'if validly
raised and upheld, liability may not necessarily follow;
although a wrong and damages have been caused to the
plaintiff. Unfortunately, with the exception of the
defence like contributory, negligence, consent etc. are
found in most textboéﬁs on torts, the defences under this
chapter have mostly been omitted. This may have been an
oversight. PpPerhaps, it may hagve been because in its

strict sense, they are not ruvgarded as defences as such.

The defences under this category include the following:

5.2 ' MISTAKE AS A DEFENCE

an act of mistake is a positive believe in the
existence of a particular fact, which in the actual sense,
such belief does not exist. Such belief may therefore

have caused the tortfegsor to omit to do an act, or to
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caused him to behave. in a particular manner, which is now
the subject matter of seéeking legal redress in a court
of lawe.

There is no doubt that the result of a mistake is
often desired. And it is based on a wrong thought and
so the defendant will not know that such a wrong thought
if acted upon, or ommit todo an act will interefere with
the legal interest of another person.

A dictionery definition sees it a:c an unintentional
act, omission, or error arising from ignorance, surprise
imposition or misplaced confidence. It exists when the
tortfeasor, under an erroneous conviction of law or fact,
does or omits to do, some act which, but fer the erroneous
conviction, he would not have done or omitted.1

Meanwhile, it is a good law that a mistakem whether
that of igw or fact is not as a matter of automatic,
an exemption from liability to toritious wrongs. For
example, if the defence is that of mistake of law, the
rule is always premised on the fact that an ignorance
of law is never a defence,

By way of a small digression, in criminal law, the
basis of mistake as a negation to criminal liability is the
basic principle that such mistake must be both honest and

reasonahle,

1. Black's Law pictionary (6th ed). at page 1001
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In the law of tort however, an existent and
pr&ve of a honest and reasonable mistake will still
not affect liability. For example, an aucticoneer who
sells and delivers goods on hehalf of a c¢lient in the
honest, but a false belief that it is hiw own will be -
guilty, and liable to the true owner for ccnversi.o.1.2
Also, a libellious publication of the plaintiff under a
mis taken belisf that he, the defendant is privileged to
receive the communication will be held liable for the
publication.3 The rational of this is that a belief
in the truth of the statement is not a defence in a tort
of defmation.

Similarly, there is no defence on a doctor who
carries out an coperation exercise on his patlent, under
a reasonable but false belief that the latter has
consented to such exercise.

Meanwhile, a reasonable man's test, if land down
to measure a standard of behaviour, may hq1used to indicate

whether liability follow5 or not. In thls regard, an

il
r

act of mistake will be used as a relevant consideration.
For example, a judiciﬁl officer mayescape liability once
it is proved that he acted under a reasonable mistaken

belief as to the extent of his jurisdiction.

2. See Hollins v Fowler (1875) LR 7 HL 757

3. See Hebditch v Mlliwaine (1894) 2 q B

-
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similarly, in a tort of false imprisonment
the defendant may escape liability if he can show that
he had a reasoneble cause to belief that the plaintiff
was guilty of an offence.

Also, in offence like a tort of deceit, where
condition to liability is based on a wrong motive or
reasonableness, then a prove of a bonafide mistake of

fact may negativate liability.

5:3 STATUTE COF LIMITATION.

Generally, a defence under the limitation laws4
operates to extinct liability of the tortfeasor. This
is as opposed to the rules under the common law. This
is because there is no such limitation under the common
law rule. It is therefore true to say that the defence
is a creation of statute,

often, it does happens that a plaintiff may have
a cause of action, yet, he loses that right of action
by judicial means because the period of time within which
to bring such action for enforcement has lapsed. since
this ic a defence, the 1l.w enjoins the defendant to plead
and prove that the action is statute barred.

AS a matter of fact, this defence is rooted on
period of time within which to suve, But it mucst be pointed

out that period of time sliohtly dif fers from onec subject

4. Sce Limitation Act 1966, Laws of the Federation
of Nigeriae.
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matter of action to another. But as a general rule,
a tortious wrong 1s to be commenced six years of accural

of action. Adthcugh, this is with some excepticns,

5.3.1 © _BASIS OF THE DEFENCE.

The justification of a defence of statute of

“limitation i: rooted on the following principles, namely:

i. A long dormant claims have more of cruelty than

justice in them.

1i. A defendant might have lost the evidence to

disprove a gtale claim.

1ii. A person with a causgse of action should pursue

them with reasonable dilligence.

iv. Thoce who go to sleep on their claims should not
be assisted by the courts in recovering their

property.

v, There should be an end to stale demands,

= —— .

53,2 RULE. )

AS mentioned earlier, the basic principle of law
under this defence is to the effect that an actio. must
be méintained within a specified time limit. otherwisé

such proposed action, even though, valid in law, may be

barried for lapse .0f time.

S. see 5. 7(4) Limitation Dpecree (supra)/

6. A tort of slander is to be commenced within 3
yearsj; Again see Public officers (Protection) Law,.
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For example, the law is that an action against
a bublic officer for the tort committed during the
course of his duties is to be commenced before the
expiration of three munths frowm the date of- commission
of the act.7 But, if the action is brought after three
months, it will not be maintinable in law. The case of
adigun v avinde 8 illustrates this point. The accident
which is the subject matter of the cause of action
occured on 1072/78, However, the plaintiff did not sue
for a legal redress, until after the month of January,
1981, 7This is a period of three years as against three
months as laid down under the law.9 The action was
therefore dismicsed for lapse of time. |

apart from the statute above under whiéh thecases
were decided, other similar statutes exist. fThus, it is
a particular statute which accords to itself a time limit -4
under which the subject matter contained therein in the

statute that will specify a time 1limit,

5.3.6 COMPUTATION OF TIME

A knovledge on when an action accrues, and when to
start calculation of time SO as tobe within the prescrib°d
time limit is very important. In view of this, the
general rule of law isthat a period of limitation starts

from the date on which a course of aAction has arisen.10

7. See 8. 2 (a) public pfficers protection Law
8. (1993) 11 SCNJ p.1

9. see gbiefuna v Qkoye (1% 4) NscC 52, Savannah Bank ..
of Nig Ltd v Pan atlantic shipping & Transpo;ﬁ Aqencies
(1987) 1 nwLR pg 4y 212 i

Nwadarow v Shell petroleum (1990) 5 NWLR (pt 150)
p-2%

10.
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Meanwhile, a course of Action nas been defined
to mean tnat which makes an action te be possiple, it
arises 33 soon as a state of facts occur which therefore
entitles a proposed plaintiff to maintain a successful
action against a preoposed defendant. Otherwise, an
action whose subject matter is contigent upon a future
occurence will be struck out for being unriped and premature.
Therefore, if this is truism, then such time limit will

not start to run.

5.3.4 ~ EXCEPTIONS

It is a trite law thét an action must be maintalned
by a proposed plaintiff against a prcposed defendant
within a specific time, However, in some certain practical
situations, even though an action *as éccrued, yet time

do not start toc run, These situations include the following;

i. It is a common knowledge that our court encourage
peaceful settlement out of court, whenever necessary.
Therefore, 1 there is an attempt by &he parties to
settle, and there is an admission of liability
so that what then'remains is a fulfilment of that
agreenent, then the defendant cannot resile

a
from it again.11

1i. If the plaintiff is suffering from disability

which prevents him to pursue his claim. For

115 see_Nwadiaro v _shell petrgleun (supra)

- C.
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example, if the plaintiff is an infant, or he
is of an unsound mind. 1In this regard, time will

not run until he ceases to be under such disability.12

iii 1f the defendant 1s guilty of fraud or concealment
of a material fact so that the plaintiff is not =
aware of his existing rights. 1In thig case, time
will not start torun until this fraud or conﬁealment
is dicovered, unless with a use of a reasonable

diligence, the plaintiff ought tohave known the

existence of such material fact,

iv. If the plaintiff is unaware that g3 damage has
occured to himself. This happens in cyses of

personal injuries,

v Continuing Wrongs: for example, in an action for
trespass more especially in a continusus type,
then a new cause of Action will accrue everyday

until the wrong is ceased.

5.4 DEATH OF EITHER PARTY
(Survival of actions)

A defence unddr this heading envisages a situation
where either of the parties (plaintiff or defendant)
dies during the pendency of action, or when cause of

action has accrued, but before the plaintiff sues, he dies,

12. see 5. 34 pLimitation Decree of 1966,
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This issue can be seen in two ways, namely: ;

S.4.1 Death of the plaiatdfs,

Under the old common law rule, if a wrong is done
to a person or property of another, for which only -
damages 15 recoverable, such action will die with the
person to whom, or by whom the wrong is done, This is
so in order to give a legal effect to one important

maxim in law;j actic personalis moritur cum persona, which

means that a personal right of action dies with that
person. Therefore, no exdcutor or administrator will

sue¢ or be sued for any tort committed against or by,

the deceased in his life time except injuries to property.
The justification of this law is premised upon a fact that
an act of tort was regarded originally as purely punitive,
but later on as compensatory in nature. The case of

11b
Squandreon Leader Qode v Cop Benue gtate illustrates this

point. 1In the case, the plaintiff died while the case
was pending in the codrt. The deceased's personal
represntatives sought for a joinder of parties so

as to continue Wwith the case. This joinder was however
objected to by the‘defendant. His argument was that,

the suit been a personal one is insurvivable and‘dies with
the plaintiff. This argument was accepted, and so the
court held that the suit has abalted on his death.

However, this common law rule has since been watered

dovn by the combined effects of some statutes namely;

11b, Unrgp?rted case; High Court of Justice, Benue State
(19€1),
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1. The Law Reform (Miscellaneocus Provisions) Act

1934,

The provision ¢f this act is to the effect that

the law under the old common law rule above is no more
the law. Therefore, the law is now that on the death of
a plaintiff, all causes of Action that are vested in him
survive for the benefit of his estate except actions
for; (i) defamation, (11) seduction, (iil) inducing
one spouse to leave or remain apart from the other, -
and (iv) claim for damage for adultery. |

' Meanwhile, it must also be pointed out that this
Act above had since been rep«aled by S. 1 of proceeding

Against Estate jpct of 197D,

ii. The Patal accidents act, 1846

By the operation of this law, an executor or
administrator of a deceased person whose death ig
caused by the wrongful act or default of another, can
maintain a valid action for the benefit of the wildow,

husband or child(ren) of the deceased.

1ii. The workmen's Compensation Act (1925). The

provision of the act is to the effect that a dependent
of a workman can claim a fowpensation, if the workman
dies of an injury, which, if he had survived would have

entitled him tc a claim of compensation.
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iv. L pili ct (1883),

Under this law, the legal personal representatives
of a workman who dies of an accident while in his
employer's service through a specified causes as herein
contained in the Act can maintain a valid action for

compensation ggainst the employer,

5.4.2 peath of the pefendant,

A 9eneral principle of law under the old common

law rule is that an action in tort abates on the death
of the defendant. Thus, a personal representatives
cannot be sued in respect of torts commited by the deceased,
except where the deceased has committed a tort which
involves a wrongful appropriztion of the plaintiff's
property and has added it (or its proceeds) to his own
estate., In this regard, an action will be maintainable,
Héwever, this old common law rule is now with an
exception. This exception as contained under the Law
Reform (Miscellaneocus Property Provisions) Act, 1934 is
to the effect that on the death of any pefson, all causes
of action subsisting against him survive against his estate
except actions onj (%) pefamation, (ii) peduction
(iii) Inducing one spouse to leave or remain apart from

the other, and (iv) claim fordamages for adultery.
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5.5 STATE _IMMUNITY (Rex pon potcst pecarre).

5 ds INTRODUCTION.

This doctrine is rooted in the old common law rule
of Englande The operation of the doctrine is to the
effcct that, though, the king can commit a wrong, yet,
such wrong cannot be=rad;essed upon against 1t‘5y way
of a court action without the consent of the King.
Similarly, neither can its servants be sued on the torts
commited by them against the citizens,
In jurisdiction 1like united %gates of America, the
operation of the doctrine is also/the effect that there
must be an express or an implied legislative consent before
a suit can be brought against a state or federal government.
Meanwhile, it must be pointed out that at this juncture,
the operation of the doctrine is no more a good law in
England. It had since been repealed by section 2 Crown

Proceedings Act, 1945 (England).

$5e502 THE OPERATION OF THE DOCTRINE UNDER NIGERIAN LAW.

The old traditional Iinkage between Nigeria and Britain
as per legal development had necessitated the apllication
of this doctrine in Nigeria. For the avoidance of doubt,
section 45 (1) Interpretation Act, cap 89, laws of the
Federation of Nigeria 1958 preserves the use of common
law of England, doctrines of Equity and pre 1900 statutes

of general application,
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Against this background, the state cannot be
sued in damages on a wrong act of its agent unless it
consented to a proceeding of such action. ‘Such consent,
if it is to be given must be by the Attorney General.13
aAfter the fiat of the Attorney Gencral has been given, -
other procedures have to be followed before a valid action
can be maintained. But, where these procedures
are not followed, such action will be thrown out at the
preliminary objection.14

The case of Mrs. Oolunfunmilayo Ransome Kuti and
L

ors v AG of Federation and or515 is an illustration orf

the operation of the doctrine. 1In the case, the
plaintiffs prcperties were burnt down on fire by some
Nigerian soldiers. The Lagos State Government set up a
commission of Enquicry to identify the causes and persons
responsible, for the act. However, the commission could
not discharge these duties. It only found out that it
was caused by an munknown scldierm". The plaintiff there-
af ter sued for W25m as ddamages caused by the defendants
agents and servants. This action was however thrown out

by virtue of operation of the doctrine.

13, Sce Petitions of Right aAct cap 149 and Petitions
of Right Law (WRN) o

14, See g;orinde_ﬁaihins.v Fed aAdministrator Ggen & Anor
LD/346/60

15. suit No LD/329/328/77 of 10/2/78
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The decision had since been condemned becauge it
sﬁowed that the government 1s in tort, aboVe the law.
Meanwhile, it had been observed that if the action had
been brought under section 32, (Fundamental Human Rights’
Prooceedinygs) a different result would have been reached’ﬁ
i.e. The state would have been held llable for the alleged
wrong complained offa

Ssimilarly, under section 267 of the 1379 constitution,

no civil or criminal action can be institﬁtéd or continued
against the presideﬁt, Vice President, Governor or Deputy
Ggovernor of a state during thelr period of office. Neither
can they also be arrested or imprisoned while in office.
However, this provision 1s subject to the fact that an
action will be maintained against them as soon as they leave
office. A0ain, a computation of time for the purpose of

n action been barred under the limitation aAct will not

start . to run during the time of their office.

5.6 CONCLUSION

On afinal note, this chapter has endeavour to briefly
look into other defenées whiéh are less often raised as
defences to tortious liability. yYet, these defences are
included as integral part of the whole exercise of this
research work, This is because they have often beeh used
" as partial or, a total denial of liability tot tortious

actions. And as seén already, the defences discussed
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under this chapfer include; mistake, statute of
limitation, death of a either party, and lastly state
immunity.

However, observations.and suggestions for future
reforms, if any, have been deliberately omitted, but tg

be addressed under the preceding chapter,.
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CHAPTER SIX

.0 INTRODUCTION

This chapter is to make an indepth attempt, commenc=
ing from chapter one to chapter five, on the problems and
weaknesses on the laws, as they have been used In practice,
at the present moment. Thereafter, sclutions and
suggestions would be proferred, where necessary fer future

reforme.,

6.1 j OBESERVATIONS AND SUGGESTIONS —

In our introduction under chapter one, it was observed
that tortious actions are aimed at preventing pecple ffrom
hurting each cthers. Thus, the general law says:

Alterum non Laedere;
To hurt nobody by word or deed.

On the basis of this law, if there is a right, then
it must be followed by a remedy whenever such right is
breached. However, a departure from this law is often
taken, For example, a victim of a wrong committed against
him may be denied a remedy on account of triviality, the

competing rights of the parties e.t.c.

With respect, it is my submission that this departure
from the general law should always be used with caution. |
In other words, such victim should not be shut away from
access to justice. sSo, he should be entitled to a remedy
on the basis of what he has claimed, before the court,

This suggestion is in accord with section 6(6) (6) of the
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1979 constitution which provides that courts are to
exercise judicial power in adjudicating over disputes
between citizens inter se, between citizens and other
resident in the state, between citlzens and the states
or its agenciés, or between the federation and any states
inter se.

| similarly, a redress by means cof court processes
i1s very low in this country. Thus, the citizens need
to be encouraged to have a change of attitude in this
respect, but not to do the opposite.

In another respect, it is a trite law that one of
the basis of a tortious liability is rcoted on the doctrihe
of nfault" of the tortfeasor. It is therefore usual to
draw inference from the defendant's wrongful act e.t.c.
Thus, it is common to remark as follows:

No liability without fault,
put inspite of this rule, it is truism that ih some certain
situations, a man may be held tortiously liable, even
though, no fault has been attributed to his conduct. A
good illustration of thi:s point can be seen in the
application of the doctrine of vicariocus liability,

Against this background, it is my view that this
doctrine, as it is been used under this context negates
the concept of justice, and the basis of fault principle.
For example, how can one justify the tortious liability

of a person, on an offence he has no knowledge of, or
b

h .
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participated on it. But if the principle is highly
desiroué, then, it should be used with caution. Again,
each case should be treated on its own peculiar merit.
Thus, I am in total support of the decision of the court
of first instance in the case of Obafemi akincbage u

535_ngﬂggg_gng_;_g;5+l where, abgolving the second

respondent from a blameworthy, the court observed as

followsg=-
the police Service Commission has not
been shown to employ any person for
deliberate sheoting of innocent
citizens. the ftirst defendant was
merely a frolic of his own—e———,

However, this decislon was reversed on app;;i, and
so the court of appeal held the second respondent
vicariously liable,

Still under chapter one, public authorities, while
carrying out their duties, often, cause injuries and wrongs
to the citizenry. It is usual that the enabling statutes
may bar torticus actions by the victim who may have been
adversely affected from the activities of such bodies,
and even in situations where those whe performed the
duties have been found guiliy of negligence.2

In this regard, it is my view that the law as it
is being used will cause untold hardships to the citizenry,

the expected beneficiaries of the activities of such bodies,

i. (Supra)

2. NEPA V _akpata (supra)
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Thus, it is my suggesticn that the law should be amended
to the effect that whenever a wrong is caused, the victim
should be compensated, and this will be regardless of
whether the body is guilty or not guilty of negligence
in carrying out such statutory duties.

Under chapter two, many defences have been highlighted,
For example, the defence of contributory negligence. Here,
it was shown that it is the practice of courts to show
their unwillingness te find c¢children gquilty of contributory
negligence., The obsergation of Lord penning M,R. in the
case of _Gouch v _Thorpe. is very illustrating.

However, the application of this law in Nigeria will
cause untold hardsnips to the citizens. This is because
children have often been used as a source of labour. Thus,
it 1s common to find children in big cities, selling
wares, minerals, ice water etc. although, they lack the
mental @lertness to know when, and when not, to ¢ross busy
roads, yet, they should be held liable; in this regard,
their parents or guardians who send them out on errands
should be held liable.

At this juncture, it is my suggestion, for future
reforms that their parents/guardians should be vicariously
held liable,

gimilarly, parents/guardians have both the moral

and legal duties to be on the watch out for safety and

protection of thelr children/wards., On this ground, they

I

Y

3. Supra o0

i
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will be failing in discharging these dutles, if their
children/wards negligently cross the road.

In support of the argument above, the general law
is that a child c¢an recover on an account of a loss
that has been caused toh him as a result of a negligent
act of an adult person. Conversely, therefore, it is good
that a child should be held liable, liability in this

respect to be through his parents/guardians.

It was also observed under chapter two that it is
trite law that a man who consents to certain state of facts,
cannot ba heard to complain of it thereafter., 1In cother
words, he cannot in law enforce a right which he has
voluntarily waived or abaﬁdoned. md in applying this
defence, certain conditions wmust be complied with.

Inspite of this, however, the use of this defence
has been found with suspect. This is because, it is always
very impractical and impossible for a person to give free
and genuine consent in ceértain areas that need a basic
expaert opinion before such person can give a valid
consent., Example of this can be seen where a patient
needs medical advice and treatment. Thus, in Nigeria, no
such consent is often given out. But, it is only in few
caseés Where actual consent is sought. 1Inf_ct, even s
if the doctor complies with the law by explaining the

nature of treatment and the risk involved to the patient,

the patient still often relies on the expert opinion of
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the doctors, which may neither be accurate and detail,
Thus, thié explains why, even if, there are complications,
only few, or none go to court. Infact,; this has been on
account of lack of awareness and low literacy level about
their rights in thils regard.

Against this background, 1t is my suggestion that
adequate awareness through health care program.egs should
be embarked upon by the goverpment through the assistance
of health officers and personnel., The legal framework
within which these are to be done should always be an

operating factors.

In addition, both the penal code and the criminszl
code should be reviewed to meet the present day realitles,
vet, thilis should be used with caution so as to ensure
efficiency and maximum output. Otherwise, simple medical
treatments and advice will be abandoned for fear of stiff
penalty of the law. 7Thus, the Nigerian Medical Council
can liase with the governwent so as to ensure that medical
personnel practice their profession under a peaceful
atmosphere, and also within the legal framework.

Meanwhile, it has been noted under chapter three
that as a general law, and under certaln circumstances,
poclice, or, a private person can arresﬁ.an of fender. The

case Of_QtﬁximE_anxnduduf has been cited to illustrate

ways and procedures when such arrest can be effected,

4, {Supra)
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It was also pointed out that at times, the alleged
tort may have been on account of a misinformation by the
complainant, or, a conspiracy between him and the police,
or by the police alone.

Inspite of this however, it is a fact that this law
has often been viclated to the detriment of the victim,

For example, on receipt of an amount of money from a
complainant, a suspect is often harassed even in obvious
cases where the complainit lacks mcrit. Or, a policeman
can use his uniform to intimidate, and thereafter extort
money from innocent citizen.

Similarly, an innocent person has often been arrested
on a defective warrant, byt only to be released thereafter,
without an apolocy, or, adeyuate ccmpensation.

Surprisingly, these acts are condoned either on the
wrong impression that the police are above the law, or,
where the victim knows that this is wrong, yet, such victim
cannot seek redress in a law court,

Against this background, it is my view that a
vigorous campaign is desirous. such will include educating
the citizens about their COmpeiing rightsvis-a-vis the
duties of the police. Ana wrere the rights are trampled
upcn, the citizens will know the means and preocedures to
seek redress in a law court,

Again, courses offered in our collegew and higher
institutions should be widened to include the duties of

police, vis-a-vis the rights of the citi®ens,
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similarly, the police necds to be given a thorough
education. 1t should be part »f their duties to carry
out a detailed investigation on a complaint lodged before
them, baefore an arrest is bei ) carried out. They should
see the citizens as brothers . d sisters, but not as
enemies. A suspect should be treated fairly, handled with
care and utmost respect etc.

Although, it is a fact that some arrests must have
been carried out in good foith, yet, the victims must have
been adversely & fected. 1In this regard, it is my
suggestion that the victims should be adequately compensated
s0 as to restore them to their former positions. At
tnhis stage, our judges should perform their traditional
roles as custodians of justice in ensuring that such
compenation is adequate and best in the prevailing
circumstance

in another development, it is a fact that litigants
are bound to feel aggrieved and dissatisfied with certain
conducts of judicial  officers during the course of their
official duties., This is because it is the general law
that a judge of a superior court of Record is not liable
in tort for any judicial act performed by him.5

In its stead, other procedures6 have been provided
to an aggrieved person. I reckoned/ﬁ;:hfact that on
ground of public Interest, and in the interest of justice,
S. See Siros v Mooore (Supra), and Qgnitiri v Qjomo (supra)
6 See S. 256 of 1979 constitution.
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‘this provision is laudable. Yet, this provision should
be used with care. For example, judicial ofricers are
human beings; just like any ordinary citizens. They
have feelings and emotions. Thus, it is often common
for them to go out of their ways, and make a departure
from the normal procedure during the course of thelc
offcial duties. At this stage, the point of emphasis
hare is that the procedures available to an aggrieved
party may always not adequately take care of their
grievances. And inadequacy apart, due to low literacy
level in Nigeria, only few Nigerians know the existence
of proceedings menticned above, Thus, this explains
why their rights are “trampled upon, without belng

~

challenged. -

In view of this, it is my suggestion that there
should be a massive campaign to enlighten the populace.
Most of these elementary issues can also be incorporated
as part of the subjects thought 1n cur schools and
higher institutions.

Meanwhile, it has heen examined previously that a
wrong caused by a statutory authoritles wnile conducting
their statutory duties may not be liable in tort on
account of this tort, provided that they had reasonably

7
and without wanton of neqligence from the ir parct.

The defence can be conditional, or absolute, irrespgective

7. See aAjayi v The Electricity Corporation of Nigeria
{ supra) ]
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S

of failure, to prove precaut}ons, once the authorities
can show that the enabling law authorised them to disregard
it.8

Although, such activities are often done for the
benaefit of tle public at large. Yet, a single individual
or, group of individuals should not be made to suf fer
at the expense of this. Therefore, it is my submission
that once a victim is not guilty of negligence from his
part, then, such victim should always have a right of full
compensation against the authority.

Mcanwhile, it has been observed under chapter four
that in a tort of defamation, publications made by a
tortfegsor is bound to affect the interest of his victim.
vyet, a tortfeasor has a defence to raise; i1f he can show
that the publicstion touches on issue that affects the
public truth e.t.c.

Since before the birth of modern Nigeria, governmants
have often seen publishing companies and journalists as
rivals and enemies, who ought not to disseminate certain
information for public consumption. 1In other words, the
concept of public security and public interest will not
permit certain infarmation to be divulged to the public
for their consumption. Thus, certain laws have often been
promulgated at one time or the other so as to censure a

piece of information that will be made to the public.

e see gtreet on Torts (7th ed) (Supra)
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Ideally, the simple logic should be that where the
constitutional rignt to disseminate a peilce of information
ends, 1s where, (subjcut to defences of turt of defamation)
the tort of defamation starts. But, other such
considerations like political interest of the ruling
class e.t.c, have of ten been used to cbstruct the rule of
law. Of course, it 1s a fact that our journalists often
go ocut of their ways. Thus, it 1is at tiwes difficult to
know which of the parties have complied with the law,.

In the case of Guardian Newspapers v AsGe Pederation,9
Adefarasin, C,J. of Lages High Court observed that a true
publication may be an offence under pecree No. 4 of 1984
and so he held that the law is;

By the foregoling provision it is
unlawful for a person to publish —
a repcrt a statement which brings

or it is caleulated to bring the
federal govern.ant or a state
government or a publico officer

to ridicule or disrespect even

when the publication is true—--

I would say that 5 5.1 (1) of the
public Officers (pProtection

Against False aAccusation) Decree 1984
makes it unlagwful for the plaintiffs
to publish any report or statement
which is true but which brings or

is calculated t¢ bring the federal
military government or a public

of ficer to ridicule or disrepute.

The provisions may seem harsh but

it is nonetheless tre law of the land
and none can guestion it.

9. Suit No. M/139/84
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To start with, the-.phrase "False Publication%, as
used in the enabling law negates the concept of separation
of powers. This is because the government, in Promulgating
the law has presumed that whaiever is published is false;
but this.is a usupation of the constitutional rcoles of the
court. Thus, it is my suggestion that, the court should
have been left alone to make a pronouncement on whether

such publication is false or not.

The Goveérnments are to ensure that journalists are
treated as partners in progress. They are to be allowed to
practice thelr profession within both the legal framework,
within the ethics and rules of the profession vis-a-vis
the duties they hold to the citizenry. On the corollary,
journalists should ensure that strict compliance with the
aDOVt/;Jf:s followed. And once these are operating facts

al  the back of the minds of all the parties concerned,
a cordial atmosphere will be best achleved.,

On a last note, it has been observed under chapter
five that in some circumstances, a statute of limitation
can be used to escape liability ° of an alleged tortious
act. gimilarly, the underlying principles under which this
defence hes been based have also been discussed upon.

However, the competing rights of both tre victim and

the tortf easfor call for appraisal of the defence. For
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example, it is no dispute that an average Nigerian is
ill-educated about the general laws, and 1ln particular,
ignorant of the extent of their rights whenever it has
been infringed upon. |

In view of this, it is often common to notice with-1
disgust rights of an individual average Nigerian been
viadated, without him knowing it, and where he is aware
of this, he cannot seek redress in court 50 as to benefit
from this defence,

Therefore, it 1s my suggestion that the populace
needs massive and rigorous awareness on the extent of some
of these rights, espefially the simple ones, and which are
devoid of legal technicalities.

similarly, i; was also observed under ghis chapter
that under the doctrine of state immunity, the state
cannot be sued in damag.s on a wrong act of its legal
agent(s) ., unless it consents to such proceedings.

To start with, it is my view that the provision is

unnecessary. Thils is because it is only in few cases

that the state will give its consent to such proceedings.

secondly, this law is obsolete and so it should be
expunged from our statute books. Infact, in making a
critical remark on the application of the law in Nigeria,

K ayode J.5.C. Eso, Observed;

10. See Bakare v AG (1990) 5 NWLR (pt 152) 516




230,
Nigeria in retaining the 1947
English Law with relation to state
liability in tort in the petitions.
of Right Act ,W———-more royal than
the royal y itseli:.11
Infact, the use of the doctrine 1s a total o
negation of the concept of EQUALITY BEFORE THE LAW. Its
use will lead to absurdity, having regard to how some
public officers often use their powers tocause
inconveniences to the citizenry,
By section 5, petitlon of Right Law, a governor's
right to refuse a right is final and conclusive because

there is no provision, For redress. Thus, in_Ima State

12 .
V. Greeqo 2 there was an argument on whether this provision

conflicts with section 6 (6) (b) of 1979 constitution or
not Olatawura, J.C.A., in delivéering the lead jJjudgement
of the court observed:

----- a citizen who comes by way of
the petitions of Right law is reifused
the fiat of the governor 1ls without
remedy. The refusal is final and
conclusive. Consequently, he is
denied access to the court. This

is contrary to the constitution.

He concluses;

—===Y will hold that the combined

ef fect of sections 3, 4 and 5 of the
petitions of Rights Law is a denlal
cof fair hearing entrenched in our
1989 constitution.

However, it must be polnted out that the above case

11, Supra

12. (1985) 3 NWLR 71
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laws cannot represent the law as it is now, Happily,

the law has now changed. The case of Ezomo V AG Bendel

.Stalavlz is an illustration of the current law. In the
case, Aniagelu J.S.C, observed:

With the coming into force of the
1979 constitution, by section 6
thereof , the government of the
Federation or a state is liable

to be sued, like any other
individual, by any person aggrieved
by its act without reference to the
petitions of right Act.

In addition to the above case is also the case of

14
Bello v AC Oyo state, the supreme Court confirmed an

award of damages (in tort) agalnst the Oyo State
Government for unlawful execution of a convict during
the pendency of his appeal against his death sentence,

In conclusion, each of the problems highlighted,
commencing from chapter one to chapter five have been
examined on their peculiar circumstances. There are
other ones which t%me and space will not pe;Tit. However,
a fundamental observation, which cut across all the
previous chapters seems to be lack of awareness, ill
education, or ignorance -of the general law. Thus, rights
have often been breached, unchallengéd by the victims.
Thus, it is my suggestion that certain elementary rules
of law, devoid of legal technicalities should be at the
finger tips of an average Nigerian and not necessarily

by means of going to read law in the University. 1In this

I3.7(1986) 449 at p. 459
14. (1986) 5 NWLR 828

”l
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'respect, a minimal education, and general awareness is
highly desirous. and this can be achieved, if these are
incorporated as part of subjects taught in our schools

and higher institutions.
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