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ABSTRACT

This thesis aim at discussing the major problem of
federalism in Nigeria under the Presidential Constitution
which stems from the lack of proper understanding among
the leaders of the principle behind the federal system, as
manifested in the intense rivalry, confrontation, conflict
of interest and difference of opinion between the Federal
and State Government that characterised the Second Republic,
The autonomy of each tier of government was misconstrued to
mean competition and confrontation, with each trying to
frustrate the other, whereas the conception underlying
the system is that the federal and State Governments
are mutually complementary parts of a single governmental
mechanism, federalism demands of them co-operation with one
another in order to promote the welfare of the people through
their combined efforts. To the common man living within the
territory of a State, it is a matte* of little or not importance
which of the two governments operating there has the constitu-
tional power to provide a particular service. Since the two
must have between them the necessary power it is legitimate
for him to expect them to co-operate in looking after his

welfare.

Conflicts between the two tiers of governments manifested
In various areas, i.e. the non acceptance of the Presidential
Liaison Officers by some State Governments, the use and control
of the police, the controversy over the revenue allocation
formula, the refusal of some State Governments to make land
available to the federal Government for the building of the

low cost housing units and the control of the mass media.
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But of all the confrontational stance of the State Government
towards the Federal Government the most obvious was the
demolition by the Oyo State Government of houses under
construction at Ibadan by the Federal Government in order

to solve the accomodation problem of the people of the State, -
on the flimsy excuse that the land on which the houses were

being built had not been granted to Federal Government,

The use and control of the police was the source of much
rancour and confrontation. There was the dispute about the
constitutional propriety of the adaptations made by the President
in the Public Order Act 1979-

The revenue allocation formula enacted in 1981 generated
a lot of controversy. The whole exercise was politicised. The
non - NN controlled States averred that the Federal Government

manipulated the membership of the Joint Finance Committee appointed

to resolve the difference between the formulae recommended by
the House of Representatives and Senate, to suit their interest,
and that was why they were denied the larger share recommended
for them by the House of Representatives in the final report

of the Finance Committee.

The Federal Government was also involved in this unnecessary

confrontation with some of the State Governments. The jamming
of the television station of Lagos State by the Federal
Government controlled NTA is an example of such confrontation.

The multiparty system adopted by the country during the
Second Republic was responsible for all conflicts and confronta-
tions between the Federal and State Governments. The State

Governments not controlled by the NAN refused to accept the
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leadership of the NFN Federal Government and felt
that the only way they could score a political
point was to frustrate the NBT Federal Government.
This, it should be noted is disastrous for the

political system of a developing State.

Ways by which the confrontations and conflicts
could be reduced considerably or eliminated completely
have been discussed.
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CHAPTER ONE

INTRODUCTION

1.1 INTRODUCTION

This thesis that aims at discussing the main problem

of federalism in Nigeria during the Second Republic, which
gtems from the intense rivalry and conflicts between the
Federal and State Govermments, under Chapter One discussges.
the general principles of a federal system with particular
.reference to the 1979 Constitution. A federal system comes
into existence when the powers of the government of a country
are shared between the Federal Government and a number of
State Governments in such a way that each exist separately
and independently from each other. Thus Wheare (1963)

writes that "the concept of federalism involves the division
of powers in such a way that the federal and regional governments

1
are each, within their spheres co-ordinate and independent",

Chapter two discusses the structure of the Federation.
As a political unit Nigeria has undergone series of divisions
since it came into existence in 1914 as a single unit, after
the amalgamation of different protectorates and colony. At
this time igeria consisted of three units i.e. Northern
Nigeria, Southern Higeria and the Colony of Lagos. This
three units was increased to four in 1939, which was later
increased to five in 1963. This number was further increased
to twelve when the military created the twelve State
structure in 1967. The Federation of Nigeria was subdivided

1« Wheare K.C. (1963) Federal Government, 4th Bd. Oxford
University Press London p. 11,
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-
into nineteen States and a Federal Capital Territéry in
1976 in a bid to satisfy incessant demand for more States.
After the creation of the nineteen StateSsin 1976 the Federal

Military Government urged the Constitution Drafting Committee
to provide constitutional restrictions on the creation of more
States. Thus the 1979 Constitution adopted the stringent
procedural requirementﬂfapggested by the Constitution Draiﬁing
Comnittees This notwithstanding during the Second Republic
there were demand for up to 53 new States, though'i the National
Assembly did not deliberate over the issue before the overthrow

of the government in December 1983.

Chapter three deals with the machinery of government,

for example the Legislature, Executive and Judiciary. Under
the legislative power emphasis is 1aid on legislation of the -
Federal Government and State Governments over concurrent
matters in the 1979 Constitution. Then mention is made

of the doctrine of covering the field which is a doctrine
used for resolving conflicts arising between the Federal

and State Governments legislative powers over concurrent
matters. The controversy about the Public Order (Adaptation)

Act 1981 is discussed in detail.

Under the executive arm of the government mention is

made of the single police force’styled the Nigerian Police
Force, adopted for the whole countrye Also discussed is the

authority of the President or Governor over the use of the
police. The fact that the Inspector-General of Police is
appointed and removed by the President and the State Governors

do not have a hand in such appointment and removal ,considerably
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weakened the anthority of the State Government's in relation
to the police., Their guthority is further weakened in that

the State Commissieners for Police are not accountable to them,

Under the judiciary, the State Court's pewer to adjudicate
over federal issues is extensively discussed. Also discussed
is the conditien under which the original jurisdiction of the
Supreme Court can be invoked.

The main focus of this thesis covered under chapter four
is teo provide a detgiled account of the preoblem of federalism
in Nigeria, which stems frem the absence of co-eperation between
the Federal and State Governments over the exercise of their
powers, This is manifested in the intense rivalry, confrontation,
conflict of interest and difference of epinion between the Federal
and Jtate Governments, The autonomy of each tier of government
is misconstrued to mean competition and confrontation with each
trying te frustrate the other, whereas the conceptien underlying
the system is that the Federal and State Governments are mutually
complementary parts of a single governmental mechanism. What is
demanded of them is co-eperation with one another in order to
promote the welfare of the people through their combined powers.

Pederalism being a complicated and delicate system of

government in each country the separative and wmiting forces
should be co-ordinated. In essense federalism is to have a
common united country. By forming separate governmenta, the
desire should not be to create conflicts but to work in harmony
to achieve a common goal. The division of power does involve
the possibility of conflicts arising between the Pederal and

S3tate Governmentis, but these conflicts are to be resolved in
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the spirit of mutual co-existence and this is possible

when both levels of government lay stress less on their
legal or constitutional powers and more on co-operation,

to work the federation successfully and use their reaspective
powers for the advancement and welfare of the people and the
nations Misunderstanding on the exercise of powers may be

removed by evolving intergovernmental forums or hatienal

forums where differences of epinion could be resolved and
each made to realise how best it should exercise its powers,
for the benefit of the people and the country. Under the
1979 Constitution we have the Council of States and the
National Bcenomic Council. The need is for g co-—operative
federalism and not a dual or conflicting federalism, The
spirit of co-operatien so developed through such institutions
go a long way in strengthening federal principle.

The revenue allocation evoked intense controversy in
Nigeria between 1979-1983. Also discussed is the cenflict
between the Federal and State Governments ever the firast
revenue allecation formula under the 1979 Comstitutien,

Chapter five deals with the conclusions and recommendations
The researcher intends to suggest an alternative system of
government under waich the intense rivalry, confrontatien,
conflict of interest and difference of epinion seen under
the Presidential system of government during the Second
Republic will be reduced considerably,.

1.2 GENERAL PRINCIPLES OF A FEDERAL SYSTEM
(a) FEDERAL PRINCIPLE

Since Nigeria adopted the federal system in 1954,
federalism has become the basic feature of its Constitu-—
tions. The 1960, 1963 and 1979 Constitutions are based upon




federal principles. ’

It is important to note that it 18 not all federal
Constitutions that use the word federal in them. Por example
Wheare 1963 quoted Morison S.2. in History of United States
Vol. I page 87 that "the words'Rederal' or Federation' occur
wowhere in the American Constitution. Nonetheless it has
always been called the ‘Federal Constitution', and nowadays
every body regards the United States as an example of Federal

Government oM

The 1979 Constitution describes itself as a Federal
Constitution and embodies the federal principle because it
divides the power between the Federal and State Governmenis
by specifying the powérs of the Federal Government und the

concurrent powers, leaving the residue with the States,

Federalism essentially means:
"the method of dividing powers so that
the general and regional governments are
each witnin a sphere, co-ordinate and
independent 2
This is called 'federal principle' by Wheare (1973) who deduced
it from his analysis of the American Constitution. He says
" that the American Constitution is an éxample of a perfect
federal Constitution though_ it does not use the expression
‘federal'.
This definition of federaldsm is not accepted by some
writers. According to one view the Constitution is Federal

when the Jtates continue to hold their original Constitution,

while creating a federation with limited or specified powers.

2o aneare Levo (1963) Federal Government Oxfurd Lniversity
rress Lonion pe 16 _

3. Ib“‘l—d. Be 100
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If this definition is accepted it means that only the
American and Australian Constitutions qualify as federal

and not the Canadian or Nigerian Constitution: » It is
immaterial whether before the Federation the States have
their own Constitutions. What is essential is that the
division of powers between the Federal and State Governments
is effected in such a way that they function independently

of each other or co-ordinate with one another.

decondly, it is suggested that a Constitution is federal
when both the general and regional governments operate directly
upon the people. By this test even the unitary Constitution
may work in a way that will ensure the operation of the laws
of the Central Government and the Local Government directly
upon the pecople. Therefore this test cannot satisfactorily
distinguish a Federal Constitution from a Unitary Constitution.
Hlowever, by this test also the 1979 Constitution is Federal as
both the Federal and State Governments directly operate upon
the people in respect of the matter assigned to them respectively
- by the Constitution.

Thirdly, it is suggested that the distribution of powers
may take one of two forms - specifically enumerated powers may
be agsigned to the Central Government, the residué remaining
in or being assigned to the several States, as is the case in
the United States and Australia or the enumerated powers may

be conferred upon the States, as in Canadg.

4o WYNES W.A. (1976) Legislative, Executive and Judiciary Powers
in Australia, Sweet & Maxwell Ltd. London p. 2.
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Applying these tests it is suggested that the 1979
Nigeria Constitution which describes itself as a federal
Constitution.is an example of a federgl Constitutionm,
becguse it containg federal principle: in its complete
forme. The 1979 Constitution enumerates the powers of
the Federal Government and the concurrent powers leaving
the residue with the States. In respect to concurrent
matters it prescribes that in case of conflict the federal
law will prevail over the State law. The justices of the

Supreme Cour? and the Court of AppealGara appointed by the
Federal Government whereas the judges7qf the High Courts

are appointed by the State Governments. In constitutional
matters State High Courts have original jurisdiction in
respect of both Federal and State matters. Likewise the
appellate jurisdiction of the Court of Appeal and the
Supreme Court extends to both Federal and State matters.
The State High Courts form part of the single hierarchy

of courts, Thus there is no dual system of courts as in

the United States of Americae

The Constitution under Section 2(1) provides that:

"Nigeria is one indivisible and indissoluble

sovereign 3tate to be known by the name of
the Federal Republic of Nigeria'e

This provision makes it clear that no State of the Federation
shall have a right to secede, thereby impeding the continuance
of a Federal Government in Nigeria. Thus as Wynes (1976)
writes: '

"The federal union being brought about

by agreement is legally indissoluble

except by the assent of all the States
concerned; there is no right of secession",

5. Section 211.

6. Section 218.

T. Section 235, ;

8. WYNES W.A. (1976) legislative Executive and the Judicial

Powers in Australim, Swee axwe . NdON pPe Je
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The 1979 Constitution which provides under Section 9(2)
the mode for altering it gives the idea that it is rigid.
It gives the power to both the Federal and State Governments.

Thus the section provides that:

"An Act of the National Assembly for the
alterations of this Constitution, not being
an Act to which section 8 of this Constitu-
tion applies, shall not be passed in either
House of the National Assembly unless the
proposal is supported by the votes of not
less than two-thirds majority of all the
members of that House and approved by
resolution of the Houses of Assembly of
not less than two-thirds of all the States".
(In the case of National Assembly raised to
four-fifths majority with regard to Sections
8 and 9 or Chapter IV of this Constitution).

Thus from the above provision the Constitution is not a flexible
Congstitution. The Constitution also provides that it is the
Supreme law of the land and any law inconsistent with it shall
be declared void to the extent of its inconsistencye. Thus

Seervai (1975) writes that:

"A Federal Constitution, with its distribution
of powers, requires a written Constitution ....
that the established courts must decide whether
a law violates constitutional limitations amd
declare it void .... It follows from this

that federalism gives rise to legalism", He
went on to say that "the framers of our Consti-
tution were aware that legalism and rigidity 10
are the inevitable consequences of federalism".

To buttress the point that a Federal Constitution must be

written and rigid, Wynes writes that:

"The division of powers between the Federal and
State governments being of the essence of
federalism, it follows that the Constitution
of the Federal State must almost necessarily
be of ??e written and rigid or controlled,

type" .

9¢ Se 1o

10. SEERVAI H.M. (1975) Constitutional Law of India, Sweet &
Maxwell Ltd. London p. 9.

11e M- Poe 2e
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It is said that a Constitution may be federal in form
but in practise it may operate deviating from the federal
princinle. ¥For instance the Australian Constitution which
describes itself as a Federal Constitution and also contains
federal principle has been working in such a way that infact
the Federal Government has assumed superiority over the State
Government, more particularly because of its financial resources.
and the increased financial dependency of the State on the
Federal Government. In this respect it is questionable whether
the 1979 Constitution of Nigeria has practised the federal
principle contained therein completely due to the financial over

dependence of the States on the Federation.
As in the words of Sawer (1967):

".ees 'true' federalism requires that each
unit of gnvernmen?zshould be financiglly
gelf-gufficient".

These observations equally apply to the 1979 Constitution of

Nigeria as well as its precedessor, the 1963 Constitution.

(b) A VRITTEN AND SUPREME CONSTITUTION

It is essential that if a government is to be regarded
as a federal government its Constitution must be written and
the Bupreme law of the land. This is in order to ensure the
succegsful working of the federation.

As ‘heare (1958) puts it:

"It must follow that Constitutions which are
federal, are also supreme and written, and, 13
in the sense of the term as Bryce used it rigid".

12. Sawer Go. (1967) Australian Federalism on the Courts,
Cambridge University Fress liew York, p. 1.

1%3. Wheare K.C. (1958) lModern Constitutions, Oxford University
Press London p. 30.
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The Constitution of the United States which is-regarded
as the most Federal Constitution by Wheare is written and
is the Supreme law of the United States. According to Mason
and Beaney (1968) "The most distinctive feature of our Consti-
tution (United States) is that it is law, paramount, Supréme
1aw ....". They went on to say that "the Founding Fathers made

14
the Constitution 'the Supreme law' of the 1land.

The Indian Constitution which is a federal Constitution
is also written., Thus Seervai (1975) says that “"A Federal
Constitution, with its distribution of powers, requires a

1
written Constitution".

Thus, the main aim of making Federal Constitutions,

written and Supreme Constitutions is ‘thab: . since the
Pederation is formed as a result of the agreement between

the federating units, it is essential that the terms of the
agreement are reduced to writing in orxder %o eliminate any
ambiguity. The Constitution being the Supreme law of the

1and it means that any act of the Federal or State Governments
" which is in excess of the powers given to it by the Constitu-
tion will be declared void. The Federal Constitutions give
the courts the power to sustain the supremancy of the Consti-

tutione.

) ) 16
The American Supreme Court in MARBURY v. MADISON declared

that a law violating a Constitution established by the people
Lhemselves could be considered by the judges as null and

voide

14« DTiason and Beahey {(1968) American Cou:btitutional Law,
Prentice -~ Hall Inc. New dersey p. 15.

15. SBEERVAI H.M. (1975) Constitutional Law of Indig,
Sweet & Maxwell Ltd, London p. Je -

16+ 1 Cranch 137, Lo Ede 60 (1803) 250
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The India Constitution alse gives the power to assert
the supremacy of the Constitution to the courts. Thus
Seervai (1975) writes that "..... the established courts

migt decide whether a law violates constitutional limitgtions

17

and declsre it void to the extent that it does",

The 1979 Constitution provides for the supremacy of the

Constitution under Section 1. The Section provides that:

"(1) This Constitution is supreme and its
provision shall have binding force on
allauthoritiesand persons throughout
the Federal Republic of Nigeria.

(2) The Federal Republic of Nigeria shall
not be governed, nor shall any person
or group of persons take control of the
Government of Nigeria or any part thereof,
except in asccordance with the provisions
of this Constitution.

(3) If any other law is inconsistent with the
provisions of this Constitution, this
Constitution shall prevail, and that
other law s8hall to the extent of the
inconsistency be void",

Subsection(] ). -asserts the supremacy of the Constitution.

- This subsection is similar to Article VI(2) of the United States
Constitution which also - -asserts the subremacy of the

Constitution. It provides that:

"This Congtitution and the Laws of the United
States which shall be made in pursuance thereof...
shall be the Supreme law of the land; and the
judges in every State shall be bound thereby,
anything in the Constitution or laws of any

State to the contrary notwithstanding".

In addition, the specific provisions dealing with the jurisdiction
of the Supreme Court, Court of Appeal and High Courts include
constitutional matters. Section 6 which deals with judicial

170 Ibid. po 90
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pover is wide enough to include constitutional mgtters.
There are no similar declarations in the Constitutions

of Canada and Australia but in both countries the supremacy

of the CJonstitutions has been the direct result of the

applic.tion of the doctrine of ultra-vires, they being the

enactinent of imperial British Parliament.

Subsection (2) of the 1979 Constitution, is presumably

a reassertion of the illegality of revolutions or coup d'etat

as a means of changing governments. But this section, however
could not in itself prevent the occurance of a coup as the
civilian government was toppled in December 1983 in a coup

led by the army notwithstanding the provisions of subsection
(2).

Subsection (3) declares quite clearly that -~ = any law
which is inconsistent with the Constitution shall be declared
void. ‘“he courts apply the Constitution as law to cases before
them ond in the course of such application any lay which
contravenes any part of the Constitution will be fegarded
as inconsistent, and to the extent of that inconsistency,
void. Thus in TONY MOMOH v. SENATE OF THE NATIONAL ASSEMBLY

18
AD 0.1 R3, the provisions of Section 31 of the Legislative
(Powers and Privileges Act Cap. 102 Laws) of the Federation
of Nigeris and Lagos, 1958, which provided that court's

process cannot be served within the Chambers or precincts
of a legislative house while that house is sitting was held
inconsistent with the provisions of Section 42 of the

Constitution. Ademola J. (Lagos High Court) declared that:

"It cannot but suffer the fate reserved for

such legislation by the provision of Section 1

of the Constitution which proclaims the supremacy
of the Constitution and declares void any law
inconsistent with its provisions".

Thus from the above passage it will be presumed that the

18. (1981) 1 N.C.L.R. 21,
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Nigerian Constitution of 1979 like other Federal Constitutions

gives the courts the power to reassert its supremacy.

(e} AIZNDIWNT OF THE CONSTITUT ION

A Federal Constitution normally prescribes a special
mode by which the Constitution can be amended or modified,
which iz different from the method of amending the ordinary
laws. This peculiar feature makes the Federal Constitubions
rigid, The amending process is always such that neither of
the two zovernments has exclusive power to amend the Consti-
tution. Thus Wynes has written that:

" ee.. in order that the terms of the

union may be adequately and permanently
defined, the manner of apportionment of
powers must be reduced to some definite

and tangible form, not altergble by the
central authority at will",!

In the United 3tates the amendment of the Constitution
nay be proposed by the Congress at the instance of two-thirds
of both Houses of Congress or on the applications of the
legislatures of two-thirds of the States call a convention
for proposing amendments. Amendments so Iinitigted may be
ratified either by the legislatures of three~fourths of the
3tates or by Conventions in three-fourths of the IFtates as
the one or the other mode of ratification may be proposed
by the Congress; provided that no amendment which may
be made prior to the year one thousand eight hundred

and eisht shall in any manner affect the first and
fourth Clauses in the Ninth Section of the first Article,

19. WYJE3 W.A. (1976) Legislative,Bxecutive and Judicial
Powers in Australia, Hweel & Maxwell Ltd. London p. 2.
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and that no State, without its consent ,shall be depr:wed
20
of its equal Bui’i'rage in the SJenate, -

In Australia, the amendment of the Constitution requires
that the law proposed for alteration must be passed by an
absolute majority of each House of the I’arliamant after whioh
within 2-6 months it is submitted to the referendum of the
people; Or where the propqaed law 18 passed by one House by
an absolute majority and the other House rejects or faila to
pass it or passes it with some amendments, if afiter an interval
of three months the two Houses did not resolve their differences,
then the Governor-General may submit the proposed law of the
first mentioned House to a referendum of the people. If in
this referendum in a majority of the Stat® a majority of the
electors voting approved the proposed law then it shall be
presented to the Governor-@eneral for the Queen's assent;
provided that no alteration diminishing the proportionate
representation of any State in either House of the Parliament
or the minimum number of representatives of a State :Ln. the
House of Representatives, or increasing;f diminishing, or
otherwise altering the limits of the State; or in 1313'. mannex
affecting the provisions of the conatifution im rola:tie:i
therete, shall become law unless the majority of the electixs
voting in that State sappreve the proposed 1&!2:1 -

The 1979 Constitutien ef Nigeria gives the amending Power
to the Federal and State Legislatures, under Section 9 of the
Conatitution. Any Amendment passed by the Nationnl Assembly
by ¢ majority in each House would become law only when it is

20, Article ¥V otr the Constitutien of the United States of
America 1

29. Section 128 of the Commonwealth of Australia Constitution
ket 1900,
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approved by the legislature of § of the States. .The §

majority requirement in case of National Assembly has

been raised to 4/5 for amending Chaptet IV i.e. fundamental
rights, the Section dealing with creation of new States
(Section 8) and Section 9 which deals with the amending
procedure. There was no occasion to invoke the amending
process of the 1979 Constitution during the Second Republic,
therefore, it is academic to speculate whether in practise
it made the Constitution rigid or flexible.

From the above discussion on the'amendment of the
Constitution, the Constitutions of United States, Australia
and Ilizeria would be classed as rigid Constitutions.

The amending provision in the Federal Constitutions that
have the effect of making the Constitution rigid is inevitable.
This is because if the Constitution is made flexible or easy
to amend by either of the two governments, the government which
has the power to effect the amendments will make amendments
that will favour it and this might bring an end to Federalism
in that country as the other government might not readily
accept such amendments.

(d) EVOLUTION OF THE FEDERAL SYSTEM IN NIGERIA

The Federal system of government which was introduced
in Nigeria by the 1954 Constitution under the governorship
of Sir John lMacpherson, had since been regarded as the best
system for the country by the generality of Nigerians. Those
who advocate for a federal system maintained that since Nigeria
is a country made up of hetrogenous cultural and ethnic groups,
it is only under a federal system that the various groups
will be recognised and preserved in order to form one united
country. To drive home this point Lewis (1965) maintains that
"A Society which has a very wide geographical differgaces can
live together at peace only in a Federal frame-work". The

22. lewis, W.A. (1965) Politics in West Africa G. Allen & Unwin
London pe 53
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Nigerian Community being sharply divided on the basis of

tribe, language and religion it is difficult for a unitary
system to work successfully in.the countrys This situation

is similar to that which exist in Indlias . where economic and
cultural differenceas dictate separate treatment of the same
problems. To solve the Indian problem Glen&hill (1951)
maintained that "either devolution or federalism is esaentialg;

Sir Johm Macpherson unlike Governors before him did not
impose the Federal Constitution on the people of Nigerig but
consulted and sought their advice on the system of government
they folt is beat for the country. He did this by sending
questionnaires to the people in the willage® ong divisional
meetings, provincial ,regional and national conferences. The
outcome of the guestionnaires which left a choice between a
federal system and a unitary system was that all the delegates
at the various meetings and regional:conferences opted for a

federal system, though there were a few dissenting voices that

recommended the unitary system.

Since the adoption of federalism by the 1954 Constitution,
 the Federal system had been -experimented in submsequent Consti-
tutions. The perfect Federation was ~experimenied in the 1960
and 1963 Constitutions. It was further atrengthered in the

1979 Constitution in the light of experiences of the working

of the Federation under the 1960 and 1963 Gonstitutions? It
therefore looks as if federalism is the only anmwer to Nigeria's
politics, as an attempt to form a natimmal government wnder the
government of Major General Aguiyil Ironsi failed's Thif Head of
S8tete after toppling the civilian government of the Pirst Republic
felt that the cowntry will be properly united under the unitary
23 Glendhll].& 4.7(1957) The Republic of India, Dievensons

Ltd.’ London Pe 8.



system, He thereby introduced the unitary system of

24
government under decree No. 34 of May 1966 This decree

made far reschingchanges in the Constitutional and political
gset-up of the country. It ended the federal status of the
country and converted it to s unitary system, The Federal
Military Govemment and the Federal Executive Council became
regpectively the National Military Government snd the Bxecutive
Council. The Regions were no longer to be called Regions but

Groups of Provinces. In addition, the Military Governors were

to lose their powers of isspuing edicts and all previous edicts:
were converted to decrees. A1l the political parties and
tribal groups were banned., Finally the five public services
were unified under a National Public Service Comission._ This
decree mainly provoked pecople from the Northern part of the
country and it led to violence in this part of the country
and another ¢oup in which General Ironsi was killed, After
the over throw of the government of General Ironsi, General
Gowon, the new Head of Etate abolished the unitary system and
restored federallsm. He made it clear:

"that a comtry as big am Nigeris and
comprising such diversity of tribea and

cultures cannot be adminiatereg under a
unitarian form of government" .25

The killing of the easterners in the North after the
adoption of the unitary system led the Eastern Government of

Col. Odumegwia Ojukwu to suggest ‘t;he adoption of a loose. Federation
with a right to the Regiona to veto ‘Federal Exscutive and |

legislative Actse. This auggestion was not adopted ingtead

24. Section {t bf the Constitution (Suspensiom and Modification)
No. 5 Decree 1966

26, Kirk-Greene A.H.M. {1971) Criais and Conflict in Nigerigs
1966~70, Vol. I Oxford Universily Press Oxford p. 280




the Federal Military Government, gensing that the threat
of seceSSion by the Bast was imminent, on May 27, 1967
declared a State of Emergency and announced the eplitting
of the country into 12 3tates. This notwithstanding the
East declared itself the 'Republic of Biafra' on May 30
1967, This secession: finglly led to g 30-month civil
war, because the Federal Government was not preparped to
accept this impedement to the continuance of a Federal
system for the whole country.

Thus after the gbolition of the unitary systenm
introduced in 1966 and the restoration of federalism,
Nigeria has since been fully comitted to federalism.
General Murtala Muhammed in his announcement to the
Constitution Drafting Committee (C.D.C.) in 1975
maintained that "we are committed to a federal ays tem

26.
of government", e

The Constitution Drafting Committee in its report
noted that since 1954 Nigeria has had a Federal Consti-
2
tution ineluding provisions for fundamental righi:ﬂo7

In the Conptitutent Assembly this view was expressed
on the federal system of government:

"Conceming Tederalism, what should be
noted is that about eighty years ago
this country consisted of kingdoms and
empires which were independent in their
existence with their different social

26+ Report of the €.D.C. Federal Ministry of Information Lagos
1976 Government Press p. XIII,

27. Report of the C.D.C. containing the Draft Constition Vol, I

(1976) Federal Ministry of Information Printing Division
Ilagosy Pe 111 .
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and political aims and aspiration and
the basic tenels: of these qualities
are 8till with us. In the past we have
been trying to contain them and we are
still trying to do so. The main gim
of this country should be to harmonise
these various forces and use them
contain them, and produce a uniteé. and
powerful country. And to do this re
18 no other answer but federalism",

From the above two views it could be said that the
Constitution Drafting Committee and the Constituent Assembly
were also committed to federalism as the Federal Military
Government, But it should be noted that though the federal
system is the most sultable system of government for Nigeria,

considering its hetrogenous nature, it has some inherent
problems which have been discussed in detail: in the Chapters

below.

28+ Proceedings of the Constituent Assembly Vol. I (1977)
Fede;‘a%. Ministry of Information Printing Division Lagos
p. 1 0 '0



CHAPTER. TWO

THE STRUCTURE OF THE FEDERATION UNDER THE 1979 CONSTITUTION

The Federal Republic of Nigeria ia a Federation consisting
of States and a Federal Capitel Territory. This 1s provided
for under Section 2(2) of the 1979 Constitution. The Conati-

tution went further under Section 3(1) to declare that:

"there shall be 19 3tates in Nigeria,

that is to aay, Anambra, Bauchi, Bendel,
Benue, Borno, @ross River, Gongola, Imo,
Kzduna, Kano, Kwara, Lagos, Niger, Ogun,
Ondo, Oyo, Plateau, Rivers and Sokoto"h

With the 19 States and the Federal Oapitel Territory
it therefore means that Nigeris is made up of 20 autonomous
governments. This notwithstanding Nigeria should be regarded
a3 one sovereign State. This is because the Constitution has
clearly declared in Section 2(1) that:

"Nigeria is one indivisible and indissoluble
sovereign State to be lmown by the name of the
Federal Republic of Nigeria".
The Federation of Nigeria which today consist of 21 States
experienced a series of subdivisions between 1914 to 1987.
The subdivision of Nigeria into Regions or States between

this period came as a result of strong pressure from the

different groups demanding them.

Nigeria which formally consisted of 3 basic units,
experience its first subdivision in 1939 when the Southern
Nigeria was divided into the Western and Bastern Provinces”
The main gim of this subdivision was to bring the government
nearer to the people in the Western part of Nigeria. This
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was because the capital of the Southern Province which
was then in Enugu meant that commmication between the
Western Region and the seat of government was handicapped
as the postal system through the railways had to go via
Kaduna.
The next subdivision was in 1963 when the Mid-Westemrn

Region was created from the Western Region. This creation
came in regponse to the atrong 'preaau.ré from the minorities
in the Western Region. They justified the creation of Mid-
Westem Region now Bendel State on the ground that they have
been cheated in the mcheme of things. They pointed out that
they were denied fair representation in the civil service,
political appointment, the siting of government projects,
the award of scholarship and the distribution of amenities.

Thus they maintained that there was absence of even development.

The subdivision of Nigeria into 12 States in 1967 by the
Federal Military Government came .with a view to achieve unity
and atability in N :lgeri;.. The Federal Military Government felt
at the time that with the subdivision of Nigerie into 12 States
the Bastern Region wowld drop the threat of secession which
was then imminent, '

The creation of more States in Nigeria came up again in
1976 when the Federal Military Government dividéd the country
into 19 States. What prompted this creation was pressure from
the different ethnic groups that fell neglected in the dlstri-
bution of amenities oxr being dominated by the majority ethmic

1% Kirk-Greene, A.H.M. (1971) Crisis aend €Conflict in Nigeria.
A documentary source book 1966-69 Vol.d, Uxford University
Press, London p. 444,
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groups and also the feeling on the part of the Head of State

that creation of new States in 1976 would enhance future
2
political stability in the country,

After the ereation of new States in 1976, the Head of
State made 1t clear that its administration wouvld not enter-
tain the demand for the creation of more States, The Tederal
Military Government felt that the 19 States created were
sufficient and will solve the economic and political problems
in Rigeria, since it was in line with the recommendations of
the Irikefe Panel on ¢reation of States. Thus in his broad-
cast to the WNation on Tuesday February 3 1976, the Head of
State told the State Governors to promote even development
in their respective States. He said:
"1t was clear to the Supreme Military
Council from the finding in the Panel‘'s
report, that part of the agitation for
the creation of 3fate was a result of
bad gogemment especlally at the Stata
level®s ;

He continueds
"The new administration is determined to
entrench good and purposeful government'
To this end, all 3tate sdministrations,
0ld and new must henceforth seek to promote
even development within their respective
States and allay the fears of minorities

through fiirness and justice in gll governmental
mattera®, .

Since the Federal Military Government felt that the
creation of the 19 States was sufficient to solve Nigeria's

2. Broadcast by Head of State February 3 1976 published in
Dajily Times February 4 1976 pp. 3-9.

3« Broadcast by the Head of State on February 3 1976 published
in Daily Times February 4 1976 pp. 3-9.

4., Ibid.
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. economic and political problems, the Head of State asked
the Constitution Drafting Committee to impose strict
cons¥bitutional procedure for the creation of more States,
in the Draft Constitutions The strict constitutional
procedure provided for in the Braft Conatitution was
finally adopted in the 1979 Constitution under Section
8(1). The Section provides that:

"An Act of the National Assembly for the
urpose of creating a new State shall only
ge passed if-

(a) a request, supported by at least two~thirds
majority of members (representing the area
demanding the creatiom of the new State) in
each of the following; namely-

(i) the Senate and the House of Representatives;
(ii) the House of Assembly in respect of the area,and

(iii) the local government Councils in reapect of the
area,

is received by the National Asseubly;

{(b) a proposal for the creation of the State is;
thereffter approved in a referendum by at least
two=~thirde majorlity of the people of the area

where the demand for creation of the State originated;

(¢) the result of the referendum is then approved
by a simple majority of all the tates of the
Federation supported by a simple majority of members
of the House of Assembly and;

(&) the Emasal is approved by & resolution pasaed
by two-t 8 ma;ioritg of members of each House of
the National Assembly™.

The failure of the 19 States to satisfy the agitators of
new States mede it possible for the demand for more Statem to
be :revived particularly during the civilian regime ,although 'ﬁi’lé
Federal Military Govemment had stated that g4 will not
entertain future demgnds for the ereation of States. Thus

Joye and Igweike (1982) wrote that: .

"In each of these instances th i
) . d e ereation of .
Regions or States came in response to .eni::cw:n:x.gneW

Pressures from various groups in 8ociety demand ing
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them. In no instance did the increase fully
satisfy the demands for new governmental
units. Consequently, the demands for more
States did not cease with the coming into
being of the 1979 Constitution. During

the first year of its existemce Nigeria 5
experienced 5 steady increase in such demands",

The }str.ingeiﬂ: _oonstitutional provision for the ‘creation
of more S}ates under Section 8(1) notwithaténding At was
noticed that during the Second Republic there were proposals
for creation of 51 more States, 'thoueh'r the National Assembly
did not deliberate over the proposale before the army came

into power again in December 1983.

The demsnd for the creation of new States was revived quring
the present Military Regime., From the above discussions it mpy
pbe noticed that the demands for more Sté.tea have been made
because of the desire of each area or ethnic groups to bring
the government nearer to its people, to ensure even develomment,
elinminate domination and to ensure political and economic

stability in the area concerned.

Thus the States created were designed to comply with
these demands made by agitators for new States., In no
ingstance d4id the increase fully satisfy the demands for new
governmental wnits, Thus the Gookey Political Bureau set
up by General Babangida to fashion out a new political order
for Nigeria recommended the creatiocn of 6 more States before
1990. Cne of the factors they considered wass the objectiive
of the Irikefe Panel which recommended the 19 -~ States federal
structure in 1976« The Irikefe Panel had noted that the creation
of States should among other things, seek to establish an

5. Joye E.M. and Igweike K. (1982) Introduction to the 1979
Nigerian Constitution. The Magemill ign Press Ltd., London

Pe 99-.:
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ingtitutional framework which would ensure rapid economic
development among all ethnic groups, increase participatory
democTacy aS an insurance against political instability,
promote and institutionalise a balanced and stable Federation
and, finally, remove the fears of the domination of the
minorities which had tended to slow down economic and political
development in the countr?r. The Bureau also noted that unlike
the situation in 1975 when the agltation to split the States
generated great hostilities among the component communities,
there is unanimity today among the people that splitting the
States along the lines recommended by the Irikefe Panel in
1975 is the only guarantee for even development and political
peace in the areg. Out of the 6 new States viz: Katsina,
Akwa Ibom, Delta, Wawa or Enugu, Eogli and Sardauna recommended
by the Bureau the Federal Military Government created only two

new Jtates which are Katsina and Akwa Ibom States thus making
the number of States in Nigeria 2%,

2.1 TFEDERAL AND STATE GOVERNMENTI USING ONE CONSTITUTION

The 1979 Constitution which is the only Constitution for
the 20 independent governmemnts (the F;zaderal Government and
the 19 State Governments) which existed in Nigeria between
1979 - 1983, has two legislative lists scheduled to the
Qonstitution (2nd schedule) under which both governments can
exercise their powers., The first list is the Exclusive
Legislative List which is exclusive to the Federal Governments

6. Federal Military Government White Paper on Report of Panel
t(::nggggationaof New States. Federal Ministry of Information
1 Po 1 .

7« Federal Military Government White Paper on Report of the
Political Bureau. Federal Ministry of Information (1987)

pe 306



The second list is the Qoncurrent Begislative ﬁisf: concurrent

to the Federal and State 60vernment3;

The National Assembly may make laws for the peace, order
and good government of the Federation or any part thereof in
respect to any matter that is incluled in the two Legislative
Lists. (Section 4(2), (4). A State legislature on the other
hand may legislate on any matter not on the Exclusive List
(Section 4(3). This means that the Jtates can legislate on
matters on the Concurrent Legislative List as well a3 on all
other matters which are not on either of those two Lists,
except where the matters are "incidental or supplementary"”
to matters on the Exclusive List. It is important at this
juncture, to note that where the National Asaembly and a
State House of Assembly both legislate on an item in the
Concurrent List, the law made by the National Assembly shall
prevail and the State law shall to the extent of its inconsis-
tency be void (Section 4{5). '

As Tar aa conflicts between the 3tate and Federal laws:
are concerned this will not arise in the case of items in the
Bxclusive List because the Constitution has emphatically |
declared that the National Assiembly has the power to make
laws for the peace, order and good govemment of the Pedergtion
with respect to any matter in the Exclusive List, save as
otherwise provided in the Constitution, and that this power
shall be to the exclusion of the Houses of Assembly of States
(Section 4(3). But since the National Assembly snd the Houses
of Assembly of States can both legislate on mtters on the

concurrent list, conflict is bound to arise between the Foderal-
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and State laws. In order to reduce possible conilict and
obviate the necesasity of épplying the doctrine of covering
the field, the Concurrent List has enumerated the twelve
matters contained therein and also went on to define the
respective extent of Federal and State powers in respect

of these matters. In respect of Concurrent subjects in the
body of the Constitution e.g. Section. 11, where conflict
arise between the Federal and State laws repugnancy will
apply?

The 1979 Constitution under Section 5 provides that the
executive authority of the Federal Govermment and the executive
authority of the State Government shall extend to the execution
and maintenance of the Constitution. But the Section went on
to provide that the executive powers of the State Government
shall be so exercised as not to impede or prejudice the
exercige of the executive powers of the Federation or to
éndanger the continuance of a Federal Government in Nigerials
This proviso seemd to sugsest that the power of the State
Government to execute the provisions of the Constitution
is restricted. This places the Governor of the States in
a position of inequality with the President even within
their own area of authority .This is becanse the Constitution
stipulates that the executive powers of the State shall be
50 exercised as not to impede or prejuidice the exercise of

the executive powers of the Federation.

For the amendment of the Constitution, the 1979 Consti-
tution gives such amending power to both the Federal and State

8. Attorney-~ tate v, At f th
Federation (1982) I2 SC p. 13.
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Bovernments, under Jection 9, Thus in accordance with
the tenets of federalism the Conatitution does not give
guch a power to either the State or Federal Government

alone,

The main reason why Nigeria a Pederal State adopted a
single Constitution for the whgle country a practise differemt
from what obtains in other Federations like U.S.A., Cgnada
and Anstralisa, is because ths Nigerian Federation was formed
by devolution from a unitary State. Thus when & Federal
system was established for the country in 1954 a single
Constitution was adopted for the Federal Government and the
new Regional Govermments that were created, This Constitution
defined their respective powers, Bubt irn 1960 and 1963 Nigeria
copied the practise of the other Federations whereby separate
Constitutions were established for the Federal Government and
each of the Regional Govermmenta. The 1979 Constitution
reverted back to the 1954 position of adopting a single
Constitution for the country. The Comstitution specified
the powers of the State and Federal Governments, Matters
relating to the Federal snd State Governments but not
comnon to both, though dealt in the same Chapter were
treated separately im different Sections. But matiers
common to both the Federal and State Governments were
dealt with under the same Sections e.g. division of powers,
fundamental objectives and directive principles, citizenship
and fundemental rights, ”

2.2 THE FEDERATION UNDER THE 1979 CONSTITUTION: ITS RATIONAILE
AND SHORTCOMINGS

Nigeria opted for a federal system because of its mult-

ethnicity and heterogenous tribes. The First Republic failed
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due to the contemptuous disregard of the Federal.Constitution

and the violations of its fundamental guarantees,

The 1979 Constitution taking care of the above problem
provided in Chapter I1 the fundamental objectives and directive
principles of State policy, which clearly set out the parameters
of government and with the hope that its policles amd actions
can generate a spirit of co-operation, unity and progress
among the people of Nigeria. The fundamental objectives
are defined as the directive "principles" laid down by the
policies which are expected to be pursued in the efforts of
the nation to realise its national ddeals. Thus Section 1%
of the Constitution provides that "the motto of the Federal
Republic of Nigeria shall be Unity: and Faith, Peace and
Progress". Section 15 subsection (2) went on to provide
that national integration shall be actively encouraged.

The State shall also foater a feeling of belonging and
involvement among the various peoples of the Federation,
so that loyalty to the Nation shall over-ride sectiongal
loyalties (Section 15 (4)o This Section was enshrined
into the Conatitution because promotion of loyalty to the
Nation which tranacends sectional loyslties is a peculiar

feature of federalism.

-

On social objectives of the country it is the duty
of the State to direct its policy towards ensuring that
all citizens without discrimination on any grownd whatsoever
have Lhe opportunity for securing adequate meanas of livelji-
hood a3 well as adequate opportunities to secure suitable

employment .

The 1979 Constitution is mainly concerned with the
promotion of national unity and the command of nat ional
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Joyalty. This it did by incorporating into the Constitution
the *federal cha,J:ug.c1;erl principle’ under Section 14(3). This
could only be achieved if there is no predominance of persons
from a few States or from a few sthnic or other gectional
groups in that government or in any of ifs agencies. With
this objective of consolidating the MRALY: - of the cowntry,
the State power 1is distributed among the Federal Govemment and
the 19 State Gov_ern_meqta-. .-The oyera:jlgioi:_t of the 'federal cha_raq'j;e:
principle in practical terms was seen in the appointment of
Minigters gppecial advisers and ambassadors during the Second
Republic. The Federal Government made it a point of duty to
appoint at least one Minister from each of the 19 States of
the Federatione.

The Federal character principle is defined in Section 277
as "the distinctive desire of the people of Nigeria to promote
national unity, foster national. loyalty and give every citizen
of Nigeria a sense of belonging to the nation as expressed in
Section 14(3) and (4) of this Constitution®, In applicatiom
of the Federal character principle enshrined in the Constitu-
tion each State of the Federation is given a representatiom
in the federal cabinet and in gome of the most sensitive
federal commissions’ = To abide by the principle of the
federal character the Pederal Government must ensure that
the sirategic departments and functions of government are
not concentrated among people from a particular Section of
the country. Only when this is achieved can it be said that
there is "no predominance of persons from g few States or from
a few ethnic groups". The most significant provision on the
Federal character principle is that the Presidency shall not
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be monopolised by one Section of the country. Tﬂe National
Assembly under Section 199 is empowered to ensure that with
regard to the armed forces, the composition of the officer:'s
corps and other ranks shall reflect the federal character of

' Nigeria (Section 197). The President is given power to appoint
the Secretary to the Government of the Fedez;ation, Head of the
Civil Service of the Federation, Afibassadors, High Commissiommer
or other principle Representatives Abroad, Permanent Secretary
or other Chief Executive in any; Ministry or Department of
Government of the Pederation., In exercising this power of
appointment, the President shall have regards to the federal
character of Nigeria and the need to promote national unity
(Section 157).

'}.fhe First Republic collgpsed because the politicians
then were motivated by their own selfish and personal interest
rather than national interest in the running of the affairs
of the commtry. The 1979 Constitution in recognition of thishos
1aid down provisions which will ensure that the welfare of
the people shall be the primary concern of the government
and that the government shall be responsible and accountable
to the people. To achieve this the government was to provide
shelter, good roads, medical and health care facilities,
social amenitiesg and free education at all levels. Thus
during the Second Republic the Federal Government embarked
in the building of lsw-cost houses through out the 19 States
of the Federation. 1t also maintain.ed the federal roads
within the Ftates. The Federal Government provided free and

universal primary education which is compulsory. Some States
l.e+ Lagos, Oyo, Ondo, Ogun and Bendel operate free education
at all levels. But because University education is mainly
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within federal control, bursaries are given to undergraduates -
from these States by their State Governments to cover their

expenses in the Universitiea.,

Under Section 204 , the 1979 Constitution provides that
the programme as well as the aims and objects of a political
party must canform with the provisions of Ghapter II of the
Constitution, The political parties shall not employ the use
or display of physical force or coercibn in promoting any
political objective's

After our ugly experience during the First Republic
where government officials abused the administration of
government for amassing of personal wealth, a code of
conduct was established under the 1979 Comstitution to
enanre that the administration of government wam no longer
abuged for the amassing of personal wealth. Thus a government
official was prohibited from accepting eny gift or benefit
for the discharge or non-discharge of his duties,

The fundamental human rights are enahrined into the 1979
Constitution in recognition of the centrality of man's humanity.
The Constitution guarantees various rights but for the purposes
of this thesis we are only concemed with those human rights
guaranteed by the Constitution that promote Federation, com
operation and national unity. These are (a) Right to freedom
of movement (Section 38) and (b) Right to freedom from dig-
crimination (Section 39). The human rights guaranteed by the

Constitution are subject to reasonable restrictions which the
3tate may by law impose in the interest of defence, public
safety, public order, public morality, public health or for
the purpose of protecting the rightsand freedomSof others':
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For instance Section 38 which guarantees right to freedom

of movement gets out two grounds under which a persons'
movement maybe restricted, The Section which providea

that every citizen of Nigeria is entitled to move freely
throughout Nigeria and to reside in any part and that no
citizen of Nigerig shall be expellsed from Nigeria or refused
entry into Nigeria or exit from it (Section 38(1), went on

in subsection (2) (a) and (b) to provide the instances. when

a person's movement can be restricted’s Subsection (2) (a)
provides that the right to freedom of movement as provided

in Section 38(1) will not invalidate any law that is reasonably
justifiable in a democratic society which imposes restrictions
on the residence or movement of any person who has committed
or is reasonably suspected to have committed a crimingl
offence in order to prevent him from leaving Nigeria.
Subsection (2) (b) provides that Section 38{(1) does not
invalidate any law that makes possible for the removal

of a person from Nigeria to another country to be tried

for any criminal offence or to serve imprisonment in

execution of the sentence of a court of law in respect of

a criminal offence for which he has been found guilty. But
there must be g reciﬁrocal agreement between Nigeria and

such other country before this subsection can be applicable’s
As regards this right the gquestion, whether the seizure of

a citizen's passport violates the right to freedom of movement?
will therefore arise. In SHUGABA v. MINISTER FOR INTERNAL

9
AFFAIKS , the plaintiff had been deported to Chad by the Federal
Government on the ground that he was not a Nigerian citizen.

The State High Court of Maiduguri held that he was a Nigerian

oo raigE

9. (1981) 1 N.C.L.R. 2% e

i
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and that the deportatiom order was a violation of his
freedom of movement. In the course of the %rial, his
passport had been seized and on application for its
release, the Court held that the seizure of his Passport
would affect his freedom of exit. from the country and
therefore constitutes a violation of the right- to free

movement .

Freedom ffom digerimination which is guaranteed under
Section 39 of the Constitution is also subject %o reasonable
exceptions satated in Section 39(3). The section provides
that different treatments should not be afforded fo different
persons, such treatments attributable wholly or in part to
theirHrESPective déscfiptioﬁa by-racé,:%ribe;‘placé of origin
political opinion or sex, whereby persons of such deacription
are not made subject or actorded privileges which are not
accorded to persons of another such description (Section 39{1):
Section 39(2) prohibviting discrimination based on the
circumstances of one's birth is generally bvelieved to be an

‘abtempt to remove eny disability attached to illegitimacyy
The guarantee against discrimination does not, however,
prevent the government from implementing special programmes
and measures for the assistance of specific classes of persons

who may suffer from particular disabilitiea;orhdiaadvantagpa.

The 1979 Constitution established an executive Presidency

and governorship for the country., The main gim for doing this
is to ensure stability in the country and to avoid the conflict
of authority and the unnecessary complexity and wncertainity
in government relatiéns that are peculiar to the system of

separation between a titular Head of State and Executive Head
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of Government as was the case in the 1963 Constifutian{
Thus with the establishment of executive President and
Governors, the 1979 Constitution recognised the need for
effective govemment. For if the executive power is |
placed in many hands and therefore subject to many wills,
if disunited, will create weakness in a.govérnment, and

tc unite those seversl wills, and reduce them to one, will

consume time end cause delay's

The President nominates the Ministerb.of the Government
of the Federation subject to the confirmation of the Senate
provided that the President shall appoint at least one Minister
from each 8tate, who shall be an indigene of such State
(Section 135)o o

The 1979 Conatitution recognised economic development
as the paramount need of the country. In the economic field
the predominating power over economic affairs is at the centre.
This notwithstanding it should be noted that the economy of
the country is one and indivisible. The main aim for the
gubdivision of Nigeria into States was to create new centres
for development equiped with the central powers of a State
government's The unfue centralisation of power in the Federal
Military Government during the military regime made the States
subordinate to the Pederal Government But the 1979 Gonstitution
enablea the State Governments to come inte their own as centres
for development, with a will and guthority of their own rather
than as mere appendages of the Federal Government; A new
revenue allocation formula is needed to ensure that the State
Governments secure adequate independent revenue for the
implementation of developmentS within their respective

territories.



- 36 =

The 1979 Constitution established a single® police force
styled lhe Nigeria Police Force‘for the whole country. This
iz a departure from the position under the 1963 Constitution
which permitted the legis%atu;e of a Region to make provision
Tor the maintenance by an§??3€ﬁzrity of a police force under

the Hative Authority Police (Section 105(7)¢

The Constitution established for the Federation the

following bodies, namely:-

(2) Council of State;

 (b) Federal Civil Service Commission;
(c) Federal Electoral Commission;

" {(d) National Defence Council; -
(e} HNational Bconomic Gouncil;
(f) National Population Commission;
(g) National Security Council and

(h) Police Service Commission (Section 140).

The President is empowered to appoint the Chairmen and members
of these bodies but subject to the confirmation of the Senate.
But in exercising his power to appoint a person as Chairman
or member of the Council of State, the National Defence Council
or the National Security Council, the President does not require
to obtain the confirmation of the Senate (Section 141(2), In
the case of the Federal Electoral Commission, the Federal
Judicial Service Commission or the National Population
Commission, the President shall consult the Council of State
(Section 141(3).

The Jtates of the Federation had equal representation in
thesge Federal.Executive bodies and thereby were placed in a

position to exert influence on the formulation of federsl
policies ond to protect the interest of their respective
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Ytates. The Council of State had on it all the Governors
of the States? The National Economic Cowmecil comprised |

inter-alia the Governors of all the States and the Fedexal

Electoral Commission and the National Population Commission

comprised of members inter-_-alia one person from each Sﬁ:atei‘

The States of the Federation havé pre~dominance say in
the amendment of the Constitution and in the creation of more
States (Jections 8 and 9)e No amendment of the Constituticn
can be passed without the approval of the State legislatures
of at least # of all the States. For the creation of new
States the approval of majority of all the States of the
Federation is a must among other conditions. Any treaty
concluded by the Federal Govermment in regpect of matters
not included in the Exclusive lLegiglative List of the
Federation require ratification by a majority of all the
Houses of Assembly of the Stateso

The 3tate executive and the legislatures were independently
constituted and exercised their respective powers end functions
without any control, influence or interference from the

Federation., This was clearly illustrated in the Public Order

0
Ga}ae where the Supreme Courit held that a federgl enactment

cannot impose powers or duties on a 3tate Government,

Although the Judges of the High Courts are appointed by
the respective States the Constitution did not provide for
a dual system of courts. The Supreme Court and the PFederal
Court of Appeal have appella.té jurisdiction in respect of hoth
Federal and Jtate matters. But in the appointment and removal

10. Attorney-General of Ogun State v. &ttormey-General of the
Federation (1982) 1-2 SC. 13. o _
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of judges of these courts the States have no says The State
High Courts likewise have jurisdiction in respect of both

Federgl.and State matters except, in respect of those matters

brought within the perview of the Federal High Court’s The
11,
_same is the position in respect of subordinste coumta's

Section 44 of the Constitution provides that the Sengte
shall congist of 5 Senators from each State. Thus the States
are equally represented in the Senates. This is in accordance
with the federal principle. | |

When Nigeria adopted the 1979 Presidential Constitution
it was praised by many people, Nigerians and foreigners alike.
They felt that the 1979 Conmetitution which is similar to the
U.3. Presidential Constitution will ensure the pr'a:ctiae of
demoeracy in the country. The multiparty syatem.':l.‘l: adopted gave
it a democratic out=look. Because the Presidentigl Constitutior
has worked successfully in United States it was felt that
Nigeris is firmly anchored in the best traditions of Western
democracye Thus this .concealed some of the weaglmesses within
the system. When these weaknesses were finally noticed by
some Wigerians it was thought that the begt thing to do was
incisive reforms pushed through a dominant political party
with a national spread. But before the reform movement could

get started the government was overthrown in December 19834

The judiciary was politicised through a system of
independent State judiciaries. Each party in power at
the State sought to create a judiciary that will do its
biddinge.

11. See for a detall discussion on it in Chapter III,
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The executive a,uthdrify of the Federal Govémment and
that of the State Government both extend to the maintenance
and execution of the Constitution (Section 5). But the
Section in its proviso says that the executive powers of
the State Government shall be so exercised as not to impede
or prejudice the exercise of the execubive powers of the
Federatian or to endanger the continuance of a Federal

Government in Nigeria. "This proviss" according to

- -

Nwabueze (1983):

"May be said to limit a State Government

to the execution of provision of the Conati-
tution relating to that government, but the 42
Federal Government is not similarly limited".

-

Since this proviso limits the executive powers of or State
Government it is imperative that provisions such as this
which tends to make the Federal Government superior to the
State Government should be avoided. This is because in a
federal system the Federal Government and State Government
are equalSe

The creation of a aingle police force for the whole
country was criticised by some Nigerisns., They maintained
that the police was politicised. The provision in the
Constitution that gives the President, to the exclusion
of the State Govermors, the power 4o appoint snd remove
the Inspector-General of Police, the Head of the Nigeria
Police Force is said to be incompatible with the tenenta:

of federalism. Furthermore the powers of State Governoras

12. Nwabueze B.0. (1983) Federalism in Nigeris under the -
Pregidentdal Constitution, Sweet & lMaxwell Ltd., london

P' 360
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) t
were undermined in their dealings with the States Commissioner

of Police, in that they are not empowered to appoint or remove
[ ]

the Commissioner of Police. The Governorn$ power over the

Commissioner of Police was further weakened jin that the

Commissioner is not accountable to the State Govemor.

The provision of the 1979 Constitution that gives the
Pregident power to appoint the Chairman and members of the
Federal Blectoral Commission (Fedeco) gives the idea that
Fedeco which is suppose to be an independent body is under
the control of the President. This is because there 13 a
tendency for an office holder to favour his appointer

especially if  he: is desirous for re-appointment,

It is imperative to note here that one of the factors
responsible for the confrontational attitude that characterised
Federal and 3tate relations in Nigeria is the absence of a
truly national party. Without a truly national party cutting
across tribal, cultural and linguistic diviasions, federalism
will continue to be viewed as "a bargaining arrangement for
interest groups". As Watts (1966) Observed:

"Where a single party has been able to
aggregate diverse interests and to
domingte both central and regional
elections 80 that it controls most
governmenta at both levels, nationgl
cohesion and co~operation between..
governments have been facilitated’y

This has been the situation in Iﬂia,
Malaya and until 1954 Pakistan",

In recognikion of the fact that a :national political party
will go a long way in unifying' the country and eliminating
ethnic politics the 1979 Constitution provided under Section

13+ Watts (1966) New Federation Experiment in the Common Wealth
Hutchinson Bducational, LondoR p. 357e
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202 that:

"no association by whatever name called
gshall function as a political party unless

(a) the names and address of its national
off icers are registered with the Federal
Electoral Commigs ion; .

(b) +the membership of the association is opem
to every citizen of Rigeria irrespective

of his place of origin, sex, religion or
ethniec grouping;

(c) a copy of its Oonstitution is registered
in the principal office of the Commission

in such form as maybe prescribed by the
Commission.

(d) any alteration in its registered Constitution
is also registered in the principal office of
the Commission within 30 days of the making
of such alteration,

(e) the name of the association its emblem or
motto does not contain any ethnic or religious
connotation or give the appearance that the
activities of the association are confined
to a pert only of the geographical asreg of
Nigeria; and

(£) the headquarters of the association is gituated
in the capital of the Federation".

The above Constitutional Provision notwii;hstanding the
political parties that emerged during the Second Republic
were tribally based. This, had ,thus, created the problem
of confrontation between some of the State Governments and
the Federal Government. The declaration of Alhaji Shehu
Shagari as the winner of the Presidential election in 1979
was not accepted by the other political parties i.e. UHN,
NPY, PRY and GNPP. The feeling of resentment which this
created in them had thus embittered their atiitude to the
NFN -~ controlled Federal Government right from the very

beginning, to the extent that the URN - controlled State
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Governments initially refused to display the photograph

of Alhaji Shehu Shagari in public buildings in their
States. This and many other confrontational stance
(discussed in the Chapters below) of some State Governments
towards the Federal Government made it impossible for the
federal system to have a fair chance in Nigeria during the

Second Republic.

Another wealkness of the 1979 Constitution was that it
.did not provide for machinery that will mornitor the performance
of the political parties and punish shortcomings. Party
indiscipline was thereby encouraged’, The national executives
of some parties were undermined in their relationship with

the 8tate Governments contrelled by rival political parties.
Phe Unity Party of Nigeria (UMN) withdrew the State Governors
of both the GNPP and the FPRP from their respective national
executives, The UIN also tumed the representatives of the
GNPP and PRP in the National Assembly against the national
leadership of their parties. The main aim for doing all these
was to paralyse the NFN - controlled Federal Government,

Since the NPN -~ controlled Federal Government had a minority
in the National Assembly the ppposition parties in the majority
were able to make things difficult for it. This was done by
blocking executive measures or subjecting them to long delays,
Though the 1979 Constitution established the Cowncil of State
and the National Economic Council that handled economic matters
a8 Constitutional forums where economic and political problems
between the Federal Government and State Government are solved,
this did not hqlp matters. This was because the progressive

parties made up of the UIN, NPP, PRP and GNFP had 12 delegations,
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leaving the NN - controlled Federal Government with only
8 delegations on both Councils. Due to this the Federal
Government policies had to be revised or some concessions
made to the State Govemmenta' of the opposing groups, in
order to minimise the delay and ensure that the policies

are passedo

A mention of few examples will illustrate the above
point,

1« The drastic drop in both world sales and prices
of crude oil came to the fore in July 1981 when Nigeria
only exported 771,000 barrels of crude oil per day compared
to 2,381,000 barrels per day in July 1979. The Central
Bank carried the news in its quarterly report for October/
December 1981. This notwithstanding the National Assembly
only gave the Pregident the power to deal with the matter
on 20th April 1982, only after a secret session of the
National Assembly, where the legillators were persuaded
after being informed of the disastrous foreign exchange

situation the nation was facing.

2+ The Revenue Allocation Act took 6 months to pass
through the National Assembly. Bven when this Act had
passed through the National Assembly, the Governor of
Bendel State on behalf of the opposition parties challenged
the validity of the Act in the Supreme Cou;'%, where it took
the court some months to decide in favour of the plaintiffs.
Thus it took almost a year before & valid Revenue Allocation Acfl

could be enacted.

3. The Electoral Act is another example. It took one
year to pass through the National Assembly. Infact the Act

14. Attormey-General of Bendel State v. Attomey-General of the
Tederation and Others (1981) TU SC T
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only passed through the National Assembly when Fedeco
complained publicly that it will not be possible to
conduct the 1983 elections if the Act was not passed

in due coursee.

4. The passage of the Code of Conduct Bill was blocked
in the National Assembly through out the life of the Second
Republice The result was the absence of the anti-corruption

authority to check the excesses of public office holders.

The New Nigerian carried the story of important Bills
which would have improved the operations of some government
departments and protect consumers interegt but did not pass
through the National Assembly because of undue delay in the
National Assembly. Infact there were 15 of such bills including
Nigeria Enterprises Promotion Amendment Bill, Nigeria National
Petroleum Corporation (Reorganization) Bill, Nigerian Tourist
Board Bill, Provident Fund Management Board (Amendment) Bill,
Consumers Products Protection Authorﬂty.Bill, Pre-Shipment
Inspection of Imports (Amendment) Bill.

This Constitutional and political paralysis of the Federal
Government, induced by obstruction or delay of executive measures
ought to be avoided. This is because the time drag is bad for
any system of government. It is infact disastrous for the
political systems of developing States's The multi-party
system is the breeding ground for thds political paralysis
of the Federal Government. It should be abandoned and a
one-party system adopted because such a problem cannot arise

under the one-party system.

15« The New Nigerian,March 9 1984, p.1.




CHAPTER THRREE

MACHINERY OF GOVERNMENT UNDER THE 1979 CONSTITUTION

3,1 THE LEGISLATURE

The National Assembly: The 1979 Constitution provides for
a bicameral legislature at the centre for Nigeria. Thus

under Section 43 the Constitution provides that:
"There shall be a National Assembly for

the Federation which shall consist of a
Senate and a House of Representatives".

In accordance with the features of Federalism members of
the Senate are elected 1nstegd of being nominated. The
Constitution in order to maintain equality between the
States provided that each State shall elect a fixed and
equal number of members into the Senate. Thus Section
44 provides that:

"Subject to the provisions of Chapter VIII
and other provisions of this Constitution
the Senate shall consist of 5 Senators from
each State",
The composition of House of Representatives is provided

for under Section 45 which states that:

"Subject to the provisions of Chapter VIII
and other provisions of this Constitution

the House of Representatives sghall conaist
of 450 members".

Repregentation in the House of Representatives is based on

population. It should be noted that the number of 450 members
provided for under Section 45 is temporary and subject to
any additions necessary when the new Federal Capital Territory

becomes operative.

The two Chambers are congidered to serve as a check on

each other and prevent the passage of ill-congidered legislation
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The legidlative power of the Federal Government is specifically
granted to the two Houses which comprise the National Assembly.
This is provided for in Section 4(1) which stipulates that:

"The legislative powers of the Federal Republic

of Nigeria shall be vested in a National Assembly
for the Federation which shall consist of a Senate
and a House of Representatives".

This power is exercised by the passing of Billse.

House of Assembly: Unlike the centre the legislative
House in the States is characterised by the introduction of
unicameral legislature. This introduction is a departure from
previous practise. Section 84 of the 1979 Constitution provideg
that :

"there shall be a House of Assembly for
each of the States of the Federation",

Section 85 states that:
"Subject to the provisions of the Constitution
a House of Assembly of a 3dtate shall consist of
three times the total number of seats which that
State has in the House of Representatives, and
the members of a House of Assembly shall be

elected in accordance with the provisions of
this Constitution",

Due to the fact that the Federal Blectoral Commission fixed

the number of Constituencies for each State based on population,
the size of each State's House of Assembly was related to its
recorded population, The legislative power of the State Govern-
ment is granted to the House of Assembly as provided in Section
4(6) which states that:

"The legislative powers of a State of the
Federation shall be vested in the House of
Assembly of the State".

The legislatures in the States being unicameral the only Chamber

of the House passes the Bill and then sends. it for the Governor's
assent .
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The role of the legislature in g federal system of |
government is very important because the various activities
of the Federal State are shared between the centre and the
member-States. The form normally.adopted is the allocation
of matters of national concern to the Federal Government and
matteras of local concem to the Jtate Governments. This has
been done under the 1979 Constitution by the provision of
two legislative lists, an Exclusive and a Concurrent List
under the 2nd Schedule. Section 4 of the 1979 Constitution
gives to the National Assembly exclusive and tfoncurrent
powers of legislation in respect of certain enumergted
matters and the Houses of Assembly of the States have
the residuary power. Section 4(3) provides that the |
National Assembly to the exclusion of the Houses of Assembly
of States shall have the power to make laws in respect to
matters in the Exclusive Legislative List, Section 4 gives
both the National Assembly and the State Houses of Assembly
the power to legislate over matters in the Concurrent List
but provides that where the law of a State House of Assembly
conflicts with that of the National Assembly validly passed,
the law of the National Assembly shall prevail (Section 4(5).

Jection 11 of the Constitution gives the National
Assembly and the State Houses of Assembly the power to make
laws with respect to the maintenance and securing of public
safety and public order., But Section 11{4) went further to
give a specianl power to the National Assembly alone which
ig that the National Assembly can make laws in respect of
a particular State where the House of AbBembly of that State

is unable to perform its functions,
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This power givey to the National kﬁaembly‘by Section
11(4), together with all the important functions of government
contained in the Exclusive List effectively tilts the power
structure in favour of the Federal Government, It is also
indicetive of the type of Federation intended, that is, a '

centrally strong Federation.

(a) FEDERAL AND STATE LEGISLATIVE POWERS OVER CONCURRENT MATPER

The main source of concurrent matters in the Constitution
of 1979 is the Concurrent Legislative List. There are also
- other sources of Concurrent mattdérs found in the body of the

" Constitution which are Sections 11, 5 and 149,

In respect to the Concurrent Legislative Iist Section
4(4) and (7) give both the National Assembly and the State
Houges of Assembly the power to make laws with respect to
matters included therein. Thus because the National Assembly
and the House of Assembly both have the power to legislate over
matters in the Qoncurrent List there is bound to be conflict
arising between the Federal laws and the State laws. In order
to reduce possible conflict and prevent the application of the
doctrine of covering the field, the Concurrent Legislative
List has enumerated the twelve matters containsd therein and
also went on to define' the respective extent of: Federal and
State legislative powers in respect of the these matters.
A typical example of this i8 seen under item B of the
Concurrent List. Under this item the National Assembly is
empowered to make laws with respect to antiquities and
monumenis in a State, with the consent of the State in

which such antiquities and monuments are provided they are
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designated by the National Assembly as Nationé.l Antiquities
or National Monuments. But the 3tate House of Assembly may
moke lews for the State or any part thereof with respect to
antiquities and monuments not so designated, This means
that once an antiquity in a State with the Consent of the
State has been designated a national anti.qui‘t:y, it fallas
within the exclusive control of the National Assembly even
though it lies physically in the State, But without such
designation, the National Assembly has no power to make laws

on it.

In any case where the Concurrent Legislative item does
not specifically enumerate the legislative powers of the
Federal and State Governments as item B above and both mgke
laws over the matter in the item, the law validly made by
the National Assembly shall prevail and the iaw made by the
State House of Assembly, to the extent of its inconsistency
shall be void (Section 4(5)%

Apart from the Concurrent Legislative List another

important source of Concurrent mat-te;r fowmd in the body
of the Constitution is in respect to public order and
public sakefy provided for under Section t1. The Section
givea the Federal Government and State Govermments power
to legislate in respect Lo public order and public safetys

The Section provides a8 follows:

"11(1) The National Assembly may make lawa for
the Federation or any part thereof with respect
to the maintenance and securing of public safety
and public order amd providdng, maintaining and
securing of such supplies and services as may be
designated by the National Assembly as essentisl
supplies and services. :



- 50 -

(2) Nothing in this Section shall preclude
a House of Assembly from making laws with

respect to the matters referred to in this
3ection, including the provision for maintenance
and securing of such supplies and services as
may be designated by National Assembly as
essential supplies and services".

In respect of the legislativé power, given to the Federal and
State Governments under this Section where the State law

conflicts with the Federal law, the Federal law will prevaile
This was clearly illustrated in the case of ATTORNEY-GENERAL

1
OF OGUIl JSTATE ve ATTORNEY-GENERAL OF THE FEDURATICN, where

Chief Justice Fatayi-Williams said that:

"It is, of course, settled law, based on the

doctrine of covering field ... that if Parliament
ennacts a law in respect of any matter in which
both Parliament and a Regional legislubture enacts
an identical law on the same subject matter, the’
law made by Parliament shall prevail. That made
by the Regional Legislature shall,become irrelevant
and therefore impliedly repealcd"%

Anobther source of concurrent matter (executive and not
legislative) in the body of the Constitution is Section 5 which
prescribes under subsection 1(b) that the executive power of
the Federation shall extend to the execution and maintenance
of the Constitution. Subsection (2)(b) of the same Section
also stipulates that the executive powers of the State shall
extend to the execution and maintenance of the Constitution.

Thus the execution and maintenance of the Constitution are by this
section concurrent to both the Federal and 3tate Governments. This
means that Federal anl State legislature derive their power to

legislote in respect to the maintenance of the Constitution frgg}s

1. (1982) 1-2 SC po 13s
2- Ibid. a't Po 450
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concurrent power given to both the Federal amd State Executive
to execute and maintain the Constitution under Section 5. Sub-
section (2)(b) of Section 5 has a very important proviso which
is that the executive powers of the State shall be so exercised
as no; to impede or prejudice the exercise of the executive
powers of the Federation. Thus any act of the State Government
which tends to impede the executive powers of the Federation

will be declared void. In ATTORNEY-GENMRAL OF LAGOS STATE v.

3 -
NATIONAL ELECTRIC POWER AUTHORITY, the Lagos High Court held

that if the Governor of Lagos State can function in place of

the Military Governor, then he is bound by the provisions of
Section 28(4) of the Land Use Act to make land, of NEPA's choice,
available to it for use as required without charge. It would
tantamowmt to impeding the Executive powers of the Federal
Government to disturb the use by the defendant of the dispﬁted
lande Sections 5(1) and (2) of the Constitution are relevant

in this respect.

The word'Constitution' in the context of Federation could
mean the respective Constitutions of the Federal and State
Governments. That means the Federal Executive power extends
to such provisions of the Constitution that deal with Federal
matters, matters in respect of which the National Assembly has
power to make laws and any other specific matter (Federal or
State) that has been assigned to the Federal Executive. Likewise
the State Executive power extends to such provisions of the
Constitution that pertain to State matters and in respect of
which the State legislature has the poﬁer to make laws, unless

3« (1983) 4 NCIR 768.
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the provision of Section 5 of the 1979 Congtitution is given
this limited meaning the proviso to this Section would mean
that the Federal Executive power can be exercised in a manner

to impede or prejudice the exercise of the executive powers
of the State.

Section 149 of the 1979 Constitution provides in Subsection
(6) that;

"Each State shall pay to local government
councils in its area of jurisdiction such
portion of its total revenue on such terms
and in such manner as may be prescribed
by the National Assembly".

Subsection (7) provides that;

"The amount standing to the credit of local
government councils of a State shall be
igtributed among the local government

councils of that State on such terms and

in such manner as may be prescribed by the

House of Assembly of the State'.
Thus Section 149(6) prescribes that the National Assembly is
empowered to prescribe the "terms and manner" for the payment
by State Government of its contribution to the revenue of local
government councilse. And Section 149(7) gives the State House
of Assembly power to prescribe the manner in which the revenue
due the local government councils will be distributed amongs
them. Accordingly the powers of the National Assembly under
Section 149(6) and those of a State House of Assembly under

4 |
Section 149(7) are Goncurrent. Therefore any laws made under

the two subsections of Section 149 are subject to the provisions

4. The Attormey-General of Bendel State v. Attorney-General
of the Federation and 18 Ors (1984) 5 NCLK p. 101.
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of Section 4(5) of the Constitution which stipulates thatb:

"If any law enacted by the House of Assembly

of a State is inconsistent with any law validly
made by the National Assembly, the law made by

the National Assembly shall prevail, and that
other law shall to the extent of the inconsistency

be void".

Various cr;terié have been adopted in federal Constitutions
for determining inconsistency between a Federal and State Legis-
lation., The Nigerian Courts just like other Federations have
adepted the doctrine of covering the field, a doctrine well
known in Australia and the United States of America, for

resolving the Conflicts between the Federal and State laws.

(b) THE DOCTRINE (F COVERING THE FIELD

The doctrine of covering the field which is formulated
by the American Supreme Court and the Australian High Court is
a criterion for determining inconsistency between g Federal

and State legislation.

Under the Australian Constitution the legislé.tive powers
vested in the Commonwealth Parliament are exclusive and (on-
current. BExclusive powers are those exclusive to the Common-
weglth alone, whereas theegbncurrent powers are exercisible
by both the Commonwealth and the States. But in respect to
these ‘fncurrent @owers there is a provision which assert
the supremacy of Commonwealth laws. Thus in order to assert
the supremacy of the Federal laws the Australian High Court.
has applied the doctrine of covering the field to declare

void any State law which is inconsistent with a Federal law.
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The tést of covering the field was applied in the FORTY-FOUR

5
HOUR CASE by Isaacs J. He said that:

"If a competent legislature expressly or
impliedly evinces its intention to cover
the whole field, that is & conclusive
test of inconsistency where another
legislature assumes to enter to any
extent upon the same field ... The
inconsistency is demonstrated not by
comparison of detailed provisions, but

by the mere existence of the two sets

of provisions. If one enactment makes

or acts upon as lawful that which the
other makes unlawful, or if one enattment
makes unlawful that which the other makes
or acts upon as lawful, the two are to that
extent inconsistent".

In this case the Court held that there was inconsistency between
a Commonwealth award prescribing a 48-hour week with a loss

of pay for non-attendance and a State Act prescribing a 44-hour
week with the proviso that where a Commonwealth award provided
minimum hours exceeding 44 overtime should be paid for the
excess and therefore the Federal law should prevail. The

6
doctrine was also applied in EXPARTE MCLEAN where Dixon J.

stated the principle in the following terms:

"The inconsistency does not lie in the mere
co-existence of two laws which are susceptible
of simultaneous obedience. It depends upon

the intention of the paramount legislature to
express by its enactment, completely, exhaustively,
or exclusively, what shall be the law governing
the particular conduct or matter to which its
intention is directed. When a Federal Statute
discloses such an intention, it is inconsistent
with it for the law of a_State to govern the
same conduct or matter".7

The importance of the doctrines was explained by Dixon J. in

5¢ (1926) 37 CLR at p. 489.

6. (1930) 43 CLR 472.
7. (1930) 43 CIR.472 at p. 483.
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8
VICTORIA v. THE COMIONWEALTH where he said that:

"When a State law, if valid, would alter,
impair, or detract from the operation of
a law of the Commonwealth Parliament, then
to that extent it is invalid".

In the United States where the legislative powers of
the Federation is exclusive and concuzrenf,1ﬂul exclusive
powers are exclusive to the Federal Government while the
Concurrent powers are Concurrent to both the Federal and
State Governments. There is a provision in the Constitution
which asserts the supremacy of the Federal laws over the
State laws in respect of Cqoncurrent matters. Thus the

9
doctrine was applied in the case of DAVIS v. BEASON and

it was held that the Congressional legislation supercedes
State law where the same matter is the subject of legislation
by both. In explaining the test of inconsistency in a casé

10
that came up later it was held in GULF, COLORADO, ETC v, HEFLEY

that where the Federal law and the State law on the same subject

matter prescribe different rules, the Federal law shall supercede
the State law.

The application of the doctrine of covering the field in
the Australian High Court and the American Supreme Court as
explained above was adopted in Nigeria for resolving conflicts
between a Federal law and a State law in respect of Concurrent
subjectse Under the 1979 Constitution both the Federal and
State legislature are. empowered to make laws in respect of

Concurrent subjects but if the State law is inconsistent with

8e (1926) 38 CLR 399
9. 133 US 333.
‘10, 158 TUS 98,
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the Federal law the State law shall be void to the extent

of its inconsistency (Section 4(5)).

The question of inconsistency between Federal and

1
State law came up in the case GIREMABE v. BORNU N.A., where

the appellant had been convicted in the court of the Shehu

of Bornu on a charge of culpable homicide punishable by death.
The High Court of Northern Nigeria had confirmed the sentence,
but the conviction was set aside by the Supreme €ourt because,
while the record of the trial disclosed evidence of severe
assault by the accused person upon the deceased shortly before
his death, there had been no medical evidence before the Court
that the deceased died as a, result of the injurieg inflicted
upon hime. The Court considered it appropriate to order a
retrail before the Northem Region High Court, and did so,
having power to make such an order under Section 20 of the
Federal Supreme Court Act, 1960. The result would be the
trial of the accused before the High Court in a situation

not specified in Section 185 of the Northemrm Region Criminal
Procedure Code, which purporl'ted to define exhaustively the
circumstances in which such trials could take place. It
followed that the Code, a Regional law is inconsistent with

a Federal Act. By virtue of Section 64(4) of the Constitution,

the Act prevailed.

The doctrine of occupied field was directly applied by
the Supreme Court in the case of ATTORNEY-~-GENERAL OF OGUN
12
STATE AND OTHERS ve ATTORNEY-GENERAL OF THE FEDERATION, where

the adaptations made by the President in the Public Order Act

11« (1961) 1 A1l NIR 469.
12 (1982) 1=2 SCe 13
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an' existing law enacted by the Federal Military Government,

were challenged by the State Governments as unconstitutional,
and a total invasion of the legislative powers vested in the
National Assembly and Houses of Assemblye. They also contended
that the Public Order Act having been enacted for the benefit. .
of the State took effect as a State law. The Supreme Court

by applying the doctrine of covering the field held that

since the Act was enacted by the Federal Military Government

it took effect not as a Staté law but as g Federal law and

ig therefore, deemed to be an Act of the National Assembly.
Being an Act of the National Assembly, the appropriate aguthority
to make such modifications or changes in its provisions is

the President of the Federal Republic of Nigeria under Section
274(4){c). Thus the Public,Order Act 1979,€m.existing law

on a fncurrent matter,was held by the Supreme Court to be

a Federal law. Udo Udoma J. in his judgment said that:

"Had it been in the intendment of the Federal
Military Government that the Public Order Act
1979 should operate and be regarded as a State
law, nothing could have been simpler than for
the Federal Military Government to have sent
a pyoforma draft to the law coupled with the
, Command of the Head of the Federal Military
Government that the ‘same be enacted as an
Edict in each State",1J

All State laws on:'public order and public safety which
are-therefore incongistent with the Public Order Act (adaptations)
are thus held invalid. Fatayi-Williams C.J.N. said that:

"Where identical legislations on the same
subject matter are validly passed by virtue
of their constitutional powers to make laws
by the National Assembly and a State House
of Assembly it would be more appwopriate to
invalidate the identical law passed by the

13. (1982) 1-2 Sc at p. 78.
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