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ABSTRACT

The treatise seeks to treat the subject of NAFAQAH in
Islamic Lav and its practical application in the Northern
States of Nigeria, which by and large, is a Muslim domina-
ted territory.

It is because of the practical value of the topic and
the misapplication by the subjects of this Lav in these
states that obliged the author to select the topic.

By way of an analytical introduction, the topic falls
entirely under Islamic Family Lav (Ahwal-al-Shakhsiyyah)
which is the basis of a tranquile mutual existence in a
society. And more particularly, Maintenance (Nafagah) is
the core and kernel of a marriage because no marriage can
exist without maintenance, hence, the author has confined
his writing on maintenance of wife only.

Seven chapters, excepting the Introductory chapter
have, all in all been written. The introductory chapter,
as the name suggests, is an eye opener; It introduces the
reader to the General Principles of the Shariah vis-a-vis
maintenance. It treats the objectives of selecting the
subject. It further introduces the reader to the Geogra-
phical, sociological and religious set-up of the Northern
States.

In chapter one, preliminaries before maintenance can
accrue have been discussed and these are the legal require-

ments of marriage under the shariah.

Chapter two treats the Rights and obligations imposed
by the shariah on the spouses on their getting married.
Such rights include the Rights of Allah on each of the
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spouses; the Rights of the husband which are correspondingly
the obligations of the wife and the Rights of the wife
which are the obligations of the husband. The basis of

such rights under the shariah have also been discussed
along with them.

Chapters three, four and five consider, separately
the concept and meaning conditions. Necessaries and quan-
tum grounds of forfeiture of maintenance. Comparison bet-
ween the a law and the actual practice in each case has
been considered.

In chapter six, maintenance under non-Islamic Laws
in the Northern States has been briefly considered and it
Is contrasted with the provisions of Islamic Law. And
whether Islamic Lav is a customary law, as claimed by some
Nigerian Statutes has also been looked at.

Chapter seven, the final chapter brings the conclusion
and suggestions. There are suggestions as to how to rectify
the present anomalies between the law and the practice.
Some examples of modifications introduced by some Muslim

countries have also been highlighted.
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INTRODUCTORY CH. FTER

1,  SHARIAH: THE FOUNTAIN HiAD OF MAINTENANCE

Islamic Law popularly and originally known as
TSILLIY 1s a legal system which regulates the conduct of
all puman affairs of its suljects i.e, Muslims. It is not
merely a religious law but a law of universal application,
I% proyides a complete code of life. Its provisions govern

social, moral, commercial legal and cultural life of Mus-

- iims, Iiven in certain circumstances it regulates the

affairs of non-Muslims, It was revealed by God to His
Prophet Muhammad (S.A.W.) for the propagation of Islam .among
all neovles Arabs and non=-Arabs, Easterners and Westerners,
from every walk of life and irrespective of their customs
and history. It is a system of legislation relevant to
each fumlly, each tribe, community, each state, so it was
not revealed for limited aprlicoticn to a specific age and
notc any other, It is a systoem of legislation for every age
and tiwe. It is forcifully vulid and shall continue to
be so, till the end of this 1:i¢ on earth, It's ingunce
ticng were coined in such a manner that they are not
allTected bty the lapse of Jf:ime./I
In its essence however, lslamic Law is religious,

Divine in origin and moral in scope.2

Te Audah: Islam between ignorant followers and incapa-
ble scholars,

2, Abdul+Ati = The Family Structure in Islam,



It is thws the epitome of Islamic thought, the wmost
typical manifestation of the Islamic way of 1life, the core
and kernel of Islam itself, It js an all embracing body
of religious dutles, the totality of Ajylah’s commands
that repvlate the life of every Muslim in all agpectss
it comorises on an equal footing laws fegarding worship
and ritu-l, ag well as political.and legal rules, It ié
impossible to understand Islam witnout understanding
Islamic Lo, It is a phenomenon so different from all
¢ her foris of law.1 Thie Shariah therefore cannot be
assessed i complete igolation of 1sloim nor is the converse,
And Islar is far more then a religion in the actual sense
but is a com lete way of life with it's sets of rules/laws
guiding evei: the minutest aspect of thot life. Sequelly,
complete foliness and justice could not be done to this
study if ii were taken in isolation, Not only that, the
study weuld have both practically and theoretically been
imposzible,

The 'mown primary sources of this law are fours:-

{a) The Holv Qurtan

fb) The Sunnah or Traditions of the Prophet
(5.48.%,)

(c) The 'Ijma' or consensus of opinion

(d) 1The Qiyas or anologicul deduction,

e R T T T e L VA PR Yy Oy S

1. Schact: An Introduction to Islamic Law



Othcer sunplimentary sources comorise ofi-

(a) .l-Istihsan, or the deviati/m on certain lssue
om the rule of a precedent to another rule
for a more relevant leg:l reason that requires
auch deviation,

(b) “3-Istislah: or the unprecodented judgment
motivated by public interest to which neither
the wurtan nor the Sunnah explicitly refers

{c) 3Urf: or the custon and usage of a parti=-
cular society, both in s .cech and in ac't’:ﬁ.on.'1

Thus whitever a Muslim does has to hove its basis from one
of the abovy sources of Law, Sequelly, family law gene-
rally and maintenance in particulir has had its basis from
these souicaes,

Thus he Hely Gur'an states:i=

|}w&’a-’;mﬂ_’ (SJ—:;»J (o Tl s \:-p“\-"- ) lJ,_'.S_.‘
T T LA LIy S TR A S PR B

“Lotge them where ye dwell, according to your
wealti, and harass them not sc as to straiten
life for them, And if they ha7pen to be with
child, then spend for them till they bring forth
their burden.z It is further stated:

oo Giinls o35, sde 03 0oy dan o B 55 G @

o WY W] | R VY I B TRNT T NS 45 IS TIPS ET R

te For detcils see: Said Remadon: Islamic Law It's Scope
and Equitya.
2. The iloly Gur'an Cahpter 65:6,



"Let hin who has ample means spend in accordance
with his amplitude; and let hin vhose means of

subsistence are scanty spend in accordance with
whot *cd has given him: God does not buyden any
humnss being with more than He has given him.1
During tic farewellpilgrimage, the ‘rorhet (S.A.W.) warned

the g-thering in the following wordg:

ralha.b NN ) t}»ﬁi&_&'rSJ}i -LJJ|L§ 1 LisU
o855 30 r‘--l-f-w-':w s Lo e guppl A o lai t

“'ear ‘¢ in the matter of wonn for 3.7;,:1’ ave *

taken then (from their parents; by word of God

and you have legalised having scx with them by

the vord of God,

Your ri_lits over them are thot they should not bring
into your houscs whom you do not lilc and if they do that
beat then ligiitly. Their rights over you are that you
feed them cnd clothe them in kindnoss.2 Another tradition
states:-

Lol @35 ool e Jldsa, b S B s ol ) i) By lae oy
i Yy aepdl Yy (S B LpSsy i B Leads U e
. ‘:‘—-HJI u'\‘“ e

“Freim lu'awiyyat al=-Qushairi who asked the Prophé%:

et are the rights of one's vife over him?" The

Pro ..ct said; "Feed her if vou fed yourself and

clothc¢ her if you clothed yoursclf, Do not beat

her 00 ¢the face, do not maltr.::t her and migrate

not firon her except at the home»3  Thus to maintain

a viie is an obligation upon any luslim who has got

married,
1 The Holy Our'an Chapter: 65.6
24 Muslin relates this Hadith
Je Nerrated by Mu'awiyyat al-Qushairi
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2, TH. J.ud/ING _AND CONCEPT OF MATI!T.NANCE UNDER SHARIAH

The corresponding Arabic word for maintenance is
NAF:QAH (&=3%5 ) and Nafaqah is thus defined in the Arabic
language ast-

P aal) JLI g ol Lo

#Meunz of support or sustcn:mcc.“‘l
In the lcg 1 parlance however, it commotes all those things
which arc¢ nccessary to the support of life, such as food,
clothes, and lodging, although mary Jurists confine it
solely to Zood.? To be on the safesl side however, the
writer preicrs its general meaning.3 The main causes of
maintcnance as acknowledged by Jurists are three:

(i) b.orrioge

(ii) Blood Relationship and
(iii) slavery; or as put by othoers, property.

3, Bisl 1. OSITION ON THE ISL:A'l. SCHOOLS OF JURISPRUDENCE

The s2' ools of Islamic law sprang up during the periods
(132-656C ‘31, (750 - 1258 AD)., Outstacnding among such schools
are four vhich have bcen named after iheir founders: Abu
Hanifah, li.._ik bn Anas, Shafi'i and ihmad Ibn Hanbal, It
should howvever be noted that those four famous schools are
by no means the only schools in the history of Islam, But
the fact sTill stands that other private schools of law
such a8 ti:t «f Ibn Shibrimah, Ibn .bi Layya Al=Layth Ibn
Sa'ad, Doud al-Zahiri, Abu Ja'afor Taberi, Ibn Hazm and many
others werc overshadowed by the strorg influence of the four

famous sch1s,

.

14 Elias~liodern Dictionary Arabic to inglish.

2 Shorh alediayyarah ala Tuhfatt) !lukkam pg. Durrul

3 See Chapter 3 infra for furthcr details.




Lot us consider briefly a little history of each of
the four frmous Sumni Schools in their descending order:

1, IHS LTT_SCHOOL:

»

The founder of this school was Nu'man Ibn Thabit,
known nore popularly as Linam Abu Hrnirfesh, He was bbrn
in the year 80 sH {699 4D) in Kufap (Iraq) and died 656 AH
{1258 &L}, iHe possessed remarkable power of reasoning and
formulatod a theory called ISTIHS,: (Juristic preference)
which lins cuie to be regarded as o sccondary source of
Islamic L,

It is said on the Imam that “the way he preached was
mere a methwed of learning. Whenever a problem was brought
to hin, he used to place it beforce nis students and then
Join ther in opining on its solutiou, Eaoh one was free
to present his opinion, which sometivies contravened Abu
Hanifa's, '"his sometimes led to hot discussions and even
to shouting, MNot until the issue hecame clear before them
did abu Hendlfsh present the resume of this collective
study auno suggest what he himself thiought on the subject.
The fact thuv Abu Hanifah had been opnlying this method
of learnin;; until his death made him always a student
whose knowled; ¢ continued to grow and whose thought

continued n.oie and mere to flourish.“q

The main features
of this school include inter aliat-
(1) [lexibility - The school generally is flexible
cnd broadminded, Rigidity, which is natural
with sacred laws had been considerably removed

by abu Hanifah,

B T Ca R s e w R

Te Ramadan: Islamic Law its Scope and Equity, Quoting
bu lahira on Abu Hanifah,



(1i) Utility = The schocl glso has a principle of
utility which rendersg it a dynamic and adantable
legal system,

{1ii) Convenience = Ancthecr notable feature of +the
schonl is that it is most convenient and easily
practicable,

{(iv) Less reliance on treditions:= Abu Hanifah did
not deny the authority or force of traditions
but he adopted a very strict criteria for the
scrutiny and authenticity of the traditions.
Whichever is found Muaving no authenticity was
rejected,

(v, Reliance on Qiyas -~ the school relies very
grately on Qiyas, 1t was Abu Hanifah who
elevated the institution of Qiyas and develo-
ped his jurisprudence on its authority.

{vi) Doctrine of Istihsan: 4&4bu Hanifah was the
Chief exponent of istihsan or juristic pre-
ference or equity. Istihsan was always produc-
tive of a logical and synthetical approach o
for the removal of hardship and to provide
convenience, |

Amon;, his distinguished desci.les were Imam Abu Yusuf and
Imsin Duhaiemad Shaybani.

11, M) MALIKI SCHOOL

iialik Ibn Anas, called gimly Imam Malik, was born
at iiadinah in the year 95 AH (713 AD), He had his early
training at Madinah, And he was looked upon as the highest
authority in Hadith, He lesned more upon traditions
and the usages of the Prophet wund the precedents established

by his companions and the custon of people of Madinah,



He developed a source of law (subsidiary) called,
al-i"raaelih~al ~Mursalah (pubiic intsrest).
The main distinctions of Immin Malik are as follows:=
(i) ©Specisl aptitude towards traditions - Imam Malik
had a special aptitode to traditions. His attie
tude howevir was sc devoted that he ecasily decer-
ned the genuine frum the spurious.

(i1) 4eceptance of the custom of Madinah Malik atta-
ched great weight tc usages, customs and prace
tices of the pcople of Madinah relying that they
were the best exponents of the life of the Prophet.
He even preferred customs over traditions of weak
authority.

(iii) Reliance on Ijma = Imam Malik relied on iJma
of the companions of the Prophet,

(iv) Doctrine of Istislair - He is the chief exponent
of the doctrine of Istislah i.e. public interest
or public goed whosc role was to promote the
welfare of the people by securing them advantages
and averting them fron injury.

The Imam made his golden contribution by compiling

traditicns in his famous book Ifuwattah.

(L3} THE SHAFI'T SCHOOL

Tmar Shafi'i is by mue lluhasmad Ibn Idris Al-Shafi'i,
He was born in Palestine in tihe year A,H. 150 (A,D, 767) and
died in the year A H, 204 (i, 819). He was a student of
Imoii {01ik, Shafi'i theorics are ncoted for moderation of
viewvs <nd balance of judgmenu. His treatise on Jurisprudence
undcr naie of the RISALAH is o monumental work which indi-

coteps his clear vision and full grasp of legal knowledge,



He always tried to follow a middle course between
‘o oorosite tendencies and his principle was to accept
only well authorised traditicas that are pro jected back
to the Prophet,
The main features of the school are as followsi=
{1} Shafi'i accepted the four primary sources of
Islamic law,
(ii) He alse made use of o sourec unique to his
school known as Istidlal {recasoning)
(iii) He rejected both the Hanafi and Maliki doctrines
of Istihsan and Istislah (public interest)
{vi) Ilis school is a comprouise between the Hanafi
and the Maliki schols,
His muin contribution is the book of risalah and the
Kitebul Unan,

(IV) @iy BaMBALL SCHOOL:

Imam Hanbali or properly called Ahmad Ibn Hanbal was
born in the year 164 aH (AD 730) in Baghdad and died in
the yeor 211 A,H (AD 855), !Hc too, is a treditionalist
He cchered strictly to the t.aditicns and his interpreta-
tion was literal, He, unlike the other Imams, allowed a very
nasrov margin to the doctrines of ijma and Qiyas, Divine
revelations of the Qur'an and the Sunnah of thoe Prophet
(“...») were to him the onl: authoritative sources of law.
He did not accept human reason as a source of Law. He was

o student of Imam Shafit'i,



The main features of Hanholis school aret-

(i) Reliance on the wur'ane and Hadith

(i-) He collected traditions in his famous book

Musnad Ahmad,

These are the extant schools of Islamic Jurisprudence
in the usliam world, thcough others add the SHIA school,

"he followers of the Hin:ofi include countries such
as lLebanen, Syria, Iraq, Turkey, Soviet Union, Afghanistan
Chiing, Jndin, Pakistan,

Followers of the inaliki school comprisce of Tunisia,
AMlgeric, Morocco, Libya, Mauritanic, Northern Nigeria and
sonce adherents in Egypt, the Sudan Bahrain and Kuwait,

The Shafi'i's are dominant in Egypt, Malaysia,
Indonesia, Ceylon, East Africa, the Philliphines and Singa-
pore, It has traces also in the Sudan, Irag, Syria,
Leboner;, india, Nepal and Pakisten,

Hanbali followers are dominant in the kingdom of
Saudi srobia and the state of Qatar,

L.  DRISE GEQGRAPHICAL, INCOM:3TC »ND SOCTO=-RELIGIOUS
WECCRIPTION QF  THE NORW 01 STATES,

“The Nerthern Nigeria“,1 or the "Northern Region“2
or formerly known, “the Nigoerion Sudan,"3 as variously
descriled covers an area of approximately 511,267,20
scuare kilometres, And throughout the whole length of the

No:*th, the climate is more sub=trpgcal than tropical,

mmid k4 m ke b om L L] L e ]

1 e Yederal Ministry of Informotion: Nigeria Hand Book,
1977

2, Higerian Year Book, 1960,

3. Crowder: The Story of Nizeria,



There is a long dry seascon fror. about November, to
normc’ !y .pril bringing the harmottan winds blown from
thv desert, Rainfall varies but is 2s little as 50,8 em
a yeur in some parts of the rcgicn,

Ihe mzin subsistunce crops of the North are guinea
corn, bulrush millet, beans, cassava, sweat potatoes,
prdinary potatces maize and saac specialised crops inclu-

1 But

ding; tamatous, onions, sugm' c:ne, wheat and ete,
the nodis econdinic resources of ihe MNorth, on the other
hand :re: groundnuts, cotton, <tin, columbite, iron-ore
cuvmens, livestock, fisheries zinc, lead, silver, gold,

oo 2
collee ¢nd marble.

in many of the urban cities of these states, thereaare
enmcrged new industries apart from the local small scale
onies, The more recognised industricl areas are: Kano,
Koadyiia, Plateau, Borne and iiiera, Such states have in many
of Ttuacir main towns such factories or Industries as the
Zaria cotton Seed Crushing Company, the Katsina 0il Mill;
Shoe 'actories, Nigerian Coamming Company Limited, Sugar
Coripenics, Glass Industries Coitton Ginneries and Textiles

etc, o opportunities for industrial and agricultural

investnents are many and vericd in the North,

O I S e e

i [P Crowder: The Story of Mijeria

24 Hicerian Year Book 1966 and Nigerian Hand Book,
1977 (Federal Ministry of Information),



Many ol the state cagpitals and urban centres have the
modern infrastructures., Good roads nnd air services cone
nect thce stites with the other parts of the country,
Telecomnunicution gervices are also extensive,

In hig Geographical Regions of Hiperia, Reuben
K. Udo had an unbiased mind in objectively assessing
the relisious texture of the Northern States and he thué
states:

®Tsion is the predominant religion in the far North

but the south is predominantly christian, although

Musliing outnumber christians in parts of Yoruba

land.”1

The I rthern States of Nigeria therefore, in terms
of religicn were and are still predouinantly Muslim
states, It is a fact corraborated by history that this
region Boforelthe advent of the Iritish with their
colonial rule, was an Islamic state rather than as it now
is, a regi - n with Muslims in greater percentage. The
antecedents leading to such a chan/,e of name and status
of this region have left indullible scars in the minds of
those buslias who are seriously coimwiditied hoping to have a

complete return to the status-quo,

P T T Y R I gy ——

1. Udos CGeorraphical Regions of Niceria, 1970,



The antecedents however desecrve, at this Jjuncture a
concise reoview,

There was a time when the traditional legal system
of Islam exclusively regulated all aspects of human conduct
in this part of the country; Commercial, Contractual,
Criminal, Civil Laws and Procedures, Judicial Administra-
tion werc oll governed by rules of Islamic Law. It however
yet remuins to be properly perceived how the Muslims, who
form more tlhuen 80% of the populati.n of these states
allowed these virtuous rules Laws .nd, regulations with
Divine autinenticity to be rendered dormant in the jurise
prudence books, More painfully still, the Tew enumerated
areas oi civil litigation including personal status of
family affairs centering specifically on marriage, divorce,
legitimacy, guardianship, intestate and testate successions
and etc which we have accepted in order to settle any
dispute arising therefrom in accordance with the Islamic
Law/rules as applicable in these states are treated with
uttermost lavity and disdain! Perhaps this is largely due
to either: (a){i) gross ignorance exhibited by the Muslims
of the substantive as well as procedural laws of Islam and
(ii) Proifc¢ssicnal misconduct on the part of most of our
present day Islamic Law Judges or (b)) that the litigants
have utterly lost every hope in the Islamic Law Courts,

Consgqnently therefore, the status of Islamic Law
has, here, becn relegated and confined to a law of

personal stutus.
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And as mentioned earlier we su fer the ailments of
Gross Ignorrnce not only in terms of the religious
obligationg but also in understanding and realising our
God~given=rizhts and priviloeges undoer the Shariah,

That is why we have lost such rights and it can hardly
be reasonauly Lforeseen when such lost glories will be
regained,

How often do we see women flooding such courts
seeking for divorce on small, flimsy and unimportant
issues? ovw often do we also observe practically, a
revocably divorced woman remaining in the matrimonial
resgidence to observe the iddah? How often also do we
see a wife dragging her husband to the court for none
maintenance but hardly.can the allegation be established?
How often too, do we note wives embarking on temporary
separation on non-issues such as buying the kolanuts, the
1lip sticlk or changing for the wife new dress on particular
ceremonics? These have all been attributable to the total
lack of aucquate Islamic Jurisprudence, To advance the
reasons, as many have done, while interviewed, that most
of the Isiaulic literature is in the Arabic language and
which is ol generally understood bui only by a few and
thereby naliing the studies difficult is nothing but a
scape goat, If so, one would have thnught that other
literary woriis in equally, foreign languages such as ‘
English, which, 1 believe came to tlis part of the country
later thun the Arabic language, would have posed the same,
if not grecter problems. If all of us were fully literary

and awarce of our religious duties, the colonialists could
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’ hof'hévc imnosed their venemous, corrupt and aimless,
systems of Luw and education,

Lostly, in this treatise, most of the emphasis and
references acre confined to the MALIKL school of juris-
prudence, 4hig is for the obvious reason that the school,
in the ton Uorthern Status, is the officially applicable
Law. This'nowever does not impart tie idea that casual
refercnces, comparisons and objective criticisms on the
other jurisprudential schools are coupletely excluded in
this piccce of work,

5.  LS3UCH AND DESIRABILITY OF THIS STUDY AS_IT PERTAINS
TO_THE NORTHERN STAVES OF NIGERIA

It was the intention of this writer te have under-
taken o conprehensive study of the three causes of mainte-
nance menticned earlier, At first however, and for the
purpocsces oi this thesis, intensive chapterisation on the
first two causes i.e. marriage and blood relationship had
been Iramct, But in the course ol dota collection, the
second cause, blood relationship, which entails maintenance
of the descendants, ascendants anu cthoer relatives had to
be dropycd in order to allow a much faoirer treatment of the
first cause l.c. maintenance as a result of marriage fie.
It should further be observed that nnything relating to
maintenance of slaves, domesticated animals and birds has
completely becn omitted in this writing. This is primarily
due to the sact that:-

(i; in a writing of this nature one has to guard

against verbosity and copiousness,
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Siavery, enen-though not categorically wiped out
by the Shariah but is highly discouraged,

Hardly can one find, in the Muslim Qorld of today,
its practice, so previous writings on the topic
have already provided the historical perspectives

ot the issue and laid dom the guiding principles

therefor;

(iii) s for the domesticated animals, birds, it is
thought that when people hardly secure what to
eat at the time of this writing as it is evident

in g}l the Northern States in particular and the

country in general, it is more relevant to address

our minds to what is neccssary for our responsive
existence and not to anipals or birds which are,
onn o number of instances, kept as a sign of lei-
sure oOr asseis, |
Tal'err on its general terms the study of Islamic
Family l1lnw relating to maintenance iz 2 very important
subject, not only in the Northern Stsntes but in the whole
countyy as wyell, It is neither a pride nor an appraisal
to asgert thit Till the time of tnis writing, there has
never. ceell at least in these states, any English writing
on the isl.iic law which has in a groater detail reduced
the subject of maintenance, both theoretical and practical
in writ . ng. and locoking at the ruate &t which what they
call 'moucrn literary'! goes, it is essential to cope up
with both tiwe aond demand, it is ©:.cught that this piece
of writing, though claiming no perfection will help a
little voy in providing source materials for those conver-

sant with linglish writings but non conversant with the



Arabic writings. Even this humble attempt had faced alot
of hindurences: for instance, about 100 questionnaires
were distiributed to some courts administering Islamic law
cases hut hardly had ten beenm £ill 22 in, Further, when
individunls were confronted, even with the softest approach
if they cowid allow us know how they maintain thelr fami-
lies, mogpt of them regarded that to be n private family
affair, They were thus unwilling to reply to answers put
to thas, Iowover some gave maXimum co-operation.
| 1t is such type of queer and unexploitative attitudes
and the Kire of shoddy and unproductive attitude of the
Muslims gZonernlly and of mest of our leocal ulema' in par-
ticular tot form part of the motives for this writing,
The Norti.cin States are universally aciknowledged to be a
region of lMuglims. It is howevoer ironic to find that many
of the Luslims arcenot conversant witii the law that regu~
lates their lives activities in gencerar aid their family'
affairs -n particular, It is not a zurprise therefore to
find_a i'uslim elite who has undergone the normal university
life, fv 'y learned in the English Pamily Laws but ignorant
of the Lsiawic Family Laws, It is incumbent at any rate,
for a Huslim to, if not generally, at least specially,
know the lawrs that govern the relaticnship between him and
his wif: or family.
SCHEM: 0. Ol FTRISATION

This writing has been divided into seven chapters
excluding The Introductory Cahpter, Contents of these

chapters arc as suirmarised hereunder:



Chapicr one deals with the legal reguirements of
marrizsge under Islamie Law. Here, the essentials of a
marriage couatract such as substratra of the marrizge, the
marriag: cuardian, the sadaqa, the witnesses, the sigha
and abscencce of any legal lmpediment to a marringe have been
discussed.

In chepter two, the general rishts and obligations of
the spouses under Islamic Law have Leen spelt out. And
broadly, they entail the basis of such rights and obligae
tions spelling out the Rights of Cod upon the spouses
which none of them has the right to waive, the rights of
the husbaid und obligations of thc wiie and the rights of
the wiie andl obligations of the husband, For instance,
the ripiais od the wife to visit or reccive visitors her
rights tr inheriting the husband's property in case of his
death and the husband's right te geot obedience from his
wife have all been discussed under this chapter,

Under chapter three, which awvears to be the core and
kernel of this writing, maintenanco, its general and
specinl meaning, concept and natu.e liave been discussed,
Conditirns such as the validity cad subsistence of the
marricge, consumation of the marricse, ablility of the wife
to tolerate conjugal relations; accessibility of the wife
for conjuration, obedience to the husband have all been
discuzsed, Oiscussed further are the incidents of mainte-
nance, .nG these include cases whore the husband is having
difficulty in maintaining his wife, The position of a sick
wife vis—a=vis her entitlement to maintemance and accumula=-

/Fion oi w intenance, the mode of psying maintenance are

7



Idiscussed. Then under the chapter agnin, the conditions and

incidents of entitlement To maintenance have been contrasted
with the local practices and discrepancices therefrom have been
highlighted. |

In chapter four, NECESSARIES considered inevitable for
maintaining a wife, or wives are discussed. Principally
the primary ones such as food and its required quantity
or quality; matrimonial residence and its standard; clothes
and their quality have been discussed along with the general
practices in the Northern states.

Chapter five spells out the grounds of forfeiture of
Right to maintenance both during the coverture of the marriage
and even after the marriage dissolution, Aspects such as mino-
rity of the wife, sickness of the wife; release; apostacy,
recalcitrance of the wife and indigene of the husband, are
brought to the fore of discussion. Circumstances where the
wife has to forfeit after dissolution oflthe marriage have all
been stated, T[Further, when can such a lost right be regained
is also discussed, Discrepancies between these set of guiding
principles and the local practices are highlighted too,

Chapter six contrasts the beauty of Islamic Law provi=
sions for maintenance with noneIslcnic Laws in foree in the
Northern States which comprise ofs-« The English Laws i.e.,
Baglish Stotatbry Law, English Coermon Law and Equity; The
Nigerion Statutory Law principally the 1970 Matrimonlal causes
Decree and the Customary Laws of which a handfull selection
of the Igblrra, the Angas the Natives of Biu and their provie
sions and practices relating to maintenance of thelir wives have
been looked into. Later these Laws were contrasted with Islamic
Law especially to see whether if Islamic Law is properly defined

and classified as a Guatdmary Law,



I"incly, chapter seven brecught up the rear of this
treatisce, 1t summarises the gencernl attitudes of the
Northern iligerian Muslips, both thc lcarned and the
ignorant, the institutim1£?hii§nnnwise the 'enactment!
and implementation of Islamic Lew, How could the general
relapse be rectified? The chapter then looks at the

modern reiorms introduced in rnrny 'uslim countries and

sonc suimestions are humbly made at the end,

Tows - ¥ 1. . = i . C’r,.. .:’l's g 5 1
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1. L0wJ, REQUIREMERTS OF MAAI..(% UNDER ISLAMIC LAW:

- L m

In Islam, societal fabric rests on famlly unit and a
family unit is, by and large, arrived a2t through a valid
marrizsge. For a merriacge to qualify as valid and legal
in Islnoaic Low, it hag te pass throuch some criteriag
nanely:

(1) 'Mahal i.c., Substratunm or Lasis of marriage, (ii)

Sighal Formal Engagement, (iii) Jadoq i.e., Dowery,

Eiv; Absence of legal impediments, (v} Shuhud i.e, witnesses
vi) Wall 1.e,, Harriage Gu-~rdiam,

Cnee all the above elements are fulfilled without any
defori’ tyv, the marriage so conciuded is, in the eyes of
Iglomic Law, valid and legal.1 However, for one to
ascordain the validity and legelity of each of the above
listel essentinls, it is imperctive to cast a glance, at
least briefly, on each of these cssentials,

(i) PMlidil: i.e., Substratum or bosis of marriage.

first ond foremost of the cssontials of a marriage
is the »ysical existence of the would=-be=-spouses., Not
only thit both parties must be legnlly able to marry
without ony hinderance but must also heve the capacity
to onter into such a contract, This, therefore, necessie
tates a closer examinetion and scrutiny by each of the
would be gpouses. The examinati-n cnd scrutiny, it is

sugrested, could be centred more poarticularly, on the

Bk st L e 3 B ek b 1 Pl A B e e i e k. Gk ok b b 4 bemw - o ——

e ot all the schocls of Islnmic Jurisprudonce are
agreed upon these elements. For instonce in the
H:noafi school of Law the presciice of a marriage
suardisn is not essential in =1l cases,



- 22 =

physicul and nental fitness, gencral behaviour and reli-
gious devoti-n of each of the would e spouses, The mnst
proper me.ns of realising these qunlities is by having
a glance by e~ch of the suitors to one another for self
c:cm‘l:er':‘tmc—::'L:..'I The Jurists are almost all agreed on the
propriety of looking at the woman wncm a person intends
te marry. Convergely, it would sewn preper, since the
civil comtr-.ct is concluded only by the consent of the
two particg, the man and the woman where the former has
been exyrescly implered to satisfy himself abwat the lat-
ter by locking at her, that the lolter enjoys the same
right to satisfy herself before giving her assen‘t.2

The assent of both the man ond the woman is essential
under ‘the tloancfi Law, The Malikis however, do not treat
it as on essential ingredient of the nmorriage. But by
far, the vieu held by the Hanafi scowms in this respect
to be more cogent, concrete and convincing., It even . -
enlines nmore with the authorities whon marriage is token
in controast vith other civil controcts or transactions
where agroecment, in whichever form forthcoming from the
concernet. partics, 1s essential. &g for example under the
contract of sale the Prophet (S.A. ., is reported to have
sald:

"l ol ! L)y

MYorily 2 sale should be based on the mutual

|

1e For a proper discussion on such issues reference could
be made to any written work on the subject of KAFA'A
{(i.c., equality between spouses).

assent oi the parties."3

ek W ¢ R A 4 1 T omom . - L ACE 4 b e aovEa

2. Note {the Malikis doctrine of fJBaR
3. Al-tuhadhab, Vol.1 pg. 257.
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The Holy Cur'an too, is not gilent on such issues
and it stntese

053 oTVU dRlIL (S (SILT BT Y L ) kY

R .. U r.) U"'
“WOr va wvho belleve: squandpr not your wealth

amony y.ourgelves in vanity, cxcept it be a
trode Ly mutual consentescae.. il

Theu:r parriage contrect is net and is never treated
as a countract of sale yet the Qur'cn has made a catego=-

ric prﬂntuuccnunt on such mutunl consent and it states:
b. LnﬂgJ‘ oSG o1 agdans M Lw@fgjﬁdﬂ& LJJ! ﬁ*&”
#anc y7hen ye have dlvorcéd WOAIED anﬂ they reach
thellr term, do not prevent then from marrying
their husgshands if it is agreced DLetween them in
KiN(NESS e essset?
So by ploncing at the Maliki's doctrine of Ijhar,
it would not omount to an overstatemcent if it is asser=
ted thot the ralikis have stretched the law too far,
though thuey may have their valid reasons. That law
states that {he father or his accredited executor has the
power oX mavrinonial constraint to marry his daughter to
a persor. of 1iis choice, (This point is discussed beneath
under the woli mujbir). And the provisicon has thus dep-
rived the gpouses more particularly the lady-tc examine

the would-beshusband let alone congenting to the marriage

and once the narriage is cohcluded in such a manner, a

A e SR — A s ek

e The Iioly Ourtan Chapter IV Verse 29
2 Ibicd = Chopter II Verse 232,
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court ¢f l:w cunnot annul the marri. ¢ solely on that
grouni:, ... is in the amplificati~: of this doctrine,

it is bLelieved, that the practice hies srown in the Nerthern
States viere sonc parents deem it proper to marry their
daughters o » person whom they (e Jdanchters)have

never sc.i: ~r even hearl of, This “ractice seemed for

a lons tinw o have been well grooned when many of the
ulamz Le 0 Lo misinterprete the Juridicnl phrase-sada-
gatun jnriy:tun,1 to mean a free ~ift of a woman in
marriogey .nd they continuce to give the hands of their
daughtors i narriage irrespective ol wvhether the newly
Joined spouscs love each other or not. The ultimate fate
of such o marriage is that it ends up in chaos denigra=-
tion aind Jissolution, How can, tokin; the realities of
nature cnd life, a girl of tender ages, say 14 - 17 years,
live in lcvc, harmony nnd satisfacti-n with a septuage=~
narian hugbud? In what capecity . the couples find
themselves? Do they actually live quo - spouses?

Grontec thot age limit is not and never abbarrier
for onc tc t.r¢ another in marria; ¢ as there are prece=
dents ri; t fron the Prophet (S.:./.);. Has the Prophet
specificoliy and himsclf necessarilv sancticned that as
a rulce tv Le unilaterally applied by fothers on their
daupghterst ihere are traditions «f thie Frophet which

favour ti narcying of a virgin gir', &nd through the

W— e E— G . B 4 3 R R E s e

1s H rratutious pgift with religicus connotation which
fctches cerpetual rewares to its maker even after
dectly c.3ey building of a putlic utility institution,
Mesques, Schonrls Orphanage, digging ef wells er rivu-
lates, planting a tree which grows to supplvy shadé or
fruits to people freelv,
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doctrine of Istihsan (equity and f.irness) these tradi-
tions cculd He construed tc imply thet virgin girls should
be perniitel To narry from among tihc row youths or odults
to whom ther econsent,

So the Iastitution of KAFA'A is alsce an important
part of th. sistratum of marricic, ‘the institution does
not wemn to inflict mental torment or »nlant the sced of
disunity mon. the Muslims, rather it sceks to level
differcnces liesed on colour »r race, linguage, pride by
family staius riches or peverty aict, lusliing, It should
be well notol that this affair of e cerson being the
husban ™ ¢ vile of another is the Lcoois of human existence
and theire’ore iwportant and should not be treated with any
levity, Honce it is intended to cre e a perpetual rela-
tionshiv ¢tuccn the spouses and thoir families, It is
thus equally iuvportant te allow, within the limit of the
law, the wvenld be spouses to have free hands in selecting
their portacrs, This will, it is lLelieved, augur well for
the bettertient of the Muslim Umnch,

(i1) STCGHA - (POIMAL ENGAGEMENT) :

A nerrice is not concluded cizecent by formal engage=
ment, lorn.l engagemcnt connotes the nornmal legal proce=
dure irvelved in effecting a controct - and this includes
inter czlius
(77 b doctrine of Ijab (offcer} and Qabul - rciapt
(accentance) and

(b, uae Jdoetrine of Majlis al-‘'aqd (the neeting
place for effecting the contract), These two
doctirines deserve some glicletal treatment for

clucidation.



A, D, DUCIRINE OF IJAB WAL=QADUTL, (OFWER_AND ACCEPTANCE)

Men esyresses himself in different ways., Bach mode of
expression, su long as it is commovdy Ynown and clearly
understood. by the people concernet, is validly acceptable
in the mekin: of sigha, Offer nnd ccceptance are commonly
made vorlbs Uiy egpecially when the contracting parties are
making o decd in the presence of coch other.

For exrmplye, in a contrect of s-le one person verbally
of fers te g¢’’ his house, hire his stores or pledge his land
while the sucond contracting party aakes his acceptance in
a similar noimer, The formaticn of offer and acceptance in
this mourers is quite acceptable to the Jurists. The Jurists
due to ch.1es brought about by time and circumstances could
readily cccomrodate offer and acceptance in this regard,
verbally made through some complex and sophisticatéd-modes
between reople in different places guch as through tele-
phone ecxciicn ¢, telex and etc; and such is deemed as if the
verbal exch e was made in the presence of each other, In
a marriuie centract the formular used are those words
employed ¥ the husband or his redr.ogentative seeking the
woman's hondg in marriace frown her rmarriage guardian and
the answer IDrow him that he has given the woman in marriage
to the husvband or his representative on the hasband's
behalf constitutes offer and acceptance. L.n., "I give you
(A) as : wifo (B) %Or "I sive her vmto you upon condition
of a dower o so much.," The suitor thon answers, "I accept"
The coworon pirectice here in Northern Nigeriz is that the
guitor or {in most cases) his represcatative asks the

woman's marriange guardian for her hemis in marriage.



For instce, »I seek the hands of * in narriage for AY
“and tho .ooriage guardian of the vericn answers, “I have
giver unto . in marrinire the han's of 5,* This is imme=-
diately .o'iowed by the acceptance; *- have accepted for
and on uely 17 of A the hands of B in narriare,"
Regpott: ly enouh however, it hns bLeen observed that
on thc wa’ ity of occasimms, sonme ¢« the reprcesentatives,
especic 1y th © c¢f the bridegroon orce unable to accept the
offer ccivcetiy, This happens whore tie offer is pronoun-
ced witiv & articular bridegroom in aind hut his represen-
tative vi:io —urposely goes there te cccent the offer for the
bridegrvon sinply acknoweledjes accepptance in the following
way, "L lwve accepted,” The use oi thids phrase, without
furthcer clariiication is beclouded vith ambiguities and
uncert.intics, Does it in any woy connote that the accep-
tance is cone in 2 representative copncity or on personal
basis? LI thc former, the correct tiing is for the repre-
sentestive to catepgorically and unami-i; cusly indicate that
he hns vcceptca the offer for and oir “ehalf of so and so,.
But if it ig the latter, than onc vould like to question
the velidity ofi such a marriare.
it #nr rate, rules of Islamic 'aw require thet:=-
(i, tic¢ ccnditions of the wrrroiase contract (if any)
st He understood by the contracting parties,
(ii, ecch: of the contractiny jcrtics, if of full
canacity, must _ive his, ho:i* consent to the

couty..cts
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(1ii) there should be no doubt as to the identity of

the husband and the wife;

(iv) +the offcer and acceptance must indicate clearly
tli.t the marriage has been contracted as there
i no intention to marry at a future date in
Tslomic Laws

(v, ther must Le no lapse oi time between the offer

Kl seceptances

(vi, the morriase must not be susvended upon a con-
tingzency andj

(viij the marriage must not be ~ mut'a marriage.1

PUL .6 ] OF_THE CONTR:CT) .

....... —— -

The doctrince of majlis al-aqc is perhaps one of the
peculicritics of Islamic Law for which the law has adequa-
tely forilated a simple and operat.’. nal forum., Offer and
acceptance vhich are legally engincered to express the free
will of tiie contiracting partiecs Lo creater a binding agree-
ment cv it To toke place and hence coincide with each other
in one ond The same meeting place for the purpose of conse-
titutin: n contract. Majlis ale-aad is the time and place
factors within which offer legally operates and finally
culminctes into a contract which is cither accepted or

rejected instantly or in due course,

——— e .o R e e b B S— o ——— ——— & 8 . —

1e larria ¢ contracted for the sil:c of enjoyment only
and Zor n certcin limited time, Contrast with the
other schools especially the hi'c schools,



For & uarriace,'thé“majlié al-oqa ié the actual
sit{tin viiere the marriage contraci is entered into by
the parties. ut this session, the l.w requires that the
offer nu accentance must be completed and one should not
take nloce in a session different {i'ow the other., Opinions
howevee (08 e #8 to whether the o recament which is cons=-
tituted L “he offer and acceptance, nust be concluded
in one .l e same session,

"“he | uliki's opine that althcuh there should be no
interrupticn or delay between the oi ‘er and acceptance, yet
a reasonai’le delay or interruption vhich does not take away
the nirc’s of the parties from the contract is allowed. The
Hanafis arc of the view that sincc¢ an adult woman can give
hersels in »arriage, an intermediary or letter can be used
to conciude o marriage contract, .o ufi'i and Hanbali,
insist tlvt s reement must be concluded in one and the same
majlis =l~oacd, Here too, out of the four Imams, the Hana-
fis oy, enr more libersl. and broacdmiikled, This is because
their provisicn hns taken adequate care of the moderr tech-
nologicsl advancements and complexities, The insertion of
the words “intermidiary" and "or loitery could be interpre-
ted tec c¢.i: not necessarily a naturcl intermediary e.g., a
human necsenger but can include an artificial intermediary
such o ¢ modern means of comiunication telephone, tele-

gram, telext exchange, wireless =nd elc,



-t this Jjuncture, it is pertinent to review what
obtains at Uhc majlis ale-asqd during a marriage contract in
most of +tlL.c Northern States. Zefor: touching on that how-
ever, it ‘£ eassential to point out th.t the fact that alot
of people have given much prominence to matters of custoe-
mary proctice which are in no sensc lepal such as the invi-
totion of U0 Imam or a relijgious ':»l-u' to offer a marriage
du'a (pr.yar). The essence of sucihh 2 du'a is that it helps
the p.ublleli’.. of the marriage and at thce same time serves
the ¢ual. aroses of ;iving it a sacred character and
mokii, i¢ on occasion for the educaticn of the community,
The dn'. {ii at all involved) must ex:artiate and explain
&o tiic avdicence the mutual rights and duties of husband and
wife. oo The du'a is by no meanz mnde a necessary component
of the arrlage contract, as is presently misunderstood by
many oi the lwuslims. This failure to understand the proper
positi 1 of The marriage du'a could Le attributable to the
ulama; ond ore often than not they woefully fail in deli-
verin; the . esgege of the du'a, primorily enlightening the
Muslins «t the majlis al=aqd in tiw least by explaining to
them tic i hits and obligaticns put iniow on the spouses by
Allahjs “hus thereby defesting the essence of the majlis
al=aqd a: + forum of enlightenment, «nd the evil conse=
quences 0. tixis is the the leavir; of the newly joined cou-~
ples : rennis in utter ignorance of what right or obliga-
tion 18 for 7o, Worst of it all, ¢ person leadin,; such

a du'a nas Yo e paid a stipulated =mount of money.1 For

—— w7 T EE e ek S S —— DR . — ——— . W i —

1. This tyve of money is popularly called as "Kudin Liman®
or -iudin lMalam." Such other types include also "Kudin
ital Un uwa® (The ward-head monoy); “Kudin Wali" (money
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what? 7 ic not known! Still, the majlis is popularly
beclow'edt by a number of professional begiars to suck some
pockots :rd echoe out alot of noisy speeches, This is
seriously lamentable!

(ii1) 5.8 (MaHAR): DOWER (DOWLRY)

L A I )

hahur o dower is defined as a suin of money or other
property ronised to be paid or celivered to the wife in
consicer il of the marriave. 1t 's impesed on the hus-
band by L=zu, as a mark &f respect for the subject of the
marris; e b wife; and even where no dower is expressly
fixed or .entioned at the marrios;c cerenony the law confers
the ri Wt o. dower upon the wife,

Dovicr can Le paid out of anyil:ing lawful and valuable,
It may Le in cash, movable property, crons, animals or other
tangible nroperty which must be ascertainbele.1

Althoupeh dower is essential on: is a condition, it is
not necescsory to be mentioned in thoe wmarriage contract.,
Islanic lawr does not regard any marcia. e conducted without
a dover ns iuvnlid., but if it is hovever stipulated in the
marria~e contract that there shall Le no dower: than ab
initio svci: n marriage contract i« veid, However, this
situatl . difiers from where the " artics kept silent over
the iszie of sower, Such kind of silence over dower is well

delilei: e’ under the topic of “I"ilti1 al-tafweedh' (i.e.,
for th: sarriace guardian) = ote. These pieces of
mens, must be paid to the respective individuals before
the (erviare contract is effccted, What is the Justi-

fi o2ti o or legality of such ayviient., What part of the
marriage do they form?

Te The concept of Kroperty in Iglamic Law does not contem-
nlate things like pork, winc musical instrument however
expensive, They are treated os legal property only for
the benefit of non-Muslims,
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a marriagce centract entered into with no specified dower),
In suc!: circumstances, the father or merriage guardian
of thc Lride has been permitted t¢ gtipulate how much would
be pail to nhiis daughter as dower after the contract has
been coiciuded,

In cose the dower is specifici, it only becomes due
when:-

n) There occurs omsummatic: of the marriage;

b

(
(

-
o

- '‘hwere ocecurs death of one of the spouses before
censunation org
(e) hen valid cohabitati.n is presumed to have
toien place., This occurs where the couple stay
in 2 secluded place wherc nc lesal, mcral or
vhiysical obstacle exists to prevent them from
hrving sex if they desirce, Here, the specified
dover is further divided into (i) prompty/ and :
(1i) deferred = (J——=3%—), 1In case of the
rompt dower the wife has the right to refuse
hersclf to the husband if it is uvet paid; but
half of it may be paid t. rcmove this recul=-
citrance, And in respcct of the deferred dower,
it is the unpaid part of tl.e specified dower .
deferred to be paid at a later stage of the
marriage .and the wife has no right to refuse
hersclf to the husband if this is not paid

before consummation,



(a) ADMGUACY_ OF SADAQ

There is no prescribed lepgal limits for dower which
is payable to the wife by the husuiut at warriage, The
gquantity o7 The dower is always fized according to the
custons wroevailing and the important element is the finan-
ciel position of the hushand and the social position of
the wife, & man is entitled to ive what he can as a
dower, Yixds 1s due to the fact thut none c¢f the sources
of lav nus fixed a limit as to what 1s payable as Sadagq.
However, sociul considerations have ag Tor instance pushed
the Maliiiis lo prescribe a minimun paywent for the Sadaq
and they wnanimously fix % (3 dirhans) of a dinar. The
anolo, icu) coumputation as to whot amounts to 2 of a dinar
in Norihern Mijeria has over the years been carried by the
Jama'olTu lagril Islam which now corresponds  approximately
to W1Q0.0u (Wen Naira)

(b) L1 TNDISPENSABILITY OF §aDas IIT MARRIAGE CONTRACT

[y

as a gulntessence of marriage under the Maliki School,
it is essentinl that the husband gives dower to the wife
either at the time of the contract or later., This, b¥Y no
means, incicates that marriage concluded without a dower,
unless i 1Ls stipulated that none coyment of the dower is
a conciti.n, a marriage does not Lecome invalid simply
becausec no express provision is made for it in the contract,
But at any rote, the dower, whether in whole or in parts,
has to be 0id to the wife. This is in consonance with the

Qurtanic stipulations: as for instonces-
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Boeostuosronne w L:"f": u.L_a'LJJl}_-t}"

“ond pive the woman (on marr:}_;1."_;@)./I Thedip

dowver as a free gift =

._,NLu _,..a..a‘__,..u.m (SJ‘_,.»L, ‘_9.3..;;.» UI(SJ.; ,.!_, L rde:-':

“Excewl Lor those prohibited ail women are

lauLul Zor you provided you seell them with
your property and give them thieir dowers as
appointed.“z
3| C".‘.&‘”O" L}-_l-'h-aﬂn-llj & o 5.«.” O L'_,..u.mm..‘lj soes 1
Vo bt crsin ool opass B rfJ-u o S 1y
'U.L...-"a' (Sedatalin
“Lawiui unto you are not only chaste women
whe are believers but chaste wouen among the
veo le of the Book, revealed berore your time
- when you ive them their due dovers and desiring
chastity not lewdness nor secret intriguesy™?
n
it is thus clear from the above verses that the
giving ol dover to a wife is mandetory and cannot be done
away witl: completely. It is the wifc¢ and she alone vho is
entitled to retoin or dispose of the cower in any manner she
deems aopropriate as it is her sole property, This calls
for a contreet with what obtains in our society. Immedia-
tely tlie dower is handed over to the marriage guardian

whether ir full or just a small porticn of it, the present

AR S T e -

1e The Holy fwr'an; Chapter 3 Veise .4

2. |J1(L|. - \;liﬂp.
3. J..bl[.‘..
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writer learns thut t is later handed over to the bride to
satisfy herself Ly counting and confirming that it is the
said amount that hos been given in full or in partial fule
filment of the Jafiage The ridieculous part of it however
is that the varente talie back this Sadag v the newly married
daughter with a viciw that this Sadag (normally pagable in cash)
will be used <te urchase something beneficial to the dasughter
(bride), The trutl of it however is thatl olot of the parents
¢onsume this moncy instead of investing thoe szid amount for the
daughter, _

On rare occasiiis do parents note that this sadag
belongs solely to the bride and to nobody else and ipso facto
must be given to¢ th newly engaged daughter and she is free
to utilise it the weav she likes. It real'v offends the law
for whatever reason, the way some parents deprive their
newly married duuzilters from enjoying thoeir dower and this is
irrespective of whctiher the daughter is virgin or otherwiée,
as it serves as & return for their sacrifice,

(iv) ABSENCE OV LiG L IMPEDIMENTS:

Impediment meuons hinderance or obstacle, In the
Islamic Family L:ics, there are some obstacles or resirictions
which disallow inter-marriage between persons. Some of these
impediments are of permanent nature whereas other are of a

temporary nature,

KINDS OF IMPEDIILGLSe
Inpedimenis arc of two kinds:-
(i) Pernanent Impediments; and

(ii) ‘femporary Impediments,
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DERIYNL IMPEDIMENTS:

Thege include: (a) Consanguinity; (b) affinity;

(¢) Fosteraces

(11)

LA POR, RY, TMPEDIMENTS :

Theze ineclude the following cases:

(a; osimuwltaneous marriage o more than four wives
by a Muslim,

(b} “imultaneous joining of two sisters as co=wives

(¢) .\ woman under iddah

{d; . woman having no religion,

(e) A woman undergoing the activities of Hajj

Each of the above grounds necds a perusal glance for

clarific.tinn,

(1)

(a; Consanguinity (Blood Relationship)
Wherc there exists a blood relationship between
A (e male) and (b) (a female) A cannot take B for
a wiile oo that ground. The impediment is however
restiricted to the following classes of personsi
(i) A's ascendants or descendants: .85
his mother or grand mother (h.h.s), his
daughter or ground dsuphter (how low
soever h,1.s,)
(i1} A's father's or Hother's descendants.
e.g., his sisters, niece, aunt whether
vaternal or maternal,

(iii’ The sisters or brother's of any ascendant,
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{(b) Arfsfinity (Relationship through larriage)

T A 4 ol

.

~Uglils i1s prohibited from marvying certaln relations
by marrizce such as:

(i) Ilis wife's mother or grand mother (h.h.s.).

(ii); 1llis wvife's daughter or grand daughter (h.l.s.)
(iii), “he wife of any ascendant or descendant (e.g.,
yvife of his father or pastelrnal grand: father
(h.h,s.) or the wife of his son or daughter's
son {hol.5.). But by way of example, a man
is permitted to marry the descendant of his wife
‘eefle, her daughter or grand daughter) with
whoii the marriage has not been consummated,
(c) Fosterage (Relationghip through Suckling)

A "Fester child" is that child who has been suckled
by a wonan other than his natural mother. By the reason
of such suckling, the woman has nowy become an artificisl
mother f¢ sucli a child and she is v that virtue known
as a "foster mother." A Muslim is nrohibited from marrying
his foster mother or foster sister (a sister with whom
either Lefor: him or after him have Leen suckled by the
Same Woriil, .

(a) Divoree

After The husband has pronounced three (3) Talags
(tripple divorce) against his wife, their marriage 1s
dissolved thereafter irrevocably and They are prohibited
from marrying each other. The prol:ivition is however
removea 1F oo woman is later married, consummated and

divorced (al the husband's instance) by another husband,
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(e) DLnlaw®u: Conjunction:

Where a relationship exists Le'rreen co-wives (e.g.,
sisters) yhether by reason of consunguinity, affinity or
fosterare, to the extent that if oie of them were a male,
they could not inter marry, such a :wrriage is void, So
a man curnost marry two sisters at the same time but this
impediment iz removed if the sister he is now married to
s either divorced or dead,

(£) DRifierence of Religion:

Uncor Lslamic Law, a Muslim ma’le may marry a (Kita~
biyah) a non=liuslim woman but from amongst the people of
the Book. (conversely, a Muslim female cannot marry
anyone elsce save a Muslim.1
(g) Huw her of Vives:

The Jezal limit of wives allcoved for a Muslim by
Islamic Law is four (). A Muslin cunnot therefore marry
a fifth wife at the same time, If ¢ does so, he has
committed @ irregularity which can be regularised by
divorcing one of the wives,

(h) Iddah:

Vidiah!, is the period or term during which a woman

whose umar.iage has been dissolved Ly divorce or death is

required to remain in seclusion and abstain from marrying

.

LR e

Te The loly fur'an - Chapter 2 verge Z21
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ancther hugband until after the expiration of the Iddah
period, iere are different kinds of ILddah and the
periods for each differ one from the other,

Any marriage contracted during the 1ddah pericd of a
woman is aull and void and of ne lesal g@ffect whatsoever,
(1) Pilirinage:

Wrere a fuglim wears the Thram whether for the purpo-
ses of lay,, or Umra, he is prohibited from contracting a
marriage either for himself or on Lehalf of another person,
The prohibition however ceases immediately he takes off
the Ihram
(3} Iliness:

Miareia ¢ during illness is temporarily prohibited if
there ig a ‘20r that death might restit from the illness,
The prohibition is removed if the sicl recovers,

(v) Shuhud (Vitnesses)
e das gulsy slioy J VI 85 Y,

“There is no marriage unless ithere is a marriage
guardian, dower and two unimpeachavle witnesses."

Such is o typical phrase usuzlly found in the Maliki
Texts, Ana it is thus established under the Maliki Law
that twoe witnesses of sound character (ur**ﬁ*‘) should
be presenl at the marriage session [majlis-al-agd) to
witness Tthe formal engagement as husband and wife of the
two parties involved.

T T P . LI I ) I T .

1. Abi a'id: Risalah: Vo1, IT n,220,




QUALTFTC,TIUN

The cualifications attached to the office of a
witness recuire that tne witness must bets

(a) a imslim (b) Male (c) Adult and (d) Sane.

Other supplementary requirements arve tnat the witness must
see, heor wnd understand who the contracting parties areg
be trustworthy,

It con he observed that under this school of law,
the witnesses liave to be males, be wresent at the place
of concluding the marriage coniract, Alternatively, where
two males of proven Integrity cannot ve found the law has
relaxed the hunber of witnesses to be increased to such a
multitude of e,sz., thirty {(30) and above even though all
wf then may ve wanting in integrity, uprightness and tr
trustworthiness as required of a witness., Bach of the
other schools however, is having difierent opinion as to
the integrity or composition of the witness, A4s for
example in Lhe Hanafi school,; less emphasis is laid as
to the crecvibility of the witness and th» presence of
Just a sale and two females suffices, In the Shafi'i
school, though eredibility of a witness is a necessary
conditini, the witnhesses presence at the majlis-al-agd
is essential too,

S0 all the schools, apart frou the Hanafis, do not
accept the vregence of a woman (women) to conform with the
valid re uirvaent of testimony in & marriage, But on c¢ri-
tical examinatior of the mandatory presence of males and
only males to witness the conclusion of a marriage conte-

ract, it a:pears more appealing to the writer that the
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Hanafi's view, taking the generality of circumstances
holds better. The rule is that il & contract of marriage
is entered into without witnesses sucii a marriage is
avolded before consummation; but ii 1t is consummated in
that mauner, and adequate publicity is given to t::2
marriarc cithoer through wedding walimah (party) or drum
beating, =uch a marriage holds good und shall continue
to subsiciu. rHence the essgence of witinesses is to bear
testinony that the marriage has been validly contiuded
in accord.nce with Islamic Law, it .s contended that, in
the absence of ‘the required number ol the trustworthy
men, the witnessing of women together with men can. be:

accebted, llov contrasting this positicia with the Islamic

law of widence, one would have thought that the other
schocls ou’d aljow the testimony of o nale and two

females reouired by the Qurlantw o

Al dep ok, BsSe Jo b (SIL, c#(bﬁkw~ b*vﬁhﬂ;“""*
Yy 291 Lasl Sis6 Leasa) "L‘”f’ ol g ﬁaj“
TAnd coll to wltners o among yourmen
witnesses, And if two men be not al hand theq a man
an¢ tio women of such as you approve as witness,
so thut if the one errs(througl: forgetfulness)
the otior will remember and Uhe witnesses must

not refuse when they are Summoned.“1

P el ik B B el b gy Ak kel — el e e i < b # A i+ i,

1. The .0ly Cur‘*an Chapter 2 verse 282,
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“'jali!, or marrisge guardian/representative, means
that person vho has the right and power to conclude a
marriage contract on behalf of the person he represents,
The rules of representation in this respect provide that
it is the feminine side which - re‘'uires such representa=
tion, .nd thie person to be appointed as a representative
has to possess certain qualifications which include inter
alia:=-

(a) That he has to be a male,

(b} .sdult

(c; luslim

(c; woone

(e. ilot lMahrim (i.,e., a person not engaged at the

tine of concluding the iarriage contract in
activities of either Haj® or Umra), and

(f, lust be free from servitude,

Suflice it se te say, the gencral practice here in
the Northern Otates is that one very rarely finds, even
on the nosculine side that the would-be-~bridegroom attends
the m2jli. al~aqd of the marriage let alone accept the
offer by himself, Rather, a representative is, in most
cases, appointed to accept the offer of the marriage for
the groom, Jeneral result of tho research had on this
issue shows that the basic reasons rfor the groom's absence
at the na,'is al=aqgd of the marric e to accept the offer

of the marriage for himself are mainly two viz:
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(i)} “hit he feels shy of presenting himself before
the momoth crowd=-which com rises of both his
parents, the brides parents and their friends,
othicr relatives and invited guests from far
and near distances who ure there to witness
{l.¢ occasion and

(ii) it is considered 'improper' for a son to ...
accept such an offer whercas his parents or
other elderly relatives or iriends are present,

The propricty of this sort of reprcsentation however is

highly questiorable., It is questicnable to the present
writer Decausce he has had lots of opportunity to witness
hundreds o7 marriage contracts wherc the groom is repre=
sented, .nhat actually happens, is more appropriately
related under SIGHA (which is treated supra).

In & bid to analyse the positions of the schools

and for the sake of convenience, it is pertinent to look

at the clussifications of the Wali a2nd later, see what
each school holds as it's official view. The general
classificanti ns of the Wali are as follows:=

(1) ali Hujbir; and

(ii; ali Ghair Mujbir,
(1) Mali Iuibirz

He is deiined as the marriage guardian who has the
power of natrimonial constraint (ijber,, He may validly
contract his ward in marriage at nis aiscretion and
regerdless of the ward's choice in the matter, Generally
speakiny,, the exercise of this power is restricted only

to the ifollowing persons:



(a) < father,
(b) +the father's father,
(c) the ward's testamentary ;uardian,
In the latter's *-*her case however e cannot exercise
this powe: unless the below condiili.us are met:
(i) +that the father of the ward has specifically
vointed out to him who the husband shall be,
(ii, +*hat the father has categorically informed
nin of the time the marria e is to take
wlace 1.,e., whether before or after puberty
(iii) ti .t a dower of her equal (sadaqul mithili)
is given by the bridegroom,
The »=li Mijbir may impose his vower on the under-
mentioned druzhters:=
(i, ‘the virgin daughter; S
(ii) vy ung daughter who has lost her virginity
either through marriage or ctherwise
(1iii) the adult virgin daughter until she is an
Aandis _
(iv) the adult thayyibah - i,c., one who lost her
vivzinity outside wedloc!: whether through
accident, illness or through illegal union,
(v, +the 2dult daughter who has completely become
nad even if she has given births or has been
divorced,
(vi) young son provided the marria;: will confer

some benefits to him,
s Iman sﬂafi‘i has discarded the idea of reposing
the pouver of ijbar in a testamentary guardian and

he prefers the father's fatheoer,
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The pgolden condition however laid to limit the indis-
criminate use of such a power is thnt the Wali mujbir can
not conclude tiie marriage contract of ony of the above
listed daushters with a person suffering incurrable
disease suc!: us enunch impotence, leprosy, insanity and etc,

The precise extent of the usec of i bar power varies
between tihc schools as classified beloyie
(a) ZIhe lanafi School

Under this school, the capacity of a woman who is adult
and of sound wind -“to contract hercself in narriage, is abso=-
lute, The sane school also explicitiy 1ays down that a woman
who is adult :nd of sound mind may be married by virtue of
her own consent, although the contract may not have been
made or acc.eded to by her guardian, @nd this, whether she
be a virgin or a 'Thayyibah', On the same principle, the
marriage of un adult woman under compulsion, has been held
to be invelid, . Dut the marriage of © wuinor under compul-
sion of her I:ther or grand-father, ho'd:s good, on the
assumption th:i a marriage thus contracted is prima facie
in thebest iatcrest of the child and therceiore she cannot
annul the conuract of marriage wher shie attains majority
age, unless thicre be good grounds for such a step, If how=-
ever she vas given in marriage by a guardian ether than the
father or grand-father, she can exercisc, if she likes,
the opticii ol puberty and ask the couri to set aside the
marriage.,

The power of ijbar under this schcol vests in any
"proper' mariiage guardian i,e,, the¢ person who has
qualified to act under the rules of priority in marriage

guardianshis, uand thus, the power iz conferred on:-
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(1) lialc agnates but the father preceding the
paternal grand-father and the latter is followed
by

(1i) The nephews, uncies and cous’ns. In the absence
of any of the above agnates the power fa2lls on
ti:e saoulders of

(iii) “opnctes and

(iv) othor non-cognate relatives.

F%om thig, it is inferred that the lanafi school does
not recognise the wali-general e.g., the Qadi or the Chief
of the arca,

Waves ol the modern reforms introduced into many
Musglim countrics have found their wnvs into countries whose
official law is the Hanafi Law,

For exuam:le, the modern legislation relating to marriage
age has almost completely as in Syria, Jordan, Iraq, Egypt,
abolished the right of the wali-mujbir to centract a valid
marriage by coustraint, But in India, lPaklistan, under the
Indien child murriage Restraint Act of 1979, and the Pakis-
tani Muslin Pamily Laws Ordinance, 1961, a guardian may
still validly coulract his minor ward in marriage by cons-
traint notwithstanding the punitive sanctions attacned to
the marriase of minors. However, a girl so conctracted
in marvisge during minority may. repudiate the marriage even

if contracted by her father or paternal grand father.1

et s 1P m m

- [PPSR

1. On the ymwole Imam Abu Hanifah bases his theory of a
womants caupacity to conduct her wmarriage by herself
froa the following authorities: -

(ig Al=Gurtan - 2:230

(ii) Ibid - 23232 and
(1ii} Ibid - 2:234.




(v) Ihe Other ochools:

The lialilki, Shafi'i and Hanbali schools of law, on the
other hand, muintain that a maiden cannot personally con=
sent to her own warriage, nor is she nllowed to enter into
marriage coutirzet on bhehalf of anothir person, According
to them the Wali's consent, in the coase of a malden, is -
one of the cosential factors of marciage, though not in
the case of 31hayyibah. The distinctionn seems to haﬁé been
derived frow the idea that a Thayyibéis Judgment is natu-
rally.more reliable than a virgin's, and that she is expec=-
ted to understoand better the nature of the marriage contract.
Theggreat mujJority of the girls being quite Innocent of
the nature oi the contract, it is therefore necessary that
the guardian ¢ the girl should intervene and protect her
from being duved by interested persons, or from the evil
consequences likely to follow from the choice of the girl,
when injudicious or against her own interest.

As to tie vower of ijbar, Imam laliki and Imam Ahmad
Ibn Hanboli restrict it to the father or his executor. In
case of the Jormer's adull virgin doushiers and minor
daughters wheliwer virgin or not. ‘The :ad daughter is also
included here, Imam Shafi'i on the other hand restricts
such a rignt b0 the father and the grand father, He ruled
out the guoesti~, of an executor in cases of virgin daugh-
ters, miners or adults, But he furthor extends this power
to the mad dasugater but excluding non-virgin daughters even

if they are not adults,
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Where the marriage is conducted in respect of the
above classes of daughters by any other verson than the
actual fatlier or his accredited executor; or where the
father is abscrt but could be contac*ted with minimum diffi-
culties when the journey is embarked upon the said marriage
is regarded oz null and void and of no effect whatsoever,
even 1f tiie Luther later consented or the daugnter gave
birth,. In cize where the father resides at a different
place, the following conditions applyti-

(a) That before the father left, he had been main-

tuining the daughter;

(b) the road to the father's precsent domicile is

s=fe and

(c) thot the daughter might not misconduct herself,
But where any of the above conditions i$ lacking, then
the Qadi is empowered to subrogate the father,

The above provisions in the Maliki Law appear cuber=
gsome, This is because, as it appears to the present writer
that the absence of a Wali«Mujbir puts o number of persons,
the married couples and their childrer or other family, into
Jeoparly, In lhe first instance, the =mere fact that the
daughter wos once married and begot & child or children
devalues wor, ond her chances of getting a husband of her
choice is nuot completely ruled out but apparently remote
and she thercby suffers psychological demoralisation,
Again, she may have to . unnecessarily sbend a considerable

length of t.ime before getting another suitor,
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The question of misconducting heirself camnot eilther
completely bo ruled out, human nature being what it is
full of temgtations and passions. The father too, has to
gsuffer some economic loss in that he has to now provide
maintenance for her and her issue(s) Ilnstead of these lia-
bilities 1ennlning upon the husband of the woman and father
of her issuc(s). The second point is with regard to the
issue(s) of this annulled marriage, Vhat is the status
of issue{s, of such marringe? The iw-lication, within
the Malikil's leclaration of such marrir ;e as null and void,
is that <here was no substratum in the warriage and hence
the couples entered into illegal relntions and issues of
such a marriase are ipso facto out of the wedlock and
therefore illegitimate, It is further asked, who then
shoulders tie responsibility of the 'iilegitimate'! issues?
Would it not have been better in safesuarding the dignity
and honour of such a family by leaving the already conclu=-
ded marriage undisturbed or in the least treat it as an
irregular marriage which can later he regularised?

(1i) Wali Ghair Mujbir (i.e., Marriage Cusrdian who has
no compellin: nmower)

Wali ghalixr mujbir is one definec a3 a marriage guardlan
who lacks powver of matrimonial constraint oy, in other words,
he is the one wio represents the would-be-~wife while -her
marriage controet is to be concluded, He is just an instru-

'

ment for comcluding the contract upon the consent of +the

woman, 1

N, L —a e % 1 R e 1 B A R RN Ry

e Ll=Imeri ~ Person Status In Islamic Law,
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Before a .ali ghair mujbir, hercaiter referred to for
convenience, as Ywali ordinary' can conclude a marriage
contract :or o womon, he has to fulfil the following
ditions:=-

(i) ke would=be-wife has given her consent to the

naccislles
(ii) the woold-be-husband-equals the would-be-wife
and
(iii) 1 { the dower of the would-be-wife is equi-
clent to that of her equals,
The wali ordinaery is classificd mainly into four; viz:
(a) (i, ‘'he agnates~ includin; the son of the
woman's legitimate father and his male
descendants,
(ii)} the woman's legitimete father,
(iii) +the woman's legitimate Dbrother and
his male descendants
éivf the woman's naternal grand father
v) the woman's paternal uncle
(v1). The woman fathers paternal grandfather
(p) the supporter of the woman, Uy supporter here
i¢ means that person who har taken the care of
thit wonan up to her marrviageablc age,
(c) The ruler - who is normally referred to as the
Juc e

(d) he general Wali in the person of any Fuslim who

con nake representation to a woman lacking any

of tlic above persons mentiuned above,
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The 'wli ordinary can make representation for any
of the follorny women:-
(i) -.Qult woman who lost her virzinity through
mariricge '"Thayyib!
(ii) e prudent daughter
(1ii) <he dult virgin daughter vie had been with a
husbnna for up to a year but denied that husband
accers to herselfs
(iv) tie young orphan daughter il she is ripe for
conjugal relation and likely to misbehave,
She hos to however agree viti: the equality of
the suitor, at the same tiue accept the dower
of her equals.
(v) the young daughter whose father is absent or
has not been maintaining her and she is feared
of misconducting herself. In case of a conflict
as to the selection of husband between a woman
and her wali ordinary, the opinion of the former
nrevoils,
On the whele, once the above legal rgguirements are
complied witil', n merriage shall be considered in Islamic
Law as perfect und can confer rights and obligations on

the spouscs,
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1,,4MIC_LAW INCIDENTS OF iARKLAGE

1. B.OIZ 07 THE RIGHTS AND OBLIG .10MS

L e pertinent while analysi. the rights and obliga-
tions “izding upon the spouses by virtue of their having
gone thrcuzih the formal requiremcents of a valid marriage
and are no . united by the marital tic, to have recourse
to the wnin sources of Islamic Law:~

(i, in the Holy Qur'an, Allah (5.''.T) states:
Pererio g ele Jbply Ggsadl pede 3T daa oldy

“eesseseshnd wives shall have rights similar

as e husbands have on them but men are a
desrece above them."1
Thus, as hu .an beings, women are the equals of men in
their ri: “ts, But man, being the active partner has been
Justly re;:rded by Islam as superior to women. The

Qur'an further states:

o o &y s B by ) clis co b cbdadl o Jlal o

oerle s W Sabl (U pamynly @ ladl G ony ol onglhiad onjpe0

-1_’__.1.‘5 L.:LL'. ‘:,Lf PRs ] 1.';' 3{—_&1-

Taeh snnll take full care of women with the bounties

whicli o has bestowed morce obundrntly on the former
thar en the latter, and what tiey way spend out of
thei» nossessions, And the r: liteous women are the

trul, devout ones, who guard the intimacy which God

Lz ordanined to be guarded, .i1d as for those women

whuse ill-will you have reason to fear, admonish

tho, (first); then leave them alone in beds;

—— s . . s S a— — —

1 The liely Cur'an chapter; 2 verse 228,
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then beat them and if thercuson they pay you heed,
not seek-to harm them, Behold, God is indeed most

hish

[ S

5reat£“1
(ii) In thc Sunnah:~
T lrophet (S.A.w.) is reported to have said,
in this connection:=
“lic man is the ruler ov r his wife and
cliildren, and is answerable to Allah for the
conduct of thelr. affairs,i”
“Uhen a woman steps out of her house against
che will of her husband, she is cursed by
every angel in the heavens and by everything
other than men and jinn by which she passes
till she returns.3
In his maiden address to the oilgrims, the Prophet
(S.44il) &t his last pilgrimage delivered a master-piece
sermon wi:tich establishes the very foundation for a Jjust
humane society with golden principlos of co-existence.
Amidst the august crowd he stated:-
iPconle liearken to me. It mov be I shall not see
you t.ter this year in this pliCCeme-—ecemcececaa- ="
Tie srodhet (S5.A.W) then continued, laying emphasis
on a nu .cr oi principles such as tliot of unity of God;
unity ond eqguality of mankindj; resnect for the rights and
propert s ol others; the prohibiti~in of adoption of child-
ren; ribz (usury) and of certain oticr evils of the pre-

Islamio proctices.

- O — A — T —— — ——n & % & &L

1. Ibid chanter iv verse 34
2, Al-Bulhari-Sahih al-Vol, vii
3. Sharh = Kashf=al-=Ghumma"
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The Lrovhet was particularly cmphatic on the subject

of mutual rights and obligations between spouses.

this comicction, stated:=

He, in

T iell then, peopled verily there are rights in

favgur of your wcmen which are incumbent upon
yory, and there are rights in fovour of you
which arce incumbent upon them., A4as to what is
incumbent upon them in your regard is that
they should not let your beds be trampled

by otirers than you, should net allow those

to entoer your houses whom you do not like with

out your authorisation and should not commit

turpitude, If they do commit thet, then God has

given you permission to reprimaond them, to sepa-

rate yourself from them in beds, and to strike

them but not hard. 1If they abstain and obey
you, then it is incumbent upon you to provide

thelr food and dress in accordance with good

eustor, And I command you feo treat women well,

becanae they are like captives in your houses

pessessing nothing for themsclves, and you, on

your part, take them as deposit from God, and

permit yourselves the enjoyment of their persons

by memrns of a word of God., liave therefore the

ferr of God, with regard to wouen, and I order

you to treat them well--—=—w - 81 Below is some

part of the text of the address:

f T N S T TR e b et

1, Renorted by Ibn Majah, Tirmidhi, as quoted in
Tarzhech, Vol.iv p. 57.

al-
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Agcoin, the Prophet (S5.A.W) is ruported to have said
in anoti:ci* hadith: -

oI o s Uy Zeans 3JB Lr.uuu, .d,s,,"’"l o3

o sy oo Prrempl LM oz, OF ot gl
\
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tlJ ri-K) 6 bedas ) (= "J(““) “""‘"Lil‘ & F, )’r‘ sldly Lous, e
.11l o4 you -are soié?eigns ﬂnt y~ﬁ-§gH1}fEe’-ﬁg -
tioned about your trusts, The Chief is the sove-
rcin over his subjects and he shall be questioned
about how he managed their affairs, The head of
tiie Tomily is the sovereign of that family and he
shall rcnder account of how h'¢ conducted their
aficirs and a wife is soverceisn over her husbands
house ond she shall be accountoble to God as to
hov she run the affairs (e.. ., treatment of child-
rcn overseeing his property whenever absent) and
a servont is sovereipgn over the property of hie

mas.er and he shall render ac.ount over it."‘I

—— 4 % B ® B % e aoe .- e v = R

1)
1. Quoted in Al-Targheeb Wal, Tarhcceb Vol, iv P, 48,
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Irangnitted by both Bukhari and luslim),
Avisha, the wife of the Prophet (S.AW) reported
fram him thots-
0ne of the best qualities of a believer is that
he be of good character and mind to his family,*
(Repovied by Tirmidhi and Hakin).'
I WAPPIPINT] PSS PN [ LN (U PPN T TR SR TERREY.
i al, ) el ity Gl mpred Gl Wwﬁ&ﬁ;
From thae above host of authorities it'can be seen
that the co-existence of a husband and a wife is not
only me:nv To postulate the princivles of harmony, tran-
quility and felicity between the spouses but far excels
that and enumerates the boundarics of cach of them. Above
all both are bound by the rights of their Creator=- God.
2. CLaSSITICATIONS QF THE RIGHTS .il'1) OBLIGATIONS:

[ —

A, T RIGHTS OF GOD

This series of rights is completely for the Almighty
God. Ilonc of the spouses has the right to waive such a
right. They are co-extensive and include inter alia:-

(1) Paternity or Legitimacy of Children of the Marriage

The word 'Nasab' in Arabic and in its general term
means 'Trilyt ‘race' or lineage, In its legal sense
however, witih which we are very much particular, it is
restrictec tc the descent of a child from his father, and

it is sooctimes applied to descent from the mother.2
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This shows that every child has to have a placement
somehow in the society. So every child has to have a
father ond it has to be the one recl father whose father
hood oncec established, would be iri'evocable. The methods
of estublishing such a lineage cimt be done by marriage
acknowlei senient or evidence,!

On Iz other hand, if the child in guestion was con-
ceived out of wedlock, the child is not considered as legi-
timate, cud its descent will derive from the mother-only.
It is on the strength of this thit the Prophet (S.A.W) is
once reicrted to have said: “a womon who misplaces a
child's lcgitimacy by relating its descent to someone who
is not roesoonsible for its concepticrn has committed a
grave of’ence, alienated herself from God, and will be
denie« the bless of eternity, Likewise, a father who
ohscurcs his child's legitimacy by denying his responsi-
bility for its conception has offended God and inflicted
hirsel{ universal disgrace."2

This right of legitimacy thercfore is both for God and
the child unu a corresponding obligntion upon the father
or motier, It is the basis on viliicii various legitimate
claimg may be made by either the child or any of his

parents.

—— - L e e e ———————— 85 R

1 Foi Zfurther details cf; to El-Imeri's personal status
in Isl:mic Law,

2, Abdul ..ti - The Family Structures in Islam
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The institution of adoption is however non-existent
in Islau;T it neither confers any right on the child nor
obliz-tinos, And where no man cl:ims a child, it remains
the "RULT of the finder, who will be responsible for its
upbringinr,

The laitule=Mal (public treasvry) shall supply the funds
necessary to raise the child unlec: the TRUSTEE volunteers
to undertzle it at his expense and ppivately.z Where the
public treasury has no enough fuiics the duty falls on the
Muslinm comunity generally,

(ii) Prohinition by Affinity

Therc are some categories of wowmen whom_.a Muslim, for
one reaso.:: or another, has been prohibited from marrying,
This prohibition is classified into two viz:

(i) Ferpetual prohibitions; and

(ii) 'Femporary prohibitions

L lluslin is perpetually pronibited to engage as a
wife any of the following women:

(a, .lis ascendants includin his natural mother

and grand mother how higli soever,

(p; .iis descendants starting from his first

daughter(s) and the dau_ hters of his male

chiildren and their offsprings how low=soever,

T e ioly GQur'an: Chapter 33 Verse 4 -~ 5,

P JDbou’ Lti, The Family Structivre in Islam, 1982
Bdition,
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(g.
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His direct sister(s) and her issues and the
female issues of his brothers how~low~soever,
This is irrespective of whether the sister or
brother is germane or consanruine,

Iis grand parents descendants. These include
the aunts, paternal or naternal, This prohi-
bition however is restricted to the first
degree only, 1t does not extend to their issues
any how.

Hig wife's ascendants, i.e,, the wife's

mother or grand mother (paternal or maternal)
how high soever and irrespective of whether
the marriage between hin and his wife has

been consummated or not. liis wife's descendants,
1f he has consummated the marriage between him
and the wife; whether she comes directly from
him or not, Likewise il is o prohibition for
him to marry the daughter{s) of that wife's
son, how low soever,

His descendants wife, his weans the wife or
wives of his saon or tha wife or wives of his
daughter’'s son how low soever, This also is
irrespective of whether the marriage has been
consummated or not. The defination of the
word 'son' herein used connotes a direct son
from the father's loins., It excludes an adop-~
ted son, The restrictin. stops on the wife

or wives of one's descendants exc¢luding that

wives ascendants or descencants, The wife of
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a foster son ig includeq heréjh
Iiig fathertg Or' grand fathér‘s wife, paternal
O maternal howuhigh~soeVGr. This is irres-
Pective of whether consuption has taken place
or not, Th-. prohibiticy is restricted to the
ascendants wife only and Lis gscendants or
descendants.

His ascendants through fosterage ie., he is
pProhibiteq from marryins the woman who suckled
him (foster mother) and her mother or grand

mother,

Likevise the mother or grang mother of the foster

mother's hugsband (foster-father).

(1)

(k)

(1)

(m)

His descendantsg through fosterage i.e. the
foster daughter ang foster sontg daughter how=
low 36ever,

liis foster barents descendants i.e. daughters
and son's daughters of the Toster parents howw
low soever,

Descendants of his foster grand parents but
estricting the Prohibition to  the first
degree only.,

e wifets foster ascendanis how high soever,

this includes wife's fogter mother, grang
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motlier or the mother or grand mother of the
vife's foster father,

(n} The wife's foster desceiCcuts; i.e., o girl
suc!cled by that wife hovr low soever, The
marriage vetween him aiid the wife must have
Lowever, been consummatod,

(o, The wife of his foster fatiher or the wife of
his fester grand father how~high-soever,

(p) the wife of his foster son or wife of his
foster daughters son how low soever,

(ii) Temporury Prohibition:

There may arise a situation or situations which
temperarily prohibits a Muslim fro.: marrying a particular
woman. Dut the desiring parties arc at liberty anytime
the obstacle prohibiting them fron getting married is
removed, .uch situation may include:=-

(a; .. married woman, No Muslim is permitted to

marry a woman already married to another,

this prohibition ceases if she is voluntarily
divorced by thc husband and the waiting period
elarsed,

(b) “eran in Iadda period:- lHowsoever a woman

gets her marriage dissolved, she has to

undergo the waiting period, Within this



tive she cannot be marriec until she has
finished observing the s«id period,

(¢, .onman who does not proiess wny revealed
religion.

. Jmslim is prohibited from marrying a woman
wvithout a revealed relig’on, But he is free
to do so if she takes ary ol the revealed
relizions,

(d) DMuslim woman NOT to marry = non-Muslim male,
A imslim woman is temporarily prohibited to
marry a male of non-Muslin faith, She is
however free to do so il he accepts Islam,

(e, liarriage of an adulterer or adultress:

;o chaste Muslim male or female is temporarily
vrohibited to marry an adultress or adultrer,
Dut he/she is free to do so if the accused
refirains,

(f Unlawful conjunction: \See supra)

(g, "ripple divorcee

(h) ‘“hen in the state of wearin:: the lhram
\i, hen ill, (All tiere are discussed supra).1

oty St 5o 5 s
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Y For a nore detailed discussions see El-Emeri's
Perconal Status in Islamic Law,



(iii) Iddah: (Waiting Period) on Dissolution of Marriage

In the event the marriage contruct has come to a
terminal point by whatever means and vhere there has been
consuwaction, the divorcee is recuired by law to undergo
a waitin, vporiod known as iddah, Mie duration of the iddah
varies .ru. ocue type of dissolution to another,

(i, Ilddah as a result of Dext of Husband

+here the husband dies lcaving back his
wife or wives, the wile or each of the
wives will have to observe a waiting period
of four months and ten dayrs. This is an -
order from God the Almighty:
JOY [ VU RO TY PRRPRSCTRS M ) YR CORRYC FCPRPR V| PR
ey
ind 10 sny of you dies and leave wives behind,
they shall undergo, without re-marrying, a wai=-
tinz period of four months and ten days....."1
1f oy the time of the decease the wife is pregnant
and she delivers any time before ti.c expiration of this
period, then the waiting period teruinates with her
delivory.
ierre & revocably divorced wouan is serving the

waiting: «ricd of the three guru (pcriod)z and the husband

— A A R a m b e
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1. The iloly tur'an, Chapter II verse 234,

2, The vurists differed as to t':is period which is refe-

red to as quru s, ~This word is the plural

of “sur, This word is an arabic word and there is
dif erence as to its meaning in the Arabic language
esessses.80me understood it to e the time of blood
Hoyd (femme> )i,e., when the vomen is menstruating
and some others take it to be the time of purity

L
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dies, then licr waiting period chonges to that of death.

But waerc the divorce is irrevocable, the waiting period

does not clinge,

‘he gvouse relict has to start recknning the period

from tiie tic of death,

(ii) ZXddon for a MNon-Consuumated Voman:

‘here a wife is divorced by her husband before
the marriage is consuminated, that divorce® has
to undergo no waiting period whatsoever and .n
shc is free to marry another person from the
moment of the divorce., “his is because the
question of pregnancy does not arise as the
marriage has not been consuwmated, So the
waiting period on the part of the divorcee
wculd be memningless and of no benefit either
to her or tec her former husband (Rationale of
Tduah is discussed infra),

fne Holy Cur'an makes the position much clearer

as 1t states:

ol i geomasdilh o ol gl ol B L ly oo ML

mecsnsnnses Loyanas Bae or gl (S Wi pagd
~0 y.» who have attained to faithi! If you
maryy believing women and then divorce them
ere you touched them, you have no reason to
exvect, snd to calculate, an’ waiting period

on thcir part.1

B L B O O — o . .. -

The Holy Qur'an Chapter 33 verse L9,
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It sho 1d however Le noted thot where the husband
dies ond the marriage oot consummated, the wife has to
observe the waiting period. of a wife whose husband dies
leaving her o back.

(iif)  Iddah for a Consumnated Wonani
vhere the wife amd the husband consummate their
merriage and the wife usunlly menstruates, and
she happens to get divorcoed she has to observe.
waiting period of three curu' (three periods),
This as pointed out above, connotes three
blood gush (hayd) or threc purities, This
hovigver depends on the nature of the woman,
Kajority of the women have a bloodegush every
month whereas others have it once in every
two three months or more.1
~ind where the folmer husband diesdcwhiled the ¢
iivorcee is.gerving the “oric purity-term, and
where the divorce is revocable, the waiting
period changes to thaet of whose husband dies,
This does not apply whoere the divorce has been
irrevocably effected,

(iv) lddah For a Pregnant domant

Al the four scheols of Jurisprudence are

in complete agrcement thnt the waiting pericd
for a pregnant woman exrires when she delivers,
Titis ig irrespective of how the marriage becomes

diszolved.

———— B gtk ok ok ke R %

1, 4Ll-Kldrshi Veolume 3 page. 383,
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(v} lddah for Minors and Adults who do not Menstruate

tiiinorg' in this context refer to those young

. irls or women who have net started menstruation
vhoereas adults refer to those old women who have
passed the age of menstraation,

The Iddah for anyonc of them is a pericd of
three months, However, ii during that pericod
one »f them happens to mengtruate, the iddah for
hor now will convert to three periods of hayd.

NVevsvoeowgey-r
[

' oot rJ

Y8 Tor such of your women as ara beyorid! the age
of momily courses, as well as for such as do not
have any course, their waiting periods shall be

threc colendar months-————-uuun”q

THE PRACL:: i GF OBSERVING IDDAH TN 'WHi NORTH

Every liuslim woman divorced in the Northern States
observes, the Iddah in obedience te God's injunction, The
noticeable discrepancy however is thant a lot of confusion
arises in differentiating some of the technical aspects
of the Idda.. For instance, it is generally regarded that
Iddah connotes or covers a period of three months and it
applies to all divorcees except those whose husbarnds died

or those vho happen to be pregnant,

- Ly 3 -

1. The Holy @ur'an chp., 65:4
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ilso problems arise though rarcly, where a pregnant
divorcee delivers a aet of twins or tripplets at intervals.
The perdod fiom which to reckon is not appreciated by most
of thosc who experience such a birth,

The trve position under the Malilkl school is that
detivelry conrotes complete delivery cof the pregnancy., And
if the pregnont is carrying a set of twins or tripplets
and she delivered one and still labours for the remaining
she is deemed to be serving the Iddah, Where also part of
the foetus is out and the cother part is still in the womb,
ghe is deemed to be under Iddah until complete delivery is
achieved,

Others still do not know the veriod to reckon~ from
where the Iddch is for death and there hanpens to be comp-
plete delivery. The true position of the law here too, is
that her term expires immediately sho delivers even if her
former (deceased) husband's corpse has not been burried,

L o siad ! Bae on s deadl iy o} ohe Beay, V1 Ra Y1 i
¢ e oF 9 ddpdy sy by daggds L

.11 the Imams are agreed thot delivery concludes

the walting period of a woman vhose husband dies

even before he is burried,"’

Very hordly also czn one differentiate between a con-
sumnated tnd nenstruating woman and a non-consummated mensg-
truating wousan undergoing the Iddah period. This is becausc

very few of the women do understand the proper concept of

L T S . 4ok mo ke n w

Te abdurrahizan al-Jazyarii: Kitabuwl Figh alal Mazahibil
Arbiet Vol,IV P, 529,



of idd.h., Shey all take it to cover a period of three
months as wointed out above, DBut this period of three
months affects only those minors and adults who do not
menstructe for one reason or the other,

All oth.r menstruating and consunrmated women have
to undergoe the period of three hayd or purity whereas
those non-consummated have nc iddah to observe at all,

The writer is also reliably informed that some persons,
due to srozs ignorance of the law, try to contract a new
marriapge witlhidn the iddah period of o divorces. This prac-
tice is a void one., The law permits no one to marry the
other while in the condition of iddahk: Thz Qurtan is cate=~
goric on thatie

sl (.l:,rs...s..al e r."..’..‘.fljl “‘Ladl ide o o (S Lasd rg-&-l&"'L.L‘a\J)“
‘3-:“3’: g jon o8 40530 G INT L omy amelps ¥ 8y bigsy S (S5
P oereneeseer plal LI alo e e LS T Tude

"But you will incur no sin if you give a hint
of on intended marriage offer tou any of these
women, or if you conceive such an intention
without making 1t obvious: for God knows that
you intended to ask them in marriage. Do not
hewever, plight your troth with: them in secret,
but speak only in a descent manaer; and do not
procecd yith tying the marriage knot ere the

ordained term of waiting has come to its end...“1

e WA A R B B L R e Lok 3 e b ok -

1, The Holy Qur'an:; Chapter 2 verse 235,
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The above passage relates to a marriage-offer-or to
an intention of making such an offer to a newly widowed
or divorced woman before the expiry of the prescribed wal-
ting term, fnd this means that a woman serving iddah
before talag shoHuld not even be proposed at all, A woman
servins;, iddah after death should not be explicitly propo-
sed, buti may 5o be proposed impliedly,

Further, if then, a woman serving iddah contracts a
marriage inspite of all these, the marriage so contracted
is void abfinitio. If however the spouses consummate such
a marriage, the marriage is a subjecct of nullity and the
couple be .[zrarated forthwith, and a permanent prohibition,
according ‘tc Imam Maliki crops up between the partners:

.aoL.j U-Lﬁt«:-« ‘5.1'9 oAb i (...:L.” 3..!.9.”‘55 Sisg ulé-ua & {S“HJ”
»Lﬂ,u,,m_dw Sl gy Mﬁg\“f T l«-s.v‘i

The" (position of law'on himn who proposed Or cone

tracted a marriage during the wvaiting period is a
nullity and not {(even) a divorcc, This is because

it is a consensus of the (Imams) that (such a marriage)
is & nullity even where he has married her after come
pleting the iddah or Istibra'! (purity) on the condi-
tion that there has not cocured consummation or its
ancilluries before the nullity'of such a marriage,

but, ii consummation or its ancillaries occur, then
there arises a permanent prohibition between the par-
ties.1

P LR A .

Te Aglizlul iadarik, Vol, II pg.BE; You may also cf: with
Figh al-Sumah Vol II pg. 27.
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(iv) Inheritence: . S |
Bl s o lilly o3Vl oIl s L was Jb U
Py e L Sy e Bl a5 ol
ien sholl have a share in what parents and kinsfolk
leave behind, and women shall have a share in what
parents and kinsfolk leave behind, whether it be
little or much a share ordained by li}or;i."1
The obove Qurtanic verse speaks for itself, This is
a direct comaand from God, It is therefore His sole right.
Any aittem;t therefore to pervert the effect of this c¢ommana
shall attract allah's wrath. However cach of the berefi-
ciaries hes to have the requisite gualification for entitle-
nment to the share.z
So each of the spouses on becoming a spouse relict
will have {to take his/her due sharc from what the deceased
has left behind, as he or she has become entitled to inhe-
rit the decensed through the maritel tie, |
It is vertinent to look at the position of each of the
spouses wricfly vis~a=vis his/her entitlement to inherit one
another,

(i) Position of the Husband:

The husband, on his wife!'s death, has no power
to exclude totally any of his deceased wife's
realativesy he is neither totally excluded by any
oif such relatives, He must therefore take a

nortion of the net estate at any rate,

T The lioly Cur'an: Chapter IV verse 7

2, These qualifications as to who is entitled to take
what con be found in any Islamic Book on succession,
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He has two status while inheriting:=-

(a)

Thiis

e enjoys a maximum of one half of the net
estate left by his deceased wife where the
Jlatier has left no issue(s) either from the
former or any other previous husband; or

e takes one fourth of tie net estate left

by the deceased wife where he co -exists with
an issue(s) of her's whether from him or from
any other previous husband,

is waat is provided in thoe Holy Qur'an:-

My od o ol o sy o e ol Syl el das Sty

cSJJLH Ghr“ ﬁiﬁ “ind you shall inherit one~hali of what your wives

- ——— S E R W R E W LW oo

T

leave behind, provided they huve left no child;

but i: they have left a child, then you shall have

ohe~guarter of what they leave behifdes.sao”

(i1

1

Fosition of the Wife:

where the husband dies, leaving back the wife,
she exeludes totally none of the deceased's
relutives, Conversely she is not excludable
totally by any of her decensed husband's rela-~

tives,

The wife therefore enjoys the following status:-

ibic,

(a; She takes a maximum shere of ¥ of the
net estate left by her deceased husband
where the latter left no issue either

from the former or frou any other wife;




(b} Uhe takes a maximum share of 1/8 of the net
egtate of her deceased hushand ‘where he left
an issue or issues either from her or any other
vife of his.

It she 1d well be noted that where the number of

wives eice . <ds more than one they have to share the pres-
cribed shares above,

The .urisn statess:=

oeli Wy S308 Hb sy SISy ot S le et oy oo
fS v © {S rj:..Jff.. __;SJ_:h» caad |

H e esrns «nd your widows shall have one-quarter
of wne you leave behind, provided you have left
noe child, but if you left a cuilda, then they

gshall have one eighth of what you leave behind

-
wt
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THE PRy G,
Tre reneral practice adopted by the Islamic Law

courts or any other gualified pers-m in distributing the

of a deceased to the legal heirs 1s that the whole net estate

estate/is conwverted into imaginary monetary value, irres-

pective of wihatever property is left behind by the decea-

sed, in licuid cash or tangible proporties. This is done

by VALUAYL. ., To this effect, property valuers/assessors

(experts, i determining prices for various commodities

are invited {o come into the picture. Each property is

valued according to its dimension, cuility and the obtai-

nable locnl prices in the markets,

E— . i e 4 S b s I Comea o

1. ITtia
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This 1s adopted so as to simplify the distribution
of the estote, And depending on the nuaber of the heirs,
some property ay, by its mature, be indivigible and it
has to thereﬂpre go to one or mory ne'rs who share common
interest e,,, farm lands or builain s. The distribution
is then effected in accordance wit. the laid down rules of
succession,

Hovever 1t is pertinent to note thot where it comes
to the ~ucstion of inheriting farm 1.n7 or a dwelling
house, the courts or persons distributing the estates rel:
heavily on customary practices, This is because farm lands,
houges or ony land pact, is specially left aside for the
males., Coasccuently, wives, daughlers, mothers or any
other fomale helr 1s ex~facie disqualified to inherit such
landed prouwerties, Perheps few examples might suffice to
illustrate tuc above assertions-

1In Zone, the Islemic Laws of inlieritence were

modified to the extent that only males normally

succeed to the user of land and houses.“1
In Keteinu, land may be sold, bequenthned and is a subject
of inheritence though every efrfort is made to limit inhe-
ritence ‘to once heir, who should compensate the rest.2
In Sokoto and Gwandu the Islamic rules of inheritence to
land arc zaid Co be appliced except thnt lucal custom nor-
mally preveils at least to the extont thnt females are

excludec firom succeeding to rights in 1and.3 I Borno

o sl b 8 8 3 4 r 4 R d L A mmERle e B e o sk MR A o b e - 4 o

1. anderson Islemic Law in Africa ng. 185
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State, lanc in the neighbourhood of Lake Chad is privately
owned and i subject to the Islamic rules of inheritence
and femcles vrve only rights in produce, not to g divi-
sion o the 1and.m In Bauchi State nowever, land is .
plentiful, alienation is virtually urnknown and the eldest
son or sgcntor member of the famil: sroup usually continues
to cultivate after his fathers or brother's demise and
the sawe is true of family houses., do from the totality
of the avove least examples it can ve seen that in the
Northern states, till now, inheriterice to land goes by
custom raticr then Islamic Law, for normally, either the
senior weiwlr of the family, or the male agnates collece
tively toke over any land farmed by the deceased, But
gradually hovever some noticeable changes have started
rearing hezos in favour of the application of Islamic Law
in some wloces, This is largely due Lo two faclors:
(i} ynonism of some of the Judges and
(ii; Land is now a highly valucble commodity, so
evory heir is alive to his entitlements.

B.  LiUAL RICHITS AND_OBLIGATIONS

(i) Rr@ifs OF THE HUSBAND _
USLITUATICNS OF THE WIFR

The main ohligation of the witfe as a partner in a
marital relutionship is to contibute ¢ the success, bless-
fulness and happiness of the marriage zas much as possible,
She mugt be attentive to the comfort :and well-being of her

hushand, e is to neither offend him or hurt his feelings.

S T - , 4 s ek Ak s R e R )

Y. Andersony lslamic Law in Africa p,185
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It is thereiorc obligatory on her and her children to obey
him as he ig reg ousible for earning g 1iv.ng for the . ..
family and providing them with the necessaries of life.
This is perlo.s best illustrated by the following autho-
rities:=-
by e o ey sl Lo s LIt e pa s by )0
poeraldl e Ly o) b ol B e LU el o fpait
iMen are che protectors and maintainers of women
because (od has given the one more strength than
the otirr, snd because they support them from
their means, Therefore, the righteous women
are devouterly obedient and guard in the

(husband's) absence what God would have them

guard..........“1

In some Provhetie traditions, it is ireported that:
"If a womnis prays the five prescribaed daily
prayers, ouserveg chastity of herself and obeys
her huchund, she shall enter parzdise,” Repor-
ted by Sbu lurairah,®

Ibn AbLus elso repnrts that:

One day a woman came to the Provhet (L.A.W)

and said tn him: YI have been delouonsted to

you as a woien representative; thuat Jihad is

a duty imposed upon men by Allah, I7 they

ety

B ———

PR ST W S

1« The Holy urtan Chap. L verse 3,

2. Abdurralmwan al-Manzari Al-targheeb wal tarheeb
veiii pe W6 ~ 61,
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succeed they be rewarded and if they are killed
they remuin alive in abundance vrith their Lord,
We the womenfolk do stand ior them, then what

is our positior?® Then the Prophet replied her:
"Commuiilcite to any woman you me.t that obedience
to hushord and acknowledging his rights is equal

to the Jihie., But only few of sou do that.“1

In anothor tradition, Anas bin i.alik reported the
Prophet to have sgid:i=-

"wherc 1t sermissible for a husac being to

prostrote before another, I could have ordered

a wvi‘e to prostrate before her hushband whenever

he enter. uvnte her for the rigi itz given by God

to the Zormer over the latter.“2

From the totality of the above authorities, it can
safely be concluded that the Shari'ah has imposed ebedience

on a wife to l:¢r husband.

"Obedience , in the ordinary usc of the English
language con .otes Y"the act or habit of obeying, submission
or compliayce,>

For a | eroon to be obedient to an:other he has to
comply wiil: the commands or’ be under the governance of,
be ruled Ly or subanit to the directiocr, control or wish

of that otiv i verson., The Islamic Lavw, thus has imposed

L . e B.a® L W e 8

; - Ibic
2 Ibid

3 The lexico:. Webster Dictionary vol, one,
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obedience uvion a wife to her husband for a number of
reasons inciuding inter alia:=-
(a) Toat the hmsband is now the vrotector of the
wiilc, |
{b) e has teken her away from her parents on trust
Irom 4llah,
(¢} e as paid for her dower
(d) ¥e s to provide maintensace for her and her
issues of the marriage and
(e) He hias to educate and supervise her issues
on all aspects of life,
The wvife is sequelly not expected to . unnecessarily
be repulsive cr refractory on lawful matters meore especially
ony matters relating to sexual relatic:, and her outings,

MANIFEST.ZLCN OF OBEDIENCE

The wifels obedience to the husbeind is however guali-

fied by these conditions:—

(1) 'Mict the obedience is reguired only if what the
husband asks . or expecits from the wife is ...
within the limits of law - i,o,, the permissible
categories of actions. If the husband has asked
the wile to carry inte actiuoii an illegal deal
which contradicts text of tihe Holy Cur'an or
surc-uil of the Prophet or any known authentic
conrvention of the companions the wife has the

risht of refusal, This is because:=~
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(#, »Cbedience is obligatory only in what is
~ood and lawful."1
‘h) “lione should be obeyed in the disobedience
of nllah,"?
(¢} Do not obey the person who does not obey
: 11ah, "3

(1i) 7. obedience must be maintcined only with
resards to matters that fall under the husband's
risiris,

Sheikh .bdul Ati, in a nice and clcar analysis has
summariscd how this obedience can be menifested as follows:-

(1) _he wust not receive male strangers or accept
riftc from them without his permission, “~Nor
n st she lend or dispose ol any of his posses-
sions without his approval,

"(2) ‘“he husband has the legal right to restrict her
frecdon of movement and privernt her from leaving
her home without his permission,

She must comply with this risht unless there is
& necessity or legitimate advantage for her to
do otlierwise,

ouever, it is his religious obligation to be
commpassionate so as to relax his right to res-
toiet her freedom of movement. If there arises

a conilict between this rigl-t of his and the

- . B et e Al — " * - R e T ae————

1. Haditl: transmitted by Al-Bukhari
2. Hadit: tiransmitted by Ahmad

. Hadi 1 troasmitted by Ahmad, You may wish to cons=-
trasc L -se with chapter 29 versc 8 of the Holy Qur'an,



1.

“(3)

"(h)

"(5)

H.i.
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wife's parents right to vizit ond bhe visited

by their daughter, his rirht prevails, Yet

it is religiously recommenrled that he be con-
siderate enough to waive this right and avoid
estragement within his conjugel family or
Letroen any member of his family and close
rolatives, e.ge., the wifels parents.

A rofractory wife has noe legol right to object
to the husband's exercise of his disciplining
autiority, Islamic Law, i common with most
otl::r systesm of law, reco nises the husband's
right to discipline his wile for disobedience.
The wife may not legally object to the husband's
righlt to take another wife or to exercise his
right of divorce,

The wmarital contract establishes her implicit
consent to these rights, However! if she wishes
to restrict his freedom in this regard or to hage
cimilor rights, she is legoliy allowed to do so,
B3ic nay stipulate in the marital agreement that
slw, too, will have the righit of divorce, or that
she ;111 keep the marriapge vwond only so long as
she remains the only wifej should he take a
secotid wife the first will hiave the right to
secek a divorece in accordance with the marriage
agreamoent,

Finitly, if the husband insists on patrilocality

or neolocality, the wife must comply."1

e A s B ik s

ti = The Familv Structure in Islam
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s 5L ICGATIONS OF THE HUGE. i
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(41) J0CHTL CF THE WIFE (&gl gais )

In gener-l, the Shari'a has accorded a woman (wife)
such righis as (i) Marital Rights (ii) .conomics Rights
and (iii) Soci nights.1

(1) liariee) Richts:

. mardital right is that inter.st recognised and
vrctected by the law, respect for which is a
duty and disregard of whic.' is a wrong imposed
uso a husband with reference to his wife or
wivies, So the husband should ncet feel that by
providing for his wife such rights he is doing
her a favour, Nor shall he cause her injury or
frief by way of boasting or arrogance,

Such ri:; :t. primarily include the following:-

(a) uhe Giving Out of a2 Dower to the Wife:
Thiz topic has been treater in chapter one with
porticular reference to thic Holy Gup'an chapter
iv verse L3
. conmparative anslysis of vwiiot obtains in the
ilorthorn States vis-a-vis this Sadagq (dower)
has also been discussed,

(b) idight to Maintcnance:
This is discussed infra in chopters three and
four, Other ancillary ripghts tov the wife may

inecliides=

— - B e 8 —— —— T Y T S

1. Refer to Lasis of the Rights and obligations parti-
cularl; ci'nter 2 verse 228 discusscd supra,



(¢) Lind freatment to the Wifc:

Whie Loly Gurtan and the ouii.uii of the Prophet
(34 .o ) are replete with exliortutions that a
husb-ond hes to treat his wife or wives in a kind
marmier, It is linconsequertial whether the wife
is a Huslim or non-Muslim, richor poor, and
accosding to many authorities, minor or adult,
healthy or sick., She is contitled to this right

by virtue of the fact thet siwe is

devoted to the husband's companionship end- she
1. ceafined to his houschold, or by the very
reusir of marriage i.¢., being has wife and
“trunt“.“1 Guidance has alrcady been given to
us by the Holy Qur'an and thic Sunnah at the
begiming of this chapter, 0Otner traditions of
tite »rophet in this respect arese-
“,dmonish your wives vith kindness."
“ll¢ is the most perfect luslim whose dis-
sositions is beat; =2:.. thie best of you are
they who Lebhave best to their wives,.”
The practic. nerc in the liorth reveals thot some of the
husband put u» tioeir uttermost abilii o see to the better
treatment of Their wives despite some i the economic or

circumstantisl incapacitations, Otlicrs however do not take

. Er R W R 8B e e e ———— A B e W b S fe e s cm— - ———

i "Abd Al'..ti: The Family Structure in Islam,



to heart even though they are quite dis.osed to do kindness,
the issue of Ticating their wives in a hind manner,
(e)-. &1l to Visit
e wife has to be allowed some rights to pay
a visit to some near relati-os or receive some
neott relations at the mateimonial residence. In
case oL a wife whe has children with any previous
hugboixd, the children who arce miners, should
visit her once a day, or if they are adult, once
every I'riday, Likewisc her parents,
They slonld be accompanied howeve:r with hgs trusted
female renre:hﬁLatjvc_1
W des L LI ey on L dgsad Uy Ll e pu o 0¥y Y iy 0

e as B Bane S W dos adly L hsd ol IIE 5,0 Banas S
Mosasscscone a 'I' ) 6_1.“1

In contiacting the above provisions of Islamic Law
with our cuctons, one would find a coliosal abuse, This is
because, rarcl; cne finds complete adhei¢nce to the Law,
For instoncce L hepnened to come across n situation where
entry of th: vire's child from another lwuisband caused
dissclutior 927 the marriage, The latier husband found that
there arovsce o fint between this child ond other children
of his fran: th. sther wife, This greduclily hatched into a
fight and quarrels between the co-wives which arcse alot

of disagrenci.: and ill=feelings within the family,

—— R e e e e R e

i [ Shei':h kKhzlil: Jawahirul Ik1lil Vol, I



Inevitably the husband has to diverce the newly married wife,

With regard to the visits by paronis of a wife this
very rarolv is ocsorted to. One hardly gets one out of ten
sets of peranis vhe consider it a responsibility to pay a
visit to thnir children-in-marriage.

The wife's mother only ventures to go to her daughter's
matrimonial residence either immediately after the wedding
ceremony is oveirr for “room-seeing® or il any special even-—
tuality hoppengs. as for the father, he hardly goes to his
daughterts maoti-imonial residence on anv occasion. Perhaps
they consicdcer such a visit to attribuic shame to them!

There are swme oxceptions however, Some parents now begin
to realise the improepriety of relying uoon the customary
practice thiov i1 is the daughter who has to puy them a visit
at all costas. .ven 1f they do not go themselves they dele-=
gate closc relatives tn po and see the daughter, This,
however, is not cnough,.

The provision of attaching a third persen i.e., &
trusted wowran of the husband's choice is also completely
obliteratoed, ¢uis is but very imporbtont because it allows
for a . falr roopregentotion of the hugband, It also does
not allow ilor much goesip or back-biting of the husband;
rather it foils @1l attempt-to insinuatc the wife to be
rebellicoue to the husband. It is therefore gratifying if
these descent rmd well Intentioned rules shall be resorted

to while vigiting a married woman, Alsc, parents should
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not regard th.t it is the responsibility of their married
daughters to visit them and should at thxx same time hence-
forth stop sendingg for their marricd davghters to come to
them or for o cortoin ceremcny at home or in the neigh-~
bour's housc cs this is not recommended by the Sharitah,

(d) Hisht teo _Egual Treatment:

Under the Sharifash, a Muslii has been permitted

to noarry mere than one wilc Lut not exceeding

=i

the 1limit of four simultaneousliy. . .. =
The Holy (ur'an States:-
JEEPRPY IS R ORS S PR YR EU) S N TR L P
meesees (Lot oSl sty Blaas N i ol gy 23
"ind 17 you have reason to fear thn:t you might not
act equitalily towards orphans, then marry from among
other yomen such as ere lawful to you, two or three,
or four, mut if you have reason to fear that you
might not be able to treat them with EQUAL FAIRNESS,
then only one or from among those whom your right
hand pussoss......"1
The c¢hove vorse shows ellesrly th .t plurality in
marriage is ¢ “cermissible act in Islai: but i1t is neither
an offence, norr an injunction, nor an article of faith.“a
And the imporiant point to be carefully noted abeout the

above verge iu tnat the verse DOES NOT kKNJCTIM polygamy,

.............

L T A

1. The Holy <ur'an Chapter iv versc 1,

2 Hammudaol Lbdzgl Atli - The Family Ltructure in Islam
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It only permits polygamy and that permigsion, too, is given
on a very strict condition, l.e., if one can be eguitable
between the wives.1 On the other hand however, once a Muslim
has found hirsclt to be a polygamist, he has to maintain
equal and eguitable treatment of the co-wives,

Now it is this equity and equality between the wives
that is the most concern of this subtopic, And before
going much further, it is imperative to bring to the fore
that the ocbove verse quoted, is usually interpreted in con-
Junction with the following verse:-

dandt O dans W popmpds Al oy s o i oy @
melam, Lpaiz o ol o1 fyins, bode? oy 2 8Ll oy i

"And it wilil not be within your vower o treat your

wives witl: equal falrness, however much you may desire

it; wnt so do not allow ycurselves to incline towards

one to the exclusion of the other, leaving her in a

state, as it were of having and not having a husband,

But if you put thihgs right and are conscious of Him,

God is .11 Torgiving All Compassionate, 2
That being the case then how does one strike a balance
between the two verses? It is obvious thest a man, who is
fully conscinsus of his moral responsibility might feel,
drawing conclusions from the first versc above, that he is
committing o sii if he loves ane of his wives more than the

other or others, 8o to alleviate this fear, the second verse

LR I T TR Vi PPy B e T

Te M.M, 411 Khan Polygamy in Islam, A paper presented at
a soeniniie on Muslim Perscnal Law held at Alighar Unji-
versity, Jeptember, 1968,

2, The Holy (ur'an Chapter iv verse 129,
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above, provices for him what may be regorded as a "judi-
cial enliphtencent,' that FEELINGS are beyond a human
being's contrel, And the justice" referrcd to in the
first versce is the absolute equity which demands the _
husband t- hove the same indiscriminatce fetlings towards
his co=wives anc to control fully his emotional inclina-
tions so that his sentimental sympatiny will not be greater
for cone wifce than for another. This is humanly impossible
to achieve! “hat the Qur'an requires is what is humanly
possible or attaineble relating to the husband's behaviour
towards and praciical dealings with his wives, And this may
be in terms of companionship (Qasm) provisions, considerge
teness, ant suc: controllable aspects of the family Yife,
However, in view of the fact that a man's behaviour towards
another person is, in the long=-run, almust inevitably
influenced by whot he feels about that person, feelings
and emotions nay scmetimes defy contreol, and it may be in
vain to deeree thot an individual develop or maintain the
same intensity or extensity of feelings for a number of
persons, cven if they be his children, wives or close
friends.

In proctice, the Northern Nigerian concept of the
above two provisions, has alot of misgivings:—

Firstiy, ulot of menm go into poligomy for ostentation
not that there arises a genuine need Ior it .

Secondly, alot of women in a polygomous home, do not
understand the concept ¢f the adalzs reforred to by the
Qurtan. Tooy take it to encompass evoery little detail

of a maritsl liifc. They quickly start to draw conclusions



out of non=isszues which to them mean a sign of discrimina-
tion and hatred., This is irrespect of howsoever the husband
treats the. or their children.

This preetice bites harder and is more oftenly noti-
ced in a foully vhere discrimination, in terms of food,
clothing or residence has to conspicuously be shown between
the co=wives i1 compliance with the Moldild principle of
marrying a SiiulllfeH to live together with o non Sharifah

Thirdlyv, some husbands do get mnriyicd to more wives
so as to belitltlc the other wife or wives for simple mis-
behaviours by physically and conspicucusly discriminating
her/them., is sonetimes extends to divorce., This practice

" is not within The contemplation of the Shori'ah., Polygamy
should be recd to mean permissiveness and postulating the
principles of harmony, peace tranquility and dynamism in
a family. “hatever the situation, tho Shariah docs not
allow a hucbont to leave any of his wives in suspension.

The Froniwt (8,4.W) is reported to have said:-

PPL Y R W PRSI ] S MY} Y RCPIGT | INEYR JUVPE L R
U b adin v oy e Lsidd (g RSP D Loz dﬁﬁtlfll oJ ol
Abu lur-irah reported that the Prnph%t (S.AW) said:

Tany ono he has twe wives and he inclines to one more

thun the other, he shall come with o section of his

body paralysed on the Day of Judgmeﬂt."1
The inclinavion in this traditi-n is defined to prohi-

bit inclination o~ one of the co=wives on principal lssues

T " T v Eay P AP RRE  S Y

— A A

Ve Imam .d--Chowkanl Naylul Awtar Vol, vi pge 371,
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within the control of the husband such ns the provisions
relatin: to dressing, food and equal .ivision of company-
ship (i.c., spernding equal time witl. cach) not things oute
side his conirol c.g., love and etc,
M}J|d»‘ u.lld.\.._)l l...ua:i Jds e “l&'.l»?d.’-q” nJ_,."ij Beadd | a\,_,
e Vg 55501 (LI, L’L A She ol Gells o Blg sl gy

sasan lh,.aJ, &.:P‘-;-Lgl—l-h}:g thln!_ s Jd{éldmh 0!55“{”6",!#;51)3.?1(1’

€eley 1lovi 0r olher emotions, the hu ad should try his

best to coirt i tlieir outward manifestations so as to maine-
tain the polymous tempo of his family,., The Prophet is also
reported to hwve commented on this:-
R l"'L" sade o1 o s U g, o 6l Aot Loe ol ) Bale e )y,
Nl icadlre dl IVl b Well ls o s r,_Uln sy Joaad
"It is reported from A'isha, May .lloh be pleased with
her tii t the Prophet (S.A.W) uscd to divide his time
equally mnd used to say: Y0 God, 1 do justice over
thirny's wixich I can control, But for that which I
cannot - hope I could not be blamed“: (All the

five reccrters except Ahmad reported this tradition,®
(1i) sconcuic Rights:
The Chariah prants 2 wife (wonon) cconomic rights
as granted to her husband, Tpe Holy OQur'an
statess
Loy b1 b o Jbo ! iy ple Somy g el Faile fyaazs Yy v
JRTOTSIVO RIS 4 [ JRP

2 m aa s o 8 e - ek e s e

1. Imam Al-Shawkani Naylul awtar Vol, VI,



"Do nov covet the bounties whiclh God has bestowed

more abundantly on some of you thon on others,

Men shell have a bénefit from what they earn, and
women sholl hove a benefit from what they e:»arn.....“‘l

So, 11 tho wel.alth that a wife pets is entirely
her own prowwriy. She possesses full proprietory right
over it without nny right of interfecence by her father,
husband, or ony other person., And il she invests her
meney in wusiness, or earns with hoer own hond, she is the
sole owner of vhe fruits of her lahour,

This ig suestive to the fact L.t all legal avenues
opened*to a hushend {(man) for acquiri.y; wealth are equally
made availsble to his wife (woman), these include inter
alla, all forin. of legal business, trade, commerce and
other forms of employment, through gifts or inheritance
and etc,

This brings to the discussion, the controversial
question of wvhether a married woman is permitted to leave
the matrimonicl roesidence for a certoin work or trade
outside the matrimonial residencc,

Generclly speaking, the Shariali does not prevent a
wife or wonan to engage in any lepgally permitted work
outside provided she "guards her chustity, casts down her
looks, covers her body properly and behaves herscelf decen-

deeently.“z Tuis is because, enterin: inte a merital

B [ P,

1. The Holy «wirtan Chapter IV verse 32,

2, Sheikh i7,4, El-Imairi, Personal tatus in Islamic Law,
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life is one vhing which does not oust the other thing i.e.,
the persornal rishts of ecach of the narried couples. OSome
conditions {which are extensively discussed under Noshuz
in chapter five infra) have however booen laid down by the
Shariah t¢ e wet by a wife before she can be permitted

to go oul Lfor a work,

Here in thoe Northern States, 95 vercent of the married
women are not aliforded the chance of going ocut to work,
That is tiie norce reascn why one finds alot of women stran-
gers frow thoe cther Southern States of frrom some none |
Muslim comuuiiities flooding our markets and streets
transacting various trades, businesses and ete. And today,
if the noneiuclin women will wash off their hands from
some buying and sclling, sewing, teaching, midwifery,
nursing and etec, the Muslim North:might guffer shortages
in food, other materials and even imnoriont services,

So it is hijli tiwe the Muslim women renlised the losses
they and thoe gociety in general have been suffering,

This iz perhaps due t: the gmaginary restriction or
stigma put on :uslin women educati-n, Formaerlly, the
highest standard of cducation to be atitained by a Muglim
woman wes wie Urimary seven, Later i® ~ropgressed to the
pest priuwcry ond late in the seventics a smell percentage
gets it's wuny through to the tartiary institutions., Aand
nowadays the Heorthern States tgagge vhe face of a Muslim
female Medic.) woctor, Nurse, Midwife, Lecturer and Tutor,
Lawyer, uconomist, and from most cadres of the civil ser-
vice, This is highly remarkable., but the single and -ery

very dear ouesticn that still remains is: DOES such a
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female, wvho mePitoricusly struggled her way through to
climb such o loadder comply with the stipulctions of
the Shariah as to her outings? Or, can she work in
isolati n o the males or do the men conform with the
Shariah sti ulations? Do the sexes rcolly behave theme
selves,

anothior nurital or legel ri ht of the wife that must
not be forjovicn is that of the wife's right to dissolve
her marrio;v. Unaer the provisicns of Islamic Law the
right to dissolve the marriage is noet only enjoyed by the
husband the -ilc¢ has also been conferred with such a right
though in a linited manner and not co=extensive with that
of the husbond, She can herself terminatce her marriage
under certeil: conditions or pget it dicsolved through the
due process ¢f law if there are genmaine grounds for such
a step, Thiis mrocess is in the Islaonic Language of Jurise
prudence lknevm as YKHUL'I K.N. Ahmad s2icd thot KHUL! in
Law, "is the dewission or layini des by the husband of
hie ripght i ~uthority over his wi.c ot her instance on
acceptin: <1 consideration by means of the word “YKhul',%
It significe 2 conditional arreement o2 the part of the
husband eirtered into for the purposc . lisselving the
marital rclotionship at the desire of the wife in lieu
of a comensation aid by her to the hastand out of her

property.1

——— b e . R Y . = —

y « o i, [luslim Law of Divorcc PP, 219-220,




cHII TER THREEL
3 "; TTENANCE

1. MEANIIG, cONCHPT AN NATURE UF 1 tHI5NZNCE

In its gencral terms maintenance commctes the act
of maintainin: or beins maintained; the preservation or
up=keepin; of o certain object in a particular state or
conditicn and to maintain means to prescerve; support or
to furnish sustenmnce for a particular objec.‘nl:.'i

Thus, tiie general conception i the word is that
for cne to waintain a particulsr object, one nas to by
all means yprovide, for all the necussaries which condue
cively allow for 2 smonth existence of thot object.

In it's technical term however, maintenance, in a
marital 1ife <f a Muslim refers to those necessaries
incumbent ubon a husband to his wife or wives which will
render her/their marital life easy, hapoy and successiul.
Texts wiriters take such maintenance to center around:
(a) FOOD, (b} CLOTHING and {c) MATRINCHT,L RESIDENCE.Z2
Other necessarices may include also Lie feneral care of
the wife, Beecouse of the great practicnl value of these
necessaries ond their gquantum a deloiled discussion eont
them has separaiely been treated ia chic ter four below.
Qur main concern presently is to lock at the conditions
of entitlunent and incidents of maintenance during the
coverturc oif the marriage and on the dicsolution of the

marriare,

Pl L am W e el T Al T L. LAk e

T Cf; The Lexicon Webster Dicticiury Vol, 1

2. Some tett book writers do not cruint clothing and
matrincenial residence to form part of the defina-
tion of maintenance cf: pg. 249 of Shar Al-Tuhfah,
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(A4)  Mallfiiicc.s DURING COVERTURE OF TiLi NARRIAGE

E LA
-E——

(1) Concitions of Entitlement to kuintenance During
woverture of the Marriage,

(a) MARKL.AG. 200 BE VALID AND SUBMTAT.IIG

The narriage between the hushand and the wife must have
been validly couducted. An invalid marriage camot confer
any right te the wife nor an obligasti-rn unon the husband,
This thereiore necessities a brief examnination of the types
of marriz:;es uider the Islamic Law,

In the first place, all the schools are agreed upon
the legitinmacy of rights and obtligations conferred upon the
spouses by a Sahih (Valid) marriage, ‘1his is a marriage
which has beuon conducted in a scund narer excluding of all
irregularitincs or prohibitions, It is the one conducted
according to the Malikis, in consonance with all the legal
reguirements of a marriage which have Leen discussed in
chapter onec susra,

The scconé type of marriage is the Fasid (irregular)
marriage wnici: containg a temporary prohibition or prohibie
tions. Two types of irregularities arce identified of this
marriagei-

(1) Dismuted irregularity and

(ii) Undigpated irrepularity.

(1) Disputed Irregularity

Where tun narriage is disputed, e4:5., in the Maliki
school, il = wroman conducets a marriage Ly herself, the
spousés con ove no rights or obligations arising from the
marriage whotsoever, This is because in the Maliki school,

a woman lacli representative capacity in that matter, But



- 973 -

in the Hancfi school, the position is different. They hold
such a marris o to be valid and is cenavle of conferring.
rights and obligations on the spouses. 11 is because of
the two opposing; views held by the twe schools, that is why
the irregul rity 1s considered to be a disputed one.

(ii) Uncisinited Drregularity:

Where tie lrregularity is consideired to be undisputed
as for instinca where a man is a husbona to two sisters
simultaneously, all the schools of jucisprudence are agreed
upon the fact Thvt the spouses cannot wnjoy rights or incur
obligations conferred by the marriage,

The third tvoe of marriage is Batil {Void)}. This is
one which i void ad=initio because it contains primarily a
perpetucl vrohibition or prohibitions; c.i., where a man
marries fhic doushiter of his brother., This type of marriage
confers no ri;nt or obligation on the spouscs whatever, ’

(b) MARAL.: TiiGT BE COMSUMMATEDS

Conswxinticn means the zctual act of having sexual
intercourse beztiween the spouses, This st occur between
the spouses wuelore the wife becomes entitled to maintenance.
Quere if tie preliminaries of consummation el.g., kissing
embracing or thoe wifc stays for a consiserable period of
time yet no actual consuinmation takes place?

If houwever, the cause for non consummation is not from
the side of the wife, e.g., where the hushand suffers some
defects or minority maintinance is stiil incumbent on him,
Thus in othervords, the wife shall goet her maintenance when

the husbarnt is o minor or impotent or too i1l to be intimate
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with her, ‘Mwre he suffers minority then her wmaintenance
shall be reslised from his property (if he has any) or from
his father 1f Lie has undertaken the liability of maintaining
her,

(¢) WEFE ¥ 15 ABLE TO_TOLERATE CONJUG:L RELATIONS

It is clear that some of the most important objects
of marriage phield serve as a safeguard against loose living,
provide domestic comfort for the spouses and the procuration
of children and live a harmonious companionship. This,
therefore cnlly for some competence and desire to cohabit
by each o7 the spouses. Hence a wife uaav not be entitled to
maintenance uhen these objects cannot be achieved solely on
her account, ‘here she is of a tender age therefore she is
ipso facto ui: cuulified from being maintzined, as sexual
intercourse is not possible with her at the time in question.
Under thoe shafi'i laws however it wakes no difference
whether the wife is a minor or not, she has to be maintained,

(d) WIFE MUST RE ACCESSIBLE FOR CONJUGAL RELATIONS:

Maintenonee will not be payable i the husbhand is
unable to hUVQ‘sexual interecurse for any act or conduct of
the wife, c¢.3ey, 15 she is imprisoned for dobt, except at the
instance of thre husband, or even wherc she is forcifully
abducted, whe right will not be avail:nle even iIf there
is any other innediment to sexual intercourse whether the
wife 1is livingy at the place of her husband or her father,

If she mzkes unjustified refusal to cohabit she loses the

right,
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But by looking at the state of the wife, that is to
say if the wifc is adult and the hushind is minor, or is
sick or imrotent she would be entitled to receive her main-
tenance,

So aloo ~Aert she roes to perforn the obligatory Hajjd
in company nf Lhe husband or an accrecited IHNahrim, with the
consent ol <Tov husband, she does not lesce her right to
maintenancce, wut where she goes, withcut the husband's
permission, to worform the obligatory Hajj or Umra, then
she loses suph n risht,

However, the right will not be lost if the wife refuses
to cohabilt on the pround of non-payment of her prompt dower
before consuiction,

(e) WIFE ,fn;% WESPCND TQ THE INVITATT I TO COHABIT BY HER

ADULT M50

Where <l husband, if adult, invites the wife to the
conjugal rcoil; she has to comply,., Where the wife, without
valid rceusons reifuses to comply, she loses her right of main-
tenance, It ilc howgver immaterial herc whether actual coha-
bitation %talies place or not. The mere invitation to the
conjugal roci ant the wife's complicnce or resistance is the
yardsticlk,
(£f) WIFE 1.3 C3FY REASONABLE ORDER CF HUSBAND,

The wile must obey all reasonable and legal commands
or orders o7 tre lwusband., But while the husband is giving
such orders or commsands he has to remcuber his limitations:
(1) that L crn only order the wife to o or refrain from
doing matters explicitly falling within the range of his

rights; (ii) ile has to also see that the orders to do, fall
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within the sphere of the permissiblce cotesories of action
and (iii) Th.t he mast not order her to do an act, the per-
formance or non-performance of which violates the rights of
God,

EBach »f th. above territorles hos o be properly guar-
ded and wmorc Larticularly the rights of the Almighty God,
The Qur'~n priilses the wife who refused to share her hus-
band's falsc boliefs or condone his wroni dolngs. Dissent,
therefore on Jundoamental matters of belicsf is absolutely
necessary,., Snll it is even the bounden dutly of the wife to
correct the hiusband where she is sure that he errs on such
issues, and he hng to believe her once she is telling the
truth.

(11) INCILAITS OF MAINTENANCE:

By an incident; it is meant to connote a distinct,
casual occurance of an event which is more often than not
an accessgory or subordinate to the substrntive event. In
this regard, +the incidents of maintenance sre those occu-
rances whic:r in c¢ourse of time happen in a particular mari-
tal associatii., Such incidents moy include inter alia:

(a) bUniotencnee in I'isar {periocd of difficulty/

hardshin) of a huskand,

(b) MNalacenance during absence o a husband

(c) Maintenance during sickness of a wife and

(d} ccumulction of maintenance

It is pertinent to cast a glance at each of the above

incidents.
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When «n Arab says:

PR I T,

he means to soy: “things are rendered difficult for me,"
And by 'dif icultv', it is understosd Lo include physieal
or psycholofc.1 hardships, In the legcl terminology how-
ever, I'iscr conotes that type of hardship or difficulty
which rendler: liviag hardly smcoth, In otherwords, 1life

at that stag. is fogged by harship and misery., This may be
caused by numba; of factors:=

(1) PYoverty,

(ii) ~Absence of a supporter
(iii) Jiclinesc and etc,

In a werital life any of the 2buve factors may rear
it's head irtec o fmily and that family noy begin to expe-
rience a ty ¢ of l.ardship, The most noticeable hardship
in such ciicunsionces are the lack of food and dressing.

It may sonetilics involve ejection of the family if the sup-
porter of suckh o family canncot settle the rent where he and
the family recide in rented quarters, «nh-t then happens in
such circu.st.iice? Let us now considerr the position of the
law on suci: issues,

THE MALIII SCHOOL

Where tl.e marriage contract has becn effected and the
position of Thw husband, that he is 2 pauper, has become
known to the wilc and yet she agreed to the marriage, the
husband is excused from maintaining th- t wife., Rather, she

has to maininii: 'erself and can at no stage claim for any
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compensation, Uhe position however differs where this fact
was never linocwn to the wife before the uarciage or that a
supervening eventuality has cropped un which rendersg the huse
band poor one. connwot therefore mecet the exXpenges of maintai-
ning the wife, In this case the wifc ling the option of ot
either remalnisy; with the husband in thot situation or she
demands for o rovecahle repudiation from the husbhand,

THE HANAFT o S OL:

The opinion of the Hanafis is that where a husband's
financisl vpegitinm does not allow him to digcharge his obli-
gations as t. Tluc maintenance of his wifle the wife shall be
supported by rwr relatives who would be responsible for her
if she weit not marricd but the husbands obligations still
remain on hiin, She may alsc be informe?! that she has the
option of boriowing on the husband's behals in proporticn
to her needs, In either case however, whatever she spends
becomes a clcim Or debt against the hushand, which he is to
pay when his “incncial situation improves. The school fur-
ther asserts that the husband's financinl inability to maine
tain his wife i5 no ground for divorce, The marriage should
be preserved hrvever, regardless of the husband!s finsncial
situation., his is because separativn/divorce is more harm-
ful than a ten ornry endurance in whiclh: the wife is directed
to solicit the sauport of her relatives or to pledige hus-
band's credic, Granted that financial hardsghips are harmful
but morec hormivl is divorce or separcticn. The husband
should be siven chance to sclve his probiemg instead of a

court's order for dissolution., Things may perhaps get
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easler a8 tinc goes on. Only that creditors should exer-
cise more paticnce so as to await the relief of the debtor's
straitenct circu stancesa
THE_SHAFI'I .ui0uL

When 2 husband, during his marciasg:: becomes insclvent
that he can noe longer give the minimes maintenance prescri-
bed, but his vife, inspite of this, continues to live with
him the maintenonce becomes a debt due to her from him and
exigible at anyti@e. However, 1f she ne longer can bear
such an ingoclvent husband, she can at ohce demand the dis-
solution of the narriage, since her husband no longer fule-
fils his obli;nti.ns, A woman is aot oblijged te get from
ancther as a it the maintenance owed her by her husband,
A degrec of insclvency here is manifesled where a husband
is uvnable to mive not only the provisl ns that constitute
the nourishment but also the clothing, the condiments of
the habitatiocon that the lew reguires.
THE ZAHTRI, o oL

This is the moet liberal of all the schools of law,
theugh, perhaps, extincet, They maintain that marriage must
b¢ preserved irvespective ¢f the husband's financial condi-
tion, 1f shoe lins the means, the wifce must support herself
and alsc her Joor husband, who i1s not rasponsible for repa-

ying anything of what she has expanded on him,

(B) MAINT. I Lt DURING ABSENCE OF HUOSB ND
Abserice, in general terms connotps the state of being

absent, and Lo be absent means to be, in the negative, not
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present; to be awny; wanting or lacking;s not attentive or
nc:un-e:;d.str_-n-'t._fI

For our Hurngses however, absencc meens the state
of being at o distance in place or none-cxistence within
a certain sohicre,

It is irmerative from the ocutget, teo point out
that this subtopic~absence of husband - should not be
confused with the case of a missing person - (mefqud),
This may nllow o clearer understandin . of the sub-topic
whereas the lotior is cutside the scope of this writing.,

Where a husband has absented himgcli from the matri-
monial residence and is away from the wille either
consciously or unconsciously, the fact still remains that,
that wife nag to get fed, clothed ond cheltered; a ress-
ponsibility vhicn is incumbent upon the husband., What
the law demunxls of such a husband is that before setting
out for such a journey/sojcurn which cmounts to_his
physical abrence from the motrimonial resilonce, he has
to be positively sure that adeguate provisicns to cater
for the welfrro cnd well=being of his lumily (wife),
which shall cover the whole pericd of his absence, have
been made, This is to safeguard the dirmity of both
himgelf and his family, He can put the custady of the
materials for naintenance in the hants of the wife or - he
can charge o trusted relation or friend with a power of
attorney to efiect appropriate disbursecment of the main-

tenance,

L T g

B b mt ed g s & ey ——————

1« The Leii.con Yebster Dictionary Vol. 1,
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But if the husbond has gone withioul naking such
preparations an’ his whereabouts is knowm and the wife
has petiticicl him before a court of low, all possible
efforts should be made as may be ordered by the Jjudge,
to have ccuiact with him and that he should provide for
his wife's naintenance, If he fails fc¢ comply within a
reasonable tinz, the judge has the power to order for a
sum of moncy bLe avarded to the wife in Hronortion to the
husband's inowm property. If the husbind has no personal
effects eiticr n the nature of capitil or loans, his tane-
gible (immovable) preperty e.c., housc, farmland etc can
be snld (tokin, on exact inventory of the property sold),
The wife however has to make a sworn statement to the fact
that the husb'nd has left nothing for her maintenance, If
however thic husband has left nothing in the form of movable
or immovzuie ioperty, then the wife cen pledie the huse-
band's erct. . {us she has now become his azent of necessity).
In the wvent that the husband returns and a
@ispute arises between the parties coneccrning the payment
of the wife's allowence then the wife's stotement before
the judge or odlior recognised authority, shall be believed.1
Equeally, in all cases in which a judye¢ may decree
maintenance te a wife out of the proncrty of her husband,
she may lawfu'ly, reascnably and justifiiably take it
herself, cvon vithout the judge's or hucuvand's ordef.

This was dictoied by the Sunnah of the Prophet (S.A.W.)
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1. Cf: loyyarand tharh al Mayyarah clal Tuhfatid-Hukkam,
Vel, I P,253%
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when a certaiin ..dnd Bint Ugbah, the wifz of Sufyan went
and complaincd to the Prophet (S.A.W) that her husband
does not (ive 7oy what suffices her and her children and
that she ta’.cs from his property without his permissicn,
The Prophet sai. € her, "Take what is suificient to
your necds and Loc nceds of your childron equitably,®

As to the sroperty left by an abscnt husband, the
HANAFIS diflfce o little: They assert that where - the
property leut Ly o husband in his own house or in depo=
sit, is of a different nature from thot which a wife is
entitled te for maintenance, it can neciltiicr be sold by
hersclf or by the judge on account of hcer maintenance,

The rcforas implemented by some oo the Muslim
countries have laid down some concretc solutions based
on the above seneral principles, For cexample in Tunisia
it is proviced that where the husband absents himself
leaving bae's Lis wife, and neither has Le left property
for her naiilouence, nor appointed any person to provide
maintenrnce to hwer during his absceénce the court shall
give him cne nmonth's time and if he J.0s not come back
within th:t »iricd shall dissolve the nmarriage after the
wife proves thoe allegation by swearin; on cath, And where
she spend:s on Ler own maintenance with: a mind to seek
reimbursciient Iro: her husband, she shall have a right
to do so.' ‘e officiel law applicablc in this country
is the Mali¥i lov. 1In Egypt, a country which applies the

Hanafi law, i+ a husband gocs to a plice where he can be

- s mek w e o e e Em——— + —

1, Cf: S.710 & b1 ~f the TunisianlNF . SFSPEORCnal \

Status. (19£5).
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easily cont.cted and has left no knovn nroperty from which
a maintenaice ardar could be executod, hie shall be warned

by thc judje tiot his wife shall be srantced dissolution

nance or corws ek to support her within a specific period,
Where the :Joece he has gone to is far away so that he can
not be casily . contacted or wherc he is of unknown des-
tination or iz missing (mafqud) and it is proved that he
has left nc lnom property from which maintenance order
could be excecuted, the wife may, upon her claim, be granted
a revocable dissolution of marriage without any delay. . .
This applics e a situaticn where the husband is serving

a sentencc order 'nd therefore unable t©o support the wife.1

() MAZN'. 10 DURING SICKNESS OF iiu:

Wpere the wife falls sick, it appears te be, accor=
din;: tc comrion sensc, the responsibility of the husband
to providce for er all she reguires in terme of cloth,
feeding, uedicine ond medical charges or any other thing
considered essential to help the recovesy of the wife,
In law hovevel, The position is different. In many Maliki
texts? for instence, it is shown that the husband has to
pay for thce services of a midwife on Llic occasion of his
wife's delive:y. He is alsc required t« supply the wife
with things censidered essential by cucton (even where she

delivers after divorce); but he is ncot hewever obliged to

—a ® % s & s s o Bl B

1. S.5 of tli. Egyptian Family Law, %o,25 of 1920,

26 Dasuc¢i .- lioshiyat al-Dasugi Vol,Il pg. 509; Jawahirul
Ik 1il -~ khalil - Vel,I pg.403, ut cf Figh al=-
Sunn: Vol Il ps. 152,
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buy her medicine or pay for the clinical charges nor even

the doctor's feeg

(ﬁ'T - T d.gwlfal,.: ) ”%IAJI 3)':-'\‘” ng-?y ’l,JJ' U‘b"’-’g, "

(om sve paddl) canddt 5oy Loyl Gl iiebey sl Yy
The H.:. .5 are in total agrecmcent with the MALIKIS

here. The iLOTIVI'G however differ: lhey include medicine
and cliniccl chirpes among the necessarics: "A husband
must not orl, sumnly his wife with necessary nourishment
but he must aiso ;ive here--medicine vihien she is sick,
and doctor's ond surgeons fees, She ncy insist on having
her ordin~ry nourishment during her ilincsz, both the
principel nourishiment and the condiments 1
THE RATTVH. 1R
The Jurictls proffered reasons as to why the husband
is not bound ©o buy medicine or pay for the clinical
and other scrvices for the sick wife., “ome of these
reasons iicluluge
(i) It is a conditicon for entitlement to maintenance
for o vife that she has to be able to tolerate
conjusnl relations. .. with tl.: husband, but as
she io sick now, she becomes obviously unable
to discharge such a functicr., This therefore
A oentitles her to be maintained during the
period of sickness,
(ii) It is also a conditicn thot the wife must be
accessible for conjugal relatiwns, When sick,

s.ae lies ¢ither a2t the hospiiil, the parents

Wt SO B B e e e A A S W B w8 A S

j Nawawi: lidnhaj Et-Talibin pg. 36,
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houge or at the matrimonial houwee (if the
husben! rratutiously allow), Ohe is by
tuis foct indisposed and tlerciore inacces-
sible Jfor conjugal relation's ciol therceby
losus her rizht of maintennnca,

The souncness of these reasons are a subject of
great debato,

In sore .uzlim countries the reforas shifted all such
liabilitics on the shoulders of the l_'Lusb.'n‘itl. Examples
In Jordan, tic laws of Family Rights, 1951, $.65 (i) and
(ii) statce ihat vhen a wife delivers a child, the husband
is responciblc or the payment of the remuncration to a
doctor or midui”c, whether the marriage is extant, or has
been dissolvacd, Further, where the wiie, whe is entitled
to maintonaiice folls sick requirin. troctment, the husband
shall be 1i:Bhl- for the expenses of L treatment which
shall be fixed in nccordance with his financial condition.
(D) ACCUIL. [:05 OF MAINTENANCE:

For tih2 nurposcs of clecsity, this cub=topic is
treated under thoe following paragraphei-

(a) Duc .

(b) .ccunulaoted,

(a) Duc:

Mainten ioc becomes due to a validly married wife
from the very time she fulfills the coaditions mentioned
supra, The rode of paying it however depends on when
it is mosl convenient for the husband to pay it; it may
be on daily, weckly, monthly quarterly, half yearly or

yearly bacis de.ending on his source of income, It is
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stated in Jawahirul Tknlil as follows:=
ol s on NG ool ol sl sy By 3 Cpdy v
slall o 08 o Baagl 0 S odes 321 opafy o M aballom
o M andly aethydl SULE s ol i oo 350 w o 31
oymis o M pulodly g1 G LK a:.....ji-,(,zudf Ogide
"Maintenance o tneﬂyifi.rv Bg;é& upon uhéhfzaéﬂglal
resources ol the husband: If he e¢arns his living on
daily basis, it should be paid daily, if he is one of
those whe curnt chelr wages weekly then it shall be
weekly; 1T he carng It monthly then it De monthly as
for instance, the government workers and the army who
take their salaries every month; and if it is yearly,
as for the fzrmers and those who derive their resources
from like noture, it should be bascd on yearly basis, "’
The wife normally receives this allowance in advance
and the provision may be made in cash or kind though,
in principic, it is preferred in kind, <The wife has
to render i account of what she has roceived,
(b)  Agcumulnteis
Therc moy somctimes arisce unaveidable circumstances
which will obviously render payment oi malntenace on
its due daie, ilinnossible, Example of such a case has
already been observed in Iisar treated supra, Then

what happens in such a situaticn?
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1. Khalil, Jheilkh - Jawahirul Ik.1il Vol, 1 pr. 403,
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Imams Malik and Shafit'i say that a wife accummulates
arrecars of mcintenance from the time it becomes due until
it is setiles by payment. But Imam ibu Hanifah on the
other hanc, allows it only to accummulate if there has
been a nutusl agreement on the gquantity of the mainte-
nance or tihnt the payment of such an arrears has been
decreed Dby tii. court,

Under tiwe LaLIKIS, if the husband becomes opulent,
he is absolved from payment of any arrears, otherwise the
arrears is wpyable as an ordinary debiw and does not lapse,

Td the LLLIAFLS however, and as atatled earlier, that
arrears arc not recovebable unless there has been a clear
agreement to that effect by the parties or a decree of
the court and even after the passing of the decree, if
any arreurs are allowed to accummulate, they would not be
recoverable 1l the marriage is dissolved either by the
death of eithnr of the spouses or by divorce and if anything
is disburced by the wife for maintenance from her own
property noething would be recoverable from the husband,
In such coscee if maintenance is raised by the wife on
the credit oi the husband without the Jermission of the
Judge, the anount would be irrevocable, However, one
begs to asliy “hal date shall be consildered as the
effective dute of recovering the :arrears: ig it the date
of prescnt.tion of the petition to the court or the date
the dec¥ee i vassed?

Lt vould scem reasonable to reckon from the date of

the deoree;1

1 For further details one may wish to glance at the
reiorms in the Sudan, Egypt,Tunisia,lrag,Morocco and
Jordan,
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(iii) APFLICATICN OF [HESE CONDITIONS AND INCIDENTS IN CASE
OF A j¥LIN WIFE IN THE NORTHIR! DTATES

I,
w4

A typicnl Northern Nigerian Muslia wife, who has
validly underyone the legal requirements of an Islamic

marriage, is no different status-wisc from any other
Muslim wife elsewhere in the world., Jhe should enjoy all
the legal righis her counterparts do enjoy. However inves-
tigation has made alot of startling revelations about the
pegmaliar pocivic: of our wives,

In the first place, and as indicited in the intro-
duction to tivis writing, there is yet the thirst for
Knowled;e in the socicty generally, 1n otherwords ingno-
rance militntes against the understanding of the bhasic
dictates of Isolanic law generally arn. with regards to
a marital 1ide ina particular, This consequently leads
to a great many of the married couples not knowing the
basic rights and obligations the sharizh confers on
each one o7 then, Some wives are unliccessarily deprived
of these ricshis whereas others enjoy the super~fluity of
such righitc, The latter therebr leuding to arrogance
and laxity. Yet others are nnt in lawv, supposed o
enjoy any of gsuch rights but do enjoy them in full scale.
For instance, it is a conditivn before uialntenance is
due to a wife thrt she has to be alle to tolerate conju-
gal relaticv ity the husband., Maay wives do not consi-
der marriaje as the only instrument which legalises

sexual iutercourse between a counle, They assume that
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on their gettin, to the matrimonial residence, all they
are reguti'ca To do are the mendal services such as coo-
king or properaticn of the food, s&weening the rooms,
courtyard or cihir appurtunences; bringing the water

for abluti:: or taking the hygienic b..th und ete. If

the hustnr! scoks to have her carnal knowvledge, she

proves uritccessarily refractory; quarilling and fighting
results fro. such an attempt, Others are so wield

enough (i,c., the wives) to attempt injuring the husband's
private pnrt.1

Cne is, by this fact, obligced to question, what
might be the rossible causes for such: unnecessary and
unruly refractoriness?

On trc “nilosophical side of it, one would, in
most casges, i cut that the quest’': . of mutual and
natural love -l affection is nowherc ©o be traced in
such a coules parital life, That is uny it has earlier
been pointed ot in this writing, thot the question of
exercisi:; the power of ijbar by souce fithers defeats the
whole ain of sowe marricges.

Ag:ia, Uhwe issue of early marricies, where a small
girl of suy about 9 -« 12 years of age is married, is ano-
ther casc ir point, One of the conriticns for entitle=-
ment to mointenance 1s adulthood of the wife, Girls of
such tender opes are not, by virtue of their ages, ripe
for sexucl itercourse and this, ipsc facto disenti tles

such a murried youg girl to maintenonce,

v . s [ — = & B s s -

{ An incicdeince of such naturce occured around the Zaria
metronoelis in the early 1979 where the wife cut the
genit! crgan of the husband with ¢ razor blade.
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Parents are anxious on realising the rapid physical
growth of Their doughters to get thou lwrried irrespsc-
tive of their clhironologicel age, "to avert the socictal
ills of corrusting the morals ond chastlity of the daughers",
asserted one of the interviewed informonts. Principally
this is olvigint, But on contrasting tho proctice with
the legalivy and convenicence, how can thoe husband be
willing or forced to provide maintcnaince to a wife
who is not rive for conjugal relations and whose honey
he has not Tasted? Or has the husband got any other
gption, for instence, he should continue to maintain her
from the date of the marriage contiact up till the time
she has fallen ripe for sexual intercourse? Is it not
sharking poarentcl responsibility? Why should not, if so,
the parents woit till when the daughvser is properly ripe
for marit.l responsibilities and then she he married?

This was thue oroctice in the recent past and it was very
much pronounced, But now, with the greater understanding
of the 1lic vorinbles;young girls, cfter the primary school
period, are pgreatly allowed to be absorbed into the post
primary institutions. This has yiclded a positive result
in the uticonscious adjustment of the morriage ages. Aand
now about.agg of the girls are married when they must have
attained/hggz oif 16 - 20, After all, vhat is all the hurry
about? HMas Ysloaw stipulated any fixed aze for marriage?
(This pazuose bikes carce of conditinns () - (e) whereas
discussicn on (F; falls more appropriately in chapter five

where th¢ casc of Nushuz (recnlcitrance) is treated,
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Touchﬂ‘; on the incidents vis-rn=vis a Northern
Muslim wiic, onc weould find in prectice as in case of
I'isar thot o/ ore the wif~ petitions th. husband before
a law court, the court normnlly aslks the husband to
Justify his noverty. The Qadl can ordcer the husband to
either provide naintenance for his wviic or to separate
himself fro.: the wife by means of a revocable repudiae
tion, Ii lie however proves his indi;cnce, the court may
give him tise wathin which to effect the supply of the
required nainicenance, The time may oxtend to two months.
This peric.! nuy be extended in case of imprisonment or
sickness, Dut once the period has cxpired and nothing
forthoomin’s from the husband in that regard, the court
decrees the repudiation on behalf of the husband, It
is stated in Uie Tuhfah:

oldsaul 33 Gyt d%."ﬂ L;lj._-.’::l ot e ol o)
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As such, such a repudiation is rovocable, the
husband is ‘rec to re-engage his wiifc on o condition
that he hos nos got a means t~ provide naintenance to
the wife,

But wmerrc the wife has already iincurred expenses

on the husbinds behalf in such circumstances of poverty,



sickness or absence of the husband, any such expenses
so dncurred provided they are not exaggerated and that
she swears and nroves through witnesses that she has
actually incurired the said expenses writh the hope of
getting such cxpenses settled by thce husband at a later
date, arc to e settled by the husbund on the courts order,
S0, ths (hove gtanza from the fonous book of procedure
on the hialilil law = SHARH TUHFATUL EU.LsINI popularly and
simplly referrod to as MAYYARAH - has set out three steps
in providing' o solution where the husbond faces difficule
ties in maintaining his wife:
(1) .. purded of two or more months, depending on
tie eircumstances of the situction, is granted
hin within which t¢ furnislh the wife with the
resuired maintenances
(1i% The involvement of two (HARIMLIH) arbitrators
to assess and rectify the situution between
the spouses and
(iii) Dissoluticn of the marriase may occur,
As indicated much earlier, the last step set above
is left at vhe choice of the wife: She may wish to retain
the moritrl Dornd and endure on her own velition, the hard-
ships and nor Turther complaints as $.e cannot approbate
and reprobate, or she, in the final aralysis seecks for a
dissolution of the marriage so as to vecome free of her
marital com.itments to the husband. here the husband

disallows <t dissclution the court, upon the wife's
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petition and adecuate proofs, dissolves, the marriage on
the husband’s behalf., This is because the shariah demands
maintenance and gecurity for the wife, But this is
obviously dizicult to achieve if the livsband is destitute.
It would bBe unjust and unequitable te force a wife to
settle for leso then a free cholee wihiereas the marital
tie anticitotes compassion and cooperation between the
partners, If however the wife has no choice except to
endure, shc uny, bocome more of 2 1iwbility than an 'asset!
in which casce deprivation may incre:sse rather than decrease,
That is wiy “he Malikis assign the nltcernative choice of
separation o tite wife,
Thig rizsht of choice of separati. hag some two
significant: thoush indirect bearings on the husband:-
(a) It wiay motivate him to intensiiy his derive
to ilwprove his lots, so as tu keep his family
intect and proud;
(b) It may also encrurage him Lo show the best in
his character to acguire personcl gqualities
that en be a source of connolation for the
wilo who has proven her inte;rity and unders-
tanding under adverse concitions,
IN AMINA GalMN YARIDa VS, MUSA KEM3U URU
The etiti rer sued the defendant for total lack
of maintenaznce nnd that the defendant is o ‘drug-addict,
Any time hoe cones back home he keeps on shouting on
the petitioner for food. But the petitichner herself was

'-always being helped by neighbours, The defendant denied
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all the allesrtion, He went on furti: r to cite example
that the petitioner once sued him before another arca
court bt tho court rejected her complaint and advised her
to go beel. €. the matrimonial home, 1nd ns to the alle-
gations of dirug addicticn the defeiiont argued that he was
not in tho Dnbit of drug addiction

A vitaew:., who was a guardian to The petitioner came
and tesiilicd, Jhe witness stated that the defendant
¥is a coal rmie. drug addict., Therc wis o time he even
divorced tho wetitioner and she had be:n in my house
for a lon- time. The first area cou.t made between
then an out nf court settlement but s¢t the defendant
was unable¢ to feed and clothe the petiticner, The peti-
tioner threatened to run away from the town,"

Based 0.1 this evidence and the e rlier purported
settlemwent by nnother court, which teiws of settlement
the defendont foiled to comply with, tle resent court
"hereby divorces the petiticner on the defendant's
behalf.“1 M court cited some quotntions from Vol,I bf
al-Mayyar.i: a: its authority.

IN HALIL . .30 AJT TUHali ADU YAHYA Vi, Jliadl MUH, YAHAYAZ

Helinch sted her husband Alha i I vho.madu at area
court Jos wherc she requested the court to dissolve her
marriage o:i the sround of his failurc o nmaintain her
and alsgo o the ground of his cruelty. On her total
failure te pr-ve any of the grounds allesed by her, the

area court dizuissed her case,

et W &4 - R R e e

1. Civil Juil Ho,460/83, dated 12/, 83, An unreported
casc froo lumo Area 6ourt, Bauchi 5tate,

2s ?haria?gLuw lteport of the CIL3, .3uU Zaria, 1980 SLR
Pie .






