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ABSTRACT

The mai n purpose of this thesis is to anal yse
and apprai se the extent to which "independence of the
judiciary" has been secured under the 1979 Constitution

of the Federal Republic of N geria.

In the introductory chapter attenpt is nade to
bring out the neaning and concept of " i ndependence
of the judiciary "; a brief historical background of how
this independence of judiciary operated from N gerian
| ndependence in 1960 until the 1979 Constitution cane
into force. Also briefly discussed are basic theories

upon whi ch the new constitution is based.

Chapter two presents the judicial system as
concei ved by the Constitution Drafting Coomttee and
finally adopted in the new constitution; incorporating
the conposition, jurisdiction and powers of various

Federal and State courts.

"Judicial power" has been entrusted to the
judiciary by the constitution. Chapter three discusses
the nmeaning and nature of the term "judicial power" and
the functions assigned to the judiciary under the new
constitution. Inherent and self-inposed limtations
that affect the judiciary in the exercise of its judicial

powers is al so di scussed.

Chapter four appraises the extent to which



| ndependence of the judiciary has been secured under
the new constitution. |In this regard constitutiona

and institutional provisions relating to the set-up

and general structure of the judiciary has been

anal ysed. Were necessary, exanples have been given
fromother liberal denocratic countries particularly

Britain, United States of Arerica and I ndi a.

Chapter five - the concluding chapter - summari ses
the observations of the author regarding the extent to
whi ch i ndependence of the judiciary has been secured
under the new constitution. Suggestions have al so been
made, which, the author hopes, if adopted, wll greatly

enhance independence of judiciary in N geria.
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We are living at a time when as public
knowledge of and participation in public affairs grows,
more and more institutions are scrutinised, appraised
and criticised., Often, such criticisms may be unfair,
mainly because those responsible for it are not fully
informed of the facts or closely acquainted with

relevant considerations and implications.

Judiciary, is one of such institutions that public
debate on it has been going on since the coming into
force of the new 1979 Constitution. Many people are of
the view thot the new constitution did nct guarantee

independence of the Jjudiciary, but to some, it does,

The aim and object of undertaking this thesis
therefore are two-fold: (a) to present as clear as
possible the structure of the judiciary and the role
assigned tc the Jjudiciary under the new constitutiqn;
analyse and appraise the extent to which independence
of the judiciary has been secured and suggest (if
necessary) cther options for adoption in Nigeria,
Secondly, by this presentation and appraisal, the
author hopes that public debate on the Jjudiciary and

its independence could be better informed.

MOHAMED NDATSU
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CHAI'TER ONE

INTRODUCTION

“Leave Courts alone’ the Chief Judge of Gongola
State was rEported1 to have said at the Conference of
Chief Judges of the Northern States at Maiduguri. He
expressed concern over the failure of the Executive
and the Legislative arms of government to uphold the
independence of the courts, He was of the view that
for sometime now he had observed that both the
legislative and executive arms of government were
unable to uphold the independence of the courts in the
discharge of their duties.

The possibility that the "independence of the
judiciary” may be in danger in Nigeria had been made
by many high-ranking judges since the coming into force
of the 1979 constitution of Nigeria in October 1979,
For example, the Chief Judge of the High Court of
Anambra State was quoted2 as citing Jjob insecurity as
a major fear of the judges. The Honourable Judge called
for the amendment of Section 256 of the Constitution to
alleviate that fear or else "other methods to make Jjudges

independent may not work',

1. New Nigerian, February 15, 1983,
2. Daily Times, January 22, 1980.

-‘1—
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These pronouncements amongst others prompted

me to undertake work on the topic of this thesis.

In this chapter, an attempt is made to bring
out the meaning =znd concept of the term “Independence
of the Judiciary®; a brief historical background of how
this independence operated since the Nigerian Independence
in 1960 to the military administration; also briefly stated
are basic theories upon which the new 1979 Constitution

of Nigeria is based,

The concept of ‘“Independence of the Judiciary”
under any system of government or constitutional set-up
can only be seen within the framework and the parameters
of the constitution and its operation in practice. In
general, independence of the Jjudiciary is taken to
comprise two elements: (1) independence of the Judiciary
(courts) as an organ and as one of the three functionaries
of the state; and (2) independence of the individual judge.
Independence of the judiciary does not_mean freedom of the
judges to do whatever they like or act arbitrarily, but
that the Jjudges should have absolute freedom in discharging
their judicial functions. This independence requires that
once appointed, the Jjudge recognises no obligation of
compensating favour to those responsible for his selection
and appointment:; that he is beyond the convert reach

of litigant, counsel and friends or relations; that they
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are ensured total freedom after entering office
from interference in the process of adjudicating
causes brought before them. However, the judiciary
like other constitutional instrumentality should act

towards the attainment of constitutional goals,

In short, there are certain legal or constitutional
safeguards which must be present in a constitutional or
governmental set-up in any democratic country before
it can be said that independence of judiciary is
adequately safeguarded, /ind their absence would generally
indicate absence of independence., First, because of the
general belief that there is a fundamental relation
between the quality of judges and the administration of
Justice, the selection and appointment to a Jjudicial
office should be in the hands of those that can be relied
upon to base their choice on qualities which make for
Judicial fitness, Second, the governmental system is
such that it is practically difficult or impossible for
the executive to interfere with the judiciary in the
discharge of their day-to-day functions. But this does
not mean that judges cannot be removed from office under
any circumstances whatsoever. Such total insulation may
produce or breed ivory tower attitude. An effective
procedure should exist for swiftly removing a judge who
is manifestly unfit to continue in office without

prejudicing the principle of independence, Last, but
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not the least, judges should have guaranteed security

of tenure, Here, it means that subject to good conduct
and behaviour plus efficiency, they should have a
permanent appointment up to the stipulated time of
retirement; and that they are ensured sufficient pay in
relation to other functionaries of the state; sufficient
pension after retirement; privileges and certain basic
conditions which will make interference with the
day-to-day functions of the courts or Jjudges difficult

or impossible,

Nigeria inlicrited her judicial system from Britain,
To that extent therefore, under both the 1960 and 1963
constitutions of ligeria, judges of the Superior Courts
of record particularly, enjoy largely the same degree
of independence and security of tenure as do their
counterparts in the United Kingdom, Salaries of the
Supreme Court and High Court judges were on a charge
upon the Consolidated Revenue Fund of the Federation in
case of the Supreme Court and Lagos High Court Judges.3
In the case of the Regional High Courts they were a
charge upon the Consolidated Revenue Fund of the Region.

This means that the general debate in the various

legislatures on Annual Lstimates - an occasion for

3. S, 133 of 1963 Constitution,
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discussing almost any subject - will not touch upon
the salary of judges or their duties. Under the two
constitutions, the judges hold their office during
good behaviour. All judges of superior courts are
remocvable from office by the President or Governor
only upon presentation to him of addresses from both
Houses of Parliament or of the Regional Legislature
(as the case may he) supported by the votes of not less
than two-thirds of all the members of cach House,
asking that he be removed on the ground of inability to
discharge the functions of his office (whether arising
from infirmity of mind or body or any other cause) or
for misbehaviour.4 In fact, under the 1960 constitution,
the procedure was even much more cumbersome, Under it,
a special tribunal under the chairmanship of & Judge
would first establish a prima facie case against a
Judge about to be removed, before the then Governor-General
of Nigeria, could refer the matter to the Judicial Committee
of Privy Council for determination. It was only if that
committee made a recommendation to that effect that the
Jjudge complained against could be removed by the order of

4, S, 113 (2) and 124 (2) of 1963 Federal Constitutiony
S. 52 (2) of Northern, 3, 52 (2) of Eastern, 3. 50 (2)
of Western, and 3. 50 (2) of Mid-Western Nigeria 1963
eonstitutions,
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the Governor-Gener:~:l, It should be noted however that
under the 1960 Constitution, final appeals in Nigeria
was still going to trivy Council, This arrangement
became inappropriate vhen Nigeria changed to a Republic
in 1963 and with the abolition of appeals to Privy Council,
The procedure was not used between 1860 and 1963,

| Undef ihe.miiitary.administration, the appointment
of the Superior Court Judges was centralized at the
federal level. The idvisory Judicial Committee was
established in 1966: consisting of Chief Justice of
Nigeria as chairmon, Chilef Justice of each state, Grand
Khadi of the Sheria Court of Appeal of Northern States;
bttorney-General of the Federation and Solicitor-General
of the Federation ag Secretary, Their function was (a)
to advice the Supreme Military Council on appointment
of superior court judges except that of the Chief Justice
of Nigeria which was directly vested in the Head of the
Federal Military Government; (b) to advice the council

on any matter pertaining to Jjudiciary that may be
referred to it by the Supreme Military Council,

5. (Constitution and Suspension and Modification Decree)
NO.1 of 1966,

6. Constitution (Basic Provisions) Decree 1975,
Section 13 (3).
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The judges who are very much involved in the
day-to-day administration of justice in the country,
namely, magistrates, judres of Area and Customary Courts
were regarded as civil servants. Since independence,
these judges were appeinted, removed or dismissed by

Regional or State Public Service Commissions.

Nigeria under the new 1979 constitution is a
representative democracy with periodically chosen or
elected leaders governed by a written and supreme
constitution designed to secure to all its citizens
Jjustice, liberty, eguality and fraternity in their
various facets, ©Such 2 ccnstitutional and representative
democracy has its institutions and values rooted in the
rule of law, That is plainly demonstrated by the
provisions of our constitutional structure apd philosophy
inspiring our constitution. According to the Preamble,
the new constitution we provide for ourselves is:

"esefor the purpose of promoting good government and
welfare of all persons in our co;ntry on the principles
of Freedom, Equality and Justice, and for the purpose of

consolidating the unity of our people,"

Thus, it seems right to say that the Rule of Law
is the primary principle of our constitution and in its

universality it postulates that no one, neither state
nor individual shall be denied right and Jjustice. Rule

of Law aims at free and democratic society - it emphasise
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that all governmental machinery should operate through
the law so as to secure political liberty, maintenance
of law and order in scociety., Every decision of an
authority ought to be a rational one according to law
and not according to might, Rule of law is opposed to
tyranny, oppression, and dictatorship. The principal
organs of the state are governed by the concept of rule
of law and every functionary working under the constitu-
tion is required to act in accordance with the provisions
of the constitution., Section (1) (1) of the 1979
constitution savs the constitution is supreme and its
provisions shall have binding force on all authorities

and persons throughout the Federal Republic of Nigeria,

In its daily task of adjudicating disputes, the
judiciary is expected to maintain the rule of law and
enforce it. It does so by interpreting the law and
applying it and in appropriate cases decreeing its
cbservance. It follows therefore that unless a given
country has an independent and impartial judiciary,

the concept of the rule of law can hardly be achieved,

Another indispensable pre-condition in modern
democracy for preventing the abuse of governmental
power or authority is the institutional separation of
powers, And the basic principle of separation of

powers in our new constitutional set-up is that all
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arms of government - the legislature, executive and
the judicilary holds instrinsically distinct position
and has broadly separate functions and responsibilities,
The simultaneous co-existence and effective functioning
of the three organs is imperative to the working of the
constitutional system, The logic of this is to keep
the constitutional system in constant balance and
guarantee the liberty, freedom of citizens by preventing
the abuse of governmental powers or authority. Under
the new constitution, we have nineteen "sovereign' states
whose existence 2nd general powers are equally recognised
by the constitution; in short, the constitution creates
a federal system of government - establishing government
at two levels - the Central level and State level., Both
the federal government and each of the states how its
own tripartite division of powers between the legislature,

executive and the judiciary,

The legislative power of the federation is vested
in the National Assembly which consists of the Senate
and a House of Representatives.7 The legislative powers
of a state is vested in the House of Assembly of the
state.8 The executive power of the federation is vested

9

in the President,” and Executive power of a state is vested

Se 4 (1) of 1979 Constitution.
Se &4 56; of 1979 Constitution.
S. 5 (a) of 19792 Constitution.

O 00~
.« & a
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in the Governor of the state.lo Judicial power of the
Federation is vested in the Federal cour‘ts,11 namely,
the Supreme Court, the Federal Court of Appeal and the
Federal High Court. There is scope for creating more
courts for the feder-tion under Section 6 (5) {(g) and
the courts so created may be vested with judicial
power in matters with respect to which the National
4ssembly has power to make laws, Similarly the Jjudicial
powers of a state is vested in the state High Court,
Sharia Court of Apneal and Customary Court of ﬂppeal.lQ
4 State Assembly is also empowered to create courts and
vest them with judicigl powers with respect to matters

to which they have power to make laws, but such courts

can only be subordinate courts to the State High Cour‘t.l3



CHAPTER II

TEL JUDICIAL SYSTEM UNDER THE CONSTITUTION

——

1. Backeround to New Judicial Structure:

-

LLilke most other countries, courts in Higeria
have been arranged in hierarchical manner - that is,
the system provides for graded courts.

The Constitution Drafting Committee which
drafted the present 1979 constitution was concerned
about evolving a judicial system in Nigeria which
would reflect the federal set-up. Accordingly it
-set up a sub-committee on judicial systems with the
following terms of reference.la

1 To examine the existing Jjudicial systems in

Nigeria and recommend:-~

i) The most suitable structures, powers and

composition of the Judiciary in the Federation

and the States,
ii) Constitutional arrangements suitable to ensure:

a) the independence and impartiality of the
Judiciary;

b) the prevention of the abuse of judicial
powers by all categories of Judicial
Officers;;

c) that Judicial Officers who are guilty of
conduct unbecoming of holders of their

office are promptly dealt with;

14, Constitution Drafting Committee Report Volume II
Pe 101,
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d) expeditious and inexpensive accessibility of
all persons; and

d) 1legal aid,

2. To consider and make recommendations with
regard to the appointment, tenure and
remuneration of all judicial officers and the
safeguards necessary to ensure that they are
made in accordance with the requirements of

national unitye.

Having examined the previous structure of the
judiciary under the former 1963 constitution, the
sub=committee on Judicial Systems came to the view that
certain factors were necessary to enable the judiciary
function properly witinin the federal set-up of Nigeria,

Accordingly, tiie following recommendations
were made:=-

Firstly, that in order to give relevance to the
moral, religious and ethical beliefs of all segments
of Nigeria, all the different types of laws and legal
norms which exist in the past should be given considera-
tion and fully incorporated into the judicial system at
each level as appropriate. To this end, the institutions
and personnel catering for these different types of
legal sub-systems nust be accorded the same status and
governed by the same considerations of service,
remuneration, privileges and obligations as may be

determined,
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Secondly, in view of the critical role of the
judiciary in maintaining order and assuring Jjustice,
the structure of judicial administration should be so
constructed as to give relevance to different levels
of the political system, the political process and to
the ends to which society as a whole is committed.
Therefore, the sub-committee felt that in the conduct
of their business all courts must be so organised and
their personnel must so conduct themselves in such a
way as to inspire the conficdence of litigants and to
remove everything which generates fear, alienation and
insecurity as to undermine belief in the quality of

justice.

Also recommended was a code of conduct known as
“Judicial Code of Conduct” for judicial personnel, so
as to maintain the highest standards of conduct among
Judicial personnel, to be binding on all members of the
Jjudiciary at all levels., These, include their prohibi-
tion from membership in any political'organisation and or
tacit identification with any partisan political cause;
direct or indirect varticipation in the management or
ownership of major-~holdings in any business enterprise;
ownership and control of substantial landed property
for the purposes of commercial exploitation; membership
of secret societies, cults and masomic orders of

whatever origin but not in private recreational clubs,
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associations and charities.

Also to be prohibited is associlation or friendship
with any perscns whiose general characteristics, reputa-
tion and known associntions could reasonably be suspected
of capacity either to undermine judicial impartiality or
1o lower the dignity of the Jjudiciary; association with
women of easy virtue and versatile talent such as the
so-called “Society Lndies; the seduction or enticement
of other peoples' wives and general sexual immorality;
chronic indebtedness, tihe acceptance of bribes, gratifi-
cation and any gifts ~r materials forms of social
exchange unless such exchnnges involve persons tied to

them by family relations or such common courtesies as

greeting cards.

It recommended that eligibility to judicial service
should substantially follow the crgteria of the judicial
code of conduct, iind the primary responsibility for
monitoring and reporting on the conduct of the judicilary
and for general control over disciplinary matters shall
be vested in the new Judicial Service Commission to be

established at Federzl and State levels,

Accordingly, neow Judicial structure for the
rederation was recommsnded which @gre subsequently
incorporated in the nresent constitution.

At the apex of the Judicial hierarchy is the

Supreme Court. DRelow the Supreme Court is the ederal
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High Court. At the stote level, each state has a High
Court, Sharia Court of .ppeal and Customary Court of
isppeal are to be set up only by the states thatl may

desire them.15

The courts which nre very much involved in the
day~to-day administration of justice in the country
but which are net wrovided in the constitution are the
Magistrates' Court, Area Courts or Customery Courts.

It is true that these courts do not try important
matters of constitutional consequencies, but to the
extent that they adjudicate on criminal and civil cases
and hence make decisions alfecting the lives of the
overwhelming majority of the people, to that extent

they are important.
we

However, the stotes have constitutional power to
create courts and vest them judicial powers, but such
courts can be only subordincte courts to the State ligh
Court.16 To that extent, depending on local conditions
the existing systewms of the courts, like Magistrates!
court and Customary courts of various grades mostly in
the Southern part of Wigeria and Area Courts also of

various grades in the Yorthern part of the country are

in operation,

e s ek e A

15, 8. 240 (1) i 245 of 1979 Constitution,
6. S, 6 {(4) (a), 5 n. of 1979 Constitution.
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Closely related to the exclusion of the lower
bench in the constitution is their exclusion from the
definition of “judicial office® and “Jjudicial officer”
under Section 277 of the constitution., The question
then arises: if judges in the lower bench are not
judicial officers within the constitution, what are
they? What is the legal implication of Section 277 as
it relates to the performance of the judicial functions
of lower bench judges. Will they have less judicial
privileges and immunities than the judicial officers
defined in Section 277 VWith respect, it is submitted
here that that cannot be the intention of the framers
of the constitution judging by the terms of reference
given to the Sub-Committece on Judicial Systems of the

Constitution Drafting Committee.17

FEDTRAL COURTS

In Nigeria, unlike the United States of America,
there appears to be no sharp division of matters in
the jurisdiction of the state and the federal courts
as provided in the ncw constitution. In the United
States, there are federal courts in all the fifty states.
There are also federal district courts in each district
which exercises original jurisdiction under the federal
laws. From the federal district courts, appeals lie
to the Federal Court of Appeal established in the Area,

tind there are state courts in each state which exercise

17. Cogg{itution Drafting Committee Report Volume II
Pe .
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civil and criminal Jjurisdiction under the state laws,
In Nigeria, both the “federal courts' and the "state
courts may in some matters heve concurrent Jjurisdiction
and in some matters have exclusive jurisdiction. The
State courts in Nigeria also exercise Jjurisdiction in
ifederal causes" =2nd offences. A federal cause means
civil and criminal cause relating to any matter with
respect to which the National Assembly has power to
make laws, In other vords, any civil or criminal matter
arising under any federal law is a federal cause. A
federal offence iz an act contrapy to the provision of
an Act of the National /ssembly or any law having effects
as if so enacted.la

The constitution specifically provides that the
state courts having civil jurisdiction of hearing civil
causes or appeals ~rising out of such causes shall also
have like Jjurisdiction with respect to Federal causes
and appeals arising out of such causes.19 Similarly, in
criminal matters, the courts within a state which have
been conferred with jurisdiction to enquire into,
investigate or hold trials of persons accused of
offences against the low of the state, are also empowered
to have Jjurisdiction with respect to the investigation,
enquiry into or trial of persons for Federal offences

18. o5, 250 }cg ES) of 1979 Constitution.
19, S, 250 (1 a) of 1979 Constitution.
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and the hearing and determination of appeals arising
out of the tria1.20 The state courts are to follow
their practice and procedure in relation to the
federal causes and federal offences.21 However, only
a court presided over by a person who is a qualified
legal practitioner in Nigeria is competent to decide

federal causes and ofi‘ences.22

THE SUPREMI COURT

This court is ¢t the apex of Judicial hierarchy
in Nigeria. The court is therefore the ultimate
guardian of the integrity of the constitution and the
rights of citizens, The court shall consist of the
Chief Justice of Nigeria who is the head of the
Federal Judiciary cnd such number of other Jjustices of
the Supreme Court, not exceeding fifteen, as may be
prescribed by an /ct of the National Assembly.z5 The
court is duly constituted if it consists of not less
than five justices. In matters of original jurisdiction,
and in appellate jurisdiction on questions as to the
interpretation or application of any of the provisions
of Chapter IV of the constitution - dealing with

Fundamental Human Kirhts - the court is required to be

20, S. 250 (1 (b% of 1979 Constitution.
21 Se. 250 (1) (c) of 1979 Constitution.
22. S+ 250 (2) of 1979 Constitution.

23, S. 210 of 1979 Constitution.
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constituted by seven justices.24

The Chief Justice of Nigeria is appointed by the
Fresident of the Federal Republic in his discretion,
but the appointment is subject to confirmation by the
simple majority of the uenate.25 He can only be removed
from office by the President acting on an address
supported by two-thirds majority of the Senate. Other
justices of the court are zlso appointed by the President
of the Federation on the advice of the Federal Judicial
Service Commission <nd subject to the approval of the

Senate by a simple majority.26

The qualific:tion fer Chief Justice of the
Federation and other justices of the Supreme Court is
that the person must be qualified to practice as a legal
practitioner in Nigeria and has been so qualified for a
period of not less than fifteen years.27 The President
of the Federation is enjeoined to ensure that in the
appointment of justices of the Supreme Court and Federal
Court of Appeal, there are persons learned in Islamic
personal law and Customary law.28 The Jjustices come

within the definition of “judicial officer” as defined
by Section 277 of the constitution and according to

24, S. 2d4 of 1979 Constitution.

25. S. 211 (1) of 1979 Constitution.
26. S. 211 (2) of 1972 Constitution.
2T« s 212 §3 of 197¢ Constitution,
28. S, 252 (1) of 1979 Constitution.
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Section 255 of the constitution a Judicial offieer may
retire at the age of 00 ond shall retire at the age of
65 years, Until the retiring age, they are to hold
their office during good be@aviour, but can be removed
by reason of inability to discharge the functions of
office {(whether arising from infirmity of mind or of
body) or for misconduct or contravention of the Code

29 ppert from Chief Justice other justices

of Conduct.
are to be removed by the President on fhe recommendation

of the Federal Judicial ZRervice Commission.

The salaries T n11 federal judicial officers
__'and other conditions of service shall not be altered
to their disadvantoge ~fter appointment and shall be
a charge upon the Consolidated Revenue Fund of the

30

Federation,

Original Jurisdictions

The Supreme Court has original Jurisdiction in
any dispute between the Federation and a State or
between states if ~nd in so far as that dispute involves
any question (whether of law or fact on which the
- existence or extent of a legal right depends).31 Under

the 1963 Nigerian Counstitution, the Supreme Court also

30, S, 78 (2) {3) (4 of 1979 Constitution.

29, TFifth Schedule to 1979 Constitution.
1’1\.]
31, S, 212 (1) of 1979 Constitution.
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had original jurisdiction in cases involving the

interpretation of the constitution.32

By an Act of
National Assembly, the Supreme Court may be conferred
with original Jjurisdiction in certain cases,EBbut no
original Jjurisdiction may be conferred on the Supreme

Court with respect to any criminal matter.3h

Lppellate Jurisdiction.

The Supreme Court is the final court of Appeal
for Nigeria and has jurisdiction, to the exclusion of
any other court, to hecr ond determine appeals from
the Federal Court of .pneal, Lppeal lies as a matter
of right to the Supreme Court in the following matters.35
(a) decisions in any civil or criminal proceeding

before the lFederal Court of Appeal in which
the grcund of appeal involves questions of
law alone;

(b) decisions in @ny civil or criminal proceedings
on questions as to the interpretation or
application of the constitutiong

(c) decisions in any civil or criminal proceedings
or questions of the contravention of any
provision of the chapter iv - Fundamental

Human Rights,

32. 1963 Constitution of Nigeria.
33. S. 213 of 1979 Constitution.
34, S, 2120 proviso) of 1979 Constitution.
35. S. 213 of 1979 Constitution.



(d) decision in cny criminal proceedings in
which a persoen hos been sentenced to death
by the Federal Court of Appeal or in which
i1t hos aiffirmed a sentence of death imposed
by any other courts

(e) decision on any ¢uestion whether any nerson
hes been validly elected to any office under
the constitution or to¢ any membership of any

legislative house or whether the term of

office of any pnerson has ceased or the seat
of a perscn in 2 legislative house has

become vacont,

In matters other than those, appeal can only lie
to the Supreme Court from the Federal Court of Appeal
with the leave (permission) of the Federal Court of

Appea1.36

. Generally, only porties to the case are entitled
to file an appeal, but other persons having an interest
in the matter may with leave of the Federal Court of
/ippeal or the Supreme Court lodge an appeal. 1In the
case of criminal procecdings, appeal may be taken by the
accused person, the . trorney-General of the Federation

or the State as arpropricte,

.

36, S. 213 (3) of 1979 Constitution,
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The decisions of the Zupreme Court are conclusive
and final and no appenl lies further from it. But, the
Fresident of the Federation or the Governor of a Utate
a8 the case may be, exercise prerogative of mercy on
convicted persons.BT The decisions of the Supreme
Court are enforcealle in any part of the Federation by
~all authorities and persons, and by courts with subordi-

- 2
nate jurisdiction to thot of the Supreme Court.Et

FAD L 1. COURT OF APPIAL

Below the Junreme Court is the Federal Court of
Appeal which is a new crection under the present
constitution. It sihall consist of the President as the
head and other justices whose number will not be less
than fifteen. Among thern, at least three justices would
be Jlearned in Islamic law and at least three justices

35

learned in Customnry law.- This was the compromise
position taken by the Gonstituent Assembly in view of
the heated debate genercted by the recommendation of

the Constitution Jrafting Committee for the establishment
of Federal Sharia Court of fippeal at the federal level

to hear appeals from shiria Courts of Appeal from the

states that have them., The court is validly constituted

if it consists of not less than three Jjustices. 1In case

37« S. 215 of 1979 Constitution.
38. 5. 251 (1) of 1979 Constitution.
39, S. 217 of 19792 Constitution.




of Appeals from the Shoria Court of Appeal or a
Customary Court of oppoal, the quorum shall not be less
than three Jjustices le=rned in islamic¢ personal law and

. 4D
customary law respectively.

The appointment of the Fresident of the ¢ourt is
made by the Fresident of the Iederation on the advice
of the Federal Judicial Service Commission, subject
however, to the simple majority of the Semate.' Other

Justices of the court zre also to be appointed by the

President of the Federrstion on the recommendation of
L2

the Federal Judicisl -ervice Commission. The Senate
need not approve their éppointments.

The qualificotion for a person to be appointed
as Justice of the l"ederal Court of Appeal is that the
person must be qualified to practice as a legal practi-
ticner in Nigeria ond hing been 80 gqualified to practice
43

for a period of not less than twelve years, o
qualification wrg —rescribed for the President of the
court. However, presumably, since the appointment must

be through the recommendation of Federal Judicial Service

Commission, it may be the same as other justices of the

court.

4o, 8. 226 of 1979 Censtitution.

41, S. 218 (1) of 1279 Constitution.
42, S, 218 (2) of 1979 Censtitution.
43, 5, 218 (3) of 1979 Constitution.
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The tenure of office of the President of the
Federal Court of iprecl ~nd other justices of the court
with regard to time of retirement, salary are the same
as they come within the definition of “Judicial Officer®
25 defined in Section 277 of the Constitution. But the
resident of the court and other Justices can be removed
by the President actings on the recommendation of the

Federal Judicial Zorvice Commission,

Jurisdiction:

The court has jurisdiction to the exclusion of any
other court to hecr znd determine appeals from the
Federal High Court, ligh Court of a State, Sharia Court
of Appeal of a stote amd Customoary Court of Appeal of

a S'ta'te.m’L

o There are motters in which an appeal lies as of
right to the Federal Court of Appeal from the decisions

. 45
of the High Court, These are:=-

(a) final decisions of the High Court in any
civil or criminal proceedings, the court
sitting ot first instance:

(b) in any decisions in which ground of appeal

involves guestions of law alone:

" (c¢) decisions in which questions as to the
L, S, 216 of 1979 Constitution.
45, 5, 220 of 1979 Constitution.
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interpretation cr application of the constitu-
tion arise;

(d) decisions in which any of the provisions of
the Fundamental Human Rights is being or
likely to be contravened;

(e) criminal decisions in which the High Court
has imposed 2 sentence of death;

(f) decisions on any gquestion involving election
to any office under the constitution, member-
ship nf any lezislative house or whether the
term of office of any person has ceased or
the seat of a person in a legislative house

has becone vacent,

In matters wiich are not convered by Section 220
of the constituticn, an appeal shall lie from the
decisions of a High Court tc the Federal Court of Appeal
with the leave of the court or the High Court. An appeal
lies as of right from the decisions of the Sharia Court
of Appeal of a state to the Federal Court of Appeal with
respect to any question of islamic perscnal law in any
civil proceedings before the Sharia Court of Appea1.46
The court also heoars appecls from Customary Court of
sppeal of a state in the same way as that of the Sharia

L7

Court of Appeal. ..1so, an appeal lies to the Federal

- -—

46, S. 223 (1) of 1979 Constitution.
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Court of Appeal as of right from the decisions of the
Code of Conduct Tribunnl established in the Fifth
Schedule of the COﬂStitUtiOﬂ.hS The National Assembly
may further confer Jurisdicfion upon the Federal Court
of Appeal to hear and determine appeals from decisions
of any other court cr tribunal established by the

Hotional Assembly,

The decisions of the court are enforceable in
every part of the federstion by all authorities and

nersons and by courts subordinate to the Federal Court

of appeal.

Bl romuR L HICH COURT

The court shall consist of a Chief Judge and such
number of judees as may be prescribed by an Acﬁ.ag The
court is duly constituted if it consists of at least
one Jjudge of the court.50

The Chief Judge ond judges of the court are to be
appointed by the [resident of the Federation on the
recommendation of the Federal Judiciel Service Commission,
The qualification for o Jjudge of the Federal High Court
is that a perscn is gualified to practice as a legal

practitioner in Wigeria ~nd has been so qualified to

PSP PR

4g, 8. 225 (1) of 1979 Constitution.
49, S, 228 of 1979 Coanstiltution,.
50, 5. 229 of 1979 Constitution,
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practice for a pericd of not less than ten years.Bq

Conditions of tenure of office are the same as
that of the Supreme Court and Federal Court of Appeal
Justices. However, the Chief Judge and other judges of
the court are remcvoble by the President of the Federa-
tion on the advice of the Federal Judicial Service

il L] L3 52
Commission.

Jurisdiction:

The Federal igh Court is to hear and decide
matters relating to the revenue of the Government of
the Federation as mc be prescribed by the National
issembly., It also has the jurisdiction of the former
Revenue Cour't.53 It may further be vested with Jjurisdic-
tion in such matters as nay be prescribed by and in
respect of the matters in which the Netional Assembly has
54

power to make laws,

The powers of the court are the same as that of

the High Court of a State,55

but the National /.ssembly
may confer additional nowers on it, to enable it function

we11?6 B

51. 8. 229 of 1979 Constitution.

52. S. 256 {1) of 1979 Constitution.
53. 8. 230 of 1979 Constitution.

54, Ibid.

55. 5, 231 of 1979 Constitution.

56, 3. 231 (2) of 1979 Constitution,



HIGH COURT OF A ST'Tis

Each state in HWigeria has a High court, consisting
of a Chief Judge, ond other judges. The number of judges
is as prescribed by a Law of the House of Assembly of the
state.?! The High Court is duly constituted, if it

consists of at least one judge of the court.58

The Chief Judge is to be appointed by the Governor
of the state on the advice of the State Judicial Service

Commission, but this is subject to the apprcval by a

simple majority of the “iouse of Assembly of the s‘tate.59

The Governor also appoints cther judges of the court on
the recommendation of the 3tate Judicial Service Commission,

In their case, approval of the State Assembly is not

60

required, The qualificotion for a person to be appointed

as a Judge of the ‘ligh Court is that the person must be
qualified to practice as a legal practitioner in Nigeria
and has been so qunlified for a period of at least ten

years.61

Their salaries and other conditions of service is

62

as prescribed by the State House of Assembly, but it

— e . it

57. S. 234 (b) of 1979 Constitution.
58, S, 238 of 1979 Constitution,

59, S. 235 (1) of 1979 Constitution.
60, S. 235 (2) of 1979 Constitution,
61. S. 235 (3) of 1979 Constitution.
62. S. 116 (1) of 1979 Constitution.
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shall be a charge upon the Consolidated Revenue Fund
of the state.63 It shall not be altered to their

disadvantage after their appointment.ﬁh

The Chief Judge
and other Jjudges come within the definition of “Judicial
Offjicer’ ad defined by Jection 277 and shall hold their
office during good behaviour. ficcording toe S. 255 of
the constitution a Judicial Cfficer may retire at the
age of 60 years and shall retire at the age of 65 years.
ihey can be removed by reason of inability to discharge
the functiont ol office (whether arising from infirmity
of mind or of wocy) or for misconduct or contravention .
of the Code of Tonduct. In the case of the Chief Judge,
he can be removel by the Governor of the state acting
on an address supmirted by twoe~thirds majority of the
House of Assembly o7 the State.65 Other Judr»~=* can he
removed by the Governor upon recommendation of the

State Judicial Servicz Comnmission,

Jurisdiction:

The High Court of a state has unlimited jurisdic-
tlon to hear and determine any civil proceedings in
which the existence or extent of a legal right, power,
duty, liability, pr.vilege, in--rest, obligation or
claim is in issue and to hear &-d determine criminal

proceedinss i cetain qfecfffeé cases.66

S e e L L R gy A e -

63. S. 116 ) of 1979 Constitution.
64, 8. 116 (4) of 1979 Constitution,
65, S, 256 1; {a) of 1979 Constitution.
66, S, 236 (1) of 1779 Constitution.
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Criminal or civil proceedings may sriginate in
the High Court of a state or may be brought before it
in its appellate or supervisory Jjurisdiction. A High
Court also has original jurisdiction in certain
proceedings to hear and determine any question whether
any person has been validly elected to any #ffice or %o
the membership of any legislative house, er whether the
term of effice of any person has ceased or the seat of
a person in a legislative house hms.becomﬁivamant.67

But in matters involving the officé 'of the
President er Vice~President, the original jurisdiction
is to be exercised by the Federal High Court until
Sectien 262 of the constitution comes into force,
thereafter, the iligh Court of the Federgl Capital
Terrigory would exercise jurisdiotion.68

The court may further be vested with more
jurisdiction by law,"? |

SHARTIA COURT QF APPTAL

Unlike the High Court, a Sharia Court of Appeal
is not necessary to be in each state but only in states
which require it, The court consists of a Grand Khadi
and such member of Khadis as may be prescribed by the

House of Assembly of the state,7o

67. 8, 237 of 1979 Constitution.

68. Ibid,

69, S, 236, of 1979 Constitutian,

70. S. 249 (2) of 1972 Constitutiehn.:
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The appointment of Grand Khadi is the same way

71 The qualifica-

as that of the 3tate High Court Jjudges.
tion for a person to be appointed as a Khadi of the
Sharia Court of Appeal is that the person has attended

and has obtained a recognised qualification in Islamie
personal law from an institution approved by the State
Judicial Service Coumiééion and has held the qualifica-
tion for a period of not less than ten years, Besides
this, a person whe has either considerable experience

in the practice of islamic perscnal law or a distinguished

72

islamic scholar may be anpointed.

Jurisdiction:

Essentially the Shoria Court of Appeal has jurisdic-
tion to decide matters relating only to islamic personal

law. Tt shall have jurisdiction to decide’-

(a) any question of Islamic personal law regarding
a marriage conducted in accordance with that
law including a question relating to the
validity or dissolution of such marriage
or a question that depends on such marriage
and relating to family relationship or the

guardianship of any infant;

71s S. 241 of 1979 Constitution,
72: 8 241 53) of 1979 Constitution.
73« Se 242 (1) of 1979 Constitution.



(b)

(c)

(d)

(e)

The

it further Jurisdiction by law.

.

where all the parties to the proceedings

are moslemns, any guestion of islamic

personal lew regarding a marriage,

including the validity or disselutiontef

the marriage or regarding foundling or the
guardiansinip of an infant;

any gquestion of islamic¢ personal law regarding
wakf, gift, will or succession where the
endower, donor, testator, or deceased person
is a moslem;

any question of islamic perscnal law regarding
an infant, prodigal or person of unsound mind
who is a moslem or the maintenance or guardian
of a moslem who 1s phsically or mentally
infirm; or

any other cuestion where the parties want

the case determined in accordance with

islamic personal law,

State llouse of Assembly has power to confer on
Th

CUSTOMAERY COURT COF APPEAL

Like the Sharis Court of Appeal, a Customary Court

of Appeal

is to be set up only if a state requires it.75

74y S, 242 (1) of 1979 Constitution.
75. B. 245 of 1979 Constitution.
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The court is duly constituted if it consists of such
number of judges as may be prescribed by law for the

sitting of the court.76

The court shall consist of the President of the
Customary Court of iAppeal of the state and such number
of judges of the Customary Court of Appeal as may be

prescribed by the House of .ssembly of the Sta‘te.77

The appointment of a person to the office of the
President of a Customary Court of Appeal shall be made
by the state Governor on the advice of the State
Judicial Service Conmission subject to the approval of
such appointment by a simple majority of the House of
~ssembly of the state, The Governor also appoints a
Jjudge of a Customary Court of Appeal acting on the
78

recommendation of the State Judicial Service Commission.

The qualifications for appointment as a Jjudge of
the Customary Court of .ppeal may be prescribed by
National Assembly, except as so provided by the National
fissembly, a person shall not be qualified to hold office
of a judge of Customary Court of Appeal of a state unless,
in the opinion of the State Judicial Service Commission,

he has considerable knowledge of and experience in the

76. S. 248 _0f 1972 Constitution.
77 S. 24 f 1972 Constitution.
78, S. 246 of 1979 Constitution.
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practice of customery law,

The President of court and other judges are
judicial officers within the definition of Section 277
of the constitution, Their tenure of office, like
salary, retirement, discipline are the same as that of

the Sharia Court of .ppeal of a state.

Jurisdiction:

The court shall exercise appellate and supervisory
Jjurisdiction in civil proceedings involving questions of

80

customary law, But the House of issembly of the state
may confer on it such jurisdiction to decide such

questions as may be prescribed by law,

MAGISTRATES' COURTS

Magistrates'! court is one of the lower court not
specifically providecd for by the constitution., However,
its existence is noted by the constitution and a State
Judicial Service Commission is empowerede1 by the
constitution “to appoint, dismiss and exercise discipli-
nary coﬁtrol over the court and members of the Area

Courts and Customary Courts®,

In practice, even before the coming into force of

79, S. 246 533 of 1979 Constitution.

80, S, 247 (1) of 1979 Constitution.

81. Third(Sghedule of 1979 Constitution Part II
S, 9 (4).
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the new constitution, there had been Magistrate courts
in every state in Nigeria, The court is usually
constituted by a single lMagistrate, In each state,
Magistrates are usually divided into grades, like

Chief Magistrate, Zenior lagistrate and Magistrate;
this classification in general is the basis of defining

Jurisdiction and power of each Magistrate.

Before the new constitution, in each state a
person is appointed Mersistrate by Interim Judicial
Committee of the stazte., But under the present constitu-
tion, by the State Judicial Service Commission, IExcept,
Grade IITI Magistr-tes who are laymen judges, all
Magistrates in WNigeria must be qualified to practise as
Barrister and Solicitor and must have attained specified
minimum post-qualification experience expressed in terms

of years.sz

Jurisdiction:

Magistrate courts in the Southern States of Nigeria
have civil and criminal jurisdiction.a3 Those in the
Northern States hive criminal jurisdiction only. Civil
matters are dealt with in the District Courts - although
in practice it is the same magistrate that preside and

adjudicate in civil proceedings,

82. Magis%r%tes' Court Lew (Lagos Laws) 1973, cap 82),
Se 7 (1
83, Ibid 858, 17 &nd 18,
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Magistrate courts are essentially courts of
summary Jjurisdiction; they have jurisdiction to deal
with cases summarily. The Jjurisdiction of Magistrates'
courts in the Northern Stotes is governed by the Criminal

84
Procedure Code,

ZRE/, COURTS

Like the NMagistrates'! courts, this court although
not specifically provided for in the constitution, their

85 the State

existence is noted by the constitution,
Judicial Service Comiiscsion is now responsible for their

appointment, removal, dismissal and organisation.

In all the ten torthern States, there are various
grades of srea Courts, The jurisdiction and power
governing them is in general uniform throughout the
Northern States. Prior to the coming into force of the
new constitution, an .rea Court in a state is established
by warrant by the Chief Judge of the state, It is
constituted by an .rea Judge sitting alone or an Area
Judge sitting with one or more members. All members of

/irea Courts including ..rea Judges are public servants.86

Area court judges were usually appointed by the

Fublic Service Commission, usually on the recommendations

P

84, Northern Nigeria Lews 1963, cap 30.
85, Third Schedule 1979 Constitution Part II S, 9 (4d)
86, Area Courts «<dict 1968 (NO.4 of 1968) B.P.S., S.3 (1).
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of the Judicial Department. In areas where islamic
law is predominant, the personnel to be appointed must
be knowledgeable in that law, In all cases, fArea Court
judges receive training ot certificate level at the

Institute of /dministration, Ahmadu Bello University,

in criminal law and urocedure and the law of evidence,

Every frea Court has civil and criminal jurisdiction
under the appropri-te 4rea Courts Edict. All grades of
irea Courts have unlimited jurisdiction in the following
cases:-

a) Matrimonial causes and matters between persons
married under customary law or arising from or
connected with a union contracted by customary
law cther than those arising from or connected
with christian marriage.

b) Suits reluting to the custody of children under
customary law,

Appeals from thece courts lie to the Upper Area

Courts and from Upper frea Courts appeals go to the
igh Court. However, in all matters involving Moslem
personal law or matters in which the parties have
elected that their rights should be determined in
accordance with the jrinciples of islamic law, the

appeals lie to the 53tate ZCharia Court of Appeal.

CUSTOIRY COURTS

— e e -

These courts cxist mostly in some states in the



Southern part of'ﬁigeria, especially in Oyo, Ogun, Ondo.
They were aboliched in some states, while in others like,
Lagos 5tate the powers of the court has been drastically

reduced and confined to civil cases only.

Customary courts are usually in grades and the
highest grades arc precided over by legally qualified
perscns and they exercise both appellate and original
jurisdiction in beth civil and criminal matters. Appeals
from lower grade customary courts lieg.Av the highest

grade and from there to the State High Court,

Although essentially established fur the administra-
tion of customary law, it is vested with civil and

criminal Jjurisdiction,

Qualificaticns for appointment of members and
Judges of these courts differ from state tc state, but

that of Lagos Stnte87

stipulates the following (a) a
person who is literate in ®nglish Language, (b) who
rosscsses at leest the primary or standard VI certificate
or its equivalent and suitnble experience, and (c) who is
a native of the area cf jurisdiction of the customary

court,

- —— e

87, guszo?agy Courts Law (Lazos Laws 1973, cap 33)
_'-Jo 1.



CH/PTIFR ITT

JUDICI/L POWER

THE NATURE AND MEANING OF JUDICIAL POVER:

The expression -Jjudicial power" still remains
obscure and vague., It can be said out-rightly that no
inclusive and exclusive definition of the concept has
been clearly formul-oted; ond under the changing
conditions of modern government everywhere in the world,
it is doubtful whether a complete and exclusive definition
is possible, as Windeyer J., observed in Reg v. Trade
Fractices Tribunal88 tthe concept seems... to defy perhaps
it were better to’ say transcend purely abstract conceptual

analysis" and it is “really amorphous,®

But it is necessary to define and distinguish the
Judicial functione ~nd institutions for the purpcse of
identifying those powers which according to the constitu-
tion should be exercised by judicial bodies. /A matter
might arise for decision whether the particular body is
a Jjudicial or an administrative body - since the
border-land in which judicial and administrative functions

overlap is 2 wide one, /s observed by the Privy Council.89

. ——

88, (1970; 123 C.L.R. 361 at p.394, 396,
89. (1930) 44 C.L.R, 543, 544,

diOs
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"There are tribuncls with many trappings of

a court which nevertheless are not courts

in the strict sense of exercising Jjudicial
powers.ss & tribunzl is not necessarilX a
court in the strict sense because it gives

a final decision; nor because it gives
decision which ~ffect the rights of subjects;
nor because there is an appeal to a court;
nor because it is a body to which a matter
is referrel by onother body,"

Secondly the propesition can be made here that if
the constitution vests judicial power" in the courts,
it follows that the legislature cannot validly vest any
function which is -judicinl" in any other body which is
not a court within the meaning of the constitution., :s
a2 corcllary of this, “non-judicial™ functions cannot be
vdidly vested by the legisloture to the courts. These
natters, I believe, will one day come up for interpreta-
tion in our courts. It is because of the above reascn
that it is necessary to have an idea of what the concept

“Jjudicial power mcons,

A layman's notion of judicial power islthat of a
Jjudge deciding some dispute ltetween parties., But it
may be asked: what about the power exercised by a
tribunal? 1Is it o jvdicial power or not? The most
cften quoted definition of “Jjudicial power®" is that
rropounded by the first Chief Justice of Austrzlia in

1908 in Huddart Porker v, maorehcad.go




'"The words !judicinl power', as used in 5,71

of the constitution, mean the power which
sovereisn cuthority must of necessity have

to decide controversies between its subjects
whether the rights relate to life, liberty

or property. The exercise c¢f this power does
not begin until some tribunal which has power
to give a binding decision {(whether subject to
appeal or not) is called upon to take action.$

Chief Justice Griffith considered that there could be
no exercise of “"juiicial power” unless there was a
controversy between prrties and probably a power of

enforcement,

This definitinn wos nccepted by the Privy Council
in the case of chell Co. of fustraliz v, Federal

. . " G2
Commissioner of Tox.

Amplifying this definition in 1944, another
Chief Justice of " igh Court of Australia, Latham C.J.,
expressed the view thnt ability to take action to
enforce a decision is the most distinctive attribute of
Judicial power. According to him "if a body has a
power to give a bLinding cnd authoritative decision, then,
.but only then, ...211 the acttributes of judicial power

. . 93
cre plainly present.

The institutions, offices and functions which will

91. Ibid p. 357

92, (1931), A.C, 27% wer Lord Sankey at p.297.

93, Rola Co, {(iustr-liz} Litd., Vs. Commonwealth, (1944)
69 C.L.R. 1,120,

g4,  Juaiclal Aevisw ol Jdaministrative fAction., {(2nd ed),
Pp.64-65,
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be regarded as judicial vary with the purposes for
which the classification is being made but in all the
varied circumstances certain characteristics are
regarded as indicating the existence of a judicial
authority or power, :rofessor de-Smith has suggestedg4
three main tests for identifying Judicial functions and

these for convenience may be summarized as followsS:=

1) the performance of the function terminates
in a decision or order that is per se
conclusive and binding in law, and cannot be
impeached (if the court has acted within its
jurisdiction) or

2) the manner in which the function is to be
performed conforms with the procedural charac=-
teristics of a court, for example, these
attributes may include the method of initiating
the action by means of the act of the parties
to the distutes; the hearing of evidence and
arguments by both sides; the power to compel
attendance of witnesses who may be examined on
oath etc,

3) after inquiring and deliberathng and act is

performed or o decision is made that is binding

94, Judicial Review of .dministrative Action. (2nd ed),
PpP.64-65.,
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and conclusive and imposes obligations upon or
affects the rights of individuals,

¢, 95

As Professor de Smith points ou the courts apply
these testtwith viryins emphasis in accordance with the
nature of the situntion and the purpose for which the
decision is made. Mo one of these tests is by itself
decisive96 but where most of these characteristics are
present it will be very likely that not only will the

function be regarded as judicial but the institution

will also be regorden or classified as a court.

g%f-' The author has identified about four different

atiributes in these definitions of Yjudicial power:-,
i) the existence of a dispute between two or
more parties abeout some existing legal right;
ii) a power to determine authoritatively and
conclusively the laws and facts of the
dispute:;
iii) this final determination binds the parties in
the dispute;
iv) a power tou enforce compliance with or obedience

to the decision,

“"Judicial “ower: may therefore be broadly defined

95. Op. cit pp 76-00,
96, Shell Co. of .uziralia Vs Federal Commissioner of Tax (1973)
A.C. p275 as wer Lord Jankey at p.297.
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as the power to exanmine questions submitted for
determination with 2 view tc the pronouncement of an
authoritative decision as to the rights and liabilities

of one or more parties,

One of the girnificont aspects of judicial power
is the authority of Judicial review by the courts,
Judicial review is the ultimate power of court to declare
unconstitutional nnd lLience unenforceable: (1) any law;
(2) any official action bhased upon a law; and (3) any

other action by a public official which the court deems

to be in conflict with the constitution, The United
97

States Supreme Court in the case of Marbury v. Hadiscn

established this judicial power of the judiciary., In
that case, Justice Marsh-1ll said emphatically that: (i)
it was the province znd duly of the judiclal department
to say what the law is: {(ii} a law repusnant to the
constitution is void: and (iii) courts as well as other

departments of government are bound by that instrument.

2. JUDICIAL FUNCTION

Judpes genernlly are expected to be the puardians
of the gate of oridered society; to them belongs the
sacred office of ensuring that the principles of right

dealing according to law and justice are pursued by

97. Marbury Vs 'adison 1 Cranch (5 Vs) 137 (1803).
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citizens towards each other and "towards the state and

most crutial of all, by the state towards citizens,

The source of their power to function differ from
country to country, In Britain for example, the power
of English courts is mainly "Jjudicial" = involving the
interpretation of the common law and statutes and its
application according to the rules and procedure and
evidence to the cases that come before them. Accordingly,
the constitutional interpretative function of the English
court is in essence exercised in dispguise, that is, as
merely a statutory interpretative function. Cockburn C.Jd.,

98

in the case of R.,V. Selwyn’ said

"There is nc Jjudicial body in this country

by which the wvolidity of an act of parliament
can be questicned, £4n act of the legislature
is superior in authority to any court of law
eseand no court cculd pronounce a Jjudgement
as to the validity of an act of Parliament."

However, English court, whilst incapable of overtly or
directly adjudging an .ct of Parliament to be null and
void has enormous functional powers for rendering a

- statute or provisions thereof ineffective - void for
all practical purposes - by interpretation. To take
an example, a reccnt statute regulating immigration
into the United 'engzdom contnined provisions which
manifestly showed the intention of Parliament that the

—

98, (1872) 36 J. . 54.
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provisions were to hove retroactive effect in some
circumstances one of which would involve the imposition
by criminal lnaw sonctions, The House of Lords refused
to give the relevant sections any retrcocactive scope and
effect znd the accused person charged under the said

[
provision of the ‘¢t wns aoquitted.jg

. The posiftion in Britain is if a power is not
avthorised, or if a power is abused or exercised
unrensonably or if the principles of natural Jjustice
are not obscrved, the act mav he declnred illegal and

the courts can declare it voifd,

_ The positicn in Britain controsts sharply with

that of the United 5States of America. It is true that
in the United 3tztes only the Supreme court is provided
in the constitution., “The Judicial Powers of the United
States’™ declared rticle III of the Amecrican Constitution,
“shall be vested in one Supreme court, and in such
inferior courts as the Congress may from time to time
ordain oand estoblish,.,. The judicial power shall extend
to all cases, in low ond equity, orising under this
constitution, the laws of the United S5tates nnd Treaties
nade, or which shall be mode, under their authority.”

Zut the Supreme court was able to assert the interpretotive

99, R.V. Miah (1%74) 1 V LR p 683,
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function of the iUnited 3tates judiciary as shown by the
leading case of Marbury V. Mndison.lgo This interpreta»
tive functicn of judicial review although not specifie
cally provided for in the constitution was inferred ns

inherent in the cocurts,

The principal fumction of the judiciary is the
administration of Justice which consists essentially of
adjudication - thot is -« the resolution of conflicts or

rights and interests,

Secticn 6 of the 14979 Constitution of Wigeria
vests Judicial yuowers of the federation in the Federal
Courts, namely, the dupreme Court, the Federal Court of

Appenl and the federel iligh Court., There is scope for

creating more courts nnd the courts so created may be
vegted with judicial power in matters with respect to

which the Notionel .ssembly has power to moke iLaws.lO:L

Similarly, the judicial nowers of a state are vested in

the State Hich Court, Sharis Court of Appeal or Customary

Court of hppeal.log A State House of Assembly is also

empowered to crente courts and vests them with judiciel
. 103 . e e s . .
powers., However, their jurisdiction ot first instance

or an appeal can only be on matters with respect to which

100. 1 Cranch (5 U.S.)137 {1803),

101. 5, 6 (5) {¢) »v the 1979 Constitution.
102, S, 6 (2) ~and {5 of the 1979 Constitution.
103, S. & (&) {a), 5 {(v) of 1979 Constitution.
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the House of Aszembly has power to make laws.

The judicial powers vested in the courts extends
notwithstanding anythine to the contrary in the constitu-
tion, to all inherent powers and sanctions ¢f a court of
law and to all persons or between government or authority
and any person in Wigerio, and to all actions and
proceedings relating theretoe, for the determination of any
guestion as to the civil rights and cobligations of that

A ®)?
perscn, The term finherent power® in this context has
not been defined, but genernlly inherent powers of courts
are to punish for comtompt, in erder to maintain the
decorum anrd decency in the courty the power to issue
orders in the interest of justice snd the power to enforce
its orders together with the sanctions atftached to its

orders.,

Section 13 of the constitution places a responsi-~
bility on all authorities ond persons exercising executive,
legislative and Jjudicial powers to conform, observe and
apply the provisions of Chapter II of the Constitution -
Fundamental Ctjectives and Directive Principles of State

Policy.,

The courts iu ‘ligeria, therefore, have explicit
power to review legisleotive, executive and actioms of all
authorities in order to vreserve the respective rights

of the federation ~nd its cowmponent members,
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The constitution ~f the Federal Republic of
Nigeria has laid down interpretative Jurisdiction of

the various courts,

As to the Supreme Court of Nigeria, the relevant
provisions are contained in Section 213 @M+P); and
s to the Federal Court of Appeal, the Jjurisdicticen to
interpret is conferred by Section 220 (1) (e¢). But in
the cases of the redersl High Court and the High Courts of
States, this is inherent nnd inferable from the general

jurisdiction conferred by Section 6 (6) (a) and (b).

Specifically, there nre the prcvisions which relate
to the power of the court in respect of infringement of
the fundamental ri:hts vrovisions entrenched in Part IV

of the Constitution which are set out in Section 42, thus:

1) Any person who slleges thet any of the provisions
of this chapter has been, is being or likely to
be contravened in any state in relation to him
may apply to a High Court in that state for
redress,

2) Subject tu the provisions of this constitution,

a High Court shall have original jurisdiction
to heor nnd determine any application made to
it in pursuance of the precvisions of this
_section and may make such orders, issue such

writs and give such directions as it may
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consider appropriate for the purpose of enforcing
or securing the enforcement with that state of
any rights tco which the person who makes the

application way bhe entitled,

And then, of probably preater juridical sicnifi-
cance are the overriding provisions contained in Section
L (8) which specificallyv subject the enactments of both
the Federal aond State lesislatures to the Jurisdictions
of the courts as well &s prescribe legislative attempts

at ouster of Jurisdicticn, thue:

tSave as otherwvise rrovided by this constitution,
the exercise of ledislative powers by the National
Assembly or by a livuge of Assembly shall be
subject to the jurisdiction of courts of law

and of Judicial tribunals established by law;

and accordingly, the National Assembly or

a Heuse of Assenbly shall not enact any law

that ousts or purnorts to oust the jurisdiction
of a court of lmow or of a judicial tribunal
establisned by law,

As contrasted with the experience under the
military rule from 1966 to September 1979, the constitu-
tional interpretative function, the jurisdiction of
courts is of encrmous significance. Whereas under
military rule the jurisdiction of the courts was
specifically ocusted by narticulsr enactments sc¢ that
infringements of the constitutional rights of the citizen
could not be adjulicrted upon where prescribed, no such

disability now lirits the functicnal scope of the courts,
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Limitations on Judicial Functions:

There are however, in respect of two matters

in which the courts seem to be denied Jjurisdiction.

In Chapter II of the Constitution there are set
out certain "Fundamentol Chjectives and Directive
Principles of State Folicy"., These objectives and princi-
ples have a glaring counterpart in the Indian Constitution,
The political, ecocnomic, social and educational objectives
set out therein weuld ordinarily lay a solid foundation
for egalitarian denocracy =nd probably enshrine a national
socio=-political i‘eolosy. But Secticn 6 (6) (c) says
that the judicial prwers sholl not "extend to any issue
or question as to whether any =2ct or omission by any
authority or person or as to whether any law or any
Judicial decision is in conformity with the Fundamental
Objectives and Directive PFrinciples of State Policy set

out in Chapter II of this Constitution."

This provision may seem to deny the courts jurisdic-
tion to entertain any question relating to Directive
Prineiples, but when read and considered along with
Section 13 of the constitution, may produce opposite
interpretation, Section 13 enjecins all state functionaries
to conform to thrt provision, it is submitted with respect
that the correct interpretation of Section 6 (6) (¢) can

only mean that individuals, cannct lawfully challenge in
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a court of law a state orzon -~ executive, legislature
or Judicial - that it has failed to conform to Directive
Principles of State Policy. But the courts themselves
are free to take into consideration the provisions of
Chapter IT of the Constitution with regsrd to their

interpretotive function.

The second exception according to Section & (6) (d)
of the Constitution, is thaot the exercise of judicial
powers by the courts, shall not, extend to any action
or proceedings relating to any existing law made on or
after 15th Januvery, 1966 for Jdetermining eny issue or
guestion as to the conpetence of any autherity or person
to make any such law, This second exemption is intended
to protect militory officers and authorities who ruled
the country from L5th January, 1966 to September 1979,
The laws and decisions made by the military officers
cannot be challen~ed in courts on grounds of absence
legality or competence of the nilitary regime to make
them, Hoewever, such existing laws may be modified €0

. . 104
bring them into hormony with the constitution,

Thirdly, it is not uncommonly assumed that the
courts of a nation stond ever ready to right all wronzs

suffered to one's persoun or liberty cor property. In a

104, S.6 (4) (o), 5 (i) of 1979 Constitution.
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strictly linited sense, this may be true, For example,
if one has suffered an injury recognised by law, and

if he has the time, money, encrgzy and witnesses and
evidence to ﬁrosecute his coause successfully in court,
then a remedy is svnilable to him, But this statement
camouflages a multitude of tarriers to the realization

of effective judicial remedies for wronged individuals,
Civil rights may we there, but there are certain important
factors which limit the efrfectiveness of courts as
gpuardians of civil rishts, Some of these factors are
external to judici:il piocess and others stemming from the
coupts' cwn evaluation of the limits of their approprinte

role,

A% the out-sct, the initiative in a civil suit
must be taken by the injured party if the courts are to
offer any assistance in righting the wrong. Even in
criminal actions, ¢ substentizl burden rests on the
injured party te push forward his cause. His complaint
and testimony (if he 1s alive to give them) are ususlly
necessary. Lveryday sees abridgements of rights in some
form take place with only o very small portion of these

leading to actual liticotion. This is so because of the
fear of cost, reprizrls, delay in reaching final decisio
by the courts etc, Cne doces net lichtly undertake a law
suit if he takes the tiwe to caleulnte the potential costs

of lawyer's feecs, witnesses' fee, courts costs, and his
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own time., This is more so, when the party you are
suing has no money., It will also be remembered that
the ordinary courts are not the only governmenfal
agencies which decide disputes between parties and
determine the right of persons. Administrative
tribunals and ofiicinls often serve in a quasi-judicial
capacity in many importent areas of controversy between
private individuals and between individuals and the

government,

Courts also have certain inherent limitations.
Our legal system is based on 'adversary system'. The
advocate of each party resents the evidence and the
relevant provisions of law which is disputed by his
adversary whe places the evidence and his interpretation
of the law applicable to the case, It is by this dispu-
tant method that the judze is apprised of the respective
stands of parties, I fter having heard both parties the
Judge gives his findings or pulings, An aggrieved party
may appeal tc the superior court. It is evident,
therefore that the courts have to function within
inherent limitaticns, They must function within the
Tramework of the law; besides, courts only handle presented
cases for settlement. Courts must wait until problems are
brought te them, The ccnsequencies lie in the possibility
that some questions may ncver find their way to the courts

and some may ret there after the problem have lost some
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urgency., Similorly, courts especially at the appellate
level are to write cpinions justifying their decisions,
which means Jjudges must find reasons for decisions,
While emotions, convictions and prejudices of Judges
play an impertant pert in decision-making, the lezal
context in which the procéss takes place requires that
political and personal elements cannot be too openly
admitted as the reasons for decision. Wisely, the
system of written opinicne forces the judge to search
for reasons other thon his own preferencies - he is
forced to rationnlize his decision for fear of public

opinion,

Another self-imposed limitation is the doctrine
of political questions evslved in the United States of
America. In Irief, this doctrine is of the view that
some cases are pre-eminently political in nature, and
solutions should be scught in political branches other
than in the courts, The legal Jjustification for this
is that although bounderies between “political” and
“legal" questions connot be separated logically, courts
should be careful not to make decisions that are not
likely to be enforced - to do so would be to destroy
themselves., /in example of this can be seen in the

105

majerity opinion in Coleprove V. Green decided in

1946, The case besun 28 a suit against the Governor and

105. 328 U.S. 549 (194561,
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state officials of ITllinois, to restrain them from

holding an election on the pground that electoral districts

"+ in the state were walarportioned, in violation, inter

alia, of the equaliiy sunrantees in the l4th fAmendment

to the Constitution, The majerity held that a deterni-
naticon ¢f this issue would bring the courts inte 'immediate
snd active relations with party contests', It wos
hestile to a democrotic system, they said, to involve

the juliclary in the poiitics of the peonle. Courts

:ought net to enter this 'politicel thicket!.

#

#




CHALFTER IV

EXTENT OF INDEIENDENCE OF JUDICIARY

SELECTION AND APPOINTIMCNT OF JUDGES:

What should be the ideal method of selecting and

-

-

appointing personnel to be entrusted with the task of
dispensing Jjustice is a tonical issue the world over,

" i LD
According to Schwartz

Tt is almost a truism that the quality of
justice depends more upon the quality of the
men who administer the law than on the content
of the law they administer., Unless those
appointed to the 3Bench are competent and upright
and free to judge without fear or favour, a
judicial system, however sound its structure
may be on paper is bound to function poorly in
practice,

It is generally accepted that administering Jjustice
is a highly exacting tosk requiring not only intelligence
and understanding, but also detachment and freedom as far
as possible from pressurcs., The appreciation in the
Anglo-American countries of the importance of judicial
function is the main reascn why efforts are usually made

to secure proper personnel in the courts,

For example in the United States of America, the
appointments to the Federal Bench (Supreme Court) is

made by the executive -~ that is to say - the President.

106, Schwartz, American Constitutional Law, p.40
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But this is subjecl to confirmation by the senate,
In practice, howev:r, in waking the appointments, the
President receives 2dvice from a number of sources,
including the memuers of the Senate, the Attorney-General
of the United 3tcotes, Further, before a nomination is

made by the President, @nch nominee, since 1953, is
investigated by the mevican Bar Associotion's Standing
Committee on the Judicinry, 4And the Federal Bureau of
investigation will check the candidates' personal
beckground for intesrity ond honesty. The dmerican 3ar
#ssociation's job is to rate the nominee's training,

legal qualificefions, -l experience for the job, Thus,
although politicul considerations may not be ruled out
completely, the inbullt checks and bhalances including
involvement of dif{ferent orpgans of government is
undoubtedly an effective safe-guard against the appointment

of substandard juage,

The 1979 Higerian Constitution provides that judges
in Nigeria shall obitain their offices by appointment.
The Chief Justice or the Supreme Court of Nigeria is
appointed by the ifresident in his discretion subject to

confirmation by the Zenote, The Justices of the Suprenme

Court and the President of the Federal Court of Appeal

T P N J—

107, Zection 2 .rticle IT Smerican Constitution.
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are appointed by the FPresident on the advice of the
Federal Judicial Service Commission subject to approval
by the Senate, .All other federal Jjudges - the justices
of Federal Court of /ippeal, the Chief Judge and Judges
of the Federal Hirgh Court are appointed by the President
on the recommendation of the Federal Judicial Service
Commission. No Zenate approval is required and it

appears that the I'resident is obligated to act in

accordance with the recommendations from the Commission.

In each state, the Chief Judge of the High Court,
the Grand Khadi of the Sharia Court of Appeal, the
Fresident of the Custcmar; Court of Appeal are appointed
by the Governor on the advice of the State Judicial
Service Commission subject te the approval of the appoint-
ments by a simple majority of the House of Assembly of
the State. Judges of the High Court, Khadis of the Sharia
Court of Appeal and members of the Customary Court of
Appeal are appointed by the State Governor acting on the
recommendation of the state Judicial Service Commission,
It is to be noted here also that the Governor does not

seem to be left with discretion in their appointment as

he has to act on the recommendation of the State Judicial

Service Commission,

The lower rungs of the judiciary - Magistrates,
Judges and members of the rrea and Customary Courts - are

to be filled by the .tate Judicial Service Commission



alone., The Commi;sion hias the constitutional responsi-
bility to appoint, dismiss and exercise disciplinary
control over them.lo8 in fact at present, the commiszion
is now fully incharge of appointment, discipline and
removal of other supporting staff of the judiciary in
some states - e,7, Wivaer and Kaduna states, Under the
1963 Nigerian constitution all the ahove mentioned
officers were apnointed by the Fublic Yervice Commission,
now known as (Civii Zervice Comppission). Subject to
certain reforms -~ :Chapter 5}, the present arrangement
appears to be satisfactory bearing in mind the fact

that they are now corsletely under the partial control
of the judiciary, UVliere should be little or no inter=-

ference in thelir cay--to-day assigmments by either the

evecutive or the legisiciure.

The appointment to the O0ffice of the Chief Justice
of Nigeria lies in the absolute discretion of the President
and confirmation by the lenate, The argument in favour
of this position is that there ought to be mutual confi-
dence between the President and the Chief Justice for
the effective rumning of sdministration, This argument
appears to me unternable in that a President cannot come
and go wvith Chicf oustice, & President may come and neet

a particular Chief Justice in office and he has no

108, Third Schedule vart II S, 9 {d) of 1979 Constitution.
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constitutional right to renlace him unless the term of
office of such a CThief Justice Expires or he is removed |
through the constitutionally prescribed procedures,

The office of Chief Justice not being completely
political, the Uresident will not always have his way of
having particular versons as the Chief Justice of Migeria.
vecondly, allowins She Uresident an absolute discreticn
of appointing a menbor of the legal profession who only
saticfics the nrescribed constitutional qualification

of 15 years posteccll exnorience is inherently dancerous
Tfor our inchoate fdenccracy,., Thisg is because, an
unscrupuious resident who can reckon on the support

of the majority in the Lennte may use this appointing
power to appoint scoeone who may not command the |
confidence of other justices of the Supreme Court,.-
Maturally, this will hove the adverse consequence of
disharmony among the justices of the Supreme Court and
in turn affect the cdministration of Jjustice in the
country. The advantare of having someone as Chief
Justice who will work harmoniously with the President
will be lost if such @ Chief Justice does not command the

respect of other bhrother Judges.

Apart from the ar~ointment to the Office of the
Chief Justice, it is obviovs that the Federal Judicial
fervice Commission ung the »tate Judicial Service

Commission play imsortant ond signifiéant roles in the
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selection and apvcintment of judicial officers, Who
then are the members of these commissions?

The Federal Judicial Lervice Commission comprises

the following*:lo9 Cae

a) Chief Justice of UVigeria (Chairﬁan)

b President of ederal Court of Appeal

c) ﬂttornemeoneral of the Federation

d} Two persous, each of whom has been qualifiéd
to practice 28 a legal practitioner in Nics:ria
for a prricd of not less than 15 years
recommended by the Nigerian Bar Associationg

e) Two other perseons, not Leing legal practitioners
who in the npinion of the Fresident of the
Republic are of uncuestionable integrity.

R . . . .. . 11
A Ttate Judicial Zervice Commission consists of: 0

a) Chief Judge of the High Court of the 3tate
(Chairman

b) 4ttorney-Gonersl of the Htate.

¢c) Grand Yhadi of the Sharia Court of Appeal
(if any;

d) The President of the Customary Court of Appeal

of the state {(if any)

ot e s e - A

109, Part 1, 5.7 of Third schedule to 1972 Constitution.
110, Part II, Secticon 3 = of the Third Schedule to
1979 Constitutiocn,

e
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e) A legal jroctitioner of at least ten years
standing appointed by the Governor of the
State. -

f) A person of uniuestionable intepgrity nominated

by the ‘tate Covernor,

Examining the cuestion of independence of judiciary
with respect to the composition of both the rederal and
State Judicial Service vommissions, it can be ohserved
that their number is small especially that of the State
Judicial Service Crmmissicn. The Federal Judicial

Cervice Commission consints of seven members.  And

e e et ot e il

%

acbording to Section 146 (1) of the constitution, the
aguorum for a meeting siwnil rot be less than cne third

of the total numrter of members., It means then, that
only three membars may'coﬁstitute a quorum. In the case
of the states, the commission shall consist of six
members, but such stotes that do not have a Jharia Court
of Appeal and the Customery Court of Appeal, shall
conzist only of four members. There is no requirement
of quorunm specified in the constitution for the composi-
tion of the Utate Judicial Cervice Commission. However,
assuming the quorun recuirement specified by Section 146
(1) of the Constitution is adopted, oﬁly two members car
constitute a quorum to recommend the aprointment of a

judge to the »tate Governor.

The guesgtion 15: can the composition of these
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compissions either at Federal or State levels puarantee
the selection of competent, non-partisan judges for
Miperia® It should bhe remembered that the office of &
Judge 18 a stratesic one in the machinery of government,
it seems that involvement of only two or three people -~
who can in nost cxzses be eusily teleguided by the
executive — in the zelection and subseguent appointment

L
L

of Judges is not .deguate, To further worsen matters,

appointment of most of the judges do not require lepislaw

tive approval. #Al1lss the role to be plaved by each of the
memkers of the ceoaoulsgion is net known. TFf suitability

has to do with commetence, character and integrity, it
stands to reason thot only those who are in a positior

to satisfactorily eveluate these gualities in a prospec-

tive appointee gshauld be entrusted with such tasks,
i8]

In the composition of the Federal Judicial Service
Commission, two remresent . tives recommended by the Bar
Assoclation are included. In the State Judicial wervice
Commission, it is o legn? proctitioner of at least ten
years standing thot is recuired to be nominated to the
commission by the _tate Covoernor. The legal practitioner
need not he nomincted by the State Chapter of the Higerian
Dar Assoclation., Cleurly, he will be less independent
in his awnproach to iscues ond more likely to give in to
pressures from the executive, It wmay also be asked: does

1oy

the representatives o7 the Dor included in each Judicial
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Service Commission erhances the independence of the
judiciary? 1In the United .Ltates of America, the Bar
l.ssociation has a committee on the Federal Judiciary
which has set minimum qualifications and determines the
type of pre~judicial experience for a judge. It is said
that its influence over standards and pre-=judicial
career patterns has proved to be most effective \fsreapcmE.H
In other words, its poarticipation is indirect. It does
not participate directly in the appointment of Jjudges.
Under the new Nigerian constitution, the Bar has been
conceded a right toc participate in the appointment and
removal of judzes excont the Chief Justice of Nigeria.
This to some extent may afford the members of the Bar an
opportunity to recommend only suitable, competent and
capable people, They are largely in a position to know
the capability and moral standing of a legal practitioner
proposed to be appeinted a judge because of the day-to-day
interaction within the same profession., Their opinion of
a good and bad lawyer may influence the commission,
iowever, their presence is more beneficial with regard to
selection and appointment but not in the removal of a
judge. There are two main reasons for this. First, the
identity of these members of the Bar constituting the

commission is known, so that this may naturally have undue

111. Kasunmu, /48, (ed} The Supreme Court of iigeria
(1956-70) 1977} v
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influence on the mind of o judge any time such lawyers
appear before his court, The Jjudpge is instinctively
avware that they are menbers of the commission that is
entrusted to remove him from office. Second, one cannot
rule out the possibtility of nersonal animosity towards

a particular Jjucdre and this may hamper any objective

contribution they can n~ke to the Jjudicial commission.

The participation as chairman by either the Chief
Justice or State Chivf Sudge in thelir respective
commissions seems sound only with regard to selection
and appointment but it is not dezirsble to associate
them with the removel of o judpge from office, With
regard to the sclioction ahd appointment two reasons can
be advanced for the participation of Chief Justice or
the Chief Judge., First, it could bc argued that as
head of the judiciary and embodiment of Jjustice in the
federation or iﬂ n state respectively, their opinion
with regard to degirable gualities of who should be 2

»
Judge may be useful, <“econd, they may have seen the
work of a prospective appointee either at the Bar or
the lower court nnd way be in a position to assess his

competence, character wnd suitability.

The idea of having loymen in the commission is
that they may be able to supply or secure additional
information with rogoard ©o character and integrity of

the person recomoended ~nd probably his local nosition
A L
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and affiliates.

The participation of the Attorney~General
especially with regord to selection and appointment
appears tc be alright in the sense that he will be able
to represent the views ¢f the executive on the matter
and he, being a lawycr probably also of considerable

standing, may make useful contributions in the commission.

Another observation with regard tu selection and
appointment, has to do with the constitutionally required
qualifications, The nualifications for appointment to
various higher bench julicial offices is a call to the
Nigerian Bar with cxperience computed in terms of years,
Can this offer any real assistance in selecting those of
real abllity and charactor? What about those who never
practised law after obtaining their qualifications? In
Britain for example, cnly practising Barristers who have
distinguished themselves in practice have a right to be
considered for judgeship appointment of the superior
courts. In India, there is a2 constitutional requirement
that distinguished jurists may be considered for appoint-
ment, In the United Stotes, although only members of the
legal profession nre chosen for high judicial office, the
choice is not limited tc¢ those engaged only in the task
of advocacy. In focet, most judicial appointments are

made from among lewyers whose work does not at all
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resemble that performed by an active English Barrister,
such as members of the Zxecutive, the Legislature or

law faculties, who have not engaged in legal practice

for many yeers. Por exanple, amons the members of the
Tnited States Supveme Court in 1954, *5°0 eipght of its
members were appointe? from among the groups just mentioned
- four were appointed directly from positions in the
executive branch, twe Irom the benate, one from a law
faculty, and one, the Chiefl Justice, from the governcrship
of the Ltate of Uxlif-rnia. “/hile the ninth was elevated

from his seat on a Court of sppeals,

e It is subwitted with resmect that meaningful judicial
cuclifications cannot simnly be legisiated. The gualities
we seek, particularly the intangibles, such as the charac-
ter, temperament ~nd ability, require discriminatory
choice; virtues of intersrity, courage, patience, humility,
kindness and understaniing human nature are matters which
although may not be lesislated are very significant and
important in the consideration of prosvective appointee,

It seems to me therefcore thrt the constitutionally

Prescribed qualifications are only ninimum requirements

0]

howing that at least only leogally qualified persons
are eligible for avpointments to certain courts, In

view of the uniqgue position of the superior courts of

P

113. Isiaku, A,0, - Unoublished LL,¥ Thesis, p.188
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record only those who have distinguished themselves
either at the Bar or 3ench or legal academics of high
scholarship and distinction who have satisfied the
requirements of dection 211 (3), should be recruited to
high judicial cffices., Recruitments can also he extended
to suitablie mcubers of the executive or legislature who
satisfy the reguirements of Section 211 (3) because
althbugh experience in legal practice is iwmportant,
“intelligence, academic and research polentiality is a

desideratur a2t the supcerior courts.

It is also choerved that the appeintment of certain
Judges do not reguire the confirmation of the Senate (for
federal judses) nni State House of Assembly (for state
Judges). The cuestion can be asked whether by that the
constitution intends to imply that those Judges are
inferior. Why sheuld some judges be subject to
legislative check while others are not? Since judicial
selection and appointment do not depend on the consent
of the people as thnose of the legislature and chief
executive, it appears that if requirements of democracy
are to be met, peoples' elected representatives in
government should be actively associated with the vroces
of appointment =znd even removal of judges. Secondly, this
will also help to displace the argument that judicial offices

not subject to lesislative confirmation are less important.

Another problem which 1s not clear is the procedure
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and process of selection, VWho will propose name of
prospective appointees to the commission., Will
Judreship vacancies be advertised for eligible persons
to apply to the commission® Without submitting the
names of many eligible people for consideration, how
can the commissicon select the most competent and
suitulble people” The way and manner appointment of
judres are conducted in mystery and secrecy in this
country will definitely aifect and restrict the range
of competent persons who may present themselves for

consideration for apnolntment.

TENUR: OF JUDGS3:

The second and wmest important principle of the
concept of a fair trial is that judges should be
absolutely independent of sovernment. Security of
tenure is one of the curdinal safeguards of ensuring
that judicial functions will be properly performed.
Unless judges are free to reach their decisions without
influence from the executive and legislative branches,
constitutional muarantees wither and die and justice
fades away. Jecurity of tenure here means {(a) that a
Judge should not erdtertain any fear of removal while
discharging his duties until his retiring age unless
with good cause =mi according te a fair removal
procedure; {(b) sufficient pav and pension after

retirement to dissunde him from corrupt tendencies;
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(c) unnecessary pressure of any kind from any guarters
in the discharge of his duties, According to United

114
T4 e 5g quite evident thst one

States Supreme Court
who holds his office orly during the pleasure of ancipker
cannot bhe dependent upon to maintain an attitude of

independence against the lattert's will,®
a)} Removal:

Various methiods sl devices have been employed
in different countries =t wverious tTimes in order to
uarancee the sceurity of tenure. In both America and
Britain, the estiilished rule is that the tenure of
Judges is during good behaviour. Judges in Britain
are removable only throusit an address supported by
twow-third vote in the TIarliament. This was the position
in Nigeria under the 1963 Nigerian constitution., an
address by each licuse of Parliament supported by
two-third majority to the President or Governor (as the
case might be) was an essential condition of removal of

a Judge in office,

In America, the federal constitution provides that
a judge may be removed only through impeachment. The
procedure is laid dovmn in the constitution. The ilouse
of Representatives institutes the lmpeachment proceed-

ings, usually by demznd from a member that a e>mmitiee

114, Humphrey's sxecutive Vs, United States, 295, 602
629 (1935},
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be appointed to investipste the official conduct of a
certain person. Aalter the investigation by the committee,
the Committee's leport, if adverse and if adopted,
constitutes the actual impeachment, which is analogous
to a criminal indictment, The impeachment charge is then
sent by the House tc the Senate, where the person ilmpeached
is tried., The House conrducts the prosecution through
managers appointed for the task. Conviction reguires the
concurrence of tuvo-tiirds of the members of the Senate
present. The jud:ement on impeachment may not extend
further than the renoval from office and disqualification
from holding any sovernment office in the future., The
individual convicted may also be liable to criminal

indictment, trial =nd punishment according to law,

However, o Judpge who 1is being impeached is entitled
to notice of the chorges aﬁainst him and an opportunity
to be heard., Customarily the House before sending an
impeachment to the CDenate for trial, would receive
evidence bearing on the charges made against the Judge
sought to be impeached, In the Senate also, an

opportunity is afforded the judge to present his defence,

In India, rewoval of superior court judges 1is
governed by THI JUIE (INCUIRY) ACT 1968, Under it,
removal of a Judge 15 largely in the handes of the

legislature and an independent tribunal. Usually, a
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notice of motion praving for removal of a judge is
expected to be adopted by the simple majorify of all

the members of Pariiament., The motion if admitted, an
independent committee for the purpose of waking an
investigation inte the «srounds on which the removal is
sousht., The committee 13 usually headed by a distine-
smuished superior court judse and a distinguished Jurist,
The charge or charges con then be ffamed and the Judpg
sought to be removed is notified in wriling., He is

riven an opportunity of presenting a written statement

of defence, Wherc it in alleged that the judpe is

unable to discherse whe dutieg of his office efficlently
due To any physical or mental incapacity and the
allegation is denied, the committee may arrange the
appointment of a edical Soard who will undertake the
medical examinaticn of the judge and submit a report to
the committee, Wi committee at the conclusion of the
investigation, then submits its report to the legislature,
If the report of the commitﬁee finds that the Jjudge is nct
guilty of any misbenaviour, or does not suffer from any
incapacities, no further step is taken by the legislature
and the motion is dropped., If the report finds that the
Judge is pguilty, then the motion together with the report
of the committee is Lalten up for consideration by the
lemislature, If the motion is adopted by simple majority

of all the membars o7 the legislature, then the wmisbehaviour
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or incapacity of the judge 1s deemed to he proved and
an address praying for the removal of the judge is

presented to the President of India to remove the judsge,

Under the newv 1979 Migerian constitution, the
method to remove a Juiiclal officer is provided in
Section 256, A judicial officer may retire at the ape

of 60 years and suall retire at the age of 65 years,

There are two ethoeds of removal, depending on
the particular juilicisl office involved., All Judicial
officers of the Podceration heve been divided intc two

categories, &

The first method iz removal by the chief executive
acting on an address from the legislature., The Chief
Justice of Nigeria may e removed by the President
acting on an addressg supported by two-thirds majority
of the Senate. The Chief Judge of a State High Court,
the Grand Khadi of a Sheris Court of Appeal or the
President of Customary Court of aAppeal may be removed
by the Governor acting on an address supported by
two-third majority oif the Ztate House of Assembly praving
that the judge in question be removed for inability
(whether arisine fron infirmity of mind or body or for
miscomduet or controvention of the code of conduct), The
second category of recval will toke in justices of the

-

Supreme Court, Fresilont »f the Federal Court of Appeal,
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Chief Judge of the Federal High Court, Judges of the

- Federal High Court, Judges of the High Court of the
State, Khadis of the Sharia Court of Appeal., For the
removal of any Judicial officer of the second category,
recommendation of the Federal Judicial Service Commission
for Federal judicial officers and in the case of state
judicial officers that of the State Judicial Service

Commission is required,

Althoﬁgh thére are problemé of security of tenure with

regard to the first method, the problem arises more

from the second method of removal which is set forth

in Section 256 (1) b}, This provision states that in

any case other than aboye, removal will be, Y..by the

- President or, as the case may be, the Governor acting

on the recommendation of the Federal Judicial Serwvice
Commission or the Jtate Judicial Service Commission that

the judicial officer be so removed...”

In this second method, the role of the legislature
is bompletely annihilated, There is no requirement of
participation by a legislative body, Firstly, there is,
" 1like the appointment of Jjudges, discrimatory treatment
of the Jjudges. The power to remove all Federal Justices
other than the Chicf Justice of Nigeria is wvested in the
Federal Judicial Zervice Commission. And the power to

- remove all state Jjudges other than the three already
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mentioned, is vested in the State Judicial Lervice
Commission. .lthough not stated explicitly, it seems
clear that under Section 256 (1) (b), the President or
the Governor is obligated to act upon receiving a
recommendation for removal from the appropriate Judicial
wervice Commission, The issue therefore is: is security
of tenure and independence of the judiciary secured by
placing the power of removal in the Judicial cervice
Commissions as provided in Lection 256 1) (b)? Or
would security of tenure and independence of the
Judiciary be better secured if, instead, the power of

removal were vested in appropriate legislative body?

First, Part I, Lection 7 of the Third Schedule of
the constitution provides that the Federal Judicial
Service Commission shall consist of seven members., The
quorum shall not be less than cone-third of the total
number of members, Thus, three members out of seven
may constitute a quorum. The result is that any decision
taken by the majority vote under Section 146 (2) of the
constitution - that is by two members out of three
present and voting can remove Federal Judges other than
the Chief Justice of Vigeria., Even assuming that all the
Seven members atitend the meeting concerning removal, the
votes of only four persons would be sufficient to remove

a judge from office.
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The situation is similar as to the State Judicial
Zervice Commissions, Fort 1T, <ection 8 of the Third
Schedule of the constitution provides that a State
Judicial Service Cemmission shall consist of six members
in states having Jharia Court of Appeal and a Customary
Ceourt of Appeal, The state not having any of the these
shall consist of only four members, /Assuming full
attendance, the power of removal is in the hands of
four persons in sintes having a six-membor commission
or three persons in swates having a four member
compission. ®o quorum requirements are specified in
the constitution for the Ztate Judicial Zervice Commisions,
However, assuming the Ttate Judicial Zervice Commission
decides to adopt ihe some guorum requirement as
specified by Section 146 {1) for Federal Judicial Uervice
Commission, it would he possible for votes of two members
to remove any state judsge other than the Chief Judge of
the High Court, the Srand Fhadi of a Sharia Court of
fppeal, and President of o Customary Court of Appeal.
Clearly therefore, the power of removal of most judges
whether at Federal cr State levels lies with extremely
small number of peoyle. Cguite apart from the identity
of the commission memburs, the very small size of the
comnissions can make it casy for executive influence or
manipulation and certainly this erodes independence of

the judiciary, /heress nanipulation of a large body
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would prove difficult, outside parties could easily

exert decisive infiluence on these small commissions.

The second factor relavant €o the security of tenure
and tadepenience of the Jjudiciary is the identity
of the commission members. The Chief Justice of
ligeria is the Chairman of the Federal Judicial Service
Commission having the pover to remove from office his
fellow Justices of the Supreme Court. This factor
undoubrtedly would repress the freedom of mind of a Judge
since the Jjustices knov that the Chief Justice is thne
Chairman of the commission that could remove them from
office, they are liiely tr be subjected to undue influence
by the Chief Justice., For example, there may be
occasions when the Jjustices would like to express views
digsenting from tiwoze of the Chief Justice but this
factor may tend to suppress them and thus very often the
views of the Chier Justice would become the view of the
majority. The cnse may he different if this fear is
removed, FPerhans 1t may e said that this fear would
have little influence on the independence of a Judge
in routine cases ilnvolving non-controversial issues or
cases, But in importont cases involving controversial
issues particularly uolitical issues, a Judpe would be
concerned with losing uig Job. It does not mean that

the Chief Judse wmav Jirectly influence other Jjustices
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in an undue manner. izther, the influence would be
subtle and indirect. In highly controversial cases,
the justices may zimply he less willing to oppose the
views of the Chief Justice because he 1s the chairman
of the commission whichi hos power fto remove them from
office. Justices moy not wvoice their opposing views

with the same stren-th and conviction they might

gctherwise have done,

The above argurient srplies mutatis mutandis to

the Justices of the Feleranl Court of Appeal. As the
President of the couwt, e is zlsc a member of the
Federal Judicisal service Commission and thus poses
threat te the independence of the Justices of the
Federal Court of ppocl. In fact the membership of
the President of the rederal Court of Appesal in the
[Federal Judicial Zervice Cormmission appears ancmalous -
in that it e¢learly contradicts the rules of natural
Justice -~ one shoulld not sit as a Judge in one's own
cause. It can be s.i¢ here that if the PPresident of
the Federal Court of iniesl is friendly with cther
members of the commission, he is not likely to be
recommended for removal from coffice regardless of his
actions, If on the rther hand, he is not frlrendly
with other members, he may be unjustifiably recommended

for removal, In eithsr case, the independence of the
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Judiciary is in Jeopordy,

By making two members of the Bar members of the
commission and directly involved in the removal of
Judges may have an zffect on the independence of the
Judres also. The members of the Dar who are members of
the commission would in all probablility be appearing
before the courts., &~ judge is subject fTo influence in
a particular case if ke knows that the lawyer arguing

cne slde of the ci2e has a large share of power to

remove him from oidice,

The chiliing effect referred to avove also exists
at the state level, Turt Il Section 8 and 9 of the
Third Schedule of the constitution provide that the
Chief Judge of a state i:irh Court, the Grand Khadl of
the Sharia Court of opcal, =znd the President of a
Customary Court shall be members c¢f the State Judicial
wervice Commission having power to remove from office
the judges of the sState 'igh Court, Khadis of the Sharia
Court of Appeal nnd judges of the Customary Courlof

appeal.,

More seriocus ix the pnresentéof the Attorney-Genersl
of the rederation or the state in the commissions. Under
Section 138 and 160 of the constitution, the Attorney-
General of the Federation is a Minister of the Government
of the Federation, havin

+ the power to continue or

]

b
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disconfinue at any stase before Jjudgement is delivefed,
criminal proceedings acesinst any person before any

court other than a Court-ifzrtial, He is the chief
prosecutér of criminal offences created by an fct of

the Mational Assembly, . person who has the power to
decide, initiate and undertake criminal proceedings
apainst any person cnd whose depariment argues cases

for the executive hronch before the federal Jjudres,

has the power as a memiber of the commission, to partici-
nate in the removzl of judres before whom he appears as
government prosecutor, The cuestion is: wouldn't the
presence of the advocote who 1s arguing cases before

the judees in whose removal he has a substantial power
have influence on the judges? It seems to me it
might., Only very bold ond ccurageous Jjudees may remain
unmoved in such circumstrnces. Secondly, by making the
fittorney~General a menber o¢f the commission, the consti-
tution seem to have riven the I'resident of the Republic
a direct voice and indirect power in the removal of
Judges. The .Attorney~CGeneral is a Minister in the
executive branch apnointed by the President. Like

other ministers, when the ~ttorney-General acts, he acts
in accordance with the iresident’s general instructions.
As a practical matter therefore, although Section 145 (1)
of the constitution states that the commission shall

not be subject to the control of any other authority or
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person, the possibility of nresidential influence
through the Attorney-Gensral's membership cannot be
ruled out, This scrsument also applies to the presence

4

of State Attorney-Ceneral's membership of 5JSC,

It may also be observed that while tection 256 of
the constitution says among others that a Jjudse could

be removed on the rrounl! of contravention of the Code

ty

of Conduct, the Fifth schedule to the constitution
provides the code of conduct for public officers, A
Judicial officer hag been listed in the 1list of public
officers to which the code 2f conduct apyplies - which
means a Judze is covered by it. The question is: if a
Judge contravenes ihe code of conduct, is he liable to
be punished by the Code of Conduct Tribunal or is he to
e proceeded against unter Lecticn 256 of the constitution:
Since the constitution :dces not exclude one or the other,
it seems uncertain vnether the Code of Conduct Tribunal
can punish a Jjudse and at the same time an appropriate
autherity can proceed under bSection 256 of the constitu-

tion,

(b) Salary snd Pension:

Apart from the tenure cf office of the judsmesn,
ancther area of influence and pressure on the Jjudiciary
by the executive ~d lurmislature has to do with the

financial requirements of the Judiciary plus their up<kcep



during their tenure of office and after retirement,

Under the new constitution, the powers of
Government at beoth Jedzral ond State levels have been
demarcated, Bach orron of the Government is intended
to serve as a watci-dog or as the primary balancing
force against inherent cbuses by the other, According
to Dr. Bala Yusuf hOne can equate each of these three
components to a st o»f ftriplets, cof same authority or
parents, who have Loen hestowed with equal status and
functions and with some exvressed powers of checking
one another's role vith a view to guaranteeing an

equitable, stable wiid hormonious system, 115

Explaining 2 similar positicon with fegard toc the
United itates of smerica, the United States Supreme
Court described the sepcretion of powers doctrine in
the following terns:

The fundamental necessity of maintaining each of
three general depsrtments of government entirely
free from the control or ceersive influence
direct or inlirect, of either of the others,

has often been stressed and is hardly open to
serious question. oo much is implied in the
very fact ¢l tThe separation of powers of these
departments by the constitution; and in the

rule which recosnices their essential
co=-ecquality, 16&

- &1 e e

115, Sunday MNew liizoeria 19 Tecember, 1981,
116, Humphrey's ‘xecutive Vs, United States {1935)
295 p.602,
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This being the csise, anything that will appear
to make judiciary =t & greater disadvantage in
relation te the executive or the legislature or that
they have something either to gain or fear from the
two branches will certainly not be in the spirit of
the independence of the judicilarvy.

With regard ts the salaries of the judiclal

officers, Section 75 {1 of the constitution provides

federal judges shall Le »aid such salaries as may be
prescrived by the :oticnal Lssembly, These salaries
and allowances are to bhe a charge upon the Consolidated
Revenue Fund of the rederstion, which means that it is

not subject to vote hy the 1egislature.1l7

Not only

that, their salarics camnot be altered to their

disadvantage after their appointment, except the

allowances, Similarly, cection 116 of the constitution
secures the salaries navable to the 3tate Chief Judge,

Judges of the Hich Court, Grand fhadi and ¥hadis of

the Sharia Court of inpeal, Fresident and Judges of the
Customary Court of ;opeal. Their salasries and allowances are a
direct charge on the Consolidated Revenue Iund of the

state which cannot he alteored to their disadvantare

PP —.

117. 5. 78 (2) of 1977 Constitution.
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after appointment; only alldwanoes can be. .The
salaries and allowances of the judges of the lower

L J
bench is still ualer executive control, but happily
their conditions ¥ zervice including promotion is now

constitutionally under the Ctate Judicial bervice

Commission. .

To some extent, the constitutional provision
concerning the security of salary seems alright for
Judicial officers, -lthoush their allowances can
be altered to their Jisadvantage, this can be countered
by the argument thot 1t is only the salary that is one's

reritimate entitlement, allowances being more or less

a priviledge.

Pension rights is srovided for by Section 255 (2)
of the constitution for judiciasl officers at both
Federal and State levels., iny judge that retires at
the age of 65 and wac has served for a period of not
less than 15 years iz ontitled to his annual salary at
the time of his retiroment as pension for 1ife.
Similarly, those who retire at 65, but who have put in
less than 15 yezrs shall also be entitled to pension
for 1ife at a rate vro-rata the number of vears he has
served as judicial officer. Any other case apart from
the apkove, the pension and other entitlement benefits

may be regulated by an ¢t of National issenbly or by
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a law of State asgembly., This constitutional provision
seems unsatisfactory on two main grounds., First, more
recognition seems to bLe attached to the age of retirement
for pension henefit other than the number of years of
service. For exannle, if a person 1s appointed a Judgze
at the age of 35 yerrs znd retires at the apge of 60 or
G4 after about 2% +to 25 yvears service he is more at a
disadvantapge to a perscn who is appointed 2 judge at
the apge of 50 and rotires at the age of 65 years.

While the former's yension is as determined by a law

to be passed by the lerisltoture, the latter is entitled
to his salary for life. oecond, there appears to be

no security of pensicn for any judge in Nigeria who
retires before the age of 65 years since their pension
and other entitlerncnts ure 28 prescribed by the

respective legislatures,

Fal

(c) Budgetary Position of Judiciary:

The day-to=lay financial regquirements for the
Judiciary is another area affecting the relative autonomy
of the judiciary vis-a-vis the executive and the
legislature., .according te ¥r Justice Layiwyi, a retired

Judge of the Kano liigh Court.

"The Jjudiciary is often referred to as the
third arm ol Goveriment but the constitution,
in trying to resard it as such, has not
made encuirlh nrovisions for its effectiveness,
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The Judiciary still has to go cap in hand
begging for funds for its upkeep., The
Legislature anii the executive can vote
certain amounts Tor themselves and they
allocate vhalt they deem fit to the
Judiciary, .hen the Judiciary needs
" scomething it has to 7o to the executive
and wait for apwroval. 4S8 a result,
the judicizry is potentially powerless
and impotent, 118

Under the constitution, all expenditures must

be approved by the legislature - thot is to say the

. 119

tational and JStote ssemblies In ; ractice however

the annual budget »f the judiciary is usually subjected
to screening by the executive and subsequently by the
legislature and Tinally assented to by the chief
executive., By comrnarison, the executive pronoses its

own budgetsry needs although this is subject to legisla-
tive scrutiny and approval. Similarly, the legislature
proposes its own budretary needs and invariably approves
its own estimates suibject tc assent by the chief exccutive,
although any veto by the Chief Lxecutive can be overriden
by twe-thirds mejority of the legislature. This state

of affairs has made the z2ccounting status of the
Judicature not as near enhonced or autonomous as that of
the other two arms of povernment., .t the federal and

state levels, the Tinencial regquirement of the judiciary

[P

118, Wew Nigerian - June 19, 1981.
119, Sections 75 and 113 of 1979 Constitution.




-85 =

is at the mercy of the two arms éf geévernment.



CHAPTER V

OB sRVATIONS AND SUCGESTIOND

w3 stated enrlier the main aim of this thesis
ig to analyse and appraise mainly the new 1979
constitution of the Federal Republic of Nigeria with
a view to finding out the extent to which independence
of the judiciary has been secured under it and tc
sugrest (Lf necessary) other policy options for

adoption by the pelicy-~makers,

lfany ¢efects and anomalies are observable with
respect to tne method of selection, appeintment and
tenure «f oifice of judges especially with regard to
the superior courts., This concluding chapter ainms
at summorizing these anomalies. Recommendntions have
been rmade wilich the author hopes, if adopted, will

enhance independence of the judiciary in Nigeria.

1) Seclection and Appointment:

N

i} Dection 211 (1) of the constitution vests the

o+

appeintment of the Chief Justice of Nipcris a
the discretion of the President subject to
confirmation by a simple majority of the jenate.
Here the bFresident need not receive any rec-mmenda-

tion from any independent committee or commission,

The author is of the view that without a proper

-90~
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advice, the Fresident is unlikely to know about
the leernl ability, knowledge of law and intesrity
ol ony rroposed appointee, The danger exists

in o I'resident appointing any lawyer of 19 vears
exrerience who may not command respect of his
hrother Jjudees at the Supreme Court and hence
disharmony in the dispensation of justice from

the highest court in the land,

il
i
R

spuointment of some judses at both the federsl
and state levels is not subject to legislative
aproval. There seens to be no reticnale in this
digscriminaticn, Those judges not subject to
lesislative approval will naturally feel inferior

to those thoat are,

iii) The quorum requirement fﬁr the meetings cof FJSC
provided by Section 146 of the constitution which
may by extension apply to 3J5C has made the
compocsition of the two commissions too smail that
it can bhardly be relied upon to recommend suitable,
capable, non-partisan Judges at either the federal

or otate levels,

The iceal appointment procedure to judicial office
ought to be in the hands of those who can be relied upon
to base tnelr cholce on gqualities which make for judicial

1.

office., The real catalyst of justice in any country is
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the Jjudee, This being the case, an independent
selecting committee consisting of the bench and the
bar are more likely to possess an intimate knowledge
of the lezal 2bility of the person under consideration,
They arc ~lso more likely to have a sufficiently accurate
estimute of such a person's antecedents, character and
reputation including integrity in the context of the
lepal wrofession or the judicial service, as the case
may he, as well as his petential capacity as a Jjulre.
Information resarding these gualities can hetler te
obtainad frow the Bar fcsocintion 1f the proshnective
candidate is procticing or fiom the Chief Justice or
Chief Judse 1T the person under consideration for
appolintment is in the judicial service., The part to
be played by tho executive in the appointment should
necessarily be limited because they are not in a position
to coument on the legal ability, knowledge of the law
and Juiicisl poientiel, The idea of having laymen of
unguestionable integrity to partake in the Jelectinn
Committee is that they may be abkle to suprly or secure
additional information with regard to character and

integrity.

Tne present compedtion of both the FJSC and &4sC

o

comprising the Chief Justice or Chief Judre, . ttorncoy.-

Generzl ond representatvives of the Bar seem to meet the
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abbve requirements exoébt that it is (a) recommended
that all judicial officers should further be suojecteéi
to legislative approval - Senate in the case of federal
Judicial officers aml House of iAssembly in the case of
state judicial officers: (b) the quorum requirement for
FISC providel in section 146 (1) of the constitution
_should be deleted in the constitution. +11 the seven
members of the commission at the federal level and all
the members of the commission at the State level should
be present and partake in making a fecbmmenﬂation to
the Chief Lxecutive tefore the final endorsement of
their respective lezislatures, This recommendaticn in
essence incluie an amendment of Section 211 {1) which
allows the I'resident absciute discretion in appcinting
the Chief Justice without a recommendation from an
independent ielecting beody,

2) TENURE OF OFFICE:
(a) Removal:

i) Jection 2506 of the constitution has created
twoe methods of removal of all judicial officers,
The first method is removal by the Chief ixecutive
actir~ on an address from the legislature. The
second methcd 1is removal by the Chief fxecutive
on the recommendation of [FJEC or 3J5C as the
case may be, The first method of removal may

be gaid to be fair but it is not without problems,
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Ol

The feaéon is that there is no requirement that
the Jjulme sousht to he removed will be accorded

a hearing or have his case properly investigated,

A lesisiative body can hardly be trusted with this
type of assignment without any checks and balances.
The unrerorted case of Bornu Ltate Government
sssembly and Justice Kalu Anya where the lHouse of
Assembly of the Ltate within a few hours resolved
to remove the Chief Judge is a classical exanmple

of this,

The zecond wmathod of removal is much meore dangerous,
It has 2 rnegetive rather than a positive impact on
the security of tenure znd independence of the
Judiciary. The FJSC and 3J3C as now constituted,
Chief Justices cf various courts at federal and
state levels have a say in the removal of other
Jjudges on their particular courts. The /ttorneys-
General ot federal and state levels have a say in
the removil of judges before whom they appear =nd
argue their cases, Even the representatives of
the Bar ..ssociation who may be members of the
cemmission and may be appearing before these
Judzes have a say in the removal of judses, The
President of the Federal Court of Appeal is a
member oi the very boedy that has power to remove

him from oflfice, Since all these officers haove
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direct day-to-iday dealings with the judges it is
unreasonable to expect them to be impartial while making
any removal recommendaztions., Besides, their identity

is known to the judres and this will adversely affect

the independence of the Jjudges in their dealings with
these officers., ‘Awort from this, the guorum requirement
provided in Section 146 (1) of the constitution has made
the compostion of Thoth FISC and SJISC s¢ small that it con
ezsily be manipulated Ly outside influence and particu-

larly the Che&f iIxecutives,

It is recommended that the members of FJISC and
SJ5C should he completely divested of the powers of
removal of ail the superior court judres. Instead,
this power should be vested in the appropriate legisla-
tive body., The lmportant merit of this is that the
legislature vould not ordinarily come in contact with
the Judges in thelr daily working activities, secondly,
the question of removal of a judge has the chance of
being well debated before a decision is taken by a special
majority generally two-thirds of either the Senate in the
case of Federal judicial officers and a House of Assembly
in case of Utnte judicial officers. However a statutory
process akin to an Indian ict - THE JUDGES (IMGUIRY) ..CT,
1968 can be passed by both the National and State nssemblies
to puide the removal of Jjudpes. Under the Indisn law, the

following process 1z followed in the removal of a Judee,
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When a.compiaint for miséoﬁdﬁct, breéch of bodé of
conduct or incopaclity is lodged with a legislature, a
simple majority of the legislature may adopt a motion

10 have the wmatter ilnvestigated., The Speaker constitutes
an independent judicial committee consisting of a distine
guished judge and other members to have the matter
investingated. OChorze or charses can then he fromed by
the committee unl the judge against whom an allezation

is made can Ve netified in writing. He is given a full
opportunity of wmresenting his defence., Where the
allegation incluies incapacity due to any mental or -
rhysical causes ond this is denied, a Medical 2oard is
aprointed tc undericke the medical examination of the
Judge, At the conclusion of the investigation a report

is submitted to the legislature.

If the committee finds that the Jjudge is not
guilty or dees not suffer from incapacity no further
sten is taken by the legislature., But if the report
finds the judge guilty, then a motion topether with the
report of the committee is taken up for consideration
by the legislature. If the motion is adopted Ly simple
majority of all the members then the misconduct,
misbehaviour or incapacity is deemed to be proved and
an address praying {»r the removal of the Jjudge is

presented to the Unief Ixecutive praying that the julze
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be removed. Under these circumstances, the bExecutive
only has a nominal r2le to play in the remcoval of a

Judge.

If these safety valves, checks and balances are
adopted in liizerio, this will, hopefully guarantee the
security of tenure of our Jjudges; at the same time allow
swift removal of unsuitable or incompetent Judges from

office,

b) Salary and Pensiont

Constitutional wrovisicn regarding salaries which
makes them o charge unon the Consclidated Fund of either
the federal =y the stnte seem alright. The problen
concerns Section 255 (2) of the constitution which
provides for pension rights of all judicial officers.
This provision seems unsatisfactory because (a} more
recognition seem to bhe attached to the age of retirement
of a judge than the number of years of service., Only
those who retire at the age of 65 years and have put in
not less than 1% years service are entitled to their
last annual szalary as pension for life. Similarly those
who retire at 65 bDut have put in less than 15 years will
receive pengion Inr life btut on a rate pro rata the
numnber of yeocrs the judse had served., Any Jjudge who
retires before the ase of 65 even if he had served for

30 years can only cet his entitlement as prescribed by
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either the National Assembly far federal judicial officers
or State Assemblies in case of State judicial afficers,
There are bound to be divergencies in entitlement

benefits of Jjudges iw different states.

¢} Budgetary Position:

Section 75 and 113 deals with authorisation of
expenditure of the federation and states respectively.
Both sections require the legislature to approve the
financial requirement of all organs of government.
£8 a practical matter however, the accounting status
of the judicature is not 28 near enhanced or autornomous
as that of the other two arms of governmént; In many
states, the estimates of the judiciary is subjected to
both executive and leglslative scrutiny, These state
of affairs do not enhance independence of the judiciary.
Given the expressed seprration of powers underlined
in the constitution, it is more appropriate for
the judiciary to submit its budgetary proposals
directly to the legislature thereby eliminating
l the executive branch,. Such process would
likely restore the self-confidence of the judiciary:
its status would 21ls¢o be raised to an effective third

arm of government at both federal and state levels.
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(3) LOWER COURTS:¥

The position of Magistrates, Judges and members
of the Area and Customary Courts now vested in the 5J5C
by the constitution by Third Schedule Part I1I, Section
9 (d), is a welcome development. The commission is now
incharge of appointment, discipline and removal of the
Magistrates and other judges of lower courts unlike
when they were under the Public Service Commission.
Since the composition of the commission is predominantly
egomposed of judicial officers and these judicial officers
do not have day-to-day dealings with their activities
it is the view of the author that this will encourage
independence and impartiality of the Jjudiciary at the
lower levels., 1he presence of the commission may instil
some sense of responsibility and preyent abuse of Judicial
powers by the judges at the lower level since most of their
cases go on appeal to the superior courts and they know
that the heads of these superior courits have substantial
say in their removal and discipline. It is further -
recommended that the appointment, removal and discipline
of all other supporting staff of the judiciary should
be under the commission., This is the position, for

example, in Jirer State,

However, the present criminal jarisdiction of all

the Area Courts in the Northern States in particular
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should be drastically reduced. Section 33 (12) of the
constitution provides that no person shall be convicted
for an offence unless such an offence is defined in a
statute., It is the contention of the author that the
educational and legal background of the majority of
these judges nre such that they can hardly comprehend
the criminal laws of the land or the ingredients of most
offences in statutes which they now have Jurisdiction to
enforce. Beczuse of this, a lot of injustice is
perpetratéd in these courts and this does not inspire
confidence of the generality of the populace in these
courts. The author feels that the Fundamental Rights
enshrined in Chapter IV of the constitution could be
denied to most MNigerians if they continue to be tried
by these Area Courts, The idea that the cases tried by
them are subject to appeal is hollow because injustice
would in most cases have been perpetrated before the

cases are re-decided on appeal.

* This discussion has no direct relevance to the
topic of independence of the Judiciary but the
. recommendations may enhance confidence in the
Judiciary at lower levels.
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