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ABSTRACTY

BACFGROUEKT T0 THE SIUDY,

law and Jastice sxe an 0ld as mankind, chere is mo soalety that
can exiet without 1av and Justice., It can slgo te sajd thet mo
politicz) syetem will succead if it{ lmcks u sustainadle legal
framevork, Bigeris a8 a couniry ic no exception. Sines Independence
and infuct before it and thereafter, wiseris had been trying to
establisgh & sound oliticel aystem beagd upon a strong and formidable
legal framevork. pnt the fregiient intervention of the military
in the politicel cremand the inabllity of the judiciary to effectiwely
internrete the supreme law of the land (S.e. the Commtitution) muade

this impoanible, FHence the essence of this research.

For instsncs beforw yigeria got ber independence from the
rreitish in 1960, there wexe some [orus of legal framevork in existevnce,
n the worthern pert of wigeria, there was the Sharia 1awve applicsble
to the puslinm end native cuntomary laws and customs spplicable to the

worthern minorities,
In Southern and other parts of migeris mative

lawe and customs wemr applioable.

Wiih the colonisation of pigeria by the pritish around the 1Bth
@Q4d 19th eentury, English @ooaon Taw, dootrines of equity and good
goncience waa intreduced into Nigeria. »he Sbaria Taws, native Jaws

and oustozms slready in existence were allowed o exist ut mudjeot to
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to alteration and modifications based upon repugnancy test' of
equity and good concience,

At independence in 1960, the yigerian judiciary remained
aloost the same an the pritish Colonialists established it.

The new civilian regime took over the political administration
of vigeria under the 1960 independent constitution and the 1963
Fepublican Conetitution, These constitutions were based upon
the pritish parliamentary system of government. This marked an
important march towards the practice of democratic system of

govermment in wigeria.

pnfortunately, the civilian regime déd mot last long. Theve
were reports of official corruption, mismanagement and embeszlement
of public funds by government officials, Ethnic4ty, regionalism,
and sectionalism were the politios of the new civilian regime,

[RA% TR
This bad political situation wss gradually publivh yigeria

{nto snmarchy. The military quickly woved in and took over the
eivilian govermment through n bloody coup dretat on the Sth
Jaruary, 1966, The judiciary foumd it rather ufﬂultj;lluttu
the validity or invalidity of the new military regime, This
marked the end of the first vepublic and the civil var started

in 1%‘.

mhe military held on to power even after the civil war from
1966 to 197owm, There were series of coup dretats and counter
coup dretats even within the military. It vas on the 1st pctober,

1979 that the military rdgime of Major Gemeral pmurtala/odbasanjo
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handed over political power to the elvilisn regims of Shehu

Shageri, 7Tims began 'he second Republic with the 1979 presidential
constitution,

Lixe the 1960 and 1963 constitutionp the ktmtiu) legizlative
and judicial powers were smehrined in the 1979 Federal Constitution,
the constitution of the Federal Repudlic of xigeria, 1979, was
declared to be the supreme Lav of the land vith democratio principles’
y!' separstion of powers, Bule of Lav and independence of the

/' sudiclary,

The civilisn regime lasted for only four ywaws (1979-1983)
and it wam sdout to bagin its second term, bt wnfortunately the
militory struck again on the 3ist Decewber, 1983, igain the judiciary
was in a state of indscision elther %o deolare the military putach

illeyal or mot.

rhe puhari/Idtagbonsa military regime 413 not last long. I
lasted for about 20 monthw (Deceaber 31, 1983 ~ August 27, 1985).
General rabangida took over by a counter oocup dretat on 27, August,
1985, habsnglde military regime also witneased series of counter
conps vhich were unsucceasful with, lost of several liwes., He
propined to handower to the oivilian regise in Augest 27, 1993,

Tt proved futils and led to the most serious historic politiocal
jepasse in pigeria following the anrmlment of the June 12, 1993
election by the nabangida regime, Onoe more the wigerian judiciary
was plunged into serious confussien., Court'a rulings and orders

vers more of ten than not disoheyed espscially hy the military,



Several high courts were passing series of injunctions and
orders against the rulings and decisions of similar courts of
egual jurisaiction, Even the Supreme Court was demied the power
to interprete or adjudicate on matters affecting the military in

N'.’r-

The Babengida regime was forced to 'step-aside' and usherred
in the Tnterim yational coverrment of Ernest Shonekan to serve as a

temporary civilian sdministration until another election was held,

rThe interim National covernment did not last long, it was
t techniocally* overthrown and »placed by General Sani Abacha, another
rilitary regime, At the time of the writting the Abacha regime is
finding it difficult to govern the unstable political system, Meamnwhile,
the judiciary seems to be awaken to its constitutional function
of interpretation and adjudication of conflicts and disputes between
the civilians and the military in power by making series of Judicial
Fromouncessents, U'ne military alvaye countered the courts decisions
by passing 'ouster clanses®' decrees which prohibits the courts

fronm deciding any matter that imvolves the military administration,

rhis dissertation is concerned with the handicaps or limitations
of the judiciary vhenever there was a military psitsch. The
O—_r’
problems gl the research work will be unearth and possible

golutions will be made.



YECESSITY OF THE RESEARCH WORK
The incesspant change of government in wigeria by sxtra-

constitutional means (coup dretats) espacially by the u.tllh!;v/
and the imoapacity of the judiciary to gquestion the ¥alidity or

invalidity of these military regimes makes this stuwdy important.

P sddition to the atove, the military regimes usually pass
out decrees and edicts which not only otist the Jadisdiotion of
the courts, tut also suspend or amend the acmstitution thersby meking

the judiciary too weak to funotion properly mekes this study possible,

Sirce yigeris got her independence fyom pritain in 1960, she
was not able to practice descerascy properly deommss of frequent
wilitary intervention, The supress lav of the land, that is the
commtitition which provided for the seperation of power, Hule of
lav and independonce of the juwdiciary 1o efither suspsnded in part ox
modified by military Decrees ami edicts, This oxreated ssrious
liuwitations on the part of the judiciary, hence the need for this
& tudy.

POSSIRLE PROBLEMS THE RESFARCK WOFE WOULD UNEARTH.

The problems which the yesearch work will highlight 1is the
continous and freguent osuses and effects of military intervention

in pigerian poliftios Wy, extra cosstitutional mears,

snother problem ia the sffect of military legislation e.z.
O/!’M&J
the mher in the Military DecTeves ani Edicts on the
performsnce of the judioiary, It has been observed that sush guster

clouses inkibit the jwdiclary from funotioning properly under the
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nilitary regime,

Pinally, the research work, would oritically exsmine the short
comirgc of the Judichary ender the wilisary government amd, then
sdvance persi¥ls aolntions, 3Suggertions will be asde adso to help
the Sedtciary to atem the {ide of Jimitatioms placed upon the judiciary

by wilitary leginlationms.

EEQUENCE (F WEE ENTIHE RESEARCH WORE

Chapter one tskes a goneral look of the yigerian Judiciary from
historioal perspective, It starts by examining the meaning and
functions of the judiciary and ende up by analysing the yigerian
Juiiciary tefore the advent of the Colonialiste, during the Colomial
rule; at independence and aftey independence,

Under Chapter Two, the independence of the judiciary ix oriticelly
and meticulously oxamined under a conatitutional Covermment and under
zilitary Government with & viev to estadblishing the basis and ressons

for the limitations of the jwdicliary unier silitary regimes in Nigeria.

This gradually takes us intoc thw study of the ndiciary and the
aiiitary government when there iz a change of Govermment through
axtra~oopstitutional meana, This is discussed extensively under

chapter three,

1a Chapter Poar, $he waricus limitation of the judiciary under

nflitaxy ogine sach an the effects of ramter nlmuset Decrees and )
L]
Edictn in the exercise of legislative and judioial power; the est-



ablishment of wilitary trivamale in plase of oxdinary or regular
courts; the nature and manper of appointwent axd rempval of
Judicial peraonnel and the pooxr funding of the judiciary, This
eetally limita the Judleisl Review Tower of tho ocouris in mo nwmall

mroure.,

Finally, Chapter Five analyses and pinpoints the problems ensociated
with the research work such as the limftations of the judiciery

wm:- thu"a is a change of gowrmment by extra-copstitutional
mmiw ) K‘os nade a8 to how the courts should resot in the face of
such limitations. This ia to imable the courts find possible ways
af emuntering such limftations so that the couyses sf juatice will

not be umdnuly stultified.
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CHAFPTER ORE

The 'Oxford Advanced rearmerts Dictionary of Current Englishe
defined judiciary to mean the judges of a state colleotively; the
pystem of Lav Courts in a w‘.

Also, the @hauber Universal (earmers' Dictionary' defines
Judiciary ss a country's body of judges, or its courts of :uuu!'.

LeB. Curson defines judieiary simply s the 'term applied ¢
the Judges nnuunls’.

rrom the abowve definations, the judiciary can be seen as &
colleotive agglomeration of Judges whe administer lav and jJustice
in s country. This administration of justice is usually dome
through the Lav Courts or Court system in the country. pny this
wve mean the legal system of a country as eatablished by o constitution
or any other legislation in a given country} For example, yigeria,
tedia or Great pritain,

To understand the true weaning of the judiciary, 1t ie
vorthwhile to rexamine the fumctions and povers of the jJudielary.

1. See the Ird Bditien by A.5. Nommby, published in 1977 at
rage L66,

2. See the International Stmdentsr Editiém by E. N, Kirkpatrick,
Published in 1985, page 1.

3. Ses Dictionary of Law, Jrd Edition published in 1988 at
page 243,



The 1979 Constitution of the Federal Republic of wigeria

Vented judicial functions and povers in the Superior Courts
of record in lllcorh"‘.

Subspection (6) a=d of Section 6 elaborately defined the
’nxmtton ant powers of the Juuohrrs. 1%t inoludes mmong
other thingss the adjudication of conflicts, disputes and
rocolution belween perecns, or beitween government or suthority
and ey rerson im wipgoria and to all asetionr und proceedings
relating thereto, for the determination of sny duestion as to
the eivil rights and obligations of that pereon., It also includes the
interpretation of the constitution ocr any statute or legislation
in glgeris.

£11 these funotions nve performed by the judicisxy through
fte tapepter ard "organe' L,e, the judger and the Courts,

Suoh powers extend (motwithstanding anything to the combbary
in the comstitution{, to all inherent powers and sanctions of

a court of law,

1n oxder %o be able to perform its duties feqriessly and
inrortdslly, the constisution attompts to greant the jwdielary
voua pnoupt of Independense from the ether two arws of government
nerely; the Executive and regislature, This alse forms the basis
of the dcctrine of separation of povers in a demoorativ systen

of povernmont,

e ree seotion 6(1=3) and 3,6 (5) & 6.

Se rhbid, the 1979 conntitution,



Prior to the advent of the Colonialists t9 vhat {s nov known
ot plgeria, there Lad Deen o ayslen of sdalnistration of Justice,

For instanoe, in the rorthern part of pigeria, the raw that
ven sdwinietered was the velamic law of waliki seet writtem in
the pely beok:1ike the roran, Sunna or mnﬂ&". That i85, the
practices apd fraditione of the provhet mohamed, the consensus
of velamio jurista snd the analogical dedvations from the gowsm,

Tunma or hadith,

1n the Southemn, Vestern, Fastern parts of yigeria and some
parts of yorthern wigeria (1.5, the widdle belt):; the law in foxce

ver the unwrittan customary lgwa,

The system of jJustice vas usually formed by traditional
rulers snd village chiefs in the variows scoleties and comsunities,

In Sourthern yigeria, especially in 0ld yoruba and Benin
Yingdous, there vere the 'jasle Courts' and *Oba Courts: sxerxvising
Judieial functions besed upon their local ocustome and practioes,

n the East and yiddle belt areas, of yigerian such as the
1glansless socletiest of ygbos, Tive, Jukuns and the yajes; the
type of law in practice vas the Customary lawve, norms and values

8, See A.A. Pysee, 'Outlines of yohasmedan rave (Ind Bdition 196))



of each Community made by their verious village heads, lineagee
and olan heads,

47 1% should also be moted that the palitical and or cultural
and religious lesders played important roles im the decieions
of the owstomary or local laws of ¢ sch village, Community,
Socliety and Clan; Such as the Emirs im the yorth, the onis and
Obas in the South and the linesages or clam heada in the wmiddle
»elt ayeas. Another important fact to be noted is that the
customery lavs vary from one scoiety to amother,

The presence of the pritish verchante and Missionaries was
noticed in the Coastal regioms by the year 1861, Trade dispute
betueen the local treders and pritish merchants were common,
rvhis led to the estadlishmont of “Indigenous Courtar vhich tried
disputes bDetweon the foreigners and ordinary citizens of the
coastal towns,

As tise wen{on, the pritish government decided to start
consular activities, In addition, the customary lawa in practice
at that point in time vere strange to the foreigners because,
it vas different from their pritish system of common lav and
equity.

To satisfy these ysarnings, the pritish consul established
toonsular courts' to function side~by-side with the 'indigencus

The consular courts vers to settle disputes between the
British perohants and local traderaj while the indigenous ccurts



tried local disputes between the local citisens interse.

Equity eourts wese &lso estaklished Jolntly by the
foreigners and indigencus traders in the cosstal towns of
pening Tomny, Prase, yow Calaber, Oyo, Celabar and other
Cout el tovie aroung ragos area for the purposes of settling
treding disputes, Equity Courts dased their decisions on the
general notion of Justice and fairmess, They wéxe of paiversal
scoeptance by the populace,

In 172, the oquity end ecopwular courts vere formally
eulaklinkad by the pritish goverment by an order in counoil,
The courts vere under the econtrol of the pritish Consul,

gow the Tritish eventuelly took over the sdainistration
of vhat Lo to bo knevn as the ragos Colony took a form of treaty

ef sesnfon in 18€4,

By the treaty, King Posursu (the then hosd and ruler of
ragos) vas alleged %o have signed the saild Tisaty with the
Prd tich Colental afninistrators of vLagos vhioh purported that

Dosunna cevengnted,

“eee © glve, tranafer and confirm unto

the (ueen of Inglani; wer helrs ard successors
forcver the pert of (rland of Lagos, with all
rights, profits, territories and appurtenances
vhatsosver there onto belonging (sie),..9"

9. Gee appendix 1 mot' ( quo ted wi‘.o.ﬁsu. in
'NIGFRIA land Tav snd Custom: 1953+ 2nd Ed, at page 7,



It is most respectfully submitted that, Chief Dosurmm was
an illiterate and not & lawyer to understand the legal implication
of the sald Treaty., Hemce, it carmot be saild that he trensferred
the 1agoe Inland to the pritish heirs foyever,

w¥hat is more, Dosunem was not the owmer of Lagos land and
the best he could be was the 'Trustee’ of Lagos Island, a8 wuch
the prineiple of "Nemo dat guod non mabet» applies, VWhich means,
re eun:tc;t;urn the property that was not his own, This hovever,

iz an aondemic argument,

In the oase of Amodu Tijani V, Secretary, Southemn yigeria: 0}
the court held that it is a treditional rule of customary law which

prevented the free tramsfer of land between two completely uncomnec ted
ponou.'"

The practical effect of the 1861 Treaty of Cession was the
entrenshment of the British in Lagoe area and the importation @n
masse of the pritish Common rav, dcotrines of Equity and the legal
System in 1862,

1y virtue of orinance yo.) of 1863, the British Administration

introduged Fnglish raw formally into the Lagos Coleny and By the
u.hﬂ.nt Supremé Court came into
Suprexe Court Ominance®

0. (1901) 3 N.L.K, 21

11, tee alse Dawodu V. Danmole, (1962) 1 ¥,L.R. 1053, or 1958) 3
Fe8.0. “o

12, See Supreme Court Ordisnce wo.11 of 1863,



existonce vhich has doth Civil and Criminal jurisdiotion,

In 1866 the writish settlement of ragos, Gold Coast Sierrs
leons and The Gembia were placed under one govermment., A court
of both Civil and Criminel jyurisdiction vas estsblished in place
of the Supreme Court, Jury trial was introduced and appeals lay
from this court %o the West African Court of Appeal (VW.A.C.A,)
and from the latter to the judieial committee of the privy Counmeil
(J.CaP.C.) in Emgland,

m 1874, the Gold Coast Colony was Created following the
Analgamation of ragos and Gold Coast, The Supreme Court
Ordinense of 1876¢'7 estadlished a Supreme Coust for the colomy.

It wvas enjoined to apply the Common Lav of England, the
doectrinee of Fquity and the Statutes of general application vhich
vere in foree om the 2Lth July, 1874, and alse, the locel laws
and Customs wvhioh vere not repugnant to nmatural jJustice, equity
and good conclemce, mor incompatible with any atatute,

The Jritish extended their influence into the hinterland
currying their laws vith them, But they were hesitant to change
the Statur quo of the yslamio lav and the Qustomary lawe, So they
alloved 1% to go on that way vith some limitations snd modifications.

Vhat i» morxe, the indirect rule system introduced by the
colonialists weant that they vould allov the local rulers aduinister

13« BNo. k or 1876,
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the pingdoms under their oontrol and supervision, Hense, any
shange to English common law had to be gradual, |

_ 1n 1686, a seperate mmﬁm wai ovtablished for the

E !‘,mn Colony sni a new Lupress Court ordinance simtlax 4o that
of 1876 way prosulgated., Undexr the 1856 omisy-in-Council the
Ingislutuxe of the Colomy was empowered to nale lawa for ihe
protectorates in the meighbeurhood over whish the nritish

Covernment had acquired Jurisdiotion,

26 At 0 noted that vhemever ‘ﬂun was z oonflies Between
% Common Taw rule and a dootrine of e quity on the same nntter,
the doctrine of oquil, shall prevail, The statudes wvere to apply
subject to lecul oiroumstanses, |

Mus s Vhare o -ﬁmh was thoughé spplicadle Wt there was

h ne local nirvunstanses permitting its apolication within yagos

or any other Stexxitory under nritish Control, 1t waz pot 0 =pply,
nerce, the pepkruvicy Ant of 1869"!! Prgland was not applicadbls

| beozess the washinery far ite gpplicadidty wﬁ nheni."s

in the yorihern part of Wigeria, the Royal wiger Company
{R2,C,) whish trated along the hanks of River wiger vas empovered
to wininister Justice in she Mexritories 1% was operating.

e KO, 32 and 33 Viet. C. 1%
15s Hee Hallldary v, .ﬁllpltm (13&1)‘.!&4‘. 1a



It established some courts vhioh funetioned until 1899
vhen the company's charter wvas revoked,

The 01l Rivers protectorate later to de kmown as the wiger
Coant protectorate was estadlished in 1885, prior to its establish-
ment, Consuls had beem appointed in 1872 and they wvere empovered to
obeerve treaties made between the nritish goverrment and the local

Chiefs and % make rules and regulations for peace and good govermnment,

The combined effect of the moeived REnglish law, the Courts
and the relegation of indigenous courts and rave led to the
evergence of a nev Seciety consisting of the indigencus people whe
had embraced the English Culture and preferred it to their tradi-
tionsl 1life patterm, This marked the begimming of the eonflict
of Cultuyes mow motideadle in several parts of wigeria.t'®

Tt should be boxrme in aind that all erders in Council were
%o @ observed e.z. the Teeatien vhichwre nade betwesn the
pritish Gevermment and the 100al Chiefs as well as the rules
and regulstions for the peace, oxrder and good govermment of
*British Subjects,» This phrase is defined to mean; " all

persons, natives and others properly enjoying per majesty's

(1.0, The Queen of England) protection in specified hrﬂm..'"
¢, Gee; 0. Adewoys+ nprelude to the legal profession in 1 agos
1“‘ - 1”0' (’m). JehoLe ” at ’.101.

17. See A, 0.Abilade, 'The yigerian ?.1 System' (London)
rublished by Sweet and maxwell (1979)




1"

1.3 RIGIUAN JUDICIARY PURING THE COIONIAL ERA

After the revocation of the Charter of Royal wiger
Company in 1899, the latter vas amalgamated to the yiger Coast
protectorate of Southern yigeria in 1900, The yigh Commissioner
for the protectorate established a Supreme Court by the Supreme
court proclamation of 1900~,'® vhioh altexed the reception date
of the Statutes of gemeral application to the 1st jamary, 1990,

In 1906, the protectorate of Southern yigeria and the
Colony and protectorate of Lagos were amalgamated to form
the colony and yrotectorate of Southemn yigeria.

A nev yative Court enactment) the yative Court pmlmmn-,"

was mpde for the new territory., The yative Courts proclamation

of 1901 |m

wvhich replaced the 1900 yative Courts proclamation
provided that the Civil and Criminal Jurisdicotion of a Statutory
yative Court in a distriot ves to b exclusive of ﬁ Jurisdietion

by any traditionsl Authority.»>'

Tus, in eny distric vhere there was a Gtatutory native
court no indigenous court had any jurisdiction,

18. Fo,6 of 1900,
19« Fo.9 of 1900,
20, wo. 25 of 1901,
21, 1dvia 5,12,



E . This native sourt eystem vas defective tn that the

British wvare ex~offioic members, ILoocal Chiefs who served.
sz moxbers of the yative Court Clerks often moeived nridas

and sven t ried cazes,

Ths protectorste of worthern yigeria cume intoe ext{stence

. on Jarmary 18t 1960 with & Righ Comaissioner appointed to make

| lgwe for the protectorate, He established a Supreme Court for
. %he proteotorate by the proteciorate proclamation 1900w, 1t
aiu estadlished provineial eourts in all the proviness manned
by administrative officexn; and ocantoment courts astadlished were

presided over by learned magistrates,

A1l the courts had civil and Criminal yurisiiotion, The

votive Courts wmum-;f’_ weye manned by Eairie and or

b

villuge headsa,

vhe C!oﬁrtn siministered Custonary lawe mot repugnant to
patural Justice and humsnity as well as the Statute of gereral
application that were in force in England on 1st yamary, 1900,

0 1906, there was a reformation in the yative Courta
which led to the e tablishment of the Alkulil Courts and the

Juiicisl coum:l.ln.zh Under the refomation, any immate of the

22' m. h af 1900. ) ] ‘.‘ . --‘? .’:'I_\.;., n—';??
23, &Sea Native Court proslametion Ne.5, 1900,
" 2L« Native Court prociamation yo.t, 1906,
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housebeld of & plaintiff of defendant cculd appear for him,

It is notevorthy that the legal sgsten in the protectorate
of yorthern yigeria was §lightly better than that in the Colony
and protectorate of Southern yigeriaj particularly in respect
of the vative Courts Syntem, Whereas, the head Chiefs in the
northern »rot otorate were empovered to appoint memders of
wative Court vith the approval of the Resident, in the Colony

end vrotectorate of Southern yigeria no Chief had such povers,

Almo the pritish administrators deemed it fit to estadlish
srovineial Courts mwammed by siministrative officers because of
the shortage of qualified persormel and the need to ensure that

1itigunts obtauined Justice cheaply,

On the 1st yamuary, 1914, the Colony and protectorate of
Southern yigeria and the protectorate of yorthemm yigeria were
amslganated to form the protectorate of yigeria, This led to the
politicel unification of yigeria as well as ber legal systen,

One Supreme Court was established for the vhole country
by the Supreme Court s 19%."% Provinetal Courtes 25, /a- Fo 7k
g, A 1 e £Led

pfrvnuhon appeals lay tc the Supreme Court, The Courts were

25. '.. ‘ Qf 1,1“.
26, Opdinence wo. 7 of 191k,
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to administer Comson Law, Equity and the Statutes of gemeral
application, The Supreme Court had original and appellate
Jurisdiotion in Civil amd Crimingl Cases,

The yative Courts ordinance 1918",2! estadlished yative
Courts of Cradesjy A, B, C and D with A having the highest
Jurisdiction and power and D the lowest; they all had Civil
and Criminal jurisdiction, Native Courts had jurisdiction over
the indigenocus natives, but the 'Natives' who were either govermment
servants or mot subject to the jurisdiction of the said court,
were subject only if they consented to the jurisdiction of the
sald courts or if the resident consented on their behalf in civil
osses or the leutemant Governmor in Criminal Cases, The Govermor
could exempt any person or class of persons from the jurisdiction
of yative courts,

m 1933, due to the oriticisme levied sgainst the yative
courts system some major reforms were int¥wiuced in the Nigerisn
Legel Ryutem,

2
This wvas effected by the protectoraute oxdinance of 1933", :
1t established a high court and a magistrate court but divested
them fyom the jurisdiction to try matters relating %o land.

27. N0.5 of 1918,



P '!bn Suprems Couxrt and the 13igh Courts vere mrﬁaf :
equal Jurisdiction under this »form, A ppeals from the Magistrate
gourtes lay to the gigh Court or Supreme Cowrt. And with the
establishoent of thw West African Court of Appeal (W.A.C.A.) in
1955 following the ensotment of the ordinance sstablishing i%,*27
sppeale from the wigh Couxta and the Suprews Court lay %o V.A.C.A¢
- while appeals from W.4,C.A. lay to the judicial Commitise of the
privy Commeil (J.C.P.C.) in Emglamd, =

S

Tt was Iin this seme yeaxr thet lefslprustftioner hed thaiyr
firat test of sppesvanee in magistrate Courts as of riaht.
Later in the yesar, the Provinoial Court Symtea \r.,? abolished,
ynder the pative Court System, &y two Courts, S

1. Tioe yeilve Court of Appeal and SR \
" 2, Final gative Court of Appeal @ . . l

were sotablishedn.®® Appesis frow the wative Court lay %o thews
courts or to the magistrate Courts or to the High Conrt, If
there was no right of sppesl to any of these courts sppeals lay
in gemeral to the distriot offfoer, Thw distriot officer wost
ait as presidant of any native Court whenever the court vas

hearing any muis relating to land, , | - |

In 1945, Sevries of Statutes vers patoed to rofors the legal

\
i

systen, The Sapress Court ordinance ‘Imﬁw.31

29, Ordinamse xO0.47 of 1933.
30, See Native Courts prdinanoe po.hls 1933,

31. No. 33 of 1943,
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eetablished a Supreme Court of yustice for the vhole country

in place of the mpreme court of yigeria and the gigh Court of
the protectorate. The yative Courts (Colomy) oxdinance 194S",3
slightly smended the yative Courts (Colony) Ordinance 1933,

There vas also the magistrate's courts ordinance m‘”. the
WVest African Gourt of Appeal (W.A.C.A) Oridinance 1’&)-.3"
smended W,A.C,A, Ordinance of 1933 slightly, and the ohildren and
young persens ordinance 1943",%° established yuvenile Courts to
try voung offenders,

The magistrate Courts ordinance 1943 established nev maglstrates
courts throughout the country to »place Comminsioners' Courts of the
Supreme Court in the Colomy and magistrate courts in the Projpoto-
rates, Under this ordinance, the yative Courts hed original amd
exclusive jurisdiotion over legal matters brought before them for
trisl, The Supremse Court was precluded from intexferring with
the vative Court original and exclusive jurisdiction.

Under the 1954 Constitution, wigeria became a Federal Republie
with three regions vis; East, Vest, worth and t he Federal territory
of ragoe. The Conmstitution established the Federal Supreme Court
of yigeria and yigh Courts in eace nm.l‘

P, NO.T of 1943.

33« No.us3 of 1943,

3. wo. 30 of 1943,

35. mwo. 41 of 19413,

3. See syigerian Constitutional Oxder in Coumeil yo.1 195k,
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The kWestern and Eastern Regions of yigeria intyoduse

Customary Gourts while yorthern yigerian established the YNative
Courts, L |

Tn 1556, Northerm yigeris estoblishe o custonnry court of

o Appeal known us the moolem Court of Aprpeal which was replaced im

. 19560 by the Sha ria Court of Appeal. It heard Appeale from the

Fative Courts in all Civil asd Criminel dlmmtes which ere brought

on zrpeal.

In 1550 the oourt of Resolution wes estadlished to sdjudicate
in the jurisdictiaonal disputes atwesn the pigh Court and the Sharta
Court of ippeal. The Nistrict Courts were aleso estadlished and
having Clivil yuriddiotion only, The magistrate Courts had both
oivil and oriminal jurisdiction. The Crimina) rocedure Code Law
1960 whick eame into operation on the mmre day provided for the
satablishment of maristratasr Courts to replace the preexisting
vagintrates{ Court and to exeroise orimingl juristiction,

Another yorthern region ststude which ame inte eparation
on that deyvas the penal Code Taw 1959, .. ‘ o
. The yative Courts raw 1956 of gorthern uia;ri;',” esstadlistemd
!he Tiutive Courte of Crode A, A 1émited 2.0 ard D, Appesls frow
the yative Courta 1,0 and D lay to the yative Court of Appesl
prenided over by the Resident, The wative Courts A,2,C amd D

37. K06 of 1958 w rthern jrigexia,
Lo
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were presided over by Emirs and Chiefs and had Civil and
Criminal jurisdiction, While appeals fyom A and A Limited lay
to the High Court. Appeals from sharia Court of Appesl lay to
the pigh Court Constituted by two judges. During these periods,
the following courts existed namely, The gigh Court, magistrate
Courts, District and provincial Courts, the Sharia Court of
Appeal , Court of Resolution and yative Courts,

It was a8 a result of the panel of Jurists that vas set up
in 1958 by the yorthern Regional government to modify the legal
system of the mglon that a change wae effected. Following the
Juristst advice and mcommendations, the penal Code Lav and the
Criminel procedure Code paw were enacted and made applicable to
the whole of the yorthern lo.hn".’

The Court of Resolution®,’’ vas given birth $ot.

It should be observed that the court of msolution has
never sat for a day since it vas estadblished,

The Customary Court rav 1957 estadblished four Grades of

Customary Gourt in WVestemn um.m

Grades A & B were presided over by legal practitioners and Lawyers

They were A B.C, ad D,

vere allowved to appear defore them, Appeals from grades A and 3
Courts lay to the migh Courts, while appeals fyom C and D lay

”. See P..IJ. Code Law ”cf'. 1”’ and C.P.C. Lav ..-110. 1”‘-
39, See Court of Resolutiom Law yo.17, 1960,
10, W.R,N, Laws 1’” c".".
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to higher oustomary ecourt of appeal, During this petied, the
High Court and the pagistratess Courts existed in the Regiom,
The Customary Courts bad doth Criminal and Civil jurisdiotion.

The Customary Courts law 19567,%" eotaviished tve systems
of courts in the Eeat namely, District courts grade A and B
and County Cserds , Appeals lay from the Distriet Courts %o
County Courts, In the Absence of County Courts, sppeals lay teo
the Magistraters Court from there to he jrigh Court and from the
#igh Court %o the Federal Supreme Court.

lotice vhould de taken that the Federal Supreme Court had
original jurisdictiom in;

(2) DPisputes between Reglons;
(v) Disputes between the Reglons and the
Federal Covernment;

(e) Cases arising from treaties involving foreign
representatives in yigeria and;
(4) Case relating to validity of Peders)l Laws,

Appeals from the Pederal Supreme Court mov lay %o the
judicial committee of the privy Couneil (J.C.P.C.) in England,
not to West African Court of Appeal (W.A.C.A.) since it ceased
to exist under the 1954 constitutien.

k1. po. 1 19564
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Also, a revised edition of the laws of the Federation of
yigeria and ragos containing ordinances in force on Jume 1, 1958
vas prepaved, It contained 12 valumes consisting of subsidiary
legislation and English statutes extending to yigeria,

By the independence Aot of 1960%,%° Nigeria becams sn
{ndependent and Soverfgn Country vithin the Commomvealth on
19t potober, 1960, It comsisted of a Federation with the Federal
Territory of Lagos and the yorthera, Vestern and Eastern yigeria,
There was the promulgation of the pederal and Regional Constitutions
by the yigeria Constitution order in Council 1960* .43

BY virture of the Designation of oxdimance Act 1!61"“
enactments made by the Federal legislature (Parlisment) were to
be called ‘Aots' and thoee made by Regional latures were called
L5

‘rawast,

The Court System remained the same at independence, But,
with the establishment of a fourth region, (the wid-West) vas
created in 1,63".“ Courts similar to those of the West vere
introduced in the Region, However, the court System at imdependence

and thereafter shall be discussed in the Dlloving subbeading,

L2, October,1, 1”0 xwmm (' snd 9 Elis, 2 cc“)o
hsc Seley 1”0 No. 1‘9. LM, 15’ of 1“‘0
ke wo. ST of 1961,

45, See obllade A. (1986): 'The yigerian Legal System', (Londom)
Sweet and waxwell (1979) P.38-39.

L6, See widWestern Region (Transitional :nwhm; Aot 1963 (weo.10
of 1963) Constitution itional Provision) Act 1963

(l. .21 of '“3) ™
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At yndependence in 1960, the yigeria judiciary remained
almost the same as it vae during the Colonial yvule especially
under the 1954 Constitution, Under the 1954 Constitution,

the wigerian Judiciary was vegionslized, But the par, the Benoh
and the public opposed the mgicnalisation of the nuohrr.“

Under the 1960 independence Constitution, the Federal
Supreme Court was established for the vhole country™. e 1t
vas conferred with original sppellate and advisory Jurisdiction,
In addition to sny other jurisdiction conferred by parlisment,
the Federal Supreme Court had exclusive original jurisdietion
in sny dispute between the Federation and the RRegions or betwean
Regions interse” 'Y 1t aleo hed a final say on questions of
interpretation of the Federal and Regional Constitutions” >0

It vas further provided that the legislature of Region may
establish courts of law for that llul.tw-..s1

47. See The yeworandum submitted to the pLagos Constitutional
Conference im 1984, West Africe, 6§ Pedbruary 195k,

L8, See Seation 104 of 1960 Cometitutionm,

49. Tbid Seation 107,

50, Tbid Section 108,

51, 0nly the Western Region did so by ereating the Western

yigeria Court of Appeal. See Court of Appeal Ediot wo,15,
1967 of Vestern State,
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It should be noted that the Federal Supreme Court of
vigeria was not the final Court of Appeal. Appeals from the
Federal Supreme Court lie to the judicial committes of the Privy
Couneil (J.C,P,C.) im Britain as the highest court of lav in
nu-rta'.,z

Provisions were made for the establishment of judicial
service comminsions both at the Federal and Regionmal level for
the appointment of the various judges in yigeria.>’ However
Chief yustices were appointed by the Govermor-General or Govermors
on the sdvice of the prime Minister or premifers as the case may
be, Other judges of the Federal Supreme Court were appointed
by the Govermor-General on the advice of the Federal judicial
Service Commission,

The rLawe applied by the yigerian judiclary at independence
in 1960 were almost the same as it vas during Colomial rule in
sddition to the various Federal and Regional Comstitutions amd
other bye-laws in 1960,

tnder the Republican Constitution of 1963, the yigerian
yidieial System remained almost the same as it vas under the
1960 constitution but vith some modifications, Howevery there

§2, See Section 11l of the 1960 Constitution,

53, Ibid Section 105 of 1960 Comstitution, Secthon 50(3 of
yorthern yigeria Comstitution, 1960; Section L9(1)
Vestexn State Constitution, 1960,



wS8 a remarkable strusturel shange in the yigerian judiciary
under the 1963 comstitution,

It was found inslegant for a Repudlic to subject any aspecd
of it ywmnt %6 u foreizm body, 4Amd so, appeals from the
suprems court of Kigeria no longer lis to the yudiciasl sommittes

.. of the privy council (J.0.P.0.) in pritein, 7The Swprems Court

of Nigeriza became the f1inpl court of Appdﬂ.sl‘

Fovever, appezls previcusly pending, eaxcept on Chieftanoy
to
or conntitutional matters, were allowed/contimed amd heard at
. any tiae befoxe (etober 1 19£lL.

e, . I
By Section 120."5 the ryigerisn Julfciary is now independent
fxon Colonisl Centrol by the ynited gingdem (Britain) in principle
and prastice, .
HOVever, .tlht Federal am! Rogi@nal fjud.icllal a;ﬁico commission
which vere responsible for the appointesnt and remoyal of
Judges of warious lavels of the judieisry wers abolished under the

1963 Constitation. Thias provision semss o suggest creation of

 political influence in an area which oufght to be politically
mtrnl".ﬁ under the 1963 Constitutional particularly ssctfon
112(1), the Chisf justice of yigeria was to de appointed by the

. 8. Bee Sectlon 120 of the 1963 Republican Conatitution,
55 1bid 1963 Constitution. :

86, See also 7,0, Bvabusze op, cid, p.280-290 wheve although
b connluded that the judiolial seEvice commission systenm
in to e preferred, ymt ha mald snough to ocome to the
conclusion that the inatitutior was not the only altexmative,
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rresident on the advice of the prime minister and the gigh Sourt
Judges axe to be appointed by the govermor on the advioce of
the Regional premiers,

So far wve have seen hov the yigerian judiciary was in the
firet Republic 1.0 under the 1560 and 1963 Commtitutions which
wvere based upon the Vestmister parlismentary system of Covernment,

However, there was a serious political orisis soon after the
independence in 1960, It led to the yigerian Civil Var which
lested fyom 1966 to 1970, The eventual military putsch of
Jamuary 15, t’“-ﬂﬁtu%nn-d‘ July 29, 1966 led to the

first change of Covermment by extra constitutional means in yigeria,
At the peint in time, the yigerian yudiclary vas faced vith the
serious problem of applying or interpreting the constitutional
provisions vis-a-vis the military! R Decrees and Hiocts
stmltaneously=.>’ A oritieal appraisal of these custer clauses

in the Deorees and Edicts will help us in underssanding the
limitations of the judiecialy under a wilitary regine,

vhen the military handed over power to the civiliane under

&6,
s presidential system of govermment in 1979, the 1979 Federal

578, cee 5,6 of the Comstitution (Suspension and modidification)
Decree No.1 of 19663 See alsc the case of fakammi 4 ORS V, A.G.
Vestern gigeria (1,11)1 Uv.I.L.R, 201,

57%. See Chapter VII, Part 1 of 1979 Comstitution,
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Constitution provided fine and elaborate provisions for the
Judieiary.

The judiecial structure as well as the ravs applicable to
the wvhole country vas almost the seme as it was under the first
Hepublic (1.e, 1960 ~ 1963) and thereafter,

povever, some minor changes were introduced during the
subsequent willitary sdministration, For instance, they
establicshed a body which ocame to be knowns the Advisory
Judieisl Committee (A,J.C.) vho advice the highest military
suthority (e.g. the Supreme wilitary Council (S,M.C,); or the

provisional Ruling Council (P.R.C.) where spplicable) on the
appointment and removal of judicial officer, There were also
several yilitary Decrees vhich suspended or modified the democcratic
Constitution™ .s.

The Civilian sdministration lasted for only four years
(1979=1983) when 1t was again toppled by the military on the
318t December, 1983, Again, the judiciary vas confronted with
the issue of determining the legality or illegality of the
vilitery regime and the wvalidity or imvalidity of the custer

Clguses Decrees and uut-p.”

5§. See The Constitution (Suspension and modification) Decrees
yo, 1 of 198k, No.58 5 59 of 1993, po.61 and 107 of 1993,
rnder the puhari pabangida, ynterim yational Covermment (I.N.G.)
and the Abacha regimes,

59. 1Ibia,



However, as was s tated earlier, these issues erymemnted
above will be eritically examined particularly under chapters
three and four respectively.

By and lmrge, it oan e saild that perhape] locking at the
Judiciary from +the historical perspective, especially under the
1960, 1962 and 1979 Comstitutions as well as under the Military
regimes, it oan be said that the judiciary in yigeria is really
developing gradually, mot with standing the f requent military
intervention in the political system, The major problem that
seen to bedevilled the progress of the yigerian Judicary in the
sduinigtration of justice is the incessant change of govermment
by extra constitutional means,.

rhe judiciary usually finds it hard to ad judicate end
interprete the comstitution freely in the face of wilitary Decrees

and Eli.oil.

This oreates serious limitations of the judiciaryunder
vilitary regime perticularly in the area of its spplication of

Judieial review power,

To understand these limitations we shall ¢ xamine the
independence of the judiclary under the Comstitutional and
#ilitary aduinistration
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For instance, where there is supremaly of the Constitution,
there will be separation of powers between the Executive,
legislative and Judicial arms of govermment, This separation
of power doctrine wsually allows each organ to function according
%o the laid down provisions in the Constitution without any
encroachment of funotion by any other organ against another
organ, Thus, the judieiary will have the powver to effectively
apply its judicial reviev power, DBut under a wilitary regime,
such separation of power doctrines are sbsent, The military
amthority acts as both the Executive and legislature, The
Judiciary thereby finds it difficult to assert its independence,
mence, there is absence of rule of lawv and independence of the
judiciary, Under such situation, it is easy to expect limitations
of the judiciary under a pilitary regime,



CHAPTER TWO

JNDEPENDENCE OF THE JUDICIARY

241 INTRODUCTION,

Jeparation of powers i3 the plllar of the independence
of the Judiciary, In 1748, Montesque, a Franch philosopber
and rolitical Seieatist, Fropounded the now famous Doctrine
of Separation of powers, He drew a rather sharp distinction
between the legislative, ixecutive and judicisl powers of the
state and insisted that these povers should be exercised by
separate and distinet bodies of funetionaries of the sdate,
™e reparation of powers distinguishes a parliamentary demccrascy
from totaliterian regime, vheve the ruling Junta in variabdly
alvays concentrates all the powers of the state in their own

handds,

The conoept of separation of powers arose from the need
to ensure the »straint of govermmental powers by dividing that
power, vithout carrying that division to an extreme incompatibility
with effective Government.

A constitutional democracy whioh pre-supposes a balanced
system of d ivided or shared powers, is the only system within
individuel citizens can ever hope to enjoy any measure of
independence and freedom from arbitrariness and governmental

28



lavleasness,

The attainment of justice is the purpose of which the
emplicated office of jurisprudence is dedicated., Primarilly,
1t is the courts that the ordinary o itisens look to in their
quest for justice. It is therefore pertinent to enquire into
the independence of the courts in the sdministration of justice
under the military regime. This is how the 'Auguat asembly’
of jurists, the intermational commission of jurists, pointed out
in their meeting at yev Delhi, India that",’

“An independent judiciary is an Indispensable
reguisite of a free society under the Rule of
Lav. Such independence implies freedom from
intexference by the executive of legislature
with the exercise of the judicial function,
but does not mean that the judge is entitled
to act in an arbitrary manner, His duty is to
interprete the raw and the fundamental principles
and sssumptions that underline it, It i»
implicit in the concept of independence that
provision should be made for the adequate
remuneration of the judiciary and that, a
Judgers right to the remunsration settled

for his office should not, during his term

of office be altered to his disadvantage.”

The 1960, 1963 and 1979 constitutions of the Pederal
Republiec of yigeria emumerated the three branches of Govermment
viz,; the legislature, the executive and the judiciary as separate

-

1« See "The yev Delhi Conference of international commission
of jurists; ynder the topic; "The Rule of rav in a Free
B““wo‘ P.11e
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and distinet, DBut powers given to each are delicately balanced
by the povers of the other two,

Thus, the chief justice of yigeria and the state Chief
Judges swear-in the president of the Federation and the State
covernors :uynttwlr.z

The legislative branch makes the law. While the Executive
branch ear also make deligsted legislation, The judicial branch,
by interpretation and the dootrine of precedentt especially
(Stare decisis) also make “Judge~mader Laws.

The judicial branch has the power of judicial review and
can declare lawe made by the legislature unconstitutionsl, mull
and void, while, the legislative branch cean pass & law, the
sole purpose of which is % mullify and make ineffective a
Jucgwent of even the highest court of the land,

rhe legislative branch passes all laws, but the Chief
executive will have to assent by signing the pills into Law.
mhe Courts cannot mmmend the comatitution, ut they can interpret
and explain the meaning of the lave and constitution as they
apply to changing legal, political, sconomic, and social conditions,
Thege court decisions may have the effect of altering the wesning

2, See sections 167, 169, 175 and 25) of the 1979
Constitution, See also the Sixth Sohedule of the same
Constitution,
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of constitutional law, wvhile leaving the constitution itself
unchanged, That ves hov the ynited States constitution of

1787 wae made morethan one hundyed years age and has been kept
alive (subject of gcurse to some fev Amendmenta), And that is
bov any constitutien cen be animated and made to serve the needs
of gemerations yet unbomm,

the complete separation of the legislative, executive and
judicial povers of the s tate of nation is imposeidble, vThe reason
ie that cgvermsent is an art as wvell as a practical scienve with
the single ain, vhich is the advancement of the ¢ cmmon good,
That being so, the three co-oxdinate powers of the State Constitute
one brotherhgod, working side by side with mutual tolerance and
co~orperation, The primary end of the » tate 1s Justiece, the
wilding and the maintainance of a jJust society where mo man is
oppressed, the maintenance of the juridic oxder,

To this end, the legislature, by the laws it passes,
emcistes the general norms of justice, while the Executiw
overseas fthese lawe as they apply at large, But the state,
through the Judiciary, proncunces justice in the concrete. Vhen
a dispute arises, the iesue becames a practical issue of where
does Justice lie in that particular case? The judiolsry is
asoigned the peculiar and the particular responsibility of
resolving issues in d isputes authoritatively, 1t can alse
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pronounce that the lav has been viclated and that the justioce
of the case demands » jJudgment in favour of one party or the
other, This important function of adjudication is assigned

to the judiciary,

2,2, 13 JEANING OF JUDICIAL DOEFRNSNCE.

Independence of the judiciary weans that the judicial organ
ehould be allowed to freely perform its functions of interpretation
of laws and settling disputes as provided by the supreme
constitution of the land, It should mot be hindered in any way
in carrying out ite function, The legislative and Executive
branches of government hould not interfere or exerofse any powver
that 18 prejudicial %o the funetioning of the judiciary,

This dotw not mean that the Judieial organ should infringe
upon the powsrs and functions of the legislature of Executive
when exeveisaing its judicial review power,

For independence of the judiciary to bLe applicable, thewe
must be stpdot adherance to the prineiples of the Rule of iav
ard sepsmuion of povera, In addition, there muet be strict
complismes to the supremsey of the conatitution,

Ia &efining vhat judicial independence means; ponourable
Justiee Clukwudifu oputa J.5.C. (@2 he then was) erumerated
vhat #he judicial independence is and what it is not in his well
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researched article titled; "The Imdependence of the judiclary
in a Demooratic scolety its need, i%s posdtive and megative

arpec tgv,

Fe wmaid judicial indepsmdencs means,

Te

2,

3.

ke

Se

The decision of impertant and controversial
cases and issues om the basis of werit and
principle rather than on the basis of expedisncy,

It means resisting the pressure of hysteria and
fanaticisn,

I% 48 that ingrefiient vhich allove a Judge to rise
sbhove passion, sbove publie and above the peolitios
of the moment,

It insulates the judge from Executive violence,
legislative violrnce and mod hysteria and viclence,
Without judicial independence mo judge, however
brilisnt and hagdvorking, however well prepared

by qualities of heart, mind and professional
training can glve full €fect to the enduring
values enshyived in our constitution,

3. See pon, Chukwudifw gputa in the journal of Contemporary
legal yrodlems, (Justice) Vel, I, Ne,3, July 1990,
PI’. 21 - 22.
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»

. Ee Derthey atated what ﬂn .mmm i.ndep-m-mo in mt,

i

- Il' - ;“‘ - - ) . : . . - I'.-."r

t "“l'hu hﬂepdmdlm of the Jediciary does not mesn or (ou

1t imply that judges should have wnlimited powery Ne, for al

Cioerc rimexved during the hey day of Homan jurlsprudense -

"We cre all slaves of the raw 8¢ thut we may be freew, 5¢t,
tugustine Te-schoed thet sentissnt too, Judicial Independence

dowe not give the judge the lisence to treat counsel and withenues
as he likes or 0 sit when tw likea; %0 xiae when he likes <hue
leaving trailing debind him s bsoklog of unheard and part-heard
matters .., Every Judge should appreclate that counssl and vitnesses

. ays as much indispensadle Dunstionzirea of justioce delivexry oo

the Judge himmelf .., VWilmesses, laarned ocounsel and the Judge «
these form the jundicisl tiped, lempve one leg of a tripod and
it will collapse ...", Ih relation to the akow, & one tine
Beitish prime mintster said, o

"he Frinoiple of the oomplete indepenience
of the Judiochery from tha Exeoutive ies the
fourdation of weny things in our Island 1ife,,.m

1t ie pﬁha:ﬂ one of ihs; daepast gifto betwesn us end all forwe

of totalitarian rula, The anly sudbordinstion which a Judge knows

i

* ke  Bex Chmkwndifu ~puts J.S.C. (as e then was) gp. Git,

T4

Fages ct,
e
Se Chulwudifu opmés, Loo, eit. p.21,



in his judieial capacity is that vhich he owes to the existing
body of legal doctrines emunciated in years past by his brethren
on the bench, And to laws passed by parliament vhioch have received
the Foyel unnt".‘

Thus said John warshall, '

"Ajudge must bde completely independent with
nﬁ % influence him or control him Wt

cod his conscienmcenr,
Aloo Mr, Justice Bubda Ardo, a one time chairwan of the defunct
constitutional Reviev committee onoce obeerved that;

"It is a very poor govermment indeed vhose

Judieiary is nothing wut a dependent appendage

of the executiver,B
The irdependence of the judiciary therefore implies that the
Judiciary shall have its own separate admninistration under the
unbrella of say, the judieial service commdesion or committee
of the rederal and State levels, which should take charge
of the velfare and discipline of all judges and the jJudicial
staff and provide and maintain all necessary infrastructure and

6, See Churchill (Hansard 195L) as quoted by oputa J.5.C. 0p.
Cit page.22,

Te the 3nd Chief justice of y.S. Supreme Court,
6, See yon, yustice pohammadu pubs Awo, "Separation of powers

mnder 1979 Constitutionr, In the yigerian par Jouwrmal Vel XVII,
l.oa. 1* ’.!‘.
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P oquipment foxr the dul pnrtamnma of their t‘unotiom.

“

The Judiciary shall control its own finanoss from ﬁm’.l-
to be mdgeted for {tm onpital and wourrvent sexvices by tiw

government and beoomw completely self acoounting,
’ ' B I

Subjeot to the gemeral guidelinen as the goversment may deem
necesenry to give, the hudicisry should be left free to perfora

3ts dny-to-day fwmotions without direction, dictation or sentrel

from sny guerters, That is whet independence of ths judiciary

All gald and notad, £t esn ﬁow he néld fhai jud'ia'm independenas
deals with how free the judlicioxry s from nny govarnmental control
o regards sennexr of appointmant of judioial officers; their remowal,

guantun and source of thelr remuneration; ths freedom and Immunity

. they have in the performance of theiyr fumeticus, It alse inoludes

their quelificntions and moral obarsoter, theix comportsent in

society wnd the structural relationship of the judicimry with the

~ other grme of goverrment,

. 4 ebeuld be understood that the independence of the Judiciary,
sixietly speaking, is of ten mecured under a demooratiec or
constitutionsl government, Howsver, under the wilitary
dcvnm:ent. indepsndence of the Judilclary appesra % b abueure,

mn will be exanined in s later topio, But firat, ve shall

| Minu the Mpondimt ot the Judictm under the con-tituuoml



The independence of the judiciary is indeed tproperly
wvorkable' under a demgoratic and constitutional government,

This is because, the democratic government operates under the
provisgions of the constitution, Under a constitution, the powers
and functions of the various organs of governwent, namely,
Txecutive, legislative and judicial organe e.t,0, are specified
end properly codified to suit the operation of a democratic
government. 7The principles and dootrines of separation of povers
and the Rule of rav aze provided for,

Aloo the supremacy of the constitution is declared by the emabling

provisions -9

The ymited yations declaxed that,

"It is essential if man is not to be
compelled to have recourse, as a last
resort, %o redellion against tyrammy
and oppression that human rights should
" protected by the Bule of Lawn 10

These rights have been mproduced by many countries in their

9. Lee the 1960, 3 1963 Comstitutions, particularly
Seotions 1,4,5 and 6 of the 1979 Constitution of the
Federsl FRepublic of yigeria.

10, The 1948 ynited pationa Declaration of musan Rights,
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constitutions and are known as the Fundamental pumgn luhh-."

The Judiciary is enjoined to adjudicate on sny lecue that touches
on theee fundsmental rights in sddition to its other fumotion

of interpretation of lawe and settling of disputes, ynder
section L2 of the 1979, constitution, ywigerian wigh Courte

are swpovered to properly adjudicate on any issue or matter in
vhich any pewson alleges that any of the provision of thia
chapter has been, is being or is likely % b“ contravened in any
state inmlation to hiw', 't

fone of the esssntial attritutes of the Fule of lav axe,

ke The state, pereons and suthorities are subject to law,
be A1l individual righte, freedom and liderty should
protectad and enforced by the govermment,

ee The impaxtiality of Judges in pretecting and o.‘uuu
privciples of Fule of jaw without fear or favour
from @y gquarter,

d, yo govermmeut, person or muthority should
enoxoech upon the povers of the judieiary in the
enforogment of the fule of rav,

¢ Lawyeps of the world should preserve the independence
of their profession, ansert the rights of the individual
wpdey the lwv and insist thuet every sccused is given s

::. e ﬂ; 1787 y.5. Constitution as well as the 1960 end 196)

SonsVitutions of yigeria, partioularly Cap.IV of the 1979
Consfitution,

124 Ses ﬂ#(‘) of 1979 Constitution (C..“o)o



fair trial,

fo There should be constitutional provisions foxréh the
the lav mekers giving them powers to make laws tha$

vill gmarantee populer election on adult franchise;
fresdon from disorimination on the basis of sex,

assembly and assoeiation,

ge¢ The Fxecutive, legislative and Judicial powers should
be clearly stated in the constitution, mhere should
be a constitutional provision pertioularly ensuring
the independence of the Jnl.l.oi.ur-.u

It is only the courte that have bheen arrogated the power
to determine all legn) rights as enshrined in the constitutions

of the world,

renoe, to emmure the independence of the judiciary, there
mst be the practice of thevmle of law, separation of powers
and comstitutional supremacy,

Ze301

The 1960 and 1963 Constitutions of yigeria provided some
degree of independence to the yigerian Jjudiciary, This can be

13 “ee 1948 mmited pations Declaration of pumen Rights,



saon in the arens of npmhMt. temure of o!’ri.éc, 'jﬁrhdiot:lon

of the vourts, lnterpretation of the oconztitution, poweds,

prentice ani proceduzs in the vabious cowrts.

!’or mtml, nections 105 :md 116 of the 1960 Constitution
pmudoc_ for the mppointment of the Chief yustics and judges of
the Pedeval Euprese Cours as vell as the Chief juige end Juiges
of themgilonal yigh Courts,

This 13 siniiarly »wvided under seotions 112 and 122 o 12),

. of the 1963 Jonotitution, Dootione 106 and 117 of the 1960

Jonstituiton provided faor the tepure of the Chisl rustioe and

. Judgen of the Feferal Suprems Court and Regional Chief Judme and

'Judsn.";h The Juricdictions) povers of the sourta are previded

urdex seetions 107 and 109 of the 1960 Comstitution snd seotion 11k
and 116 of the 1963 comatitutiong The powers, practice smd proosdure
in the varfous courts pre provided under seotion 113 of the 1960
eonstitution and seetion 121 of the 1963 cematikution remspsotively,
whe fourts were given the powers to interprets the constitution

and other leglolations under section 108 of 1960 comstitution -
and section 115 of the 1963 comztitution sceordingly. What i

moxe, segtion 109 of 1960 ognatitution «nd section 116 of the

.. 1963 constitution gave the suprese cwurt power to sdvise the

guvernment on any legal mattsr,

C

1, See the equivalent undex section 113 and 123124 of +iw
1963 eonstitution,

1



o ¥rom the rhove, 1t osn be geen that the 1960 end 1963
constitutions provided for the indenendence of the judiolm.. |
wost imjortunt 1s the provision thnt relates 30 the penersl
apreintrent, prowntion and discipline af Judicial offlcors which
iz provided nnder meotion 121 of the 1960 crmatitution“-‘s m
“7. addition, the judioial wervice comeiesion wes established wnder
gection 120 of the 1960 comstitution, : LT

| Tt 1e donbiful to say that the 1960 nnd 1963 omntiwﬂm |
412 rot provids fox any judiciul indepepdence as we have noted
shave, Fut vhen we bogin to exemine the decimions of the supsriex
courte from 1960 %o 1966, ws vil} bhegin to aek ourmelf whether

Indeed there was ony Jutdiciel independevce within the smeid peried,

e Cirst cuse that comes 10 mind was the sedition case of
DeF ks Vo CHIKE orx* 18 1n tis cone, tte defendant was oharged
berore the Tagos High Uourt with sedition under section 51(1) of
the (ximing} Code for dlstrilmiing rhamplets called; "The People
Pacte, thet you must kmaw,” Tt contuined seditious publication

to wity

"Hown with the enemies of the people, the

exploiters of the woak and oppxesvore of the

poors.. The duys of those who have enriohed -
thenneiven 2% the ¢:peiwe of the pvor are R
nusbered, The comuon men ln yigeris ssn today
no longer be fooled by sweet talk at election

time only to be explofted end tyented like dirt

. 8. Ges almo seotions 122-12]; of the 1963 Conetitution,
e . r 16. (1961)* ALL NIR 186,
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after the booty of office han been shared
smong the politicisns,,,.»

This case was bighly and seriously argued by the Attorney Gemeral
of wigeria and $he scoused eounnlw."

The learned Chief jJudge of ragoe gigh Court was so perturbded that
he referred the matter to the Suprems Court for & case stated on

the e xact intewpretation of section 50(2)(a), snd section 51 of

the Criminal Code, Part of themling of the Supreme Court with
reference to tb charge of sedition under g,50 and 51 of the Criminal
Code reedsy; ",.. the section does not in my view prevent fair
oriticism of the government and only prohibits publications made

with the intention of exeiting hatred and contempt, or disaffection
against, inter alia, the Gonmmt".‘s' prett FoJ. (as he then

woe), while ooncurring to the leading judgment of the Chief Justice

of the Pelevation uatds '

¥eeo ThHerxe is one fact to vhich our attention
was not drawn by counsel but vhich 1t do not

feel able to ignorey The constitution entrust
the courts with the task of deciding conclusively
vhether or not any legislative measure contravenes
chapter 77T of the Conetitution, and y do met
wish % say anything vhich might suggest that the
oourts are evading their reaponsibilities,
Nevertheless, it is right that the courts should
remenber that their functions is to decide whether
e restriction i{s reasonabdbly justifiable in a domsoratic
society, not to impose their own views of what the
law ought t° de ,,.."

A Ges Oames snd waterinls on Constitutional Lav in yigeria By
De0y Albe and p,A, Oluyede, p,110=11k,

18s. 0p. Cit per Ademola C,J.F. (22 he then vas)at page 115 of the
report,

18b, JOC, Cit p.115 at p.116 of the report,
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From the foregoing mling of the court, one is not left in
doubt the independence of the jullicdary was notStrietly followed
under the 1960 constitution,

Another ocase worthy of mentien was the » deprivation of
the sexvices of a pritish parrister to the late Chief pbafemi
Avolovwo in the grest treasonadle felony case culmimating in
. AWOLOWO Vo MINISTER FOR INTRRNAL A¥PATRS™.'? In this cese, the
plaintiffs vere charged with %treasonadble felony and conspiracy
gontrary to sections L1(d) avi 518(%) of the Criminal Code, While
they were indetention, they retained the services of a Cueen
Counsel fyom Britain (not a Nigerian Lawyer) to defend them, But
on conming to Kigeria, he was refused entry into Nigeria at the
Adrport by the immigration ®partment under the authority of the
minister of internal affairs acting under section 13 of the Immigration
Act, The plaintiffs complained that the mfusal to aimit the Queen
counsel into Nigeria to defend theam is prejudicial to their best
intexest as their libexdy is in jecpaxdy and constitutes a denial
to them of their right %0 be defended by counsel of their choice,

vdosUdoma J. (a8 @ then vas) in part of his ruling uu-.”

"eee I must slate at once that I do mot
scoept as seud proposition of submission
that the pyevision contained in section 21(5)
(ez of the 1960 censtitution, liverally
406 can be gonstrued to entitled
snyone to Yring a counsel from the United

20, See Case and Materiels on Comstitutional Lav in Nigeria
by D.0. Aihe and Oluyede at page 92,
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Kingdom for the purpose of defending him

in a orixinal charge, To accept that
interpretation, wvould be to strain language.
The constitution is a Nigerian constitution
meant for Nigerians in Nigeria. It only
e in Nigeria. The Matural comsequence

of this is that the legal representative
contemplated in secticm 21(5) C Lught to

be someone in !’.‘Cf!l, and not outside it,,..»

The application by the plaintiffs for am ingunction against
the scts of the immigration departwent (defendants) was refused,

The above case also clearly shows the government meddling
in the affairs of the judiciary,
The leared Justice carmot be sald to be acting independently

vithout wny government interfersnce hecause the plaintiffs were

members of a political party (Action Group) and a leading member
of the opposition party in the Yederal Parliament. The first
defendant was a member of lortherm Peoples Congress (N.P.C.), .
the Party in Power, What is more, there was uuma,\m‘"‘r
in Nigeria at that point in time (1962), pertioularly in the

then Western region,

Other cases that clearly show government meddling with the
independence of the judiciary are the cases ol AKINTOLA V, ALEREMI
AND m'cmno-.z‘ In this case there was an alleged wromgiul
renoval of the premier by the uovernur of the Vesmterm regionm,

The ease wae politically explosiver, The case was deciddd in

21, (1962) E.N.L.R. 185,
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favour of the govérmnment of the dey (the defendant) which
eulrinated to the serious political impasse in the Vestern
region in 1962 that even led to the death of the premier,

Akintols,

The deprivation of Children's right to political education
by a regional law led to its challenge in the case of OLAWOYIN
VoA.@. NorthemReglom~

All the above casee were decided in fawvour of the Government

of thc daye This aade Professor lwaluese to remark thati~

"oeo The fact that with one & xeeption,
all the constitutional cases went in
favour of the government deprived the
decinion of much of their legitimating
effect ... The point here is not that
‘every one of the decisions banded down
by the Nigerian Suprewe Court between
1960 and 196€ was necessarily waong in law but
that they should all have gone in f{agjour of the
government v as muarkable and naturally cxeated
the impression of political bias ..., the
situation wvas all the more lementable because
most of the decisions concerned individual
liverties, To what purpose people were prompted
to ask where oivil liberties guaranteed in the
constitution of every violation of them, howvever
flagrent seening received the csanction of the
Courts” .23

Zhw

The one exception w us the case of DOEERTY V, BAIFWA",
tecizion was wsxpectedly cgainet the govermnment, Thus

Frofesgor Jegede vhile commenting eaids

22, (1961) ALL N.L.R, 20).

23, B.0, Nwaluese. The Presidential constitutiom of Nigeria.
C. Hurst & Co. (lomdon) 1962) P.2h2,

2L, (1961) I ALL N.L,R, 60k,



"What is remarkable in Balewa's

case is not so much the reasoning
previded by the Supreme Court dut the

fact that the Supreme Court effectively
checked excesszes of the exee ecXxecutive,,,»25

In this case, the Supreme Court hell that the Commissions ond
Tritungls of Ffaquiry Act 1961 was ultra vives in so far as 1t
purported to give wider powere te n commission thim perlisment
could gront under the corstitution. Om fMarther appesl to the
Judicial committee of *he privy coureil, their lordships made

it oclear that some of the povers disallowed by the Supreme Court
were in fct ultravires,

Professor Esejiofor, commenting on the attitude of the judges
during the aame period saids

"The judges probably feared that active
interventionist policy of interpreting
the comstitution in a lideral spirit
wvould lead to open confrontation with
the politicians and the consequent
weakening of judicial authority,.
Comsequently, most of them were anxious
to zender decisions favourable to the
government aid its supporters. Indeed,
they behaved as Af it was their duty
to sdopt challenged measures of the
authoritiss as valid and find arguments
%0 Justify them ... The extraneous
activities of sone judges were such
that they did not desexrve public
sy=pathy as merve vietims of Political
and social pressures, nor did such

25. The 5"”“ Court of !I.‘lria. w.o‘t. ’.1’3.
See another comment, Nwabuese Op. git. p.276.
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activitios inspire confidence in them
a8 independent and impartial custodians

of mm.“
one of Nigerjan Otatesman, the late Chief Obafemi Awolowe took
the viev thyt the executive arm of the Covernment bribed and
Cajoled secfions of the judieiary in toeing executive line in
practically all major issues of the day in vhich 1t had lnhmt*.ﬂ

Likevwise, under the 1963 lepudlican Comstitution, the
independence and dignity of the judiciary was firmly entrenched,
rut the means or wodalities to emsure that judicliary was sotually
sade indepenient from any govermmental interference vas practically
uafe dmpossible oving %o the "Political Climater at that point
in tise (1963 ~ 1970).

Under the 1963 Constitution, special provisions were set
out for ¥he appointment and removal of judges; their salaries,
{rmunities and security of temure of office. The judges of the
juprend Court and lLagos High Court were appointed by he President
on the recommendation .rmmmuw.a While the High
Court judges of the Regions were appointed by the Covermor of

each mgion on the recommendation of Regilonal Pr-hnﬁ.z’ The

26, AB. !m-(;n}. The Sw Court of Nigeria 1956 60
Beineman Educational Books (Ibedan) 1977. p.89.

27. Obafemi Awolowo; Path to Nigeriats Greatness Lth Dimension
s e
+ 1128125 of 1
3: 8.51 of the Rastern & Northern Nigeris Constitution of 1963,
and 5,49 w/liig, Const, 1963,
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¢laborate pwovinions for disaissal of judges were also entrenched
in the conm¥itution”.° The salaries of both the judges of the
Supreme Cousrt and Lagos High Court were charged upon the
consolidated Revenue Fund of the Federation, while those of the
Hegions weye charged upon their regional consolidated Munds,

All the above provisions were made to ensure the independence
of the Jediciary. But govermment interxference particularly,
the ascutive vas alvays felt in the adninistration of eny case
that Lnvolwes the Government as we have already seen in the cases
of D.PP,Ve Chike 002", 3" aAvolowo V. Mimister of Intermal
Affaizer,”  Akintola V. Adereni & Amor=,>” and Olawoys V.A.G.
w/ m.’ e. 8.0,

s, Professor Ablela 0jo remarked thats~

®ees in conclusion, it may be said that
the history of the Bl1l of Right
entrenohed in the 1963 constitution
and their judicial interpretation and
application, do not commend them to
present or future gemeration of
!!Wm"oonﬁ

0. 5 113(2) a & b, of the 1963 Uonstitution,
3. (Pupma).
3. (M)o
s (Supwa).
3. (Supra).

35, Abiola Ojo, "Fundamental Husan Rights in Nigeria: 1963 and
1963 and 1979 Constitutional Provisions» Nig., Jourmal of
contemperary law 197730 p.136,
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It can bo said that both the 1960 and 1963 constitutions

of Ligeria gave room for the independence of the judioclary,
Wt the govermment in power did mot allow the oourts to

practicalize it as professor Fue jiofor M-.,

2,342, DIIPIDENCE OF THE JUBICIARY UNDER THE 1979
CORSTITUTION

Just like the 1960 and 1963 constitutions, the 1979
cons titution provided an elsborate provisione to guarantes the
independence of the judiciary.

Forsdstance, appointment of justices and Chisf Justioce of
the Jupreme Court is to be made by the President on the advice
of Federal Judicial Service Commission (now known as Advisory
Judioial Committes) subject tc the approval of $he senate
(row provisional Ruling Council) by a simple mejority of the
utr-.te«.n The same appliem to the sppointment of the President
of Lhw Couxt of Appeal and the justices of the Oourt of 4ppul-'”
the Chief Judge and Judges of Federal High Ccut"g” the Chief

Lo

ond Judges of o tate High Courtery Fresident of Customary Court

3%, See footnote 2(C ahove,
17« Eection 211(1) & (2) of 1979 Constitution,

3. Sectiomn 218 of 1979 Constitutien,
9. Ibid, 85,229
L4O. 1bid, S.235.
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of Appeal and its judges; L1 and the Grand Kadi and
Eadis of the Sharis Court of Appeal -quunn-."'

1t shonld be noted that under the Military administration,
it 1o the executive head that makes the judicial sppointeents
scting on the sdviee of the Advisory judisial committee.

It should also be remembered that the 1979 Commtitution
al9o provided some degree of independemce not only as regards
the appeintment dut aleo intemme of promotion and temure of
judieial o!ﬂou-.u

Nothwithe tanding the above constitutional guarsntes of
independence of the judiciary, there appears to be some intexferemce
by the executive and sometimes legislature in the activities of
the judiciary. This makes it plausidle to examine the werking
of the Courts under the 1979 constitution, In the second Republic,

Indeed, the Nigorian judisiary Guring the period under
veviev seems to have some degree of independence, This was
exmuplified in the locus elassicus case ofy SHUGABA DARMAN V,
VISISTHR FOR INTERRAL APPAIRS#.'? This vas the case imvelving
11legsl deportation to chad of the majority leader of Great
yigeris People's party (C.N.P.P,) in Bormo State, The court

A 20 S
1. 1218 section 255, 256 wnd 257
h,. (‘9.1)2 N.G.L.R. h”. see also ‘”2)3 N.,C,L.R, ”5.
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held that the Minister for Intermal Affairs does not possess
unfettered discretion in matters even involving national
seourity where individual liberty is at stake, An acoused
person, it further held, mist be given adequate opportunity

to ansver to charges preferred againet him, The deportation
oxder against shugaba wvas mullified, Monetary d amages worth
150,000 was awarded against the Federal Covermment as a punisive
moasure for the callous and degrading mamer in which its agents
had treated the majority leader,

ihis presents a radical departure from the holdings of
the courts in the firet Republiew. While, the courts dseisioms
under the 1960 and 1963 constitution were more in fivour of the
Govornment then individuals litigants, the courts decisiony
under the 1979 Constitution sppears to0 be more in fawour of
individual litigants against the Government., This shows that
the courts are beginning to be aware of their indepemience
and are asserting it fearlesasly,

This can be further illustrated in the case of ARPH BISHOP
OKOJIE & ORS, V.A.G, LAGOS ﬂt‘lﬂ“,hs vhere the Lasos State
Covernnent wanted to abolish private primery and secondary

s v

Llie See D, FP, V, Chike Obi, Awdowo V. Minister of Internal
Affairs in foot notes 14 and 19 above,

LS. (;sh) INCIR 218, See Also Tony Momoh V, Senmate (1984)5 NCIR
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insdliiutions in the Htate, A 1ideral interpredation was

gdven w0 "medium for the disseaination of infowmmntionn,

ckogle were construed an mediun and as auch voverred hy

' thae eoimtitutional provieion relating to freedom of sxpremsien

and the press, T hus, the court granted an injunction against

o koo Iagos State Government from cawrying out its plan to abolish
| private primary and secondary s chkools. |

TN

This vwas n sucosss Sof Individual or group rights over e
poverrment on the isuve of fundamentel rights, .
In another case, STATE ¥, IVORY mﬂl”é where the asoused

persenc were oharged with puklishing seditioun raterials vhish

stteoked the person of the Governox, Jim Nwohode, Arveke C.J.

'J {os he then was) in disoberging und asquitting the scoused persons

mcie the following important cbmexvatione:

*1 feel no doudt that any constraction

of the law on sedition in this country
should de aguinet the background of a
profound national comeittment to the
principle that debate om public issues
should be unninibited, rotust and wide
open and that it may well include
velpment caustic and sometimea unploasant
- shawp a¥tacks on governwent and mblie
offinialen 47

" It esnmot be doubted that as for as the intsrpretation of the

furdamental husan righte of citizens were eoncespad, the Judiclary

L

Lo b (198) 5 MCLR 736,
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in the second Republic lived up to expectation, They were
determined to ensure that the experience in the f iret Repubiie
doees not repeat itself,

However, their performance in election petition casem in
1983 was dismal, For instance, in the unreported case of EADIYA V.,
.u.n"' in rleteau State, Obi J Okoye C.J, (as be then wan) showed
such epen bigs in favour of the inoumbent govermer, Solomon Lar,
that on appeal, the Supreme Court had to rule that the Ohief
Judge be excluded from the trilunal as it oxrdered a xetafal of

the cnse on ite mewits,

A similar oxder of exolusion vas made against three Judges
of an election court at Umuahia, Imo State, becsuse of what
the Federal Court of Appeal desorided as ofitrageous and reprehen~
sidble conduct on their nﬂ'."’ Also in other cases 1like ORI V,
MBAKWE & ons."’ There was an open charge that the coury§ was
aspioting the State Govermor to frustrate by weans of delay
teotion, the challenge of his re-election. In snothey case
of WIDA V. IHRANIM & OFS”,”’, the sotion of Niger State Election
Court seems to suggest blas in favour of the respondent beomise
of the time limitation givem by the court vhich obviously constituted

L8, sC 99/19!!}1l of 30/9/83. See also Onoh & ORS, V. Nwobodo
49, See Chimaroke V. Nwabueme & ORS, FUA/E/178/83 of 18/10/83,

50, Buit o, “m. 1183IC. Owerrd.
£7. Seft ¥, W.5, 8. C/YEB/RY oFf 10987,
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Sk

Lo

» aéﬂoné handic@ to the petitioner in the mﬁnﬁuun of |
his cate, T o
_ WMOAICMQflwaiM to use nxy-m |
longuoge in two eames arfsing from eleoticn in twvo Pedaral
Oonstituencies In Imo Skate, In one of the cases, s petition
wes alloved without hearing of any kind being granted to thw
n:at respovdant, In reverning the degiaion, 1t was sald that

it wpe & trawuty of Justioe and perverse for a eovurt tostut out

- parties from being heard".sz

Nothwithetanding these shortcomings mentioned in the fLew

canes shove, the judiciary in the 2nd Republiae, that is, under

the 1979 conntitution had wome degres of indepenisrme betier than
under tha 1960 and 1963 comstitutions,

Infact, thi aases of Mbaﬂ ard prrticularly the onve
of STATL V, ARIHDY wmo,g‘ viich is the loc us olassitus omee,
s far an the intaxpretation of the relationabip betuween

 individusl ard government s regards the freedom of expression
and the press under the 1979 constitution and the law of wsedition
Inas sontained in the Crimimal Code is cencerned, Here, the sosuned

82, Ses Jkoro & Ors V. Ukpal FCA/E'/‘lTh 83 of 13/10483. and
Tkoxis Vo Ukive & O3, LCA[&/ﬂS/G or 18/10/8

53 {(supre).
51.1. (195;}6 ROIR, m.
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vio vas cemtesting for a gubermatorial office asgainst the
ircunbent governor, Jim Nwobedo, in Ansmbra State, published

& book vhich contained nany uwncomplisentery remarks asbout the
govermox and his ofministyation, e was charged and comvicted
for the pudlication of seditious material at a High Court,

7at on sppeal to the Yederal Court of Appeal, it was held that
the section of the Criminel Code Making provisions for sedition
vas gontrary to section 35 and L1 of the 1979 constitution and
therefore, by implicstion mllified from the f iret day of Ostober,
1979« Olatawura JCA (as he them was) in the above case @dmonished
thats

"Those who ooccupy sensitive post

st be prepared to fesoe public
eriticisime in respect of their

office 80 as to emsure that they

are gsccountable t0 the elsctorste,

They should not be made to feel they

live in an iveory tover and therefore
belang to a different class. They

mest develop thick skin and wvhere posesible,
plug their ears with cotton wel, If

they feel too sensitive or irasoidle,
they are within their canstitutional
rights to sue for defamation, tut they
should not use the machinery of

government to iowvoke criminal proceedings
to gag their epponent as the fyeedom

of spesch guaranteed will be wmeaningless”

2

Thus, one could not Wt agree to the obeervation nade by
professor Nwabuese thats

55. Ivid, p. T56 of the report,



"The Nigerian judiciary has since the inoception of the
presidential econstitution exhibited a commendably aotive
1iderelism in the enfopcement of constitutional yestrictions
upon governpental powers ... viewed agninst the beckground of
their part perfomance, This record of vigowous vigilant
courageous sotiviam is most refreshing and encoursging®, o/

The next topie for conaiderution is the independence of
the Judiciary under Military sdninistration,

56q 2.0. Nwabuese; Nigerign presidential Comstitution,
Tongman (1985) p. 328,



2,4 INIEPENDENCE OF THE JUDICIARY UKDER THE MILITAKY GUVERMENT

It is notevorthy that the regimes of Ironsi, Gowon and
vurtala despite their abolitionist traits om the demooratic
institution, left the structure of the judiciary virtually
wntouched, This can be ween f rom the important Deexee No.1 of
196658 ond Decree o, 32 of 19757, The smme may be said of
the Jdiaghon and Buhari regimes as well as the habangida reginme.
See particularly Decrvee yO, 1 of 19&.".5'

The ocourts and judicial officers contimusd to operate and
function in the mormal way, sxeept for the introduction of
Judiciel Tribunals which wvere soxe common under the Juhari and
Babangida sdministrations, Put the significant and dengerous
sodification that cocurved since the Military takeover was in
relation to the appoiniment and terure of the Chief Judges and
Judges of the warious State High Courts, the Iresident and
judges of the Federal Hich Court; the Grand gedi and gFadis and
Juju of the various Sharia Court of ippeal and the President
end justices of the court of Appenl throughout Nigeria vere

appointed by the Supreme /‘ilitary Council seting on the sdvice
59

of the newly Created Advisory Judicial Committoer, Under the
TES, The Constituticn (Duspenslon and Hedllloatlon) Vecres Wo, 1 of 1966,

57« YuM,G, Constitution (Basic provision) Decree¢ of 1975,
53, The Constitution (Suspencion and Modification) Deoree of 1984,
50, GSee T M0, Constitution (Pasie provision) Degree No,32 of 1975,
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the constitational Covermment, especially in the 1979
Constitution, the appointment, temure and removal of judicial
officers vas done by the president or Govermor of the Itate

(o2 the cese may be) acting on the advice of the Federal or
ytate Judicial Service Comissions subject to the approval of
the Senate or the State Houses of assembly (as the case may be)
by a simple u.jotitr'.so Institution of the Advisory Jjudicial
conmittes under any Military dispensetion should be disecuraged
because the powver of sppointment and dismisesal of judieial
officers is left to the vhims and caprices of the incusbent
heedship of the Federation or State. This may give hin the
pover to easily manipulate the Advisory Judicial Conmittes -
kroving the nature of "Our’ Military regimes in Wigeria - to
his adveantage, Sinee the govermment im power controls the
Consolidated Reverme from which the judges arepaid.

The retirement of Chief Justice 7.0, Elfias soon after the
third coup that brought General Pubari to power is a cese in

point,

In the "Cleaning upr exercise initiated by the new
sdninistration for yidding all govermment functionairies of
ndead voodsw, persons charged with declining preductivity,

60, See, 58,211, 218, 229, 235, 241, 246, 252 and Particularly
585, 258257 af the 1979 Constitution.
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poor health, oompﬂon} inefficienmsy, adbuse of office or of

61

014 sge wvere removed”, ' Chief Justice Eliss (as he then vas)

retirved from the Judiciary for obhgure loalann.“

The official resson was that the retirewent was on health
ground, Put this wvas harily comvineing because three monthe
therealter, the resired Chief Japtice was elected a Judge to the
International Court of justice s¥ the Hague,

The history of judicial m under  a Military
regine will be incomplete withent considering the souster olausess
in most wilitary Decrees -l?fuuh. Th gueation of puspter
olauses in Decrees and EdicYs often ocoure in wilitary regielatioms
dosling vith property amd rights e.g. The detention Decrees®,’’
These wilitary legislations weually preciide the courts from the

functions assigned to tham By the Supreme Lav of the land 1.0,

60, See Daily Times; 10¢h sugust, 1975, pet.
62, See yew yigeria) 218t August, 1975 p.18,

63, See Btate Seourity (Detention of persoms) Deores.
¥o. 2 of 1984, BSes alsc the care of Lakmmi yikelomo
snd ORS V, Attormay General of Western yigeria (1971)1
U.I.L.R, 201, {




The Constitution,

Some of these Military legislations called Decress and
¥diets are as followsg

1., The Comstitution (Suspension and Modification)
Decree No,1 of 1966 under the Gowon n'.i.-."‘
This decree suspended and modified some parts of

the 1963 Constitutien,
i1, The Federal Military Govermment (Supremascy and
Enforcement of Powers) Decree No, 28 of 1910-,‘5

which establish the doctrine of Unchallengeadbildty
of Military Decrees,

114, Constitution (Basic Provisioms) Deoree No.32 of 1975,
vhich left the Prineiple that a Decree is Superior

® the Comstitution since the Constitution can W
smended by a nun-.“
Under Decree No,1 of 1966 the provisions of the 1963
Constitution empovering parliament and Regiomal lLegislatures

€4, See also Constitution (Suspension and Modification)
Decree No. 1 of 1984,

65, GSee also The P, N.C, (Supremacy and Enforcement of the
powers) Decree Wo, 13 of 198k,

66. gee also Decree No,1 of 1966 and Deoree No,1 of 198l,
(Supra),
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to establish nev Gourts or confer additional jurisdictions
wore suspended, The supreme court no longer had jurisdiction
to determine disputes among the Regions (mow States) or
between Regions (States) and the Pedersl mm."

Section 1(2) and (b) of Decxee No.1 of 1966 are most
isportant in the sense that g,1(2) after providing that the
constitution sholl have the force of law throughout Nigeria,
vent on to say that nothing in the eonstitution shoul render
any prevision of a decree void to any extent whatsoever,

Seotion 6 reads:

"No question as to the validity of this
or sny other decree or say edict shall
be entertained by any Court of Nigeria,"

The reaction of the Courts were more in favour of the
Covernment as ve had already reen in the cases of Adamolekun
ve The council of University of Ihda-.“ and n.P.P. V,

Ch-’-h 0“'.69 ..'..I

necree yo, 1y, Constituttion (cuspension and Modificationm)
Deoxes of 1984 also suspended quite a good mumber of the
provicions of the Constitution, especially the suspension

67. See Deoree No.1 of 1966, Schedule 1 (:
proghions of the pederal gonstitution), 1963,

68. (1968) N.M.L.R. 283,

fn . — —— B s e Al el WA Neea




62

of rection 1(3) thereof which gave the 1979 Constitution

Cupremscy over other lawe, once such laws are inconsistent
with the conssttution, Section 1 of the adove Decree yo,.1

now yeads,

"This Constitution @ amended by this
or any other Decree is Supreme and ite
provisions shall have binding foxce on
21l authorities and persoms throughout
the Federal Republic of pigerias,

This made the Decrees Superior evem to the Constitution,

Mention must also be made to Decred No.2 state security
(Detention of persons) pecree of 1984 which gave the ghief
of gtaff, Supreme headquaters powver to defain any persom oy
pereons vithout trial if he is satisfied thst such persons
et ie prejudicial to state security or has contribtuted to the
econonic adversity of the nation and no court shall challenge
his nctiom..ro

Secotion L of pecree 0.2, of 1984 gives ifmmnity to legal
or judicial process to any person for anything done in pursuance
of the peeree, Decxyee No.2 of 198k also suspended all provisions
relating to the pundamental Rights in the 1979 Constitution,

70, See, S.ii of the Decree and also The Armed porces and
rolice (Speeial powers) neoree yo.2L of 1967,
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The Courts were excluded from entertaining any

question sbout any infraction or violation of the provision
of the Decree, Section 219 of the 1979 Constitution which
confere right of appeal from the Federal jigzh Court, State
migh Court, State Sharia Court of Appeal and State Customary
Court of Appeal is meade inapplicadle %o matters pertaining %o
the Deores, So akdo section 259 of the 1979 Constituticn
releting to referwncen to the court of Appeal and the Suprems
prourt of gquestione of raw vhich vas exoluded from matters
vertaining to tha Necrea,

necree No. 13; The Federal wilitary Gevemment (Supremacy
and Enforoement of powers) Deeree of 1584 re-enchoed the
preanble to Decree no. 28 F.M,G. (Supremacy and Enforcement of
pover) Deexee of 19703 vhich asserted in unmistaken words, after
the Supreme Court decision in rakanmi & svor, v.a.c.u./huuu“
that there had been an effective abrogation of the pre-existing
oxder by an abxupt military revolution, The Decree excludes
all oivil procesdings in respect of any aot, matter or thing
done or purported to be done under or pursuant to any Decreew,

Tie (",“Pﬂ)l
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Judiojal independence deals with hov free the Judiciery
is from any sort of governmental control as regarxds its manmer
of sppointment of judicial officers, their removal, quantum
and souree of their rerumeration; the freedom and imsunity
they hawe in the performance of their fumotions, It also
iroludes their gqualifiocations, moral character, comportment
in evciety and the structural mlationship of the Jibhq
vith other amme of government, Some of these factors have
bean pffected by Military aduwinistration as we have notioced
earlier,

Ihdeed, the concept of the rule of lav and the independence
of She Judieiary will de purposeless if the quality of the
Judigiary v as brought in question,

As permaxd Schwarts stated,

“Unless those appointed 4o the pemoh

ave competent and wpright and free to
Judge vithout fear asd favour, a Judicial
system however sound its struoture may
be on paper, iz bound to fumction poorly
in practice, 7hat is why the probdblem
of judicial selection and temure is the
pivotal one ir all the disoussions of 12
the proper administration of justice=,

rvhe ifmmediate prodlem that oonfronts the judiciary when thexe
iz a wilitary putsch is vhether or not to recognise the new
pdministration and what its attitude should be towards the

law and asotions of the new rulers,

72, Geey ‘'imerican Constitutional pew*, page 30,
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In Nigeria, it 1s alvays o mixed resction, AfPer the

first coup of 1966, the Courts tehaved as if nothing had
happened and certain decisions wvere given as if the 0ld oxder
under the 1963 gonstitution was still in existences, -

Judiocial reactions later become realistic by recognicing
that a fundsmental ohange had takem place and that the lew
had o be seen in 1ine with the mev order,"’" Gadly, the final
court of raw (the gupreme Court) seriously biundered by
rejecting the claim of the militery administration that it vas
u revolutionary government that did not owe its authority,
power or existerce to the pre-existing legal nior-.Ts The
consecuence vas a firm reminder to the Courts of the limits of
their competence by the promulgation of the pederal mIlitary

covermment (Supremacy and Enforcement of powers) m.“

The first problem therefore, is for the judiclary vhich
bad been used to mallifying logislations and actions of the

T3. See Lakanmive and Adsmulekuntes Cases (Supme)
see also chapter one,

The See Adamulekun v. The Council of puniversity of Ibadan
(1968) N, M,L.R, 253,

75. See Lakarmi & Owe. V.i.G. F/region and 0RS, (1971)
U.I.L-l. ’1)0

76, No. 28 of 1970,
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executive and the legislatures under the civilian regise
vas forced to summersualt under thw military vegime af its
independence was affected,

The 1979 Constitution d emocrated or provided for

separation of powers on all the three organs of ”m.n

The implication of this was that judicisl powers of the
competence to settle disputes jJudiciadly was the exolusive
presexve of the courts. Hovewer, consequent upon the unlimited
legislative powers of the Federal military govermment, some
decyees not only lay down offences and their punishment, but
also go on to determine quilt or settle isswes which normally
should have been left to the judicial arm of government,

There have been seversl cases in wvhich deorees have dissolved
registered audnam;.n confiscated and forfeited assets

-~

of nemed individuale and Tmstitution, ’ and arrested detained

and released such pcnoa"..o

71, BSee Sections 5-7 of 1979 Constitution,

78, E.g« The yigerian vedical Association] the political
parties (Dissolution) Decree yo. 9. of 198,

79. See Forteiture of Assets e,t.c. (Validation) Decree No, U5
of 1968, See also ¥ Lakanmits Case (Supra).

Bo. Bn.”:htl Security (Detention of persons) Decxee 30,2
of 1 -
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All these were done without adjudication or through
any judicial process, worthy of note is the Supreme Court
wuling in yekamsics Caser’' that a legislation vhich forfeits
and confisoated the properties of an gewsd individual is
a plece of julicial legislation and therofore ultravires
and invalid as 1t violated the 1963 Constitution, put the
Supremecy Dooru".z following this decision rendexed mugatory
such holdings of the Supreme Court; thus judicial independence
wvan affected gossly,

rhe rndependence of the jJudiciary has been affected in
sowe other ways by military rule, During the various periods
of wilitary rule identified so far in this study; matters
vhich requived purely judieial decisions had been transferred
to all kinds of tribunals, The tritunals after its 'Kangaweo
trialst would not only conviet btut alse impose penalties in
rmornmnmhaﬁunm.u There vas also the
tritunals set up under the Robbery and Five Arms (Special
provisions) Decree of 1970 for trying armed Robdbers and the

]
—p—

81 (Supre).

82, The P.,M.G. (Supremacy and Enfoxcement of powers)
Decree No. 28 of 1970,

€3, Like the Justice nksdigho (retired) Judieial Tritungl
‘on the Zango Kataf Dis tur in raduna State
of may 17. 1992.



petroleun production and Distribution (anti Sabotage) Decree

of 1975 for the trying of offences yelating to petroleun
production and distribution, There vas inaddition, the
controversial Recovery of public property (Special Military
Triunels) Decree” ' vhich provided for the confistication

of Assets of m;ublu officer vho is alleged to have corruptly
enriched himself or apother or had inm any other way violated

the ¢ode of conduct for public officexs in the 1979 Commtitution,
rost of these tribunals were headed by Military officers or
retived judges with pilitary members to assist them, However,
all their decisions are subjeoct to the highest military
authority such ae the Supreme Military Council under the Buhari
regine or the Armed foweces Ruling Council under the Babangida
regine or the Provisional Ruling Coumeil of the Abacha vegime
respectively, No doudt, the independenceof the judiciaxy

vas affected in this respect,

asserted that ;
"eee Share is abeolutely no inserference

in the operation or decision making
process of the judiciary»,,.05

8. 0.3 of 198, -

85, See his lecture, "The relevance of law as an effective
instrument of social engineering in contemporary wigewis®.
Delivered at the ymiversity of ragos, See also yigerdan
rTribune of Friday April 26, 1985, page 9,
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pe went on to say that the faot thet osrtain fumctionm
vere tpken from the Jurisdiction of Taw Courts did not
detrsot from e Independence of the judiciary,

4,

ERUL S
[T

romt respectiully, it ls difficult to go along with
these assertions, Poxr whatever ressons, the mere faot that
it was found nooexpary to take ascume functions which wvere . .
wrely judleial from the ordinary courts and given to othex
hoéies, disoounts the competence of and the confidence in
tho ordinsry courts and to that extent vitiates the independencs

ey
b

of the ordinary courts,

The need to tinjectt wilitary officars into imtitutions

¥ that purport to perform Judiciel functions by trying cases

erd imposing punishnmante like the oxdinary oourts can only
be zeen as interfering with the indepsndence of the ccurts,

It can alsc te argned that specifio proviaions in

.+ certain deorees vhioh particularly exolude or purpert to

exclude the jurisdiction of the ordinexy courts to their
traditional and constitutional funutions affect the indeyendence

. of the judlolary,

Every constituticnal decrec specifically provided that

| no question as to the valildity of this 92 eny other Dearee
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that deals with speeific nthm,“ Shall be questioned by
any court of law,

The most draconian of all was the pederal wilitary
covernment (Supremacy and Enforcement of powers) Decree
¥0e13 of 1984 which bars any eoivil proceedings in sny court
for or on account of, or in respect of any act, matter or things
done or purported to de done under or in pursusnce to any

Hecree or Ediet,

411 these can certainly not be said to be in aid of

independence of the judiciary in the performance of their
functions, They are legislative rcastration' of the judiciary,

The pechanise and manner of appointment and removal of

Judges could affect the degree of independence of the judiciary
as discussed above,

Under the 1979 constitution in the pederal System of
govermpent, appointment and removal of judges, the Gfand yadis, -
yadis of Sharie Court of Appeals of the States and the President
and other judges of the Customary Court of Appeal of the States,

86, E.g. The Recovery of public property (Special military
Tribunals) Deoree yo.J of 198k,



except the Federal pigh Courts, the Court of Appeal amd Jupress
Gwrt, wexe done on Federal and §tate basis umntinl."a7 o

However, the militavy sdmintstratisn, in line vith its
unifying tendency has oentralized both ths syatem of appointment

- ;_n_q.a_mul of Sudges and justices in the whola ocountry, rhey

; are sppointad and removed from office Wy the Suprems wilitery

" Court of Appealn.

i 8T« Gee Sestlon 210, 211, 218, 235 & 241 of 1979 Constitution.
i B8, See Sestion 14(3) of the Constitution (Suapension and

couneil, or Arued Foroees Ruling Council oxr the present Provisionsl

o Rulinrg Council of the Abacha regims, as the case vay be, acting

onn the dvioe of the Advisory Judicial con:lthw.m

This national body comprises; the Chief yustioce of wigeria

. am Chaiynan, the dttorney General and minister of Justice,

the president of the Court of Apreal, the Chief jyudge of the )
Federsl pigh Couxt, the Chief Judges of the States and the Federal

5 Capital Territory, Aduja, one Grand gadi of the Sharia Gourt of
o Appeal appointed anmually on retation by the Supreme wilitary

¢ .. couneil, Armed Foxves Fuling Council or the vressent provisiopal

Ruling Counsil (as it applies) from the States having a Sharia

gourt of Appeal, And finally, the president of the Customayy
89

g

roéification} Decree woo1 of 196L, See also seotion 212,
213, 2168238 of No. 10T of - 1993, S

s 89, (Indd) We1u(1) of the Decres, BSee genewally Chapter Z4ke2,

40
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The retention of a body like the erst while judioial
Gerviee Commission ies commendable, The present arrangement
has great virtue of promoting uniformity of standards by
affording opportunities to make comparisms, It cem also de
said to insulate %o a degree, the judiciary, from undue local
and s tate presgures, Civilians may not likely accept this
axrangenent as politicians will insist on the yederpl character
priroiples, This however, means that the wilitary sre
shielded from 'Soldier politiking' particularly in matters of
appointaent, temure and removal of judielal officers since
they have the final say,

It may be sald that in the sotual operation of decision-
nmaking process of the Judiciary, there is no direct interferemce,
The matter is then reduced to the courage of the judges themselwes,

For instance, in the oase of WINFKE AMAKIRI V.R.M, INOWANs"™®
2 nevepaper correspondent was foroibly shaved, given 2 strokes
of the cane and subjected to in bumen degrading treatnent, He
was also detained for well over 2, hours, His offence vas that
he published an unpalatable and distasteful article in the
w:ltll obsexveron the birthday of the state govermor., The

plaintiff instituted a civil sction for false imprisonment,
assault and battery sgainet the Aid decamp (A.D.C.) of the
Govexnor claiming n10,000 damages., The soting Chief judge of

90, ynreported, Suit ye. PHC/232/73, of mareh 22, 1973
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iivers State gave judgment$ in favour of the plaintiff,

This case {llustrstes one of the fev lnstances in wvhioh
the judieiery gave jJudgeswnt in favour of individualas rather
than the military novernment as earlisr discussed in the widdle

of this cmhn."

In a recent case of mote is CHIEF V.0, ONARANJO V, THE
UPNCTIAL MILITARY TRIBUNAL, LACOS ZOKE uzu.” in which the
Jurisdiction of the mridumal in trying the plaintiff was
challenged in the pigh Csurt, Just about the time the case
was being heard befoyw Wemoursble Justice gmotosho, the Federal
vilitary governzent presulgated the Federal Hilitary Govermment
(Supremacy and Bnfopodment of rowers) hoom-.” whieh
parportedly ousted thae Jurisdiction of the court in ehallenging
the jurisdiotion of the military Tribunal, 1nepite of this,
the learmed justice went on to decide whether or pot she had
Jurisdiotion and commemted in the ocourse of her ruling that,

.0 18 80 vyery doubtful whether
the drafteman howvever inganious,

cen offeatively and completely m’h
the jurisdiction of the murts ..."

91. fae Sub<hezding 2.331 and 2!3l20

92, (Unreported) Suit wo, /106 /8L delivered on 28 way 1984,
93. ¥e.1) of 1984,
o (M)l
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This case aluo bButiress the analysis esnrlier wade that the
Judieiary in the second Republic and thereafter gave more
favourable decisions in favour of individuals than the Pederal
yilitary covernment in power unlike the Courts before and after
the Piret Rmblu".”

The Nigerian Judicliary witnessed ome of its most serious
crises at the tail end of the pabangida regime, The Shomekan
regine created by the pabangida regime under the interim yational
Government did not alse lest long as it wvas ¢technically' ocusted
from power by the Abacha regime, Ve shall examine these Judicial
crisee folloving the ammulment of June 12, 1993 election in the
following topie,

2é4et IEDEPENDENCE OF THE JUDICIARY UNDER THE INTERIM

HATIONAL GOVERNMENT AND THE ABACHA WEGIME,

tike any other wilitary regime that ever ruled wigeria,
the judioiary under the interim yational government of Ernesk
Chonekan and the Abacha regime remained almost the same in terms
of gtructure and formwa but with some basio medifications made by
the constitution (Suspension snd medification) Decree yo,107
of 1993 under the Abache regime, In terms of yudicial
Indepandence, thare had been s remarkable interferemce in the

95 BSee sub-hesding 5;2,1 and 5,2,2, Partioularly footnotes
Noeth, & 19,43 Iﬂ‘ s 46, 48, L9 and 50 above,
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workings of the judiciary by the demised pabengida regime
following the jJune 12, 1993 rolitical impasse., The political
izpanse culminated into serious litigations in the various
supsrior Courts in the land, The decisions of these courts
ralsed fundamental constitutional issues that even threstemsd

the existence of the Country, Nigeria,

Under this heading, we shall exsmine Wwriefly, the events
that led to the political impasse snd the consequent effects
on the judiciary. Ve shall alee examine the role played Wy
interest jroups, and the rulings of Abuja and Lages High Courts
as well as the Bupreme Court respectively

When ceneral Thrahin nadamasi padangide (I.B.B.) took over
pover fyom the puhari/Idiagbon regime on 27th Augnst, 1905, he
promised to hand over power to the Civiliane "as soon as possibler,
He pursved a politiocal prograsme or what came to be krown as
the trapsition to civil rule programme, He raised the hopes of
the politicisns very mmch, But as things tumed out to b,
there was nothing like transition %o civil xule as all the
politicsl plans were *technicallyt foisted and completely
aborted at the last minute vhem such political programmes were
sbout to yleld their fruite, This wvas evident vhen he ealled
on the politicians to form their political parties, vhich they
did, He selected six out of the thirteen political parties
that emerged, put even the eix political parties did not see
the light of day as they were omnoelled completely, giving
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one reason of the other for the camcellation, The mext thing
he did was to create two mev political parties; the Scoial
Demcoratio party (5,D.P) and the yational Republican Convention
(N.ieCs) vhich axe all state parties funded by the wilitary
Government, Nigerians were eligible to belong to either of

the two parties by registration, not both,

For several times, party heads from both the 5,0,P, and
Nelisly emexged through the primary elections, tut the final
election that would have detexrmined the political head was
oancelled, The pabangida Government would sdvance a dobtful
resson as the cause for the camcellation, In most instance,
it ves DBlamed on elsoticn walpractioces, This made some people
to start believing that he (I.B.B.) had a 'hidden agendas, vhat
hidden sgenda vas accorded different meanings. A lot of people
telieved that the hidden agenda vas indeed not to hand over pover
to the Civilians, vThis vas proved wo vhen another election was
conducted, The various state Governors were elected and sworn
into office a» well as the state houses of assenblies and the
national Assenmbly, But as the fimal phase of the politienl
transition was resched; two usiness men emerged as the party
heusds, They wvere u k.0, Ablola under the 5,D.F, and pashir Tofa
under the y.B.C. as presidential ecandidates,

Chief poshood Abicla was alleged to have won the Jume 12,
1933 election under 5,0,F, tieket, There vas vorld wide
attestation that the electionws irdeed free and fair, There
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vere foreign observers vho astually verified this feot.

put to the uimost surprise of yigerians and the world,
pabangida ‘summarily* ammulled the june 12, 1993 elections
mnd gave a flimsy excuse that there vere some election malpractices,
rost yigerians went wild, 71t mearly drove the vhole country
inte an unprecendented chqes and anarchy, These oircumstances
led to the post june 12, 1993 political impasse, vherein yigerian
Courts were found paseing series of injunctions and counter
injuctions that raised serious comstitutionsl problems,

Figerians came to believe that the pabangida vegime intended
to stay longer in pover than necessary. Thus, in all his Eight
yeaxe in office, he oreated probleme upon prodlems that woxld
meke him stay longer in office, pert from cancelling elections
ood shifting the handover dates for several times,

Indeed, the 'hidden agenda® was not to hand over power to the
civilians at all.

put the anmullment of the june 12, 1993 election wvas the
last etrev and pabangida vas foroed to handover to the shortlived
Jhonekan vegime through the acts of the agrieved politiolans
at home end abwoed, particularly, the alleged vinmer of the
June 12, 1993 election, Bashorun Abicles and the international
conmuni ty.

The Shoneksn yegime vhich was olearly the upshof¥ of the
pabangida regime wes 'technically' sentout of office by te
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Abashe vegine for no otherveasons than the problems ozeated
by the nebangids regime,

Ve shall now loek at the role played by the +interest
groups! such as the tAsscelation for petter yigerial (A.B.N,),
the presidential Candidates and the Courts following the junf 12
politicnl impasse,

tInterest groups' or what we ean refer to as ‘pressure
groupst played an important role in the june 12, 1993 political
fupasse, Most notable smmong them vere the Assccolatiom of
petter yigeria (A.B.N,) under the suspices of Chief Arthur Nseribde,
5 vealthy Wt crude businessman; and campaign for d emocrsey (C,0,)
which has uman right activists such as Tony Falana, peke Rensome
ruti and Gani Famehinmi e.t.0, 28 1ts leading wembors, Vhile
AeB.,N, was campaigning for the continued stay of the wilitary
regine of Gemeral nabangida, the C.D. vere struggling to see
that the pilitary xegime, not necessarily the pabangida regine
is dong away with, 30 as %o give way for the practice of

dewgersey in pigeria,

For instance, the A B,N,, even though it vas an unregistered
sssociation, applied for am oxder defore the rages nigh o?t
anking for the contimued stay of the nadangida vegime wp to 1997
and 1t ves gramted,

96, BSee 'The African Cuardisn', of June 21, 1993, pp.1l=13,



It vas videly believed thet the pabangida government
hid & hand in the campaign for his stay. The A,B.N. under
irthur yzeribe vas wsed as a front to disguise the real
intention of genmeral pabangida's vhidden agenda’, This is
becsuse the aotivities of A,B,N, vent contrary to the Tramsition
to Civil Rule (Political prograsme), Deoree yo.19 of 1967,
By this Deexee Chief Arthur yreribe and the wst of his cohorts
cught to have been arvested tut they vere not, Instead they
vent atout displaying post cards eulogising pabangida and his
regine %o stay without any molestation fom the security officers,
What is move, they were mot a registered ssmociation, In
addition, the A BN, vere allowed to campaign in Auja even
on election &y by the Deputy police Coumissionew of Awuje (F.C.T,)
and indeed held a rally to that effect on the Abuje peradg
grounds,”T  ghis 1s most umusual mnd unbecoming of a Military
regine that 'Promised' to hand over pover to the Civilians on
August 27, 1993,

Moanvhile, the C.D. also engaged in ocampaign of Colummy
in some notadle yewspapers and magasines such a8 the yatiomal
Concoxd, Tribune, punch, The Cuardian, African Comcond,
yevevateh yagasine and The Afvdesn Guardisn e.t.0. demanding
that General pabangida and the entire yilitary zegise should
sbdicate the seat of political power and hand it over to the
ei.vllhnlﬂ.” They alseo held series of rallies in different

97. See The African Guardian of June 31, 1993 p.12, See
also fotnote wo.%.

98, GSee Gemerally their June and July 1993 rublications,
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parto of the countyy on the sane lssue, lowever, the sotivities
414 wot go seot free a8 that of AN.N, Thw leadess of C.D,
vufforzed serxious harvesement, victimisation amd indiotseat
fron the secuxity officers, police and even the Lav Courts,

on & suaber of cscessions, the C.0,. Leaders, lansome yulld,
Falams, Gend e.%.0. vere goalded,

This Wttrese tacitly, the ever vexing apgpusent on vhether
ox 70% censral padangida 414 vanted %o hand over power %o the
Civilisme, as his hidden Agepda. Ny these sots, Zabangida
findead did not wvant %o hand over pover,

Fwen though another 1agos yigh Court lssued an lnjunetion
ageinst AN, from further cospaigning for the continued stay
of the wilitary, AJS0, flouted the omier by fuyther moving a
sotion before an Abuja uigh Gourt pruying the Court to stop
or yestrained the yational Kleotorsl Coumission (M,1.C.) froe
umwmﬂ.m)muw.” Surprisingly enough,
Juatiee possoy yhpese (rors) who was Just two sonths ¢ld on
the “emch granted the injumstions 3y this wuling, she Jettiscned
the presidential Eleetion (Desic Conetitutionsl provision)
Teored yo. 13 of 1993, The suling aleo dealt s Sotal blew
to the transition prograsme, It was Bt only a shane ou the
Higerisn Judiciary, Wt it oreated confusion and 1t sarked

99, Yse, The Afrvicen Guariien of Jume 12, 1993, pp.it=13.
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the [lywt serious troudle that culsinated to the june 12,
relitiesl lapasse,

‘o159 of Lecxrwe o013 of 1993 states that,

“Notwiths tanding the provisions of
1979 Conatitution of the pederal
Nepublic of yigeria (as smended)
or any other law, 1o interis or
interlocutory order or muling,
Judgment or decision made by sny
oourt or tritunal before or after
the commencesent of this necxee

in respect of any intraparty or
interpurty dispute... shall affect
the date or tine of holding of the
election or performance by the
commission of any of it%s functions
under this necxee ..." 100

vhe uprensey of military decrees over any other jaw, order and
injunotion e,t.0. han alvays been provided by most wilitary

reglioes, Dadangida’s regise I.mluln-.’m

it 1t vas surprising to find o high court judge granting
an injunetion without any regards %o a decres that forbid such
onlers, with the covermment giving full support %o this helnous

decirion,

‘hen U O, vafused to abide to the rolnoxious* ruling
and wont on %0 carry on the June 12 elections, the Chief Judge

100, Fresidentinl Flection (fasie Conetitutional and
Trwmeition vrovision ),

101, 0@ 5.1(1) Decree yo. 61 1.5.0, (Hasie Constitutional
'"-'m’“). 1993,



8 'We weve ibujs migh Court, Dabire aleh, further lssued
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smother injunotion restraining K.E.C. from further armouncing
the runa 12 election result thut wes sucoesufuily conducis

Il perding the hearing of the A,B,N, nuhntalnti:n suit at the =

ether Abujin nign Court, The padbenglda goverrment through

its security agents moved swiftly to effect ghis order even

though weongly given, The Chief Judge really eyred in raw

ke hawe given this order, iHe even threataned to cosuenee

| oontemyt chargen sgaimst b.ile The then N.K.C. Ohum‘ \
" susphrey rvosu at last abided by the said order under mich

10

preasure from the topw, 2 Theoe decieione formed part of the

eonfurion that came to be known m the yune 12 political impasse.

Afs 7igh Court was not alone in tho passing of injunetions
and counte# injunctions wnd or crdszm., A 1agoe jligh Court
preuided over by yustioe Clugbanl, made an oxdor given N.B'.O.I
wenty four hours (2hbrs) to releuase the June 12 election
rerult wvhiok 44 had sarlier on ataxrted to mleads olting
Tecres 10,13 of 1993 ae authorlty-. 03

ALl t‘au serien of court injunctions nede a wogkery of

cur judicial syutem, ilowever, it should w nﬂld that all

W, See, The . frican Guardian of June 12, 1993 p.8.

W3 tee, The rfrican Cuardian of June 28, 1933 p.2).
ter alsp Footnote %o,9%8.
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nlong, i% is the nilitary that have been interfering seriously
vith the workings of the Judioiary as we have seen 20 far,

Toerd 15 Do doubt thet the electionias the freest and
fadreot im pigerian hicstory and 1t vas indeed acolained se
vorld wide, Mt the disgruntle wilitayy Junta under Gemeral
sabangida apmulled 1t giving the usual flimey excuses vis,
election malprectices, rigging e,t.0, vhich vas not so.

The Tnited tates information mrvice (V.513) om getting
wind of g likely carcellation of the eleotion vrote a menoranium
to the yigerien intermal affairs sinistry thus,

"We am avaiting the Yederal pilitary

GCovermant reastion to this Court

su. buja pigh Court) m.

sny postponsaent of

chotu- -uu be u-upm (and

cause grave concern) to the ymited

gtate goverzment.”
the then *foolish' wilitary regime of pabangids saw this act
of the USIE ss meddling with its intermal affaire and
enguaged in rvdiplomatic arm twisting® between yigeria and V.S,
1% ended up with padangida vegime ‘stepping asider, tut the
Vebe Political and ecomonic embargo #till mmains against

yigeria uy to the time of N-uﬁll'.”s

Wi, Ivid,
05, 1vid,
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¥ten Gemeral nebangidats regine wan nyntnmthall;l" .

" foroed o relinguish pover 4o the allegsdly eleoted Clvilisn

wrepidant; MK, Abdola, By fatranal ol exlemal pressure,

T fratond oreated an Intosik wutlomal Goverament  (1.5.0.)
| wnfar Chisf Fanaad Shomeiac. The L.09,G. wes o operate under

" g‘aWn wmttmum p-nmunt-& w the Bammgids yeginen .106

m iw-dm ceretory ook plzoa kS ajue Thie historio .

ovant oxse 0 be known uy the infuecus tatawm- of General

:bmhim Tefunani gabangida fyom pover:g 107 S

: m&f‘ this handing ovey of Iner %0 the 1.4,.0. by
:..mua. 4id not help matters at all, Some presswxe groups

. " mch an Whe carpaign for Bemsoxacy (Cule) @.%.0.4 eBallenged

gabangidate a0t n= unoonnditutional, mill and veid, We almre

L the view that mabungidats mstie vax Svaly nndancozatic,

fiw slieged winner of he Jume 12, 1993 elsationy (adiela) |

i ld Rave W warn-in a0 Foaddent,

" Toe slleged vresident sives, Chief MoK Atdols apd his
I.I:,_-;.,Wmins nste ralegpie Kingide %ok the uatter defors a Layps

':11;;11 Court prooidod over by Justies Dulupo Pumlole Akinsmiye

106s Sue the Interim Covernment (Basie Commiiwutional
raovisions ) Tesree FoJb1 of 1993,

107e  See View yigeriar of 28 and 20 Mt. 1993



Yo declare the I, N.C. Lllugal. The attorney demewal of the

- pederation mpd N,E.. vers made the defandamts in the 2uiss, '8

T Flalntiffe (ablels and yingide) were sesking the Court
I to decide inter alia,

©0 e That the 1.8.G. and Desree Ho.61, 1993
¢ wiioh established the TeN.0, were muil
| and vold, -

. h i‘hai General nedampidate powsy of mpking
| Decrees hev buen taken mvay by the Ceustftution
{runpansion and ywdificution) (Hepeal) Desres
ro.59 of 1993, Thiz decrne manpenied the |
anended constitution (suspension snd wodidicstion)
Teorwe No.1 of 19684 which gnve cepaxsl Rabengidn's

yogime all it Powere und funotiona). ‘

SR Y That Trneut “homekantc Cabinsteis illegal and
. | all the ministers should be restrained from

soting an the oabingts sescrwtariss or Miniwters,

 The lewrned trisl Juige granted all these prayere, WT
fexdabiy even quoted sm impressive Latin Mexin fn har Jeigment
Rhae, -

Cot Sait Yo, m/ROSSﬁB.



"’;.l‘l.ai J!.‘.ult'i-tin, sunt Coelum~, Meaning,; (iet Justice
be done, even though the heavens l'::ulil.)"'."‘}9 Enrlier on,
hefore the judgmnt, the learned trial Judge received
several phone onlls from the 'Topment {n iBujs and the
Country ot larpe resinding hwr of her tduty! to reepesh
. Wnd horour the desiyes and vishes of the rabangide regime
.hwu\ll the INGC. Indeed Justice unlola ikin Sanya’s soh
15 bYold and correct in the eye of the 1aw end every Juige

in Nigeria should amulate this act.

Mit’ the ruling of the abtove nmmed Court snd Tudlie
opinion sgainat the ING,, the peseple in authority refvsed
or failed to effect the desired wiashes of majority of Nigerisnn

- il the rule af Tang’

#his mads the 1 5.D.P. States to sue the Federal

Covernment all the ). /8,0, States amd ¥, k.0, Dafore the
10

. Supreme Court of the Lsmdn, The plaintiffs were ohallenging

the Conetitutionalfity of the Y.K.G. including the volidity
of the Necwes 1o 61 of 1993 whioh setahlished the NG,

re

w9, 1GCCit, (The African quﬁ:lan) Suit uo.mjzcn&/sj. |

m. ht he national Concord of 15 July, 1993 md trmt of
umm 22, 1993 pp. 1=2. e
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Although, at the time of this writing, the full text of

the judiment was not at hand, but the important ruling

of the ‘upreme Court ‘resided by the Chief Justice of the
federation, Mohasmed Rello was to the effect that the Supreme
rourt has no jurisdiction to heary or determine the

constitutionality of the military decrees or the ING,.." '’

ihis Indeed is very absurd and least expected of the highest
Court of the 1and,

The ruling of the Nigerian Supreme Court had a very
devastating effect on the vhole system of judiciary in
tHiperis to date, It clearly showed that even our mest
learned jurtices at the highest court of the land have
subjected thesselves not only to national and internationsl
ridicule, ut also it shows that they have subjected
themeslves to the wvhims and caprices of the military in
rover, (ne mey even begin to ask: vhich authority in an
independent country has the pover or suthority to detemmine
the legality or illegality of any law, oxder rule, decroe
or clict® "It Lt not the Dupyeme Court? Yes, it is, of

courne, ‘hiter Nigerian Judiciary?

111, lefore this ruling, the Ted, wil, Covt, passed
the ivesidential ilection (Invalidation of
Court ordera) Decree No.i1 of 1993 to the effects
thot no court, even the .8, shall not entertain
such issues as one brought before it,



Givoe even the Buprems Court could not save the country
from the Shackles of rilitary regine, it vas not Surprising
that the J.N,G. fell barely tve months after it assumed pover
from the pabengida regime, Ofcourse, it wvas another Hilitary
regive thet took over pover from the 1.0,G., technically and
systomatically, This was done under the leadership of Cenersl
Joni ‘bacha who was a prominent figure under the pabangida
resine,

vhis ves the nature of independence of the judiciary
under the 7,0.6C, Phe jJudielsry under the Abacha regise has
alresdy been discuseed atleast under the censtitutiom (Suspension

and vodifieation) Decree of the Abacha regimew,' '

Lt the time of this witeup, the June 12 rolitical impasse
ves yet over, VWhat the ibacha mgine ie doing at this point in
time 1is the setting up of commissions and tritunals of enguiry
to fuvertigate the affaivs of the verious federal and state
pares totale including the judiciary, 'hat is more, he hes
get up a vechanism for an election to the national constitutional
conference to be held scon, However, the yigerian judiciery
seerc pot to have woken up to its task of judieial review Fower,
and the application of the rule of Jav and separation of povers
dootrines, There is nov a Sest case for the yigerian Judielary,

this is because, the alleged winner of the june 12, 1993

112, No, 107 of 1993.
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precidential election, Chief M.K.,0, Ablola had declared

bimeelfl rresident on Saturday 12th June, 1994 at Evans 5 quare,

vietoris Teland ragos.''d
I'e has however been arrected, detained and brought

to trisl before the rederal pigh Court Abuja, He is charged

vith the offence of Tressonable Felony for a llegedly trying
to eause public disorder and overthrow the governments,''
At the tine of writing, the matter ies still in court, hence
subjudice, It oannot de d fncussed at length because the

cere i not decided,

‘ovever, the ciroumstances that led to the episode is
not unconnected with the anmmullment of jJune 12, 1993 elections
which consequently led to the political impasses as earlier

discussed,

Chief ¥,K,0, Abiola was said to have 'Supported: the
takeover of pover of the I.N.G. of Ernest Shonekan by the
Abacha vilitary Junta, It is not clear vhat vas Abiolate
real intention, Frobably, he thought that by ssupportings
Gepersl Abacha, the general may later on declare him wimnner
of the June 12 elections and swear him in as president of

vigeris officinlly.

113, “ee "Vanguarde of June 1, 199 pp.1=2. See also
the 'Newnigeriant of june 1, 199k,



92

fut it dewned on him that he will Bot be svormn-in as
president by the Abacha regime, He therefore started ncniln.
to be recognised as the president elect., His utterances
ard campalign on the June 12 eleotion brought hin at logger-
head vith the Abacha regime; just as it wvas the case under

the pebangida amd 1,N.G, administrations,

T™he political crieis renched its climgx vhen Chief M, K.,0
Abiola declared himeelf vinner of the Junc12 eleotion of 1993
at ‘wone quare, Vietoria yeland zw.“, This led to his
subsequent arrest and detention, Farlier on, there vere series
of Court Orders, especially from the ragos pigh Courts asking
the government to produce Ablola for trial,

This ves deme eight days latter~,''® He vas ohurged vitn
rrensonable felony before the pederal pigh Court Abuja as
stoted earlier, It appears that the 'Political impasser a8
discusped earlier on is far fyom being over,

7t is difficult, as ve can see, to assert the independence
of the judiciary under a military regime, As such, all hands
mst be on deck to starp out the uncanny influence of the
w»ilitory in all epheres of political and judicial sdainistration

in vigeria,

115. ivid,
116, Lee "Vanguard® of July Lth, 199L at vages 1 & 2,
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In chapter fige, the final cahpter, we shall draw
conc lusions and make suggestions that might help the
Nigorian Judieiary in its struaggle for upholding the
prirciples of mule of lav and separation of povers as 1§
eontained in the Constitution of 1979, so that no any
vilitery regine can limit the povers and funcotions of
vigerion Judiciary.



CHAPTER THRES

IHE JUPIOYARY 4P T MLITARY GOVAINSNT
3e1 LITRODUCTICN

T™e Jjudiciary and the wilitary alvays play an important
mwle in any covernment, be it in the advenced 'Westemn democrsoy*
or the *third worlde,

In advanced Countries guch as the ynited State of America,
the nited yingdom (Britain), France and Cermany e.%.¢. the
role and rovers of the judiciary are separcted from the executive
and regisletive organs of covermment based on the principles of
Seporction of rowers and the rule of law, These principles
are contained in a codified body of laws or document kmown as
the constitation,

However, the wilitary in the 'advanced vWestern World+
4o not alvays tintervens' in the political administration of
the ir respective countries as does the military in the
developing or thixd wvorld countries like yigeria, Ghana,
g8iis, rakistan, Chile, Colunbia, Afghanistan and polivia

0.0,

Although, developing Countries also have similar

judicial arrengement as the vestern Countries; tut one should
not Ye urmindful of the faot that the level of *Militarxy

intesvention' in the third vorldie (i.e, developing Countries)



rolitionl System fs higher than th:t in the advenced Vesterm
vOrld,

In the deweloping wvorld, the military frecuently disrupt
a Jogmlly constituted political muthority through Coup dretats,
mt in the advanced Cowntries, the wilitary only not when 14

£% io mandated to do 30 by a legally constituted authority

-~

sush a8 ¢ap be seen under the xmerican pelitioal systenm,

Than, the mited States irmy fought the Culf way (4.8,
- ggerntion deert storm) alter the raited staton congress
sxnotionsd 1t, They vevs alco §n Bowmelia in the 'Uperation _
Reptore nopet to wavs the Semalia people from seriocus politioal B

axarohy only after 1t vem zunctioned by the w.9. Congrees,

Binilsrly, Countries in Fuyepe, imerica (Morth and South),
afrios, viddle snd the Far Esst and the world in gensval
Jointly fought the second vorld war (1938-19L5) to destroy
the wasl reglne of Germany and the Fasolstertaly and jaran

after receivivng the mandiatd of their respective governments,

vever, tlﬂ.a is no.t to say that there are no uﬂm
military intsrvention in some ndvenced countries that has
sinilar corsecuerces ap ie obtainable in the third Vﬂrldo. |
Joviet Huesis under the Communist syatem {5 n good example,

1% happeped vhen a greup of top Fussla militury officers
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arrested sand detained the then president of Mussia,
Gorbachev ard asked him %o relinguish his povers to them,
It vas an abortive Coup decause he refused and it was
gererally not scoepted nmot only in Russia but to the

"Capitalists Vest,

Although it may be argued thot Soviet lussia was a
Communist rolitical System' that has of recent disintergrated
into smaller Eepublics; but the faet remains clear that military
intervention is more common in Africa, the widdle Last and ratin

imerica than in Vestern Furope and yorth imerica,

irapite of the rrovisions relating to the prineiples of
separction of rowers and rule of [aw in the various constitutions
of the thixd world, the military seems to dominate the political
syotem in its entirety, Nigeria, Columbia, GChana, Afghainstan
and Colunbis are good examples, The effect ir that the judiciery
is rot slloved %o funetion properly,. Under this tople, we
shall examine the rationale for the legal and political
Justifiestion (if any), of military intervention in the politice

of the third wvorld, eapecially, vigeria.



It is the headshi; or leadership of a political system

by & group of ammed soldiers. In most instances, it is spear
headed by a Jenior wmilitary Offfcer, It is the contyol of the
goverment by armed military men either through a bloody
military putseh or 'palace putsch' vhich mey or may not be
bloocdys By bloody military putech wve mean such military
thevolution' oup dretat’ or takeover of the political
gimninistration from a legally constituted suthority by a
militory Junta, An example of thie is the 158k muhari/rdiagbon
¥ilitary regine vhich ousted the Civilian regime of Thagari.
vhere wver alse the palace ecoup that unsested puhari regine

and usherred in the pabangida regime,

Thus, it is & palace Coup or utsch vhen menbers or
leaders or politiclans within the same politicel hierarohy
(Military oy Civilian) corspive to topple the existing leml
orde: and veplace it with a nev one in vhich they often
becone members in the nev regime., The nabangida reginme
pentioned atove is one good example of such a sgime, It does

not motter whether or not they were in the toppled regime,

In the Cese vhere a Civilisn government was toppled, the
executive and legislative arme of goverrment are replaced bWy



military pezwonnel, Vhere it was a military government
that was toppled, it is a vpre tchange of guardse,

A Vilitary rutech usually effects some *Commetic political
chungest and sometimes undertake a redical overhaul of the
vhole political systems The legal comstitutional goverrment
is susperded, The yudieial organ is more often left inteot
in terms of its personnel; btut the post of the Federal Attormey
Genoxal and Chief Justice are ususlly appointees of the Federsl

»ilitary covernment,

™0 » vilitary regine; the Constitution ia suspended ox
w0dified to suit the new regimes,’ ind those parts of the
Constitution not suspended are allowed to function subject to
the Decrees and i:uoh-.’

Gome other examples of military coups in ypigeria ave
thet of 1966 which toppled the Civilian regime of palewa and
unoherred in the 7Tronsi regime, This was followed by

1« U®e the Constitution (Suspension and podificatien)
Tecree yo.1 of 1966 and 1ts equivalent under the
Constitution (Suspension and wodificsation) Decree yo.1 of
198k,

2¢ Uee T™he Federal »ili Govermment (Supresacy and Fnforcement
of rowers) Decxee yo. 28 of 1970 and its equivalent under
Decres wo.13 of 198k f.e, The Federal yilitary Govermment
(fuprenscy and Imforcement of lowers),



the July Coup of the same year vhioch baought in the Gowon
regine, There were the murtala Coup of 1975; the foiled
Goup of Dimka in 1976, the muhari Coup of 1984, and the
rabangids Coup of 1985,

The takeover of political administration fom a legally
corstituted suthority by unlavful means, notwithe tanding
that it vas successful is illegal, This i# decause, the
seirure of political power vas done without the legal Mane
dote or suthority of the Constitution or the people, It is
the rule by force or Coercien vhich involves the use of
foree of syma like the Gun and other military spparatus,

"41itary regines are usually suthoritarian and sutoeratiec.
1t is totalitarian in nature, They axe not bound by any
suprene law such as the constitution to vhioch all persons
and suthorities are subject, wilitary regimes assume pover,
suthority and legality through the use of forces and samed

roereion,

1t 12 not only in yigeria that there are military rutech,
shere wos the Afrifa Coup in Ghane in the 1970 and 7,J. Rawlings®
in 1979 alse in Ghana, There vas the Coup of Thomas Sankara
of murking Vasso in 198k, ve also had the penochet Coup in
Chile (Latin America). There vas also the folled Coup in
Rusele in 1992/1993.



Tt has alvays been argued in pigeria as to vhether an
Ammy takeover is a military coup dretat, a mutiny or a
revolutions > This vill be discussed subsequently, Mention
miet hovever be made thet the military regises dc not command
the general will or represent the intevrest, wishes and
srpirctiors of the people in the political systen even though
thely sssuwmption to pover is 'somehov welcomed', They arve en
undecoorstic govermment that assumed lesdership through the
tharrel of the Gune,

Filitery vegimes clajved to have taken over power from
the civilians 'to save the country from collapeer, based on
the relsent's theory of wecesnity, They also olaim to sawe
wigeria from ‘Foonomic doldruma* and to stop the hospitals
beconing 'mere consulting elinice® and *total collapser,
There are many reasons given for their taking over politicel
sdvinistr-tion, Put it appears that even today the prodlems
which they allegedly came to solve ave still with us,

the impect of the military takeover of the wigerian
political apparatus as it relates to specific provisions of
the 1979 Copmtitution wes provided under section 1(2) of the
conntitution vhich reads,

¥a) See Takarmi and yikelomo Ve A.Ge ¥/itates and other
(1971)1 vadoloR. 298,
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"The Federal Republic of yigeria shall
ot be governed mor shall uny person or
group of persona take control of the
Covernsent of Nigeria or any part thereof
except in accordance with the provisions
of the comstitutions,,."3(d)

1t is clear from the proceedings of the constituent Assembly
thet Section 1(2) was written intc the constitution bdecause
of the notiont's past experiences of military rule, p»put the
question arises vhether the subsection was really necessary,
ny the pubsection, a Coup dretat or revolution is not the
legnl or legitimate woy of taking over or taking conteol of
the overnment because it is not »in accordance with the
rrovisions of the constitution”, The subsection provides
sgainst o military govermment by declaring it illegal, I%
sleo antieipates a government taken over as a result of Civil
strife or disoxder, e.g. revolution, 5,1(2) wnderstandably
444 not provide any punishment for lreach of the subeection,
Tt {2 both & question of ravw and fact that participants in
s successful coup d(etat or revolution cannot be punished

ecsuse the gusted govermment is no msore in pover to enforce
S“{nc"}"l.'f‘
mnw. It is only vhen a ooup dr'etat or revelution is

unsuccesaful that the participants face the offences of
treanon or treasonable felony d epending on the gravity of
the overt acts,

Cons titution
%) Ivid the 1579 Cons . P
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- ﬁe,poini- mst be .I-l. thnt the oriminal lawe é!‘ tho L
Sountry uade sufficient rensl vroviefons for the punishwsnt
of participants in an unsuccemaful Coup 4'stat or mwlumuh _
and there was yeally no need for tihw falrly ourious asd .~ |
wovel yrovisien of 8.1(2) in the 1979 mtihﬂm**,’

There ie alvaye the general impresaion that mil{tary

govesnwinis are wwonstitusional and 1llegals This impressisn
is gerewally bowns out of the faot that nilitary vrevolutions

are an 1llegal means of overtaking s legitioate govermmemt,

2 While the polint in conceded thut military vewolutions are

per pe 11legsl tut oustmiy lmfriu.tlonul 1l and Jurisprudence
tond tc recosnise successful revolutions as & propex end
effective means of cohanging a legitimsts government thad - E
failed to meet the expeotation of the coofety it governs.

Pat certeir boslc requirements have to be fulfilled vis,

| de There aust have Beam an ahrupt politienl |
ehangs, that ia, a ooup d'eiat, revolution or in

surrections

"l G5ee yenal Code (N/Region) Federal ~rovisions iet 1966
(LuXe K025 of 1960 and ¥ oximinal Tode (3/Kigaria)
'958/590 : o e

$o Jes hiki Tobi, wteme Ymnovations in the Constitution of

. the Federal Republic of rigeria (1981)2 Solsieitor
ard idvosate, pp. 1"‘2‘;.
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be The change must not have been within the
commtenplation of an existing conetitutiong

Ce The change must destroy the entire legal order
except vhat is preserved and;

d, The nev constitution and government must be

effective, ""

Hane yelsen, an Austrian regsl Gholar and the protagonist
of Vienna sehool of the pure theory of raw wrote recognising
revolution as a legitimate wvay of overtaking a government if
it is successful and the nev order ie in effective control
of the jovermment, Thus the old order cannot obtain the
7

force of 1aww,

‘1ec a proponent of Scandinavi.a Realis{School of
legnl thoughts, nlive Crono was in favour of Kelsen's view
by #aying that there is no reason for any explamation on
povw 2 suecessful revolution acnuires its binding foree in
the face of glaring illegality; The revolutionaries, he
sald, are only bound to control the machineries capable of
exerting the needed psychological pnq;n, le sald the

needed,

€s ee the cares of wadzinmba “uto v, Jardner vurke & Ore
(1968)3 ¥.1.R. 1129, the state v, Dosso & inor, (1988)2 »ek,
up, eit, Heport 180; vgands v, Commissicner of prisons,
‘X yvOrte watora (1966) E.Ae Stke

7. (ee 'rure theory of raws L.C.R, Vols, S50 a S1.
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e Fovce to cust the existing order and suppress
ita supporters;

e propaganda to facilitate the creation of the new
8

paychologicel oxder or sssociation,
e sheil nov examine the fewue of the legality of
vilitary regime in detail by snalysing and making
roference to the imerican Constitution as well as the
pakistani, pgandan and Cyprus, situ.tions and ending it up
with the rigerian pwilitary interventionfen in the political

areling

e legel comseguence of Bupremecy of the Constitution
{o that it bdinds the authorities that conatituted the
corstitution fteelf, That is, the congress or nouses of
leglinlotion; ineluding the people as well, Likewise in
u Federating unit, all unite or states thet form the union
or federstion axre bound into indissoluble union, Neme can
freely seced or withdraw [ rom the union, This was the view
of the raited States Supreme Court in the case of TIXAS v,
e

In nigeria also, the Eastern region attempted to secede,
et the federal covernment aborted it through a protrated
8tvil ver frowm 1966 to 1970,

e eep Low os faotar (%).
9. (1968) 6.8, 8.€. ».%5.
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Jection 2 of 1979 Corwtitution provided that yigeria
io vnf indivisible and indissoluable Sovereign ifate consisting
of the Gtates and the Capital pverritory, Adja.

‘sction § of the sane constitution gawe rovom for oreation
of other stater by ameniwent, Sectiorn 9 male secession

of :my » tate illegal and unconstitutional per se,

Thue, & constitution that ;rotects minority rights should
eontimue %o be supreme, Put wvhere minority rights are teaspled
upor by the majority, the minority ave not frees to secede,

This wae the viev held by the one time rresident of imerica,
Abrehen 1incoln vhen he was addressing the few seceding states

of ynited tates,

1t follows that wvhere the mirorities cannot alter the
constitution through their representatives in congress
(National sseenbly) or Farliament, and there is no hopeof
sotting s conastitutional amendment to protect their interest,
they may find rebellion as the only vay ocut, Morally, the

rebellion ray be right ut legally, it is not permissable,

tome times, situations may arise whereby the constitutional
Frovicions mey not be sdequate enough to deal with the
particulsr event and if the state suthorities do not do
something about it the constitution and the government may

o in &nger. In such circumstances, the government may act



pet outside the corstitution to save the Comstitution and the

ttate fron total collapse, This esn be dome in the following

vaye g

1e

‘e

Ty taking such extra -~ Constitutional Steps as
may be necessary to deal with the emergency
situation not contemplated by the ronstitution,

fuspends or abrogate the constitution in extreme
coses vhere, but for such s teps, it is difficult

to maintain the security of the stats of

FTederation or union of the states, Buch step

might be taken by any of the government suthority
or by a group of people who might be dissatiafied
with the sanner in vhich the Cmtltuunf((]mu—li
is being run or the frecuency with vhich the

Constitution ia flouted by the novermment,

"ie wves applied by rresident /‘brahas 'incoln of nnited

“totes during the Asericon Clivil var, He suspended the writ

of valens Corpysegainat the enemies of the rmion, which

Jorstitutes 2 breach of a part of the ynited ctates

Constitution, “hen asked whyj; he argued that he did so %o

nave the comstitution and the ynion from total collapse
and hal he not suspended the writ of yabeas Corpgy the Union
eoul! have been overthrown by the dissidents, Fence he vas
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the "nion and the Commtitution from Collapse,

The change of government by extra Comstitutional means
hee become » matter of great concern in the developing fStates,
rhe Colonial rovers enacted the Constitutions to guide the
nevly independent developing otates when they did not have
sdequate experience of the vorking of democratie institution
or o8 to constitutionalism,

vodern constitutions do contemplate certain emergency
vovere of extra~ordinary neture by vesting them gererally in
the O/ lef executive, subject of course to the leglalative

checks snd balances,

cection 7265 of 1979 Constitution for inetance, gave the
rresident jover to proclain a state of emergency, Section 11(3)
of the Sune Conntitution also gave the yational Assembly powers
to veke laws on any subjeet including the state subjects as may
srpesr to 1t to be pecespary and expedient for the defence
of the fedoration in emergencies such as war, It can alseo
moke laws for the state vhen the state assembly cannot convens
due to internsl sguabBles or Civil Strife until vhen such

state assembly is able to perform its functions,

Ihe emergeney rowers in the 1979 comstitution is seriously

restricted in viev of the experience of the vider-emergency
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povers under the 1960 Congtitution, It was tallegedt %o

have been abused by the yederal covermment in respect of

the disturtences in 1962 in the vestern fegion, Under the
ewergency powers provision in the 1979 comstitution, unlike
the 1960 Comstitution, the rresident may declared a State

of emexgercy in a state, but the towver does not inelude the
pover to suspend or take over the govermment of the particular

Bt'c.h.

"ut it may be argued that, since the rresident has taken
the octh of allegiance to do everything necessary to preserwe,
protect on defend the constitution, hemce he ean even go

beyord the provisions of the constitution te do mo,

vhe oensures taken by the rresident are to be temporary
and rhould be neceseary to protect, preserve and defend the
conctitution, And wvhen normaloy is restored such extra-
corstitutional pover stands exhausted, The president is bdound
to restore the comstitutional govermment in strict asccordance
vith the comstitution, This is kmown as the doetrine of

neceasitye.

The r:otionale of the doctrine is that in an emergency
endengering rublic oxder or safety, the safety, the safety
of the people and the state is the Suprese law of neceseity,

ny thic ‘upreme ;av of necesaity, the organs of the state are
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arw entitled to take all approprinte sotion even in deviation
froo L' express provisions of the constitution in order to
safeguard law end omier anc prvsarve e staw of soolety,

rhis doetrine s subject to the folloving conditions,

1e hore munt be imperztive necessity arising from
an Lumediste and ifuminent-danger and {t s

inevitable %o take aotion to meet such an exigercey,

‘e The action taken must bw proportiomate to the
necaeseity i,e, 1t zuet be pasomablly waranted by

the danger it vas intended % avoid,

Je It must be of Semporury nature limited to the
direotion of the exvejptional alircusstances after
wideh norsal suthority should be sllowved to resune

1ts lavful functions,

*his situstion arose in Cyprus whereby there was a
dendlock vhen the Turkish Cypriets broke avay from the
Federotion, Lommequently, the ‘upreme Court and wigh Courts
could ot funetion because the ronstitution provided that
fer any of the courts to function, Lt must have certain
rusbers of cyeek and Turxkioh Cypriots %o Constitute the mench,
L “ew wos vade %0 the effect that the courts vould be deomed

conotituted Af it has J @ypriots on the remch, Thin |aw vas
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challenged on the grounds that the legislatuwe as well as
the executive was not properly constituted, Since certain
hu(:rmc’thmmmthn-tﬁld
snd the Vice president ~ Turkish cypriet wvae not the Signatory
%o the lav as the Conmtitution requires, But 1t vas held thet
the dootrire of mecesaity spplies %o save the constitution and
the rederstion frem imminent danger of collapse, This was

decided in the cypriot case of A.G. THE NEFUBLIC V, MUSTAPEA

:mmm".”

The doetrine of necessity was also applied in Nigeria

"
in LAKAMMI KIKELOMA & ORS, V. A.0. V/NIGERIA".

In this cane, there was insurzection in both Northerm and
soutbesn Nigeria in vhich prominent Ministers including the
Prine Ninister vere kidnapped and sssassinated., The President
wvas out of the country and the soting President with scme few
yinisters met in secret vith some groups of armmed foreed and
handed over pover to the militery, Nobody kmows what twanspired
betveen them except what came cut from the aspeech of the Qeneral
officer Commending the armedforces of Nigeria. He said that
the Civilian had wet and decided to hand over power to the
military for the sake of saintaining Law and oxder and good
governcnoes of the federation until everything is safe, In
ather vorde, he was mying thet the Nilitary had assumed

lesdership ocut of necessity,
- PP
11. (m’) '.I.L.'. m‘.
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Consequently, the Pederal Nilitary Govermment
Constitution (Suspension and Modification) Decree No.1 of
1566 vas enscted, This decree affected the Supremacy of the
1963 Conatitution, Section 6 of the Decwes forbids any court
from questioning the wolidity or legality of the militaxy
regine. } Lekammi and his Gxoghler Inatitated this eane.
ehallenging the wlidliyy of the allitary Edle%s vhich oxder
tne coafiscation of tholr usiets aa 1% 45 wltra vires %0 the
1963 conatitution, The jusrems gourt held that Deexwe No,1
of 1966 custed the court's jurisdfcticn %0 hesr ond determine

the oase teloze i€,

However, in the cane of DAMOTEETY ¥V, T™HF COMETL OF
UNIVSRSTTY OF TBAUAN'® $ho coust (nteraated this seetion of
the Deores No.l1 of 1766 % moan that the sourt (s net precluded
from ohsllenging She valldity of tha military Fdiet Af it
contravenes the wilitixy decree or unsurvenied part of the
1963 Constitution,

In Lakamsi's cage however, the Peldaral ¥1litary govermment
rromulgated the Srieiture of Assets e.t.c. (validation) Deoree
No.k5 of 1968 confisoating Lakenmi's Assets and his daughter's
until the final detemmination by the military Tribdunal
invegtiguting the Publin nfficews 4ssets. Lakammi challenged
toe wlidity of the degver == 1% is ultra vires %o the 1963

12, (1568) u.x,L.n, 60293,
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constitution as it amounted %o sn Act of Attainder,

The government's contention vee that the events of
15¢h January, 1966 and the ensctment of Deoxes ¥o.1 of
1966 should Be construsd as & revolution by a replscement
of one legal order Wy amother, ind thexefore, the validity
of the lave and sots of the nev oxder cemmt e Sviged or
determined by reference %o the old lezal orxder. The wurviving
part of the constitution derived their own foree of suthority
from Decres N.1 of 1966, Thie is not %o say that their validity
reeted golely om Deczee No.1 of 1966, That is to say, the
rev order (the military regize) could apply the yrevioions of
Decres Fo.1 of 1966 as well as the unsuspended part of the
1963 ecomstitution notwithetanding that part of 4%t was either
abrogated or suspended YWy the said deoree,

The Supreme court wvas inclined %o accept that the evente
of Jamuary, 1966 yeed vith the announcement of the ¢.0.C, of
Nigerian Army amounted to an emergency out of neesssity and
it was oclearly stated that the Government established was
an interim government formed for the purpose of maintaining
lav and order and eseential services for the time Seing
before the situstion returns to noxmaley.

In srriving at such conclusion the Supreme Court
distinguished the Ugandan case of UGANDA v. COMMISSIONER OF
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prisoms®. '’ and the Pakictant case of TER Srat® v. Dossor,

The Court pointed gut that in the Upnda case, the
Fakistond onse was meferved to in the Bllowing temms,
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e existing constitution. Theme was & distupiien of %
Conetitution snd the national legal order Wy an sdwupt

. political shangs not comtemplated by the comstitution. The
astion of the President was challenged as deing uneonstite-
Somal, Put 1t wvas beld bty the Supzwae Court thet thewe i
& suoeessivl roevolution; the ‘old ovder' having besn »eploced
Wy %he "nev established oxder’, RNelson's theoxy of mecesalty
was wpheld,

Aleo the faote in the case of UDANDA v. OOMNISSIONER OF
arsens. "7 ves et the Prestdent adelished the conetitution
of the sountxy in the National Assenily and Substituted a nev
one, wvhich installed him as Exeoutive President wvith Fower
%o appoint a Vice President contrazy to the Cemstitution of
e cowntzy ~ actiong vhioh could enly spprepriately be
desorided in Lav as a revelution,

Put in the Southern Rhedesiasn ¢see of MAZINBA WUTO V.
umm.“ There was & wilateral doclamstion of
tndependence (VU,0,0,) from the British Colomial Fowver Wy
e Modesions and the nev govesmmment sade Lave to govesn
Southess Rhodesia. The High Court of Sowthern Nhodesia held
that the laws wore valid as 1% wvas necessexy %o maintain Law

— ——— - ——

7. (m) 8

B, (1969)1. 4.0. 6S ot p.TiO. See ales Coses and
materiales on Constitutional Lav in Nigewia,
D.0. Alhe & P.A, O lugede pp.50.
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and oxder, Wt the governsent wvas declared illegal, At

the Privy Council in Britain, 1t was held that hoth the
laws and the Govermment vers 1llegal, unvenstditutionsl,
) el void, The wecsome Belng that there s etill the
faperial legiclature and the govermment Numotioning, The
wltng in the Pakistani ease of STATH v. D03S0"Y was vejested
on the ground thet it is 2ot wyylicable %o Rhodesia as Whe
fante ave Giffevent and theme wvas ™ suthordify under %he old
andex tuying % zestore the old ene thet vas eonpletely
m3leced by the mov obe, Nemoe, the British Govermment still
tlained sovereignty over Southern Fhodesia and was taking
steye to vegain control of the terviteny. Thevefare, in Law,
the British Courts Wld the nev Southemn Fhodesian Govermment
Nlegnl, but in faos and in Lav, the ney oxder in Southerm
hedenia was & wucoessful revelution. A% pege TI0 of the
tav Report, loxd Pearve, on the doetwine of meccasity said,

“The Prineisle of necessity or Implied
sandate is for the peeserwation of the
citizen, mmm.um.a“

.E regusdlens of thoes
wisls has Yesn oveated oy
pozsiata®..e (wie) 20'a

I yet smother Pukistent case of JPL.LKG Ve GOVERMGNT OF
pongar® 'Y Saet Pekistan had secedet snd deslared theis

in dependence from Pakisten to be kuown ss Bemgledesh Repudlic,
the Farlissent of the seceding berritory male laws for Whe new

;(:) (1972) Pakistan L.k, 6.
20(%) (supma).
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Republic, The idea of successful rewolution end intermational
recognition vas advanced based on Kelsen's theory of Crundnowms,
The old order having been mploced by a new one, The dootwine
of neceasity wvas applied. 3ut the Pakistanl Supreme Court
rejested this contention and over ruled its earlier decision

in $TATR v, DOSSOY!

and held thet the nev independent govermment
is unconstitutional since there is still the existing old exder
f.0, the pakistani constitution, It wvas further held by the
Suprese Court that the legnlity of the new govermment has to
be Judged with reference %o the domestic laws of Pakistan by
which the court is bound and mot with the rule of intermational
lsw L.0, international recognition, Hence, the new Pangledesh
government is fllegal rerse. The court aleo rejected the idea
of » succesaful rewvolution by stating that an act which is wvoid
and {1legel abinition canmot be sadd to be legal on the grounds
of ity effectivencas., The court said that effectivensss may
have Yeen sstadlished Wy foree; silencing or coercing the people

inte submission to the new govermment,

The facts of the cese are different in the gense that the
new goveriment vas eatablished Yy sucession of a Serritory and
that the court was functioning still under the old oxder as the
nev oxder 414 ot affect it in any way.

21s  (Pupra).
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Considering the privy counnil's views im Madrpima
wrore CosetZ? 1t could not be said that Ahe new ordex was
fune tioning unier the oconatitution (1.e. the old arder),
Thus, it onzmet W sxpected to determine the wvalidity of an
setien in ascordance with the conatitution of the sountry
arnd not » ruie of internstionsl law, Thia %2 & limitatisn
% Eelsen's thaery of vecessitys

T the Zgutharn Thodasis, ot vithstanding the deeision

in ¥acinba Mute's Cusel), the hish sourt of fouthemn Shodestis
afier sometine found st the nev oxder hat besn fully established
. and thewe vas B0 fmmedSate posnibility of 1t Weing replased,

- appiied the Aectrine n? rwesanity sod macesanful vevolution,
- Mme, ft acoepisd the nev onder as lexttinnts and ol its lavs
.smﬂ antions wvere valid vith refesrence mod to the old oxder,
rat Yo nev constitntion.

Prom thess onnas, 14 is evident that, vhethar a glven
epze 15 that of reorpaity or of svecewntul vewlution,
dorends wron the faots of the oase. The fellowing smust be
" sekor tnte considesatisny

r
1, whether the new ordexr has bewn fully esxtabiished,

2. whetbher Sere 1 any possidilivy: factusl or legml

for ¥he rasumption of the old exder and; . ' e

CBke (Supre)e S s
. 23 {3“-}’“}-
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f¢ The veslifon of the courta wvhish sve %0 Aepifs
the case In the matter ad ndeog

ke vhether mny question of intermational or municipal

mboniannomummumuma’

provided a typical application of Yelsents theory of grundnorm)
the doetrine of necessity and suocessful revolution by the
nev order, But in this case, the military said they teok

over power temporary 1o roatore lav and order, Yet they
continued to mle longer than necessary vithout restoring

tho ol¢ corstitution anl Govermment’."” vhat s more,

recree Yoot of 1966; rexticulurly section 6 restricted the
courts from questioning the walidity or legality of bdoth the
nilitary decrees and she govermment itself, and does mot
specify e tize limit by wvhioch the govermment is to maintein

the said lawv and oxder before it esn give back power %o
toe oxder, It rather declared ity supremacy by Lfesuing the
Fuderal Military Govermment (Supremsoy and enforcement of
Fovers) Decree 30.20 of 1970 vhich further consolidated /1€

2,.; - (mm) L ]

25, vhen the wilitary took over power from the Civilian in
¥igeria in Jamuary, 15¢h 1966, they d1d mot wvelinquish
the yover to the o ivilisne until 1et Ootober 1979 with
a nev copstitution. There were geverul ¥ilitary regines
Svom 1966 - 1979,
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ard nilitaxy in pover,

The decisions of the courts in State v. hm;“
vazinda rate cuo';" Pedoration v, w'ﬂ Uganda v,
comnissioner of Prisons’’ and Lakemmi cases” in upholding
the validity of the new law and oxder based on the dectrine
of necessity or swooessful revolution does mot sotually
uphold the lewe and orders valid per se. JBut that they
are only walid because they are necessary for regulating the
affeirs of the socliety vhen there 1is no govermment to contwol
the soclety ond the country as mas decided by the United

States Supreme Court im TEXAS V. WHITR «°'

The Nilitary Coup 4'etat of 1983 in Nigeria that brought
Gensral Pubari inte pover did not waste tine in stating that
it was a revolution and attested various reasons that necessitated
thedr sotion and to stay for an indefinate period in pover

In the Coup 4'etat of 1966, 1983 and 1985, various
decrees vere snacted wvhich suspended some provisions of

26, (9‘”"
21, (swprw),
28, ‘M) -
29. (M) .

Pe (8 upma),
M, (1869) v,s, 5.C, p.603.
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presexisting senstitation) uam,-_a_m ¢f the previaion
o8 nade W Nilitsry DNecxess Bum 1avw as against the
cungtitution, Infaot, the exirting constitution vere t
daxive their pover or validity frem the military an"'.n
That fe t2 sy that the suspinied cometitutions are subjeos
W the Pederal Military Covermment Decrees amd no aourt is
sllowved % guestion the legnlisy or validity af wuch deowess
sxoept Whe TRlots™.37 ut Wiey ave allowsd o intexprets all

the laws or Decress e.t.0, of the ilitury gowvirrment, Thegs

- »Alitazy decress, ke the Pelersd Military Govermment (Supreasey
- Tuforaement of Powers) Decrses ne.i6 of 1970 apd We.13 of

is&;, sonpletely allovwed mnd synreanteed the 2iiitury Fxzecusive
% 40 whetevey Soey liked. This constituten &« sevfoun

" infringssent of skpesation of pevers ané the wule of lev in the
L eogvrdry,

N- it may Wo awgued that enr sammot ohallongs the

" Sestess mate Wy the Yederal Milidary Govervcant bt any persen

4w a% 1iterty to eballenas state Covermoxs Fdists that
© . sgalnst the saisting or unsuspenvied part of theold oconatitudion

. ar %he yedemal Decress”. I g0 ove aan sey thare 1o & limited

312, Ses Deores No.1 of 1966 Comstitusion (Juapeneion and
. Yelifieasten), The F.i.G. (Suptssasy and Enforosaent of

’

Fowews), Deaxes, X0,13 of 1958k,

o ‘39 8¢ Dekun Ajayi v. Alh. Wusterha & ove: (1992)8 VLR,

= !!“ (Y.
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, | aﬁﬁi«amn of the mle of law i the lower lmlp

T

put tbe zule of Lav ou.bt %o be mr-hhly mum |
Wi Mm fs o b admtnistered, B

For inatared, Mobody ean prevend w0 he unavere of the
infamvus Efats Securliiy (Detention af Perwons] DNesyes Fo.f
of 1584 of the Babangida vegime, This ducres completely
wmrped ox rather affested the provision of ssetdon L2 of
the 1979 constitution Sesling with Pundasentsl Howa rights

| . ir various sisustiono,

R The 1979 sonstitution wan Arsfted by the Conatituent
_— ﬁlll'éu!- Tts members ware clscted by the loexl Gewmt -
couneils undex the snabling Decrees of e ¥ilitary Covewmment,
_ ?’M Constituiion owae into foree mot by virtue of the faol
et $he emasteent by e constiteant Asswehly, Wit thay have
. been bronght nto legal extstence by virtue of apselsl .
xilitaxy Decres smasted by the Fedexal Kilitsxy va‘l".”
rhese 'm fon‘mn' 315 mot m ints !‘um
gimpliciter, rather, the federsl nilieaxy governmeat made

35+ 800. The Constitution of the Federal fapublle of
pigeria (Fmaotaent) Decree ¥o. 25 of 1978,
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certain podifications and ehan'l'.; /s such, one can argue
th.t the 1979 comstitution derived their legelity and authority
froe the federal militery govermnment and not from the free

will or mandate of the people, Though the preambdle to the
1979 constitution boldly proclaimed;

"We the people of Nigeria do hereby make,

enact and give t’.rmu- selvee thefollowing
conastitution, o--

Cne begins to wonder whether these vords should accomplish
vhat they present of mean on their face value, or to accept
then ar n beckgroun? % the encotment of this constitutien,

The enneting Teorce however grecifled thet they are not to be

resd r-.ht‘zﬂvith the constitutional provieions,

*t {5 vorthy % note th .t it 1s difficult to sccept this
1dnn of sghifting the Crurdnor: within the sume legal order, be
{t in the Civilian or o MAlitary wuministration, This is
Yersure esch orpen of sgevernment has its functions %o perform
urrter the constitution, Judlicial decisionsz, even of the

cupreme court are mere norms in the hierarchy of norms,

%, The Supreme Military Council smended sections 33,UL6,
6, 06, 1k, 126 and 274 of the Draft 1579 constitution,

7M. “ee the 1979 Constitution,
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This wae rightly pointed out by the learned jus tice Kayode
fe0 (an he then m)u” That;

"The original nom muet be all important,
That the origzinsl nomm, the highest factor
ip a hierarchy or nomms, the mathematician's
'H,CuF, in the Grundnorm', The Grundnomm
therefore, must have no rule behindit, It
is the fons e gﬁﬁ- the final nomm, one
ﬁuhsﬁfun ed 80 tal as %t
be termed the legnl sources”, Deyond it,

there must no longer be a hl'thu- enquiry.
It iz the '‘alpha and Cmega'.

The learned justice opined thait the search for the Crundnowms
in vigerian Jurisprudence is not an eaay m'.w He refused
to take the pimplistic views of the learned muthor on constitutional
l:w, "rofessor Abiola 0jo, who said with finality,
"Any search for a grundnomm avay from the

Supreme Military Council (2rmed Forces Fuling
Council or Provision Muling Couneil) or

We T00 Home Justice Yayode ¥so in his Leoturer: 'Is
there a ¥igerian Crundnom?' deliversed at the
Convocation Creremony of University of Benin
Jermary 31 1965, See also Justice Idigbe (as he
then was) mwemorial lectures et the same cccassion,

Ve ©ee Zalmondon Juriaprodence p.L4T7 - 50,

e Lee the article, The Nigerian Crundnorm - A oritical
ippreipel weltden by Hen, Justice Yulods Feo In
"Justice” - A journal of Centemporary legal prodlems
Yol. ey Mo, 2y June 159C p-!&"‘vzt
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the expression of its powvers as declared in

Decree is s futile judicial and scademiec

exercise” .1

e hovever Yook the optimistic views of idenekan jsdemola,

Justice of the Court of Appeal who in a paper titled,
The Tole of the Judiclaxy in 2 Militery nonconstitutional
situation” delévered ir Yarure _imbatwe, uvhile ccamerting on
recree No.2 “tate Security (Tetention of perasons) Mecree,
198175 hoped that the judiciary would seoept its hazaxdous
but podble role in taking & strong etand within its Interpretative
urisdiction. The interpretative jurisdiction of the court
must feature lorgely {n asny sesroh for the Crundnorm, eepecially
in = society 1like ours, which was unknown %o Hans Kelsen, the
trotssonist of the Grundmorm theory when he revelled in his

analytiesl poeitiviou,

7t cun be sald from the foregoing discusaion that a
“{1it:ry Coup d'etuat or revelution is a violent or unlawful
and uneonstitutional change of Covernment. The coup or
revolution g radually becomes legnl and acceptable vhen it is
muceegaful, The old order havin, been replaced by a new
orosy which becomes the Crundmomm, as it has no other power

or muthurity contesting 1t legality, A cour therefore, is the

L1e Idlde !The Jumtice' “ee alse idiocla 0jor "Conatitutional
Law ond ¥1llitury Midle in ‘."1331'1?...." (197&‘.

2. Cee "The Nigerisn Crundnorm = 1 Critieal Appraisal”
written by Hon. Justice Tayode Iso in the Jsmiary of
contewporary legal prodlem; Vol.! No.2 (June, 1990).
pnh?‘h}.
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antithezin of a constitutional change of Covermment acoepbed

ey

avd resegnised internztionally, even though it wae uln;nuy
athisved, | o o ..

Goups are novw oommon phencmens In the dewloping atates
of ifrieq, Kiddle Faet and Tatin imerica. Im Nigewia 4% ever _

agsumed s *burh five affsctt,

Ir a nutshell, the above discussion on ithe legality of
wilitary intervension shows thuty o R

as The 15th Janusty, 1966 revolutlon €hat brought
Major General iguiyi ironsi o poverss -

te The 25%h July, 1966 revelusion which beought
Geneval Yakulm Gowon 6 powery

e, The 25th July, 1975 Ceup that buought General
rartals Mohammed %0 poverp

4. The 3Jtat Decewber, 1982 Coup thot trought Cenewsl
Yohammed Fubiari to power and) . &

6. The ingust 27 1984 Coup that brought Ceneral &
Turshis Babangida intc power are all legal im
the etrict sense of the word, This fa 20 beocause, -
they satiafisd both the jJuriasprudential and the
customiry Tules of international law tests of vbod -

- _I congtitutas legal govermment, In eddition, they )
worw in affeotive control of the ocouniry at different
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pointo in tixe,

Vigeas, the a‘enuion of the Fasbern region (Biafwe)
which lapted from 1966-1970: Tivke's £24244 covp af 13h
Pebtruary, 19763 Major Gensrsl Maman Vatea's Coup plet of
1955 as well as the abortive coup of Gideon Urkar of 1990 wl'n |
reguried as 11legel decauss they 418 not succesd in their
#ttompt to change the existing Crundnomm. This thus, made
the sotn not only 1llegnl und unconstitutional, W eriminal
A pumishable,

it o 2leo curreut 10 a¥gued thot fae stortliivet Chiof
Xmmast Shonekan regine in 1533 vee & legal one since Lt derived
1ts power, suthority and lagitisacy f rom the Babangids regime® ."'3

| Iikewiss, the Genersl Abache vesive that succweded the
ghorttivel Chiof trnset honokan regdte Ln another orample
of ¢ change of the Nowdnemn o diamiised earlier under the
dootrine of necensity. In this cane, the General Babangida
wegime promised te handover politiesl powver to the civilian
by srvaniming & natienvide election, This election that is,
the 1< June, 1993 eiecvion was subasquently amwiled by the |
wime Tegime. It ied to a serious 'political Impasest that ’f
threataned the exisience of the conatzy. The 'Hilitm_l
jresident’ (1.0, fonars)l Radengide) sroatsd the Fmess choneken

elvilien ragiae and 'Otapoel asgidat,

k3. ©Bw Interin Govermment {Raeic Conatitutionsl mvhlum)
teexrsa Yo.f1 of 1993,
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The political tension vas exacertbated as the Shomekan regime
plenned for another slection, Cenersl Abecha ' technically"
took over power from the Shonekan regise desed on the
doetrine of necessity. 1In this case the 0ld order was the
“honekan regime vhich was changed by the new order, that

in, the Genersl Adacha's regime and his provisional Puling
Council, Their main reason for taking over powver wes %o

save the ecountry, Nigeria from possible anarchy following

the 12th June, 1993 political impasse.

By modus operandi of the Military, we mean the ways
and methods in wvhich the Military operate after taking over
pover from the Civilians., This includes inter alia, ita
mode of cperation, organisation, policy apd the actual
aiminigtystion of the country, It is often said that Shat
zilitary on selzing power from the inoumbdent civilian

jovernment come with or without any programme of action.

vhat the military usually does is %0 issue or promulgete
high sounding 'Obnoxious' decrees and Pdicts, Thase decrees
ard ediote usuelly contain sowe ‘ouster clauses’ that denied
the luv courts from determining the legelity or unconstitutionality
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o7 thrge decraea and edlo%s. In most {nstances, the decrees
ofien gusyerd, mmerd, 23041fy or even adrogate some part

of the Lontimtinn".u e addition, it enacts enabling
Cegrier it vould meke thew evercies both executive and
Lesdaletive fuvetions vitheut smyRindrance from any organ

of "overment, Tou inrtermce 2,1 of Decree lo.13 of 1,.&',"5

ounted the court's power to question the legality or
constitutionality of Military deorees. Wwe shall nov analyse
sosm of these decrees end odicots as wvell as thelir effects
under the various Military regimes in Nigeries,

incs Jurvery, 1966, there hsve been series of Coups

nd counter coupe im Nigeris to lah'.h‘

From jurisprudential
elyvis, the Firt eovp wan a revelution By which there was
vioient chimge of Covermment, uw other coups followed as

cirendy Alaousned ond they are a1l considored to be a vewolution,

e tee Decree No.1 (Suspension and Modification) 1966,
and Deoxree No.1 of 1504 of vame 2ille,

5« (Supremacy and ¥nfovcement of Fowers). See also S.1
of (Supremscy and inforeiuent of Jover:) Toeres Yo.28
of 1970.

L(‘. Fefe the Enzeogu's Coup of '9“. the Gowon's Coup of
same year, the Murtala Comp (1973}, Ninku'e ccup of
ssme year; of recent are the Buhari's ocoup of 1983/8)
sabengidas coup of 1965 and Abeche'w coup of 1993,
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These milidary regines always prosulgate z working
conatitetion known an deoresy and ediots to guide them in
the sdministration of the country, Howwwer, ¥hey make
surs th:t the orizinul vomstitutions were mod advlished
satirely, Beth the Ironsi and the Covon Militaxy regimes
operanted under a substantially similaxr Military decress
and oconstitution, the beio of vhich was $he Pederal
Eilitaxy Goverment Censtitutton (Suspension and medification
Deoree Kool of 1966, The Murtala Obeesnje regime operuted
under the Federul Military Ouverrcent Conatitution (Basie
rrovizisns) Deoress No.32 of 1975,

The provisions ¢f thase Decyrees axw aluost the same
word to word as the Federal Military Government (FM.G.)
Constitetion (Suepsnsion and Modification) Deoree No.t of
108l of the Buhari/Idiaghon regime, There was alme the
Constitution of the Faderal Repudlic of Nigeris (Suspension)
Deares No.58 and Wo. 59 of 199) under the Pabangida regime
wvhioh swspended the 1979 Federsl Conatiwtisx eniively.

Tecres No.t1 of 1966, was the Arst expression of &
Military Constitmtion in Higeria's Constitutional histery. o

In oontrast to the Torxmer Clvilian constitution of
1963, it hai sharsoteristio features vhich steod out in
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shaxp couparism with its predeowssur, The conatitvudion
{(Rasic Provizions) Dacyes M,32, of 1975 anl the sonstitutise
{suspension amd modifiez4ion) Decree Ko.1 of 1984 are
subsiantially the same in content amd siyle,

_ Mors of these Decress have almost & Shamen ﬂﬁnn. "
N 8, for example, etated in wome of their mxplanatory notes

that the decres seds out the basic fremswork for _‘Ihn Gnnm_nt
of the Pedersl Republic of Nigeris and its oemponent states

under the Federul Militery Govarrment. It also speoifies the

rrincipel organs of Gowvsriment, iis powvers and muuon"."?

These Deorees alse provide for the swwpenaien aaﬁ
nodifientiton of pzovisions of the previous constitutions
__npccunr thoae aspeeits Yhat arve imoompatible with the
| atants and opevation of the nev Covernment,

Tearee No.1 of 196& set up two npajoxr Yedswel institutisng
of Covermmaninamelys the Supress Militaxy Cewncil (s8.M.C,)
and the Federal Bxeoutive Ceumeil (7.E.C.), Put unfer the
constitation (Deslo Previsfons) Decres Ne.32 of 19750 wm

k7. cee Partieularly the sxplasatory notes o Deorse ¥e.32
of 1975 and D, Mo.1 of 1’8‘40

48, 2es the Constitusion (3uspension and Modifisation)
Teerae No. 10T of 1993,

49, aeotien 6.
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constitution (Suspension and modification Decree ¥o.1 of
1987 & hirk one ves atded and designated se the Natienal
Counoil of States (N,C.9.), These letter dovress cleaxly
stated the varlons fonoticus of the diffevent aras of
Govesnment. The Deocres No.1 of 1966 sotually slorified

toe olfice of ha head of atate and $hat of the Militaxy
‘Governore. The three srgana ¢f rvermment wdsr the hem;_
ave to exevoles their powvers with cheeks and 'halamn"."
Tt wam mealt 0 aveld a rereat of tYhe mokless and unmuly
behaviour of top govermment Nunctlonsries unier the Gowen
almintatrstion of 1975. B

rome of these decress Not eﬁly abrogated or suspended
sue parte of sha scustitution ut sven ot up & Bow eonstitution
 and CoWermment. A Bgoed exsmple of this was the Federal
Militaxy Goverpmenmt Constitution of the Fedexal Reyudlic of
nigeria (Suspension} Degres ¥e.58 und 59 under the Babangide
mstlo"'.” They susperdsd the 1979 constitution, while the
interim Fational Covermment (Masic Constitutionsl Provisions)
Deoyes Fo.61, 1393 set up & nev constitution and the shert-
1ived Exmest Shonekan's Interin Wationsl Coverrment that was

S1s Hee the Nigerian Tritune of Hov. 20 197%.

52. Teszes You 58 snd 59 of 1993 suapended and repssted the
the cenniinitien (Mnm uut muuathn) MM
' ot 1’5". '
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overthrown by the sbacha regime im 1993,

The nost cutetanding deed of the \dacha regine was the
prosulgntion of the conmsitutien (suspension and modification)
Necxee No. 107 of 1993 vhioh not only suspended and repealed
Tseres Jos. 5P end 59 of 199) Mt also repealed Decree No.61 of
1959 vhich set up the Interim National Covermment and Neactivated
the 1979 Conatitution®.5? section X1) %o (3) of the Decyee™
specified the leglalative povers of the Federal Military
Toverrment and 1ts agencies. Cfection 6 of Necree bestowved
sxeeutive pover on the head of Utate and Commander in-chief of
the ammed forxees of Nigeris scting in comsultation vith the
ryovistonal Fuling Councll, The courtas were left vith their
Judledn]l Munction of interpretetion and adjudiration of Civil
snd Criminal Matters. jowever Section § of the Deerve forbdid
any eourt from gueationing the validity of Federal Deoress and
ttate Rdiete.

53¢ Decree Ko, 107 of 1590 aleo smended and modified some
part of the 1979 Constitution see Sections 15, 212, 213 215 -
217 ete. of the sald Decres,

She Const. (Suspension 3 Modification) Decres No. 107 of 1993,



CEAPTER FOUR

ke) ZEERETCTIONS
™niexr & military regine, the linitetion of She Judictiaxy

s tcken % menn The =ffecés of niliturr legislations sweh as

the Teorsent nd *rdiogs’ on the Conatitmtion axd in plﬂlmllu,. |

the Judlchuxy fuch legislations weually wesien $he judicial
" powers apd funciions of the Judiciary as guarentedd %y the

congtitution., They also suspend; smend, modify or adrogete

wore parts of the conatitution in o dsmocrntic system of

Govermmans. The julisdiotion of the Courds ia custed o as rot

to snteriain any mattar that night wdveraely affect the militaxy
---..me:mtha'.‘l | N |

. these military Deoress urd F410%0 «ffect the working of the
juiiolazy S0 Seans of 4ts Jwrlellotional power to interprede
e conoti Wtiun and other atatutes valher batween iwmdtviduale
againet the militaxy Sowsrmment or group of pursons, sseisty er

. athoTity eguinet the mililay dninistzasion in several ways.

his may ™ i;a!em ot'orute_r olxane' Tacxwes and muw.’

obtablistment of Iilitary “riburale apurt Sun regulsy courtds, the

4. "ee the P05, Ponstitation (rmapensinn avi NModifisation
Decree %o.1 of 1966 amd 1% equivalent undex D, No.1 of 1584,
v, ¥0,.107 of 199% af the sshe title, om alne the P M,.G.
(Supremasy & tnforeswent of Povers) Decres Wo.28 of 9710 &
T ¥0.13 of 190} mespantively,

2. Ses 8,6 of Constitudion (Su;pmion nl Modifisation) Nuoves
Be.t of 1566, See alwo 8, S of Beoxes 1_1..101 of 199_ o

133
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nature of sppointnent and removal of Juiicis) personmel e,%t.c.
111 this will be examined delow.

flovever, this is not to say that there ave mo limitations of
the Judiclery in a constitutionsl Covermment. For example,
section 6(1-6)3 emmerates the powers of the Nigerian Judiclary,
aleo termed the judicisl Review fower, This provision demarcate
the actual area or scope vithin wvhich the constitution permits
the judiciary to function., It carmot function outside or above
the npecified power given to it by the conatitution, If it does,
pueh aetion will be declared ultravires, null and void up to the
exterd of the inconsistency by the Supreme Court of the Land,
The rational end State Houses of sesemdly may also increase or
decrease such judieial powers of the Courts in & dpmcoratio

syotem of goverrment under the mmtluwch

The executive
ard legislative organs of Goverrmwent aleo have gsome sort of
control over the judiciary especially in aress of appointaent,
terure and vemoval of ju dieisl por-u-l".s Tut ;eion't see

that as 2 serious limitation of the judiolary under 2 Constitutional
Sevormment, What we are sctuslly concerned here is the limitations

of the judiciary unfer a Military regine,

3, fee The 1979 Coustitution especislly - 5.6(6) a-d.
Le Tut ree. t.le) ef the 1979 Constitution.

Be “oe feotions 211. 218. 229, 2”. zh‘. 2“ and m of
the 1979 Constitution,



In chapters two and three, we exmmined the independence
of the judlolary and chunge of Covermment by extra constitutional
mesns, In these chapters, we sav some aspects of the
limitations of the jJudielaxy as it affects the independence of
the Ndiciary vhenever there is a coup d'etat., Under this
topie, wve shall exmmine the aotual effeots of ouster oclauses
in the Military Decrees and Pdiots as one of the important
limitations of the Judiclary under vilitary regime.

in Custer Clanse, be it under a constitutional or Military
regime has the effect of limiting the judicial veview pover
i other Jurisdiction of the courte, For instance, it stops
the courta either from guestioning or mot % question the
volidity or invalidity of any law, Decres Rdict or the status

of the Militaxry Covernment in w.‘

The Conatitution is said to be supreme and its provisions
sre declared to heve binding foree on all authorities and
pevwons throughout the Pedersl Republic of Nigeris.! It is
further provided that mo person or group of persons shaell take

6. ree Sections L & 6(6) contrasted with Sections 13=22
of the 1979 Constitution, see alse 8.6 of D, Wo.1 of 1966
and Bos. D.JNe. m of 1993 “m.‘”x’o

T7¢ fee S.%1) of 1979 Constitation, See also the 1960 amd
1963 Conatitutions.
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contrel of the Covernment of Wigeria, except in sccordance
vith the provisionz of the emuun—-.' And thet Af any
lav is inconsistent vith the provisions of the constituttion

ltnmh-llmuuwhtbuhtorﬁow.’

Theee are some of the ivveriant peovisiors in any
constitution in demoeratic systom of Goverrment, In Nigeria
towever, as so0n as there is a change of Covermment through
evtra constitution neans (o.2. Mi11%2y Puteoh), the
constitution is susyented, vhile some parta are either

mended or adroguted by M1118:ry Deewves apd Féiet, 'O

The effect of these Decrves and Pdicts is that they
ourt the supremacy of the constitution and weplace it with
the “11itary constitution vhieh is mow regsrded ap the Supreme
Lave Vhatewer may be the mason of the Military putsch; based
on Hane Felsen theory of ‘Geundnoxm)' the 0‘1:51“ has been
effeotively replaced by - nev legal onxder {i.e¢ the Military

mlc"." Thus, the theory o.f suprene lav of necessity applies
T U agp—

Sub-section 2 of Section of 1979 Constitution,

9¢  fe¥3) of 1979 Constitution,

1, Tes PJ,C, Conastitution (Fuspensien and Fedification
Decrees No.1 of 1966; D.No.t of 1984, D. Ne.107 of 1993
respeatively,

11+ “6¢ the Tasses of 1,C, of t™he Repudlic V. uetapha Ideshin
(tuprs)j Ugnnda v, Commissioner of Prisons mz: Jelni v,
Govermment of Punjed (Tuprea)) The €tate v, Doweo {Supra),
vazimba Muto's Case (Juprs) Lakami v, A,G, of V/5%ate
{"upra) % dusle Tun's Case (Tupra)s T“en generslly Chapter
three above,
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o8 Giscussed in chapter three adove.

From 1966 %o date, Nigeria has experienced a good
mmber of these types of "Ouster Clauses” Decxrves and Bdlcts,

some of which are as followm

L

f.

The Pederal ¥ilitery Coverrment (F.M.G,)
Conntitution (Suspension and vedifiocation)
Decree 0.1 of 1966 of the Cowon regime vhich
Ousted the 196 Conetitution,

The ¥ .G, Constitution (Dasie Provisions)
Decree ¥o. 32 of 1975 of the »urtala/Obasanje
regine,

The P00, Conatitution (fuspension and Modification)
Decree No.1 of 1984 of the wuhari/Idiagbon regine,

The F.M.G, Constitution (suspension and Medification)
Deorees 10,58 and 59 of 1993 of the BDadangida
“d..

Tthe Interim Hationsl Covermment (I,N.G) (Basie
Constitutional Proviaion) Decree, Ne.61 of 1993
of the Emmest Shonekan regime, andj

The ¥.M,0, Constitution (sSuspension and
modification) Decree No, 107 of 1993 of the
Abacha regime,
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411 the aforementionsd Military Constitutions have the
effect of ousting one constitution or the other in oxder for
the nev govermment %0 establish ite legitimacy effectively.

From the above also, we can imagine the affects of
these Decress as it affects the judlofary. The judiclary,
sepecially under seotions L(B) and 6" 14 saddled vith the
functions of interpretation of all laws in the country as
vell as the adjudication of law and Justice Betwveen any
pereon(e), body or suthority in Nigeria under its judicial
Feviev Fower, Doibtlessly therefore, it is this Judicial
organ that has the pover to detemine the walidity or
invalidity or imconsistency of Both the nmev Military regine
and their Decrees.

The response of the Nigerian judiciary is in wost
instandes not clear and direct vith yregard to their interpretation
of the status of the nev Militaxy regine and the ouster clauses
in the decreen, The first test case in Nigeria wvas the case
of 5,0, LAKAMMI & OR Vo ATPORKEY GEMERAL (VESTERN-TATE) tomr.“

This wvas an appeal fyom Vestern State Court of Appeal
viich heard and dismissed the appeal of the appellants from

12, See the 1979 Constitution,
13 (19791 U, 1.L.R, 201,
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the Judgment of tha Righ Court of the Yestarn Otate at
Thadan,

The applicaiion befors the righ Court was for un orxdsr
of certforari to rewove an order statad 31 tupust 1967, mcde
by she Chatsman of the Tridupal of Inmuiry inte the asoets
ol public officers of the lewiein J%is, Intc Court for the
parpane 0f Yaine fusshed, The Jeeined triecl Jwdage of the
Tigh Court on 2! Nacerder, 1767 dimmineec the appllcntien,
halding that the ordox was mot ulira vives to the 19613
conntitudlan ond th-t Vded ve,8 of 1967 was validly mcde
sinte arooxfirg o hin the Padersl ML) itery Covermaent leerue
0.5 of 1066 uan #0t in opeprtion in the vesturn State of
mhgerie vhen the Fdiet was mefle, Fe furthor atated that the
velidity or othervsige of the orfder made By the Chalvewn of
the Tridunal could not He challensed since zection 21 of the
rdi0% 38,5 of 1967 Nunteyl the jurisdiction o2 uny court o
besr or detemsine $¢. 7The nspallunsy .opesled % the estorn
atabe Court of Appesl,Whiio the appesl won pording, the
redoral rilisery Sovernaent j;issad PIhe forfelitsuxe of jexete
cotecs (¥rliasticn) .eoxos 30,45 of 15681 This denres
y=1idated the omiex ar éezeloion of the Sgh Court, % rlse
rusted the Jurisaiction of the scurt to entertaln any suit
ir relaticn to the subleat estter ox any ¥ilit.xy Decree ey
valet, The Yesterm Jourt of apyeal roled Shat Decrne Ko bS
of 1565 vae vaiid. The appelliants appoaled to the stnrene

court agnined this = - Judgnent.
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wuch as the 1979 Comstitution. For instance, the provisions
vith regpect %o the fundmmental odjectives and divective
prineiples of state policy, directives %o the police by

the Chief executive of the Federal and State Govermments

and impeachment procecdings”.’’ econtain Ouster Clauses
spninat the Courts, Wt {¢ does not ke any gtandand

form. Suffice %o say that $he: doss mot £all withing the
the smbit of this study,

Ore interestiing thing to note about the Military
Jecxrees and Faiots 12 that they do mot only oust the
Jurisdiotional powars of the Jourte, they aleo g further
to egtablish Militery Tribunels to try cases that ocould
no doubt conveniently be tried in the wgular Courts. This
tokes us to the following tople.

W3 ZIE DDICIARY SER MILITAET TRUSIALS

Apother limitation of the judiciary in a Military
vegine is the estadl ishment of NMilitary Tribtunals apart
from the regular courts to try specific offemces and matters,

In addition to this, Expost fucte legislations as well
ar ‘od hominen' legislations (Li.e levs made to applt
certain persony individuals or authority.) were paseed,

——

20, fee Chapter IT section 1322 of the 1929 Constitution.
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They may be used to reverse a Court decision that is
unfavourable to government or to take awvay acorued or
vested rights, vhich may bde rights arising under a contract
or other transactions or rights arising from public
appointment.,

These Military loghblations are made %o try both
Civil and Criminal Cases. OSpecial Tridunals established
by the Military government to txy Criminal Cases fall inte
three categoriesy~ Military Tribunale, Special Military
Tritunale or Non-dilitary Special Tridunals., The difference
between them does mot d epend on vhether the tribunal is
chaired by ajudge dut rather on whether the trial is Yy
the procedure of a Court-Martial and vhether all or a
majority of the members are Military or (Pelice)men . A
Tritunal composed entirely of Military or (Pelice) membders
and vhose procedings are conducted according to the procedure
of a Court-Martial is a Military Tribunal vhere all the
members or a majority of them are Military (or Police) men but

trisl procedure is not that of Gourt-dartial, it is a
gpecial Military Tribunal;y otherwise it is a nen-military Special
rritunal*,?!

The fact of the chairman being a judge or retired
judge has no significance for this purpese, since th¢.

21. See. 3.0, Fwobueze; Military Rule and Constitutionalism
in Nigeria (1992) pages 65-T2,
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Judicial chairman has no greater power, as distinot
from influence, in the formation of the tribunal's
dsciston®.”? e canmot everride the majority of his
colleagues on the tritunal in the event of disagreement,
all the members being there in the ¢ apacity of ' Judges',
not as (assessors' to assist the Yudicial chairman',

One of deorees issued poon after the firat Military
ocoup in Jamuary, 1966, the suppression of Disorder Decree %
1966, authorized the jiead of the Federal Military Government
(P¥.G.) to declave a'Military area, any part of the ceuntry
sppearing to him to be Affected by wides spread public
disturbences, The Military Govermor of the regiom in
wvhich the area vas situa ted vas then to constitute for it
s ¥ilitary Tribunal consisting entirely of wilitary Officers,
with power to the exclusion of all other courts in the
country %o txy wide range of listed offences committed
and to convict or sentence any person found guilty.

Other decrees that establish Military Tribunals are,
the public Security Decree of 1967 to try offences
sonnected with the possession or use of explosives
smsunitions fireamms e.t.0) the Petroleum production and
Dietridu tion (Anti-sabotage) Decree of 1975 authorized

22. Op. eoit ’u“o
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the trial of both Military personnel and civilians by
a Military Tridunal for offences relating to the
production and distribution of Petruleum.

There was aleo the Treason and other offences
(Special Tribunal) Decree of 1976 established to txry both
Civildsh and Military men invelved in the abortive coup
of 1976. This was repeated und re-ensoted as a permanent
legislation by the Treason and other offences (Special
rilitary Tridunal) n'""%m'

Four nev Tribunals were created under four decrees
in 1984 namely;

1. The Public 0fficers (Protection Against
Palse acousation) Decree No. L of 19843

2. The Special Tritunal (Miscellansous Offences
Decree Wo. 20 of 198l

3. The Political Parties (Dissolution) Decree
198k and
k. The Recovery of public Property (Special

Military Tribunals) Decree ¥e.) of 1984,

perhaps it will mot be oo much to mention Bhe
the
notorious /'ad bomines' Decres, 3tate Security (Detention
of persoms) Decree No.2 of 198k under the Buhari
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sdminigtration, This decree suspended the provision of
section L2 of the 1979 Constitution dealing with fundamental
Human Rights in various situationa., It gave the Chief

of Gemeral Staff the power to arrest and detain any person
for more than 24 hours witheut trial,

Ve shall nov examine some cases and see how the
Ordinary Courte tried to handle the issue of Military
Tritunale.

In JACKSON ¥e GOWON & CRS®, > J& a provision of the
Triunal and Inquiry Deoree", " wvas challenged as
being contrary to the 1963 Constitution whioh provided
against the Ouster of jurisdiction of the Courts in
certain matters. The learned trial judge while sferring
to the case of HONERTY v. BALEVA", > beld that the
Jurisdiction of the Court will nmot be Custed vhere they
conflicts with the provisions of the 1963 Constitutien .
That unless it is proved to him that 5.22 of 1963
Constitution will be violated by the proceedings of the
Lagos Environmental Development Board (LEDB) Tribdunal of
Inguiry before he will apply Jjudicial review power of
the Courte over the Military Decrees.

23, (supra).
zho D.lﬂ of 1”‘.
25. (1961) aLL N,L,R. 60k.
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In DOFERTY's Clﬂ.“ the Supreme Court held that
the gonmissions and Tribumals of Enquiry Aet, 1991,
was ultra vires to the 1960 Constitution in se far as
it purperted to give wider powvers % a commission than
the parliament could grant under the Constituticn, The
Clause Ousting the Court's jurigdiction over the Tribunal
findings was aleo held fo be ultra vires to the 1960
Constitution,

Looking at these two cases, one will prefer the
decisions of the Supreme Court in DONERTY's Case?! to
the amling in Jackeon's Case’. becsuse the former
case represent the correct position in Law, although it
may be argued that it vas decided when the country was
under eivilian rule., The later case vas decided wunder
Military rule. Hence we can see the extent of the
judicial limitation in the exerecise of its functions
under Military rule,

In relation to the Jackson Cmn

the question may
be asked; ‘'What will happen suppose it is not proved?*

The ansver will be that he (i.e. the trial judge) will

26, 1vid,
27. 1Idid,
28. 1Ibvid.

29. (Supra).
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not reviev or question he validity of such Military
Decrees. One should have expected that metwithstending
that there is a failure %o prove the inconsistency of
¥ilitary Decree by any person with or without *locus
standi’y the Court should {uo motto, question the velidity
of any Military Decree to test its legality or othervise
in relation to the Comstitution,

Vhat is more from the expression in §.17 of the
Tritunal of Inquiry Decree No.41 of 1966 exeluwding the
Court's jurisdiction in matters relating to any proceedings,
findings, decision or oxder of the Tridunal, the effect
of the above statement of the learned judge s o direct
contravention of 5.1(2) and Section 6 of Decree No.1 of
19663 which not only placed a Decree adove any provision
of the 014 1963 Comstitution, tut also provides that

"lo question as to the wvalidity
of this or any other Decree or
Pdict shall d@ entertained w”
any Court of Law in Nigeria”.

Alse, in the most recent case of CHIEF V,.0.0NABANJO v,
THF SPECTAL WILITARY TRIFUNAL, LAGOS ZONE ARRA®,>' the
plaintiff challenged the jurisdiotion of ome of the Special
¥{litary Tritunals to try him, Just about the time the

Y. See 5.1(2), Decree No.1 of 1966,
31. Unreported Case, Sult No. M/106/8L,
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case was being heard in the high Court before
omotosho J3 the 7.0 0, (Cupremascy end Enforcement of
povers) Deozes 1984 wee prosulgeted”>>  part of the
srovisions of the Decree resdas~

“No civil proceedings shall lie or
e lastisuted in any court for or on
acoount of or in vespeot of any act,

natter or thing dene or purported to
be done under or pursuant to any Decree

or Dilct asl if any wuch proceed ings
are ingtituted bdefore, on or after the
Commencement of this Decree, the

proceedings chall abate, be discharged
or node mull end wold™, 133

Yhile the learned Jjustice was mot prepared to
challenge the legislative guprimscy of the Wilitary
sdeinistration (vhich he ought to), the jJudge insisted
that the administration wust act according to Law. This
goes on to show the naked limitation of the judicliary in
a ¥ilitary regine, The judiciary han been weduced %o a
sere appendange of the Military regime uw."

In general, the jurisdiction of the Military Tribunale
in respect of the specified civil and oriminal matters
is exelusive of that of the Oxdinary Courts and no asppeal
lies %o the latter from their decisions,

,. ”.13 .‘ 1”"-

33. Im. See. 1(2). of the Decree.

Y. See clso the case of inisminio 1L.td. v. Foreign
nempengstion Commission (1969)2 A.C. 147,
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In the case of non-military special Tridunals such
as the Civil Disturbance (“pecial 'rrihnal)-y and
Transition to Civil iule (rolitical mm)"x(‘)

e, t.c,

Fach i{s composed of a serving or a retired Superior
Court judge as Chairman and four or more other members,

one of who shall be & serving member of the armed forces.

Looking at the Constitution of the Military Tribtunals,
it is hard to delieve that they would be /impartial in
the adminietration of jus tice in specific offences
refetred to them for adjudication, This is bdecause all
of the members owe their allegiance to the Military
suthority that constituted them,

What is more, trials are held in secret and the
node of practice and procedure in these Military Tribunals
does not follow the mormal type upplicable to the
cxdinary Law Courts in moet instances. Gometimes,
1itigants are not allowed the services of lawyers or

even where they are allowed, the lawyers are more often

15, Decree of 1987 reported in the Revised Edition Laws
of the Federation of Nigeria Decree No.55 of 1992.

%6(a) Decree No.19 of 1987.
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than not suffer judicial harrasssent”25(®)  here are
slso no room for appeal against the Military Tridunals’
decisions, In situations where appeal is allowed, it

is usually directed to the highest Military authority
e.8e the S M,C, A.F.R.C, or P,R.,C, instead of the Supreme
Court. This made Lawyers to boycott some of these
¥il{tary Tritunals, That iz % say also thot the
punighment or sentences tc dbe avarded by the Military
Tribunals after conviction for the offences are sudbject
to the confirmation of the Military authority that constituted
them ae stated ahn'.%(")

Thds the difference between Ailitary Tribunals and
Jrdinary or regular Courts lies in the areas of indepen-
lence and lapartiality, wnich is lacking in Military
ribunals in most instances,

Vg have 20 far secn that the independence of the
Jusiclary 1o very luportan in the acministration of
justice, Likewise the spplication of the doctrines of
geparation of Powers and fule of Law will be more

cffective wvhere therv is the independence of the judiciary.

¥(b). See the Article: 'This is oy case' in the
ifrican Guardian, Jamuary 25 1993.

%(e). See 8. 9(2) of “pecial Tritunal (Miscellaneous
Gffences) Decree }i0.3, of 1593,
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“e shall further examine the manner of appointment and
ont W

resoval of judicial personnel critically to find areas

ard situations where the judiciary can be limited in

terms of its powers and functions under a Military regime,

Lol PERSONNEL OF THE JUDICIARY

These are the officers that actually work in the
Judiciary in the dispensation of justice. It includes
zostly the Justices and judges of the superior and inferior
Courts as well as Judieial Tribunals working under the
Judiciary, Both the 1960 and 19673 Constitution provided
for the vays and manners by which gualified judicial
personnel and appointed or removed from ofﬁu“.” Also,
sections: 211, 218, 229, 235, 2L1, 256, and 252 of the
1979 “onstitution ia to the same effect as stated adove,

Under the 1960 “onstitution, the appointment of the
justices of the supreme “ourt is done by the Govermor.
teneral on the advice of the prime minister and the
Tederal judicial service omiu:lou".” At the regional
level, the regional high court judges are appointed
or removed based on the advice of the premier, or regional

17. BSee sections 57(1), 5.106(1-2), 88.116=117 of 1960
Constitution, See also 5.112(1) of 1963 Constitution,

3, 7Ibid the 1960 Constitution.
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Judicial service commission, by the Govermmor of the
n:ha".” This system was abolished under the 1963
Constihﬂon".u Thus, the President and Prime Minister
or the regional Covernor and rremiers had much power

in the .ppnm?"":u removal of judicial officers. The
Federal and State or regionsl Judicial commissions were
atolished under the 1963 Constitution,

Under the 1979 Constitution appoirment and removal
of Judiciel officers in the Lupreme Court or the State
wigh Courte e,%.c. are done by the president or Covernor
on the spdviee of the Federal or ftate judicial service
Conmiseions (as the case may h-}'.k1

The above is the position under a democratic Consti-
tutions) Coverrment. Tt {5 under the Military Covernment
that ve find the functiono of the judiciary are hamperred
due to the manner of weys the judigial personnel are
being appointed and mmoved, The importance of the
independence of the judiciary neced not de re-emphasized
in this case as already Alscussed in chapter two, Under
»ilitary administrotion, the appointment and removal of
judicial persomnel is done by a Military Constituted

‘dvisory Judicial Committee (2,).¢,) to replace the

39. Ihu.

€. Bee the 1963 Constitution.

L41. See Sections 211, 218, 229, 235, and 241 of 1979
Constitution.
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Fedoral and Ltave Judicial “ervice Commigstion, This
greatly limits the functions of the judiciary as we shall
see in the mamer of ajpointment, e removal of Judicial
officers undexr the Military regime. This also brings

o wind the type and calivre of Jjudges and membera that
congtitute the Military “rilunale, Can they administer
Justlee dmpartially in canes involving their 'mentors' i.e
(vilitary suthority) and the ordinary individual? who is the
firal arbiter? 7The Supreme Court or the Supreme Military
Couneil, or Armed Forces Nuling Council, or the Amed Forces
muling Council, or the Provisional Muling Council (as the
Case may ba)7 These Liaisations would be examined in the
succeeding sub-heading.

hebe!  APPOINIGWD AND FENOVAL OF JUDICTAL OPPICERS UNDER.

ie discussed earlisr on the apgointment and removal of
Judicdial personnel is done by the executive on the advice of
the Yederwl or State Judlelal “ervice Commiesion, in a

constitutionsl Covernumsnt,

Tikevige urder “{l{tary sdminietration, aprointment and
remave) of Judicinl officers ars done through a centralized
body known ae the tdvisory Judieial Commission (2,7.0,) whe
sdvice the executive {.e. the 5,v,C, or the A,F,R,C, or the
Tolole (88 the case may @) on the appointment or removal of



158

Judieial Officers. S0, just like under the Constitutional
Covernment, appointment, promotion Temure or removal of

Judicial officers are done through a central organ the
1.,J.C, under a Military ntt-o".m

There is no doudbt that the Military has left the
Judieiary untouched in terms of structure and form. Ailse,

indrev Ubaseki (J,5,C.) (as he then was) asserted; that:

" ves there is absolutely mo interference
in the operation or decision making process
of the Muilﬂ..-'h’

He went on to say that the fact that certain functions
vere teken from the jurisdiction of the Law Courts did not
detract from the independence of the judiciary especially
in aress of appointment, prometion, temure or removal of
judieial pomm)..f.”‘grmm look at the manner of
sppointment and removal of Jjudicial personnel in a NMilitary
regime will buttress the fact that there are ipherent

L2, cee 5.14(3) of the Constitution (Suspension and
Vodificstion) Decree Ko.1 of 1966 and No.1 of 198,
fee aleo sections 212, 213, 218-235 of Decree FNo.107 of
1993.

3. fee his Lecture: "The relevance of Law as an effective
ingtruzent of social engineering, in contemporary
¥igeria", Delivered in the University of Lagos. See
also Nigerian Tritune of Friday, April 26, 1985, p.9.
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limitatione on the judiclary concerning the exercise

of i%s functlona. This 1s bvecauuss their appointment and
removal is left %o the whims and caprices of the incumdent
hezdship of the vederation or tote. This may sive the
executive the power to easily mamipulstes the sdvisory
Judieln)l committee -~ knowing the nature of Your' Military
re~ires in Figeria « Yo thelr adwintoge. ~t is hard to
belleve that the judge whoze appointment or removal ia
determined by the executive, notwlthatanding A.3.C. advice,
can be sald to owe no alleglance to the Lfinal appointing
or yemoving suthority in aecitiing .aﬁ‘;}‘ rmatter tetwean any
mr.&b;u.or authority and the F1litary wiminiatration that
appeirtes him, Us will Qefinately ¥hink twice before deciding
the cume taking inte conziderution the reperouasion of

deciding the mavter in fawour or spainst the Military in pover.

e o

This brirgs %o wind the retiremsnt of Chief Jusiice
.7, i1lag socn after the ooup that brousht Cenars) Murtals

t0 power, .

e

. § o

in the "clem;\iné up‘1I rmerci§¢ tnitiated by the new
Fi1{tary administration to rid zll government functionaries
of "dead woods", persons ocharged with deeclining productivity,
poor health, corruption, inefficlency, souze of office ox of

0ld age wers remopved" .hh chief Justice Flias (as he then was)

Lo Gee aloo the Bually Timer 18%h fuguat, 1975, Pt
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appointed by the =.0.0, or 4,F,R.C, oF RALO, (as the
csse may be) on the advice of the Avisory Judicial
comittee” ,

The A,J.C. 19 nade up of the Chief Juatice of Nigeria
as Chalmman, the ittorney-Gemeral and Miniuter of Justice,
the Freaident of the Court of Appeal, the (hisf Judge of
the yederal High Court, the Chief Juiges of the Dtates
end Jederal Capital Tervitory sbuja; one Gnend radi of
the ‘haria Court of Appeal aprointed somushly on retational
baels by the S.M,0, oF A, F.R.0, OF P.R.C. (au 1% applies)
from the states having & Sharia Court of appepl, Asd
the Trealdent of the Customary Court of Appeal appointed
alee ammuelly on rotational bdesie Gs that of the Sharda
Court of &M.

Under the Constitutional government suult as the 1979
torstitutions the appointment and resoval of Jedieial
officers us nentioned above were done on Fedimal and
Ttate basis respectively~.'7

£

fee the ¥.M.G, Constitution (Pasic Frevision)
Deoree Fo. 32 of 1975.

ke Oee 2,210, 211, 218, 235 & 241 of 1979 Constitution.



Yeon the atove, 1% ean b seen that the appointment
and removal of Judielal officere s very lugortehd in the
sdainistration of Juetice. Thus the indepenience of the
Judiciary vl be purpossless §f the wmality of the
Judicliel persommel So bxeusht in question. 2s Bemand
cohwarts slated,
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In tais tople, we have seem how She fumotions of the
Judigiary oan B Linited under s Militaxy repine in teams
of sypointesnt and resoval of tp Judlcisl officevs. It
io infaot veuy easy W sanipulate the Judiciary iatw
elng their line of setion t0 their favour W 'singling
sone partioular Julgeds and 'settling' them in oxder W
poxfors & Judledal famotion weoniing to thelr vhing end

eiprices.

——————— e i e e —— e+ A

(a)e See. "The imericen Constitutional Lav* YW
pexnand Sehwarts pe Y.
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T4 18 & faot et the Ration's Jeitefal Officere
sze sppointed ot Whe jleassre of e Niligasy gvermmentt (¥
The effect of this s et nout of Whoes appointed inte
judielal offices are those seen Yy the Nilitaxy govermment

as being unlikely % be engaged in “undei yadical” decisdons,
vhich acoounts for mest of the Judges Sedng *hand ploked’

fron the wvarious Ninletries of Justice,

for ingtance, in Lage Otate, fouw of the six Suigws
wreinted 1n 1990 % the wiste high eourt vese offSetals
of the State Ministuy of Justios vhile the sesaining B
were senior offietals of the Jottetaxy stutr WX®) 14 o,
t.orfore uneretansiie vhy Whese aiges vie ove el
position to the Nilitary government "bemevolemos” will
find 14 A220Leult 40 give Juigeuents against the gvemment,
This ey also help o expledn vhy the ovemment s tewpted
© disobey the sdveree oxdexs and declisions of Judges wost
of vhom got their ponitions thavugh govermment "“Magnanimity*.
The abmolufte pre-eninencs of the Nilitaxy over the

Judictiary has often Seen graphically dosonstrated, In
Lagow State, all the Nigh Court were shmt fox %weo days in

WB(b). See Clement Nwankwo, 5. Ugochukws * D, Wheshu, in
‘Nigeria, The Linits of Justiee' Published W
Conatitational Righte Pxojest, (Dee., W93 ». $3-57.

u.’. 4 ».55.
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1990 so that judges could pay & condolemce $isit ®
the Filitary Govermor, whe had mtmmm."""

In 1909, while giving ruling in & case challemging
the temporaxy disselution of the 4,7.K.C. b*fh- president
Threhin Jabengida, Jubge Ligall ipuriude, then Aeting
Chisf Judge of Lagos State, in dimissing the aotion
voferred %0 Genezal Babangida as “Xabiyesi® (Mesning
"His NeJesty”) vhose action canmot be challengsd Wy
the cltiszen, Ajorinde was later appointed substantive
Chiff Judge, ovesr & moye senior Judge, ldowu Agove, vho
at virious tines had the police security osdexliies
attached %o him vithdyown spparently on soccount of
mulings mada by his which the )ilitary governsent
considered uhnuohr.w')

The Military goverrment has revolved a sudtfe
strategy of revarding "co-operative” .h?- and
veprimending (or punishing) the "dn-co-operative” ones.
The effects of this 'earrot-and.gtiock' strategy on the
uality of Justice handed down by the nation's judicliaxy
shows the extent of the limitations of the judielary
under a Military sdainistration in Nigervia.

o —

W8). oOp. oit, 56,
W(e). Op. oit, ST,



inothex area of limitation of the Judieiesxy Glosely
related to thie is the aotual funiing of the Jedtelery, it
should be noted havever that $his prosev is ancountered
2ot only Ander the FMilitary regine, but also under &
Eoneti tutions] Covermment. This bringe us to the mext
twpie.

LS ZUSmE O SUR MRICLAAY.

In wigewia, e poor funiing snd sesusesction of the
Jediciany snd 1% officons both under the Congtitutdenal ¢
Military Govermnent played a grest mle in the poow
sininistration of Jus 410e & Linttetion on the Jubicfary.

Although, 1t 19 inportont that a Juige must b & nan
of concience; the bench, the Juiges should kmow, is
defingtely not the plese ®© meke money ot all cost. They
sheuld no% be cormupt. Mt every person knbws thet Nigerian
Judjes axe pooxly paid, Even theugh the funding of the
Sdieliory is chapged wpon the Conseliduted Revemus Rand
of the yedexstion ascount, the smeunt iz not wufficient
0 sffectively mum the Judiofexy. It is & common sight
$at post Judges G0 not have the vehicle % ke thm @
the Court. They alwvays stwuggle with litigants in oarding
wehisles to telr plose of wesk (4.0 the Courd,) Sven
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tefore paseing Jdgrent, some Judges Ravs o Berrov the
Lav Yeporte from the Levyers, In most instences, cases
ave of journed 2ua %3 lack of feoilities in the Court
Qefts Tanp, tizx-conditionerg ar rocoe hecter: iz pexicds
of hot ox cool weathory or lock of stationexy e.t.0.

This in sdequate funding of the Judlelery setdally
14nits end veskens the Jullclery in the adminietration
of justica.

48 Benry Cecll wrote)

"rustice 1s muoh & preciovs
commodity that every thing
rrasonadle shonl! b long
attain the highest standard,
Towever, if the sullic dper not
wvant to pay for the more expensive
evficle, 1t can eerteinly hawve the

cheaper.. L9

Likevise Sir Alfred Dening (as he then was) in 1954

cormented,

L9« See his book: The Emglish At o1l reported in
the " Justice' Vol.T. ”n,‘ 1990. p.22,

S0 Ibd. The "Justice’ p.23.
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The sslary of o Eritish Juige vas £24,000 pounds per ammm,

%ﬂﬂl’m.ﬁomamnuu\luiﬂ.mm”
-q. hiﬁ?,cmsm-ummmmmn
p-a‘lai smmum, The Lord Chancellor is paid £79,400 pounds
por ajmem vhile the High Court Judges eamm £65,000 pounds
por wame,”' Thus in Englénd the High Court Julge earns
-nhmmnm.mhmm.‘mmm
”L" that 4s more in "agland, the salaries and conditions
ofmormnmutp;ﬂuﬂncuum
structugwy they have a mationale of their own,

N Hdgeria, 1t vas reported that the Supreme Cour Justice
vas esstuing £17,500 peae in 1990, Which under the Becomd
Tier 'Ijzghange Market (sP) was below £2,000 pounde ).a.'”

Sventhough the salary strueture of Nigerian juiges has been
reviewsd wpvards efforts cught to be made by any govermsent
be it civflian or military - to smulate the British model

20 as th glanp out corruption in the administhation of
Justice that is said 1o be the bane of the Nigerian Judielary.

Theefore, a judiclary that is poorly funded can easily
succund i@ corzupt practices and undue influence in relation
to their devisions 90 court by either private and wealthy

Tie T8l TThe Justlee” p.7%. -

52, 1bda,

$3. see "The Justice' A jourmal of contemporary legal
protilems, Vol. 1 Mo, of July (1990) p.22,
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mﬁul- or an sutherity or the government itself,
Ulh\t. the "1litary rejine) 1t is infect very eacy to
sardjulote the Judielsry loto to@ing their 1ine of
%h thelr favour by 'singling' some particular
ﬂbl ond 'gpattling' them financlally er othervise in
eﬁ‘b oxder to perform a jJudicial funetion soccording te
thely vhing and caprices,

Stories had been told or reported that seme judges
are 1hyited' with money or ather materisl gaine in owder
pass Jdgeent in favour or aguinst a partioular individual
persons, ~uthority or goversmant and some of the Judgea
wvare alleged to have ' cooperated' to these demanda. Wt
ve ot rely on these in formations because they are
mostly mebuttable sssertions and allegations reported Wy
sone ‘ImOUr wongere’ and 'pengational Newspapers',

ﬁut is mowe, even vhere these stories appear %o de
{‘N_\.o ah face walue, it is difficult % prove or even
Amm the atories becsuise nost of these ‘undue influences’
or the Jedses ususlly happen debind the seene’ and dene

in abesoiute secrecy,

Te svunter this dondy apd uncaryy vebuttable aseertions
agninet 4he Judiciary, the Govermment, be it Civilian o»



74litary shoudd pavpedly fupi W Juiletery sbewmetobye

: It can further W0 suid ®het e Juileleny i ot
only 1imited umier Niditery vegite se discussed sheve,
Wt thexe could alse W limitations of the Jediciazy
under » constitutionsl govermmemt., Ve ocan identify e
sain guster Clauses in the comstitution as imeluwding
the provisions with vespect to the Nundamental objectives
and divective principles of state peliay; diveetives Wy
the police by the Chief executives of the Federal and
State Covermment); procesdings against Chief exechtives
and inpeschment precesdings. IS, as moted earlier,
the linitation do met take sny standasd forme®, ¢ The
Judieial linitations axe moze prominent under wilitary
regine as discussed adove,

.

She See Sections 13-22 of the 1979 and Cap.II contrasted
vith Cap IV of the sane constitution,
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In Cheptar ome, wo odoewved the graimel develoymend
of the Nigerisn Juilsiaxy before the sdvest of Colenial
rule, during Colomial rule and at independence and theveafter
to date. Hovever, wo metived the 4 Loturbing offects of
the unstable pelitical atwosphere ssen after Nigaria gt
her independence in 1960. The pelitics of weglemalien,
ethniciem, seetionalien and sericus corrupt prectices Wy
the Civilian sininistratioh led %o e political evisis
vhich culsinated imte the Nilitaxy takeover amd the
subsequent Sivil Var thet followed frem 1966 % 1970,
The ispect of Nilitaxy wile as 1t affects the Jedielady
wvas beagan %o be felt.

Ve considered in Chapter two the independence of the
Jediciary under both the Senstitutionsl and Niliteny
sovermmant,. Cyitically with a vies %o unldemetand the
proper lovel and extent of ., jedicisl )initations wndey
s Militaxy sdministration. It is chesrved that the frequent
seddling of the political system by the Nilitaxy megine
bas serious repexcussions on the indepenience of the

1
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Jod lolany, ﬁﬂﬂ.hnl*ﬂnhu.rm
thmmult-‘?hp. Tate io
®uo o Mo Nilitery Leglalation which e, e Cvartse
Juiieial voviev power. The Courts were met allowed %
spply the prineiples of mule of Law and separation of povess
vhich ame ossential attwidutes of Jeiieial independence
and |, comstitutionalise. It vas moticed that unier the
rilitary regines) partisulssly the Jadangida, Be Interin
Fations) Covemvmant of Puneet Thomekan snd the Abesha
sogines, the Julisiaxy has Doen 20 Dastardised that even
oourts orders vare ot obeyed by the Goversment asd seme
weslthy individusls vith govemmest backing, The Courte
vere plunged imto confussion ss verious Courts passed
sories of injunstions snd prlaws 6.%.0. vhich all ended
wp in Mtllity, 1% recshed & ovisis peint that sven e
highest Court of the Land vas sald % have miled that 14
has no Jurisiiotion %0 guestion the validity of Militawy
w.”

In Chapter there,, vo noticed tha Listurbing
sotivities of the Kilitary as ey constantly take over
politicnl pover fyom the eivilians thaough extre~
constitutional means. Even though wve tried W0 see
vhether thexe is Justification for smy takeover of the

55. See National Comcexd of 12 July, 1993. See alee e
unreported sase of 4.6, of all S.0.P« Staten V. A0
of the Tederation & N,R.0, states, Suit W, %0/10/9)3,
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pparatus of governssut by exesing the views of sdholane
Lo Jurleprudence and case Lav in different pesupeotives;
Ve axe left in doubl on tue reasons for waeh coup 4'etate,

The Military uwsually elaised that they ek ever pover
from the civilians %o save Nigeria I'mea yelitieal,
economic and secio-cultural stagnation (1.0, the docirine
of necessity). This appears ot %0 b so, The Niliter)
had either pushed higeria to the bxizk of eivil strife o»
into serious political cheos, The Military sre met bound
by the Supreme Law - the Coastitutisn. Thexe ir nheense
of wule of Lav and gross disvespoct of the Judisiary,
Thds is evidende in wost of thelisr 'motorieus’ wrd 'chremious’
Decrees and Mdicts that tend to Cmat the Court's Jwilalgd
mmmrwnuuﬂrw‘m.’ This
confrilutes in no small measure to the limitation of the

sudfelary fron functioning vexy well,

In Chapter four, which formed the 3asis of Whe sessarch
work; we obeerved and analysed the sericus lizitations

56, See the comstitution (Suspemcion and Nodification)
Decrees ¥i.1 of 1966; No. 1 of 198} No.61 of 1990
¥0.107 of 1993 respectively. Lee alse the J1.6e
(Supremaly and Enforeement of Powers) Decxee No.28
of 1966 and No.1) of 198} vespectively.




of the Judiclery under Military mle in Nigeria,.
It 1o in this chapter that we discussed the effects of
the 'Ouster Cleuses’ in the Military Decrees and Bdiots (. O’
hev the Courts feel more strongly intimidated and
threatened by such Ouster Clauses. We also gav how the
Courts made futile attempta to stem the effects of the
uilitary legislations on the judieiary., “e observed that
poor funding of the judieclary, poor payment of salaxy to
the judicial officers, the establishment of militapy
Trdbunals apart from the regular Courts and the centralization
of the oxgan for the appointment, prosotion ad removal
of judieial Officers (1.e, the A,J.0, inetead of the
Pederel or Shﬁ Judieisl Service Commissions.) are ameng
the majox limitations of the judiciary umder militery vegimes.

Under the 1979 Constitution, the Federal and State
Judieial Serviece Commissions were empowered to recommend
to the president of the Federation and the Covermor of a
State respectively, the diseipline or removal from office
of a judieisl officer, This pover is, bowever, suspended
undey the present Military dispensation, Instead the s M .C,
A R.C, OF P,R,C, has been given the power %o remove a
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lge sowirilly (o oflice. Teay alee sppeint and
‘h-hm-tﬂ-umuumﬂm
for thelr suleries, euefite, wilovesoes ehi welfure
s woll oo vorking couditions.

muﬁnﬂnm.ummp“hm
sond sugaestions that say bely dn selving sone of the
prodlgns highlighted adeve,
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Se2  SNOCETTION AN CORCLESIONS

ou the paxt of e "Clviliom faliClciana, W

vouid suggost et ey shiowld lears %o play ‘Closs
relidies’ W soh chssusnglag 456 pelision of sthalsl ey,
rhtuilne, seeticaniion, Jeglonslise and ‘religious
politice*s This will dissuade snd discourege the wilitary
from Seking over ypower Prelm e CAVLLLute Wy wniay Ve
ShOvE Gh Wb waelte W0 oUW ULOw Al Qelutiniie overmment,
e eiviiies puilvioians should not engage in corrupt
proctioes, nigmansgenent and emberzlement of pablic funds,
This is becstuse Vhe Military wees these political vices
as an excuss %o takeower political pover through extre-
conatitutional weens. The oivilian peliticians should
display political maturity W proper snd caveful scesunta~
bility to their eclestomates. They should strictly adide
bW the code of condudt of the pubiie edvil serviee,
This vill intesd insulate them fros political economie
and sovlo-oultural bMlases fMrom any angle and stife) the
freuent uilitery intervention in the political ayetem,
This will guarentes » sound descorstie system that will
engure the prectice of constitutionaliss, separation of
povers, ie of Lav and independence of the juilelary,
The limitations of the Judlclary will be reduced to the
teorest vinisum, The re-establishment of Var against
indisolpline and ecowruption (VAI0) Wy the idacha regine
i3 & Lowdelle step Sovards the right direction,



- ™ .

Tor the t"ﬂlhﬂl’,m will mageest tant they should
Ly we mch s jesnidle % 2vold the stmggle to share
pelitical yower with Dhelr edvilian sovnterparts, Taey
should know thelr role 1n to defend the nation frow
futernal er extamal aggression and Vo chegk any m“l!
within the pelitierl eatity, They eem do this eifectively
W met necasearilly Seking over poltiles] power Wy extre~
conatitational 2ave, Yhere they decusd 18 meceseasy
o td-omm (euge in slituations vhere there io
mergenoies such ss pelitisel twrmeil hat esils for
necepsesy sid lsatent aetion to safe the mution fres
dlgintergration) ; they should teke asocespsxy ateps %% safe
the countyy end the constitution frea collapse. Their
sction should be for a limited perdod me sbould adete
Dmediately after the situction retume to nomsally and
give beck politiesl power to the civilisme. They should
indeed lowrn %o stay in thelr berrecks and psotect the
saticn vhen gituation alls for ite The Militwy e mat
suppose % mle the ceuntry,

In sddition to the adowe, vheve the wilitaey "happon’
o be in powsr for the 'liumited Sinme’, Whey shouwis =y as
such as poraildls %o garantes Judicial Lndependence. In
perticular, they shouldd tzy to do avay vith *Ouster Clmusest
in the Decress and Zdiots. The jttaxveye-Oemoval serving
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under » {11t ry regime should meke 1t & point of duty
to inform the wilitary thet ordinary or regular Courts

are, better tham Milftury Tritunal if properly ecuipped
and funded";

On the part of the juilciary it should learn to

#rioly assert their independence by applying their
Juéiein]l veviev povers as guarenteed by the conatitution,
They diouli’\h'-gﬂ pot to succumd to the intimidstion not
only from the civilian regime but also from the Military
regive, "he Judicliary should learn to confront and
ehallenge the | Litary legh=letions e.2, the Decrees and
‘dictss The judiciary should georn the uncanny influence
of 1lit ry Trilunale since it affects their pover and
perforvence in several ways as discussed carvlier on, The
precedent has alrendy been set by the Pupreme Court in

5T L1so the dectston of the Court in
Chief Veloe ONANINJU'S c-w'” de worthy of emulation by all
Nigerian judges and courts. 'hile commenting on the Custer

of the Courtte Jurisdiction by the rv,0, (Supremacy and

LAy aMI'e Cane™e

-— —

57¢ [ upwa) ree Cap.d & IY Sespectively,

58, Unrejorted Case “uit yo. n/166/84 delivered on
0 Maye 1994,
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Inforvesent of rovers) Vecree 10,13 of 1984, the Judge
sarcaeiicallay said thaty

“sse it is very doubtful vhether
the druftsman bovever ipgeniove,
enn effectively and completely 2

tust the jJurisdiotion of the Courts,..”
Toe plointiff in the Dase wvas contesting his triad W
the »ilitury Tribunal instead of the regular Courts.

It should be noted that the Court's ability %
interpret and adjudicnte matters brought before it
partiouisrly in relation % the Oustor Clauses in militery
Decrees and Tdicta doen mot wmount to confrontation
between the judicial al executive amm of govermment,

The Judlciaky 1s only applying its judicial review power
and the dootwrine of the mule of law ard separation of
povers on is provided in the constitution,

M though, 1t 1s not only under the Military regine
thet the Judieciel functions are limited ir torme of
appointeent, promotion and rewoval of Judieial officers,
under civilian mle the jJudiclary i alpoo linited, Mt
under Y{litury mle, the judicinry is place at a seriows
diendvontoge eevecially vhen the appointment promotion
or removal of top judiecial officers must receive the

e, TWAa,



sssent of the rilitaxy executive (9.0.0,, 4,720, oF

PoyC,) after receliving the sdvice of the idvisory
Judicial committee set up by the wilitary regime
iteelf, The ¥ilitary should develop executive maturity
and guerantee the independence of the judiciary in terms
of appointeent, prowotion and removal of judieial
officery by 21l owing the Federal and “tate judicial
sexvice, cogmissions to perform the role of the 1,J.0,
Of recent, the Supreme Court justices called for the
entadlishment of a National Judieial Councll to take wp
the reoponaibility of the Federal and State Judieclal

jarvice Cowmissions” .‘0

‘e are in complete mu port of this suggestion, mt,
this wvas rejected by the chairmen of the committee dealing
vith the Pederal Judicat@iye set up by the Nabangida regime,
professor D,A, TJalaiye on the ground that it is a
negetion of &'z . Tederal System of Covermment, That
it 12 » sure means of introdueing a unitary form of
Govermment in Figeria". It can be ¢ efended, he sald
“in a vilitory vegime vhich is & one line u-d".“(')

60, Jee the Nevort of the Constituent issembly 1988-89,
YoloiI pe3?9.

61, "ee footmote ¥0.60 sbove,



Povever gemuine his reasons could be, the opinion
of the learned senows on the highest bemoh in the Land
should be preferved to that of the Commkttes, A wimilar
conmiitor wvas met up by the Abacta regame W probe
corruption in the Pederal Judiceture, ard make recomsemis-
tionsy It e 2% the time of thie writing the report
was not avedlable at hepd,

Indeed, 1T » Jodpe verits his appointment, he is
sore 1ikely to have his ove views and will not allow
hiraelf % %W pusled about, Mt Af a Judge knovs that he
owen his soveintnent te the favour of the fodewal ov
state sowvovwment, he o move likely % danoe %o the tune
af #he svaentive ot thare, the poanidility of external

prassiee w41l bhe powe,

A Legel prsctitioner, Cani Fawehimmi suggested that
there should be advertwenent in offioiel gusette for
mhntmhmyhvwm:m““)
Ve vecormand all these suggestions,

(8 reguits poor Dunding and paysent of salaries to
éiciul cfficers, ve suggeet that thers should be o con~
timeus review of Jwiges' salavies and money sllocated to

m‘. i"o" Tk, ml m
thief Gard (Ppq) complained shout the acereoy
s dng apeintaonts saf removal of Judges,
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e judielany wpvaste like the British model to mit
changing tises, 1t vill stasp out ot only sormuption
hﬁmadlm.d/hinmlmh#

O
dispanse Justiss fweely Afoch-l;.

A sonfnriadle Juige vith acclal mibnitica e.ge onw
® @ % the chaber ad complete lavw reperts and other
1eza) boaks e’ wistionery ™ use 2t his dispossl willd
definately dispense jJustice witheut any delay or influence
fron any sngle, It Is on this dauls Vhat we aleo share the
reccamendations sede by Mememable Justios Oputa (3.5.0,)
(a0 bo then wae), Ne mecommeaded that the censtitution
should sstabiieh a constitutional Yody %o de keown amy
*Tho Joilolal Council®, similer to they “iwsy Ooumedl®
#0 thet 21) vonies meent for the Judistary should B
notel YW She legislatuwe or the Nilitary In pover el
pald over dizectly to the Judieial council and med thasugh
exvoutive l\;ntu-tlu"’. W this, the judfciaxy will
e stuung, irdependsat and vithout any lisitetion foon
the exsoutive or the leglislature vhateoever, either under
Al eor desporatic aystem of govermmentd,

62 500 Nem. Justise Opute fme A Jousnal of Contemposary
Y1ags) prodlens (Justize) Tele i W0e) of July 1990y
Po iee
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on the Leswe of yilftery Tridunals, ve suggeet hat
1% should Yo ddscumge’ o long es there are rogalay
Canrts %@ teke care of the legal fsvuss involved, Mt
wvhere the Militaxy Tribenals becvse inevitable, then
the miler of prestier ael yrocclure In the erdinery Court,
should Be mafe opplicatle. ™ Triluzsl should b prepesly

constitutel without sny iniicsace fros tha nilitary in
power aa for as poseible. siiltary persomse] choudd e
diseouncged from belng moxbers ¢f the Tridunsls sxospt
wvhese 48 is 'techuically' mecegesry e.g. vhere Nildtaxy

or police Intelligunee 4y requised, Lawgers should %
slloved t0 seprecent litigsnto vithout eny nolestatien,
appeal frow $he tridunals fecision shoulé B allowajned

%o the bldghest rilitary authority ecge the ©,04,0., AJPR.C.
oF B0, Wt o the higheat conrt of the land - e
suptene Court Trial should net Yo iu soeret ut in pullie,
in open Count and on ondivary Juridicsl days.

¥hat fe wewe, the ittormeyeo-Genersl of the Federation
andk the states should sdvice the Government or MillSexy
evecntive {2z the case may B0) of Ve el @ ascepl ssurdie
umwuu-u-ﬁmﬁ.u‘m-um
thew oF disw sppeal sgeingt then, That Ly executive saturity,



This ds fndesd 2 gocat task o2 the Attomays-Gensral
m. T2e cstatiisimoni of jJudlelal
fnsi bty in Aja, €0 cov Yederyl Caplital % the
padengiia reginme for the contimuing lagnl educstion asd
tradning of the Judges L5 wortiy of praies snd connendadie,
Ve vill alee 7 thet ¥6 Judlelcl laatitute sbould inevease
the freven, in czgualsing Marther logsl Training
Saminarn, sywwuis and re-atuoation of mdiein) pevecssmel
in the curemet legnl problems a.2, how %9 handle logd
satters sapenially the offecta of w1ty Yepislations
(0uts'Ountor Clause’ Dearwes and Wifotn) vhen thers is &
wilitezy vevelution as experienced in Nigevia,

ve vill sonclule Wy stating thet the Wigeris,Juiges
sead %o be Dold, sssertive and vithout being subessrviant
to my ity or otvilien vegine i the performance of
ite fumotione. This will susrnntes $he jractics of
conetitutional demoorncy vithowt any interference from
the ¥ilitany, A3 N, Justics ™aba ixde (as he then we),
the Chalzeen of the defunct Gonstitutine Reviev Conndttee
once semachad,

“I% fo & very poor gavermmant isdesd

wione Judiciary is mothing Wt & 63
dependent appendage of the execuiive”,
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It is therefore without dispute that an independent,

fmpartisl and upright Judicliary 14 » necessity to a
sustainable democracy, Vhere thiy 1 available, the
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