THE DEFENCE CF PROVOCATION | N

N CGER A AMD THE SUDAN
A COWPARATI VE STUDY

LL.M THES S

BY

YAH A ABUBAKAR MUHAMVAD

A thesis submtted to the postgraduate
school, Ahnadu Bello University, in
partial fulfil nerit of the requirenents

for the degree of Master of Laws.

Departnent of: . Private Law

Faculty of : Law

Ahrmadu Bello University, Zaria.
Date: 7th of Decenber 1985

Copyri ght statenent

This work nmay not be reproduced in part or
whol e except with the express perm ssion

of the aut hor.



DEDICATTON

This thesis is dedicated to my
sincere uncle Sheikh Sheriff
Ibrahim Saleh to whom I am

gren y o | ¥ indebted,



DPRGLARATTON

T hersby delcare that this dissertation
has been written by me and it is a record of
my own resoarch work, Tt has not been
presented in any previous application for
a higher degree. All quotations are
indicated and the sonrces are fully

acknovwledged,

Candidntes

Supervisor:

ear o)



(1)

ACE.NOYLEDGHENT

My profound pratitude and nineere approainbion,
especinlly, poos to my lecturer and rapervioor,
Dr. Kharisu S. Chukkol the head, Department of
Private Law, Ahmadu Bello University, Zaria.
is co-operation and guidance, I have found
invonlnable, and combinéd with his patience and
his supervisory acumen, has contributed greatly

to the present shape of this thesis,

T mnast also express my gratitude to mv
colleagues, Sadiq Harande, Mallam Ali Gumel,
Hnsenn pelle, Prince Ade Lanke, Vamal Amini,
Mise Prudence Oguzie, lonica Bolna'an Nonghan,
sheikh dan Ladi, Mallam H.B. Usman, the actine
Hesd of Department of Common Law, !'niversity
of Maidupuri and Alhaji Maji Shani the acting

flead of Sharia department, University of Haidunerri,

1 should like to acknowledge the help T
received from my Jjunior brother Tbrehim Abubakar,
Dr. T.A. Qureshki, Kofl, Acquah-hadzie, Dr. Francis
gowah ~nd Alax Boahene-Opare who typed this thesis

to ite finnl form.

Finally, I assume, however, respensibility “

for any defect in form or substance in this thesis.



(11)
ABSTRACT
The aimof this thenis is to nake a conparative
study of the defence of provocation in N geriaand

t he Sudan.

Provocation as a defence attracted criticism
by many witers directed to the concept of a
reasonabl eman and the doctrine of proportionality.
In this conparative study | examned the differences
between the Grimnal Code which is applicable in the
South and the penal code applicable in the North.

This thesis is divided into five chapters.

The introductory chapter is about the historica
background and definition of the doctrine of provocation

in N geria.

In Chapter 11l examned the defence of
provocat i onunder the N geri an Lawand showed t he
di fferences between the two codes and when there

departure from the English Common Law,

In Chapter Il | examned the defence of

provocati on under the Sudanese Law,

Tn Chapter IV 1| examned the provocation as a
defence to of ferees other than homcide - a conparative

st udy.

Chapter V is about the test of provocate

i.e. the test of a reasonabl eman.

The conclusion is about the future of provocation
in Ngeriai.e. a critical appraisal of the Law of

provocation in N geria.
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INTRODUCTION
"Acts proceeding from anger are
rightly judged not to be done of
malice aforethought; for it is not
the man who acts in anger but he who
enraged him that starts the mischief.
Again, the matter in it is apparent
injustice that occasions rage."

Aristotle, Nicomachean Ethies,
BX.V, &,

Provocation as a defence is no ground for
exonerating the accused person completely from
the criminal liability for his acts, but may be a
ground for mitigating the punishment. The human
weakness is taken into account by the Laws If a
man was provoked to such an extent that in the heat
of passion, he lost his power of self-control and
killed the source of provocation, although the act
done with the intention to cause death or with the
knowledge of the consequences, was not the result
of malignity of heart, but was infact attributable

to human frailty.

In this dissertation; an attempt will be made
at a detailed consideration of provocation as a
partial defence under both the Nigerian Codes
(i.e. the Criminal Code and the Penal Code) with a
comparative study to the position of the Sudanese
Penal Code.
The scope of provocation as a partial defence is
a narrow one, being a special defence that can be

pleaded wn very few charges like murder and assaults,
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In other worﬁs a plea of provocation is not a general
defence.
The doctrine of provocation however, ralses a number
of problems both for the students and the practicing
lawyers. In the first place, there is the impnrtant
question that whether the provocation in its
application to homicide 1s defined by the codes
themselves or by reference to Common Law., However,
the Common Law has continued to bBe a guide in the
interpretation ¢f the codes' provisions. Tu this
extent the law of provocation in Nigeria and the
Sudan is supplemented by Commen Law principles.
For example the proporticnality rule though not
found in both the Nigerian Codes and the Sudanese
Penal Code, the courts in both Nigeria and the
Sudan are fond of incorpeorating the rule into their
decisions.,
The rationale underlying the doctrine of provccation
is that it is unjust to convict of the most serious
form of homicide if in the circumstance death is
partly the fault of the deceased., Provocation is
therefore a compromise between community interest
and facts of life.
The defence of provocation is the sole concession
to loss of self-control and operates to reduce
murder to maenslaughter. Provocation mitigates
moral culpability to the extent that a person
acted in a less than fully controlled manner under

reasonable circumstances,
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In homicide cases, provecation is insufficient to
Justify or excuse a killing. This is because of the
seriousness of the offence in all societies.
Provocation is therefore only a mitigating factor
so that men will exercise some rational judgement
in dealing with each other. To this extent,
provocation has been legally defined and consists of
a number of elements which must co-exist.

The plea of provocation is founded on loss of
self-control, bhoth actual and reasonable. There
is therefore a combination of subjective and
objective elements in the plea. Apart from the
fact that the accused have received grave and
sudden provocation, he must also have been provoked,
The objective element in provocation emanates from
the reasonable man test and includes the

proportionality rule,

The second preblem to be highlited in this
disertation is the anplicability of the objective
test in Nigeria, Sudan and in English Law.

We will see what colour is the reasconable man?
Is he the reascnable man of the same locality
or the hypothetical reasonable man?

In this work reference will be made to Islamic
Law and we will see the justification in the
non-recognition of the plea of provocation by

the Maliki Law,



CHAPTER T

THE_DEFINITION AND THE HISTORICAL “ACKGROUND
OF THE DOCTRINE OF PROVOCATION IN NIGERIA

(i) THE DEFINITION OF PROVOCATION

To give a precise definition of the word
provecation is not an easy task, For provocation
ig intangible and it is related to the human
physiology and human behaviour, One way of
definiting anything is to use a word, the meaning
for what that word stends. This spproach is
faulty in so much so that it may not be possible
to define fictllous entities and non-existing things.
But as far as the word provocation is concerned
let us try to look it up in the shorter Oxford
English Dictionary. In this dictionary provocation

means the following:

(i) The action of calling, invitation,
summons

(11) The action of inciting, impulse,
instigaticn, an incentive, astimulus

(iii) The action or an act of exciting anger,
resentment or irritation. k

(iv) Cause of anger, resentment, or irritation,
| ‘
As far as the literal meaning of the word provecation

in the dictionary we notice that the common words
between all the four meanings is anger, stimulus
irritation and exciting.

1'\' P n?

Let us look and see what the courts explain or

define provocation, In the English case of R

4.
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R.V. Duffy1 Devlin J. saids

WProvocation is some act, or series ef

acts, done by the dead man to the

accused which would cause in any

reasonable perscn, and actually causes

in the accused, a sudden and temperarly

loss of self-control, rendering the

accused so subject te passion as te

make him or her for the moment not

master of his mind,.."
Lord Goddard said:

"That 1s as good a definition of the

doctrine of provocation as it has

ever been my lot to read, and I think

it might well stand as a classic

direction given to a Jjury ..."
However others are not satisfied with the above
definition; A comment was made that Devlin did not
identify whether this is a definition of the word
"Brovocation" or an explanation of the dectrine ef
provocation | .« To me whether it is an explanation
or definition it clearly showgs us what provocation
means by describing the special characteristics ef
the person who was proveked i.,e. the act of
provocation, the loss of gelf=control, both actual
and reascnable and suddenness and gravity ef the

provocation.

The word provocation is also mentioned in
section 222(1) of the penal code. The section

provides as follows:
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"Culpable homicide is not punishable
with death if the offender whilst
deprived of the power of self-control
by grave and sudden provocation causes
the death of the person who gave the
provocation or causes the death of any
other person by mistake or accident."

This section does not define provocation. A writers

comrenting on the penal code's provision said:

"the penal code of the Northern States
of Nigeria does not attempt to define
what provocation is but merely tells
us what provocation does."

Section 283 of the Criminal Code defines

provocation generally., The section provides:

"the term provocation includes any
wrongful act or insult of such a
nature as to be likely, when done

to an ordinary person or in the
presence of an ordinary person to
another person who is under his
immediate care, or to whom he stands
in a ¢conjugal, parental, filial or
fraternal relation or in the relation
of master or servant to deprive him
of the power of self-control, and to
induce him to assault the person by
whom the act or insult is done or
offered."

The above section of the €riminal €ode also falls
short of giving an exhaustive definition of
provocation. The short-coming of the section is
that it defines provocation as including any
wrongful act or insult: The mse of the word
wrongful act is nct a legal term in the sense
that an act may be wrongful even though it does

not give rise te any criminal or civil liability.
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(ii) THE HISTORICAL BACXGROUND OF THE
DOCTRINE OF PROVOCATION IN NIGERIA

The historicel records showed that long before
the nineteenth century in what is now Nigeria
Justice was administered. We find in the North
written Moslem Law of Maliki Schocl of Jurisprudence
administered in the native courts. 1In the South
we find unwritten customary law also administered

through the customary courts,

Tracing the history of the doctrine of
provocation in the Nerthern part of the country,
it is pertinent to examine the position of
provocation in Islamic Law, In Islamic Law3
provocation is not at all a mitigating factor.
According to the teachings of the Quran and the
sunna of the prophet we find many verses and
Hadiths telling a moslem to control himself if
he gets angry. In the Quran God Almighty says:

"The recompense of an injury is an injury
equal thereto, but if a person forgives

and makes reconcilation his reward is due
from God."4

In a hadith narrated that, a person came to the
prophet asking his advice, the prophet repeated
three times "do not be angry“.S According to

Moslems' traditions, a moslem should not give

way to his temper under whatever circumstances,
That is why the prophet advised his Umma(nation)
that whoever gets angry should perform ablution

to cool his anger.6



8
From this Islamic premise no amount of
provocative insult can Jjustify a person to kill
‘another and plead the defence of provocation.

In Mallam Mamman Maizabo V. Sokoto N.A.’ the

accused was convicted of intentional homicide('amd)
in the court of the Sultan of Sokoto and sentenced
to death. At the trial there was evidence of
provocation which, if accepted might have reduced
the offence to manslaughter if the trial had taken
place under the Criminal Code. In another case

of Ayuba Fagoji V. Kano N.A.a it was held that the

defence of provocation reducing murder to manslaughter

does not exist in Moslem Law.,

Whatever the gravity of provocation might be,
it will not Jjustify killing, As in Gishiwa Gana V.

Bornu N.A.g the appellant was charged with murder
in a native court applying Moslem law. He
admitted killing the deceased and stated that

he had found his wife and the deceased coming

out of the deceased's room and taxed the deceased
with adultery, whereupon the deceased kicked him,
and he stabbed the deceased, His wife stated at
the trial she had, Just before, had sexual
intercourse with the deceased. The court found

the appellant guilty of murder,
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Jibowu the then Acting Chief Justice of the
Federation gave a further Jjustification for the
non-recognition of the defence of provocation in

Maliki Law, He said:

"the fact that the Maliki Law cf
wilful or intentional homicide
differs from the English law or
the provisions of the criminal
code because it does not recognise
provocation as a defence will not
Jjustify the conclusgion that the
Maliki Law of homicide is contrary
to natural justice, equity or good
conscience. It is the recognised
law of the area to which it applies
and it has been recognised by the
people to whom it is applicable

as their native law and custom,

It is for the people to decide
whether the law is good enough

for them or not and whether they
desire a change..."10

According tn the unwritten customary law
applied in the South, historical records show
that nobody can ascertain authoritatively that
provocation was pleaded as a defence in the
customary courts,
It is noteworthy to say that the coming of Lugard
administration in 1904, the Criminal Code Ordinance
was introduced in the Northern part of Nigeria. ¢
One can say in the North the defence of
provocation found its shape in 1904, Jibuwu the
then Acting Chief Justice of the Federation said:
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"jt is sufficient to say that the
law of provocation has been administered
in this country for years back on the
footing that the provocation which would

reduce murder to manslaughter must be
a grave one..."12

Besides the introduction of the criminal code
in the North, we find that the powers of the native
courts have not been affected., They continued te
apply the same Maliki Law,

According to the words of then Acting Chief Justice
of the Federation, >

"with regard to the questicn whether

the law of wilful or intentional

homicide in Maliki Law is incompatible
with a written law, there can be no

doubt that it is incompatible with the
provisions of the Criminal Code, which

is a written law, but the incompatibility
has been removed by direct legislation
by the provisicns of section 10A of the
Native Courts Ordinance, which empowers
native courts to administer native law
and custom, "notwithstanding anything
contained in the Criminal Code Ordinance.,"

The position in the North continued in duality.
If the accused is lucky and hence falls within
the Jjurisdiction of the courts administering the
Criminal Code, his plea of provocation will be
recognised. Otherwise in the native courts mercy

is only from heaven,

In July 1960 the penal code was enacted,
On 1st October, 1960, it came into force and
the defence of provocation found its real scope

as a mitigating factor.
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The situation in the South continued to be the
same with the continuity of the application of
the Criminal Code up till now. One can say
since 1916 the defence of provocatior found its
shape in the Southern part of the country.

(iii) THE HISTORY AND THE RELATIONSHIP BETWEEN
THE RICHT OF PRIVATE DEFENCE AND PROVOCATION

The right of private defence and the doctrine
of provocation sprang from the same source.
A distinction could be made that the right of
private defence as a natural instinct of man
comes from fear, love of self-preservation
while provocation sprang out as reaction of
anger. The difficulty which the early lawyers
found is to distinguish between homicide committed
in self-defence and homicide committed by mistake.
This difficulty was accompanied by a confusion
between cases of killing in self-defence and
killing when under the influence of some physical
provocation.
This interaction ot self-aefence and provocation

can clearly be seen in the case of R.V. Brown1h D,

a soldier, wrongly, but apparently reasonably,
supposed that P was a member of a gang who were
attacking him and his comrade. He struck P with
a sword and killed him, The offence was ruled

to be manslaughter.
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Commenting on this case East says:

#This wrs holden manslaughter; it is [

not murder as the jury had found, N i
because there was a previous o - |
provocation, and the blood was heated H
in the contest, nor was it self~defence, i
because there was no inevitable necessity I
to excuse the killing in that manner."

Again, in several of the early cases in which
death was caused by a2 person who was resisting an
unlawful arrest it will be seen that the two ideas
of self-defence and provocation are interwined.,

In such casesg a good lawyer should always plead !
self~defence on behalf of his client rather
than plead provocation. For the consequences
of the two defences are different. If he . f
successfully pleads selfedefence the result is ' i
a complete exemption from the criminal liability

and the accused will be acquitted. But in

the case of provocation if he succeeds, it is

only a mitigating factor from the conviction

of murder to manslaughter. So provocation is

commonly set up as an altermetive to the complete

defence of self-defence,

This relationship between self-defence and
provocation is that, behind both there is a
proportionality rule that governs their operation;
If X attacks Y with stick, X should not shoeot

him with a gun. Thus J, Devlin said in Duff116
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"Fists misht be answered with fists,
but not with a deadly weapon.®

Though this relstionship between the two defences
is strong one, we find a marked distinction %
between them. The law has given a safeguard te
self~defence and this is due to the sanctity
or sacredness of the human socul and property.
We find section 30(1) of the 1979 constitution
provides:

"Every perscn has a right to life,

and no one shall be deprived

intentionally of his life, save in

execution of the sentence of a court

in respect of & criminal offence

of which he has heen found guilty

in Nigeria,"
With reference to the Holy Quran the right of
private defence is also protected. The Quran
provides:

"And one who attacketh you, attack

him in like manner as he attacked

you., Observe your duty to Allah,

and know that Allah is with those

who ward off (evil) ™7
The two Nigerian codes provide sections for self-
defence i.e, sections 282, 286, 293 C.C. and 55-59-
67 P.C. Section 59 of the penal code provides:

"Nething is an offence which is done

in the lawful exercise of the right
of private defence,"

Also 8-32(3) of the Criminal Code provide that:

"Person is not criminally responsible
for an act if the act is reasonably
necessary in order to resist actual
and unlawful violence threatened to
him, or to another person in his
presence,
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Due to the safeguards made by law for the
self-defence, the law specifically laid down
that provocation cannot be given in anything
in the lawful exercise of self-defence.18
The right of self-defence is paramount that is
why the penal code has gone too far in giving
the person exercising his right protection even
if ‘he causes injuries to an innecent third

party.19

Though the relationship between self-defence
and provocation dates from antiquity, the law
has given much weight and special safeguards
to self-defence mdyre than to the defence of

provocation.
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CHAPTER 11
THE DEFENCE OF PROVOCATION IN NIGERIA

One of the notable characteristics of the Higerian
Legal system is the tremendous influence of English Law
upon it. The Nigerian Law is mainly derived from
English Law. Nigeria being a vast country i.e.
consists of nineteen states and a Federal capital
territory. There is no doubt that the legal system

is a complexity.

The Criminal Code which is heavily influenced by
English Law apnlies in the south., The Penal Code
which is motivated by Islamic and English Law applies
in the North. Nigeria consists of many ethnic groups
with different beliefs, cultural backgrounds and
traditions., Due to this different set up in one
country we find what may provoke a Kumoman in Bauchi
state might not provoke a Gwozaman in Borno State

and vise versa,

Proveocation under the Criminal Code:

Provocation is defined under S.283 of the
Criminal Code to include :

any wrongful act or insult of such

a nature as to be likely, when done
to an ordinary person or in the
presence of an ordinary person to
another who is under his immediate
care, or to whom he stands in a
conjugal, parental, filial or
fraternal relation or in the
relation of master or servant

to deprive him of the power of self-
control, and to induce him to as-ault
the person by whom the act or insult
is done or offered."

16.
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According td the above.definitidﬁ a béfsdh
can be provcked by a wrongful act or insult
.offered to him or to any person who is under .
his immediate care or tc whom he stands in
- congugal, parental, filial gr fraternal
relation or even acts done to his servant.'a'
Section 283 of the Criminal “ode is so wide
that it covers even provocation offered to
relatives. A person can say the section I

put into consideration the African
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realities that in ocur conteXt = family is not only

a husband and a wife but extended families.

The section inserted a limitation that the
person who is supnosed to be provoked by wrongful
act or insult done to his relations, must be present

when the wrongful act or insult occurred.

Inder the Panal Code £.222(1) does not expressly

mention provocation offercd to relatives. Put the

decision in the case of Muhamnadu “ello V. §;atez

S —

seems to favour the ides of provoeation given to
relatives as a defence, In this case the court
rejected a plen of provocation on the ground that
the abusive words directed at the accused's father
were uttercd in the accused's absence.

If we loock at the decision 2 person could easily

say that if the ?ravccntion i.e. the abusive words
were uttargd in the accused's preasence, accused cosuld
have benefitted froa the plea of provocation.

It is submitted that judges in courts should bear

in mind that African rualits in deciding cases,
The lepgislatures in enactine law should consider the
same realiti-a that a person can be provoked by
wroneful act or insult directed to any of his
rclatives in his pres.nce. In this respect the
stand of the crimiazl code is prefrrable te that

of the Penal Code which “oes not even endeavour to

define provoc=ztion,
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The position at the comwon law is that provocation
is not a defence to 2 chorge of wounding or any
charge other than murder.2 It would appear that
in English Law provocation directed to third
parties limited only to 2 ncar relative. In the
case of R, V. FishurB, Park J said obiter:

"that 1if a fether cre upon a nan

in the act of committing an unnatural

act with his young son 2nd instantly

“illed him, this by =znalory to

adultery rule, would prohably have been

sufficient provocation,"
Furthermore, it ias been indirectly suggested by a
full court in the state of V&ctoriau that, it is
provocation for a father to see his daughter run
down by 2 reckless motorist,

5

In another English case of R. V. Harrington,

Cockburn C.J, contemplntad the possibility that
a violent cssault unon I'is doughter by her husband
mizht be sufficient to roduce D's killing of the
husbtand to manslaughter, but did not decide the
point. “hatever the nocsition at Common Law,
however, it is now cleer thot if there is evidence
tnat D was in fact provoked to lose his self-control,
the dofence must be left to the Jjury even thoush
the provocative act wies dircected againet an:ther.e
Section 283 of the Cririnal Code Acfines the
term provocation, Th wizh th. definition is not
an exhrustive one, it gives instances of what can
amount to provocation.
The section widened its scope by the use of the

word "includes". It is submitted that "includesg"
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in 8.283 of the Criminal Code is me:nt to provide
a clear definition of provocation, for it is hard
to imagine what other meaning provocation could
have except as defined in that section.
In determining whethoer the accused has lost
his power of self-control or not, the test applied
is of the ordinary person and not of a particular
or special person as the accused. That is to say
our Nigerian Courts employed the objective test
in cases of provocation. But in 192 the objective-
cum-subjective test was evolved. In the case of R
v. John,’ Mr. Justice Francis held that:
"Provocation must be judged from tLhe
point of what would amount to
provocation in the case of an ordinary
reasonable man of the same standing in
life and degree of civilization as the
accused man, and that what might not be
regarded as sufficient provocation in
the case of an educated and civilized
person, might be reasonably considered
as sufficient when it concerned an
uneducated and primitive peasant whose
passions would naturally not be so much
under control as those of the more
educated person.,”

This decision if it stands as law is the country,

may suggest two tests of "reasonable man", One

test will be for the educated and the other for

the uneducated,

Both S, 283 and S. 28l are found in Chapfer 25
of the Criminal Code, Chapter 25 of the Criminal

Code is meant for cases of assaults and violence.
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Not only this but it is submitted that the word
‘act'! is gualified by the word 'wrongful'. One
can infer that both words i.e. *wrongful act®
relate to an assault whereas the word 'insulit!
will not be so limited in its application but will
cover werdg, acts or conduct of an insulting nature.
The two scctions (i.e. 283 & 28h of c.c.). apply to
assault and violgrice cases but not to homicide.
Because not all homicide cases involve elements
of assault.
Section 28l of the Criminal Code provides:
"A person is not criminally responsible
for an assault committed upon a person
who gives him provocation for the assault,
if he is in fact deprdven by the provocation
of the power of self-control, and acts
upon it on the sudden and before there
is time for his passion to cool; provided
that the force used is not disproportionate
te the provocation, and is not intended,
and is not such as is likely, to cause
death or grievous harm,"
Scction 28l of the c¢riminal code provides a complete
defence for a person who made an assault on basis
of provocation offered to him or to his relatives.
This section put somec qualifications or requirements
to be satisficed in order to avail the accused the
benefit of the complete defcnce. These qualifications
are:
(1) The accused must have lost his power
of self-control,
(ii) The force used must not be out of '

proportion to the provocation given

and must not he one intended,
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(iii) Mor likely, to cause death or grievous
harm.
In this respect the act considercd as provocatlion
can be a wrongful act or insult by word of mouth
or gesture directed to the accused or anyone of his
relations.8 .
If the assault is likely to cruse denth or grievous
harm the accused will be convicted of muriep.
Because "grievous harm" under S.316 of the criminal
code is the requisite mensrea of murder.
Under the criminal code provocation is a mitigating
factor in casws of homicide an’ a complete exemption
from criminal liability in cases of assaults and
violence, Thus S.28l of the criminal code
introduces an important elcment into the Law of
provocation, a departure from the common law
rosition that provocation is not a complcte
defence to a criminal charge.
Section 318 of the criminal code provides:

"¥hen a person who unlawfully kills

another in circumstinces which, but

for the provosions of this section

woulr constitute murder, does that

ngt which causes denth in the heat

of passion caused by sudden provecation,

and before thers is time for his passion

to cool, he 1s guilty of manslaughter

only.m"
Section 318 of the criminal code is found in
chapter 27 of the code. This scction neither

defined provoecation nor incorporated the

proportionality rule in its provisiens.
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A qucstion arises nas to whether courts should
read S,318 subjcet to S,283 which defines
provocation or to read ench section independentaly.
The other question is wheother the courts read 8,318
of the crimiral coile subject to 8,284 in order to
help S.318 in incorpor=tins the proportionality
rule or re~l ecch separ~tely since S.318 stands in
2 separate chapter which “ecl with homigcide and not
cescs of assault or violence.
Answers for all thoese questions will be treated
l2ter in this disertation.

Provocation under the Pentl Corle:

S.222(1) of the ven2l code provides:

“culpablc homicide is not punishable
with Adenth if the offuner whilst
deprived of the power of self-control

by grove and sulien provocation couses
the death of the person who gmve the
PLOVUGacvivis 00 Caubses the Ceath of

any oth-r person by mistvke or accident,”

Vhether the provocation was grave and sudden enough
to avmil the accused the bencfit of the lesser
offence i.e. monslau thter is a question of fact.

In the casc of Mancini v D.P.P.g, LordA Simon said:

"It 1Ls not all provocriion that will
reauce e Ceridme ol mure ¢r o manslougnters
Provoc~tion, to havs th~t result,

must be such ~s temporarily ‘denrives

the porson provozes of the power of
self=control -s th. rcsult of which

he comriits the unlawful act which

couses death..."

Section 222(1) of the penal cocde 1lays down three
requirenents tht must be soatisfied before the
plea of prevocrtion c~n be unheld by the courts

Theaesc are:
(i) that there was grave provocation

(ii) that the provocation must be sudden.
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(iii) that such provocation caused the
accused to lose power of se¢lf=-
control.

The accused person will not benefit from
S.222(1) of the penal code if he retaliated to
the provocation offered after sometime.

Whenever there is a sufficient intervel for
reflection during which 2 normal man can realise
and understand the gravity of the act he intends
doing, the excuse of provocation cannot he
accepted in a case of murder. In the case of

R v, IGBANIGREEN1O, the deceased was the accused's

wife, She left him and lived with her mother.

The accused tried unsuccessfully to win her back.
One night he found her in the act of sexual
intercourse with a stranger in his mother=in-Law's
house, He w nt back to the house and brooded

over his misfortune. He went back to the house
four hours later with his matchet. He killed

his wife and his mother-in-Law when she intervened.
The accused pleared provocation but this was
rejecterl because between the provocation and the
killing enough time had elapsed for his passion

to cool. And the neriol of waiting (about L4 hours)
destroyed the excuse of "sudden provocation"
because the accused had time for rcflection.

In another case of the Qucen v, Ngba Haabazz,

the accused's plea of provocation could have

been rejected had deceased not attacked him.
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In this case the accuscd after witnessing
deceaser’! having sexual intercourse with his
wife shouted at his brother to come and witness
the incident - thereby allowing some lapse
of time.
In determing whether there has been enough
cooling time, it is proper to tzke into account

the degree of provocation offered.12

According to S.222(1) of the penal code,
provocation must be grave an’ sudden and must
by its gravity an? suddenness deprive the accused
of the power of self-control,
Grave means that the provocation is such as would
arouse passion and loss of self-control, and
suddenness implies that there must be no cooling
time. The act of killins; by the accused, must
have been rdone whilst he was deprived of his
power of self-control by the grave and sudden

provocation.

In A.G. for Ceylon v, ?erera,13 their Lordships

expressed the view that:

"the words "grave" and "sudden" are
both rc¢lative terms, and must, at
least to 2 great extent, be deci:ded
by comparing the nature of the
provocation with th~t of the
retalintion act, It is impossible
to ‘letermine whether the provocation
was grave without at the same time
consilerings the act which resulted
from the provocation, an? it is
wrong to say that, because the penal
code does not expressly say that the
retalistion must bear some relation
to the provocrtion, the contrary in
the cngeM
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It must be noted that section 294 of the Ceylon
Penal Code is identicel with S.222(1) of Northern
Migeria Penal Code,

The word "grave® can be saidl to imply into section
222(1) of the penal cole that, the retaliation

must be reasonnbly commensurate with the provocation
received in orider to extenuate culpable homicide

to one not nunishable with death. It is also of
relevance to mention that section 222(1) of the
penal code is largely basel on scction 300 of the

Indian Penal Code, In ﬁziz Ahmad Mohammad v. Em_p.,1u

the accused and th? deceased beclonge? to two
different religious sccts. The deceased exhibited
a poster containina some matter derogatory of the
leader of the accused's sect, The accused attacked
and stabbe’ the deceasc?! two days after he saw

the poster, thus causing the dc2th of the decceased,
It wes hel?! thot assuming there wes provocation

which was not found in this crse, it was not sudden.

15

In the c¢nsc of Holmes ve D,P.P., Lord Simon saids
"the whole doctrine rolcting to
provocation depenls on the fact that
it couses, or may cause, 2 sudden
an? temporary loss of sclf-control
whercby malice, which is the f
foundation of an intention to kill
or to inflict zricvous bodily harm,
is negativerll, Consequently, where
the provocation inspircs the actual
intention to kill, or to inflict
grievous bodily harm, the doctrine
that provocaticn may reduce murdler
to manslnughter seldocm apulies;

only onc very special exception

has been recognisecd, that is, the
actual finling of a spouse in the
act of alultery.”
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In Attorncy General for Ceylen v. Perera, the

privy council rcfuse! to accept the view expressed
by Lord Simcen in Holmes, thet provocation must
negnrtive nn intention to kill tec provode mitigation,
Klsc in Lee Chun=Chuen v. Thc Queon,17 their

Lordships sa2id:

"The defence of proveention may arise
wherc a person does inten? to kill or
inflict grievous bolily harm but his
intention to o so arises from sudden
passion involving less of sclf-control
by reason of provocation. Accordingly,
as was hcld by the apreal court below
and not challenge before the board,
therc had been misdircction by the
trinl Judge at the trial of the
appellant on a charge of muriler when
he Adirecte! the Jury that if the
provoction relied on by the defence
caused in the min' of the accused

on actunl intontion to kill or cause
grievous bodily harm, then the
killing would be murder.®

The Penal Corle of Northern Nigcria has gone
further by rccognisineg provocation as a mitigating
frctor not only in cases of mur'er but in cases

18

of assault, voluntarily causing hurt on provocation
and voluntarily causing gricvous hurt19 on
proveocation, Both the Enslish Law an? the Criminal
Cole of the Southern Nigerin regard grievous
harm as a reqQuisite mental element of murder.
Therefore the Criminal Code oes not recognise

ases of assault which are likely to cause death
or grievous harm.
In cases of assault or usc of criminal force
otherwisc than on grave and sudden provecation

the penal code provi‘es under 5.265 a punishment
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for one year, But in casc the assault is on

ep-ve an?! sud'en provocotion the penzl code

reuces the punishment to three mcnths.zo

The penal code "2e¢s not regard provocation
as a comrlete exermtion froo criminal liability

either in crses of as-aul's ¢r in homicide.

44 writc P?1

commented thats

"the nensl code's stand might have been
srompted by the lesislators' attempt

te be guile? by principles of Islamic
law which h~rily 2imit the defence

of provocation even in a2 mur’er
charfe..="

The limitation on the defence ¢f Prevocation:

Roth sccticns 283 f the criminal code and
S.222(1) of the penal co’c mentioned some of the
limitnti-ns on the “cfence of provocation generally.
Put S.38 of the pennl cole snecifically stated
that before the defence of provocatisn con
succee! in refucing mur-er to monslaughter
the following tests nmust be satisfied.

(1) the prevocatiom must be grave and
sudlen. If the provccation offered
is gr-ve but nct sul’'en the plea cf
rrevocation will not be recopnised,
In crher wor's there must be
cohcurrence between sucd'en and gravee.
The missing of cne of them, is the
total failure of the plea of

rrovoention,
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(ii) provocation must not be sought or
voluntarily contracted. In the
Indian case of Q.E. V. Loshan,22
where A, the wi‘low of R8s cousin,
lived in B's house, Onc nirht A
left the house and B, believing she
w2s going; on an assignment, followed,
Eventually B, found! /. in the act of
sexual intercourse and killed her.
The court hel? that B had deliberately
gne in search of provocation and
therefore, the defence of provocation
was rejected.
(iii) provocation cannot be given by anything
done in obelience to Law or by a
public servant in the lawful exercise
of the powers of such public servant,
The words "public servant" as defined under S+10
of the penal codie denote:
"every person appointed by the
government or the Government of
the Feleration or of a region
while serving in Northern Nigeria
or hy any native; provincial,
municinal or other local authority.
It denotes every persen serving in
Northern Nigeri~ appointed by a
servant or agent of any such
Government or authority for the
performance of public duties
whether with or without
remuneration or for the

performance of a specific public
Auty while performing thnat Aduty."
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/. policeman in exercisings the power of arrest
under S.26 of the criminal procefure code and
using force necessary to effect the arrest, a
rplea of provocation cannot be raised against him.
If the accuscd repelled the act of the police

or the public servant, he can only succeed on

the btasis of the rirtht of private defence if the
act of the police or the public servant will cause
apprechension of death or egrievceus hurt to him,

In this connection we can see the clear
interrelationship between the rirht of private
defence and provocation.

In the case of R v. Hamman Dangar,23 the defendant

had been arrested by the receased, a native
autherity policeman. The arrest was unlawful but
this was unknown tc the defendant who killed the
policeman when trving to escape. The court held
that the law on the peint in Nigeria is that by
virtue of section 317 c¢f the criminal code, which
is the same as the law in IEngland, if any person
unlawfully arrests ancther ant the person so
provoked immediately and unjustifiably kills

the other, the offence is manslaughter, and not
murrler.

This decision warrants that if a police officer
wants to arrest X illegally, and X assaulted

him, X can plead provocation whether or not he

knows of the illegality of the arrest.
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But this decision contradicts the statutory
provision of S$.283 of the criminal code which
providess
win arrest which is unlawful is not
necessarily provocaticn for an
assault, but it may be eviccnce of

provocation to a person who Knows
of the illegality."

Provacation by worsds:

Historically in English Law provocation by
words of mouth were not regarded to change the
verdict of murder tc that of manslaughter.

In R v, m§§22’2h it was helrd that mere words of
provocation or abuse could not have the effect
of reducing the crime from murder to manslaushter.
In Holmes v, Q;ELE.zg the House of Lords held
that, as a matter of Law, a confession of adultery
ig insufficient provocation where a husband
kills his wife, Their Lordships added that
"in no case shoul?l words alone, save in
circumstances of a most extreme and
exceptinonal circumstances.”
From the authorities mentioned, provecation by
words alone was not considered enough,
Provocation should take the form of physical
attack. According to Kelyng's Reports of cases
in pleag of the Crown at P,135 = pulling a man
by the nose and fillipinm up the forehead were
held to be sufficient provocation., The one
exception to the principle was the discovery

of a spouse in the act of adultery.
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But mere confession of adultery is not enough.

26

However, in the case of R v, Rothwell,
Blackburn J. took a Aifferent approach.

He said:

"no provocation of words will reduce
the crime of murder to that of
manslaughter, but under special
circumstances there may be such
provocation of words as will have
that effect, for instance if a
husband suddenly hearing from his
wife that she had committed adultery,
and he havineg no idea of such a
thing before were thercupon to kill
his wife, it might be manslaughter."

The Law in Englan? is, however, now settled by
Secticn 3 of the Homicide Act of 1957.
This section provides:

"where on a charge of murder there
is evidence on which the jury can
find that the perscon charged was
provoked(whether by things dcne

or by things said or by both
together) to lose his self-control
the question whether the provocation
was cnough to make a reasonable man
to 4o as he Aid shall be left to be
determine® by the jury."

In Nigerin it has always becn the Law that
an insult may amount to provocation.27 However

in R ¥\ Maye Nuneu, 20 Verity C.J. said that:

"we are not of opinion that the use
of words only of such nature and in
such circumstances has ever been

held by the courts of England or
Nigeria to amount to such provocation
as would reduce the crime from murder
to manslaughter, and although it has
been sugiested in certain Eneglish
cases that there may be circumstances
in which words only would provide such
provocation we do not think they can
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be sai? to exist in the present case.
To do so would go much further than
has ever becn held to be the law of
this country.”

In the case of the Queen v, Hamman Mandara,27

the Supreme Court held that to c¢all a person
"useless fellow" did not amount to provocation
capable of reducing culpable homicide punishable
with death to the one not punisheble with death.
In R v, Okriyi Igiri,30 alsc a plea of provocation
was rejected, In this case a wife spat on the
face of her husband and taunted him as being

impotent.

More recentlyy, Nigerian courts complied with
the provisions of section 283 of the criminal
code which expressly Justifies insults by words
as amounting to provccation, In the case of

/debowale Alange v, The Attorney General Western

Nigeria,31thc accused was in love with the deceased.
then he met her she said to him 'you've had it',
referring to his illness. It was held that the
words use” were not sufficient provocation.

But on apyeal the Supreome Court held that words

alone could amount to provacntion.

Un-er the penal code, S.,222(1), insulting
words may amcunt te provocsticn. In Edache v.

Thc Ouoen32

decensed wns accused's wife, who
because of a marital dispute, had left him and

gone to live in her mother's compound., When he
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went to her she abused him by c~lling him
"slave", He thereupon stabbed her., The Federal
Suprcme Cocurt remarked that:

"Insulting words may 2lso amount to

provocation under S.222 of the penal

code of Northern Nigeriza, provided

that provocation otherwise comes

within the provisicns of that

section."
In the case of R v. Ldekaumi?j the accused was
an illiterate and primitive peasant who killed
his wife with a cutlass. The alleged provocation
was that the wife jecred at him as being impotent
and that she had sexual intercourse with other
men. The court rejected the jeering as provocation

but held that confession of adultery could

amount to provocation,

Whatever the contradictions in the Supreme
Court decisirns may be, it is submitted that the
recognition of words as capable of amounting to
provocation is qualifiel by the requirement that
the retaliation of the accused must not be out
of proportion to the provocation, a test hardly

obtairable in respect of worls.

Finling in idultery:

The Common Law however hal traditionally
been kind! to the husban? who cdiscovers his
wife committing adultery and kills either
her or her paramour or even both. This

early lenient attitude of thc Common Law to
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the husband in such situation was coloured by
the idea thet adultery consititued an infringement
of the husband's proprietory interests in his wife.
Hence the leniency of the Law was confined to
situations in which a strictly legal marital tie
existed between the offender and the woman he killed.Bu
What does the finding mean? Does 1t mean to find the

wife and the adulterer 1n flagrante delicto. 7 Or does

it mean to find them in circumstinces thal sugrest

adultery?. In the Bast african case of Chacha S/0

o .

Wamburu v, 5.,3“ the court held that it is not
necessary that the wife and the adulterer should
be caught during the actual period of intercourse,
but if they are found together in circumstances
from which immediate recent intercourse is and can
safely and correctly be inferred, they may he
sald to be found in the act of adultery within the
meaning of the rule. 1In this connection a writer36
snid:

"When it is said that one's finding

his wife commiting adultery constitutes

provocation sufficient to reduce &

conviction of murder to manslaughter

it is not thereby lmpliecd that one

must meet his wife and the male

intruder belly-to~belly(i.e. in the

actual act of intercourse).’
Both English and Nigerian Law regard finding a
mistress in an act of adultery snd confession
of adultery by a mistress as not Jjustifying the

verdict of manslaughter. 1In King v. Palmer37,
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the court held that a similar confession of
i1licit intercourse by a woman who was not
the prisconer's wife but only engaged to be
married to him cannot, if he kills her in
consequence, Jjustify such verdict (i.e.

manslaughter).

In Islamic Law in case of finding in
adultery the husband is supposed to bring four
witnesses to adduce conclusive evidence that they
have seen both the wife and the adulterer in the

38

actual act of intercoursc i.e. in flagrante delictos

This heavy burden of proof is on the accused

(i.e. husband) to discharge. If he discharges

it his plea of provocation will be recognised

and hence he will benefit from the partial defence
of provocation if he kills the adulterer or his

wife.

Dr. Aguda39 suggested fhat Nigerian courts
applying the code should taoke the view that the
discovery of another man in the act of sexual
intimacy with cne's wife, fiancece or mistress
should c¢qually be regarded as sufficient
provocation. 4 Sudancse Judge shared Aguda's

suggestions in the case of Sudan Government v.

EL Amin Karama,?® where he held that the question

of provocation is purely a psychological one

and guestions of socisl mornlity are irrelevant.
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I beg to disagree with Dr, Aguda's suggestions
and the Sudanese Judge. Law and morality overlap
a part from the normative language which 1s common
to both. These norms derive strength and efficacy
from each other. For instance the Criminal Law
for its effectiveness depends upon the rule of
morality which provides a cement of any human
society and the law especially the criminal law
should regardé this as its primary function to
maintain public morality.
If the Law avalils the accused person the benefit
from the plea of provocation in finding his
mistress in the act of adultery, this will help in
the degeneration of the social morals. And any
perscn may ralse n plea of provocation even fur
a commen prostitute claiming to be his mistress.
The law should enforce social morals and not to
care for every humen frailtys The Law should
play its active role in the society by chnnging
behaviour and call for a high standard of social

morals and self-control,

The mode of resentniient must bear a reasonable
relationship to the provocation.

For a plea of provocation tu sucéeed, the
English Courts adopted a rule that the retaliation
to the provocatien offered should be proportionate,
That is the modc of rescntment must bear a

reasonable relationship to the provecation offered.
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Iﬁ,ﬁ. v, Duffzqz Devlin said:

"Fists might be answered with fists,
but not with a deadly weapon.F®

The leading case in this respect is the case of
Mancini v. D.P.P.%3 where the House of Lords
stated the Law in general terms as follows:

t,.. it is of particular importance
to take into accHrunt the instrument
with which the homicide was effected,
for to resort, in the heat of passien
induced by provocation, by a simple
blow, is a very different thing fr-m
making use of a deadly instrument
like a concealed dageer, In short,
the mode of resentment must bear

a reasonable relationship to the
rrovocation if the offence is té

be reduced to manslaughter,"

If the relationship betwecn provocation received

- .
1

and retaliation is said to be disproportionate,
the plea of provocation will not be recognised
by the court. A contemporary writerhu
commenting on the doctrine of proportionality,
said:
"proportionality has always had a rather
loose meaning in the Law of provocation.
It would be difficult to claim an
intrinsic proportion between A's kKicking
B and B's killing A, but it is perhaps
Iintelligent to say thet there is greater
proportion if A's initial act was either
to inflict a stab wound or to commit
adultery then 1f it was merely to make
ah insulting gesture..,"
That the degree of loss of sclf=-control should
be related to the gravity of the provocation,
is regarded as the true basis of the
propertionality rule. It wasg argued that loss of
self-econtrol is not a matter of degree but absolule.
Therefore, the proportionality rule should be of

evidentiary value only and should ot be a
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detevmanant t# the defences In the case of R v.

- -
-

Phillipst® Lord Diplock said:

"Counsel contended, not as a matter
of construction but as one of logic,
that once a man has lost his seclf-
cuntrol his actions cessed to be
those of a reasonable man and that
accordingly he was no longer fully
responsible in law for whatever

he did. This argument was based on
the premise that loss ef self-
control is not 2 matter of degree
but is absolute. This premise,
unless the argument is purely
semantic, must be based upon

human experience and is, in their
Lordships vicw, false. The average
man reacts to provocation

according to its degree with angry
words, with a blow of the hand,
possibly if the provocation is
gross anr there is a dangerocus
weapon to hand, with that weapon..."

In 1969 in both Phillipst® ana walker,*7 the
privy council and the court of Appesl seemed
prepared to accept that the "reasonable
relationship®™ rule is not a rule of Law,

However, section 3 of the Homicide Act 1957

has given the jury a power to determine whether
the provocation was sufficicnt to make a
reasonable man do as the accused did.

This pouver of determination has been authoritative
by the decision of thc¢ court of Appeal in the

48

case of R V. Brown, that "a jury should be
instructed to consider the rclationship ef the

accused's acts to the provocation.®
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The doctrine of proportionality in Nigerian Law:

The proporticnality rule is specifically
mentioned in 8.284 of the criminal code i.e,.
", .provided that the force used 1s not
disproporticonate to the provocation.® This
proportionality in S.28L of the criminal code is
required for caoses of prevocation in which an
assault is an element. It is worthy mentioning
that neigher $.222(1) of the penal code nor S.318
of the criminal code has Incorpeorated the
proportionality rule for homicide cases. It is
unfortunate that the position of the proporticnality
rule is vague in the Nigerian Law, We find bur
Nigerian courts hlindly borrowing the common law
rales and applying them regardless of the absence
of such rules in our Law. In the State v. Abba
Mohammed,ug the accuscd and deceased were both
night watchmen at Ixeja. The accused demanded
a debt of £3 from the deceased. An argument
ensured and the deceased slapped the accused
who being provoked, then stabbed the deceased to
death, The court held that in the circumstmnces
of the case, the retaoliction offered is not
disproportionate to the provocation offered
as the accused is a Kanuri man from Bornu and

Kanuris wear daggers on their arms as ornament.

The abscnece of the proportionalitly rule in
8.318 of the criminel code has created many

difficulties in homicide cascs where the plea of



40.
provocation is raised, Another point to be
considered is that we find 5,283 & 284 of the
criminal code in chapter 25. This chapter mainly
deals with coses of assault and violence, while
S.318 of the criminal code is found in chapter 27
which deals with homicicde.
This problem of irregularity in the chapters of
the criminal code led the Nigerian courts into
a dilemma in the enforcement of S$.318 of the
criminal code, It is not clear yet whether
courts will read S.318 subject tu 8,283 of the
criminal code or read 8.318 with S$.28l in order
that the pruporticnality rule be included in

50

homicide cases., In Babalola John v. Zaria N.A.,

it was assumed that S. 283 of the criminal code
could be read as defining provecation for the
purposes of S$.318. In this casc the appellant
intentionally killed his wife. He acted unrer
provocation when his wife showed him a photograph
of her lover. Ie was tried in a court administering
Moslem Law and convicted of intoentional homicide.
On appeal Mr. Justice Hurley held that:

‘provocation sufficient to reduce

murder to manslaughter under the

criminal code must be proporticnate

tc the act which causes death,

and the appcllant's offence would

have been murder under the

criminal code."
This assumption of rcading S.283 with $,318 of

the criminel code is not free from doubt since

S.283 of the code applies only to an offence of
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which an assault is an element. Reading $.318
subject to S. 28l of the criminal code in orrder
to incorporate the proportionality rule is also
a misdirection, The courts comnot read S.28kL
subject to S.318 of the criminal code in all
homicide cases, becruse aszeult is not an element
of all homicide cascs. HNot only that but S.283 &
S.28l4 of the criminal code were exclusively meant
for cases of assaults and vicolence, The alternative
remaing for the courts cither to read each section
indepandently or in reading S.,318 of the criminal
¢ode any other section which is relevant will be

considered. 1In the case of Chukwu 0bajili v. The
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Stote the accused met the deceased in the
house of one Ozu. The accused went to Czu to
demand his debt from Ozu who was not in the house.
The deceased then came and held the accused and
asked him to come and give him something. It was
not stmtod.what this thing wese The deceased
then droagged the accused a few yards away,

still making his demands, whereupon accused
stabbed the¢ deceased and took to his heels.

In this case the trial Jjudge dirccted himsclf
that before the accusced could avail himself of
the provisions of S8.318 of the criminal code,

the mode of retaliation must be proportionate

to the provocation, e held that the mode of
resentment employed by thoe accused was o

disproportionate to the provocation given him by
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the deceased that thercforc the provisions of
S.318 of the criminal code could not apply.
The direction was attacked by the counsel for
the defence on appeal. The view wes expressed
that the 9doctrine of rctalistion® ;r "doctrine
of proportionality"® should not be read into
section 318 of the criminal code, it was argued
that the doctrine has no application to the law
in Nigeria in considering the efuvct of
provocation, thce reason put forward being that
expressions like “grave provocation" or extreme
provocation® are not to he found in the Nigerian
criminal code as they arce to be found in Ceylon
penal code.
The reviewing authority i.e., the Federal Supreme
Court hell as follows:

(1) the duty of the courts in Nigeria is
to interprete the criminal code free
from interpolation and refrain from
propounding the common Law of Englandi

(ii} whilst the court agreess that the first
part of 8.28lL of the criminal code
is limited to cascs of asgault
specifically, it feels that in
reading any section of the criminal
code, any other section which is
relevant to the scction under

consideration cannot be disregarded.
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(iii) reading S.283 and S.318 of the criminal
together(and in the view of the court,
they should be read togcther) makes
it difficult to accept the view that
"proportionality" must be excluded.

(iv) the correct dircction in Nigerian Law
is that in rc¢lation to murder,
provocation® in S,318 of the criminal
code requircs consideration of the
natur. of the weapon or force used as
a mode of resentment bearing some
reasonable rclation to the provocation
rcceived, the disproportion being a
factor for the jury to consider in
determining whether the accused had
completely lost control of himself or
was acting for reason other than
complete loss of sclf-control caused
by sudden provocation,

(v) In applying the doctrine of
proportionality® the background
of the accused and the circumstances
of his locality arc rclevant facts
for the Jjury to decides

From this decision onc can risk to conclude with
the following points.
(A) In reading S.318 of thc criminal code in
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case of homicide where the plea of
provocation is raised, any section under the
code relevant to it cannot be disregarded.
(B) The proportionnlity rule remains as part
of the Nigerian Law, For to exclude it a
slight provocation might avail the accused
the benefit of the mitigated sentence and
this will be contwary to public policy.
(c) The proportionality rule will not be the
sole determinant but of evidentiary value
in determining whether the accused had
completely lost control of himself or was

acting for other ulterior motives.

Provocation by Sudden Quarrels:

In c~ses of mutual provocation in sudden quarrels
it is immaterial which party first provokes the
other or commits the first asmult.52 The penal
code unier S.222(L4) provides:
"Culpable homicide is not punishable with
death if it is committed without
premeditation in a sudden fight in the
heat of passion upon a sudden quarrel
an? without the offender's having taken
undue advantage or acted in a cruel or
unusual manner., It is immaterial in
such cases which party first provekes the
other or commits the first assault."
In provocation involving sudden quarrels it is
not easvy to establish which of th: two parties
involved in the fight first provokes the other.
It is due to this difficulty that the legislature

provides S.222(l) of the penal code.
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Before the defence of sudden fight can be
established, section 222(L4) requires three
things, These are:
(i) sudden fight,

(ii) absence of premeditation and

(1iii) Yo unlue atvantage, _ |
The word "sudden® implies that the fight éhould

not have becn pre-arranged. In the case of Musa

Arandum v, Bauchi N.A.5§ the Northern High Court

on appesl held that although an appellant had
used a knife in a sudden fight against an unarmed
cpponent, this was not an undue advaninge as the
knife was already in his hand for an innocent
purpose at the moment the sudden guarrel arose.
Commenting on this case Richardsongu said:

1This judgment presumes that normally
when a man usecs a deadly weapon against
an unarmed opponcnt this will be an
undue advantage, The distinction drawn
here is that the accused was already
holding the knife for another purposc
when the sudden passion overteook him
and he struck the fatel blow without
preme:litation, Had he picked up the
knife subsegquent to the onset of the
quarell, the situstion misht have been

entirely different, The law here requires

two things - first, that there should
be provocation and, secondly, that the
fatal blow should be clearly traced to
the influcnce of the passion arising
from the provocation,®

Under the criminal codle there is ne scction
conteining provisions similar to those in section

S.222(4) of the penal code. Dr. Agudass is of

the opinion that this goal may be arrived at by

the proper interprctoation of section 318'of the
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criminal code, |

In the case of R v. Egbe Tboko Alo,56 there was

a challenge to fight which was accepted by the
applellant who struck the first blow and killed
the deceased, The trial Judge said: "Thigs,
then J;a & duel, in which the slaying iz prima
facie murder." oOn appeal the West African Court
of Appeal said:

"We are of opinion that in 50 holding

he misdirected himself, The essence

of aduel is premeditation and pre-

arrangement; there was none here.

The proper question for the judge to

have asked himself was "was the

deceased killed in "the heat of

pPassion caused by sudden provocation?"

The challenge to fight undoubtedly

Provides the necessary provocation.n
The verdict of manslaughter was accordingly

substituted for that of murder,

Under the English Law killing in sudden fight
may be either murder, or manslaughter i.e. there
is no special rules relating to provocation
88 a result of sudden guarrels, Fach case should
be treated on its merits on the basis of the
estahlished principles of the doctrine of .

Provocation,

The Burden of Proof:

The persuasive burden of proof to negative
@ plea of prowocation is always on the prosecution

and not on the accused. In the case of
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Chan Kau v. 3,57 where murder is charged and the
evidence discloses a possible defence of self-
defence nr of provocation, the burden of pronf
remaing throughout on the prosecution and it is
not at any time on the accused to establish either
defence, The same decigion was reached by our

Nigerian courts. In the Ouecn v. Oladipo,58 it

was held that where a defence of self-defence,
accident or provocation is set up in a criminal
case, the burden of proving the accused's guilt
remains un the prosccution,

59

The Australian case of Parker v. R, reaffirmed

previous position which established that the
onus is always cn the prosecution to establish
his cagse and not for the accuscd te prove that

he was provoked.

The evidentiary burden on the accused person,
requires him only to introduce evidence of
provocation, If such evidence of pruvocation
is disclosed, the onus is on tho prosccution to
negative it and prove beyond reasonable gdoubt
that the accused killed the deceased not under
the heat of pa;sion as would cextenuate the offence.
According to the principle laid down in Woolminton

v, D&E;P.?O and Mancini v, D.P .61 in self-

defence no less than in the defcnce of provegation
the onus of proof never shifts and rests throughout

on the prosecution. This is so in all cases except
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in cases of insanity which strictly spenking
is not a defence or wherc it is expressly

provided by statute.

In cases wherc the accusced person has
alternative defonces such as sclf-defonce or
accident, he may not plead provocation because
it is an inconsistcint plea and may weaken the
alternative defence.

However, the law requircs the Jjudge to take account
of proveocation wherc the evidence of it is available,

In the casc of Ukoh v, Thc State,62 it was sald that:

"t is scottled law that an accused
person particularly in murder cases
should be assistcd by the court in
considering defences not specifically
raised if such defences ought to

have been raised in the light of the
evidence before the court.t



1M,
124
13,
JT
15,
16.
17,
18.
19,
20,

21,

22,
: 23,

49,

FOOTNOTES
(1968) 1 ALL N.L.R. 361.
Smith and Hogan, Criminal Law Lth edition
at page 29..
(1837) ¢ & P at p. 185.
(1951) V.L.R, 298
(1866) 10 Cox 370.

Smith & Hogan, op. cit. at p. 295
(1342) 16 N,L.R. €3.

See Section 283 C.C.

(1942) A.C. 19.

(1955) 15 W.A.C 4, 73

(1961) N.N,C.N., 27,

Thuku v, Republic (1965) E.As [96

(1953) A.C, 200

(1938) A.I.R: Lahor 355i
(1946) 2 ALL E.R. 124
Supra

(1962) 3 W.L.R. 1461
Section 244 P.C.

Section 245 P.C.

Section 266 P.C,

Kharisu S. Chukkol, Defences to Criminal

Liability in Nigerian Lae: A critical Appraisal

at P 77,
(1886) A.1.R. All 635.
(191”4-) 10 "FJ.A.C.A. 226.



50,
2. (1912) 8 Crim. App R. 121
25. Supro
26, S(1871) 12 Coz, C.C. 145
27. See S. 283 C.C.
28, (1953) 14 W,A.C.A. 379.
29. (1962) F.S.C. 108/62.
30, (1958) 12, W.A.C.A) 377.
31, (1964) 1 All N.L.R, 115,
32. (1962) 1 All N,L.R. 22.
33. (1944) 17 N.L.R. 99,
34+ King v. Palmer (1913) 2 K.B.29

35. The case was quoted by J.W.C. Turner in Kennys
outlines of Criminal Law 8th Edition at P, 173

36. Kharisu S. Chukkol, ope cit. at ps 82

37. Supra,

38. Muwatta Imam Malik, trans - by Prof. Mahammad
Rahimuddin at P, 318,

39, T. Akinola Aguda, Principles of Criminal
Liability in Nigerian Law at P, 312,
T

- —— -

40. (1961) s.L.J.R. 95.

41. See Patrick Devlin, 'The enforcement of
morals' (Oxford) 1959,

42. (1949) 1 A£11. E.R. 932.
hB . SBE ra

bli. A.J. Ashworth, 'The doctrine of provocation!'
Cambridge Law Journal(1976) Vol. 35, P. 302

4S. (1969) 2 A.C,.130
L6. Ibid.



47,
Lu8.
49 .
50.
51,
524
53,
Sl
55
56.
57
584
59.
604
61,
624

5.
(1969) 1.W.L.Re3114
(1972) 2 Q.B. 229.
(1969) N.M.L.R. 296.
(1959) N.L.R. L43.
(1965) N.M.L.Ry U174
See exply of g222(l4) of the penal Code.
(1961)N4R.LeRe 50,
Notes on the Pcnal Cede Law 3rd edit.
Seec T. hkinola Aguda, op. cit. at P.317
(1942) 8. W.A.Cohs 13
(1955) 1 All. E.R. 266.
(1961) £1l. NiL.Re 453
(1964) 3 W.L.R. 70.
(1935) A.C. 462,

Supra
(1971) 1 NJM.LsR. 140 at 144



CHAPTER IIT

THE DEFENCE OF PROVOCATION IN THE SUDAN

The Law in the Sudan has recognised
provocation as a ground mitigating the
punishment of murder. In doing so, the Law
takes into consideration the human frailty and
recognised that if a man was provoked te such
an extent that in the heat of passion he might
react tn the provocation:effered by causing the
death of the provoker or the death of any MAther
person by mistake or acclident he should be liable

to a lesser coffence of manslaughter.

In the case of Sudan Government v, Wall Noke

Adwear1, the supreme court of the Sudan defined
proveocation as follows:
“Provocation is any unlawful act or
abuse capable of depriving the person
of the power of controlling his
passion of anger and consequently

derives him to assault the source
of provocation.,?

The defence of provocation in the Sudan not only
applies to homicide cases but te charges of
voluntarily causing hurt,2 grievous hurt,3 and
cases of criminal assaultLL or attempted culpable
homicide.5 Unlike the English Law where
provecation is applicable only to a charge ef
murder and cannot be pleaded as a defence to

a minor charge.

52'
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Section 249(1) of the Sudanesc Penal Code

provides:

"Culpable homicide is not murder if
the offender whilst deprived ef the
power of self-control by grave and
sudden provocation causes the dcath

of the person who gave the provocation
or causcs the death of any other
person by mistake or accident."

Whether the provocation was grave and sudden
enough to prevent the offence from amounting to

murder is a question of fnct.7

Forms of Grave an¢ Sudden Provocation:

(1) Grave provocationt
The gravity of the provocation
has been defined as the effect
produced on the mind by the external
circumstancos.8

In Sudan Government vs Magzoub Bashir,9 Osmahn

El Tayeb C.J, noted that:

*Of course, the Law docs not tabulate
the acts that are likely to cause,
ereate or produce provocation, the
Law is concerned about the creation
and existence of the provocotion,

but by what act is a matter depending
on the untimited human conduct and
activities, and their effect on the
human temperamcnt ond passions,®

It is said that no provocation can be grave unless
it would cause o reasonable man to act as the
accused did. A man of excltable temperament,

quick anger and ensily offended connot claim

the benefit of grave provocation under 8, 2L9(1)

of the Sudan Penal Codo.qo The question as to
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whether the Sudanese courts applied the abjecctive
tost of a reasonable man or the subjective test
will be Treated later in this disertation,

(ii) Sudden Provoucation:

In Sudan Government v, Mehaommed Ahmed Gadir}1

Mr, Justice Soni explaincd the meoning of ‘'“"sudden
provocation® as follows:

"Sudden it means the accused is confronted
with the provocation. If a thing happens
or comes on without warning, it is then
called "“sudden.? A person acts ‘fisuddenly#
when he acts without forethought or
deliberation. &An act is done tsuddenliy"®
when it is performed without delay,

when it is specdy, prompt and immediate.
If a man thinks over what hce is going

to do, when he plans an action, when

he is acting with forethought and
deliberation, aond his action is not
sudden.t

It is of rclevance to mention that S. 294 of the
Ceylon penal code is identical with S, 249(1)
of the Sudanese Penal Code,

In Sudan Governmcnt v. Hassan Talfan Hassan,12

Mr. Abu Ramnat the then Sudanese C.J. gquoted
in fote the consideratien laid down by the

privy council in Perera‘;_case.13 He said:

tthe words 'grave’ and fsudden' are

both of them relative terms and must,

at least, to a great extent be decided
by comparing the nature of the provocation
with that of the retaliatory act. It is
impossible to determine whether the
provocation was grave without at the same
time considering the act which resulted
from the provocation, otherwise some
quite minor or trival provocation might
be thought to excuse the use of a

deadly weapon.”
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In this connection grave and sudden provocation can
be examined under the following sub-hecading:
(i) Finding in adultery
(ii) Provocation by words

(1ii) Cumulative Provocation

Finding in Adultery:

In the Sudan, the rule relating to discovery
in adultery does not only apnly to wives but also
has been extended to cover a divorced wife, mistress
and finding in homosexuality, It is not necessary
to find one's wife and the adulterer in flagrante
delicto or belly=-to-belly., If the husband can
infer from the circumstsnccs that an immediate
intercourse might have taken place, it is enough
to avail him with the partial defence of provocation
if he %ills either his wife or the adulterer or t:nc:oth.“'L

In the case of Sudan Government v. El Tom Saddik

Abbakar,15 the accuscd met deccased drinking
marissa(a locally brewed gin) with his wife at

night at one desolnte place. He thercupon struck
the deceased to death and pleaded provocation at his
trial for murder. The court uphcld the plea and
convicted him of manslaughter,

16

In Sudan Governmcnt v, Babikar Mohammed Mabloul, the

accused had been married to one Um Kheir Fadlel Secd.
He suspected the deceased of having relations with

his wife in bed and stabbed both of them.
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The court hcld that the divorce not being proved
there was sufficicnt provocation to reduce the
finding to culpable homicide not amounting to

murder.

If the provocation is as a result of sudden
confirmation of the suspicion of adultery the
accuscd will be entitled to the defence., In

Sudan Governmcnt v. Mohammed Ahmed Gadir17 the

accused had suspected his wife of marital misconduct
for a year, and on thc day in question suspected

the deccased.

Accuscd hid in his housc to watch. Decceased
entered the house followed by accused's wife,
When deceased pulled her toward him, accused Jjumped
out, wrestled, stabbed and killed the doceased.
Accuscd pleaded grave and sudden provocation uader
the penal code, S,249(1) to the charge of murder.
The court held that suspicious of his wife's marital
misconduct accused, lying in wait, was provoked by
sudden confirmation of his suspicions, and is
entitled to the partial defcnce under the penal
code, S. 2L49(1) .

From thc above case we can realise that the
decision misht be to the contrary if the accused
knows of the maritsal misconduct of his wife and he

lies in wait with intent to kill, and then kills.
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In this respect the conviction will be murder.
Pecause it is 2 clear casc of premediation and
therefore the accused will not be entitled to the

defence.

The discovery of a divorced wife in the act
of sexual intercouse was held to amount to

provocation., In Sudan Government v, Hussein Idris

Abdﬁlla,18 Accused found his divorced wife heving
illicit rclations while she was still in her Idda
period and accuscd was trying to revoke the divorce,
He killed her lover. This was held to be grave nnd
sudden provocation. The thon Acting Chief Justice,
M.I. E1 NMur J, stat.d in his judgement that:
"I do not agree witl: the court that the
accused by coming to his wifc at the late
hour of the nizht was stalkinsg her,.
One c¢annot exclude the possibility that
accuscd's intention is visiting his
divorcee 2t the latc hour of the night
was to hove sexual intercourse with her.
There is no evidence at all that he
expectcd to find deceascd with his divorcce-
In my vicw, thercfore accusecd killed
decccasod whilc he was deprived of his
self-control bv grave and sudden
orovocation."19
It secms thot this decision rccognises the right
of 2 husband to visit his divorceein her premises
only during the idda period. It might be that
Justice E1 Nur has considcrcd in his decision or
motivated by the Islamic principles that when
the divorce is revokablce the husband still have the

right to restore the normal relations with her
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before the expiration of the Idda period,
Mr. Justice El Nur further remarked that:
“In my vicew, to find 2 man in the course
of a sexual act with one's divorcee, 1is
capablc of provocation, particularly

when one considers the attempt by
accuscd to rovoke that divoree."20

In English Law finding in the act of adultery
does not apuly to persons engaged to be married
or persons not m~rricd but cohabiting together
as man and nistress.22 But in the Sudan finding
a mistress in the act of adultery amounts to
provocation,

In Sudan Government v. Abdulla Abdel Rahman Osman,2>

the accused and the dececased who were not married,
had becn living together for a period of twelve
yecars, The deceased bore him four children.
Beforc the date of the killing the accuscd knew
that the deceased had ben 'earryingon' with one
Fadl EL Mula for many months, and yet he took

no steps to complain to anyonc in authority.

On the nmight of the incident the accused lost his
control whcn he found the couple in bed together,
He inflicted grievous wounds on Fadl EL Mula

and staobbted the decensed to death., The trial
court found him guiltyvy of murder.

However, in the court of Appecal, Watson J and
Lindsay C.J. did not agrec with the decision

of the trial court, Watson J. statcd:
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"If a mon has kopt as o mistress a«
slave girl since she rcached the age
of puberty, if they have openly lived
together, and if she hns given him
four children, I submit that she is
defacto accepted ns his wife; and
thought intimacy with another men

may not constitute adultery, it is not
n frecedem which the 'husbsand' is
prepared to recognise, To find the
woman in bed with another man, in my
view, undoubtedly constituted grave
provocation,"

2l

A writer commented on the above case, He said:
"It secms to me that in this c=se

under consideration, Watson J's vicw

thnt the woman should, for the purpose

of the finding, be dc facto accepted

as the accused's wife is realistic and
accords with my observation in my

judicial experience of these relationships.
The girl was taken into the accuscd's house
fran puberty, and she had given him four
children, Therc is no reason to suppose
that the accused intended to allow the
woman to be sexually free, or that the
accused faniled in his obligations to
support her, I find it difficult to
believe that after such a long period of
cohabitation, living as a family, there
was any sort of right locally recognised
for the woman to start an illicit
rclationship with Fadl EL Mula, 1In short,
I consider in this particular case that the
actual provocation given to the accused

by both the deceased was cvery bit as

grave as 1f the accuscd and the woman

had been legally married. "

25

In Sudan Government v. EL Amin Karama EL Hag,

the decensed had hecen living with accused as his
mistress. She decided to abandon him, Vhen

he tried to persuade her to rcturn she hit him in
the face with a slipper., He stabbtied her to

death and was tried and convicted to murder

under the penzl code, S, 251,
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However, thc then learned Sudanesc Chief Justice
Mr. Abu Rannat was fond of the philosophy that
provocation is purely a psychologicnl element,
He stated:
"the consensus of opinion in India is
that there should be no differcntiastion
between lawful wife and mistress when
the question of grave and sudden
provocation is ip issue. The Madras
High Court held thot the question of
provocation is a purely a psychological
question and one cannot apply consideration
of social morality to such a purely
psychological question. Consequently,
wherc 2 man sees o woman in the arms of
another and loses control over himseclf,
the circumstaonces that she was his
mistress and not his wife does not make
any real differcnce for the purpose of
pen"l COde’ 3.214-9(1).“
I beg to disagree with the Sudanesc Chief Justice
and all those who shared the samc view.
The Law is kind cnough for the husband who discovers
his wife in the act of adultery if he kills her
or her lover or both. That is, because the law
regards the legal relation and the sacredness
of the contract of marriage.
What is moral and immoral is usunlly determined
according to the test of the majority in the
specific society.
In some societies adultery is an immoral act and
in some others it is a criminal offcnce.27
A person who is stanying with 2 mistress, is living
in a2 continuous act of adultery. There I sce
no differcnce between him and an animal since

animals have no leg~l bondoge i.e. contract of
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arriage.

To say provocation is a purely psychological
elencnt and questions of morality are irrelevant
is unaccept~ble. Because it contradicts the
primnry function of criminal law in the sociecty.
One of the function of the crimin-l law is to
enforce mornls and control natur=l human instinct.
Thc criminal 1aw for its effectiveness depends
upon mor-lity. A man charged with rape could not
be henrd to say he couldn't help it, and if a man
is provoked into commiting any othcr offence
against the human body, though the law will not
hold him guiltless, it will rccognise adminished

degree of responsibility.

The Law should not recognise each and every
humen frailty., The low has to promote the human
behaviour to the stondard th-t cach person cculd
be abtle to contrel himself and forgives for
whatever amount of provocation he reccives.

The Low in giving the partinl defence of
proveocation should exclude: the person who kills
znother person in finding him with his mistress.
The low should not legrlise whet God has made
illegal. A mistress might bc a common prostitute
with many customers andl so the lmw should not
give the benefit of the partial defence to

any onc of those customers upon finding her in

the act of acultery.
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In short since the rclation with the mistress
is nct legnl the 1law should not help the human
weakness and frnilty in this respect. So the
rolec of mor~lity is not only giving the criminal
law effectiveness, but in determining the guilt

and the criminal responsibility.

In the Sudan finding in the act of adultery
is not restricted to cone's wife only but it
arises when one's moral conscience is shocked
by sceing 2 homosexual act in operation.

In the case of Sudzn Government v, Magzoub Bashir
28

Lbu Hisses, Accused saw his uncle heving an
unnatural intercourse with his friend in private.
He could not bear it and rushed at them with his
knife, The uncle Jjumped off the bed and the
accuscd found himself stabbing his friend who
died instantaneously,

The court hel? that sccing such operation of
unnatural intercours c butween thc accused's
uncle o-nd his friend, although it is not an
offence, it is considered an immoral act which
is generally not acceptable by the society of
the accused., As such it creates a provocative
act under the penal code, S. 2L9(1).

It is of relevance to mention that when this

case was decided in 1969, homosexuality in the

Sudan between consenting adults in private was
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not an offence. That is why the decision of
the case was based on social morality.
According to Osman El Tayeb C.J.:

iThis is not an offence, but it is
certainly an immoral act that is
generally npt acceptsable by the
society of accused, and it is a
source of resentment and contempt.
As such it is capable of provecation
in the position of accused."29

o

The Law in the Sudan now is that‘homoseXUality
between consentiggwﬂﬂuiéé in private is an
offence as according to sectibn 318 of the
Sudan penal code(as amended in 197&).30
Homose%ual advances in the Sudan amount. to

provocation, In Sudan Government v, Hasb

Ep_Rasoul Husseini,31 the deceased stood behind

Cr e e e e——— —

accused, placed his arm tenderly round his neck
and put his chin on his shoulder., When asked
what he wns trying -to do, the deceased laughed,
and thereupon the fight ensured, The court held
that a homosexual advance constitutes grave

and sudden provocation. Then it has been
Judicially remarked that:

"A normal reasonable man values his
manliness to a great extent so that
a sexually trainted tickle, a touch
on the lip, a coress on the check
or tender romantic embaracing and
such similar preludes to an act of
sodomy or acts pertaining to
sexuality would certainly excite the
passion of such a man and would
amount to grave provocation,®
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Provocation by Words:

Since 1930, the Sudanese courts have token
the view that whether provocation by spoken words
is grave and sudden depends on when and how those
words were used as upon the ment~lity of the
persocn to whom they were addressed.32 The
difficulties which the cases created in deciding
to what coxtent if at all words alone or words
or gesturce combined with blows could in Law
constitute sufficient provocation, arc now
disposed of by the English ilomicide Act, S.3 which
hes declared that provocation may be "whether by
things done, or oy things said, or by both together."
In the Sudan words alone could amount to
provocation., It is not necessary that words should
be followed by an assaults In the cese of Sudan

Government v. Ismail Ahmed Gargara,>> Accused,

aravcly provoked by words alone, st-bbed a man
and was thereupon benten by the stabbed man's
rclstives, One of the villegers whe soon arrived,
the decernsed, tried to toke the knife from the
accused who stabbed and killed him, thinking was
one of his earlier assailants., It was held that
provocation ma&Y be “things soid® alone; although
deceased did not give the provocntion, accused

killed him by mistake.
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In Sudan Government v, Suleiman Mohamud Hassab

EL Rasoul,Bh Accused was in charge of the
cultivation of the village's Sheikh, which was
in the neighbourhood of the cultivation of
deceased. Accused found some water-melons were
served and removed, He suspected that they were
stclen by the deceased, Accused divulged his
suspicion to deceased's aunt, and the latter
brought it to the knowledge of the decenssed,
Vhen accusecd and decessed met, deceased inquired
about what accused said to her aunt, and when he
confirmed what he said, deccased insulted him
by saying that he is " a man of bad reputation®
and * a man of no merits®, Then she slapped
him on the chcck with her hand and further
she pushed him.
Osman EL Tayeb €.J., substituting a finding of
guilty of culpablc homicide nct ~mounting to
murder, statcd:

%T think thot the abusive words by

decensed coupled with the slap on the

face, and murcover pushing accuscd

until he foll down on the sarif all

taken together, arc too much, and

especially when eman~ting from a woman,

In the scciety of accuscd the woman

is looked upon as a person of lower

grade than thot of a man, and any

insult by words or other acts to a

man is considered =2s condemnation
to that man.
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The slap on the face is universally
taken a serious provocative act, and it was
not alone, it was prcceded by abusive
words, and succeeded by a push into a
sarif, And all that was done by 2 weak
woman, Accuscd was subjected to great
humiliation and contcmpt. In these
circumstances I am of opinion that there
was grave and sudden provocation in

this case, entitling the accused to

the benefit of that subscction, and

so his conviction has to be reduced

from murder to culpable homicide not
amounting to murder."

In Sudan Government v. Gadeem Ragab Ali.37 the

plea cf provocation was upheld when the deceased,
the accused's wife taunted at him that she was
precgnant by ancther man,

What is the position of the law if the deceased
i.e, the male adulterer has confcssed of adultery
in the presecnce of the aggrived husband?

There is no decision on the point either by the
Sudanese Courts or by the Nigerian Courts.

In this rcspect since the reletion between the
husband =an? the wifc is a scarcd onz, a husband
will be provoked upon 2 confcssion by the male-
adulterer »n? he might be highly nrovoked than
if his wife confiusses to him, Therefore the

Lew should treat confession of adultery by

the mole-adultcrer the same 2s the confession

by wife.38
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Cumulative Provocaticn.

According to Krishha Vasdev,39 the first
rcference to the term '"cumulative provocation!
appears in the Sudan in the unreported case of

Sudan Government v, Pamba_§[0 Badari,ho which

arcsc in 1945. The accused detected the presence
of an adulterer in his wife's hut and waited
outside, armed with a spear, When he emerged,
the accuserl attacked him with bare hands, but the
deceased, a more powerful man, threw him and
attempted to escape, leaving behind his spear

and axe, The accused picked up the spear and
threw it at him, cousing his death, He was
convicted by a Major Court of murder but Bennet
C.J. substituting a finding of culpable homicide
not amounting tc murider, said:

"T think it must be nllowed to the
accused that he found the deceased

in the hut in which his wifc was
slecping in circumstznces in which

the purpose of adultery was certnin,..,.
His final act was clearly premeditated,
and T think it must be allowed that

it was doe te the cumulrtive provocation
of the adultery, the strugisle and the
deceased's imminent escope, Committed
on the spur of the mcment in those
circumstanccs, I think thot there was
considersble excuse for his act.”

Provocation may be an accumulative one and the

Iyl

1last incident may bec the 1ast strow. In

Sudan Governmont v, Gadeem ngnb,u2 it was alsc

held that when a man dnes not act on, but

broads over, proveocaticn which 2t the time
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given was grave, further provocatign though less
grave in degree may wthrow him off his balence"
and thus grave and sudcden within the meaning

of 5.249(1) of the penal code.

In Sudan Government v. EL Tahir Adam Ahmed,h3

Attig J, said:

WDeceased, no doubt, had constantly
behaved in the most insolent and
provocative manner. Though the last
act of the deceased may be insufficicent
to mitigate the crime, yet it was

the climax which, when taken with

his previous conduct, rendered the
provocation sufficiently grave to

be the mitigating factor required

under the scction.”

1t is well established now that the gravity of
the provocaticn must be meosured by what preceded
it and not merely by what it amounted to in
itself.hu

The limitation on the defonce of Provocation
Tn the oudans

Under S. 38, such grave and sudden
provocaticn as under any scction of the code
modifieg the nature of an offonce or mitigates
the penalty which may be inflicted shall not be
decmed to incluce:

(i) Provocation southt or voluntarily
provoked by the offender as an
excuse for committing an offence; or

(ii) Provocation given by anything done
in obedience to law or by a public

servant in the lawful exercise of
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the powers of such public servant; or
(iii) Provocation given by anything in the
lawful exercise of the right of

private defence.

The provocation must not be sought or provoked.

us

In Sudan Government v, Musa Semara Musa, accused

heard his mother-in-law leave his house to meet her
lover, He followed her to wherc he found her

with her lover and killed the lover.

It was held that where accuscd was aware of the
purpose for which his mother-in-law left the house,
the provocation for finding her with a lover after
fcllowing her could not be so grave or sudden to
make available the partial defence,

In the unreported case of Sudan Government v. Iyeru

Egig&.hs Creed C.J. bearing in mind the difficulty
faced by the Sudanese Courts in dealing with

S.38, quoted Sir Hari Singh Gour's commentary

on the Indian Penal Code on the effect of the
first proviso to S. 38 as follows:

"The effect of this proviso read with the
exception(i.e. section 249(1) of the
Sudan Penal Code) is that the provocation
must come to him; he must not go to the
provocation., The rule may be illustrated
by reference to the case of adultery,

in some of which the aggrieved husband
fcllowed his wicked wife to a place of
assignation, a way from his house and
where he killed either her or her
paramour, and those in which the

paramour visited her in his house,
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when he killed him on the spot.

In the former casc, the accused

goes deliberately in search of

the provocation, 1In the latter

case the provocation comes to

him and his act is outside the

provisc.”
This distinction by Gour in practice is nct
attainable, Because not all acts of adultery
take place in the hushand's hcuse. Secondly the
husband has the right to look for his wife at
any place he suspects her to be. Practically
speaking a wife prefers to commit adultery

outside her matrimonial home,

The provocation must not be given by anything
done in obedience to law or by a public servant
in the exercise of hisL@ganowers. hecording to
KrishnaVasdéfh7 the Sudanese Courts have not
becn called upon too frequently to deal with the
second proviso to S. 38 of the Sudan Penal Code.
He said the peint seems to have becn truched only

in two unrepcrted cases. In Such Government

V. Khamis Suleimnn Guma'a L8 the accused a scldier,

while on escort duty, left the train at Um Ruwaba
to find his wife, whose conduct had given him
anxiety., He was taken into cust:dy having
resisted arrest. Four days later he got out

of prison and snatched a2 knife. He was
surrounded by police anc seized by Adam Fadl,

a police man, who he stabbed in the stomach

causing his death. It was held that there was
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no provocation whatever in this case and the

accused was guilty of murder.

In the cther case of Sudan Government v.

Kerker,ug the accused, who hard been a thorn in

the side of the 1lncal authority for some months,
persisted in his refusal to surrender his pet bull,
as required by the local court, He fatally speared
his group leader, the deceascd, who had ordered
his arrest for non-payment cf a court award and
for being insulting to the deceased., Shortly
before the accused snatched the spear to kill the
deceased, the accused apparently was prepared to
surrender to local authority provided he was
detcined at Awell and not sent to Mcar, where,
according to his allegation, he had suffered the
unpleasant expericence of being held in 2 storeroom
for three days. He was then bitten by snakes and
found difficulty in contrclling his excreta

while in confinment.

The accused was found guilty f murder. His

plen of provocation failed, because it was

given by a public servant acting within his

lawful powers in obedience to the law,

The provocation must not be given by anything
done in the lawful exercise of the right of private
defence. That is to say if a perscn lawfully
exercising his right of private defence may give

provocation to his aggressor, but the aggressor
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is not entitled tc take shelter behind the
defence of grave an? sudden provocation,
A, attempts to pull Z's nose, 2Z, not exceeding
the right cof private defence, pushes A aside
and A falls, A, moved to sudden and vioclent

passicn, kills Z, The defencc is not available.50

The proportion rule of retaliation in the Sudan:

In the Sudan ¢ld English decisions prior to
the coming into force of the homicide Act, 1957
have been follcwed, though in the current English
Law the prcporticnality rule o¢f retaliation seems
to have lest some of its significance especially
after the homicide Act, 1957-51 The rule
prevailing in England at one time was that "it is
not every slight provocation which will, when the
party receiving it strikes with a deadly weapon,
reduce the crime from murrer to mnnslaughter.“52

This h2s been followed in the Sudan. In Sudan

Government v. ;brnhim ihmed EL Faki nbdulla,53

the deceased asked the accuscd to have homosexual
rclations with . him. /Accused respconded by beating
and stabbing him to death. It was held that
decersed's request to have homosexual relations
is net sufficiently "grave" provocation tc reduce
murder to caulp?ble hemicidé not amounting to
murder under nchal code, S, 249(1). Retaliation
must be reasonably commensurate with the

provocation received.
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A wr‘iters"L commented on the proportiocnality rule
of retaliation in the Sudan. He said:

iIThe attitude of the Sudan Courts to
the proportion rule of retaliation
seems unsettled, In sone cases the
rule has been followed with full
rigour and rigidity while in others
the courts hardly secm to have
addresscd their minds to the
relationship between provocation

and retaliation,®

In Sudan Government v, Awad Adam gmgn,55 after

a fight broke out in which deceased and accused
werce invclved, all but the accused used sticks.

In the fight, accused stabbed dececased in the back.,
It was held that since the retalistory stabbing
was far cut of proportion tec the provocation,

the accused cannot plead grave and sudden

provocation under penal code, S.249(1).

In the Sudan the old English decisicn of
Lord Devlin 56 that "fists mirsht be answered
with fists, but not with n deadly weapon" was

adhered to., In Sudan Government v. Hassan Talfan

57

Hassan”' the decensed suspectod the accused of
having illicit relations with his wife and warned
his wife that he Aid not like to see the accused

in his house, The accused was seen by the deceased
with 2 1light stick. The accused drew his knife and
stabbed the deceascd. Accused then took the
decersed's knife from its sheath and stabbed

the deceased with bnth knives., The deceased died
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twe days later, It was held that accused's
recaction to the attack with a light stick did
not justify retaliation with a knife, the
rotalirtion must bear some relation to the

provocation.

In Sudan Government v. Qmer Teirab Rhama,58 where

the accused stabbed the deceased to death when
the latter uttered scme abusive remarks about
certain female members of the family of the
accuseds It was held that rctealiation was not
dispreportionate and the accused was convicted

of manslaughter.

It is pertinant to mention that S.249(1) of
the Sudanese Penal Code does not mention the
proportionality rule in its provisions. The
courts were only fond of importing the Common

Law principles in their decisions.

The Burden of Prcof:

The general rule is that the prosecuticn
has the burden of proving the nctus reus awd
mensrea beycncd reasonable doubt, but the burden
of adducing evidence sufficient to raise a
defence is normally borne by the accused in the
first instance.
The rule that the prosecution must prove the
accused's guilt beyond reascnable doubt means -that

it is generally incumbent ef the prosecution to
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ncgative any defence raised by the accused.

In the case of Woolmingtom v, D.P.P.59 Lord

Sankey s~id that the prosecution bears the
burden of negativing a plea that =2 verdict of
manslaughter should be returned on a charge of
murder because of provocation caused by the

conduct of the deceased.

In the Sudan, once the court is satisfied
beyond reasonable doubt that the accused caused
death cither intending to do so cor with the
knowledge that death would be the probable
eonsequence, the court then considers the
mitigeting circumstances, such as provocation,
whether or nct the accused had pleaded them
specifically.60

In Sudan Government v. EL Tom Siddik sbbakar®!

it has been held that it is the Aduty of the
court to consider the questicn of absence of
provocation before reaching & finding in all

cases involving charges of murder.

The Criminal Court Circular No. 3 issued on
8 iugust 1950 provides as follows:

"the prosecution has to prove the
offence of murder; and that before
o court may convict, it has to be
satisfied the whole of the evidence;
including any explanation by the
accused; that the mitigoting
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circumstonces which constitute any
of the exceptions do not exist,
since the absence nf such
circumstances is an essential

part »f the proof of murder,"62

If from the evidence adduced before the court
there is possibility of a plea of provocation,
the court duty is to help the accused in

rasing it,93

The standard of proof:

In the Sudnn it has been held that the
standard of proving grave and sudden provocation
is not bey>nd reasonable doubt. It is sufficient
if the circumstances are such as to render the

6l

accused's stery preponderant,

Differcnt exgggles of grave Erovocation in the
aans

The refusal of a wife to have sexual
intercourse with her husband does not constitute
a grave and sudden provocation under the Sudan

Penal Coce, S. 214.9(1)65

Aecording to Sudan Penal Code, S.LL3,
where a person sends a written letter through
which he intentionally insults the receiver,
there is no direct provocation to cause such
receiver, to break the peace, because there is

66

time tc cool down,
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In the Sudan if the plea of provocation is
raised against the acts of the father or uncle,
it will not be recognised by the court,

In Sudan Gevernment v. EL _/Amin Kajo Hamied,67

the eccused wns busy escorting the grazing

cattle of his father. The deceased(the accused's
uncle) had a particular cow and started leading
it away, The accused stond on the way and
refused the deceased to take the cow. The
deceased slapped the accused on his face with

his left hand, while carrying an axe on the right.
The Supreme Court of the Sudan held that an uncle,
like a father, has a legitimate power of discipline
over his ncﬁhews, and hence any act incidental to
that power causing slight injury in body or
property does not constitute sudden and grave

provocaticn withwS. 249(1) of the Sudan Penal Code.

I really agree with tho above iecigipn
because the court has considerced the African
realities that the power »f discipline is
vesterd in the hnnds of the father as well as the
uncle, PEut in such coses it is very difficult
where to draw a line. Let us suppose that the
uncle is nct the owner of that specific cow,
nmly he depended on the b}oodrelationship in «
taking it. Is it fair not to avail the
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accused with the right to defend his property?
Also is it fair that the uncle should be allowed
to usc his blocdrelationship to take the Law
into his hands and to inflict any injury or
insults on his nephew depending on the so-called
bloodrelationship?
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