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ABSTRACT

In Nigeria, the period immediately after independence
to date has witnessed tremendous upsurge in commercial and
industrial developments. The number of traffics on our
Roads also kept increasing day in day out. All these
achievements are not without their negative aspects. For
example, in the industrial rector, there are the hazards of
people getting mamed or incapacitated for life if care is
not taken in ensuring the safety of their places of work
because of the dangercue nature of the machines normally

installed for used in such places and atimes even the nature

of the place Itself.

In the area of business transsctioncspecially between
companies and companies, between companies and individuals
or between individuals intense the exercise of duetcare and
deligence is also very relevant otherwise financial or
economic loss may be sustained by one of the parties to such
transactions. Thus, for example where two parties sffree that
all documents, drafts, bills of lidding turn invoices in
connection to a certain business transaction between them
are tobedrawn in favour of one of them but the other party
negligently and in breach of the agreement directed that
such documents should be drawn in favour of a different

person,then the affected party is entitle to institute an



action to claim damages for the loss suffered as a result
of the negligent act of the other party. Agan there are
instances when some one will, before embarking on any
business transaction or before concluding any agreement with
any one with regsrd to any business, first of all aeek the
advise of people whom he believe have enough experience in
such business or are professionals (such as lawyers) on haw
to go about the business or on what needed to be done before
the agreement la concluded. Here too, proper care must be
exercised in offering such advise inorder that the seeker
of the advise does not sustain loss. Similarly, large
number of cars that ply our orads day end night entail great
danger to human life if proper care is not taken in their
management on the roads. Infect there la hardly any human
activity today that does not require the exercise of care
and dellgence in its performance.

The choice of this topic i.e. 'the tort of negligence

under Nigerian Lanv’ la therefore predicated upon the above
brief analysis, since negligence is the product of lack of
the exercise of care or dellgence in the performance of %
certain thing. And the objective of the research is that
of making it's resders aware of their rights concerning
any harm or loss they may sustained as a result of someones
lack of the exercise of care and also for them to know the
possible defences their opponents any raise in denial of
their claims so that they will know how to take care of
them. The research alao seta out to investigate the appli-
cability or otherwise of the imported English GComon Laws in
Nigeria.



The work is divided into five chapters. |In chapter
shall
one, we shall discuss the duty of care. Here, we/strive

towards revealing when someone is under a duty to exercise
due care and deligence towards others and the consequences
of ones failure to exercise such duty. Sub-topics such
resenable foreseability, duty of care and financial and
economic loss, negligent misstatement and financial or
economic loss and nervous shock.

In chapter two we shall be discussing by way of
iIllustrations certain persons and organisations that owe
duty of care to others in the conduct of their affairs or
in the course of their operations. We shall in particular-
discuss Lawyers, Doctors and Bankers as our illustrations.
We shall end the discussion in the chapter by discussing the
standard of care to be exhibited by persons especially with
regard to the kind of activity undertaken, the type of
person involved, the difficulty or otherwise in bringing the
situation under control and whether the person fiom whom the
duty is required to be exercised is a professional or not.

Chapter three of the work shall deal with remoteness
of damages. Under this chapter we shall be discussing
instances when even though a person is negligent with regard
to performance or non performance of a certain duty or
function, yet his inability is not the fundamental cause of
loss or injury sustained by the complinant. Two principal

test of remoteness of damages viz the direct consequences



test and the foresenbility test shall be our man sub-topics
in this chapter. Under them we shall also discuss the
egg-shell skull rule, extent of harm rule, to the extraneous

matters rule, manner of occurrence of damage and the type
of harm respectively.

Chapter four of the work shall be aentred on the
principal defences to liability in negligence. This include

contributory negligence, volenti non fit injuria, inevitable
accident and limitation of action.

Finally, in the concluding chapter, i.e. chapter five,
a summary of the whole work shall be made, observations
concerning the adequacy or otherwise of the law or it's
implementation shall also be made and based on our
observation Appropriate suggestions or recommendations

shall be made on how to improve the law or how best to
implement it.
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1.0 THE DUTY OF CA'E
1.1 INTRODUCTICNg

If not in practic:z, at least in theory basicnlly all
aspects of human activity is today likely to be rested for
social adeaquacy by one or the other of the principles of
1aw of negligence, It is for this reason that for any
indepth research in modern law of torts to be successful,
mention must be not only be made, but a cetailed survey
of this area of the law is expedient,

Yowever, the tort of nezligence became recognised in
law ns & seperate and inderendent group of liability
only in the nineteenth century, Before this period
it was only treated ag a mental element in ‘hs commission

of other torts,

it 1s however, not sny act of carelessness that is
actionable uniar the law of negligence, To this end,
the tort of neglisence has been defined ag a the breach
of = lezal “uty to teke care which results in damage
undersired by the defendant, to the plasintiff, Therefore,
for one to succéeed in en action for negligence, he
must prove the following:

a) the existence ©f a duty to take care owing to

the complainant by the defe:dant,
b} breach of that duty by the defendant and

¢) danage suffered by the plaintiff as » result of
the defanda.t's bdresch of the duty to teke ceare
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1.2 NATURE CF THEK DAY CF Caités

It is not in all cases thrt neslli . once Lrings about

11sbility for damege ceoused a® » result, Liability
can only occur where there is s legal duily on the part of
the rerson concern to take cere, Indeed it has teen
submitted that negligence cannot be coumitted in the *1r.1
Therefore, a person may be »®* negligent ns he likes
provided he does not owe any one duty to take care, It
may be arpgued that the word 'Cuty' {2 not limited to the
tort of negligence but a feature of a2l torts, 'or exsmple
there {s » legal duty not to commit assault or battery,
not to commit defamagtion or mizance e.t.ce ‘lowever, it
has been subaitted that all that 'duty' implies in these
other torts is that you must not comuit thel.? It does
not shade liiht on their essential conetititents, for
example, it did not esy whet the pleintiff must rrove in
order to be successful In & case of assult. Freach of a
duty i the zont imrortant element of the 'ort seconded
obly by damage to the plaintiff,

ihe existence of the duty of eare iz therefore very

essential and crucial for the purrose of determining
lisbilifity in the tort of negsligence. Zhe need for this

duty of care has been expressed dy lLord »hrit where he

snids-



All that is necessary as a step to establish
the tort of actionable negligence is to define
the precise relationship from which the duty
to take care is to be deduced. It is, however,
essential in Inglish law that the duty should
be established: the mere fact that a man is
injured by ancthers act gives in itself no cause
of action if the act is deliberate, the party
injured will have no claim in law even though
the injury. is intentional, so long as the
other party is merely exercising a legal right;
if the act involves luck of dhe care, again no
case of actionable negligence will arice unless

the duty to be carefuhexists3
Thus, a person is entitled to be as negligent as he
pleases towards the whole world provided that he did not
owe them a duty to take care.? And unless it is established
(i.e. the duty to take care) any action in negligence is

bound to fail. What then is the criteria for determining

wvhen a person owes a duty to take care?

The principal criterion for this (especially where
there is nogprecedent) is said to " be that of

'foreseability' of 1njury.5 In otherwords the defendant

muat be proved to owe a duty to the injured plaintiff to

act or not to act the way he acted. Therafore one can
- rightly say that some one who is suppose to fof@nae that
hls conduct may cause injury to another if he does not

take reasonable care is thus under a duty to take care,

The circumstances under which a duty to take care
exigts have been gradually developed by the courts via

their decisions that in certain cases there was a duty

and in others t'ere was none, There have however been

difficulty in laying down a general principle for
detergining the existence of the duty to take care.
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The first attempt in this regard wag made by Lord Eisher

(then known as Brett M.R.) in the case of Heaven v. Peuder®
who stated ag follows:
" Whenever one parson who is by ciroumshances placed in
such a position with regard to another that everyone
- of ordinary sense who did think would at once recognize
that if he did not use ordinary care and akill in
his own conduct with regard to those circumstances
he 'fonld cause danger or injury to the person or

property of the other, & duty arises to use ordinary
- care and 3kill to avoid such danger,’

. Tﬁﬂf? e R

This principle was said to have been stated ioo wide.7a

I£ appears that even Lord Eisher himself realised this

fact because he later restricted the formulation in ILe Laivie.
v, Gould o by stating that "if one man is near to another

or 1s near to the property of another a duty lies .upon

him not to do that which may cause personal injury to that o

 :;_ other, or may'}njure hig property".

However, the moat popular generalisation of the rule
determining liability is to be found in Lord Atkin's

neighbour principle. He stated the rule in hig Obiter"

dictum in the case of Donoghue v, Stevehsona thusa:

The rule that you are to love your neighbour )
- becomes in law, you mugt not injure your neighbour;
and the lawyers question, who is my neighbour?

receives a restricted reply. You must take reasonable
care %0 avoid acts or omuissions which you can
reasonably foresee would be likely to injure your
neighbour. Who then in law is my neighbour? The
angwer seems 10 be - pergons who are go closely and
directly affected by my ect that I owmght reasonably

to have them in contemplation as being uo affected

when 1 am directing my mind to the acts or ommlsSLOns
.. which are called in question. '

1



5.

In that case, (Donoghue v, Stevenson) a manufacturer of
ginger - beer had sold to a retailer ginger-beer in an
opaque bottle, The retailer in turn sold it to ‘A’ who
entertain a friend of hers with it's contents among which
wag the decomposed remains of a snail which has entered
the bottle at the factory, The friend sued the manufacturer
for negligence alleging that she became seriously ill

as a result of drinking the ginger-beer manufactured by
the defendant which contained decomposed remains of a
snail, No contract existed between the plaintiff and the
defendant which means that going by the doctrine of
privity of contract, the defendant owed her no any
contractual duty of care, However, the House of Lords by
a majority decision hold the defendant liable in tort
because accq;ding to their Lordships, he has a duty to
ensure that the bottle did not contain any noxious matter
which will be harmful to the consumers of jliés- product and
that duty has not from all indications been discharged.

By this decision it is now abundantly claar'that’éﬂé
doesn’'t need to kmhave a contractual relationship with
another before he can sue him for damages he suffered ag

a roesult of his acts or ommissions if he can prove to the
court that he is of the class of persons the defendaat
aught to have them in contemplation when directing his

mind to the acts or amission which gavé‘rise to the case.
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It isfimportaut to know algo at this Juncture that
) haighbour in this case does not necegsarily mean physical
proxinity alone but it means both physical and legal

proximity, This is because there may be instances when one

may be rhysically cloze to another but yet his acts or

omissions may not come within the ambit of this principle.””fr

For example one may have a plot adjoining that on which
the other has just erected a house, and the second man may
build a house which shuts out the view of the first house
and depreclatea its value. He owes no legal duty not to do
this but he haa caused injury to the man near him. On

the other hand one may be miles away from another but yet
hig act may come within the ambit of the principle, |

A good illuatration is the case of Donoghue v, Stevenson
already expl#ined, | o .

The rale has been applied t¢ manufacturers of carag,

buildera’o, makeras of weaWing apparels11, suppliers of
food sture'? e.t.c, - o

.
| The éictum wag not itself the ratio dacidendi of the
case but it proved very useful and important for the sinmple
reaszon that through it, there emerged for the first tine .
a naw category of duties viz:the duties of manufacturers

of goods to ultimate consumers, independent of ssmeontract.
This has led to reat all doubtis about ;Lether the tort
of negligence wag capable of further expansion or not.

o

The courff?erdict clearly shows that judges are now
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focusging their attentions on new development especially

that of ;;séproduction and complex marketing of good
involving 80 many intermediaries between the manufacturers

of goods on the one hand and the consumers on the other,

And have by delibrate and conscious work of judicial law
making, decided to impose on manufacturers certain minimum
standards of care, However, Lord Atkins neighbour priénciple
bave been criticised as having been stated too wide‘a.

It's critics allude to it's limitations'* and the lack of

procad-loo15 ag their grounds for such criticisms.

It is therefore the view of some of the critics that each
case should (especially where there is no precedence) be

decided oﬁ it's own merits through careful examination to
establish the existence or none existence of the duty to

take care.‘s. One of the frontline crities of the neighbour
principle in the person of du Parca L. J. aired his own

views in the case of Deyong v, Shanburn17 as follows:

There are well-known words of Lord Atkin in Donoghue
v, Jtevenson as to the duty towards one's reighbour,
It has been pointed out (and this only shows the aigf
difficulty of stating a general proposition which

is not too wide) that unless one somewjat narrows
the terms of the proposition as it has been stated,
one would be including in it some thing which the

law cannot support, It is not true to say that
wherever a man finds himself in such a position that
unless he does a certain act, another person may
suffer, or that if he does something another person
will suffer, then it is his duty in the one case to
be careful to do the act and in the other case to be
careful not to do the act. Any such proposition

is too wide. There has to be a breach of a duty

which the law reccgnices, and to ascertain what
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the law recognises regard must be had to the

Qecisiocns of the courts,

i1t appeared lord Atkin !imself later modifled his
wide rroposition and m-ke it reagrictive wher he said
reverybody whether ¢ischerging a public duty or not is
under a comuon law cduty to some persons in some Clrcumstances
to concduct himself with reasonable care so =8 rol to
injure those rersons likely to be affected by his wont
of car--1ﬂ Since the use of the phrases 'some persons'
and 'some circumetances' clearly showa that it {s not to
all classes of peorle or in all circumstances that one
bears the cuty to take care, Ihils {2 in contradistinction
to ths orinciple he formulated earlier in _onoghue v,
Stevenson (Supra) which tend to sugzest so. It is
hereby submitted thet this leter molification rerresents
a better postulation of the law aince as we have alraedy
seen it 1 not in all ceses that proxmimity (whether legal
or physicel) goees elong with 4t n duty to take care, In
otherwerds it is rot In all c ases where haru {s
foreaeable that the Juty to take care 1a oved, iolicy
issues are a times anlso taken into account in deciding
a cage, This heve nothing to do with the {asue of
proximity ¢nl se pe!ghdhour crinefinle c“oes not aprly to
it,

Cne nuestion which one may be tempted to ask is
wvhether the nelghbour prineiple is extensible to purely
physical hera end jurely financisl hare? One msy answer

the asbove cuestion in the affirmative because of the
follovwing



Judgements of the courts:

‘.(a)

(b)

(o) &

o . 1 -." . .
Junior Books Ltd V, Veitechi Co, Ltd: ? Here, 1t

was held that a nominated specialist sutcontractor

might be liable for economic loss caused to the

building owner by negligent performance of the sub-
contracted work, in circumstances where the building
owner had, to the sub-contractors knowledge, relied

on his skill and experience. .
I | »0 o o
McLaugwin v, O'Brian, In this case, one of the
cthildren of the plaintiff was killed and the other two
plus her husband were seriously injured. The plaintiff
herself was at home miles away from the scene of the
accldent but when the news of the accident reached her

and wag taken to the hospltal where she wes shown the

inJured members of her famlly and told that her youngest
child was dead, she suffered severe shock, organic depres-

sion and a change of personality. The House of Lords
i

extgnded the doctrine of nervous shock an& held that her
1njury was foreseable by the defendant and was thus
1iab1e. - ' :  ? .

?

21 s _
Attia v, British Gas PLC. The defendant's men

nachine

‘had been installing central heating/in the plaintiff's

houLe. When she came home that afternoon she found smoke

coming out of the left, and by the time the fire brigage

' arrived the house was full alight and burnt for four
|

hou#s. The court of Appeal held the defendant liable.
Thus onece again the neighbour principle has been extended

X "_.g;‘..'
oo ek
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1.
to the Shock guffered as n result of seeing damaged done to

one's property,

We have seen that in Donoghue v. Stevenson (supra), that
the act of tle defendant was the direct cause of the harm,
In others words he caused the harm himself, he did not
just allow it to occur. The next question then is, is the
principle extensible to thoae who simply let the damage

to take place? Here too the answer is positive going by
ithe following decisions of the House of Lords:

(a) Dorset Yacht Co. Ltd. v. Home Office:2> Some boys
escaped from a borstal institution one night when the
three officers in charge of them were contrary to
instructions, all in bed., They boarded one of the many
vessela in the harbour, started it and collided with the
Plaintiff's ;;cht, which they then boarded and caused
further damage to it, The ownera of the coapany sued the
Home Office as the Government Department responsible for
prisons and boarstal homes. It was held that the home
office was liable in damages to the plaintiff,

(b) Anns v, L. B, of Merton:>> In this cuse, the
plaintiffs who were lease holders of flats in a block
built by one Walcroft brought an action against him
(Walcroft) claiming damage for breach of;Contract and of
the undertaking implicit in section 6 of the Housing Act
of 1957, because barely 8 years after the completion

of the building, it started developing some cracks on the
wall and the floors started to '31t. This according to
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the plaintiffs,was as a result of poor foundations. They
also issued a writ againot the Local authority, claiming
damages for negligent failure to inspect the foundations
or to detect, on inspection, that they were shallower than
was required by bye-lawa or as indicated on the approved
plans. It was held (concerning the position of the local
authority) that it has a duty of care in the application
of it's bye-laws to owners and occupiers who might suffer

injury as a result of it's negligence.

Howvever, the gbove case:distinguishable from the more recent
case of Investors I1.C.P, Ltd. v. South Beds D.C. 2%
where it was held that the local authority was not liable
for the approval of plans for ware houses and design for
their foundations which were later found to be faulty,
This is bemmuse in the earlier case (i.e. Anna case)
focus was on the protection of occupiers of buildings
which are faulty for damages to their persons or properties
not on the building developer himself against economic
loss in carrying out a building project as wasfthe case
in the later case (i.e. investors I.C.P.” Ltd.} v,
South Bed D.C.). This distinction was drawn by Shade L.J.

when he said:

The purpose for which the legislature has confered
the supervisory powers over building operations

on local authorities is to protect the occupiers of
buildings built in the local auth®rity's area and
also members of the public generally, against
dangers to health or personal safety, It is not

to safeguard the building developer himself
agZainst economic loss incurred in the course of

a building project, or indeed anyone else against
purely eccnomic 1035.25
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(ne may finally say that Lord Atkins dictum has brou;&E
[* B

a lot of succour to those who in the past suffered harw

as a vesult of the heedlees mcts of others a2nd yet

20 uncompensated because the position of the law now is
thet Bf someone is harmed either physically or economically
by the ect of enother he cen cleim damages from that

other sven if he is s complete rtranger to him »s far as
the Commisgion of the ect itself ia concern, provided he

is within the renge of legsl proximity. An example of

a situation where damages was cleimed as o result of

pure economic loss can be scen in the cage of Junjer

Pooks v, Veitehi Co, Ltd.?f However, there appeared

to be = contracdiction between the decision, between this
case and an earlier one in ‘partan . teel 'td, v, Mertin
snd Lo.zT Tn this case, the defendant negligently cut

off the pleintiffs power supvnly and damegec metal beling
processed, The plaintiff pecoveracd the depreciation in
value 0! Thet metal but was cenied the loss of profit
which he would hawve had from further operations dusing

the power wut, Ihe coniradiction stems from the fact

that the second arm of the pluintifi’'s claim was on purely
economic loss Just as in the case of junior books where the
rleinti ff successfully claimod for expenses in re-laying
the floor and loss of profit occassione! because o! the
speciallst sub=coriractors negligent laying of the

floor in the plaintiffe ‘actory but while Jjunior books was
successful , “psrtan teel was not,
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{ne may say here thot since Spartan 3teel's case was

- deckded before that of Junior Books, the House of Lords

" decision may be takem to mean a breakaway from their former
w decision having, may be,discovered later that i1t was B

declded per incurium and adopted the dissenting judgement

of Edmind Davies in that case (Spartan Steel v, Martin & B
Co.) which was to the effect that because the loass of |
g pr&fit on abandoned further operations was the foreseablé o
and direct conscquences of the negligence, the reasoning
: which made the loga of profit om the interrupted operation

recoverable applied to make the further loss of profit

’ likewize recoverables

1¢2 HEASONABLE FCRESEABILITY

This is one of the dominant concepts in the law.bt.".
. negligence.? By it, a person can only be under a duty to
take oare if he can forecsee or ought to forsee that hias
conduct may cause injury to some one 1f he do not exercise
due care, Forseability is essentially a qusstion of
fact and hence csn only e determine expost fagtor

(1ses objectively) by taking into account the facts or
circumstances that gave rise to thes case %ggggtconsidera—
tion, Thusg in order to determine whether/an act is
negligent, one should alse determine whether any reasonagble
~ pergon would forsee that the act in qufbstion is the

type that can cause damage.za



.

2 The victim of the acts or omissions of the defendant
must therefore be a forseable victim, in order %o succeed
in his caaé. This does not mean that he must be someone
who i3 indentifiable by thes defendant, A1l that it means
18 that he should be one who fall in one of the claases of
circumstances that injury is foreseable, Thus, where
defendants with staiutory authorityjexcawated a trench

in the atreet after taking precautions for the protection
of passere~by which were sufficient for normal gighted
persons but the plaintiff, who was blind, suffered injury
becausa the precautions were inadequate for him, it was
held that the number of blind persons who go about the
street alone was sufficient to require the defendants to
have them in contemplation and to take precautions R

wppropriate to their condition.29
»

However, the concept of the reasonable foreseabilitf.’;:
18 not applicable to all cases where there is foreseability
of injury., For exgmple if after noticing some damage to
his crop on his farm, Someone decided to set a trap at the
Place where the damage occur so as to catch the thing that
has been causing the damage, if someone goesg into the farm
and i8 caught by the trap, he cannoi claim zny damage
because entering into the farm is an act of tresspass
and he can ultimately not be allowed by the law to benefit
30

-
from hia wrong. The limitation ¢f the concept of

reagonible foreseabllity stens from the fact that the -
neighbour principle which laid down the gencral duty
Dgégquégiby Lord Atkin is itself limited in spplication a
ag We have already seen, .:f” . 735? '

|
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A better approach have however been found for this

problem now through the judgment of Lord Wilberforce in

Anns's case,’ 'where he stated that:

Through the trilozy of cases in this House

- Donoghue v, Stevenson (1932) A. C. 562,
Hedley Byrne & Co. Lid, v, Heller & Partners
Ltd (19¢4) A. C. 469 and Dorset Yacht Co.

Ltd, V. Home Office (1970) A. C. 1004, the
position has now been reached that in order to
establish that a duty of care arises in a
partisular situation, it is not neceasary to
bring the facts of that situation within

those of previous situations in which a duty

of ca¥e h23 been held to exist. Rather the
question has to be approached in two stages.
Rirst one has to ask whether, as between the
a}leged wrong doer and the person who has
suffered damage there is a sufficient relation-
ship of proximity or neighbour hood such that,
in the reasonable contemplation of the former,
carelessneas on his part may be likely to cause
damage to the latter - in which case a prima
‘facie duty of case ariges. Secondly, if the
first question is answered affirmatively, it is
negessary to consider whether there are any
considerations which ought to negative, or to . .
reduce or Yimit the scope of the dutly, the
clasa of person to whom it is owed or the
damages to which a breach of it may give rise,

Examples are cases where the clasa of potential plaintiffs
was limited to those persons who showed that th;} have
relied on the correctness of statements made.32 Another
example are cases involving economic Loss where a duty,

having been held to exist, the nature of the recoverable
dampges was linited-33
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1.3 DUTY CF CARZ AND FIN'NCTAL OR ECONQYMIC LC3S.

Formerly, the gencral rule was no doubt that the legal
duty to take care to avoid causing injury to others which
exists at common law is restiricted to physical injury
either to the person or his propsrty.34 Lord Denning M. R.
commenting on the earlier stand of the law has the
following to say:

I think the question of recovering economic loss

is one of policye. Whenever the courts draw a line
to mark out the bounds of'duty' they do it as a
matter of policy so 2s to limit the responsibility
of the defendant, Whenever the courts set bounds
to the ‘damages' recoverable - saying that they are,
or are not, too remote - they do it as a matter of

policy 80 as to limit the liability of the
defendant.35

The above statement shows that the former stand of the

law was essentially based on policy - limiting the liability
of the defendhnt,but not actual legal considerations,

This former stand of the law can best be illustrated with

the case of Gattle V, Waterworks 09.36. The defendants

had laid a water wain which was defective, under a turn
pike road. The resulting leakage of the water serioualy
hampered the contractor's work of tunnelling underneath the
road causing him to suffer a loss of profit on his contract
with the road owners. The court express regret for

deciding that the plaintiff had no cause of action because
in the words of Blackburn J:

If we did mso we shall establish an authority for
saying that, in such a case as that of Fletcher v,
“Rylands, the defendant would be liable, not only to
an action by the owner of the drowned mine, and by
such of hig workmen as had their tools or clothes



degtroyed but also to an action by every workman
and person eaployed in the mine, who in consequence
of its stopp e made less wages than he would
otherwise have done, And many asimilar cases to which
this would apply tmight be suggested, It may be

aaid that it is just all such persons should have =a
compensation for such loss, and that, if the law does

not give then redreas, 1t is 1mper¢ect, perhaps it may
be 30, 37 : _ : Lo

. ".. .

A similar conclusion was reached in.tgé case of.Bféndoﬁ
Electrical Engincering Co. (Leeds) Ltd. v. William Press

& Son Ltdlq. Here, the defendants negligently damszed a
water main causing it to burst and the escaping water
damaging an elecirical cable, whereby the power at the
Plaintiffa factory was cut off and work waa brought to

a stand stlill for some hours, resuliing in wasted wages

and lozg of production. The defendants were held not liable
on the grdund that they owed no duty to the plaintiffs,
Lord Denningel. R. has advocated a different approach tow \
thig issue of econcmic loss and the question whether )
or not a duty is owed by a defeqdant to a pulticular f“':NJ
plaintiff. He soid: - S |

The more I think ...... the more dlfflcult I find
it to put each into it's proper pigeen-hole,
Sometimes 1 say there was no duty. 1In others: -
I say the damage was too remote, 56 much so that
I think the time has cune to discard those tests
which have proved elusive. It sSseens to me better -
to consider the particular relatlonship in hand,
and whether or not, as a matter of policy,
economic loss should be recoverable or not.39

In 1969, the former rigid judicial attitgdes towarda
recognising 1iability with respect to purely economic
interest étarted rolaxing and wind of change started

blowing 4in the direction of their recognition., So in the
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case of Celanese v. A, H. Hurt (capacitors) Ltdyo where
strips of metal foll blew across from one factory on a
trading estate and short circuited the bug-bars of the
electricity sub-station, thereby bringing another factory's
production to a grinding halt, as a result of the ensu Ying
pover failure, it was held that the defendnant's did, -
indeed owed the plaintiffs a duty to take reasonable

care to prevent the foil from escaping from the plaintiffs'
factory premises in such away as to foul the exposed

conductorg of their electricity supply.

The decision in Celunese's case was held to have been
decided correctly in the case of 3.C.M. (United Kingdom)
Ltd V. W. J. Whittal and son Ltd1¥1 In that case, the
defendant contructors were preparing to build a boundary
wall when ;Ley negligently pierced and danaged an 11,000
volt cable running alongside the road and thereby cut off
the electric power to the plaintiffs factory as well as to
many other factories. The plaintiffs have suffered
severely especially from the power failure which lasted over
seven hours, because they had molten metalsy in their
mgchines which solidified owing to lack of heat, It was
held that the contractors were liable for the material
damage done to the plaintiffs and the loss of profit actually
cauged by it but that it does not extetd to any other

ecohomic Loss, which was too remote and therefore irrecove=
rable.
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This decision was also followed and applied in the
case of Spartan Steel and Alloys Ltd V, Martin and Co.
(Contractors) Ltd?:, Here, the defendants employees
negligently damajed an underground electricity cablé.
whilst digging up a road so that the power supply to the
plaintiffs factory was unexpectedly interrupted for more
than half a day. During the time it took to restore the
power, the plaintiffs had to pour the molten metal out of
their furnace to prevent the metal solidifying and getting
damaged. Thereafter the plaintiffs could not keep the
metal hot enough to complete the melt so that it
deteriorated in value by £368 and they lost a profit from
the sale of such metal from that melt amounting to £400,
Again, they could have completed another four melts in
the ordinary course of production, during the time that
the power ce@t had lasted, Had it not been for the consequences
of the defendant's negligence the plaintiffs would have made
«a profit of £1,767 in respect of those four melts lost to
them. At the triagl it wes conceded by the defendants that
the plaintiffs were entitled to judgement in respect of
£368 Loss but denied 1iability in respect of the economic
loss sufferedjthnt is the anticipated profits. When the
case went on appeal, it was held by majority decision, that

the plaintiffs were entitled to recover the £,00 claimed in

damares, since the loss of profit from ﬁhe melt was

foreseable financial locss immediately ésnsequential on the
foreseable physical damage to metal but thzt they were not
entitled to recover the economic loss of £1,767, which was

independent of the physical damage.




Thia position is howaver unstable now in view ¢of the

43
decision in Junior books Ltd. V. Veltich & Co, In that
case, after arriving at the conclusion that the plaintiffs

are entitled &to the damazes thej sought, Lord Roskill
- then said: | ” e

i
B
1

If my concluaion be correct, certain of theg can

no longer be regarded ag good law and others may
have to be conaidered afrosh hereafter, for example
whether the decision of the majorily of the court

of appeal in Spartan Stedl (1973) Q. B. 27, is
correct or whether the reasgsoning of Edwmund - Davies
L. J, in hig dissenting jud"ment ia to be - -

prefer*ud.hh
In a recent decision of the Supreme Court in the cass of
Chief Patrick A. Abugonwan Ve Merchantile bank of

Wigeria Ltd claim in reaspeect of pure economic loss wasg

uphald and the 19th cantury view that a tort cannot arise
from a bréach of contract was dropped. Tha faet of the
case was as'%ollows: The appellant (Chief Patrick A. ..
Abusomwan } entered into an agreement for the importa-
tion of Cement from time international corporation

New York through one Mr. Bassey and Mr. B. R. Tucker
(i.e. Manpging Director of Heilit Nig. Ltd. In line
with the terms of the agreement, the appellant obtained
a guarantee from his bankers, the New Nigerian Bank Ltd
in favour of Mr. Bassey. 4 clause in the gguarantee
rrovided that all documents, drafts, bills of lading and
invoices consequent upon the latier of oredit should he

drawn in favour of Chief P, A. Abusomwan (the appellant)

. and should be endorsed o New Nigerian Bank Limited,
Head Office Mission Road Benin-City,
| _
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Contrqry to The above clauqe, the defenuant/respondent
Bank (1.e. Merchantile Bark of Nigeria Ltd) directed that

the documents be drawn in favour of Heilit Nigeria Ltd and

endorsed to the bonk., As a result of this non-compliance

the defendgnt/respondent did not inform New Nigeria Bank
Ltd atout the arrival of the cement but instead they
informed Heilit Nigerda Ltd, Mr. Tucker took delivery
the Cement consignment before the appellant, Mr. P. A,
Abusomwan became aware of its errival and sold 45,200
bags out of the total consignment of 8,000 bags shipped
to him (Mr. P. A, Avusomwan). The learned trial Judge o
found the defendant/resporndent liable for negligence as
sued. The defendsnt/respondent appealed against the |
Judgement of the Hipgh Court Judge to the Court of Appeal
whicﬁ allowed their appeal on the grownd that the |

defendant/reSpondent was not a party to the contract of

guarantee.

Bein% dissatisfied with the decision of the Court of
Appesnl, the appellant then finally appealed to the Supreme
Court where it was held among others that the 19th Century
view that!a tort cannot arise from the breach of contract

has how been discarded znd the law now is that an action

in tort for negligence cen arise from a contract and that

where a person 1s injured from a transaction ariskng from
the contract of two persons, the third pgrty is not precluged

from teginning an action on the ground that he was not

a party td the contract or noneperformance of which has
resulted in the damage towards the contracting party
extended to 2ll such perscns who were likely to be injured
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1

by the acté or oﬁiﬂsions of the defendant; these are the
" neighbours in contemplation or who ought to be contemplated

f ‘hy the defendant. Appenl was conseguently allowed,

[

This case (i.e. Abusomwan v. Merchantile Banks of

_f Nig. Ltd.) 1aid down some requirements for the establishment

of the tortosf negligence which bring about economic loss

" viz: proximity of the partics to one another and in cases

" where the case arise out of contract, the elaimant should
show (even if he is a third pariy to the agreement) that
he suffered damage as a result of the misperformance or
non-performance of the defendant's part of the agreement.
With regard to the former {(i.e the notion of proximity)

the sense in which it is used here refees to legal proximity,
Therefore it 4is not necessary that one should stand in
physical proximity to the defendant hefore becoming - .
successful in his case, but all that is regulred 1s whether
the logs suffered by the c¢laimant is the result of the
direct and uninterpsupted act of the defendant oF note Once
the queation is answered in the affirmative then tpe
plaintiff will succeed in his case even if they are miles

away from each other, | e

_ With regard to c¢laim arising cut of contract however,
Qhat is important to be considered here €3 the scope of the
contractural defendant's liability. In othorwoeds to what
extent caﬁ a defeadant whose linbility is a product of
breach of icontractual agreement be made liable in negligence
to the tpiaintiff? 43 far as the decision in Abusomwan's

cage l1s céncarncd, it can be gaid that the liability of

the contractual defendant e¢xtend to all those persons who
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are likely to be injured by the acts or omissions of the
defendznt because joing by Lord Atkins neighbour principle,
they are the neighbours in contemplation or who ought to

be in contemplation by the defendant,

It i3 however dangerous for the Supreme2 Court to merely
lay down a general princiyle without making any specifica=-
tion on the nature of the transaction that will justify
the contractual plaintiffs claim in negligence, This is
becazuse the situations in which economic loss can occur is
80 great that theezmamenunciationof gencral rules dealing
with such loss ought to be avoided.

Again in view of the fact that Ann's case have been
criticise by text writters, it may scecem improper for the

Supremeg Cour$ to rely wholly on the case in arriving at
‘a decision as they did.l+

1J+ NEGLIGENT MISSSTATE:_iT AND ECOHMIC €&
FINANCIAL LC33.

The reluctance of the courts in holding that a duty

exist in tort to avoid causing ppecuniary loss alsoc applies
in relation to careless statements, It is remarkable that
even Lord Fisher and Lord Atkin in their often-cited
statements on this matter did not lay the duty in a wider

term so as to include pure financial Or'économic loaa.
)

L7
For example Lord Fisher. spoke of "injury to the person
8

Y
or property ©f the other.,” While Lord Atkin referred

only to peraonal injury in this regard, This means that



no action is maintainable in respsct of pecuniary damage

from negligent misrepresentation,

v i"___ .

This however, does not mean that the law refuses to
protect some one's financial or pecuniary interests. The
existence of the whole law of contract and such torts as
intimidation, deceit, injurious falsehood, conversion and
conspiracy adequately show the high level of protection
given, and in addition someone can further protect these
interests hy express contract. For example one who suffers
pecuniary 1§as as a result of an inaccurate or false state=-
ment made eith&r $0 himself (i.e. deceit) or to others
(1.0, injurjous falsehood) may have a remedy; but in each
case the la; will require that one should prove dishoneaty
and not merely carelessness, Also, 1t is a fundamental

»
principle of the law of contract that damages are no

. 9 '_1';5' S
- rocoversble for an imnnocent misrepreaentation.h

In tha%case of Candler V. Crane, Chrigtmag & 0050

it was held that there is a distinction between tﬁe

negligent circulation of Chattels and the iasue of negligent
misrepresentations. There was liability in the former but
not in the later, and the distinction was not affected by

the case of Denoghue V, Stevenson.s1 Therefore, the position
of the law remaing that unless there was fiduciary |  _
relationship between the defendant and plaintiff (e.gz. as
betwsen solicitor and eclient) there was no duty of care to
uvold causing purely ccononic loss thrqugh negligenyd

mig-ntatements,
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 In 1963, the House of Lords unanimously decided in
thé case of Hedley Brye & Co, Ltd V. Heller & Partners

Ltd : that in principle there was no distinction between
financial loss and physical loss, so0 that whenever there
was a special relationship in existence, there was a duty
10 take care in making statements, a breach of which would
found 1iability for either type of loss suffered, unless

there was a disclaimer of responsibility.

In that case, the plaintiffs who were advertisihg agents,

- had booked space and time on behalf of a customer, Easipower

Itd, under a contract which makes them personally liable.
Because of the doubts they were entertalning about: 1 
Easipower's financlal standing, they asked their bankers

to obtain from the defendants, merchant bankers with whom
Easipower ®id had thelr account, g statement on it's
financial standing. T7This was done first of all by telephone
when the defendant's said. We believe that the company
would n;t undertake any commitments they were unable to

fulfil." Three month's later, the plaintiffs.through

- their bankers, asked whether Easlpower were trustworthy to

‘ fhé extént of £100,000 per year., The defendants replied
in a 1étter headed., "For your private use and without |
responsibility on the part of this bank or it's officials®
that Eﬁsipower Ltd. were a "....reSpeEtably constitqted

compani considered good for ordinary business engagements"
and that your figures are larger then we are accustomed to
see," Relying on the meaning of this statement the
plaintiffs refrained from councelling the advertising

contract, and when Easipower Lid. went into liguidation
loss the sum of 217,661 1Bs. 6d.
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The plaintiffsg abandoned an allezation of fraud, but
maintained that the defendnnt'a reply were given in
breach of their duty of care. The trial court held that
the defendunts were carcless but that they owed no duty

of care. The court of Appeal affirm this Jjadgemant,

ﬁ _ But upon a further Appeal to the House of Lords, the

© Judgnent was affirmed but on a different ground namely

"l disclaimer of regponsibility. From this decision, the

| following poinis were clearsg

(1) AJéﬁty of cére will exist only ﬁﬁere fherelié é.“
special relationship between tho parties, In
Haedley Bryne's case, majority of the judges were of the
view that a special relationship exist whenever, in the
circumstances: (a) 1t was reasgonable for the plaintiff to
have religp upon the care and skill of the defendant who

made the statement (b) the defendant knew or ought to have

known that the plaintiff was relying on him, Therefore
professionul advisers such as accountants and auditors,
bankers, commission agents and surveyors will ‘oWwe a duty
of care to their customers in respect of any professional

adviege given,

{(i1) No duty of care will arise where the advice is given
on purely soclal occassion, since it would be neither
foreseafle by the defendant that the Raintiff weunld

rely on the advice, nor reasonable for the plaintiff to
do0 so, | | .
{‘.
i



" Ltd marks a significant extension by the

-~ of the Hedley Bryme principle. The facis
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(iii) A non professional person who gives information

or advice on a 'business occassion' (e.g. one trader
advising another 23 to the credit worthiness of a potential
buyer) owea a duty of care, atleast if he has a finanecial

interest in the trunsacticn in question.

The Xcase ¢f Imarsel Chemical Co. Ltd, V. National

:Bank of Nigeria Ltd.su provide a good illustration of the
application of the liedley Bryne principle in Nigeria,

In that c&se‘ﬂ, a pharmaceutical company applisd to the
plaintlffs for credit facilities, The plaintiffs were
preparad to give the credit, but insisted upon a reference
from‘a' Company's tankers. *A' Company produced a letter
from the manager of the Enugzu branch of the defendant
‘bank which stated that‘A' Company was a good customer of
the bank and was credit worthy to the amount of ¥3,000.
This statement turned out to be untrue, and the plaintiff
incurred loss of about ¥3,000 in respect of money lent to
‘A' Company and not repaid, Delivering judgment on the
case, Okagbue sald in ter alia that: “In the idstant
case, there can be no doubt that the defendant's managar
knew that the plaintiff s would place reliznce on his

gstatement, T find as a fact that ' they did, and that the
” statements were negligent, On the authority of Hedley

Bryne, T hold that the plaintiff's claim succeed."

T - : : v W
S : .

The decision in Agbomnagbe Bank Ltd., V. €. F. A. 0.55

Nigerian Courts

of the case are
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briefly as followa: During a period from August 7 to
October 5, a trader, who had an account at the Shagamu
btanch of the defendant bank, gave the plaintiffs a number
of Cheques xfor goods supplied to her., The plaintiffs
handed each cheque as soon as it was received to their
bankers, the Bankx of West Africa, for collection and

the latter duly sent each cheque to the defendant bank's
headquarters. at Ebute-lletta, Lagos. The cheques were
returned to the bank on October 10th in a bunch all
dishonoured. Having failed to recover from the trader
the amount represented by the cheques, the plaintiffs
brought an action for negligence against the defendant
bank alleging that, according to banking practice, there
had been undue delay on the defendants part in returning
$he cheques, and that this had misled the plaintiffs into
believing t®at the cheques had been paid, The plaintiffs
contended that if the earlier cheques had been Ppeturned
dishonoured within a reasonable time, the plaintiffs

would have stopped delivering more goods to the.trader,

and therefore would not have lost the amount represented

by the subsequent cheques,

Adedipe J. in the Lagos High Court was of the view
that cheques sent from Lagos to Shagamu should, if not
paid, have been returned within a week and that
Agbonmagbe Bank had failed to fulfil itls duty to return
them in the ordinary cause of business to the bank of
West Africa within a reasonable time with an intimation
that they would not be paid. The learned judge held that
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the detendant bank was in a breach of it's dutly of care
ougdfto the plaintiffs in negligence, The dcision . of
Adedipe Jo was uphold by the Supreme Court, Delivering |

the Judgment of the courty Brairamian J. S. C. said:

Hedley Bryne and Co, Ltd V, Heller and Partners

" Ltd, shows that bankers normally owe a duty of
care to persons whose bank 1s making e.... an
inquiry on their behalf, There iz a business
practice among bankers in regard to chequesy, and
we think that the defendant bank ought to have
followed ity to avoid it being thoughty as it
would reasonably have been thought by the C.F.A.0.,
that (the traders) chegues were being paid. On the
limited evidence in the case, we do not think the
learned-judge erred in deciding that the bank had
a duty of care towards the C,F.A.0., and was liable
for negligence caused by itt's negligence,Sﬁ

This decigion no doubt goes  further than the Hedley Bryne

principle because there was no actual mis-statement by the
! x : o

detendant ballk made in return for any inquiry by the

plaintitrs on their bankers. It is not suprising there-
fore that a differently constituted Supreme Court refused to
press the Hedley Bryne Principle further in the case of

-

African Continental Bank Ltd v, A. G. ¢f Northern Nigeria.57
R o ; , o

Herey the Supreme Court overrulled the deeision of the trial
Judge and stated through Brett J.5.C, inter alia that:

k, . _ .
The plaintiffs/respondents submission in this court
amounts to saying that if a banker allows an account
to be opened in any particular name, and persons with
wnom the holder of the account has Bealings learn
through him of the existence of the account, the
banker may be trested as having mede some iwplied
representation to those persons as to the holders

“ integrity or true identify. We unhestatingly reject
. that pubmissione 58

4
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Since the House of Loras decision in Hedley Bryne,

F

whenever there is a case boardering on pecuniary loss,
litigants have always tried to bring defendants action

under misrepresentation instead ofl;nvqtking the
nelghbour principle in Donoghue V.L:‘.Ste\}ehson.sg Tnis ,
may be ¢ because of the fact that the neighbour

J1 principle as we have already seen does not provide fﬁr
T.ﬁﬁfeiy;pecuniary loss. However, after the decision of
the court in Junior books V., Veitchi & Co.sn 1t seewms
Itn#f Hédley Bryne is no longer important as an |
author;ty for establishing negligence causing pecuniary
lloss eLcepf where.the defendant did nothing but only:.nv
speak, This is because the case of Junilor books was

decided on the neighbour principle propounded by Lord

- 64 .
Atkin in Donoghue v, Stevenson, -

Another gase which is even older thah Jgnior
books but which was also decided by applying the = 7
nelghbour principle is the case of Ross v, Counters’

in which a solicitor was held lisb le in neglicence

by Me%arry V. C. for causing the plaintiff {(a legatee)

Lif;hto 1oéé the bequest left to her uhdeg'a will by the

: Jf.testator by allowing her husband to witness it, The

... decision was not based on Hedley Bryne but on

Donoghué% case, One may therefore say that Hedley

63—,QJf5
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Brynes importance for now is limited to the fact that it

is through it that liability for causing pure pecudiary
or financial loss was first established but with the

extension of the neighbour principle beyond it's former

bounds it will now adequately take care of it,

Professionals such as Lawyers, arbitrators,valuers

and architects, can now be sued by a party who did not
employ them, This is for the simple reason that they decide

on how much people are to pay or be paid and as such are very
63

likely to cause financial loss by their decisions

But Jjudges are however immune from liability, when

6l

prosecuting a case in court .,

The notign oY reliance was sounded in Headley Brynes
case but no tfurther errort_was made to detine what it means,
However, Stephenson L. J. j*in J.E.B, Fasteners Ltd. v,

Marks Bloom & Co?s(a firm) has thrown light on the 1issue,

He said:

The terms 'relaince' and 'relied on' were capable

of bearing either a narrow and precise meaning of
'induced!' or 'wholly dependent on' or a wider meaning
of 'being encouraged or supported in' taking a
decisjon by subsidiary tactors which if untrue would
be a matter of disappointment but would not attect
the taking of the decision ......". g¢

It appeared the case of Hedley Bryne was decided in the
narrow and precise sense, This xwas also the view of

67
Lord Denning in the case of Dutton v, Bognor Regis U.D.C,



He said:

NMowadays since Hedley Bryne & Co, Ltd V, Heller

& Partners Ltd. (1964) .A.C. 465 it is clear that
a professional man who gives guidance to others
owes a duty of care, nolLonly to the client who
employs him, but also to another who he knows is
relying on his skill to save him from harm, It

is certain that a banker or accountant is under
such a duty, And I see no reason why a solicitor
is not likewise, The essence of this proposition;
however,. . 'y is the reliance, Hedley Bryne V,
Heller, it ‘was stressed by Lord Reld at p. 486, by
Lord Morris of Borth v, Gest at p. 502 - 503, and
by Lord Hodson at pe 514. The Professicnal man
must know that the other is relyving on his skill
and the other must infact rely on it,

Is a protessional liable to even those who did not rely on

his advlcé but suffer harm or only to those who he knew would

rely on his advice and who actually rely on it? To answer
»

_ this qpesiion, it would appear that distinction have to be

drawn between the several categories of professionals that
e have, Thus, a pPOfESSlOD&l man who gives advice on
financial or property matters such as 8 banker, a lawyer

or an accountant, can only be liable to those who rely

63‘ iy
on him and suffer financial loss as a result, But in

the case of a professional man who gives advice on the safety

of buildings, or machines, or material his duty is /'7_11_

——
b

-
- to all those who may suffer injury as a result of his wrong
(\.u
advice.“sq
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1.5 NIDRVOUS SHOCY,

The word 'Nervous shock' may be used-in two censes.,
Firstly, it may mean where a person suffers adversely in
physical health a3 z result of the Nervous Shock experienced
by any given occursnce. Secondly, it may meon where a
person becomes startled or frightened and so is 'Shocked!
momentarilly whereby he does some thing which resulted to
personal injury. _-. .  €:_ﬁ€”~ o

However, if nervous shock is used in this (second)

sense, it may mean that the plaintiff may be awarded damages
solely on the ground that he/she has suffered the sensa-
tions of fear or mental distress or grief and acceptance

of such claims would not only put a very strong brazke on

all fields of human activity but would cpen the door to
exargerated %laims and f ace the courts with unsurmontable
preblems of assessment even though where there is a valid
clalm umdgr scme other hesd, the law will take account

of such métters as part of the assessment of 'pain and

I
70 Therefore, in this work, nervous %thock is

suffering,
going to ﬁe discussed in the firct sense (that is where a
person suffers adversely in physical health) either as a
result of physical Injuries or mentsl suffering because
this produce some recognissble medical condition bhoth
physical, like heart failure cr aboertion or mental, like

Y S
neurosis, u o

“
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Just like in cases of pure financial or economic
loss,the law was reluctant at first to allow plaintiffs
+0 recover damages for mental suffering alone unaccompanied
by physical injury., This was the decision of the Judicial
Committee of the privy council in Victorian Rly Commissioners
V. Coultas.71 This decision have however been criticised
a8 being incorrectly decided by basing the decision on

ideas about pathology and was never applied in subseqguent

cases because -

The crude view that the law should take
cognisance only of physical inJjury resulting
from actual impact has been discarded, and it
is now vwell recognised thet an action will lie
for injury by shock sustained through the
medium of the eye, or the ear without direct
contact. The distinction between wental shock
and bodily injury was never a Scientific one,
for mental shock is presumably in all cases the
wesult of, or atleast accompanied by, some
physical disturbance in the sufferer's system.
And mental shock may have consequences more
serious than those resulting from physical
impact, But in the case of mental shock there
are elements of greater subtlety than in the
case of an ordinary physical injury and these
elements may pive rise to debate as ,to the
precise scope of legal liability.qa'

The first attempt at recognising the right of the
plaintiffs to recover damages far shock unaccompanied

by physical injury was in the case of Dulieu V, White and
Sons;73 J;he plaintiff wns held to be within the area

of foresegble impact. The defendant had as a result of
neglirently driving a pair: of horses in{B a public house
where the plaintiff was serving behind the bar, caused her

to suffer nervours shock which led to her giving birth

premattrely to an idiot, It was therefore held that her

claim for damages as a result of the nervous shock
she sustained leading to her premsture delivery
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succeeds, Kennedy J, whc decicded the case introduced a
limitation on the scope of 1lighility, namely, that chock
to the plaintiff must ke cdue to fear for her own personal
safety. ®A has I conceive, no legal duty rot to shock B's

nerves by the exhibition ¢f negligerce towsrds C, towards

the property of E or C,"

However, this limitation was thrown awey by the court
of Appeal in the case cf Fambrcok V, Stooks:ﬂu In this
case, S had left a lorry vith it's engine nning zt the
top of a hill, T's pregnant wife, Z had left her three
children on a steep strect, watched them climed it and

then pass out of hkis sight round a bend. Shortly afterwards,

b 4

2 sagw the lorry (with no driver in it) come rapidly round
the bend in her direction. Z herself. was not in dnager;
the lorry stepped before reaching her. 2's children

were however knoclked down and by slanders imnediztely
afterwards téld Z that 2 child answering the

description of one of her children was injured. .2
sustained a nervours shock as a result of which she died.
T. sued S under the fatal accident /ct to recover damages

for Z's death, The trial Judge declared that no action lay

unless Z feared for her ovn safety as distinct from that

of her children. The court of Appeal by a majority directed

a new trial holdirng thzt T has a good cegse of action if the
Sheck to Z resulted from her fear of immedidote personal
injury tc herself or her children from what she saw or

realised by her owun sensec but not if the shock wes caused
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by what she have been told by bystanders of her children's
perily VWitnessing an asccident and getting a shock is’
different from hearing about the accident from a third
party and only having grief,

Lord Banke$ and Tord Atkin who decided the Hambrook's
case felt that fear for rersonal safety is not a good
principle to make the rc¢sulting shock a valid ground for
Tecovery, Their Lordships thought- that the case for
a courageous woman who i~ holding her child and who gets
terrified for the safety of the child on seeing a lorry
moving towards them is difficult to distinguish from
the case of a timid woman who is almso holding her child
but who get terrified for her own personal safety on
seeing the lorry coming towards them; the law cannot
say that the defendant ought reasonably to have
anticipated the natawal feeling of the timid mother and
not the natural feeling of the Courageous mother, Their
Lordships rejected the limitation upon liability proposed
by Kennedy J, in Dulieu's case but proposed a.new
limitation having the effect of restricting liability for
shock to persons in the general vicinity of the accident,
By this decision, it means that one can recover damages
for 'nervous shock' caused by an injury not to him or
herself but to a near relative or by Ehe fear of such
injury.
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In Mcloughlin V. O‘brian7’ Lord Wilberforce said:

While damages cannot, at coemmon law, be avarded
for grief and sorrow, a clszim for dsmages for
nervous shock! czused by neglirence cen bve mode
without the necessity of showing direct lmpact or
fear of immediste personal injuries for oneself,
The reservotion made by Kennedy J. Dulieu V.
Vhite and Sons (1901) K.B. €59, though tzlen b .
Sagrgnt L. J. in Hunbrook V. Stokes Lros (1928) 1
141, has not gained Ucceptance, 2nd although
the res Uondonts in the courts below, recerved their
right to rive 1t they did not do so in arguernents
on this issue which were fully and admircbly stated

by the uu%reme Court of Califormia in Dillon V,
Leg& (196 ) 29 ~.L.R. 3rd 1316.76

4‘.‘..

- It has now been extended to czses where some one developed

" nervous shock as a result of watching his property damaged

:_if?or destroyed.77

Once one is within the vicinity of the place where
the accident or damage occured, he need net be an eye

witness before succeeding in his c¢nse. Thus in Poardman
V. Sanderbogvs where ¥, and his son Z were travelling in
the cor of Y's friend, G., G. stopped fcf fétrol, Y end 2
got off the car. GC. sent Y to pay into the office,

G, negliéently reversed his car into Z. Hearing Z
Screams, Y rushed from the office tc help him, Y 1at£er
sued C, to recover damages for nervous shock, Tpe Court
of Appeal held that ¥ must succeed basing their decision
on the fact that G knew of the presence of Y, the father
“of the child, having rejected the arguement that only eye

witnecs to an accident can recover damaled for injury by

nervous shock,

:
E
1
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1
'Agéiﬁ;”if éoQId'be Suid.thﬁt once there is a

sufficien? degree of proximity between the claimant and the
victim, fhen the claimant need not show that there exist
between him and the victim any special relationship such
as that of a father or mother bhefore he can succeed in his
case, This wass the decision in Dooley V, Cammel Laird &
Co'.?9 where some men were working in a ship while C's
servant ﬁho was operating a crane with a rope which was
not strong enough to hold the load negligently provided by
C 28 & result of which it broke znd the load fell into the
hold of the ship, causing D to suffer shock as a result

pf witnessing the danger to the workmgtes bLelow, whoe is
.hhot hirself in any personal d angrer, it wes held that C
must pay for the damages incurred as a result of the shock
D suffered b;cause C must have had D in contemplation as
likely to be affected (i.e. shocked) if the rope troke

and thus owe him a duty of care wh%ch have been violated.
“ " One who suffers nervous Qhoék as a result of a rescue
operation can also recover damales, Thus in Ch;dwick V.
British transport Commission'()where a grievous train
aceident was caused by B's négligence and the plaintiff, C
run lmmediately to the scene of accldent to help. He spent
many hours in the rescue operztion as a result of which
he became Psyco-neurctic due to the horrgw of the whole
experiencé; C ¢laimed damoges for mervous shock from |
B, It was held thaot € muct succeed becuuse {(a) it was
foreseable that somebedy would suffer nervous shock as
a result of B's negligence, (b) a duty is owed to rescuers
and {¢) 1izbility for nervous shock is extensible to

| . '
. '
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shock caused hy fear for the safety of others,

The question now is if the rescuer can sue A who
regligently endangers B (regardless of whether B himself
wéé.negliéént);'can fhe rescuer equaliy sue B who .. .

negligently puts himgelf in apparent need of rescue?
.it was heid in 1980 in the case of Harrison V, British
Rallweys Boarda1 that where a person put himself in danger
through carelessness and could foresee that another might
endanger himself hy attempting to rescue him he will be
lisble in negligence for sny harm sufferred by the rescuer,
But those:who got injured in iﬁe}pfdééséwgé feééﬁing -
some one_who_has not negligently and foreseably invited

nis rescue wWwdll remain uncompensated, unles
go

3 they have

personal liability insurance cover

On the wholeit could be said that thé bresencé or
;he duty of care is what will enable some one tJ be
successful in his case us far as the tort of negligende
i1s concern otherwise no matter the ;ravitf of the har;“ ;{_|
or . less cne will not recover zanything since one is

entitle to be as negligend. as he likes provided he owe

no one the duty to take care, For an action in ncgligence

to sﬁcceed'Nigeria today, the plaintirt must prove: . ..

1 s
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(a) the existence of a duty of care owed to the
complainant by the defendant

() breach of that duty ot care by the defendant and

(c) damage sufterred by the plaintiff as a result ot the

83
breach by the defendant of that duty of care

L d

In adaition to the above three conditions, the damage

sufferred must pe Gausally connected with the breach of

duty.
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CHAPTER TWO

».0. RECOGNISED DUTIES

2.1 INTRODUCTION/MEANING,

By recognized duties in the law of negligence, it
;eans those situastions or circumstances in which the law
has established or recognised the existence of the duty
t0 take care. Therefore the duty to take care can only
exist 1f the kind of harm, the careless infliction of it
and the types of persons upon vhom it is inflicted are
all recognised by law.1 | =

_ SRR P _
Howéver, since liagbility for negligeht atts are |
apart from being determined by law, ere largely regulated
by 'policy' considerations, recognition or non-recognition

of certain 5uty situations also depends on ‘policy!,
Consequently there are certain cases in which the
.plaintiff has suffered damage as a result of the defendants
behaviour but yet the court's are not willing Eé inpose

- 1iability on the defendant not because the plaintiff does
. not fall withinnthe class of people to whom the defendant
;f owe duty of care but simply on grounds of 'policy,' -

Thus, there are lot of cases which are either lost or

- won not because the law does not recognised them but

it is better not to either allow them gr disallow

- them because of state policy. For example a times certain
e b o . :

Cohe
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ceser fail becieuse (o allow them to guccerd will xesn

opening the 'floodgntes' of 1t i:_l"-T‘Inr:"-'. W cases of
nimiler natur!.! ¥hile in certain eczes wrere it is
conuidered tlet to disellow the plaintilf'y eleim 1t will
appeas’ than% the court's decision is %o hard on hinm,

the cnse is aliowed to lucut'o‘..j

The influerce of peliey on negligence cases iu 80
irpenye thet Lord Denning once resaried that "It is, I
think, at bottom a metter of public yolicy which we, ap
Judges, must resolved, This tosk =7 'duty' or no 'duty?
As simply @ way of limiting the renge of liability for

negligenee oA

In this chepter, effort will be made to discuss
recognised duties with regard to certain profsssionzls
or organisations who owe others the duty of care in the
practice of their professions or in the cause of théir
operations respectively, W¥e shall also discuss the
standard of care required in certain situationa or

conditions,
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2,2 PERSONS AMD CRCANISATTIONS OWING DUTIES
OF CARE,

This pertains to persens protressing some special
skill or knowledge in certain fields/profession cr to
_orgaﬁizafiohé that engage the services of experts in the
conduct of an undertaking which involve expert scientific
or protessional skill or knowledge which the proprietors
themselves do not possess, ) - |
|

The position of the law concerning people who hola

out themselves as possessing special skill and knowledge

in a certain field or profession is that they are bound = =

to exercise the skill and competence of an ordinarily

competent -~ gractitioner in that profession, It is in
this regard that Tindal C, J, said in the case of

Lamphier v, Phlpos5 that:
"Every person who enters into a learned profession
under takes to bring to the exercise of it s
reasonable degree of care and skill, ' He does not
underteke if he is an attorney, that at all events
you shall gain your case, nor does a surgecn under-
take that he will perform a curej nor does he
undertake to use the highest possible degree of
advantages than he has, but he undertakes to bring
a fair, reasonable and competent degree of skili"

i
EA

w
with regara to organisations, they will be vicarjously 1
liable to outsiders who got injured as a result of the

negiigence of those whom they empioyed to work for them,

|
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This is a relatively new development which is based not

on fault but considerations of social policy.6 It may be
argued that it is unfair and legally unjustiitiabie that

a person who himself has committed no wrong should be
made liable for the wrong doing or another, However, it
may equally be argued that a person who employ others to
advance his own economic interest should be held responsible
for any harm caused by the activities of such employees7
and that the innocent victim of the employees tort should
be able to sue a financially fespon51h1e defendant8 who
can always take oul an insurance policy against liability,
To strike a bzlance between these two opposing views, it
has been submitted that a master should only be made

»
1iable for the torts which his servant comit in the course

of his employmentg ana this at present is the position of

the law,

-

There are a lot of persons or organizations who owe
duty of care to those with whom they have dealings or
who otherwise become affected by their acts of commission
or ommission, In this work however, we shall oniy

discuss a few of them to serve as iliustrations. Those

we shall discuss are Lawyers, Doctors and Bankers,
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I EE
I

There was a long standing view that barristers cannot

be sued for breach of duly to their clients which resulted
S e
to a loss. The basis for this view was that they

tBarristers) are npt under any contractusl obligations
tdwéfdsrthéir clients.10 The fees which they collect from

their clients were considered as mere 'honorarium' but not

T :
|

as actuél paym;nt for the Jjob they ao thch will go along
with it a2 legal respongibility to take care not to cause
ﬁ 1oss or damage, The only exception then, was where there
wag an express agreement to that effect in which case they
wili be he}d liable in assumpsit, 1t was in this regara

" that Polilock C. B. saidg

We are all of the opinion that an advocate at the
English bar, accepting a brief does not enter into
any contract or promise, express or implicd case,
may, indeed, occur where, on sn express promise
tif he nad made one) he would be liatle 4n
assumpsit; but we think a barrister is tc be
considered not as taking upon himgelf an office
or duty, in the prcper discharge of which not
merely the client, tut the court in which the duty

- is to be performed, and the public at larre have

: t ‘S " . L
o, an intere t11 _

ﬁ_ From the above statement, it is clear that what influenced
a barrister to perform his duty properly was not the fear

of litigaticen by a Ydisappointed and angry client1d but

not :
the desire to see to it that justice was only done byt
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appeared manifestly to have been done in a case or sult
end the reason for this is the fact that a barrister as
a minister in the temple of Jjustice and as such 15 required
to lay such facts before the Jjudge and thejury which he
thought was in tire best Interest of Justice, It does pot
make any difference wbether he is prosecuting cor defending.
A barrlsterlﬁzg consequently not lisble in negligence for
refusinb or nebchting to call a particular witness who in
the perceLtion of the plalntiff would be instrumental to
their winring the cases Similarly. he can not be suea
for calling a witnesslwho turns out to be hostile to his
client's case or gave adverse evidence againgst nim leading
to their not winning the case.13

This extend to any action he may take in conncction
with his clients case or interest either in the court or

g .

outside the court, Thus in the case of Fell v, Brown1h

where an action was indtltuted against a barriater for
k11fu11v and negligently settling a bill fiiLed by

the piaintiff in the court, while hoLding that the action

could not 5ucceed Lord Kenyon said:

If thas action could be supported, it would equally

lie against a counsel for ingertind® a crunt in a
declaration, or putting matter in a plea which ought not
to be there, and which the court should think
improper znd impertinent,
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Again, while discugsang the fiabiiaty ot a law agent in
Scotland for ne;ligence, Llord Campbell said: 'aprainst the
barrl.ter in England, ana the advocates in Scotland,
duckily, no actxon can be maintained'15 o
HOwever, aft;; tfe decision of the court in the.case
of Hedley Bryne & Co, Ltd. Ve Heller and Partners Ltd.16
some doubts were casted on the continuity of the blanket
immunity given to barristers since a special relationship
wus established betwwen barristers and their clients.17
In that case, the plaintiffs, advertising agents, had booked
space and tlme on. behalf of a customer, Easipower Ltd
'under contract making them personally liable, They then
.intertain ;ome doubts about Easipowers Financial positlon,

end ask:d fh91r bankers to obtain from the defendants;
Merchant Bankers w;th”whom-Easiphweg_Ltdﬁhad their account,
a statement.oﬁ their (Easipoﬁerj fihahciél position,

This information was first supplied through the telephone,
wvhen the defendants said 'we bDelieve that the company would
not undertake sny commitments they were unable to fulfil?

. Three months later the plaintiffs, through their bankers,

e !

ssked whether Easipower were trustworthy to the tune of

£100,000 per year. The defendants replied in a letter
C T T b T
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headed 'For yourprivate use and without responsibility!
that Easipower Ltd. were a 'respectifully constituted
company, considered goed for it's ordinary business
engagements and that 'your figures are large than we are
accustomed to see', In reliance upon their view of what
‘this statement, meant, the plaintiffs refrained from
cancelling the advertisement contracts and when Easipower
went into liquidation lost sums totalling £17,661 18s. &d.
The plaintiffs in instituting action against the
defendant Merchant bank, dropped an allegation of fraud
and instead maintained that the defendants replies were
given in breach of their duty of care, McNair held that
the defendangs were careless but that they owed no duty,
His decision was affirmed by the court of appeal on the
same ground (i.e, no duty of care was owed), The House of
Lords also affirmed the decision but this time around on
a different ground, namely, disclaimer of responsibility,
The decision of the House of Lords in Hedley Bryne
leaves no one in doubt that had the defendants Merchant
bank not given the information on the condition that they
should not be held responsible if it twrns out to be

incorrect or misleading, they would have been held liable

even though there was no any agreement between them and
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the plaintiffs to that effect, The decision therefore
represented a tw;st 1n the thinking 01 the courts with

.regard to 1nforw1t10n or advice glven by professionals to

Slxr\ i«

their clients. 1t shook gy earlier decision reached in
'the case Iof Candler v. Crane, Christmas & Co'° to its
fqpndatiqn and roved the way for holding professionals
I(ihdiudiﬂg bérristers) liable in negligence where a 'special!
relationship could be established between them and those

who suffered damage or loss as a result of Ielying on

Itheir advise or the infermation they gave them.

The position that all professlonala are 1iab1e in
negligence for causing loss or damage to those whon they
stand 1n sp;cial relat;onsh;piﬂas iully attained in
1969, And the occassion for this was the popular case of
Rondgl v, Worsley., 19 The facts of the case are as
ff&ilowsﬁ.lin ﬂay, 1959, the appellant was tried’on
charges of causing bodily harm to one M, with intent to
do so, He pleaded that the acts (which he did not deny)
 were Justified, His defence was undertaken 6n a dock by
“the respondent, a barrister-gt-law; but he was conyicted

and sentenced to imprisonment, and his application for
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leave to

b
i

aﬁpéal, which included complains against his
Ie;uh;éi'wés“refﬁsed;r L B -

Nearly six yearslater, in February, (1969) he issued
a writ ctaiming ‘damages for professional negligence® -
'f| against his counsel, followed by a statement of claim.

drawn by himseli which was in all respects defective and

which was consequently ordered to be stryck out., The appellant
' : ' to
appealed, from that ordey a judge in chambers, who after

'heéring érgument on beghalf of the judge-ﬁfficial sclicitor

as amiscus Curiae con the gquection whether an action for

i

hegligénéé couldldfeagainsf a barrister, and after giving

the appellant full opportunity to amend his statement of

b

claim dismf%sed thé écfion, expressing the opinion that,
for reasons of public rpolicy, an advocate, whether a
barrister or golicitor, was immune from actions for negli-
gence in and about the conduct of a client's czse in
courte i :

On appeal, it was held dismissihg tﬁé appeal that, a

barrister was immune from an actiocn for negligence at the

: Lo SRR :
suit of a client in respect of his cenduct and management

| qf a cause in court and preliminary wo;k cennected there
with such as the drawing of pleadings. That immunity it

was further held was hot based on the absence c¢f contract

[
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tetween a barri:ter and his client but on public policy and
long usage because (a} the administration of justice
required that a barrister should be able to carry out his
duty to the court fearlessly and independently;

(b} actions for negligence against barristers would make

the retrying o the original actions insuitable and so

prolong litigation, contrary to the public insterest; and
(c) a barrister was obliged to accept any cleint, however
difficult , who sought his services,

Coing by the above Judgment one will not mince
words in saving that the immunity of Barristers against
litigation for negligence have (unlike the case before
Hedley Bryné's case) been accordingly narrowed down to the
actual cond:ct ot the case in court or matter closely
relatea there: te such as the drafting of pileadings.
Apart from these a barrister would henceforth dfrinately
be held liable in negligence with respect to dealings

uncomnectea #ith the conduct of cases in courts., This was

also the views of their Lorashipps (i.e. Lord Reid, Lord

Moris and Lord UpJjohn whom they said:

Public policy does not require thag_a barrister
shall be impune from action for negligence in
relztion to matters connected with cases in cours,
for if he fails to exercise the ordinary care and
skill that can reasconably be expected of him, he .
should be and is in no better position than any
other professional mane,n
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The judgment of the court in the above case has there-
fore confirmed the House of Lords decision in Hedley
Bryne that perscns who are experts in certain fields
will be held liable in negligence upon proved of the
existence of a special relationship between them and
thoge who suffered loss or damage as a result of their
negligence and the former contrary position exemplified
by the case of Candler v, Graine, Chris‘nmas & 00.21

and otheragz have finally ziven waye.

It appears the common law position have almost

completely becn retzined in ligeria via the legal

practitioners Act of 1975.25 The Act provides as
follows:

S. 8 (1) Subject to the provisions of this section,

.a person shall not be immune from limbility
for damage attributable to his negligence
wnile acting in his capacity as a legal
practitioner, and any provision puryorting to

exclude or limit that liability in any contract
shall be void,

(2) Nothing in the foregoing sub-section shall
be construed as preventing the exclusion of
the liability aforesaid in any case where a

legal practitioner gives his services without
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reward either by way of fees, dishurusecments,

or otherwise,

Nothing in subsection (1)”oftfhis section shall
affect the aprlication to a lesnl practitioner
of the rule of law exempting barriastera from
the liability aforesaid in so far as that rule
applies to the conduct of procecedings in the

face of any court, tribunal er other body.

The 3Supreme court rules alse provides that;

®ergonally,

Where the dismissal or an appeal is held

by the Court to be due to the fault of

the lesul practitioner representing the
appellant in failing to file the neceasary
Brief, the court may, in addition to
dismissing the appeal as stated in sub-rule
(1) of this rule, award costs of the proceed-
lnga ngainst such legal pratititmer sl

24

The combine effnet of the provisions of the legal practie

tioners Act and the Supreme Court rules is that onee

sbuecone engage the Servicesef g barrister, h¢ must juat
~any other

11ke£profegsional perform his job with reasonable care

and
his
him
for
the

waag

deligence so as not to cause any losz or damage %o
client else an action may be instituted againgt |

for negligence or be made to indemnity the client

the losse Thus in the case of Lawanson v. Siffreg5
facts of which are as fvllows: Tﬁg firat defendaant,
a practislng solicitor and the plaintiff was his

friend.and the first defendant had acted as the Plainé

biff's solicitor onprevious occassions for remuneration .

The plaintiff inveated £100 on a mortgage and'the fhrat
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defendant acted as his solicitor in carrying through
the transaction., He however failed to investigate the
mortgagor's title and this caused the plaintiff to loae
his capital, interests and expenses, The defendant x
admitted that such failure on his part was professional
negligence but pleaded that as he wasg acting as a friend
of the plaintiff without professional remuneration he
wag not liable in damages for his negligence, It was
however, discovered that the plaintiff had relied upon
the defendant's professional skill and knowledge in the
transaction, It was therefore held among others, that
the defendant was liable in damages for his professional

negligence in the transaction.

In another casey Bello Raji v. 126' in lioveaber
1944 the defendant, a legal practitioner had agreed to
undertake the defence of the plaintiff in a suit, which
was instituted against him for a fee., The agreement
wag not in writing but the amount of the fee was paid
by the plaintiff and the defendant issued a receipt for
it, Pleadings were ordered and filed but before the
action came up for trial, a notiwe of discontinuance

wag filed and it was subsequently dismissed with coats.

In December 1944, the plaintiff ingtructed the
derendant ©O0 1nstitute an action against the lagos
Town Council for damages alleged to have been suffered

as the result of a causeof getion which had arisen on
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on about the 15th November, 1943, The defendant agreed
to act for the plaintiff in this suit for a fee, This
agreement was also not in writing but as in the former
(agreement) fee was paid and a receipt issued.

The defendant then advised the plaintiff that he had
a good cause of action but did not advise him that the
Lagos Town Council were public officers against whom an
action became baerred after three months from the date of
the alleged cause of action by virtue of the public
officers protection ordinamseg Cap. 25. The action was
instituted and pleadings were ordered and filed and the
council pleaded the public offi€drs protection ordinance,
The defendagt all the sawe again advise the plaintiff that
he has a good cause of action even after the filing of the
council's defence and after a conference with a senior
counsel whose opinion was that the plaintiff has no case
and should withdraw the action. The action finally came
up for hearing, but the defendant did not show up in the
courts, The Senior counsel who happened to be in the
court then asked the court for permission to discontinue
the action, The case was consequently struck out with costs.
The defendant al last appeared before the court after the

case have been struck on the invitation of the plaintiff,
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The plaintiff subsequently iﬁstituted an action
against the defendant claiming the return of the amounts
of fees paid oﬁ.fwﬁ different occassions o' the ground
that they were amounts 'had and received®! by tre defendant
on 'void' agreements because the agreements had not been
p;t_into writing 2s in Rule 15 of Order 16 of the Supreme
Coﬁrf {Civil Procedure rules) 1545 and also claiming spechal
~ and general damapes for tnegligent and reckless conduct ..
| ervsCUlBmuNgting in the losa of the plaintiffslclain

against the Lagos Town Council.! SE

It was held that as regards the claims for the return
of the two fees paid, that the defendant had filed pleadings
and s0 on andehad acted for the plaintiff until final
Judgewent and thus the momey might properly be considered

5 L
%0 have been appreprlated to the purpose for which it was

given, | _;f',j?i' - .:; N .

But with r;éﬁ;d £§ theliat£er part of the claim
cancerningﬂfhg negligent conduct of the prgctitioner, it
was held fhaflih the circimstances, the defgndant hed
scted with gross carelessness and that théjﬁiéintifiwuas

accordingly entitled to damages which wer€ assessed at

£100,
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Anotﬁer ipportant case in this regardnis that of ._“.

Cocoktopoulos ve P, Z. & Cos Ltd2l. In thot case, & '
solicitor instituted an action on the instructions of his o
client for wrongful dismissal when the clienta contract of
rservice expressly gave the employer the option of terminge
ting the contract &8 any time by payment of two mﬁﬁfﬁ's |
.aalary in lieu of notice, which was paid to and receipﬁed

by the client, The solicitor included other c¢laim, SuchL 
j as aﬁpefannuation benefits which from the correspondence
_atailable to the solicitor were not maintsinable against
hislclieﬂt'a employer, The casze wéé dismissed and the

' Judge obsefved that 'a golicitor showing reasonable profes-

~slonal delikence and caution would advised his cléent
fiv against the prosecution of a c¢laim such as the present - One
g claim which in my opinion, is totally specul&tive and
devold of any merit'28 and the solicitor was censzequently
ordered to refund té his client the total court fees: he
.paid for prosecuting the claime. The court was of the view
that thﬁ client was at liberty teo demand from the solicitor
tha”ﬁay;ent.in full of all professional fees he paid to the

golicitor on account of the case. d
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o S _'3_ - o .

From £ﬂ§ illustrationé given with theICASes aﬁove,onc
can see that Just as thejr counterpdrts in other coumon law

_ v .

countrxeu, Jarr:sters in Nigeria fully owed duties of care
to their clients in the practice of their profession and
a breach of that duty will be met with serious consequences
in negligence. They however, Just like their counterparts
in other common law countries stiil enjoy some protection
mnder the law, Thus where they render free or gratuitous
services with disclaimer of responsibility, they will not
bemheld iiable for any loss or damage that their clients

will squer thereafter.zg

They also have full protection with regard to the'

1
proaecutlon ofua case before a court or tribunal. No

action can therefore lie against them for anything they
do pertnining to the case in the face of the court. This

extena to even where thelr actions shows ignorance of the

lav. This 1s because -

No attorney of bound to know all the law; God
forbid that it should bpe jimmagined that an attorney
or a counsel, or even a Jjudge is bound to know all
the law; that an attorney ia to lose his fair
recoppense on account of an error, being such en

error as a cautioms men might fall into.au
. R - €« oY



2-2.2. IECT%S-
According to Halbury's laws of Englan631

A person who holds himself out as ready to

give medical advice or treatment impliedly
undertakes that he is possessed of skilli and
knowledge for the purpose, Such a person,
whether he is a registered practitioner or not
who is consulted by a patient, owes him certain
duties, nzmely, a duty of care in deciding
whether to undertake the case, a duty of care
in deciding what treatment to give; and a duty
of care in the administration of that treatment,
The practitioner must bring to his task a
reabonable degree of care, Neither the very
highest, nor very low degree of care and competence
Judgea, in the light of the particular circums-
tances of each case is what the law requires;

a perscn is not liable in negligence because
someone else of greater skill and knowledge

would have prescribed different way; nor is he
guilty of negligence if he has acted in accordance
with a practice accepted as proper by a

reasonglle body of medical men skilled in that
pafticular art, although a body of adverse

opinion also existed among medical men,

The above represent a succint summary of the essentials
of negligence with regard to doctors, This clearly shows
that a doctor is in risk of paying damages any time his
standara falls beiow that of a competent practitioner of
his class, experience ana circumstancc.32 Thus 1if a
doctor hoids out  himself as a good surgeon, he must
measure up to the standard genegally apgfaved or acceptable

in the field of surgery and where he only hoids out himselif

as a general practitioner (not a specialist in particuiar
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area of nedical practice) then he is accordingly expected
to neasure up to the generally acceptable standard for

general practitioners. This neans that the standards is
not constant; it changes in accordance with the area of
speci al i sation of each doctor* Differences in circunstances
and facilities at the place of work nay also affect the
standard required in each case. Thus a nore efficient

nmedi cal services nay be expected in a nodern weii-equi ped

hospital than in a village nedi cal centre*33

Under this head, our discussion is going to be further
divided into the foll ow ng sub-headi ngs: doctors civil
liability, doctors crimnal liability and the liability
of the Hospital managenent. This is for the purposes of

conveni ence, clarity and easier understandi ng.

2.2.2. (o) Quvil Liabilities of Doctors

If a doctor perforns nedical treatnment to a patient
in away or manner which is negligent and thereby causing
harmto the patient, he “patient; may institute an action
agai nst such a doctor to recover danages for the ham
suf f er ed. Liability for negligence can however, only
arise where there is a legal duty to take* care either in
contract or in tortHSK This nmeans that for the plaintiff
to succeed in his case, he nust prove that the doctor was

negligent and this Onhus stands di scharge once he can show
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tPat:
(a) the doctor owed him a duty to use reasonable care in
treating him
(b) that the doctor had failed to exercise such care
(i,e. was in breach af that duty) ana

(c) that he had suffered damage as a result of the
35

breach,

He need not show that there was an asgreement between him
and the doctor to avoid causing damage or harm before

succeeding in his case, The authority for this is the case
36

)"t'-r\\{_

of R v, Bateman, In that case, the appellant, a ﬁannel
aoctor practising in one Town called Deptiord, was convicted
of the manslaighter of a patient called Mary Ann Harding
and was sentenced to six months imprisonment by the trial
court for criminal negligence, He had actually been called
into attend to the patient omn ner confinement, After
finding that ker case is a difficult one, he first
attempted unsuccessfully to make her deliver by the use of
instruments, after administering chloroform; he then tried
to perform manually an operation called "version", after

an hour the child was born dead, Five deys after the

delivery of the child the patient, who was then very

seriously sick, was removed to infirmary, where she died
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two days after, The charges proferred against him and for
which he was convicted were (as that in performing the
operation of 'version' he had occassioned an internal
rupture; (b) that with the placenta he had removed part of

the uterus and (c¢) that he had unduly delayed in sending

the patient to the infirmary,.

On appeal, his conviction for criminal negligence
was quashed and was instead convicted for a civil negligence,
The court then observed with regard to the civil liabili-

ties of doctors as follows:

If a person helds himself out as possessingspecial
skill and knowledge, and he is consulted as possessing
such skill and knowledge by, or on behalf of a patient,
he owes a duty to the patient to use due caution in
undertaking the treatment, If he accepts the
responsibility and undertakes the treatment and the
patient submits to his direction and treatment
accordingly, he owes a duty to the patient to use
diligence, care, knowledge, skill and caution in
administering the treatment, No contractual relation
is necessary, nor is it necessary that the service

be rendered for reward....3i7

Our main concern here is with the last part of the state~
ment i.e, No contractual relation is necessary nor is it

necessary that the service be rendered forreward , This

shows clearly that that one need not prove the existence

of a contract or that the service was rendered in

expectation of a certain reward promised before he can
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succeed, Thé reagson for not mdking contract a condition
precedent for doctors liability in negllgence is not
unconnected with the fact that there are tuo ways in which
a doctorfmay be held liable in negligence to his patients
one 13 through contract and the other way is through tort,
This means that 1£ there is an agreement vetween him and

~ Yhe patlent as to how to go about the treastment his liabi-
”::lifj;ﬁgy.be based on the breach of that contract, But
where there is no contract then his liability will be in
| tort andlhere the simple creterion it has been submitted
is that since he is engaged in a kind of QS?R iﬁ;f envolves
endangering some ones life, he is then autgmatically

under a duty of care not to do anyfhihghtﬁéi ;iil causé
“soma one hi; Life.ss

" The civil liabilify of a doctor may.érise in a

: VQriety of ways, 1t may be as result of improper diagnosis

3

'-,_treatment or advice or even communication with those who

are taking care of the patients welfare, Let us for.ﬂ?
proper comprehension illustrate some of these points with
 7'dec1ded cases, The first care in this regard and which
.reiatea to improper diagnosis is the case of Puaney V. )

Union - Castle Mail S.5. Co, Ltd, & Anor.39 in that case

- the plaintiff, a member of crew of the first defendants'

. . T
b - R
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Steamship called Llaustephan Castle fell Sic, complaining
of rheumatic while they were on voyage from London to the
east coast of Africa via Cape Town, He was then examined
by the ship's doctor, the second defendant, who prescribed
treatment for him and also recommended that he be
repatriated from Cape Town to his own country, After the
repatriation, the plaintiff's health further deteriorated,
He was again examined by a specialist who discovered that
the plaintiff was suffering from acute anthritis, The
plaintiff then brought an action against the the 1st and
2nd defendants claiming damages on the ground that the
second defendant was negligent in his diagnosis and
treatment, Ev&dence of similar symptoms of rheumatic by

him
other doctor's who examinedi before his repatriation were

however adduced,

The court held that the plaintiff had not only failed
to prove thatZ;;:;nd defendant was guilty of any lack of
ca?e in his diagnosis or treatment, but that, taking into
account the symptoms then observed by him and his felliow
doctors, the medical evidence confirmed that he had infact
prescribed the correct treatment, Even tﬁough the
decision of the court in the case cited above was in favour

of the defendants, it still serve to show that where a

doctor is found to be negligent he can be made to pay
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damages upon the suit of the plaintiff for the harm
caused as a result, The doctor in the above case escape
liability because there were evidences from other doctors
who examined the plaintiff showing similar symptoms other-
wise he would'nt have been free from liability,
Concerning the liability of a doctor in negligence with
regard to treatment, a good illustration will be the case
Chin Keow v, Government of Malaysiafo. In that case, a
doctor administered an injection of procaine penicillin to
a woman as a result of which she died within an hour, Her
mother sued in negligence alleging that the doctor had
failed to inquire or conduct any tests to ascertain
whether the woman was allergic to penicillin or not before
injecting her with it, And that if he had conducted the
test or made the inquiry, he would have found out that the
woman had previously reacted badly to penicillin as the
result of which hef out-patient card was endorsed with the
warning 'Allergic to penicillin', The trial judge then
hela that the defendant was negligent in failing to make
the enquiry or cunduct the tests. On appeal to the
Federal Court of Malaysia, the finding e negligence was
rejectea, On further appeal to the privy council however
the decision of the trial court was restored, The privy

council while disaegreeing with the Federal Court of



T

|
Malaysia's ;iew that evidence shouid have been brought
from a medical witness of the highest professional standing
or that the evidence presented shoutld have heen supported
by references to the ;riéihgé bf distinguish medical men,
said; 'The teat is the standard of the ordinary competent
practltloner exercislng ordlnary proiessional Shlll, and on

11
this the evidence was all one way'

On the other hand, in the Nigerian case of Kanu Okoro
Ajeghu v, Dr; E;IS. Etukug the facts of which are that:
The aeceasea was admitted into the Cnitsha General Hospital
on the 16th1of August 1961 by the defendant doctor who diag=
nosed a niptured appendix, He treated the deceased with
antibiotics to®localise the infection and performed an
appadecestomy on the 1/th o1 Augusi {i.e. tﬁé ﬁex£ dayj:
Only one 1ncision was made but it had to be extended to
. expose the appenddix properly.. On the 20th of August the
deceased was given an enema because hls stomach was slightly
distended, As it cid not work, the nurse who gave it
reported this fact to the @efendant who instructed that a

: him
little more enema be given to/and that if it failed, a

flatus tube:should be used, The second enems again proved

inefractive upon tke dectors Iurther directlve that

flatus should be used if the second enema did not prove

SR
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successful, flatus was then resorted to and a flatus tube

was accordingly inse-ted and all the enema and air Wwere

dischatged., The deceased later died on the 21 August,

There was some evidence that the death might have been due

to delayed chloroform peisoning, However no péstmortan

examination was conducted to establish the actual cause of
death,

A dependant of the deceased sued the defendant under
the Fatal Accident's law claiming damages for the death which
the dependant attributed to the negligence of the defendant,
Tne particulars of negligence were that;

(1) there was gross negligence in the actual performance
of the operation which was said to have lasted for
about three and a half hours and that there were
incisions,

(2) the adefendant refused to attend to the decegsed after
the operation because he did not come into the
hospital as the defendant's private patient

(3) That the deceased was overdosed with chloroform thereby
setting on chloroform poisoning.

On the first allegation, the court foundethat the operation

actually lastea fom. about one hour only and that only one

incision was made, The court also held that although the
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adminstratisn éf the fir#t enéma was a negligent act it
was not the doctor that ordered it and thys cennot be hela
Liable for it's cons equences and that in any event the
enema and gus were later discharged. _ 1 |

On the qpeation of neglent rdlSEQ in ground two + the
court found that it was not true and in addition there Waa.
the fact that there were qnly two doctors“qttached to the
General Hospital.which.was by faf 1nadiqua;§. B

On the allegation of poisoning through over-dorsed
..ctilloroform the court found that even though there was
medical evidencq?igz‘symptoms before death were consistent
with delayed chloroform poinsoning, the witness was not
sategorical ”tn this beéause no pnsf:morten examination
was conducted in corder to ascertain whether or not it was
the actu#l‘éause of death.. 1t"w§; finaliy dec1ded that the

pLaintiff have falled to prove his allegations where upon

his claim failed as weil
N

It appeard there ﬁas actuallﬁ a strbng césé.agaiﬁét'the
doctor in respect of the third aliegation relating to
poisoning by the application of overdose chiorotform on.the
aeceased but he escapes 1iability on the'%echnical ground
of lack of postmortem examination to ascertain the reas !

'dgﬁée'of death, But the question which may be ask here is:

|
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Whose responsibility was it to organize for the post
mortem examination between the doctor and the plaintiff
in th;Scase? Except it can be shown that the doctor advise
the plaintitf to submit the body of the deceased for
post mortem exawmination and the plaintiff refused, this
cannot be a good defence because the plaintift may be
ignorant about such thing as post mortem examination and
the doctor might have deliberately kept mute about it so
as to raise it as a defence later, The doctor should
therefore not have been allowed to use this as a defence
since that may amount to allowing him to benefit from the
consequences of his abdication of responsibility,

The desion may however be supported on 'policy!
grounds, This is because since ours is a developing
country with no enough doctors to take care of our health
problems adequately, allowing the plaintiff's case will
encourage litigations in negligence against doctors and
this will entail serious negative consequences as people

will be reluctant to go into medical practice,



2.242(b) The Criminal tiability of Doctors .

v The decision of the court in the case of R v,

[t

Bataman  also ;ave us a guide on when a doctor's negliigence
couid amowmt to a criminal act, In that case, Lord
Hewart while delivering the court's Judgement said:

In explaining to injuries the test which they
should apply to determine whether the negligence,
in the particular case amounted or did not amount
to a ¢rime, the Judges have used many epithets,
such as 'culpable' 'criminal', ¢gross' 'wicked*,
ciear!' scomplete', But, whatever epithet be
used and whether an epithet be used or not, in
order to establish criminal fiability the facts
be such that, in the opinion of the Jjury, the
neglizence of the accussed went beyond a were
matter of compensation between subjects and
showed such disregard for the life and safety

of others as to amount to a c¢rime against

the state and conduct deserving punishment.)),

° e
Therefere, for a doctor tc be held criminally lisble for

his negligence, the plaintiff must in addition to proving

Coe N LS
the issues requircd to establish a civil liability,

also sati$£y the court that the negligence or incompetence
of the doctor is beyond the mere issue of compensation

and show such disregard for 1ife znd safety of others to
oy

amouﬁt tora crine against the state which is punishable,

This forms the bnsis of c¥iminal 1iabil{}y of dectors for

professional negligence under the conmon law,
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In Nigeris, however, apart from the established
Common law position, our penal laws (i.e, penal code and
criminal code) hove provisions under which a doctor could
be held criminally liable for his professional negligence,
For example, section 220 (b) of the penal codéﬂ%rovides
that "whoever causes death by doing an act with the
Jknowledge that he is likely by such act to cause death
comits the offerice of culpable humicide", Section 24
define the word 'act' to include ommission. When this is
applied to doctors, it will mean where a doctor refused
or neglects to attend to a patient who is seriously sick
as a result of which he died, The action of the doctor
here will agpunt to gross negligence and he may be
convicted ¢f manslaughter, An equivalent provision is
to be found under section 303 of the criminal coaeyj

where it is provided that - .
It is the duty of every person who, except in a
case of necessity, undertakes to administdr surgical
or medical treatment to any person, or to do any other
lawful act which is or may be dangerous to human
life or hezalth, to have reasonable skill and to use
reasonable care in doing such act; and such a
person is held to have caused any conseguences which
result to the life or health of any perscn by reason
of any omission to observe or to perform that duty,

From the provision of this .section one can say that apart
from the liability imposed for omission to perform treate

ment or operation one can still be held criminally liable
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where he did not used reasonable care and skill in the
course of his treatment or operation if his future to do so
amounts to gross negligence or a waton disregard to human
life or safety of others, In the case of Akerele v,

R.h’8 The accussed, a medical practioner administered
injection of a drug called Sabita which he has prepared
himself to about fifty seven children as a cure for yaws
during his tour of the then Oweri province in 190, The
drug reguires the greatest care because and overdose of it
will cause a disense called Somatitis which may be followed
by distressing symptoms in the mouth and finally leading

Lo someone's death, After administering the injection

on the children, ten of them dieds An action was then
brought against the doctor in respect of one of the children
that died fo; manslaughter. The grounds of the action were
that (a) the prepared drug were too strong (b) he adminis-
tered an over dose of it to the deceased and that this
amounted to gross negligence. The high court actepted this
contention, found the accussed guilty of murder and
sentenced him to three years imprisonment, On appeal to

the West African Court of Appeal the decision of the
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trial Court wag affirmed only that the sentence of three
years imprisonmont was substituted with a fine of £300,

On furiher appeal to the privy cbuncil it was held .f
allowing his appead that: o {
| i). that there was ho evidence to show how strong the
Scblta was; A _ | J L
i1}  that in a charze of negligencs -

a) the prosecution must atate and prove the
particulars of negligence i.e. the act or
omission amounting to the negligence,

B} the probable and not the actual result is

i what matters; | | | _' .___

o 111) : that the evidence that some other children |

' | died as a result of thelr being injected with
: the same Sovita preparation is receivable to
; destroy any spuecial defence by the accusedd

" that the deceased was over sensitive to the

drug called Sobita,. . .

The claim in this cuse was therefore defeated on technical
ground of failure by the prosecution te prove the particu-
dars of the allegcd gross negligence of the defendant

doctor,. If they had done so it appears their case
wouldn't bave failecds It was on a simiiar ground that

the ¢laim of the prosecutions tase in R ve B ateman 49

failed.
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Agaln from the provision of the two cedes Pennl

Code and Criminal Code it appears one coulg uRcn prove

of criminal negligence against him be convicted of a

lesser offence vhich is not up to Manslaughter; the offence

may amount to a misdomeaneyr enly, This is deducible frop

the provisions ol Section 220 {(¢) orf the Penal Code and

Section W3 (1) of the Criminal Code. The penal code in

it's section 220 (c) provide that "whoever causes geath by

a rash or negligent act‘commits the offence of culpable

humicide," 1Ip explaining the import of this Section the

. draftsmen Said:

in all probability wil) cause death, A rash got
is done over - hastily ang without fore thought.
Cown%Ftinn A rash act is crimingl because an . .
accused, knowing the act to be dangerous and that
he may cause injury, nevertheless has done it.gg

Here the defendant might have acteq with all honesty in

the performance of his work With not even an iots or

an ordinary

competent medical pPractitioner to see if he measured up to

" that standard, ¢ the standard exhibited by him f£a11 below

F-
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that.bf the ordinary competent medical practitioner theﬁ
even though he acted with the greatest care and honesly ﬁe

mﬁﬁ still be held liable for criminal negligence, Butl
then his action is not the éame with tﬁaﬁzdf the“doctdf“
who abarddon completely a seriously sick pgtient. There-
rfore even though both of theﬁ afé guiltynaf.neg]igence
their punishment may not be the same_under the law since
the degreé'of.the criminél negligence also differs,

Section 343 (1)(e) of the criminal code did not leave
.Iﬁé.in doubt about this. It provides: “Any person who &

in s manner so rash or negligent as to endanger human :
u‘-life or to be likely to cause harm to any person given

o

- medical or surgical treatment to any persdn whom he haé
.“undertaken t% treat is guilty of a misdemeanour, and 1is

liable to imprisonment for ohe year", This clearly shows.”

that a2 negligent act committed by a doctor in this kind

*

of circumstance will only amount to a misdemeanour =nd

not manslaughter,
In the East.Africaﬁ case of Dabholkar v, The Kings1

the accus%d who was a doctor was charged with giving

surgical treatment negligently and in a manner likely to

endanger life or t9cause harm contrary to Section 222
of the Tanga-anyika (now Tanzania) penal code which is

similar to section 343 (1)(e) cited above. He was convicted
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and he appealed to the prlvy council contdndlng that the

progeéution must prove grObg newlLrence in ordef to succeed..

Their Lordshipas however dismissed his appeal on the ground
that althoush the negllgence which amounts to an offence

'must be of a higher degree than the negligence which onlj
result inithe prayment of compensation, it is not of a high

e b -

degree uslthat which is necessary to give rise to the

offence of manslaughter, The principle in this:césé is no

doubt applicable also to the Nigerian situation.

It.iﬁ however doubtful if a charge of murder can

be lnstltuted against a negligent doctor, but where thé.
treatment or opcration embark upon by the deoctor is itself
illegal, suéﬁ as commiting an illegal abortion, and death

is thereby cauged, it is submitted that the doctor shouwld |

_ be charged with murder, Again a doctor who with an allesed

-

congent of the patient terminates his 1life out of pity

- § 52
may be guilty of murder,
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2,2,2, (c) Hospital Management Liability

Since most of our doctors are resident doctofﬁ_l
workirng in hospitzls owned either by government or wealthy
individuals or groups it becomes expedient for us to.'
discuss as well the liability of the hospital manageméﬁf
for iwe reasons: First there iz a relationship of waster

'{?;nd servéﬁt between the hospital maﬁﬁgément and the |
dqctprs working in the hospital and by the doptrine Qf.-
."*.résbgnden% sﬁbérior the hospifal management will be cﬁﬁe

vicariously' licble | - for the negligent acts of the
dohtﬁfé..hSecondlf the hospital mnanugement itself as an
- organisation that undertakes the performance of function
| requiring s%}ll i under a duty teo tcke care and it is g
settled rrinciple of the law that whoever is under a_dutﬁ
to take care cannot escape thatl responsibility by shifting

53

it on T¢ someone else,

' .

The resition of the law at first however,_waa
. that the Lospital management duty'wés that of eﬁsﬁr&ﬁg
that is gets qualified doctors to come and work in the
) hospital énd that once this duty is satisfactorily dischafged,
1 w.the management wilt not later be held liable for the
negligence of any of it's doctors. The argunent thlon was

that as professicnals their contrect is for services and

not pf services. Thus in the case of Hillyer v, The'



Governors of St, Bartholomew's Hospital “thethe court was
of the view that the °“1¥ duty undertaken by the .overnors
of a pubtic hogpital towards a petient who is treated in
the hospitalWaS to use duc care and sKill in selecling t
their medical st~ff, The relationship of mastef and
seryant does not cxist retween the governors and the
physiclans end other attendants d%bisting at an cperation
also cease at that timc to be the servents of tre g
governor o YWhat happened in that case was that the
plaintiff, on March 28, 1907 entered St, Bartholomews
hospital gé.as.tc obtain a medical examination from an
anaesthetic. The examination was conducted bty one Charles

Barret Lockuood, a congulting Surgemn attached to tne
»

hpspital. He was for the purpose of the eyamination put
on an operating table in such a way that.his arms hang over
its side. His left arm touched a hot water tip'projecting
from beneéth the table as a resuit of which the inner
upper paré of it was burnt and the inner part of his ?ight

arm was bru;sed by the operatdy pressing sgainst it\. T
“:&ﬁfing tﬁé cperation, Tre injuries he susteined cauée&
_him to experience traumatic neuritis and'paralysis of both
arm tﬁefoﬂy depriving him %of the 2bility to practice_his

£+

profession as a medical man,
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Upen bringin& ah actlﬁn claiming damages for the harm
against

sutfered / the St, Bartholomews hogpitat management, the
court held that the action was not maintaihablg against
themn on the ground that thefé waé no relatioﬁsﬂip oFr
master and servant between the_hospital nanagement and
tﬁélabét;rfand aisélbefween fﬁé hospital mgnagement and
the nurses who were qss;sting the doctor in the operation

room because at that time they were completely at the

dlspotal of the doctor and not the hospltal manarrement.56

This then1as the first position of the Law with regard
to the liabitity of the hospital management 1or the

Aegligence of their doctors and other staff, while

commenting on it, Lord Uenning said;

B |

I cannot help thinking that this error - for it
was undoubtedly an error - was due to a desire to
relief the charitable hospitals from liagbilities
which they could not afford, They are dependent
on voluntary contributions and their work could be

serigusly impeded if they weve eprSed to heavy cla
claims of this sort.gy o

Going by Lora:uennings statemént, onéﬁcoﬁid then say that
the actual ratlo of the decision in Hiliyvers case was not
in law but 1n pclicy viz to obsolve gharitable hospital
from liabifity for the negligence of thejr doctors so that
ithoy.could not be prounded by pnyments of hugg amounts as

dampges to cligmpnts, There was hawuver a JUdlCl&l

O L DI DR
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rethinx Léte; which culminates in fbe decision of the
coﬁrf in éhe case of Go]d v, Essex Caunty Councily
wvhich slightly chanpged the position of the law with respect
to nurges and radiographers, In that case, cn infant was
treated by a radiographer, zn euployee of the respondent,
‘a4t one of their county hospitals. As a result of his faiiure
to provide adequaté screening materiai thie. giving Grenz-
ray treatment, the infant suffered inaury to her face,
'ln én acfion against the reqpondents, the trial court,
b351ng thelr decisicn on that of Ldrtholomew's case held
.that the respondents were.not lizble for the negligence of
the respondent. On appeal however, it was hela that the
raaiobraphez.udq under a contrazct of service with the
respondents and therefore responsible for xhis negligéﬁéé 1

under the doctrine of respondent superior,

As stated earlier, thexkidecision in the above case

changea the position of th%ignl' sLlahtly. They 1imited
themselves only to nurses and rudiographerq 1iv1ng the

pouition of doctors Stlll unclear. And agq1n Ly the decision

it me ans for the hovpltal management to be held liable it

muat be shown thdt the employeets contre ct of employment

o
was one ofservices snd not for services, This position
. o

was viewed as unsatisfactory and there was therefore the
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need for a;mdfg“%deéué£é.préféc%ien of the doct&ﬁs”and
nurses workinb 1n public hospitals against actions for
negligence. The opportunity for thet presented itself in
the case of Carsidy v, The Ministry of Heaith.59 In that
case, the ﬁiaintiff who was suffering from az contraction
of the third and fourth fingers of h15 iEf£Ihéna Qés.
operatea upon at the defendent's hos pltal by Dr, ¥, a whole
:Itime assistant medical ozflcer of the hospltal. After the
operatlon, the plaintlff's hand and forearm were bandageq
'to a qplitﬁand thev remain iike that for ab0uu 1h davs.
During this time, the plaintiff compliained of pain, btut,
'éﬁért fromiéfderiné thé.administration of sedatives no
further action wag taken by Dr. F, or the house Surgeion
nﬁho attendea‘%o the plaintiff in the absence of Dp, F,

Eoth Lr, F and the houge surgeon were employed by the rl.'hllx

hospital authorities under contrzct of service. When the

bancages were removed it was founa that the hénd’wég
practically useless. In an dction by the plaintlff against
the defendLnts for npgll gence in the post operational treate
2 ment which he received, it was he2ld that there was evidence
éhowiﬁghéﬁfima . facie case of neglisence on the part of

-

the persons in whose care the plaintiff was which had not

teen rebutted and that in view of tre terms of employment
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of Dr, F and the house Surgeon the hospital management were
liable to the plaintiff whether the negligence was that of
Ure ¥ or the house surgeon or of a members of the nursing
starf, In his own Judgment, Lord Denning iaid down the law
that the 1iability of the hospital authorities for the
negligence of a doctor on the parmanent staff ot the hospital
does not depend on whether he is empldyed under a contract
of service of under a contract for services, but rather

on he who employs him, 8o, if it is the patient himself

who selects his doctor and employ him to treat him, the

hospital authoritizs will not be held liable for his

negligence but if on thgz SHd the doctor whether or

not he is a consultant is employed and paid by the hospital
.

authorities they are the ones to be hela Llizble for the

doctors negligence while treating the patient, Ke said:

1t has however been said = that the liability
for doctors on the parmancnt staff depends ton
whether there was a contract of service.....!
1 venture to take a different view, I think it
depends on this; Who employs the doctor or

. surgeon, is it the patient himselt or the hospital
authorities?
If the patient himselt selects znd employs the
doctor or surgeon,.... the hospital authorities
are of course not liable for his negligence because
he is not employed by them, Wnereyg nowever, thez
doctor or surgeon be he 3 consultart or not is
euployea and paid, not by the patient but by the
hospital authorities, I am of the view that the
hospital authorities are licble for his negligence
in treating tre patient, 1t dces not cepend on
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‘whether the contract under which he was erployed
wns a contrnct of service or a contract for
services«gg

In Hillycrs qse, the plaintlff came purposely to be
Ioperated by the particuler amdeqthetic mho actually operated
him and suffered harm later. If the decision of the court
'inh.fﬁat L;se hag been Lacsed on the fact that it was the p
| patient who employs hlm, the decision would have been a
'good precedence. Unfortunately however, it was based on
d;fferent ground, namely, that hogpital authorities are
Igot iiabie for the negligence of doctors erployed by him
'once it can be shown that reasonable care waé éxé}ci;ed by
“". the authorities to ensure that only gquelified doctors are
employed to®work imr the hospital. A . -
Aftgr the courts decision in Cassidy's case,hospital
ménaééméht‘6rsaufhofities'becémé fuily lizble for the
negligence of tholr doctors whether or not the “terms of t

their contract is that of service, In the case of Dickson

6%

L 2

The deceased was admitted in to a fouth fioor maternity
ward of Fhe defendant Hospiyal board -where she gave birth'
to a bab§ on the 23rd of December 1958," Aiter the birth,
she was susnpected of being mentully derangod and was put

on sedative drugs. A nurse was asked to take care of her,
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On two sides of the ward where she was admitted, there was

an open ferandah about seventy feet from the ground protected

-

by railings four and half feet high, In the morning of

29th December, 1958, the deceased wns not seen on her bed

.and was later found dead as a result of injuries she

.sustained when she fell from the tourth floor,

Hef.dependants then brought =n action ageinst the i
hospital board of management claiming damages fdf thé
death of the deceased on the ground that the circumstanceg
of her death pcinted to negligence on}fhé ﬁarﬁ bf the
hospital authority relwing on res ipsa lequitur, The
hospital authority agréea under crosé.examlnation that if
someone had.peen specially assigned to watch the deceased,
fhe incidént would probably not have occured, No medical
expert wasg cglled to show that given the case history, aiil
reas;ﬁéfil pfecéufions had been taken to prevent the

occurence, The court held that the plaintiff's Case .ﬁés

successful since the hospital management had failed to

¥

rebut the inference of negligenée which érosc.from the
facts oi the case, The court further held that Hospitel
authorities afé respbnsible for the negldgence of the wheole

of their gtaff be they surgeons, physicians or nurces
octher employees of the hospital,

-:t C e N
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Thus;'from the discussion and the illustration given

it is clear that it is now settled law that haspitel

management are liable not only for the negligence of their

doctors or nurses but indeed alL other employees of the

t

hospitale And the management of the hc pltals cannot

ebcape this liablllty by ahowing that the terms of contract
..... ﬂ
of the doctor Was for services and not of qerv10e5.61

1,_

2.2.2(d) The Liability of Quacks and Native Doctors

. An unqualified or unlicensed person who undertakes
nmdical treatment is required by law to exercise thre sane
'dégreé.of ékill knowledge and deligence as a person Qualie
Iied to pructlce the profession is required to exercise,

He is not gufity nerely because is ungualified or unlicenaed

to practlce but only if his standerd fall short of the

reoulred standard of care for the CUdllfied practitxoners?z

"‘“?“;d. In the case of

‘-

R v. Chigbata 0113963 the accused wds indicted before the

Wari-High~Court on three counts viz ménslnughter of one

Justina Cnwuzulike Contrary to Section 325 C.C., Cap 423

being in possession of poisonous matter without lawful

-
authority contrary to Section Y9 of the Pharmacy Crdinance
Cap. 69 and giving injection of a drug into the skin ¢

e
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the said Justina Onwuzulike thre accused not teing a gqualified
person to whom licence had been given for that purpose

: 'ﬁonfrary to Section 3 (1) of the medical practitioners

| and Dentists Ordinance Cgp 130,

The facts of thé.éasé is as follows:..The deceaséd and
her husband approached the accused on the 29 August 1959

 and ask 1f he could treat the deceased who has earlier

complaipﬁoi chest and heart probvlems, The ac&use& agreé&:

ﬁV;to.trEat'the deceased for a fee of £3, 17, 3d; £6 of which

L was paid in advance, After the husnabd had left the

o

déceasedlwith the accused, the latter attempted to give

the deceased an injection at the baék of.hér hand using a
hypodermic gyringe and needle, Wwhen this was not possible,
he gave ﬁer the injection in the shoulder area. The
deceased died later that evening. When he was later ééked

|

by a coun%iior in the area whether he treated the deceased,
he (accusea) admitted giving her injection and said thati.
he was a aéctof. The report of the doctor who performed
.post mortem examination of the deceased ghowed thét she died
df accute poisoning from a drug injected into her vody. |
When the house of the éccuséd was seérched, poisons in

Part IIT of the first schedule of the pharmacy Ordinance

were found, The accuéed admitted that the poisons were
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| ”2 ;:'“ '?7f3f1 o e
found in his house but said they were put there by the’

relations of the deceased and denled giving the deceased
. any injection, He did not give any eviéenée that he was
a licensed doctor under the mediczl practitioners and

bentist ordinance or that he had any 1awf§i author;ty to

be in possession of the poisons,
The Court held:-
¥ (1) that since the accused had not shown that he had
iawful authority te be in possession of the poisonous
“ ma£e§ié1s he was guilty eof being in possession of them
for uqlawful purpose, I”;ﬁ:«f..; o
(2) that|if a person without medical trainlng takés on
) himselteto edminister a medicime that have dangerous

effect and such medicine destroy the tife of andther

person, he 1s guilty of manslaughter and reckliessness,

The accused was accordingly'coﬁtictéd of afl the two
courts of charges.

In afother case, R v, Samuel AbengoweGh. The égcqased
was tzken to the appeilant for treatment.' She.w;s theﬁ.
sores on her back znd breaqt whlch has lasted
for about three years,

The appellant, an unqua]ified doctcr,

“filled a gsyringe with a red looking liquid and pushed the
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nozzle of the syringe into the right buttiock of the deceased
and pumped the liquid into her, The decessed fainted
fmmediately, A day after that, her husband found that her
right leg snd buttock were swollen and the buttock were
peeling, looking red. sShe died the next day, The incident
was not reported to the police until)l about three wedks
thereafter, After conducting post-mortenm examination,

the doctor reported that the deceused has been suffering
irom syphilis for some years and according to him this
would render her susceptible to péison, He then removed
some part of her liver and kidney and send them to govern-
ment anglyst who examine them and made & report,

At the triesl, the report of the govermment analyst was
rejected by the trial court as in admissible, No reasons
were given for their insdmissibility. Judgment was passed
against the appellant, The appellert's appeal succeeded
on the ground that although it iz obvious from the record
that the sccused was tried for the manslaughter by
negligence, it was not clear what particuler form of
negligence was relied on by the prosecution, It was
obviously the duty of the prosecution teo disclose with
certainty snd precision and without inconsistency the
particular form of negligence alleged, The prosecution

therefores failed on appeal for want of prove,
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It appears from the decisions of the Court ihat
s

native docters are placed on the same level with quacks
- with regard to their liability in negligence, A case 1n

5
point which illustrate this 1s the case of R v, Ezeocﬂ.s

In that case, the appellant who was a native doctor, was
Ichéfged iﬁ fhéhSupreme Court of the then Abba 'ﬂudicial
B » deWision with manslaughter, The proéé#utidns casé wa;“théf
| Ltﬁé.appellant ga¥e the woman 3 injectionﬁat intervals of
seven days for which he charged 3s. a.tiﬁe. shortly atter
Vthe last injection, the deceased.b¢Came very 111, She

died eight days later, The appellantgasked her sister

not to report the matter, Af;er his arrest he made the
following'statement {which Be.later denied in hils defence)y

1 did glve injection to One Owverri-Aba woman in
the year 1943, as T was passing by the road,

The weaman was very sick, She asked me to inject
her with my injection, She said she has tried
many other injections. T did not agree at first,
but she commpelled mg, I warned her very
seriously, still yet she said I would not BYe
responsible for whatever migsht be the resulg,

I told her that she would pay 25.5 when she
got petter, or leave paying anytning 11 she did
ot recover, I did it by tavour,

i har

In his defence during trial he denied injecting/as mentioned

in_his statenent to the police above énd ihstead claimed

that action was instituted against him by the family of

the deceased out of revenge as a result of another matter

. b/

8



unconnected with the death of the decegsed, An analysﬁ
.f;b§f£ §ﬁiEh.£ndicnted that death Wagncaﬁsed by.loxaéﬁia
due to a fiamuth 1njection was accepfed by the court,
Theﬁ thélbﬁuft affef coning to the conclusion that the
prosecutfons case has been substentially established

convicted the defendant for the offence of manslaughter,

..On.appeal; it was held that there cgnnet be the slighte

est doubf that it Lhas been estsblished that the accused

was QUilt& of criminal negligence and rightly convicted
! . . T

of menslaughter, Fis appeal wzs therefore'dismiSSed.

e e
In a related case, R v, Yarc Paki and Another

the first accused was chatged with manslaughter for operating
on the tOnsils of his patient who subsequently died. The
"~ . «Second accused who was charged with aiding and abetting by

holding the patient's head during the operation, was

discharged ahd acquitted on the ground that the operation

on the tousils by the first accused was not itself an
|

ﬁnlawful act like an operation to bring about abortionm, ;. *
and that since the 2nd defendant digd nothing

apart from holding the head of the deceased during the
- :

operation, he 1s not guilty of any cf fence,

!
. | .
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The deceased died six days after the operation,
There was evidence which showed that the deceased was fit
on Saturday but on Sunday he became sick; he was washing
his mouth and what he was spitting contain a lot of
blood in it, On Monday ke did not look worse but his
manner of speaking showed that all was not well, On
Tuesday his neck was swollen and his speaking was difficult;
On Wednesday and Thursday he .seemed much btetter but in

the evening he became werse, He died on Friday,

Post morten examination showed that both sides of the
neck were swollen and that the notrils was congested meaning
that at one time there had been bleeding, These, accroding
to the docgprs are indications that the cause of the death

was haemorrhage from the bed of the tonsils and sepsis

from there,

The first accused gave evidence to tne effect that
he as a native barber inheri ted the trade of performing
operation on tonsils from his ancestors and that he had
been doing such operations for about 27 years and on about

« 24000 people without any known case of death resulting
convicting the accussed as charged the trial court

held that he was liable beczuse his instruments were crude
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ﬁnd unsfof!lised and further that he was grossly ignorant
end grossly incoampetent.

From the ifllustrations given on both guacks snd native
docters it sppears native dogctors end quacks are normally
charged with criainal negligence, This mey not de
unconmested with the fact that the law frowns at reckless-
nnas.sT And to unlertske medical treatzent ¢r to rerform
an Operatibn on somebody when someone Couin't have the
requisite gqualificetion and knowlng fully -ell that such
undertaken 15 the type that endangers 1ife is recklessness
of the highest order, This may be ihu recson why a higher
flegree of punishment is awarded in orider 1o serve as » d::orranc
to others, However, with regerd to nutive dactors, one will
."sdd  that to hold some body liagbly in nejligence only on
the ground that the tools uted were ¢rude is not fn the writtem
view proper, A clear ¢ase of negiigencs must be shown to
have existed to groumd liability,
2.2.2(e) Informed Consent;

By inforwmed consent, it seans a patient who i3 watured
or who has the ability of understanding sac taking decision
on a matitars based on sound reasoning mucst be sufficiently
informed about the nature end purpote of g wedical treatment
which 18 about to be sduinistered on hin inkluding the risks
snd comseguences involved before consenting to it,

If thiz is not done, the doctor concern apy be sadarking on

& treatsent for which he will be guarantor for ltas success

g0 that he will be held liable for sny pest
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treatmenF harm regardless of whether he was negligent in
;treating;the patient or nct. About two reasens have
 7¥ been advanced for this stgnd of the.law. First is that

B consent itself entails an opportunity to evaluate 'I |
- knowleageably the options available and the risks inherént
'Iin each of those optlons or alternatives bhefore opting for
# One or the other alternatives.69 The second reason is :
that every humanbeing of adult years and sound mind has
right to determine what should be dohe with Bis body,.
-{'ﬁ-This means that once he gave his consent based on full
Qunderstanding ol the risks and the dannﬁers involved in a
_ particular operation or treatment he cannot later

complain; the doctrine of volunti non fit injuria will be

applicable to his case. Put where no sufficiemt explanation

is made to him then the doctor magy be liable in battery
where no harm is caused but where harm is caused he may

:"[' be liable in negligence or both in battery and in

negligence.TO

-
For an informed consent to be validly obtzined, the
lﬁﬁfollowing must be complied withs _
(a) The person who gave the consent must have the
SRS requisite capacity to do so. . ." | .
(b) The consent must be given based onzkndwlédge of.what

is ﬁo be done and the c0nsequence§ involved,

S K
A L e
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{¢) where a new operation or treatment which is
different from the one flor which consent was.'.
or}ginally obtained is to be é;bérkpﬁpon, a.££ééﬁ
coﬁsent must be obtained.

(d) There must not be fraud in obtaining the consent.

With regard toc capacity, the patieﬁt must be of age in
order to be able to give a valid consent if not such

consent ¢an only be obtain from his parents or guardians,

’ - There 1s no certainty as to what the actual age at which

o T .,.{,_i“’. o L
a patient could give a valid consent should be. However

it appears if someone has attained the age of 18 hé.;ay
give a.ﬁalid consent or if he has attained such age_whigh

- it could be presumed that his mind and bréih are devélopeél
“énough to have general understanding of matters and be

1
able to take decisions on them.7

" If the aperation to be performed on g patient below
' 48 yesrs is not directly for his own benefit but for the
 'benefit of some one who is related to him in which case

it is of emotional benefit to him his cdnsent and that

. of his parent must be obtalned and such consent should

v . -

.~ not be given where the operatibn 1s'toﬁally of no benefit

at all to the patient.72 Where the patient is of age and

therefofe can give valid consent, then the consent of his

" parent is not enough for the doctor to start treating

. . '
T I



him or to withhold treating him, but the parent himself
must consent otherwise the doctor may be liable €ither in

battery or negligence as the case may be.73

The ability of mentally ill patment to glve a valid
consent depends on the degree or extend of the nmental
~ problem, If the illness is of such a degree that could
.Jimpair simeonesabllity of proper perception then the o
" consent ef his parent xxor pguardian 1is necessary but if

- it is not upto that level he may then give his personal

. consent for admission and treatment in the mental hospital7u.

.

N o 1f a ﬁatient is married then the. spouse may giﬁe |
- consent on éils behalf #f his/her condition is such that

He/she cannot him/her self give a valid consent,
o :

On the_mssue of giving consent based on knowledge,
it meanéljust as we have already.stetedlearlie; that the..
patient must have been fully informed about the kind of
“ treatment or operation to be performed, the risks
involved the benefit of such treatment or operation to
him and the alternatives open to that ﬁarticular kind of
treatment, This means that getting wh;t is called 'bal

- tblank Cheque' consent from the patient is not enough,

'Blank Cheque! consent here means a consent given for

. C o

1 . c ‘ i
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ﬁ;éétﬁénéﬂﬁithfut knowing in advance of such consept the
risks involved in the treatment or operation to be perfbrmed.
This contradicts the doctrine of infbrmed consent and t@gs
unacceptible, The patient in this regardihévé the opﬁiﬁn
of instituting an action =zgainst the doc?or either in the
tort of battery or in negligence. if hebbrinéa his action
in battery; then prove of damage ig not recessary, all
.hé nééd t; prove is that ' 'the doctor tregt kim withgut his
consent and he will succeed even thought fhe amﬁﬁnf fo be
paid may very meagre, yhich is_galled_contemptous damages,

It h;wéfer he.eiecté.to bring his action in negligence he
he must p%ove the existence of all the elements needed to.be
HPQAVéﬁ in;or&er that an action in negligence will be

succeasful, 1In Onebherican case, Bowers v, Talmage and Von

6
Storch,T“ a nine year old boy who was suffering from

i

hallucinations was takén to the defendants neurologist who

-

being in doubt whether the Duids trouble was emotional or

crganic, iecommended an grtenogram, an exploratory process
in which three percent of cases are known to result in

serious injury, There wos no emergency jhat would warrant
PR S
|

P - ]
the performance of the operation, The defendant did _ %

not explain the dangers of the treatment to the chigdeamamg,.
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parents and they gave their consent. The plaintiff was

paralysed as a result of the treatment., 1In an action, it
was held that 'unless a person who gives consent to an
operation knows its dangers and the degree of dang er, his

consent does not represent a choice and is ineffectugl,.,"

= Thefe however, appear to be a conflict between American
Court and English Courts about the issue of liability where
a doctor did not properly inform a patient about risks

and alternatives before starting an @peration or administering

treatment, English CourtSappear to be &n favour of the
doctors, Thus in England if a doctor is of the view that
informing a patient is not importanl, Lhen unless that
opinion of his is against the generally acceptable practice
in the med%cal profession, he may not be liable unless

if the patient himself can prove that if he were properly
informed he would not have submitted himself to that treatment
or pperation, In the case of Hatcher v, Black,77 the
plaintiff, a singer, suffered from a diseased <thyroid gland.
She then underwent a thyroidoctomy after being aésured by
the surgeon that there was no risks to her voice. A nerve
was so0 badly inJured in the operation that the plaintiff's
voice was damaged. The doctor knew there was slight risk
to the plaintiff's voice but refused to inform her

about ik in order that she should not'%et worried. The

doctor was held not negligent pecsuse his action did not

fall short of the standard of a reasonably skillfull surgeon.
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The American Courts however tend to favour the
plaintiff's right of choice and are therefore always of
the view that a patient must be fully informed in order to
enable him take a decision based on knowledge of what he is
consenting to., Apd it has been submitted in this regard
that the court should not force the patient to prove
affirmatively that he would not have undergone the operation
with full knowledge but should assume that a reasonable man
would hesitgte in undertaking hazardous treatment.78

However, it is important to note that informed consent
is not necessary in emergency situations like where the
patient's situation is so critical that the doctor is expected

to go into operation immediately in order to safe his life.

Again consent may not be required where the patient himself
doesn't have the capacity to give same due to either tender
age of ment@Al incapacity and his guardians or parents are
not near enough so that they can consent on his behalf and
the doctor is of the view that waiting for a longer time

to get the guardians or parents consent will worsened the

situation of the patient.

But if a patient's consent is given with respect to
a treatment and in the course of the treatment a new case
requiring treatment is found, the doctor should seek fresh
consent from the patient before going into the treatment of
the new case. In one case, Mohr v. Wilﬂiams79 where a
doctor was employed to perform an operation on the plaintiffs
right ear but after anaethetising her and examining her and
finding that the condition was not serious in the right

ear as he supposed but found a more serious condition in
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+the left ear and want a head to operate, he was held
lizble in battery despite the fact that the operation was
successfully and skillfully performed since it was not in
emergency situation. It is submitted that if this aspect
of informed consent is o0 be Iollowed strictly, doctors
will find themselves in seriocus difficulties and their work
may be hempared on the same grounds, For example what

5 will happen where a pati§nfslrelations are noet around when
the doctor is performing é'fery serious operatiocn on the
patient and £he happen to come across a problem which he
need to tackle immediately and the patient himself could
not even communicate to the doctor or even if he could
communicéte his condition is such that ho any valid consent
could be obtained from him? Must he wait for as long as
the patients relations will come so that he will get the

go ahead from themx to deal with the new case?
BEven though the doctrine of informed consent itself
~ «1s subject to emergency situation, it is subwitted that in
" addition to that once a patient has given his consent in

. the first place then unless if the new case the doctor

' ;dome&- across is highly dangerous, then the patient consent

" 18 not necessary. In this regard, one will prefer the
practice in Epgland where g doctor is allowed a times to
dispengse wlth the consent of the patien% where he is of the
view that +the rigks invelved in the operation is not

~ very serious or where he is of the view that telling the

¢« patient will make him to be unnecessary scared and

80
emotlionally disturb .
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BEven the doctors in America, it appears, have started
geeing the folly in giving a patient complete freedom of
choice and have therefore embark on a technigue which
tend to extend the rule of emergency to cases where a

doctor come across a new situation in the course of treat-

ment or operation. What they now resort to is to dfaft the
congent form in such a way that the patient consent's to

the initial treatment and any subsequent one which may be

discovered lsﬂ:er..'m

Fraud vitiate consent ab~initio and therefore a
doctor should not misrepresent the facts of a particular
operation or treatment to his patient or his guardians
so that he will get their consent. He should take his
time and explain to them in full all the issues involved
and their %onsequances. Thus a doctor should not for
example under the pretext of treating a woman for one

8
illness perform an operation on her to cause abortion .

Finally, it can be said that doctors and-the hospital
management that employ them to work for them are constantly
at risk of being liable in negligence any time their
standard fall short of the generally recognized and
acceptable standard in the medical profession. However,
the liability is limited to such of their actions which
a reasonable person will be of the vi%w that it is done

without enough care or caution otherwise they will be .

exposed to situation where they are always liable to

patients for any little mistakes or miscalculation on their




part, It is in this regard that Lord Denning stated as

follows:—

It would be wrong, and, indeed, bad law, to say

that simply because a misadventure or misharp
occurred, the hospital and the doctors are thereby
liable, It would be disastrous to the community

if it were so, It would mean that a doctor

examining a patient, or a surgeon operating at a table,
instead of getting on with his work, would be forever
looking over his shoulder to see if someone was coming
up with a dagger-for an action for negligence againat
doctor is for him like into a dagger. His professional
reputation is dear to him as his body, perhaps moreso,
and an action for negligence can wound his reputation
as severely as a dagger can his body. You must not,
therefore, find him negligent simply because something
happens to go wrong; if, for instance, one of the risk
inherent in an operation actually takes place or some
complication ensues which lessens or takes away the
benefit that were hoped for, or if in a matter of
opinion he makes an error of judgment, you should only
find him guilty of negligence when he falls short of
the standard of a reasconably skillful medical men,

in short when he is deserving of Tehsure - for
negligence in a medical man is deservingly censure.gy

By this ;t means that the allegation of negligence
againat a doctor must be a glaring one which any gqualified
person of his standing could not have committed other-
wise a case of negligence againat him may not gucceed.

2.2.3¢ _BANKERS: :
Just like their counterparts in the Medical and lega}
fields, bankers are by virtue of the doctrine of special

relationship established in the case of Hedley Bryne & Co.
8l

v. Heller and Partners Ltd owe a duty‘of care to

their customers a breach of wnich will render them liable

to them in a civil action for negligence, Apart from the
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existence of a special relationship, the panker and custmer
relation;hip is also a fiduclary one and this makes it the
more important for bankers to treat the case of their
customers with utmost care and skill since a ltiducilary
relationsnip ¢calls for trust and confidence by one of the
parties on the others capability, trustworthiness and
fairnesa.gs The 1iability of a banker in negligence is
«not limited to casez of actual negligence or lack of the
| reiifciéiﬂof probe; Earo end skill in tne\;ct;al.p;frorlance'
¥ of tne bankers Job out it arise also as a result or the
exf&ﬁ#isgnof fhé ﬁoéfrlﬂu.of iﬁéishbour' which involve
cases where the loss sustained or 1ncuréu arise outl oy
'~;contract.fﬁi However, for the purpose of this work,
bankers liability is going to be discussed under the

following subheading

ci ) ) -

(a) Dbankers liabiiity atathe time of opéﬁiﬁg an account
for a customer, ; iw ". L
{b) Liabllity in dishonouring of cﬁEqués
'téj Liability in payment of che@ués}  ;-M.I
{d) Liability in giving a statqs view .n_on a custiomer

(e) liability in méking dlsélosures about customers
accounts,
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2.2.3(a) Bankers_liability at the time of Opening an
Account for a Customer:

Despite the fact that one cannot be said to be a
customer of a bank unless he has opened an account with
it,87 it is still of utmost importance that initial

x Pprecautionary measures be taken by the bankers when the

'+ -customer comes to open an account with them in order
to safeguard against shaltp practices by dishonest persons,
Therefore, when a prospective customer comes to the
bank for the purpose of opening an account, the banker
must first ensure that he obtain the names and addresses
plus the occupatiom of the prospective customers
referees, 1f he is not satisfied with what the intended
customer'give him he should verify himselr in order to
be certain.ag The banker should also in sddition to
obtaining the names, addresses and occupation of referees
also require the prospective customer to supply him with
informations concerning his previous or existing banking
account which he had earlier operated or which he is

» currently operating, if at all there is one, if there
is none both before and at the time of opening the

account then that information shoula also be made

89.
known to the banker, Where a bank neglects or fails

to take the above precautionary steps before opening an

account, 1f may be exposing itself to the risk of
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liability in negligence it it collects a traudulent chegue
from a customer, In the case ot Ladbrove & Co, V. Todd'B?
an account was opened by a banker for X, a stranger, who
presented himself as the payee of the cheque he produced

but which was actually stoken by him from a letter box ' .
through which a letter containing the cheque was posted,

He did not make any introduction at the time of opening the
account, and neither did he give the names of his referees
as required, After opening the account, he immediately
have the cheque cleared, withdrew the amount on the cheque
and disappeared, In an action against the bankersg, it was
hela that they were negligent in not taking reasonapole
precautions in order to sateguard the interest of the owner
of the choqu;i 1f the bankers had asked for tne names of
the thief's referees and also certain information.,concerning
his previous banking or ask for an introduction of himself

by one of their customers or respectable member of the public

and such other preliminary things, he would have been scared
and may run away. And if he did not run but met those demands
and have the account opened for him, then that would have been
a defence for them, In a related case, United Nigerian
Insurance Co, v, Muslim bank of West Africa Ltdg1, the

defendant, who was a banker, opened a savings account for

one Ulatunde Odubiyi, a new customer. Earely two days after
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opening the acﬁoﬁht, tﬁe ;ew customer paid in z cheque of
¥550,00 crossed and endorsed 'not negotiable = A/C payee
only! wnich belong to the plaintiirféppellant. The
plaiﬁfirfﬁﬁ;d actually sent the cheque to the defendant

bank but 1t had refused to receive it, The defendant credited
the new cusgé;;r;.Sﬁ;£ngs:ac00unt with the amount on the
cheque, Five days later, he withdrew %550,00 tne plaintiff
then brought an actiﬁﬁ’against the bank for damages ior
negligence in opening tne.account, collecting the cneque

and partiﬂg with the p;ﬁceeﬁé o;:fﬁezéheque. the plaintitfts
grounds Iqr instituting the action was that the detendantt's
Izalure to obtain necessary féferenées and to follow the
usual ban;ing practice in opening the savings account was

& negiigent act and that that has caused him the loss of

his ﬂSbU.Eo; No ewidence was called to prove the custom
ar practlﬁe of_bankers generally concerning the opening of

an accouﬁt Ibr‘new ﬁﬁstomers. The defendant on his part
denlea that he was negligent and claimed protection unaer

Section 2 (2) of the bills of exchange Act, 196&,9 The

- trial court hela that the allegation of negligence was [0t prove
and therefore the detfendant was not liable to the plaintir:
tc tne tuney of NL40,00 as claimed instead tne detendant was

ordered to refund the balance standing to the credit of the

S i, . S

savings Accounts to the piaintitt, ‘the plaintiff then
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Qﬁpeﬁléd t6 The supreme Court where 1t was held that the

bank was liable because 1t was negligent in not onFalnlng
.sgilsfacfggy relerences wnén oﬁehiﬁé.éﬁwécgouht?13¥ a new
customer or when the customer came o aepos}t tne‘cngqge for
§#550,00 two days lacef since this wég nof doné iﬁitiail§.
This in the view of the Supreme Court amounted to failure by
the bank to observe the standard expected of a reasonable
banker, Concerning the defendant/respondent c¢laim to |
protection under 2{(2) of the bills of exchange Act, the court
held that where a banker fails to make an inquiry about a
prospective customers identity and character before collecting
alchéque.for his acéount, the banker will'béhiiéﬁié.iﬁ

negligence, wnd the section cannot afford him any protection.

Theléecision in the above case bave clearly shown thgt
obfaiﬁiné"th;:names aﬁd addressés isﬁﬁﬁt'eﬁ;ugh fof ;.baﬁk;r
where aucp is done, The banker should in sdditlon verify the
1dentity.01 the referees before extending any banking
facilities to the customer. 1f the referee named is a weil
Known and reputable customer of the bank there may be no much
problem glnce he is already known by the bank but if on the
other haéd the referee is not a customer of the bank then
:Simbly f&rwarding his name,lé&dréss énd péSspdrt'ﬁayﬁhéf be
‘enough to protect the bank against liability., The reason given

for this is that bankers have all the rights to accept or reject
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a referee, Therefore if they negligently fail to verify
the claimgs of a referee and a true owner of a cheque suffers
financial loss as a result of the fraudulent act of a new
customer the bankers will not be absolve from 1iability in

93
negligence . In the case of Hampstead Cuardians v.

?arCLays Bank Ltd,gu a person who posed as Donald Steward
opened an account with the defendant bank after getting a
very gooa reference, It was discovered that it was the
customer himself who wrote the reference and not his referee
even though he had given the name of one in the person of
Mr, Wolfe Instruments paying to D, Stewart account were
instead paid into his account because he had already said

.~ that that i% his business name, The instrumentgy,were however
unknown to the bank was actually stollen from the plaintiffs
by one of their employees, In an action against the bank,
it was hela that the bank had been negligent for, failing to
verify whether tne person who posed as Donald Stewart was

actually Donald Stewart or not,

it would appear as 1f bankers are being over tasked in
their bids to escape liapility in negligence as a result of
the activities or some trick stars but t;;n upon proper
analysis one will not but still hold the bankers in tne
above case liable since tney have abundenea a responsibility

or duty wnich 1f perrormed, will nelp tnem greatly in

detecting fraua,
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I
The %s;ue here is simple, if the bank had undertaken
to verify:tne reference submitted to them by the intended
customer ihey would have discovered that the reference did
not actually come from the intended customers referee and
they woulh'nt have fallen victims ot his fraudulent
machinations, Tnus.in the cagse of Martfani & Cq. Lt;lf Ve
Midlana Bank?s the caurt refused to hold tné Bankér;iiénle
in negliéenge_when the procegds_qr a cheque was collected
vénd misappfoﬁriateﬁ by a new cuétomer to the bank since the
bank had 1n tnat case complied with generally approved
practice of bankersby contacting the referee of the new
.customer and obtaining a reference tfrom him on the new
customer,
'Bahkers should aiso eﬁsure thafwjth;yion£éin the name
ot tnelrrprqspectlve customers employers andﬂtne type oxf
fbﬁéxﬁéés;or.work they.dé. 'This offefs a’good %?oss-check

. on the customers claim, Thus where a new customer was
- = nen 8
!

:accéﬁted'in a bank ﬁerély upon réliégbé:on the new customers
_;nformation that she was married, the bankers were held
”vuliéﬁle in negligence when the informations turns out to
be false' . Therefore unless the bankers received § J
reference from a reputable customer of theirs concerning
;thé‘ marital sgtatus of° a whman, théj sgoui& méké fﬁ;fhér

enquiriesg about the nature and the address of the husband's

.émplbyef;

l
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2.2,3 (L) Lisbility in Dishonouring of Customers Chegues

Dishonouring of customers chenues is another area

in which a banker in the discharge of his duties may
be held liable in nerligende, A raving banker is duty

to honour and pay a cherue properly drawn
bounqiif their is enourh manev in the customers account
to cover the amount stated in the chenmue, Therefore where
a banker nerlirently dishonour a cheque which should
otherwise have been honoured he may be sued by the affected
customer to recover damares for the loss of reputation he
suffered as a recult of that dishonour, In the cnse of
Balommn V the National bank of Nireria Ltd 97’ the
plaintiff, who was a trader with credit facilities with
a comnany had »n account with the defendant bonk. Two
chenues i;snnd by him in favour of the comnany were
dishonoured by the defendant bank., As 2 result of the
dishonour, the credit facilities granted him by the
Comnany were consequantly stonped, He then instituted
an action agsinst the defendant bank, From gvidence
presonied before the court, it was clear that at the
material time of presentation of the said cheques, the
plaintiff had sufficient money with the defendant bank
to cover the amount on the cheaues. The court held that
the moment a bank Pl28C€Sonev to its customers credit
the customer is entitled to draw upoh it, unless
somethineg oecur., to deprive him of that ripht. And that
since the customer in that crse had sufficient money

in his credit he was entitled to draw unon it.
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The defendant bank was therefore liable to the
plaintiff for wrongfully dishonouring the cheaues.

A customers account is, for the purpose of
sustgining an action for dishonour of cheoues
with sufficient amount even if the amount, in the
account have been secured throuch a credit facility
or an overdraft granted to the customer by the baﬁk;sa
Howefer, if the banker can established the occurrence
of a certain event or state of affairs which necessitated
the deprivation of the plaintiff from this right such
as that the cheque have not yet been cleared it may
be absolved from liability. In the case of Union Bank
of Nigerin Ltd V N“OYG-?Q The plaintiff/respondent
paid inta his account with the defendant/appellant a
bank draft for }8,000.,00 drawn on the African Continental
Bank, Benin. The same dny he drew a cheque for $#15,000.00
on the account in favour of a third party. The amount
in his accournit can only pay the cheoue if the cheque
for N8,000,00 is cleared and credited to his account,
On three occnssions, the cheque was presented and
represented for payments but it was not paid by the
bank. On the date of the third precentstion of the
cheque for payment the draft was cleared and his
account credited but still the chqu; wns not paid.
The plaintiff then sued the defendant brnk clriming
damages for wrongful dishonour of cherue or in the
alternative damares in nerlirence. The trial court
found the defendants 1lizble in damares to the plaintiff,
The defendant bank thepappealed against the judrment
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of the trial court, it wns held dismissing the
appenl thnt on the first and second occncs=ions when
the chenue was presented for payment and the plaintiffs
lodgement was not clerred the bank was not liable but
when the lodgment by the plaintiff was cleared later
and his account ecredited the defendant appellant

Berk was liable in drmares for wrongful dishonour of
the amellant's cheque.

The court then 1aid down the followinr ruless

(a) if cash is prid intc =n account, the bank
required reasonable time to adjust it's account by
entering the credit, Before the affluxion of a
reasonable time to enable the bank effect necessary
book kéeping operztions, a customer whose cheque is
dishonoured on account of insufficiency of funds in
in the account c-nnot m=zintain a successful =2ction
apainst the bank,

(b) if a cheque is paid into an sccount, the bank
renuires reasonable time necessary to clear the
cherue and effect its book keeninr oper~tions,. In
this case, the reasonable time will take into

account the clearing period delay. Before this time,
a dishonour of a cheque on account of insufficiency
of fund canrot rround liability of the bankwo

if the plaintiffs case in resneet of a wronrful

dishonour of his chenue bedomes successful, the amount
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to be awerded to him by the court as damages may

either be substantial or nominal depending on
whether he is in business or not, In the case of

10
Bank of America V Edward Alexander, L

the plaintiff,

a company director, had a current account with

the defendant Bank. He requested his bankers in

London to transfer a sum of £1,500 to his account

with the dependant Bank, Two days after he was

told by the manager of the defendant bank that

the money had arrived. He then issued a cheoue for

£250 in favour of one Mr. Swanmick for a business

transaction, The checue was dishonoured by the

defendant bank., In an action by the plaintiff

against the defendant bank the trial magistrate pass

Judgement 1; favour of the plaintiff and awarded

a substantial amount of £200 in damages for the

plaintiff, The defendant bank Bhen appealed

contending among others that the trial magistrqte

«~ was wrong in law in holding that the plaintiff/
respondent was entitled to substantial damages since
the occupation of the plaintiff/respondent did not
come within the term trade. It was held dismissing
the appeal that the word trade is defined 'as business
especially mechanical or merchantile employment as

opposed to a profession carried on as a means of

livelihood or profit., And that applying this
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defination to the occupation of the plaintiff/
respondent as described in the evidence before the
trial magistrate, he comes within the defination
of the word'trade!,
If a cheaue is dishonoured as a result of the

a delay by a collecting bank to present the cheoue
collected from or on behalf of a client to the
paying bank within a reasonable time the banker will
a gnin be liable in damares to the customer. 1In
the case of Forman V., The Bank of Enzland,1of'th,
Plaintiff, a customer of the defendant bank in the
city of london, paid into his zccount before 3,pm
on May 21 a cheque for £500 drawn in the following
maners - EOPWiCh, may 20 1901, Barclay and Company
(1td.), which has been incorrorated Gurnevs, BRirk beeks,
Barclay and Buxton, Pank plain, tlorwich, or head office,
€, Lomband street l.ondon. Pay to Thomas W, Forman or
order five hundrcd pounds' At the time the cﬁeque
was paid in the plaintiff had a balance of £103, 6s.

10d. standine to his c¢redit., Tt was a rule of the
defendant bank that, if cheque drown on city banks
vere paid in before 3 Pem. thev would be drawn against

the next dav, 0n mav 25 the nlaintiff drew a chenue

uron the defend-nt Rank far £229 in favour of a third

Partvy which wns rre<ented on m=y 23 ang dishanoured,
The defendant Rank treated the Morwich Union cheque

as being payment in Norwich, »nd presented it through
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‘the country clearing house, end as a result the -

" amount was not collected when the cheque for £239, LR

~.- which was dishonoured was presented on May 23,

" In an action against the defendant the Jury upon the

evidence presented before the court found that the '
Norwich Union cheque was a cheque on a city bank,
there being a recognised and genersl custom amongst
London bankers that chegues in that form should be

- treated as London cheques and Judgment was therefore

passed in favour of the plaintiff, and damages of £7S |

" pownds ewarded.

Where a banker has a good reason for dishonoufing\.
a cheque, notice of such dishonour must immediately be
communICatgd to the customer or to the collecting banker
" who will inturn notify the customers. Failure by either
the payihg banker or the collecting banker to discharge
- this responsibility will also expose it to liability, -

. 103
Thus in the case of Agbonmagbe Benk Ltd V, C.F, A0, Ltd.,

’f f* the r espondents who were the payee of a number of cheques

paid them into their account with the bank of West Africa
for collection by the latter, The bank of West Africa
promptly sent the chqques to the gppellant banker gt Shagamu.
The cheques were however not yet cleared and the appellant
bank as la result refused to honour thé‘cheque. It however
did not communicate the dishonour to the collecting banker

in time, It was held that the respondents were entitled
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to assume thnt the chenues hnd been honoured in view
of the %act tht the appellant had remnined Silent fopr
an unreas®nably long time, Tt was therefore held that
the aprellant was puilty in nerslirence in not

notifvine the respordents bankers of the dirshonour.,

24243 (c) Liability In pavment of Cheoues

The bankers ]inkgggs'tvg;h regard to payment of
cheques may arice as a/yhere payment is made when the
authority to do so have been revocked or withdrawn by
the customer, where the customer is dead and a notice to
that effecthave been given to the banker snd where
payment is made on a cheque with unanthorised endorsement
or forred sirnnturejoh Thus in the case of Nwandu V
Barclays 'ﬁmgos the plsintiff who was a businessman
drew a post dated checue for the sum of £660 in
favour of X, a company engaged in a certzin contract
Jjob for him. But before the maturing dnte of the
chenue the plaintiff wrote a2 letter to the dé}endant
bank instructine it not to pny the cheaue, However
when the cheour was letter precented, the defendant
in contravention of the plaintiffs instruction
nerligently pnid the cheque and debit the plaintiffs
account, The plaintiff then hrought‘sn action against
the defendanﬁiﬁgfkinn a declaration that the defendant

« bank hav%rnqz ’ to debit his account. It was held
that the plaintiff's cacse must succeed and also that
he was entitled to recover the sum neglirently debited

to his acecount.
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of the fact th-t the appellant had remsined silent
for an unreasonably long time., Tt was further held
that the appellant was puilty of negligence in not
notifying the resmondents bankers of the dishonour.

In another case, Union Bank Nigeria ltd
V Adediran - the facts of which are as followss
The respondent was the peoples Varden of the Church,
Bethel Kaduna and customer o1 the appellant.
According to the mandate given to the aprellant, the
sirnitories to the account of the respondent were
three one of whom was one brotner F, A,Onatolas He
was later replaced by one Mr, J. Kolawole and the
aprellant was notified of such change on 7th June, 1982,
On or abo%t 1:th Jure, 1982 a chenue tor the sum of
#6,800,00 drawn on the respondents =ccount wn= presented
for cashment. The cheque leaf was one from the cheque
book duly issued to the respondent by the appellant,
The cheaque cont~ined the sirnature of brothere
F.A. Cnatola who as at that date was no longer a
signatory to the respondent!s account, The cheaue
was paid to the precenter and the resrondent's account
was dehited with the amount, The respondent then sued
the appellent for wrongfully debiting the account
of the church, The trial court in if‘s Jjudement held
the defendant 1li~ble and entered judgment in favour

of the plaintiff. The defendant/appelant then
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aprealed against the judpment of the trial judpe.

The court of apresl udanimously. dismissed the
apprellants aprenl and held inter alie that 2 banker
who honours a document porrorting to be a checue but
on which the customer's sipnature as drawer has been
forged is not entitled, in the absence of estoppel,
to debit the customer with the money that has been
paid away. And further, that by virtue of section
2k of the bills of exchange Act 1917 where a sirnature
on a bill is forged or nlaced without authority of the
rerson whose sirnature it porports to ne, the forged
unauthorised sifFnature is wholly in onerative,

The above illustrations are clear indications
that where a chenmue is paid without authority or if
the authorngty wns given but later withdrawn and the
banker still went a head and paid the chenue, he will
incur liability for his negligence, However if the

banker can adducefacts which can create an estoppel
107

aFainst the customer, he may escape liability

24243 (d) Liabilitv in eivine status view about a customer

Bankers may be required a times to state the
financial standirz or credit worthiness of their
customer. Bankers are in this regard renquired to
exercise proper care otherwise they will incur:
liability in nerlirerce. The faect th-t the banker
was honest in «ivine *hs credit reference will not
afford him a defence if it is estnblished that he

did not exercise the renuisite core in givine the

credit reference. The liebility of the banker is
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based on thne extention of the nelhbour principle

to persons standin: in cpecinl re? ~tionship to
" each other s examplificd Ly the cuse of Hedley Eryne

& Lo, Lta. V lieller rud R:rtucrs.qoe Thus since the
relationship between »n lLanker ond a customer is among

the clasges of specinl relationship for which the tort of
negligence is avplicable, vhere - customer of the bsnk,
Suffer loss as ihe result of the negligence of the banker
in giving credit reference glbout him, the bank will be
held liable for tuhe losu suflfered,

However, where there is g disclaimer of responsibility,
the liability of tie bonlier will depend on whether the
person to whom they pave the credit reference is their
custoner or not, If hie is their customer:. and they happened
to give hin;a.wrong stutus view cbout one of their customer

; through nepligence it aple~rs disclaimer §f recvonsibility
will not affcrd them a (defence since there exist a special
relstionship belween thew s2nd by virtue of which they are
bound to exercics ressonrble crsre not to cause<nim harm in
th.eir dealings with hime. Put if he is not their custemer
and the informotion piven was eratuitous then as was the
cose in Hedley RBryne, dirclaimer of responsibility could

109
be n defence,

2,2.3:;(€) " Li-bilitv ir licking Disclosures ‘hout
Cu: Lomer’s tcecount. -

BanKkers are under a duty to take praper c-re to ensure
thot no inform~tion ghout thelir customers accc.nt or

cther affairs ¢ theirs is nizde known to
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any one ﬁthérwisé they will become ligble to

their cugtomer for breach of their duty of

Secrecy. The lus clasicus here is the case 6f

Tournier V National Provincial and Union Bank of
England.t10 In that case, the plaintiff's account

with the;defendant bank had been continually

overdrawn and he undertock to pay the overdraft

in instalmments. Wpen he failed to meet the schedule,

| the bank manager obtained his personal address _ _
through his employer. In the course of their discusgion,
Jthe bank manager disclosed that the plaintiff's gccount
was over drawn and that the running of the account
indicated that the plaintiff was betting heavily and
dealing with book makers., As a result of this information
- the plalntiff's employer refused to renew “he plaintiffts
.employnnnt ghreement. The plaintiff then sued the
defendant bank for slander and breach of duty not +to
disclose to third parties the s tate of his account or

any transactions concerning the account. The ac¢tion

was tried by Jury and dismissed, On appeal a re-trial
was ordered on the grounds that the trial judge did not

| ﬁroPerly direct the Jury withr egard to the defendant
bank's duty of secrecy. It was unanimously held by the
court of Appeal thmt there is an implied term of a _
banker's contract with it's customer th&t the banker shall

not disclose any information relating to the customer's
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account or trans=ction concernine the account,

The dutv of secrecy extend to when the customer
closed his account with the hankﬁ1 and it covers
all information however obtrined by the banker in his
canacity as a barnker in the cource of the banking
relations between him and his customerﬁ12

Disclosure may however be made about the acoount
of any affzirs of the customer where(a) the disclosure 1is
made under compulsion of law (e.rg. where the banker

is recuired to rive evidence in legnl proceedings)113

(b) the disclosure is made in the interest of the
general public such »s where he trade with the
enemy of the country during wr or where there is a
renort of susrceted fr-ud by the customer,

(c) the disclosure is in the interest of the bank
such as where lema) procerdinre are recuired to
enforce nayment of an overdorft or where = cystomer
ask to know the extend to which his puarantee is
bein~ relied nipon by the bank,

(d) the disclosure is made with the consent of the
customer authorise third parties to obtain status

report from his banker he will be deemed to have

consented to such disclosure as may De reasonable in

the circumstances,
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2.3. STANDARD OF CARE I ..
2.3.1. THE MEANING AND NATURE OF STANDARD OF CARE,

As soon as 11 has been estgblished that a duty to

take care exist in a given situation, it immediately
becomes important to determine the degree or extend of

care required by luw to be exercised., This view is shared
~ by Lord Wilberforce when he said: "gSo far it has been
possible to consider the existence of a duty, in general
terms, But the matter cannot be left without some
definition of the scope of his duty. How far does it go?
What i3 the standord of the effort required?11h This infact
lead us to the topic under discussion, namely, the standard
ot care. .It is difficult to give a straight forward _
definition M the term 'standard of care! since almost Iéil
standard works on torts and negligence did not deal with the
matter. suffice howvever, to say that it may be regarded as
the standard of conduct lald down by the COuTtS‘fOP the
protection of people against unreasonable and unjustifiable

risk of harm, Atimes the standard are laidq down by
statutes.115 o
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However, apart from statutory duties of care which are
normally provided by statutes, before a court or tribunal
comes to a conclusion as to whether or not a defendant's
action measured up to the standard of behaviour required by

a reasonable man or not, there are certain issues which must

first of all be considered, These issues have been laid down

by Lord Reid in the case of Moris v. West Hartke Pool Steam
116
Navigation Co, Ltd.

Where he said:

it is the duty (of an employer) in considering
whether some precaution should be taken against
a foreseable risk, to weigh, on the one hand,
the magnitude of the risk, the livelihood of an
accident happening, and the possible seriousness
of the consequences if an accident does happen,
and, on the other hand, the difficulty and

expense and any other disadvantage of taking the
precaution,

For further ginderstanding of the above statement let us

discuss in detail all the issues raised therein:

(a) _Magnitude of the rigk: The amount of care required is

to a large extend dependent upon the magnitude of the risk
involved, Therefore where the risk is high, it certainly
means that more care should be taken to avoid the risk,

Thus the concept of reascnableness is examplified by it's
flexibility because:

"The degree of care for the safety of others
which the law require human beings to cbserve in
the conduct of their affairs varies according to

the circumstances, There is ne gbsolute stangdard,
but it may/said generally that the degree of care

required varies directly with the risk involved,
Those who engage in operations inherently dangerous
must take precautions which are mot required of
persons engage in ordinary routine of life“117
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Therefore whe}e some one is in posession of dangerocus
objects, such as explosives the degreeiﬁf ;éfé féQﬁif;d

# of him by ;aw ig so high that it may even‘lbe regarded

as a'guaragféé for séfety'qq? On théhothér hand the degréé
of care may be so0 low such that it could even be neglected
.where the Sbject ftn one's possession is not dangerous or
wWiere the_circumstances of the case is such that a reason-
;ble.man woﬁld not have foreseen that damage is likely to

be caused as a result of the conduct of the defendant.

Two cases will be discussed here to serve as l1llustrations

to what have Just been said, First, 1s the case of Wafd”v.
119
HertfordShire County Council, In this cage, Mrs. Ward

toock her two sﬁall children té the Junior Primary School
.

at Sarrat in Hertfordshire. Timothy (the infant plaintiff)

'ﬁés'about eight years and Surah was five., She left them

8.55a,m. After she left them there, the infant plaintiff

at the school at about 8,50a.m, The School started at about
played with the other boys in the playground until schoocl N
was ready, They decided to have a race up and down the ;
play ground, As the infant plaintiff was;running, he =

stumbled. He slipped and fell against a f?ll at one side

of the play ground, *ii

e, Wt
i - E :
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The wall was of a common type, it was built about

100 years back. It had brick pillars and in between flints

set in mortar, It was Just an ordinary flint wall and

' quite low; about 3 feet to 3 feet & inches high, The flints

only came up to about 2 feet 3 inches above the ground,
and ther;:was a brick coping above. The infant plaintiff
fell headlong, almost as if he were diving into the wall.
ﬁis heéd hit one of the fliﬁts which has a sharp edge. He
was as a result seriously injured, The trial judge found
the local education authority liable on the ground that
Mwith its flint walls and sharp and Jarged flints
protruding, was inherently dangerous" and that the local |
education awthority was wrong in allowing it to be in
that condition,

The local education authority appealed against the
Judgment of the trial Jjudge to the court of appeal. There
it was decided after careful analysis that the local educa-
tion authority was not liable for the injuries sustained
by the infant plaintiff because in the view of the Justice
of the court of appeal the wall of the pleying ground was

not dangerous. Lord Penning who delive¥ed the lead Jjudgment
salds !

"I must say, reviewing all the evidence, that
I «o not think that this wall was dangerous,
One has only tc lock at the pictures to see that
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it is a wall of the commonest type., It is an
ordinary flint wall., It was built in the days
when flints were picked off the ground and used
to make walls, One-third of this Hertfordshire
village has flint walls like this; 16 of the
schools in Hertfordshire have; and goodness knows
how many in the country at large. At that time 2311
the Churcli Schools were made in tais way., These
flints walls have, of course, their angles and
sharp edges. But that does not mean that they
are dangerous =---", 120

The local education authority's appeal was therefore upheld

~ ~ while the decision of the lower court was set aside,
Howeveri it is instructive to note that if the court of
‘ appeal had £ound that the wall of the playing ground was
actually dangerous as was the case with the lower court,
their appeal would not have succeeded. This therefore
means 'tri-ie;t"thé maénifede of the riekwals négligible.
Secondly, is the case of Gkasgow Corp. V. Muir,121
the facts of which are as follows:- One “aturday afternocon
in June 1940 a party of 30 40 LO members of the Milton Free
Church were to have a picnic in the King's Park Glasgow,.

It came on to rain, so their leader, Mc.Donald, went to

the defendan's tea~-rooms and asked the manageress,

Mrs. Alexander if they might eat thelr Eood there;

Mrs., Alexander agreed, and charged them 123. 6d. She then

went back to serving a group of children at the sweet

counter in the hall. Mc.,Donald and a2 boy of his party
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accordingly brought the arm of tea down to the building.

As they entered the hall, the chiliren at the

comter were about five feet away from the Freezer.
Mc.Donald suddenly lost his grip on the back handle of the
um and the six children, including the pursuer, were -
scalded by it's contents. No one knew why McDonald lost
grip on the Um, since the pursuer did not call him as a
witness, They um itself was a perfectly ordinary metal
one with a lid, about 16 inches high, 15 inches in diameter,
and weighing, when full not more than 100 pounds.

The guestion for deterﬂﬂnaiiiﬁui? the House of Lords in
respect of this case was: Whether/ Mrs. Alexander was asked
to allow a tea um to be brought into the premises under
her charge, she ought to have had in mind that it would
require to be carried through a narrow passage in which
there were a number of children and that there would be a
risk of the contents of the urmn being spilt and scalding
some of the children? In answering this question Lord
Mco.Millan who delivered the lead judgement was of the view
that Mrs. Alexander hard no reason to anticipate that such
an event would happen as a consequence of granting permission
for a tea urm to be carried through the passage way where
the children were congregated, and, consequently there
was no duty on her to take precautions against the occurence
of such an event. He was therefore of the view that to
say that she owe a duty to take care in the circumstances

was to impose on her a degree of care higher than the law

122
requires. The appeal was consequently allcwed.
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From the facts of this case one will not hesitate to
say that the activity which was allowed by Mrs. Alexauder
was innccuous; one that no any reasonable person could
foresee the occurence of any damage as a result, Mrs.
Alexander wouldn't have therefore been put under any legal

obligation to supervise what was going on in order to

avoid the occurence of damage to any one.

2.3.1.(b) Cost snd Practicability:

Even though the general rule as have already been seen

is that the degree of care to be exercised in a given
situation should be equal to degree of risk involved if
the duty is not exercised, the law also require that the
difficulty, expense and advantages or disadvantages of
eliminating ghat risk should be taken into account, Thus
in the case of Latimer v, A.E.C. L‘t;cl‘lg3 the floor of the
defendant's factory became slippery with water and oil as
a result of a flcod caused by a heavy rainfall, They took
all necessary measures they could to overcome it but their
efforts could not yield much fruits. Consequently, the
plaintiff, a workan in the factory slipped on the floor
and got injured. The trial Jjudge held the defendants liable
for failing to close down the factory. The House of Lords
agreed that this might be necessary if the risk to the

-
employers was grave, but that that not being the position
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in the present case, the defendants will not be reguired
to close down their factory, The question for determina-
tion then was: Remedial steps not being possible, would

a reasonably prudent employer have closed down the factory
rather than allow his employers to run the risk's involved
in continuing work? I think one will not "ut agree with
the Mouse of Lords decision for the simple reason that if
the factory is closed because of the slippery condition of
the floor it will result into a very big loss to the
company. Therefore since the risk involved in continuing
work in the factory is not so grave @ to demand for the

closing of the company the defendants are circumstancially

WOor
right in taking the risk of contibuing/in the factory in
.
that condition, At-least there is the hope that no one will

the
~be harm or injured as a result of/ siippery nature of tne

floor while it is certain that if they close they will
sustain a heavy financial loss as a result of lack of
production for the periods for which the factory will remain
close,

Reasonableness in this regard may also be considered
as a means 0l striking a balance between‘two competing

interests; the interest or tne plaintiff in getting monetary

compensation in terms ol damages for the harm or injury he

sustain and the interest of the defendant in trying to avoid
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or atleast reduce the amount payable in that regard, The
practical way out therefore is to determine what weight will
be placed on the respective competing interest, Thus, if
a large reduction of rigk could be done without spending
or losing much financially, the defendant may rightly be
said to have acted unreasonably iif he fails to take such
remedial steps., However, if the expense involved is huge
while the risk to be taken care of is small or negligible,
doing nothing may not be unreasonable., It may also be
unreasonable to ignore a danger or risk simply because it
is not significant if it could be avoided at virtually

12
no cost,

2.3.1.(c) sBverity of Consequences

The more serious the anticlpated consequences of a
failure to take reasonable care, the higher also is the
precausion or care that must be exercised, Thus.in the
Case of Paris v. Stepney Borough Council,125 the defendants
were quite gware that the plaintitf employee was blind in
one eye but did not provide him with goggles. In the course
of his work a chip metal entered his good eye and as a
result e became totally blind, The HoJ;e o1t Lords held

the defendants liable even though the type of work the

employee was doing does not necessarily require goggles.
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The reason for holding the detendant liable was that the
duty or an employer was owea each particuler employee and
that in determining the requisite degree of care an

employer must have regard to the gravity of the consequences
of the potential injury to each employee, In this case
therefore, the injury caused to the plaintiff's good eye

was graver in consequences than if it were dane to a fully

sighted man,

2.3.2, SOMMON PRACTICE AS STANDARD OF CARE

Common practice by persons habitually engaged in a
particular operation is strong evidence of what is reason-
able care in the performance of that operation. Therefore
if a defcnda;t is charged with negligence, it will be a
defence to show that he has acted in accordance with general
and approved practice,, In the case of General Cleaning

126 g

Contractors Ltd. v. Chrismas, it was held that a plaintiff

who seeks to have condemned as unsafe a system of work which
has been generally used for a long time in an important
trade undertakes a heavy onus, but if he is right it means
'tnat all, practicaiiy ati, tne numerous fmmloyers in the

trace have been habitually neglecting their duty to their

workers.,
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It has also been held that the evidence as to trade
practice alone should not be treated as conclusive in favour
of an employer even though where the employer has adopted a
widely used system about which no one hasg ever complaint he
can rely on it as a prima facie defence that he has exercise
the requisite reasonable care but that is not conclusive

gince "no one can claim to be excused for want of care

127

"
because others are careless as himself . Wils mEEha

that it is within the discretion of the court to hold that
common practice does not make proper provision for known
risk. For example in the case of Manchegter Corporation v,
Markland,128 where a local authority who were the water
undertakers for the district, took the normal precaution
taken by similar undertakens to discover escapes of water
from their 5ipas, it was held that the fact that the precau-
tions taken were usual did not prevent them from being
below the required legal standard of caree. This shows that
simply because a neglect of duty has been prac@}ced for a

long time does not mean that it has ceased to ve regarded as
129

such,
However, simply because a defendant has failed to act
in accordance with the common practice is not always a conclu-

sive evidence of negligence., Thus in the case of Brown v,

130 .
Rolls - Royce Ltd, where the employers failed to supply

the pursuer, a machine oiler, with a barrier cream, which was

commonly supplied by other employers to their workmen doing
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the same type of work, as a result ot which he contracted
dermatitis, it was held that in the circumstances they had
not failed in their duty since the importance of the barrier
cream as a precaution against the disease or that it would
probably have prevented him from contracting it have not

peen established, Therefore the employer's omission satisfied
the test of "Conduct and Judgment of a reasonable and prudent
man",

Common practice plays its most critical role in medical
negligence cases, Being very well aware of the laymans
ignorance of medical science and worried about the effect
of Jjury bias, courts have adopted the safeguard of insisting
that negligenle in diagnosis and treatment cannot be
established without the assistance of expert evidence or
total incomformity with approved medical 1:\:‘.=.-.<:t'.:u':¢3.13‘I
This is however not a water light rule, and as such accepted
practice can be censured by a jury in matters not having any
relationship with diagnostic or clinical skills on which
an ordinary person may rely to pass judgment sensibly, such
as failure to remove a sponge, an explosion set off by a

-
mixture of either vapour or oxygen or injury to a patient's

body outside the area of treatment.132
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2¢3.3. STANDARD LAID DOWN BY STATUTES.

Recognised standards of conduct formulated by expert

protessional or administrative bodies may be contained in
some statutory codes, These are normally directed to common
activities like driving (high way code) or to highly specia-

lised matters such as the location of high voltage cables

or the design of machinery and equipment, For example Section
133
18 of the Road Traffic OrdinandﬁLprovides amnong others that:-

Any person who derives a motor vehicle on a
highway - recklessly or negligently - having
regard to all the circumstances of the case
including the nature, condition, and use of

the highway, and to the amount of traffic which
actually at the time or which might reasonably

be expected to be on the highway, shall be liable
on conviction to a fine of £100 or to impriscnment

for 6 months or 20 both such fine or imprison=-
ment.

Such standards are binding and non-compliance is treated as
13l

negligence perse,

However, no matter how detail a code may appear to be

Bhere will always be a space left for discerning the common

law duty of care, Where there is compliance with a statutory

regulation, it could constitute good eviderce that °ore is not

guilty of negligence but there cannot be a presumption that

such 'is sufficient since statutory codes cannot be expected
-

Y0 cover every known occurrance and possible kind of danger,

This means that it is still left to the courts to determine

what is required to make a reasonably safe system of work,
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which may perhaps include answering the poser whether or not
an employer's common law duty of care should extend to

instructing, persuading or even insisting on the employee's

135
use of protective eguipment provided.

2.3.4, STANDARD OF CARE FCR ACTS REQUIRING SPECIAL SKILL:

Those who engage themselves in work calling for special
skill must not only exercise reasonable care but must also

measure up to the standard of proficiency that can be

136

expected from persons of such profession . Therefore if

something which may result in danger to somebody or his
property is to be done, only a person who has the necessary

skill and ability can undertake the performance of such a
¢ man

’thing. A reasonable/ cannot attempt doing such a thing

unless he has the requisite skill to do it, - Mc Nair J. in

137
the case ot Bolam v, Friern Hospital Management Committee

draw the distinction between acts requiging special skill
and those not requiring special skill where he said:

"In the ordinary case which does not involve

any special skill, negligence in law means a

failure to do some act which a reasonable man in

the circumstances would do, or the doing of

some act which a reasonable mgn in the circumstances
would not do; and if that - failure or doing of

that act results in injury, then there is a cause

of actiocn., How do you test whether this act or
failure is negligent? 1In an ordinary case it is
generally said you Jjudge it by the action of the
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man in the street. He is the ordinary man,

In one case it has been said you judge it by the
conduct of the man on the top of a Clapham Omnibus.

He is the ordinary man, But where you get a situation
wnich involves the use of some special skill or
competence, then the test as to whether there has been
negligence or not is not the test of the man on the
top ot a Clapham Omnibus, because he has not got this
special skill, The test is the standard of the
ordinary skilled man exercising and proflessing to

have that special skill, A man need not possess the
highest expert skill; it is well established law

that it is sufficient it he exercises the ordinary

skill of an ordinary competent man exercising that
particular art",

Thus the law requires that a person who does such an act shall
exercise the skill of a competent man in doing it, The
standard of care is of course that he should do all that
skillful person could reasonably be expected to do in such

138 139
a case, shus in the case of Jones v, Bdrd where
contractors did work on some sewers and in the process

caused the fall of some dimneys which damaged the plaintift's

house, it was contended that they were -

"protected it they acted bonafide and to the

best of their skill and Jjudgment, But that is
not enough; they are bound to conduct themselves
in a skilful manner, and the question is properly

left to the Jury to say whekther the defendants had
done all that any skiltul person could reasonably
be required to do in such a case",

In deciding whether or not a person has <emonstrated the
requisite skill in doing the particular work, his physical
capabilities and experience are not important, For instance
in driving profession the law does not set two distinct

standards. for beginners and those who are old in the
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protfession or for men and women, tThe stanaard is the same
i,e, reasonably competent motorist, Therefore, a person
driving a motor car on the high way is bound to exercise
the skill of a reasonably careful driver and it will not be
a defence for him to say that is using such care and skill
as he possessed, The standard of care is not affected or
reduced by the simple reason that the driver is a learner
since ne must comply with the same objective and impersonal
standard required of every driver.]uo Under the traffic law
of this country, a learner driver or one who has not passed
his driving test must be careful whenever he drives on the
highway in addition to displaying an 'L' plate at the
front and relr of his vehicle, be accompanied by a licensed
driver (but no over passenger) sitting besides him and
supervising him, It is the responsibility of such
supervisor to make uéz;he learner's lack of skilXl at
driving, If the learner drives alone it will appear
based on the provision of the law that he becomes fully
responsible just like any qualified or licensed driver and
the fact that he is a learner may not be a defence to him.‘w'2
The principle stated above does nof necessarily depend
on the fact that a person hold himself out as having any
special skill; but it is simply based on the actual perform-

ance of an act which can only be safely dcne by a skilled
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person, A Surgical Operation for instance must be done in
such a way that the skilled surgeon, who is used to
performing such operation would perform it and with the
exception of a possible sudden emergency, it will not be a
defende if damage is caused as a result of its being
unskilfully performed to show that the unskilfulness is the
result of the operators lack of a surgical qualification or
other cause.1h3 In the case of Philliphs v, Whiteley 1td;1hh
where the plaintiff had her ears pierced for earrings by a
Jjeweller, with the result that her ears became inflamed, it
was found that the surgeon did not sterilise his instrument
as expected fof him and that the operation was performed with
the skill to be expected from Jeweller but not with the skill
to be expected from a surgeon., It was held that in tort, the
degree of care to be expected from any one who performs a
particular operation is the same for all, In contract a
different standard can be exacted from different persons,
depending on the terms of the contract, but in tort of
negligence the same standard of care is exacted from all,

It may be that in the operation of piercing ears for

earnings the jeweller's standard of care is enoughj§ but if
that is so, a surgeon who complied with it, though falling
short of the standard which might be exacted from him in
contract would not be liable in tort,

Gging by this decision, one may say that the standard of
care required from a Jjeweller is not the same with that of
a surgeon in tort but it may be the same in contract depending
on the nature of the agreement between the parties concern,
Similarly where a Surgeon performs the job of piecing ears
it is enough &f the standard of care exhibited by him is
the same with that required from a jeweller even though
below that which is required for a surgeon, He will

therefore not be laible in tort except in contract where
there is one,
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2.3.5. STANDARD CF CART FCR2 DISABLED PERSONS

The standard of care in any given situation is based
on the fact that the situation is normal. But in cases where
any of the persons involved in the occurrence are maimed,
halt, or blind, or from age or youth or from deafness or
any other cause are not within the description of normal
persons, and that condition is kmown to the actor, a different
standard of care is exacted from him.ms Thus a degree of
care equal to the inability or disability of those who are
immature or feable in mind or body is required from those who
know of or ought to anticipate the presence of such persons
and the additional amount of care they should take should
be equal to the level of disability they know. Thus in the
case of Haley v. London electricity Board1%%ere the
defendants had excavated a trench along a pavement, which
th;y had guarded by placing a punner- hammer across the path,
but the plaintiff, a blindman, walking along failed to locate
it with his stick, tripped up and fell, it was held that it
was the duty of the defendants to take reasonable not to
act in a way likely to endanger other persons who ;ight
reasonably be expected to walk alongz the pavement and that
the duty was also  owed to blind persons too if the defendants
ought to have foreseen that such disabled persons might walk
along the path and that the duty was not different from the
one owed to persons with normal sight, but _the standard of
chre i.e. the carrying out of the duty, involves extra

precaution in the case of blind pedestrians,
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A person who knows that he suffers from some infirmity
or disability is also subjected to the same standard of care.
For instance if such a person c ause damage as a result of
having a block cut while driving if he is quite aware of the
fact that he is susceptible to such sudden attacks, he may be
liable in negligence. His 1liability has nothing to do with
the f act that he had suffered a block out but it has to do
with f act that he had failed to take adequate measures
agalnst such occurrence when driving in that condition.m'?

Thus as we have already seen, the standard ofc are

required in each case is dependent upon the nature of the

case, parties involved and thec ircumstances giving rise to

the c ase,
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{ ©.  CHAPTER THREE
3,0 REMOTENESS OF DAMAGE

e ——— T

INTRODUCTION L R LR

The phrase remoteness of damage is capable

f-;v_of being used in three senses. First it may be-w'fh”

used to mean a no duty situation. For example

where proof of damage is necessary for the purpose

. of determining 1iability, the plaintiff may not

succeed in his case if the only damasge he can show isw
too remote in the sense that it is not recognised
at lawl:

The second sense in which remoteness of' ﬂ- :':
damage may be used is with regard to foreseability-
Thus, démage may be redected as being tco remote N
because it is not the kind of harm that 4w _..i_jﬁif
foreseablé®., And the third sense in which the
phrase could be used is in relation to the measure
of damages. This means that the defendant should
not be hade to compensate the plaintiff adinifitum_
{ie for all consequences) but only for such
consequences of his negligent acts which are'f: .' -
pProxs mate and direct.’ More ever 'the law camnot et
take account of every thing that follows a
wronnglf act; it regardg some subsequent mattérs
as outside the scope of it's selectiomn because
it is infinite to trace the cause of causes or

)
the consequences of consequencesu.
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This clearly shows that a line has to be drawn
between those items of damage for which the defendant
is answerable and those for which he is not. This

help in limiting the of the defendant's

extent
liability and also help the plaintiff to know what
amount he is likely to recover in damages if his
case becomes successful.5

Thus, where for example 'A' carelessly mmshed 'B'
into a pomd, unknown to 'A' the Pond has been polluted
by some harmful acid and B systsined burns!B' is then
rushed to the hospital. In the hospital, an
explosive set by a certain rogue explodes, 'B' was
so checked that he jumped from his bed and mushed
down to the street where he is run over by a cary
One of 'B'g legs is so damaged that it has to be
amputated » it is the duty of the court to decide
through the application of rules of remoteness of
damage as to which of these consequencesis 'A' to be
liable since he cannot be made liable for all *of them.
In the course of our discussion in this chapter, the
last twb senses in which remoteness of damage is used
will be of frequent occurrence. We have already
discussed the first sense in the second chapter of
this work,

-
However, to determine whether a damage is remote

or not, two rules/tests have been evolved by the courts



for that p&rpose. The first'is thét once damage

could be eétablished as a foreseable consequences of

some ones act, then he will be liable for all the

direct consequences of such an act no matter how

unusual or unexpected they may be. This is based

 primarilly on esisstion, The second rule is that S
| E;,person shou1§:@e1d liable only in respect of

consequences that could reasonably be anticipated as

the result of his cenduct or act., This is based on

the fact that in negligence one can only be held

liable for the foreseable consequences of his breach

of duty. These rules are known as the 'direct conse-

quences' rule and the 'foreseability' rule recspectively.
Qur discussion in this chapter is thus going to

be centered ;; these two rules and the other subsidiary

rules under them, s T - B ;}{ﬁ;

| '-".'-'I L

3,2. DIRECT CONSECUENCES RULE e T

This is the first rule adopted by the courts for
the purpose of determining whether the damage caused is
the proximate or direct consequences of the defendant>$
negligence cr not, It is therefore known as the
10ld test'. By this rule, what determines remoteness
is basicaily csusation. This means that cnce it is
established that one is responsible for & negligent
act, then he will be held responsible for all the
consequences that follow; foreseablelaf'not foreseable.,
The justification for this stand of the law is aptly
stated by J.G. Fleming as follows: '
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One who sets the whole thing in motion has

e lesser claim to sympathy than his innoccent
victim, and once his conduct has been

brended as negligent becsuse fraught with
unreasonable risk of some injury (to the

plainti ff) the relevance of foreseability
falls to be decided on other criteria.

The direct consequences rule was the product of
the decision of the English Court of Appeal in the
cagse of Re Polemis, Furness, Withy & Co. Ltd.7 The
facts of the case are as follows: Stevedors employed by
the charterers of a ship negligently caused a plank to fall
in to the hold of a ship, Which contained a cargo of petrol
in tins. There was a spark as a result of the falling of
the plank into the hold which ceused the vapour to ignite.
The ensuing fire destroyed the ship. Arbitrators found that
a spurk causel by the planks coming into contact with some
thing in the hold ignited the petrol vapour and caused the
fire, and that the causing of the spark could not reasonably
have been anticipated from the falling of the plank despite
the fact that some damage to the ship might reas;nably have
been anticipated. The court of Appeal unanimously held that
the charterers were liable for the loss of the ship because
it was a direct, although not a foreseable consequences of
the negligent act of their employees. Bankes L,J, said that
'because the damage was a direct consequgnees of the nepligence
the anticipation »f the person whose i.egligent act has

produced the damage appears to me to be 1rrelevanf.8



Similarly Scrutton L.J. observed that fonce the

act is negligent, the fact that its exact operation

T

was not foreseen 1is immaterial'9

Thus, as far as the direct consequehceﬁ rule o
is concern,foreseabllity is only important for
the purpcse of determining culpability and not
compersation. This is re inforced by the |
statement of Lord Summer in the case of Weld~-
Blundel V Stephens10 where he said '.,.what a
defendant ought to have anticipated as 2 reason-
able man is material when the guestion is whether
or not he was guilty of negligence .....this, how=~

e

- ever goes to culpability and not compens;ation'10 o
3¢2.%7. THE EXTENT OF HARM

Once %the damage itself is foreseable, it is

irrelevant that the physical extend of the damage

is unforeseable, This pesitinon was not aLterea

by ine rule known as the foreseabhility rwler|  Thus

in the dase of Hyvrhues V Lord -ﬁ‘-—d\foca:l;e,)“;2 Tord

Reid steated thatl:?

No doubt, it was not to be expected thet
the injuries would be as serious as those
which the appellant infact sustained.

But a defendant is liable, although the -
damage may be a good deal greater in
extent " than was foreseable. He can only
escape liablility if the damage can be

regarded as differing in kind fron what
was foreseable, o

f'* This principle equally applies to injury by a nervous
- shock as it does to other type of personal injury

and this is regardless of any predisposition.

'
SR

'! .



on.tﬁenpléintiffs part which, unknown.to Ehe deféndanf;
increases the 11kelihood of more extensive harm. Thus in
the case of Brice V. Brown'S, the plaintiff, a L2 year~ -
0ld woman who has a hysterical personality disorder
right from child hood but who was still able to lead a |
happy and socially acceptable 1life because the signs and
symptoms of the disorder manifested themselfes only at
infricuent internals and at a relatively moderate level,
was able to recover damages due to nervoug shock sustained
as a result of the serious injuries her daughter sustained
when the taxi in which they were travelling collided with
an on coming bus and which mmde her conditioen to further
deteriorate. The court mpecifically held that in a caase of
tortious liability, once the plaintiff has established
(a) thatéth; circumstances of the tort caused or materially
contribtuted ' to the nervous shock and | |
(b} that the nervousshoec¥ suffered by the plaintiff had
been reasonably foreseable by the tort feasor ag a
natural énd probable consequence of the breach of his duty
of care, the plaintiff is entitled to damages for nervous
shork and such of its direct consequences as were not
dissimllar in type or kind, whether initially reasonably
foreseabie or not, 7Tt was further held that it is immaterial
that the.tortfeasor could not have foremeen the precise m
mental or psychological process that led to the kind or
.type1of injury sustained by the plaintiff and likewise . -
where the plaintiff had an underlying personality disorder;
it is immaterial that a completely normal person would not

have suffered the consequences suffered by the plaintiff,
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It is also applicable to damage to property.
An illustration ot thim ean be found in the case of
Vacwell Engineering Co, 1td V B.D.H. chemicals 1td'™
In that case, it was known that a chemical distributed
by the defendants reacted with water to produce toxic
vapour, Scme of the chemical came into contact with
water and the reaction led to an explosion of
unforeseable violence causing extensive damage., Rees
J. held that it was irrelevant that the magnitude of the
explosion and the resulting damage.was unforeseabie.1b
However, liability for the unforeseable physical

extent of an otherwise foreseable harm is distinguishable
from the measure of damages in tinancial terms required
to compensate the plaintiff. Thus if a man fires a gun
across the rdud where he may reasonably anticipate that
people will be crossing, and hits some one, he will be
guilty of negligence and be liable for the injury thereby
caused, but if he fires in the bush where he canqot
reasonably anticipate that any one will be present, he
will het be liable to anyone whom he shoots. But if he

fires across a road when it is aan,eprous to do so and
as a result kills some one #*ho is a large income earner
he will be liable for the whole damage, however great it
may be and it cannot be a defence to him gto say he did
not anticipate that his victim wagihigh income earner.16
This is also called the shabby millionaire ahoenranze:7
This principle is some times expressed in tne maxim 'the

tortfeasor must take his victim as he finds him.!
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The maxim ‘the Ptortreasor must take his
viectim aa 12 Pinds h'm is also used to mean

where the plaintif® is8 su®”erin? from a latent
nhysical or psycholosical predisposition

to a particular injury or illness which the
harm csusel by the defendant triggers off, the
defendant will be liable for the additional
unforescalle damsage that his negligent act has

caused, This 18 usually called the 'thin skull'

or the 'ezsshell siall' rule.

The rule is applicable to alwost and kinds of i
. %

weakneas or prélisposition such as fragile skull

a Weay heart19 or a haemophiliazo etc provided

that some harm or damiyre was foreseable to

establish breach of duty.z1

The err shell-skull 11.1l.: overlaps, but it is
not ce~-exr%2nsive with the general rule that the

extent of harm need not bhe foreseable. Thus where

the plainti ™ a predisposition merely intensify the
foreseable type of harm the general rules is

. 20
applicable.” However, the egg shell-skull rull

goes beyond this; it as well recognised claim

in respect of a ham which is entirely different
from the foreseqble onee Thus in the case of

Snith V Leech Brain & Co. Ltd023 Where the

plainti?'s husband was burnt and was treated but

because of a prema’ignant condition, the burn
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promoted a cancerous growth which resulted to his
death, the defendants were held liable for the
death. Lord 'Parker C., J. while delivering the
court's Judgment said:
The test is not whether these (defendants)
could reasonably have foreseen that a burn
would cause caneer and that (Mr Smith)
would die. The question is whether they
(defendants) could reasonably foresee the
type of injury he suffered, namely, the
burn, What, in the particular case, is
the amount of damages which he sufferc as

a result of that burn, depends upon the

characteristics and constitution of the
victim?h.

Another important case decided on the basis of this
rule is the case of Robinson V Post 0ffice.25 In this
case, the plaintiff, a technician employed by the

post office, slipped as he was descending a ladder
from one of ®he post office tower wagons because of
the presence of 0il on the ladder due to leakage of

a pump, He was injured on his left chine

He then went to see his Doctor eight hours after the
accident for treatment., He was given an injection
_of anti-tetanus serum (A.T.S). The plaintiff had,

to the Doctors knowledge, been given a dose of A.T.S.
Some years back, and where a patient had been previously
given a dose of A,TS., it is important because of risk
of reaction, to give a test dose before.administering
a full dose. This entails waiting for half am hour
after injecting a small quantity of A.T.S. o see

whether the patient will show some reaction,
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The Doctor, however, did not foliow fﬁis.procedure
but instead waited for only a minute for the reaction
after which he injected the balance of the full &se
The plaintiff did not suffer any reaction untill
about 10 days after the injection. He was then
admitied to hospital suffering from encephalitis., It
was known that encephalitis was a possible, though rare,
consequence of the administration of A,T.S. The
plaintiff suffered brain damage as a result of the
encephalitis. He then brought action for damages
against the post office and the Doctor, The trial judge
held the post office wholly liable for the plaintiffs
injury and absolved the Doctor from liability on the
ground‘ﬂuﬂieven though the Doctor had been negligent
in failihg to administer a test dose -, a proper test
dose would have made no difference since it would have
not produced a reaction within half an hour.

On; appeal, it was held inter alia that since it
was foreseable that if o0il were negligently allowed
to escaﬁe on to a ladder, a workman would be likely to
s1ip and sustain the type of wound in gquestion and that
such injury migtl well require medical treatment, it -
follows that the post office was liable for the _
encephalitis suffered by the plaintiff”in consequence
of that injury. The post office, it was further held
was bound to take the plaintiff as it found him (ie with

the allergy to second eose of A.T.S.) and that if it

I| - Tl
1
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were foreseable that as a result of their wromgful act
he might require medical treatment, they were in the
absence of a movas actus interveniens liable for the
consenuences of the: treatment administered even

though they could not have reasonably foreseen those

consenuences or that they could be serious. Appeal was

consenuently dismissed.
It is however important to note that the Doctor
was absolved from liability for negligence on the
ground that even if he had observed the proper procedure
of administering the A.T.S. injection, that wouldn't
have altered the position of things since the reaction
was not seen within the prescribed period of half an
hour. This.means that if it were possible to see the
result within that period, the Doctor and not the
post office would have been held liable because his
negligence would have constituted a novus Actus
interveniens thereby breaking the chain of enuahtian.zs
The rule is applicable as well to eggshell-skull
personalities. Thus in the case of Malcom V Broadhurst,27
where both the husband and wife were injured by the
negligent driving of the defendant. The husband
sustained head injuries which resulted in intellectual
deterioration and serious diminution of® learning power,
and changed personality and behaviour to the extent¢- that
he became irritable in the house, easily »rovooked to

bad tember and on certain occassions violent to the
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wife., The wife on her part was fit for work as far

as her own physical injuries were concern in about

four months after the sccident and a pre-existing nervours
disturbance which had been intensified by the accident
had also improved., But her husbands condition showed no
sign of improvement, The wifewas as a result incapacited
from work due principally to the effect on the vulnerable
personality of her husbands condition., She resumed full
time office work a year and some months after the
‘accident but medical report showed that she was likely to
develop nervous symptoms from time to time due to the
effect on her personality of the husband's changed
behaviour,

Before the accident, the wife in addition to her
full time w;;k had been employed on part-time by her
husband as his secretary but she cannot now continue
with this part-time work since her husband's injuries
have incapacitated him from his self emploved work.

She could not obtain a similar part-time work some where
either because of time constraint on her from her full-
time work and house work. Her claim in respect of her
nervous disability for work and in respect of compensation
for loss of wages from her full-time work from the time
the accident took place up to when she ¥ully resumes

work and in respect of her nervous disability for those
periods and slight piskx of future nervous disturbance

were allowed. The reason being that the s opayation

of her nervous condition was a foreseable consequence of



of injuring her. .~~~ .

i

plaintiff as he

Since the defendant must take the
found him and there was no difference in principle
between an’ - eFrsh-i¥skull and an eggshellw '
personality, end it was reasonably foreseable Vo
that if the husband was severely injured when the
wife was temperamentally unstable, her instability

might bhe adversely affected by the injuries
sustained by the husband, pg

However, her claim in respect of compensation for the  ff"
1oss of hef part-time secreterial wapges after the

accident was not allowed on the ground that the loss was

not foréseible and that

Tt could be an unwarrantable extension of the
defendant to take his victims as he found them
not only in relation to their physical infirmities
but also in relation to their infirmities of
enployment and to make him liable for the unforeseable
effects of the accident on the special and unfeorese-
able circumstances of the wifes employment.29
@
This is no doubt an attempt to deal fairly with both
parties in this suit, the plaintiff has been well _ ”f“}
compensated for the loss she suffered as a result of the
direct consequences of the defendants act while the
defendant has not been made liable for all the consequences
be
that followed his action since to do so will/tantamount
to making him liable 'adinfinitum! and that will be against
the objective of remoteness of damage itself, But there
is alsc a strong indication of policy consideration in
the decision especial%;with regard to the® claim in
respect of loss of wages from secreterial work. ‘l'his 1s
because if the diredt consequences rule is to be strictly

P : : ) : s
P _ . .

). . . A .
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followed, the defendant would have no doubt been
made liable for that loss as well because as we have
already seen, in direct consequences rule once it 1{s
estiblished that damages is foresesble from a
defendant's acticn’then he will be made liable for
all the direct consenuences that followed his actionBO.
With regard to property, it has been submitted
that the eggshell-skull rule is aprlicable where the
damage is of the same type as the foreseable harm,
but is unforeseable in it's extent.31 The rule does
not however extend to the plaintifif's family,
Thus in Mclaren & ors V Bradstreet,32 where the
plaintiffs, two Brothers and their sister were injured
in a road acc}dent due to the negligence of the driver
of the car in which they were travelling, it was
discovered that the injuries which thgjsuffered were
minor but ;hey developed symptoms of an unpleasant kind.
They insti{tuted an action against the defendants,
the drivers executors for damages suffered because they
were of the view that the symptoms which they developed
arose from the accident and that these symptoms have
prevented the elder boy and his sister from working
i;or two years and the goyygep POy for seven years. The

defendants however contended that the syﬁbtoms would
had
have cleared up ouickly 1f they/not been exargerated

and kept alive by the plaintiffs, with the active

support of their mother, whom in the unguided belief
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that she was acting in their interests, had created

a morbid atmosphere in which they were constantly
encourared to discuss the consequences of the _
accident, so that their natural recovery was prevented,
They however admitted liability, The trial judge then
awarded damages of £712 to the elder boy, £6)3 to. the .‘
younger hoy and £808 to the sister. The plaintiffs _
were disatisfied with this judgment on the ground that f,~k
it was pagainst the weight of medical evidence and B
arroncans~ in law. They therefore appealed against the
decision of the trial judge.

In the Court of Appeal, it was held  -inter alia o
dismissing the appeal that the plaintiffs contention

| ]
over by a neurotic mother who would induce them to

that Y%the fact that they would return to a home presided
merpaitds e SYmptoms which would otherwise have vanished
entitled thém to compensation cannot be allowed"30. And
that "Although a tort feasor must take the victim of an
accident as’ he found him, the possibility that the ‘
victim would be intliasnced by a neurotic mether in a.Qa?:

detrimental to his health was not reasonably foreseable

and therefore fhot a matter on which compensation could
be claimed"33. _ _ e el

One cannot but agree ! " with the%decision
reached in fhis case because no any reasonable man would

have it in his eantemplatiom . that the result of hie

action is capable of being compounded or aggravated by

53
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e
theinr1uenc§ 6f'é.member of the.victihs family,
Foreseability in this wise is therefore very far
fetched, A decision in itts favour would have been
very den%erous As some cunning ﬂndc;afty individuals
will catch on it and subject others to unzcessary
. hardship for an act which canhardly be linked with
them. Indeed thisshemnld even be regarded as an

matter
- extraneous /aving nothing to do with the cause of

action}u

3.2,3 HARM CAUSED BY EXTRANECUS MATTEFRS

_ By the direct consequences rule, the defendant's
liability will come to an end if the harm caused can

be connected to some cause which is outside his act.

. Thus, damage® as a result of the défendants negligence

" would be regarded as a remote possibility, and {he
plaintiff's claim is therefore likely to be unsucessful.
VI:A good illustration of this is the case of Liegbosch
Dredger V. S.S. Edison3”. TIn that case, the plaintiffs
who had bought the dredger for £,,000 and had taken her
out to patras for another £2,000, making £6,000 R
in all, and insured her for £5,500, discovered that_i{?ﬂ
by her loss, they have consequently loss £23,500.H :H ”
They thefefore instituted an action to wecover this |

amount, iThe reason they gave for claiming this amount

R [
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was that they could not afford to buy a new dredger because
they were poor and as such they were forced to hire

one at a very high rate. This made the performance of
their contract for which they brought the dredger

very expensive, The house of Lords held that they

were not entitle to claim this additional expenses
because it was not an immediate physical consecuences

of the negligence, but was the result of their own

want of means which was an extraneous matter, Lord

Wright in his judgment then made the following state=-

ment =

The respondents' tortious act involved the
physical loss of the dredger; that loss must
somehow be reduced to terms of money. But

the appellants' actual loss in so far as

it was due to their impecuniosity arose from
that impeconiosity as a separate and concurrent
caufe , extraneous to and distinct in character
from the torti’'the impecuniosity was not
traceable to the respondents acts, and in my
opinion was outside the legal purview of the
consenuences of these acts. The court cannot take
account of everythingthat follows a wrong-ful
act; it repgards some 'subsequent matters as
outside the scope of its selection, because

it were infinite for the Law to Judge the cause

of causes or%consequence of consequences.36
he

It is however difficult to reconcile the decision of

the House Loras in the above case (i.e Liegbosch) with
either the eggshell-skull rule or the doctrine of

"Shaby millionaire. Indeed the decision reached in the

case run counter to both eggshell skul? rule and the
doctrine of 'shabby millionaira' because what matters
under those rules is foreseabiltiy of damage; once

that is established then it will not be a defence for the

defendant to say - later, that he did not foresee



the kind 'or 'type' of harm that occured. The

decision of the courtin this case therefore tend to
ti1t in favour of foreseability rule. But then even
if it was based on foreseability rule, there is still
a problem; the decision was based on ecausation instead
of remoteness and this is more akin to Re polemis case than
Wagon wmound,

The only Jjustification which can be advanced for
the court decision on the case is probably that
for pure financial lossj; only the foreseable extent of
the damagze is recoverab1937 But the distinction drawn
between physical and financial loss in the case is
unfashionable because going by recent courts decisions
(some of which we have already seen in the preceding
chapters); e distinction is no longer important38

Because of the controversy surromding liesbosch case
it's value as a precedent have seriously been undermined
by more recent court judgments. Some judges dodge it by
distinguishing it from the case before them while in
 some of the cases it was outrightly rejected.
One or two examples will suffice forour purpose here.
One of such examples is the case of martindale
V') Dﬁmcanﬁo. In that case, the plaintiff's car was
damared in a coklision with the defendant's car.
Consequently/ the plaintiff's solicitor‘informed the
defendants insurers about the accident and asked them to
admit liability. The letter was not replied by

the defendant'!s insurers.



The plaintiff who was 1mpecﬂnioug then delayed
authorisation of repairs to his car pendinz when the
defendant's insurers and his own insurers approve
of such repairs. Four months later, the defendant's
insurers wrote trhat in view of the estimate submitted,
they would instruct independent engineers to inspect the
plaintiff's vehicle., After the inspection the defendants
insurers wrote to the plaintifft saying that their
teo wmake

engineers had agreeg/the repairs and had amended the
estimate for the repairs and had authorise repairs
in accordance witn the amended
estimate. A few days later, the plaintiff's insurers
approved the repairs, Repairs work on the vehicle then
commenced a week after the approval by tne plaintift's
insurers an® was completed within three weeks there-
after. Judgment was sign by the plaintift in d;féult
of defence for damages to be gesessed. On the
assessment of damages by the district registrar, the
plaintiff clgimed inter alia loss of the use of.his
vehicle for %en weeks at the rate of £22 per week
being cost of hiring a substitute car, to cover the
period during which he delayed his car.having put in
hand pending approval of the repairs by the defendant's
and his own insurers, The district reg&strar awarded
the plaintiff £59); damages including £220 in respect

of the loss of the use of theﬁgeaf;ié.
' The defendant's then appealed against the
inclusion in the d smages of the £220 for the loss

of the use of the vehicle on the ground trat the
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plaintiff should have had his car repaired sooner. It
was held in the court of Appeal that there_had been no
breach by the plaintiff of his duty to I;iligitcloss
since he was recuired only to act reasonably in the
circumstances and that in the circumstances he has so
acted by delaving authorisation of repairs to his damaged
vehicle pending the approval of both the defendant's
and his own insurers of the estimate of the repairs.
Davies L.J. then said "Mr price (defendant counsel)
of course has refered as to the well known case of the

‘n L]
Lieshosch which is/authority forthe proposition that

impecuniosity is no excuse for not}nggigatiﬁg damage., But
I agree' that this case is entirely different from that
cslse'..ml Thus this case has been distinguished from the
Liesbosch degision on the ground that impecuniosity is not
the actual reason for delay but the fact that the
plaintiff have to wait for the approval of “he estimate
for the repairs by both his own insurers and the insurers
of the defendant is what led to the delay and th{s was
considered mot to be in violation of his duty to
‘'mitigate his loss since he acted reasonably in the
circumstances.

It has been held not applicable where the reason
for not effecting early repairs to damaged property is
not due to 1;necuniosity but is based on.;financial
prudence' Thus in the case of Dodd properties (Kent}
1td V Canterbury city councilho (b) the plaintiffs, who

F s
were the owners and lesscrs of a building in which the
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second plaintiff operated a garage and car sales

business instituted an action again=t the defendants

who were cbntractors for the conmstruction of a car

park and the sub contractors for it's foundations
claimingldamages for loss arising out of the prospective
;;g:;;;;;g;" of their business if:nﬁ;when repairs where
carried by the defendants on the structufal damage

caused to the building during the construction of the l'“
car park which was very close to the plaintiffs building.

Liability was first denied by the defendants,but was

admitted shortly before the hearing of the case, but

1
] 'R [

the issue of §uantum remained unsettled., The first
plaintiff had not carried out any repairs at the date
of hearing, because according to them,to have done so
would have c;used them a degree of financial ﬁﬁringente ‘
and_that in any event it would not have made commercial
Eense forlthem to have repaired the building before they
were sure of recovering the expenditure from the defendants
because that expenditure was not going to produce a )
carresponding Iincrease in income. Thgjthen contended.. L
that the d amages be assessed as at the timé when it was
physically possible to have carried out the repairs (i.e
1970) but were not able to do so for fear of financial
stringency., The trial judge held that tHe damages
were to bé assessed as at 1970 as contended by the
plaintiffé because thnat wns the daté when it was reasonable
for the plaintiffs to have commenced gaprying out -pépaire



but in so holding, the Jjudge decided that any financial
stringency causel to the first plaintiffs by carrying
out the repairs in 1970 was an extrinsic factor and
irrelevant,
It was held (inter alia) allowing the appeal that
the decision in Liesbosh cannot be applicable to Dodd's
case because Dodd's case was not based on financial

Itk ot ¥ :
stringency let alon® i{ppecuniosity. It was rather based

on corzercial pridences
The rule of Lieshosch as an authority is therefore
unsettled and doubtful in view of objections to its
application in subsequent cases. 1t however help-to
illustrate the problem which arises when there is a great
discrepancy between the value of property and the j0ss
caused by fts destruction. For example the dredger in

that case was 'worth' £6,000 yet the plaintiff claimed

that its destruction had cost them £23,500. As a basic
principle, it seems right that the person whosg.capital
good has been destroyed should receive the cost of
replacement plus an indemaity for incidental outgoing

and temporary lost profits’ie its value as a going

concern.h1
3:3 FORESEABILITY RULE

This is the new rule for determinjng ranol eness of
damage.It replaces the old rule which we have already
discussed. It was thoughtthat the foreseability rule

is more inkeeping with logic than the direct consequences



rule because it is in accord with the theoretical
foundations of nepligence liability, this is because
neglirence (like intent) is an attitude to
a consenuence of a particular act or omission;
We call an inattentive driver neglipgent
because of the risk that he might hit a
pedestrian and since that consenuence must
at least be foreseable (as one that a
reasonable man would have guarded against),
it is claimed that a person cannot be held
liable on a footing of negligence rave
for foreseable consequences,.l2.
It was also thought that the foreseability rule would
subsume remoteness to the same test as negligence
or breach of duty. This is because it was assumed
that there is nothiqjmore to the notion of negligence
than foreseability of injury. Thus from the coming
into effect of this rule, it is no longer sufficient
¥
that some injury to the plaintiff was foreseable for,
the particular injury for which a clain is made must
satify the same test, standing on it's own footing.h3
The case that gave rise to this rule was the
well known case of Overseas Tankship (U.K) 1td V Morts
Dock and Engineering Co. 1td, the Wagon mound (No1) Ll
the defendants in that case were charterers of the ship)
Wagon Moand, which was moved for bunkering in Sydney
Harbour, Their ship's engineer carelessly permitted
bunkering oil to spi1l onto the wate® and it drifted
towards sheerlegs wh+rf some two hundrecd yards away,
which was owned by the plaintiffs. The 0il , engulfed
the piers of the wharf and fouled the plaintiff's

Fipvays, Ships were refilling at the wharf and oxyace-

tylene equipment was in use.
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iMter besitalion tie plaintire's erp’oyzes carried on
their wory, and eventnally mdlten me! @l praltic:l by
the oxy e-tylan i1 P Mo LN wleel -0 1 ast
a1irht some waste ro' :rial floanting beneath,. Tha fime

thus started set the oily sea alight. The ships which
v were beling refitted were danagedes The plaintiffs sued
in resp:ct of the later loss., It was held that because
both expert and seafaring opinion at the time regarded
it as impossible to set furnace oil on water alight,
though the defendants could have foreseen some damage
to the plaintiff's plant by fouling oil, they could not
reasonably have foreseen the fire. They were therefore

not liable by virtue of the foreseability rule.

In that cese, the privy councul described the

preposition in Re polmemis as fundamentally false.

.
Viscount Simonds was of the view that although an action
in negligence can be analysed in terms of duty, bresch

and consequent damage, there can be no liability untill

the damage has been done, He said:- .

It is not the act but the consequences on

i, & k Ju
shich R oRe s SR a8 (2R cencE”

in the air, so there is no such thing as
liebility in the air....The only 1iability

that is in question is the liability for

demape by fire, It is vain to isolate the
liability from it's context and to say that

the defendant is or is not lisble, and then

ask for what damage he is liable. For his
11ebility i1s iIn respect of that damage and

no other, 1f as admittedly the defendants
liability (culp&bility) depends on the reasonable
foresealbility of the consequent damage, how is
that to be determined except by the foreseability
of the dzmage which infact happened -~ the damage
in suit? And, if that damage is unforseable

so as to displace 1iability at large, hoWw can

the 1iability be restored so as to make
compensttion payable?y5
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Reascrable forvces~ Tility aowording to his Lordship
COrres NNns #ith 20010 @ oactance of mankind whereas
dimeot consegicne 5 ile '"1l2ad to no where but the
never ending and Tnsoluble problems of cauaition.’
Thus, even thouch the deciaion n Taon ¥omud (Vo 1)
case 13 only of persuasive authority(®veing a privy
council aeeisiony), 11 nironr orjection of the Re
volemis airect consequencss rule had nuls the courtis
to alopt forcazalility as Lie teat of remoteness

in subsequent cascse
3.3,7  MANVER O OCCURRENCE OF THS DAMAGE,

Goine by corirte daeisi-r, it anpeers the foreseability
rale does not require foreseability of the manner in
which the original fajlury caused harm to the plaintiff,
Ohe cxomple @f suck courts decisions 1s the one arrived
at in the case of Huchues V Lord Advocate.hs In that
case crnnloyees of the pos’! office neplipetly left a
manwhole open in vue street, This was coveradl by a
eanvas tent and surrounded by parafin warning 1&.55[\8.

Out of cariousity, ivo young boys entered the tent, taking
one of the lamps with thems The laup was Fknocked

into the whols an thor was a violent explosion as

a result of which ~ne of the bhoys suflcred scvere bursg

widence adduced showe.t that an explosion was unloreseable
4
in the cireumatances, even thourh burns from a configurations

eould huve bheen satieipat=l, The House of Jords nonetheless

held the defandants liable,
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Lord Guest was of the view that the precise details
lewling up to the accident need not necessarilly be
foreseable, it is sufficient if the accident which
occurred is of a type which should have been foreseable
by a reasonably careful person'gz. Lord pearce on the
other hand said the accident was simply a variant of

the foreseab1e£h7 Wnile Lord Reid opined that after
causing the harm by a known source of danger, it was

no defence to say that the harm was caused in an
unforeseable way'hs This no doubt, shows that the test
for remoteness as far as the foreseability rule is
concern, has been placed on the same level with the test
for negligence or breach of duty (as earlier mentioned)
Thusafor one to be liable it must first be established
that it is foleseable that his act will produce the type
of result which it produced, but once this is established
by the court from the reasonable man point of view, then
it matters not that he himself does not foresee gpe
occurrence of that result from his act.

Again the complex nature of events giving rise to
the damage need not be foreseable provided it is within
the bounds of what is generally believed to be reasonably
foreseable, In the case of stewart V West African
Terminals ltd&g the plaintiff was employeg by the ship
repairers on board steamship LokoJja palm being unloaded
by the defendant stevelors. The plaintiff while walking
along deck of Lokoja palm, lifted, with rizht hand, a
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stock preventer wire looped across passage way, steadying
himself by placing his left hand on a stationary running
wire. The movement of the rﬂnoinﬂwire then trapped the
hand of the plainttiff in a block as a result of which
he sustained personal injuries. The plaintiff then
instituted an action against the defendant claiming
damages for the injuries sustained on the ground that the
injuries were due to the negligence of the steve dores in
failing to give warning that cargo was about to be worked
and in failing to shackle. wires. The stevedor;son their
part CORtendedyy ¢ the plaintiff was himself negligent
in placing his hand on the running wires and also because
of his failure to comply with an instruction given by the
Stevedores that preventer shackles should be shacRed
to running w.im,s.

The trial court held that the plaintiff was not
negligent in placing his hand on the running wire and also
that the stevedores were under a duty when working nold to
keep a reasonably clear passage way along dock of Ship and
ihat their failure to shad@e preventer wires was a breach
of that duty but that they were not negligent in failing
to keep a block out.

On appeal, it was held inter alia that plaintiffsact
was within general range of contemplatioh znd therefore
within ) the consequences of negligence for which the
stevedores were liable. Their appeal was consequently

dismissed but damages payable was reduced,
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Again in the case of Weiland V Cyeril Lord

Carpets Ltd?o which {he plaintiff suffered injury
as a result of £Ee defendants negligence and after
being treated in the hospital she felt shaken and the
movement of her head became constricted due . to the
fitting of collar to her neck. This resulted in her

in ability to use her bi-‘focal spectacles with her asual

skill and consequently fell while descending stairs,
sustaining injuries, In an action for damasges in respect .
of the injuries sustained, it was held that the injury
and damage suffered because of the second fall were
attributable to the original negligence of the defendakts
so as to attract compensation from them-Evele&gh J. who
delivered the court's judgment then sai@b

It cgn be said that it is foresemble  that
one injury may affect and thereby be a cause
of another injury and if foreability s

required .... foreseability of this gpneral
nature will suffice5q.

There arejhowever,certain Judgments that Qi\ tend

to contradict the reasoning in the two cases stated
above. .Ohe of such Jjudgments is theﬁgﬁe made in

the case bf Doughty V. Turner manifacturing Co. 1td.52
In that case, the defendantt!s had two couldrons in
their factory hall room in which they heat metal parts
by immersing them in the molten liguid,®. -

They (defendants) placed an asbestors cement cover

.which they purchased from reputable manufacturers on

top of each couldron in order to conserve the heat in
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the cauldrons. Nobody thought 1f the covers were
immersed into the couldron any seriocus consaauences
would follow. One of the defendant's employees in—
advertently knocked one of the covers into the
couldron and it slid beneath the molten liguid but
no one coﬁsidered that as dangerous and hence non
withdrew from the viecinity of the couldron. The
plaintiff who was employed by the defendants and who
had been Se:t to the heat trestment rocom to deliver
a message was injured when the molten liquid in the

couldron which he was standing near it erupted.

RS 5

In an action by the plaintiff againat the defendants

for damages with regard to the injuries he sustained on

the ground tyat the eruption occurred due to the

negligence of the defendants, it was held that the

defendants must have known that there were substances

which if dropped into the couldron would cause an

%
explosion and therefore they were under aduty t8 see thsp

nothing fell in which that could have result.

On arpeal, it was held allowing the appeal that even

if inadVﬁFtent immersion of the asbestors cement cover

into the couldron was a nepligent act, the defendants

were not liable for the damage resulting from the

explosioﬁ because it was not a damage that can reasonably

be foreseen and that it was again different from a

foreseable splash of the licuid in the couldron.

The 'court of appeal distinguish'¢é this case from

that of Hughes V Lord Advocate53 by holdirg that burning
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by an unforeseable chemical eruption was not the same

as burning by splashing which was with the foreseable
risr created by knocking tne cover into the liquid.
Iq&ﬁZwever diffic?}p to‘seg any difference between these
two cases. This tilﬁéf}afiqntherefore'only served to il
show that the framing of the question determines the
answer in deciding a case on remoteness. In Doughty V
Tumer manufacturing Company 'l'td,sh the guestion that

was asked wasj Was burning by eruption foreseable? While
in Hughes V Lord hdvocatess, the question asked was;

Was burning foreseable? This means that if the House of
Lords has asked: Was burning by explosion foreseable? the
answer would have been different, Clark and Lind sell
are however @f the opinion that Doughty V Turner

manufacturing Co ltd56 might be Jjustified om other grounds,

for example that, on the facts of the case, burning by
splashing was unforeseable and hence there was no
negligence57. ’
Another judgment which run counter to the decision
in Hughus V Lord Advocate58 was the one made in the
case of CROSSLEY V Rawlinsonsg. In that case, the
defendant was driving his lorry along a main road when
a tarpaulin on the lorry caught fire. He then pulled
in and stopped the lorry at the side of ihe road about
100 yards away from an A.A. post where the plaintiff,
an A.A. patrolman, was on duty. He saw the fire, grabbed
a fire extimguisher and r=n along a rough path along-
side the road towards the lorry with the intention of

putting out the fire. As he was running he tripped in
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a hole which was Jjust off the path and obscured by grass,
and was inJured. He brought an action against the
defendant for damages for personal inJjuries cocntending
(1) that the fire was a result of the defendant's
negligence (ii) that the defendant's negligence had
caused the plaintiffs accident and (iii) that the
defendant was llable to a rescuer in the plaintiff's
position even though the rescuer was inJjured not while
actually engaged in the rescue at the scene of the

danger but while gttempting to reach t he scene,

It was held that although it was reasonably foreseable
that a person such as the plaintiff might attempt to come
to the defendant's aid and might run along the path towards
the fire, it wag not reasonably foreseable that such a
rescuer would suffer any inJjury while running along the
path towards the scene of danger, and accordingly, even
though the defendant's negligence had caused the fire,
it has not caused the plaintiffs accident., It is submitted
that the destinction between rescuers at the scene of the
scene of the danger and those attempting to get to the
scene is arbitrary and in consistent with Hughues V, Lord
AdVQCatQGO since the inJjury is within the risk created by
the defendant's negligence, The trial Jjudge himself confessed
to the arbitrgl nature of the Judgement wh.; he sald:
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I reach this conclusion with reluctance
because on any view the plaintiff acted

with great presence of mind and with
best possible motives. 1 think it is
unfortunate that such a man should not

recover damages for an injury which was
not his Iault.61

Moreover there are some cases in which it has been
held that rescurers who got injured in an attempt to
get to the scene of an accident could claim damages.

For example in the Censdlanc asé of Jones V, Wabigwan®2
where the plaintiff in abid to come to the aid of the

defendant, whose car went off the road, s truck a power

pole causing the wires to fall to the ground and got injured
by live electric wires; the court of appeal held reversing
the decision of the trial judge that a reasonable man in the
position of the defendant should have anticipated that if

he negligently collided with the hydro electric pole it was
probable that the pole and the life electric wire would fall
to the ground and persons travelling along the Highway near
that point might be attracted to the place where the damaged
vehicle with it's lights still on was visible and that they
might reasonably be expected to come in contact with the
live wires attached to the broken electric pole and sustain

_personal injury, It is therefore submitted that the decision

in Crossley V Rawlinson63 does not repr;sent the true

position of the law and should therefore not be followed

in subseguent cases,
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“

3.3.20 THE TYTE (1 HARM o _ BRI
Under this hesd, unless it cnn be proved that
the harm chrused is_the same with the forescable one,
then it will be taﬁgﬁ that the dannge 1s remonte (i.e
not toregeable) and the plaintiff's claim will not
iibe successful, The problen normzlly encountered
| by the courts in spnlyin~ this rule is that of how.to
catesorise or closzify types or kinds of the foresesble
" harm. The cenernd method of catexorisation of harm,
which is to divide damage into Basically three clases
viz; personal injury, demaoge to property and financial
loss eannot solve this problem. The reason for this
is that whille the generszl method deals with hamm in
general terms, here one is confronted with the _
prorlem of.iqevxlfying a specific type of harm. Thus,
for example if ithe danage relates to yroperty, then
aprrt fme the feet that dawage to the property 1s
foreseable one must still prove whether the .
demare that nctuslly occurred is the foreseazble type
or not: if the foreseable damage is damage by'fire!?
then 1t bhés to Le shown thst the damage that cccured 1is
by 'firé' and not by 'impzcth
In Huygrues V. Lord Advocatesu 1t wae o
unequivqcably stoted thet *turning oy EXPloéion' is

the samé tyre of barm as 'burning by confluagration,
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This may as welf;be extended to damage to property
so thatiwhere the fofééeable type of harm to the property
is by eiplosion, if the harm that actually cccured
turns out to be Con%lagration it will be taken to be
the same. Again, it has been submitteg:that if the
marnner of occurence of the harm and the type of
héfﬁhhare both foreseable, then their degree or

exteni should not be divorced from them s0 as to make
them unforeseable.65 But the danger here is that if
that is allowed, it will lead to wide extension of
the rule such that Phe.difect consequences rule

may in the end be fé*iﬁéh especially with regard to
damage to property and personal injuries,

A_timé;the decision concerning the foreseability
of the tYﬁe of harm depends upon the framing of the
question by the court, Thus in the case of Bradferd
V Robinscon Rentals, 1ta®® where the defendant
employers exposed the plaintiff van drive tc extireme
cold in the course of his duties and as a re;ult
of which he suffered frostbite, the guestion asked
was whether injury to the plaintiff's health
through exposure tc excessive cold was reasonably
foreseable and the guestion was answered in the
affirmative thereby makiré" the defendants liable,
But if Tremain V Pike where the plaintiff headman
who was working for the defendan€s contracted veil

disease, (a rare disease) through coming into contact

-€Lor



186

with rats urine, it was held that Wield disease was
unforseable, though other diseases arising from the
presence of rats were foreseable and the defendants
were accordingly held not liable,

It is submitted that if the ouestion in the
later case has been: Was {llness from rat-
transmitted disease foreseable? the answer would
have been yes.,

Therefore the decision in Wagon mound (No1)
case, even though it represented an attempt to solve
the problem created by the decision in the Polemis,
namely, to narrow down defendants liability to what is
actually foreseable as the natural consequences of
their acts, it itself creates a problem specially
with regara to the yardstick for determining what
a foreseable type of harm is, And as a result ef the
failure of the courts to resolve this problem,
conflicting decisions are being pronounced by the courts:
Some strictly following the foreseability rulgrwhile
others tending to brake away from it6§

The problem created by Wagon mound (No1) seem
to be aggravated by the Wagon Houné(No?) case.69
The facts of the case itself arose from 1',}'1.-_-'1:n°i wagon
mound (No1) but there were some differgences between
this., Firstly, the plaintiffs (appellants) were owners
of the ships being repaired and not the owners of
wharf, The second differences is that the evidence at

the trial was also different. 1In the case of Wagon Mound

[
(No1) the igniting of the water has been regarded as less

v&als

than a freak . while in Wagon Mound (No2) the evidence
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was that the risk that furnace o0il would ignite
on water was a 'possibility' but one 'would could

become an actuality only in very exceptional circumstances',
It was therefore neither the kind of probability that the
Juryman might be expected to anticipate nor yet has it
grossly improbable. Therefore, upon the assumption that

a ship's engineer ought to have been aware of the nature of
the risk, the defendant's engineer was not Jjustified in
dbsregarding it because it was in the view of their
Lordships a 'real' risk which could not be brush aside as
far fetch, The defendants were therefore held liable.

Wagon Mound (No2) 'new' foreseability rule itself
sprang from the decision of Lord parker in the case of
Smith V Leech Brain7P a case which was decided on the
principles of the old (direct consequences) test even though
the Wagon Mound (No.1) was then in operation, Lord Parker
then felt that something important have been over looked in
the Wagon Mound (No.1) ruling i.e. the 'thin skull' rule.T!
And this warrants his choice of the old test an&.dropping
the foresight test., He did not however stop at just
resurrecting' the dead old test but went further to propound
a genaral.rule which was followed and applied in the case of
Hughues V Lord Advocate72 and was finally applied in the
wWagon Mound {(No.2) case three years 1atqp.73
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However, the Wagon Mound (No.2) in the process
of finding solution to the problem created by Wagon
Mound (No.1), ended up aggravating it, The problem
created by the Wagon Mound (No.2) arose from the fact that
it enlarges the scope of the defendants ‘'expectations!
beyond that of the reasonable man and it also embraces
circums tances which are unconnected such as the 'thin
skull' which is connected to the personal idiosn crasies
of the plaintirf.7u Where, therefore, the defendant's
behaviour is such that it is likely to result in an
explosion causing minor damage, the defendant will be
ligble if there is an explosion causing major damage, which,
though a 'possible' consequence could not have been expected.75
This seems to take us back to the old (direct conseqguences)
test laid down®in Re Polemus because if one drops a plank
against the side of a hold i.e. full of petrol vagpour it is
not improbable that there may be a nial or some grit on the
plank, that a spark will be generated and that an explosion
will follow.76 .

The question now is, with this seeming "resurrection"
of the old test as a result of the extension of the
foreseability test in Wagon Mound (No.2), which of the

tests is to govern a case under remoteness of

damage? Is 1t the Repolemis or the Wagon Mound test,

It appears there are differing views on tiis, One

view is that the direct consequences rule should apply
because it is consistent with the House of Lords
decisions on the lnatter..?? The other view is that either
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can be applied because according to that view the
difference between the two is only theoritical and

not practical. Two reasons were given in support of
this stand. The first is that what man ought to 'fore=-
see' is a matter for the court to decide and that in
iort people are some times, by technical fiction
expected to possess a power of anticipation almost akin
to prophecy. The second reason being that what may be
called the rule in smith V Leech Brain has done much

to neutralise the effect of Wagon Mound (No1)?8 Suffice
however to say here that the courts should come up with
a lasting solution to the problems created by these

tests otherwise conflicting decisions will continue to

emerge.79

B

One issue which need to be discuaé;d here is the
applicability of remoteness of damage to cases which
are purely founded on contracts. The matter was
considered in the case of C. Czarmikou 1td V Komfos 80
otherwise known as the Heron 11 case. The facts of
the case were that by a charter party for the consignment
of sugar from constaiza to Basrah, it was agreed between
the charterers and the ship owner that the ship, which
was then in piraeus, was expected ready to load in
constanza a round Qctober 25-27, 1960, %1l going well,
and that it would proceed therefrom with all convenient

speed to Basrah., Lay days for loading were not to
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commence before October 27 and if the ship was not ready
to load by November 10 the charterers had the option
of cancelling the charter party. They also had the
option of discharging the cargo at Jeddah.

The ship arrived at constaza, pursuant to the
charter party, on October 27 and left after loading
the sugar, on November 1.‘}he reasonably accurate
prediction of the length of the voyage was 20 days.
The shipowner also knew that the charterers were
sugar merchants and that there was a sugar market in
Basrah but had no actual knowledge that the charterers
intended to sell the sugar promptly after arqival. In
breach of the charter party the ship di:;:i;d from the
voyagre by cal%ing at Berbera, Bahrein and Abadan. And
owing to those deviations the voyage was delayed by ﬁi‘n;
or ten days where upon it arrived at Basrah on December
2 instead of November 22. This m'édé‘ l' the charterers to
incure loss because the sugar market in Basrah had
fallen to a low point in that time i.e from £32. 10s,
per ton between November 22 and 2B to £31 25.9d per ton
between December 2 and lLj, a difference of £1 7s.3d per ton.
In a claim by the charteres to recover that difference
as damare before an arbitration as provided by the
chater narty, the umpire awarded the char%'gr-ersL

R C

the difference between the price of the sugar-*heﬂ it

should have been delivefed and the price when it was

actually delivered =s damages,
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The shipowner appealed against the decision of
the arbitration on the ground that the charterers were
only entitled to interest on the value of the sugar
during th% period of delay as damapge. The trial judge,

Me Nair, held that the charterers were only entitled to
recover as damages interest on the value of the cargo
during th; period of delay plus cable expenses and
according}y awarded them £172. The charterers appealed
to the court of appeal. The court of appeal by a
majority decision, restored the umpires award and the
shipownen finally appeal to the House of Lords where
the appeél was dismissed.

The importance of the case for our own purpose
hdﬁéﬁer, 1s.the fact that it involves consideration of
what the!correct rule for remoteness of damage in
contractiis. A difference in this regard was made
ﬂbét#een damqgé in contract and torts., 1In contract the damage
claimed f%mst he the natural consequences of the
breach or it must be in the contemplation of both parties
while in torts following the decisions in Wagon Mound
cases the tortfeasor is liable for any damage which
he can reasonably forese may happen as a result of the
breach however likeiy‘it may be unless jt cen be

S
brushed aside as far fetch.e1

L ‘The:difference, according to Lordup John is  ¥
v L e -
logical @ because.- . o v
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Once an examination of the facts establishes

a breach of duty on the part of the ..ortfeasor,
the acts and omissions of the innoccent party
are irrelevant untill the ocuestion "~ of contributory
negligence comes to be considered. A tortfeasor
may and frequently is a complete stranger to

the innoccent party but he is, however fleetingly
in many cases, his neighbour for the purpose of
the Law and bound to act with due regard to his
neigbour ripghts whom ever he may be. If he
fails in such a duty the law has rightly laid
down a more stringent test for the assessment of
damages. Put in contract the parties have only
to consider the consequences of a breach to the
other; it is fair that the assessment of damages
should depend on their assumed common knowledge
and contemplation and not on foreseable but most

unlikely consequence.B82
Thus unless a breach of contract amount to a tortious
act, the test of remoteness of damage is to be based
on the assumed common knowledge or contemplation of
the parties and not on the 1ntr%cafe a?d‘complex
rCSurecled’

foreseability rule or even the Tesurected® direct

consequences rule,

On the whole, from the discussions so far in this
chapter, it is clear that there is uptill now no
settled rule or test for the determination of remoteness
of damage. It behoves our Jjudges therefore to try
and come up with a solution to the problem which is
devoid( j of the complexities and intricasis of the direct

consequences test and the foreseability test,
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CHAPTER "~1OUR

4.0 QEFENCE] PO LIARILIAY IN I GLIGENCR

Iy .2 TNTRODUSTT (s

Yailnre on the plaintiff's part to prove all the

essential elements of an actionable negligence will as we

« have already seen’ alwvays offer a complcte defence to
the defendant against the claim 6f the plaintiff, Consequent-
ly, failure on the part of the plaintiff to prove that the
defendant owed him a duty of care or that there was a
breach of the duty of care owed him or that he has suffered
damage as a result of that breach and also that the
damage suffered is not remote, but that it was the direct
and foreseable consequences of the defendant act, then the

claim must certainly be dismissed.z

B
In this chapter our discussion is going to be centered
on the following defenceSto liability in negligence:-
(1) Contributory negligence
(ii) Assumption of risk :
(ii1i) Inevitable accident

iv) Iimitation of action’

4.2 CONTRIBUTORY WEGLIGRICE:

The term 'contributory negligence' have been defined by
both text-book writters and judzges. For example W,L. Prosser
defines it as "Conduct on the part of the plaintiff contri-

buting as a legal Cause o the harm he suffered which
fall below the standard to which he is required to conform



for his OQn protectiéh,"4 J.G. Flemihg on the other hand
defines it thﬁs: "Gonéributbng negligence is a plaintiff's
failure to meet the standard of care to which he is required
to conferm for his own protection, and which is a legally . ..
contributing cause, together with the defendant's default
in bringing about his injury."5 While Koditinye defines

it as the "negligence of the plaintiff himself which combines
with the defendant's negligence in bringing about the injury
‘fo the plaintiffj"6 On the judgces side, Coker J.3.C. (as
he then was) define it thus: "Contributory negligence means
that the party charged is primarilly liable but that the
rarty charging him has contributed by his own negligence

to what has eventually ha.ppened."7

All the definitionsgiven above séem to be saying the
same thing iﬁ different ways namely, the defendant is
solely liable for the damage or injury caused but that the
plaintiff aggravated the situation by not talking steps to

avoid the damage or injury throurh the exercise »of reasonable
care, y

The difference between the legal posgition of the
plaintiff and that of the defendant here is that the plain-

tiff's duty of care is not required to be exercise to any

one else but to himself (in order to avoid the consequence
: -

of the defendant's breach of his duty to fuke care) .

Failure tq exercise 1t therefore, does not alfect the duty

of care required by law to be exercised towards him by any
e :

.
|

a
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one, On thé other hand, the defendant who is required to
exercise due care and deligence in a given condition cannot
rely on the want of care of the plaintiff to avoid liability
because the duty to be exercised by him still remain intact
even with the want of care on the part of the plaintiff
unless of course he can show that he doesn't owe the plaine
tiff the duty of care in the circumstances, Therefore the
defendant will be held liable in negligence even though

the plaintiff contributed also in the causing of the damage
by his own negligence, In awarding damages however, the
role of the plaintiff will be taken into account so as to

divide the amount to be paid by the parties proportionately

with each gne's blameworthiness B.nd thereby reducing the

claim of the plaintiff,

21 CONTRIBUTORY NEGLIGEICE AT COMMOM LAW:

The above brief analysis given with respéct to the
liability of the defendant where the plaintiff is also contrie
butorilly responsible to the damage or inJjuries sustained by
him speaks more of the position of the law under statutesg
then at common law. The position at common law was that
contributory negligence gives the def;;dant complete or total
freedom from liability., The yardstick for determining

liability, which was somewhat connected to rule of causation,
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was to determine if the defendant's act was the sole cause
of the accident or not., If it is, then he was held liable
for the consequences but if there is an interfering cause
e.g2. the conduct of the plaintiff himgelf leading to
ultimate results that follows, then the defendant is not
liable for the conscguences. According to Lord Black—
burn1° "The rule of Law is that if there is blame causing
the accident on both sides, however gmall that blame may

be on cne side, the loss lies where if falls".

The above assertion by Lord Black burn no doubt clearly
depicts the position of Common Law on contributory negligence.
The case which is regarded as the foundation of the doctrine
of contributary negligence is that of Butterfield v.
Forreater11. In that case, the defendant wrongfully
obstructed a street in Derby by placing a pole across it,
and the plai;;iff rode along the street 'at eight 0'clock
in the evening of August, when they were just begining to
light candles' but even though there was still enough light
to notice the obstruction, the plaintiff all the "same
collided with the pole as the result of which he was thrown
off from his horse and injured. It was held that the
plaintiff have no cause of action, because he could not =

withstanding the defendant's nezlizence, have avoided the

accident by the use of due care. ILord Ellenbrough C. J.
then said: -

A rarty is not to cast himself upon an obstruction
which has been made by the fault of another, and
avail himself of it, 1f he do not himself use
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common and ordinary caution to be in the right

«.. One rerson beinz in fault will not dispense
with another's losing ordinary care for himself,
Two things must oceur: to suvport this action, |
an obstruction in the road by the fault of the
defendant, and no wankt of ordinary care to avoid
it on the part of the plaintiff.12

Before the enactment of statutory laws on contributory
hegligence in Nigeria the common law posgsition was applied
here in virtually the same way and magnitude ag it was
applied in England. Thus in the case of Okoli v, Nwagu13
(which relates to an accident which took place before the
coming into force of the Eastern region's PFatal Accident
Laws of 1956). The deceased alichted from a bus, walked
on the Kerb beside the bus onto the front of the bus and,
as he was crossing what =~ was a busy road, at @4 short
distance from the bus, a lorry coming along, from the direction
leading to the back of the bus collided with him and

dragged him a short distance before the lorry stoppeds

He died as a result of the wounds. The trial judge
dismissed the case, Otn appeal, held, the respondent
driver could not have averted the collision a; there was
not sufficient seperation of time, place and space for him

to do so: It was the dedeased own neglicence that caused
the accident.

The position of the common law as illustrated by the
above cases was therefore no doubt pafticularly harsh on the
plaintiff as any want of care on hls part regardlesa of the
degree will autcomatically make him to fail in his case,

Because of the harshness of the common law, the courts in

England introduced the doctrine of last oprortunity as a way
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the case ot Davis v, Mann.“+ The facts of the case are
briefly that the plaintiff negligently left his donkey, with
it's legs tied, in the high way. The defendant, driving his
Waggon and horses 'at a smertish pace' crashed into the
aéimai and killed it, It was held that the defendant was
liable even though the accident would not have happened but
for tne negligence of the plaintiff, on the ground that the
defendant hed sufficient opportunity of avoiding by the use
of reasonable care the danger so created by the plaintiff's
negligence., Parke B, said:

Although the ass may have been wrongly there,
still the defendant was bound to go along the
road® at such a pace as would be likely to prevent
mischiet, Were this not s0, a man might Jjustity
the driving over goods left on a public high-way,

or even over a man lying asleep there, or the

purposely running a carriage going on the wrong
side of the road.15

The doctrine cf last opportunity therefore served as
a saviocur to the plaintiff's plight of recovering nothing
in d:mages where there is evidence of want of care on his
part because it allow the plaintiff to recover damages even
though he too is guilty of contributory negligence if at
the time of the accident, the defendant could have avoided

it while the plaintitf could not16.
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However, the doctrine of last opportunity, instead of
solving the problems (i.e. taking the plaintiff out of the
absurd condition of losing his case because of want of care
on his part to himself), it created another problem to the
courts/judges. The problem stems out from the courts
confusion concerning the precise and appropriate rules to
be applied in determining some-ones liazbility under th&d
doctrine: Is it to be based on the rules of causatioy/ remo-
teness of damage?IT or is to be based on some other
congiderations such as intention, foresight, negligence or
the purpose of a particular statute?ls The whole confu-
sion it appears, is the result of the courts inability
(especially in collusion C@ses) to distinguish the doctrine
of last opportunity on the one hand from causation and

remoteness®of damages on the other hand.19

The confusion created by the application of the
doctrine of last opportunity became worst when the courtS
gought to extend it to cases of coastructive last opportu-
nity. The case which gave birth to this extension was the
British Colombia Elcctric Karl Co V, Loachzo. The facts
of the case were briefly as follows: An action was
instituted against Railway Company by the administrator of
a man who, while being driven in a Waggon across a level
crossing, was run down and killed by &n electric car.

The judicial committee of the privy Council found the
plaintiff guilty of negligence for failing to look out for
the care beforc entering the line. The company was on the

other hand found guilty of negligence bn two counts, One



is that the driver of the electric car was driving it at a
very high speed. And the gsecond count being +that the cars
brakes were defective. They (Jpdicial Committee of the

privy council) held the Railway Company liazble noywithstanding
the negligence of the deceased, The ratio decidendi ¢

their judgment was that even though the plaintiff was
negligent in going on te the Railway line without keeping a
proper look out, the defendant would have avoided the
accident if the ©brakes of his car were in good order since
he applied the brakes when he was 400 feet away from the
crossing which was an enough distance for him to stopped the
car and thus avoid the accident if the brakes were in good
condition, Therefore this last opportunity which the

-
plaintiff would have had if not for his negligence was

equated to one which he actually had21.

The decision in this case no doubt represent an attempt
by the courts to over protect the interest of the plaintiff
under the harsh common law position at the expense of the
defendant. Application of the rule is also not easy
because the confusion which bedevilled the application of
the doctrine of last opportunity also Effects it, The rule
have as rightly stated only serve to comfound the problem
created by the doctrine of last opportunity instead of

coffering any useful solulion to it.22 Happrily, heth the

— doctrine and its hybride constructive last opportunity were



both abandoned after the coming into force of the contribu-
tory negligence Act23 thereby saving the courts from the
pains of the confusion created by them,

The courts in Americazu also tried what is called
comparative negligence as a way out after trying the
doctrine of last opporsunity but without achieving any suc
success, By the rule of comparative negligence, negligence
were classified according to 'degrees'. Thus if the
plaintiff's negligence was 'ordinary'! while that of the
defendant was 'gross' the plaintiff will recover and vice=-
versa. However, this was also found to be defective as soon
as it started operation because it merely shifted the whole
loss from tme plaintiff to the defendant, when both parties
were actually at fault, Again it was not easy to define
precisely what 'gross! negligence was or to furnish a
satisfactory yardstick for determining the ditferences
between 'ordinary' and 'gross!' negligence, The end result
was tneretore to fill the courts with appeals and thus to
struggle with the Creature to wnich they had given blrtn.zs
Because of this difficulty, the comparative negligence rule
was discarded and in it's place the pr&ctice of appertioning
damages between parties in civil cases was adopted, No much

ditticulty was feced with this prectice and thereiore it

continued up to the time it started getting statutory

backing.26
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On the whole it can be said that the application of
contributory negligence at common ia@ isyfﬁli of irreconcil-
“able and imprecise rules with attendgnt herdship on the
parties and the only way out is to hévé étatutory.provisioﬁ
which will clearly spportion damages between the parties

equal to their blame worthiness,

h.2,2 CONTRIBUTORY NEGLICENCE UNLER THE STATUTES

When it became clear that the common law position on
. contributory negzligence cannot provide a lasting solution
- to the problem at hand, i.e. hiéw to deal ‘fairly and
. justlﬁﬁﬁith each of the parties involved {(even with the
. introductign of the sub-rules under it),the next line of

. _ | _
- action was for the legislature to epnact laws that will

Q_eal witrzhﬂ;tter. The first ol such statutes was the

\.ﬁaritime Conventions Act of 1911, ﬁoﬁé?ér, bﬂfore this Act,
what obﬁains in England after tne tailure ot the common
law rulé on contrivutory negiigencé to bring solaceltc the
parties was that the courts as {(a last resort) adopted the
admiralty rule whereby damages were equally divided between
:fhé.nééiigeﬁt pafties. But in 1911 tgllowing the adoption

_Iby England, ot the Brussels Maritime Convention, enacted

| the Mﬁgitiﬁé Conveﬁtions Act providing for a division of
damageﬁ in proportion to the depgree in which each vesgsel

was at faultzf, The act wzs primipally made to deal with
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admiral ty cases but the common law courts adopted and applied

it also to CasesS of collision on .Land.26

In 1945, however, there was a law made which deal with
the issue of contributory negligence directly, The law in
question was the law Reform (contributory negligence) Act

of 1945, It provides as follows:-

Where any person suifers damage as the result
partly of his own fault and partly of the fault
of any other person or persons, a claim in
respect of that damage shall mot be defeated
by reason of the fault of the person suffering
the damage, but the damage recoverable in
respect thereof shall be reduced to such extent
as the court thinks Jjust and equitable having

regard to the claimaa 's share in the responsibi-
lity for the damage.

By the provision of this Act, a solution have no doubt been
found to hé%snness of the common law position on contributory
negligence., Also the confusion created as a result of
attempts by the courts to water down the hershness of the

law have no doubt been cleared. Plaintiff will henceforth

not entertain any ﬁ;?r of losing his €a@Se totally because
of his own role in[.:;curence of a damage, The defendant
is also free from being witch~hunted by liability through
last opportunity and it's hybride | the constructive last

opportunity rules all that is required'to be done now where

an accident which occassioned damage is caused through the

to
negligence of both parties, }s to take in/account the blame

worthiness of the parties as well as the causative potency
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of their actions in order to determine the proportion by
which the plaintiff damasges are to be reduced to a !'Just

30
and equitable' level,

A casé whiéh will sefve as a good.illustratidn of fhe.
- application of the Act, is the case of Jones v. Livox

. Quaries, Ltd.31 In that case, Workmen and slow-moving

: ~vehicles were proceeding down the base of a guarry to the
"canteen at lunch hour, The way to the Canteen was round a
stationery excavator vehlcle, turning almost at a right
engle, A traxce¥ator, a tracked vehicle with a speed of

2% miles =m hour turned this corner and stopped or nearly

- stopped to change geear. The plaintiff had Jumped on this

vehicle ané then stood on the towher at the back of it
helding on to its two wprights very much in the position
is which & fostwman steod at the back of an eighteentn
century earriage, €0 that some part of his tody was behind .-
the traexcarator, The workmen at the quarry, including the
Plaintiff had been instructed not to ride on the quarry
vehicles and, in dolng so, the plaintiff acled in defisnce
of his orders. & dumper, a vehicle with a speed of 4% to
S miles an hour driven by a servant of the defendants,

fhe quarry owners, with a lcad of stone, followed the

traxcavator a few seconds later round the stationary

excavator and vanised into the back of the traxcavator
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and thé pléihtiff was severely injured, The trial judge
held that the plaintiff had suffered damage as the result

partly of his own fault within the meaning of 33 1(1) and

4 of the law reform (contribufory negligence) Act of 1945
reduced

and thereforqﬁthe damages claimable by the plaintiff by
one-fifth. | - |

There was an appeal by the plaintiff, and a cross-
Léppéél by the defendents (i.e, the employers of the drivér)

to the court of appeal, Both the appeal and cross-appeal

were however dismissed by the court of appeal. Denning L. J.,

in his judgement, said among others that:-

i The present case iz of a good illustration of the
-practical effect of the Act of 1945, 1In the
.course of the arguement my Lord sugesested that
‘before the Act of 1945 he would have regarded
'this case as one where the plaintiff should
‘recover in full., That would be because the

negligence of the dumper driver would then have
been regarded as the predominant cause. Now, since
. the Act, we have regard to all the causes, and one
'0of them undoubtedly was the plaintiff's negligence
iin riding on to the towbar of the traxcavator.

His share in the responsibility was not great -
~but, nevertheless, tt was his share, gnd he must

¢ bear it himself...32

'bﬁr own statutory laws on contributory negligence appeared to

be a verbatim reproduction of that of England.33 This means
B i , ' :
that they are the same in all material respects. Thus in the

3l

case of Apah v, Costain™", the plaintif?s who were passengers

«in a motor-car, claimed against the defendant as owner and
driver respectively of a tipper lorry for the personal injuries
they had suffered as the result of the collision between the
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two vehicle on the Lagos - Tbadan Road., The plaintiffs
claimed for special and general damages., The accident
«occured at a F junction where Ogunmakin Road, a side road
from Abeokuta entered the Lagos-Ibadan road, The tipper
lorry furned into the side road without warning and without
being able to ascertain whether there was any on coming
traffic from the opposite direction, The learned trial
judze dedided that the pluintiffs driver was the only person
who could have avoided the accident and that as he had
failed to do so, the plaintiffs claims must be dismissed.,

On appeal the Supreme .. court held among others that the
learned trial judge was wrong in applying the so called
'last opportunity' rule which has ceased to apply in the law
of negligence since the civil liability (miscelleneous

provisions) éct of 1961,

Again,in the case of Oyalowo v, M. De Bank Transport
Ltd,35 the plaintiff's tanker was driven along the main
Abeokuta-Lagos road when the defendant's trailer, which had
been stationary by the side of the road and near a narrow
bridge, suddenly and without warning pulled out into the
road, causing the plaintiff's driver to swerve to the
right and the tanker to somersault into a ditch, The
Weatern State Court of Appeal upheld the judcement of the
trial judge that the defendants driver had been negligent
in pulling out suddenly and without warning from a stationary
position into the main road, but that the plaintiff's driver

had been contributorily negligent since -
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no reasonably deligent driver would attenpt to
overtake another vchicle when that other vehicle
is seen to hi.ve come into the road suddenly and
when both vehicles are approaching a bridge -
nearby, The learned trial judge was thercfore
right in holding that the plaintiffs driver was
guilty of contributory negligence in failing to
stop the trzciler and in attempting to overtake it
having regard to all the attendant circumstances.
It must be remembered that the act or omission
amounting to contributory negligence on the part
of the plaintiff could take place before, at or
after the collision, provided there is evidcnce
that such act or omission materially contributed
to or had a Causal  copnection with the damage

or injury about which he 46,
The trial judge's assessment that the defendants and
plaintiff were to divide the damages betweasn them at
60 and 40 percent respectively was accordingly upheld by
the court of appeal.

From tﬁf statutory provisions and the case cited as
illustrations of their application the fellowing

conclusions could be drawn as to the present position of

contributory negli-sence,

(a) Contributery nezligence of the plaintiff, unlike the
negligence of the defendant need not be a breach of a duty
to take care. Thus in the already cited cacse of Apah v,
Cogtain 37’ One of the grounds for the hcolding the appeal
of the plaintiff wuas that the trial judge's interprctation
of the plaintiifs contributory negligence which plays the
pluintiff's acticn on the same level wi%h that of breaking
a duty to take care. This in the view of the court of
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appesl was a manifest erro in law as the judsment . .
make the defendant only contributorily negligent instead
of being the actual negligent porson as required by law,

Coker J.5.C., then said = " —————even though the principles

. of contributory negligence have undergone various modifica-

... tions, the essential characteristics remain the same, i.e.

" the party charged must be primarily liable for the negligence

that cauasecd the dumage or inﬂury“38.
" v .
-~ (b) Damage claimed for loss of support by dependants of:
.a person k¥illed by the defendant could be reduced by the

- amount of carelessness of a parent or guardian, but the
. parent or guardian, may at a Point be brought in as a
third party by the tortfeasor and be held liable to pay
contributign.39 | :
3

{(c) 8ince the act is made for the purpose of spliting the
loss between plaintiff and defendant, where there is more
than one defendant the logs may be apportioneé between
them under Section 19 of the Kaduna State toris edict4o.
And where the plaintiff as well as the defendants are all
..at faulf, it appears section 19 of the Ediet will still x
aprly and the extend to which each one contributed to the
damage complained by the plaintiff must be establisheat!.
A question which may be asked at this_stage is supposing
the plaintiff 18 40% o blame while the defendants are

40% and 20% percent respectively to blame, can the
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plaintiff récover from one of the defendants the emount
payable by each of them in damage or each is to pay his
own separately? There is a rule in English Jurisdictions
except in ¢ollision cases, (which is based on tue presumption
of the solvency of all parties) that a person lisble for a
loss is liable for the whole of that loss even though some
third party or parties were Just as a much or more gt fault
than him.l*2 This rule will no doubt create difficulties
:where the plaintiff as in the present example 1s alsoc at
fault because if the rule is to apply In accordance with
the contributory negligence Edict’ one of the defendants
 would be forced to pay 6C percent of the plaintiffts loss
and then proceed to recover from the other defendant what

| he was suppose to pay. The best solution in the writer's

© view thereford®, is that each should be made to pay his own
" portion of the demages directly in order to avoid a
| situation ﬂhereby one party 1ls made to suffer unnecessarily
- because ofia fault for which not he alone 1s responsible.
(d) Lastly, the edict can only apply where the co;duct of
the defendant is tortious. This means that if the
| defendant only breached a contractual agreement which does
not give rise to any tort then a plaintiff whose fault has
cBntributed Yo the harm will recover nothing. In the case

of Lambert v, LewisLL3 the plaintiff wgs engsged in carrying
1)

out certain works &s a sub-contractor of the defendants,

it was an implied term of the contract between them that the
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defendants should supply any equipment reasonably necessary
for the work within a reasonable time of being requested to
do so. The defendants were in breach of that in that they
failed to provide a step-later which the plaintiff had
requested. To prevent loss of time the plaintiff used a
trestle, which he knew to be unsuitable unless it was
footed by another man. The trestle was not footed by
another workman; it slipped while the plaintiff was on it
and suffered injury. If the plaintiff had had a cause of
action in tort, there would have been contributory negligence
on his part. In an action brought by him for damage for

breach of contract, held:

i) The plaintiff's failure to have the trestle
footed was negligence which broke the chain of
caasation, with the consequence that this injury
was damage that arcse from his own negligence and

not the defendant's breach of contract.

ii) The Law Reform (contributory neslicence) Act
1945 did not cnable the plaintiff to recover damages
not withstanding his nczligence, since the fact
that there had been an avoidable breach of contract
by the defendants did not itself constitute a
fault on their part within the definition of
"fault' in Section 4 of the Act and accordingly
S. 1(1) did not apply.
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Paul J. said in his judgment that:

There is a provisor (a) to that sub-section which
read: 'this sub-section shall not operate to
defeat any defence arising under a contract'.

I first consider the provisor. The provisborx d
does not in my judgment apply to a case such as
this. The words are not 'under any law related
to contract'; the words are 'any defence arising
under a contract' and that phrase in my judagment
can only relate to some express clause here Y}

Hnwever, as we have aireaay sean,45 wnere contractual
relations gave rise to torts, contributory negligence as
proviaded under tne Kaduna State torts edict?® and the civil
liabilities (miscellancous provisions) Act4? will apply
unless of course where the parties by ecxpress agreement

excluded apportiomment.

Finally, contributory negligence as a defence could
therefore be.said to serve as a mitigating fuctor to a
defendant's liability in negligence and not a complete

defence to the plaintiff's claim.

h.2.3 APPLICATICN OF CONTRIBUTOKRY NECLIGiLCE 10

CERTAIN CATEGORIES CF PER3CNS AND SITUATICNS.

Even thouzh no mention is made by the statute
already considereg?? @about the standard of care required

to be exercised by the plaintiff for his own safety, courts
decisions (as we have already seen)50 clearly showed that
the standerd is that of a reasonubly prfadent man.,

However, the standard is atimes lowered with regard to
certain categories of persons and situations in order

to take care of the peculiarities of such persons and
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situations. We shall under this sub-heading therefore deal

with some of those persons and gituations, .

h.2.3(a) Children: e |

Whenlg child is contributorily negligent to the occurence
of a damagce or injury, he cannot just . like an adult berson
recover full compensation but would have his own ei;im |
reduced in proportion to the degree of his own negligencs51.
The most importunt thing to consider in determining whether
or not a child is contributorily negligent in the |
cccurrence of a damage or injury to himself, 1t appears are
the age, intelligence, physical disabilities, experience,
instruction and the thing or act neglected.B2 The standard
is normally very low. Thus in the case of Lynch v, Nurdinsa,
hthe defendant negligently left his horse and cart unattended
in the stredt. The plaintiff, aged seven, mounted the cart
in a rlay, while another child 1l#d the horse on. The plaintiff
was Thrown down and injured. The defendant was held liable
for the injuries sustained by the seven year old boy. It
wag argued on behalf of the defendant that the Llaintiff |
vas guilty of contributory neglizence on the ground that he
could have aveoided the accident, if he had exercise ordinary
care., To this, Lord Denman C, J. said 'Ordinary care must
mean that degree of care whicl may reasonably be expected
in the plaintiff's situation; and this‘yould_evidently ke

very small indeed in =o younm a child'.

|
)
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The principle laid down in Lunch v, Nurdin gppeared
t0 have been followed in Yachuck ¥, Qliver Blais Co, Lta55
In that case, a boy who was nine years in company of his
brother who was seven years obtained by telling . lies as
to the reason for which he wanted xit, petrol from the
defendants., He get fire to it and got injured, The trial
judge found the boy guilty of contributory rnegligence but
. hig finding was set aside on appeal on the principle that:
" if one giveg to a child an explosive substance auna
the child, with a linited knowledge in respect of
the likely effect of tlhe explosion, ig Tempted to
meddle with it to it's injury, it cannot be said in
answer o a claim on behalf of the child that he
did not meddls to his own injury, ob that he was

tempted t0 do that which a child of his yeurs mirht
be reasonably expecied 0 dog ¢

=

The judgmeﬁt in this ecase however, ceem to represent an _
attempt by the courts to over pbotect children from theirﬂl.
- own negligencd, This writter strongly believe children of
nowadays are very intelligent and thus know what is dangerous
and what ia not, Moreso as the child in this case is up
to nmine years., If it were a cidld of bhetween five ~ six
yearsthen it wourld have been undérstandable but a child of
nine years in this writter's view 1s in our contemporary
world of today possessed of enough knowledge and experience
to know that petrol is highly inflamable and should there-
fore not bve played with and thus be made contributorily
negligent for the consequences of playingewith it. The
decision in this case cannot therefore in the writters view

be considered as a good precedence on the contritutery

negligence by children. It is not a purprise therefore
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that the courts attitude (especially in the English

Juris.iictiona)s7 towards contiributory negligence by children

have been criticise by text-book writer558

4.2.3 (b) wvorkaen:

The standard of care exacted from sorimen for their
own safety in the course of performing their duties where
they sustained injuries as the result cof their employers
breach of their statutory or common law duties of providing
a safe system of work is also lowered by the fact that
'the court has to take into account all the circumstances
of work in a factory, and that it is not for every risky
thing which a workman in a factory may do in his familiarity
with the machinery that a plaintiff ought to be held guilty
of coatributory negligence'59. This means that the court
will take i;to account the fact that the senses of workmen
in the factories are normally dulled by the noise, repeti-
tion, confusion, fatique and preoccupation with work that
in such conditions it would be unreasonable to.take

scrupulous care for their own safety.so In the case of
Flower v. Ebbw Vale Steel 00.61 the facts of which were as
follows: The plaintiff, Mr, Flower, was enployed by the

defendants in working & sheet rolling machine and in cleaning
it 2ofrom time to time,

o
The machine consisted of seven upper and six lower

rollers. The two sets of rollers were less than an inch
apart at their nearest points, and they revolved in opposite

directions, turning towards each other at the front of the
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machine. When a shect of metal was introduced between the
Pront rollers it was drawn betwecen the two sets of rollers,
and haﬁing been thus levelled, was expected at the back of
“the machine, The two sidez of the machine were held
torether in front ot the top by a black iron bar parallel
to the rollers, the upper side of that bar being slightly
above the level of the upper rollers. 48 a protection to
the workmen a coppur bar was pluced across the fromt of the
machine below the level of the fromt top roller. The
height of the machine was three feet 0% inches from the
ground tg the upper side of the black bar, The distance
belween the top of the copper bar and the bottom of the

black bar was 2% ovinches.

On February 27, 1933, while the machine was in motion,
the plaintiff was cleaning it from the frent with cotton
waste, After cleaning the top rollers from aboﬁe, he put
his left hand with waste upon it under the copper bar and
againgt the front top roller, in order partly fo see.better.
and partly to exact greater pressure upon the roller, 1In
' these circumstances his hand was drawn into the 'site!
‘between Fhe front rollers and was seriously crushed that it
was founﬁ necessary to amputate it,

The plaintiff sued the defendant wlaiming damages for
injury to himself from the negligence of and breach of
statutory duty by the defendants im not securely fencing and

in not mhking safe certain machinery szt their factory,
} _ O
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Evidence was given at the trial by the manager of the
mill, the foreman of the plarft, the foreman of the machine
in question and three workmen at the mill to the effect that
the roller could be properly cleaned from above, that there
was no necessity to clean the front roller from under the
copper bar, also that no workman had been seen or known by
any of them to clean in that way and finally that the
method adopted by the plaintiff was dangerous.

The question for determination then was, whether the
plaintiff by the exercise of a degree of care which an
ordinary prudent workman would have shown in the circumstances
could have avoided the result of the defendants breach of
duty? The &rial Jjudge was of the view that the plaintiff
could and that the proximate cause of the accident was his
own disobedience of orders in putting his hand and arm
under the copper bar in such a way as to make the fence,
which had been provided ulterly useless. Judgement was
consequently given in favour of the defendants.

The plaintiff appealed against the decision of the
trial Jjudge raising as on of his grounds of appeal the fact
that, even though breach of instructiofts were not alleged
in the pleadings, yet he was found guilty of contributory

negligence on that ground, The court of appeal held
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dismissing the appeal thet it is true that in the pleadings
at a time, when it is obvious nobedy had a very clear idea
as to how the plaintiff get into the place where he was
injured, disobedience to orders or instructions was not
alleged that thet earguement cannot stand since no objection
was raised on it when it was first mention at the trial,
There are two things about this case which are worthy
of taking note of, First is the fact that the case was a
pre 1945 case i.e. when the Law Reform (contributory
negligence) Act was not yet enacted. That was therefore
the reason why the plaintiff failed in his case because of
his own negligence, Secondly, it appears the plaintifr';iao
fail on the technical ground of not raising objection to
the fact tha: he disobeyed the instruction of his employers
‘oy putting his hand and arm under the copper bar in such a
way as to make the fence, which had been provided utterly
useless, This means that if an objection had been raised
against the defence of disobeying orders, the plaintiff would

have succeeded in his case and thereby claiming full damages.

L.2.3 (¢) Rescuers:

The standard of care required by rescuers for their own

safety while on rescue mission is 4159 1OW 4, consideration
of the fact that tney are 'frequently' and 'nobly!

wn
indifferent to their Z safety because of the desire to
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save someones life, The courts are therefore "very reluctant
to find such a stalwart person guilty of contributory
negligence who has suffered loss or damage himself whilst
attempting to sawme the life of another from a position of
peril of a kind which had invited rescue and had been
created by the defendant's neuliyunce"b2

However, where the regcuer acted in such a wanton and
unreasonable disregard for his own safety and life and there-
by contributing to an emergency which calls for his own rescue,
then loss or injuries sustained as the result Bay be taken
as the consequences of his own negligence and will have the
damages claimable by him reduced in proportion to his own
negligence. ¢In the case of Harrison v. Pritish Ratlway
.",-o-r_«xrd.,tJ the plaintiff was a guard on a passenger train which
thedefendant attempted to board while it was moving out of
the station., Under the rules regulating the conduct of train
puards, the plaintiff was required, in the event o1 an
emergency, to 8ignal the driver to stop or to apply the
emergency. brakes himself or both, The plaintiff attempted
to signal the driver to stop but gave an incorrect signal and
£hc train continued to accelerate away fflom the station,
The plaintiff then tried to grabd hold of tane defendant who

fell off the train, pulling the plaintiff with him, The
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¥.2.3 (d) The Dilemma Rule:

Where the defendant's negligence put's the plaintiff
in a situation of imminent peril, and the plaintiff, in the
agony of the moment, choose a course of action to save
himself which turms out to have been the wrong one, the
defendant cannot plead that the plaintiff was guilty of
contributory negligence, provided that the plaintiff's
action was reasonable in the circumstances65. Thus in the
case of Jones v, Boyce66. An action was instituted against
the defendant, a coach proprietor, for so negligently
conducting the coach that the plaintiff, an outside passenger
was obliged to jump off the coach, in consequences of which
bis leg was broken. Lord Ellenborough C, J. while delivering
Judgment in favour of the plaintiff said:

To enable the plaintiff to sustain the action it

is not necessary that he should have been thrown

off the coach; it is sufficient if he were placed

by the misconduct of the defendant in such a situation

as obliged him to adopt the alternative of a dangerous

leap, or to remain at certain peril.67

Again in the case of Sayers V, Harlow U.D.C.se, the plaintiff

visited a public lavatory owned by the defendants, and having
put a penny in the Slot,she went in% The door having closed
behind her she,later realized that she could not get out,

and for ten to fifteen minutes she tried to attract attention.
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She then thouéht that she could ret out by climbing over the

door and she stood with her right foot on the geat of the
lavatory, holding with one hand a pipe and the other top
of the dooi, and put her left foot on the toilet roll and
it's attachment. Having got inte this position she
reallzed tLat she could not infact get over the door, and
in trying to get down she put some weight into the toilet
roll which revolved causing her to slip, fall and sustain
injury. The county court Jjudge found that the defendant
had been negligent but dismissed plaintiffl's claim on the
ground that the damage was too remote, On appeal, however,
it was held that the plaintiff's case must succeed only
Fhat the damage claimable was reduced by oﬁe-quafter -
because of o;r own contributory negligence,

Finally, it could be said that even though the
general rule on contributory negligence (especially after t
tﬁe coming into operation civil ligbility (miscellaneouslﬁ
prov1sions) Act and the Kaduna Statezzgiot) is that |
plaintiff will have the damage claimible by him reduced

1n proportion to his own level of negligense in bringing |

- .
about the loss or injury, and the standard in each case being
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that of a reasonably prudent person, it is however all the
game clear from the discussion under this topic that the
standard of care with regard to certain categories of
people is lowered by the courts in order to take care of
the peculiarities and the special situations inWlhich they
found themselves. Their actions even in those situations
however, have still to be measured against that of a
reasonably prudent person to see whether or not he would
have acted the way they acted if he were the person in
their position, The lowering of the standard therefore

is meant only to take care of the nature of the persons
concern Oi the situation under which they found

themselves and not to excempt them _from the duty of

taking care for their own safety,
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¥.3 . ASSUMPTION OF RISK (VOLUNTI NON FIT INJURIA)

Voluntary assumption of risk (Volunti non fit injuria)
as a defence to liability in negligence means someone who
agree (either expressly or impliedly) to run the risk of
injury, cannot recover damages for any of the risk he had
agreed to run.69 The position of the law here, it has been
submitted (and this writter is in total agreement with that
submission) is on the philosophy of individualism, that no
wrong is done to one who consent3.70

Prior to the enactment of the Law Reform (Contributory
negligence) Act71 the difference between contributory negli-
gence and consent was merely academic because it serves no
any practicgl purposes, They both afford complete defence
to the defendant against the plaintiff's c.laim.72 However,
with the coming into force of the Act, it becomes essential
to differentiate between the two because while prove of
consent still afford a complete defence to the defendant,
contributory negligence does not. It only reduce the
damages claimable by the plaintiff in proportion to his
own degree of fault. Under this topic, our discussion will
be centred on cases where the plaintiffecould be taken to
have assump the risk by express or implied agreement, and

it's effect on third parties and cases where even though the

plaintiff is aware of the risk when 'he embark on the
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activity that cause the damage, yet he cannot be taken to

have consented to it's occurrence,

4.3.17. CASES WHERE THE PLAINTIFF CONSENTED TO THE RISK:

- e -

——

The consent of the plaintiff to the running of a risk
could be obtain in two ways viz: express and implied
agreement,

4e3.1 ‘a) Express Agreement

Where a plaintiff through an express agreement waves
the duty of care owed to him by the defendant then no legal
consequences will flow from his negligence, However, this
type of agreements are atimes prohibited by statutes.

Thus for ef%mple under the legal practitionerﬁAct73 a legal
practitioner is not allowed to enter into any agreement

with his client for the purpose of exempting him from
liability for his negligence, Again under the*unfair
contract terms ActTh it is provided that a person cannot by
reference to any contract term or to a notice given to
persons generally or to particular persons exclude or
restrict his liability for death or personal injury resulting
from negligence and further that in tile case of other loss
or damage, a person cannot exclude or restrict his liability
for negligence except in so far as the term or notice
satisfied the requirement of reasonableness and lastly that

where a contract term or notice purports to exclude or

L —
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restrict liability for negligence a persoa's agreement to
or awareness of it is not of itgelf to be taken as indicating

T

his voluntary acceptance of the risk. 1 _'T*;}, -
It appears however that, there is no equivalent law
in our own statutory books in this éoﬁnér?, but as a
Gommcnwea}th country decisions handed down by Engliﬁg Courts
_ ok : o : Y
based on the Act could also be adoptgh and
applied by our courts in similar cases siiace the decisions
of the cﬁurts in England are still regarded as part of our
Judicial precedence albeit at persuasive level,
However, where there is agreement (express or implied)
it need not be supported by any consideration or even be |
_enforceablg at Law before it becomes binding on the party
at whose detriment it was made. Thus in the case of
.ﬁf BuckpitIV. ().':;.:t:s,'{5 the plaintiff and tng defendant,_botn
:df whﬁmlwere seventeen years old, wére in the habiflof |
'riding jrom time to time in each others cars, Nelther of
them hadlinsurance cover agalinst risk of injury to passengers.
Evidence showed that the plaintifr knew that the defendant
; |
was.not so insured, A notice affixed to the facia part of
the defendants car immediately infronteof the ﬁassehgef
~ seat gave warning to passengers that they rode in the care
- at their own risk, not being insured by the insurance

. company and the defendant said that the plaintiff was present

- when he fixed the notice to the car, Two or three weeks

!
t

v
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later, and when the defendant was persuaded by the plaintiff
to drive him in his car, and while the defendant was driving
the plaintiff, who was sitting in the passengers seat, the
car struck a wall as the result of his negligence and the
plaintiff was imjured. The plaintiff had paid the defendant
10° towards the cost of petrol which did not actually cost
much, The plaintiff then sued the defendant claiming damage
for the inJjury sustained, On the question whether the
defence of volunti non fit injuria was an answer to the
plaintiff claim for damages, held,
(1) On the facts, the plaintiff agreed to be carried at

his own risk and to exempt the defendant from liability

for thf negligence which caursed the accident; the

plaintiff though an infant in law could not enforce

a contract which he had voluntarily waived or

abandoned and

(2) there was no legal contract of carriage, the arrange-

ment between the parties to the Jjourney being one not

intended to create legal relationship.

Thus even though the contract itself is not and
enforceable one yet the agreement to risk of not getting
any compensation or by entering a car which is not insured

against accident was held to be binding and thereby
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disentitling the plaintiff from recovering damages.

4.3 (b)Y Implied Agreement:

This is where even though there is no any expresé
agreement by the parties, it could be iferred from the
circumstances of the case that the plaintiff have consented
_;:to the running of the risk. For example, where VA' want's
" to enter B's bus to go to Samaru, but B informs A about the

poer condition of the bus, and that it will be dangerous

to travel in it, but because A sO0 much want's to go to
since

Samaru an@fthere was no any available car, he insisted

that B should take him there in his Bus. If because of this

insistence by A, B agree to take him, A cannot succeed in

|

a case agayfst B for damages where accident coccurs because

he will be met with the defence cof volunti non fit

in,juria.7b

In the case of Woodridge v. Summer,77 the plaintiff

sought to claim damages against the defendants because of
an injury which he sustained when the first defendant horse
which waé taking part in a competitien for heavy weight
huntefs ﬁfganized by sccond defendants in which horses were
requiredito walk, trob, canter and gallep. Both the:hdrse

end the defendant (it's owner) were experienced in this kind

. 0f competition. There was, a line of tubs end benches two
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feet from the edze of the competition aréna, which wes
surrounded by a. ¢inder rumming track Tne plaintiff, 5
Professional bhotographer, was standing at the eng of one

df those benches, The defendanttsg horse was kept cloge into

the corner of the bandstand - end of the arena so as to give

the horse the best chance to show of its gallop in the
straight, However, having rounded the corner, the horge
gbparently jumped two of the tubs, knocked over a third
and then moved from the line of tubs onto a course taklng
it several feet behind the bench at the end of which the
|

Plaintiff Was standing, The plaintiff was frightened by
the horses' abproach, tried to pull sompe one away from the
Lbench but stepped or fell back and was knocked down by the
horse and sustained injury, The trial Judge dismissed the -
.Jaction against the second defendants (organizers or the
competition) but found the first defendant guilty of
negligence on the ground that the conduct and control of
the horse by it's rider (Mr. Holladay) was unreasonable in
the circumstances. That if he had allowed it, the horse
would have gone safely on the Cindertrack but because of
the attempt by Mr. Holladay to get the horse back on to the

course, it cartied along the line of tubs, and that

Mr, Helladay knew or ought to know that People sitting or
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standing along the line of tubs and benches were highly

likely to be endangered by this efforts.

The second defendant appealed against this Jjudgement,
It was held on appeal that his appeal must succeed on the
ground that a spectator of a competition which involves
the risk of injury to spectators would be taken to have
consented to the risk of that injury because such an act
‘does not involve any breach of duty of care owed by the
participant to the spectator. Diplock L, J. in his
Judgment said the practical result of the analysis of the
application of the common law negligence to participant and
spectator would be expressed by the common man as follows:

.

A person attending a game or competition takes the

risk of any damage caused to him by any act of a

participant done in the course of and for the

purposes of the game or competition, notwithstanding

that such act may involve an error of Judgment or a

lapse of skill, unless the participants' conduct is

such as to evince a reckless disregard of the
spectator's safety78

There have, however, been criticisms against this Judgment
in the sense that it tends to remove from the shoulders of
the participant in a competition the duty of care towards

.
his pectators which is a violation of an important ingredient
of negligence.79 However, if the duty of care to be exacted

from participants in competition of the type in this case

should be the same as in 211 other cases preople will be



scared away from takiﬁg ﬁarf in such competition because

it tend to encourage spectators to bring action against the
competitors : for. . any slight mistaké or error of judgment
on their part which results in an injury to some one, Thus
in the case of Wilks V, Chilten hem Home ®uard Motor-Cycke

end Light Car Club®® Edmund Davies L. J. adopted the view

of Dr. W. H. Goodhart that the proper test should be

whe ther iAjufy fo a spectator has been caused 'by an error

of Jjudgment that a reasonable competltor, belng the reasone

able men oi the sporting world would not have made and not

{as was the case in wood ridge case) whether the participants
conduct amounted to a reckless disregard of the spectators

sai‘ety.81 This is no doubt the more favoured test by this
 writer beca:;e it is flexible enough to cater for the
special situations which may arise 15 thé.ﬁrbééé;héf.;v!
competition, .

h.3.2 THE BFFECTS QF THE AGREEMENT ON THIRD PARTTES.

An agreement to TUL g rigk given by ¥ to D on behalf

¢f P but without P's authority cannot affect P. In such a

case therefore Y must lndemnlfy D agalnst a claim by P,
S :
This seems to e 1n line with the rule bf contract that

sone Qne_who is not a party to an agreement cannot derive
any benefit from that agreement or suffer any lossor

" o P .w:_'...l A
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detriment therefrom, Thus in the case of Kruger & Co, Ltd
V. Moel Tfyfan Ship Co Ltd,82 a Charter party contained a
clause exempting the shipowner from liability for stranding
and other accidents of navigation, even when occasgioned by
the negligence of the méstéfi fhéHEstéf fé sipgh clean bill
of lading without preaudlce to the charter. In mistake the
sirned bills of lading presented by Chaterers did not
give the shlpowner the exemptian given by the charter party.
owing to éhe negligent.navigation of the master, there was
a totgl 1355 9f_?§rgo, and the holders of the bills of
ladiné fégovéféd damages against the shipowner,

It was held by the House of Lords that since the
cantract betyeen the Shipowner and the Charterers was that
the Shipowner was not to be liable for the masters necligence,
the chart?rers were bound to 1ndemn1fy the ship owner
against the ¢laims of the holders of the bills f lading.
| Also, where ¥ gives Y a contractual licence for himself
and his é&ééé to c&mé.inte X property but inserts an
exemption claube in the contract, Z a guest of Y who cémes
JAinto the property under the contract is bound by the clause.83

Another way through which a plaintiff may become bound by

an exemption clause 1s whera there is an assignment of

contract nich was hitherte - tered into between some other
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people, .This maj.not be unconnected with the fact that who-
ever takeé an assignment of a contract it means he has
accepted!as well to abide by all conditions governing the
performance of that contractsh. . .
One important thing to note, is that the fact that X

has agreed tolfﬁn fﬁé.risk of Y1 negligence, doéé.nbf
Fprevent him from instituting an action in regpgct qf a

P S : _
negligent act committed by Y2. Therefore an agreement to

exempt an employer from liability for future negligence
will not avall the servant who actually commits the act

of negligence«In the case of Cosgrove V, Horsfallas, the

Plaintiff, an ‘employee of a transport company, was travele

ling in one® of their omnibuses on a free pass when a
collision occurred with anotherfmnibus of the company and

the plaintiff sustained injuries, One of the conditions for

the grant of the Iree pass was that neither the compeny nor

their seLQants:weré to be liable to.the ho1dér of the pass
for, inter alia, personal injuries, however caused. In the
plaintiff's nction against the driver of the .omhibus in which
he was ftravelling, the county court held the defendant liable
and awafded damages to the plaintiff a¥cordingly.
The defendunt appeal was also dismissed on the ground
|

that since the condition on the pass afforded no protection

<l
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to the defendant, who was no party to the contract
between the plaintiff and the company, the condition having

not been imposed by the company as agents for the defendant,,
his gppeal cannot succeed.

4.3.3  (CASES WHERE THE PLAINTIFF DCES NOT CONSENT

TO RUNNING OF THE RISK.,

The issue here is, does Fne mere fact that a plaintiff

have knowledge of an impending danger in the doing of a
certain thing preclude of him from claiming damage later
if injury is caused to him in the process of doing that
thing even if the defendant is guilty of not exercising
“his statutory or common law duty of care towards the
plaintiff? .The earlier attitudes of the courts was to
answer the above question in the affirmative i.e. that

that plaintiff will be precluded from clasming damages.
Thus in the ase of Woodley V, Mtropolitan Distr}ct Rl.y,66
the plaintiff, a workman in the employ of a contractor
engaged by the defendants, had to work in a da?k tunnel
which he knew has been rendered dangerous by passing trains,
The jﬁry found the company negligent in not stationing a
person to warn the workmen of the approgch of the trains,
and also three of the five Jjudges of the court of Appeal
(including one who was in majority in the result reached)

were also of the same Vview, but still the court by = majority

held that the plaintiff could not recover for his injuries,



on the ground that he had voluntarily assumed the work,

The attitudes of the courts as examplified by this

case was no doubt unfair to affected parties especially in
cases where the relationship is that of a master and
servant, The master may ask the servant to undertake a
work which is very dangerous or to work in a certain place
(¢eg« an industry) in which he will be exposed to a lot

of dangers but without any provision on the part of the
master to take care of his safety or where there is, it is
not adequate. In this kind of situation the servant have
two options; either to refuse undertaking the assignment
(with the attendant consequences of losing his source of
livelihood) or to underteke it and risk whatever injury
that he may suffer (because of his arduat desire to keep
body and sofil together especially if he could not get
another work some where), In most cases the servants
undertake to do the Jobs (even though they are aware of
the dangers inveolved) not because they consent to risk of
injury to themselves but because of the fact that they
'cannot do otherwise. It is therefore unfeir to say that
because of the special condition which the servants found

such Jjobs
themselves which makes it expedient for them to undertake/
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they are thereby precluded from cliaming damages.

There was however, a shift in the earlier thinking
later. A 5180 in this direction occurred in the case of
Thomas v. Guatermaine67 where even though the court held
that the Volens maxim applied, the Dictum of Bowen L, J.
that 'the maxim is not scienti non fit injuria but volenti'®
actually help to bring a change of attitude in the Jjudicial
thinking towards holding the defendant liable for negligence
even though the plaintiff himself was aware of the danger
unless his behaviour in the circumstances clearly suggest
consent such as where after being informed about . poor
condition of a car the plaintiff still insist on travelling
in the car,®

The heaviest blow to the authority of Thomas V,
Quatermaine is to be found in the case ' of Smith v,
Bakerbu. The facts of the case were as follows The plain-
tiff was a workman employed by the defendants to drill
hdles in a rock. Some craveumen, also in the defendants
employ were in the negligent habit of Jjibbing stones
directly over the plaintiff'shead. This practice continued,
and one day a stone dropped on the plaihtiff, In a claim

under the employers liability act ' the jury found that

there was no consent, and the house of lords upheld their
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congsent, The Lord Herschell in the case made the following

opposing remarks -

I find myself unable to concur in the view

that tris could properly be held under the
circumstances as a matter of law ..... The
danger to the plaintiff did not arise from the
circumstance that he had to pagss from one

part to the prenises to the other, in proximity
to the rate, even if this would have justified
the conclusion arrived at. The accident arose
from an operation being performed by him in

the neighbourhood of the wats, namely, getting
a board which served as a 1lid from under one of
them. As far as appears, this was amongst the
ordinary duties of his employment, and if it
was assumed that there was a breach of duty on
the part of the employer in not having the
vats fenced, as it obviously was, since if
there had been no breach of duty it would not
have been necessary to enquire whether the
maxim volenti non fit injuria afforded a defence,
it seems to me that it must have been a question
of fact, and not law, whether the plaintiff
undertook the employment with an appreciation
of the risk which arose on the occassion in
question from the particular nature of the work
he had to perform. If the effect of the
jhdoment be that the mere fact that the plain-
tiff after he knew the condition of the
premises continued to work and did not quit his
employment , afforded his employer an answer to
the action even though a brea&h of duty on his

part was made out, I am unable to concur in
the decision. gg¢

From the decision in this case, it is thus clear that

knowledge of a danger perse is not enough to warrant the

application of the volens maxim to a plaintiff's claim

80 as to defeat it. There must be evidence of a positive

act showing consent on the part of the plaintiff,

In the Nigerian case of Chief Ikomi V. Cole,go the
plaintiff, with a view to obtain a 8hare forhigs business,

obtained from the defendant who kiheld the land under a
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crown lease, an annual sub-lease; and tha local authority
gave the defendant, to the plaintiff knowledsge, a permit
for store and an office to be put up on the condition that
the structure would be removed on notice and in any case

not more than two years after erection.

The defendant wrote to the plaintiff less than six
months before the third year would be up, a letter
terminating the sublease at the end of the third year.
Shortly after the Local Authority called on the defendant
to pull down the structures, and he again asked the
plaintiff to quit. The defendant then demolished the

structures.

Because of the demolition, the plaintiff had to pay
more rent @lse where, and thus sued the defendant.. The
trial judge awarded him sgspecial and general damages. There
was a cross apreal by the defendan® to the effect that the

Plaintiff could not recover damages because the defendant

obviously wished to get rid of him,

It was held that the special damages would be
disallowed because the plaintiff knew of the condition in
the permit and could not have damages flowing from the
demolition of the structure. However, on general damages
it was held that the claim in the absence of arguement from
the defendant stand but that the defendant's wish to get

rid of the plaintiff is not a circumstance of aggravation.



2h2

i
P

In aﬁothéf éase,'Faabro V. Abdullah,gj the appellant

a lend lofd cf éléertainlprémises situate in Ibadan,
sub-let part of it to the respondent under an agreement
which provided that the tenant should not vake alterakions
:Lénd additions to the demised premises without the express
permissio£ of the appellant, The respondent replied to
the appellant in writing for permisscion to build some
additional structures, including a fence to demarcate hig
own holding, which permission the appellant gave., The
respendent proceeded to built the fence., Tater the
appellant sued the respondent in the Ibadan High Court

¢laiming possession, damages and an injunction on the

ground inter alia that the parties did not agree on the

line of demarcation.
.

The trial judge after hearing evidencz from both
sides dismissed the appellants claim holdiag that the
appellant’'s claim that he did not apgree on the line of .

"demarcation wag false. The appellant unsuccess%ully :
appealed to the court of Avpeal, where it was held that

as the issues arisging from the ground of apreal before it
were issues of fact, it could not disregard the finding

of the trial judge who Saw , heard and Believed. The
appellant then finally appealed to the Supreme Court where
it was held among others that the latin.maxim Volenti non
fit injuria is applicable where a party knowing and
comprehending a given set of facts conzents to them and

is deemed to have assuwned the consequence of hia consent,

[
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Such a party according to the Supreme Court will be
precluded from brinéing a successful action in damages
for an injury resulting therefrom. 4&and that since the
appellant hss in this casegiven his consent to the
respondent to bulilt some additional structures on the
demised premises as required by law, he cannot successfully
maintain an action for any damagesﬁeeu;;dhas a result,
The appeal was therefore dismissed,

Tt appeefs;Jthevér; that except in cases of express
agreement as the ones we have Just discussed the court's

s , S , .

prefer to based threir deeisions on the provisions of the
civil liabilities (Miscellaneous provisions) Act and the
various!States laws on contributory negligence. Thls may
not be unconnected with the fact that the defence of
volunti non fit injuria is still maintaining it common
law posture} a successful plea if it will affo?d the
defendant a complete defence agdlnst the claim of the
plalntlff. Bmt a decision Wthh is based on the provision
of statutes on contrlbutory negligence will not absolve
the defendant totally from liability eonly that the role
of the plaintiff in the occurence of the damage or injury

' will be taken into account so0 as to serve as a mltigating

factor in awarding damages? This way the defendant is not
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allowed to get away with his rash or negligent conduct
while the plaintiff is also made to pay for his own
unreasonable conduct in the circumstances. The attitude
of the courts pay therefore be justified on the grounds
that agpart from the fact that contributing negligence is

a statutory law (and by which it have more force than
volenti no fit injuria) it is also fairer to both parties;
the defendant is not allowed to scape liability by showing
that the plaintiff too was negligent while at the same time
the plaintiff is not zllowed to succeed hundred percent for
Just proving that he has sustain injury or suffered damage
as a result of the defendant'sneglifent conguct where he too

have not discharge his own duty of taking care to avoid the

damage or injury.

Infac$), there are divided views about the continued
existence of volenti non fit injuria as a defence since the
coming into effect of the Law Reform (contributory Negligence
Act). Some are of the views that since cases which came under
Volenti non fit injuria can now be effectivelyfdealt with
by the contributorynegligence under the apportionment of
damages clause, it is therefore no longer useful and should
be dropped.g3 Some are however in support of its continued
existence on the ground that respect for the self
determination of an individual also reguire that the law
should make him to suffer the consequences of voluntarilly

exposing himself to physical risk.gq‘ In supporting the
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second line of arguement one would add here that since

express agreements to run risks also come under the armbit
of Volenti non fit injuria, it is only logical that it be
allowed to gontinue to govern this kind of agreement because
the situations contemplated under the contributory negligence

are these that can only come under implied agreement to run

a risk and not express,

Lastly, it is important to know that the defence of
volenti non fit injuria does not apply to statutory duty,
‘Therefore a person who fails to perform his statutory duty
and thereby causing loss or damage to another cannot invoke
it as a de.’t‘.‘encee.95 Similarly a person who is involved in a
rescue operation cannot be said to be volens with regard to
the risk involved in such Operationg6 unless of course where
there is a {otal disregard to his own safety which is

unreasonable in the circumstances.g7

In conclusion, one will say that the importance of
volenti non fit inJjuria as a defence to liability in
negligence have no doubt been reduced with the coming into
force of statutory laws on contributory negligence. This
is because even though the law does not directly apply to
the defence of volenti non fit injuria, the closeness
of the twoge makes the effect of the statutory provisions
on contributory negligence (especially “apportionment of
damages clause) to spill into the defence of volenti non

injuria.
fit / The position now, therefore, is that in cases where
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the consent of the plaintiff is only implied then it
is not volunti fit injuria but contributory negligence

that will govern the case so that the claim of the

plaintiff will only be reduced instead being completely

|
defeated. But in cases where the consent is an express

che the volenti non fit injury is still the proper

defence to be made,

N e

4oy  TNEVITABLE ACCIDENT

In eyitable acclident has been defined as where a
person, ih doing an act which he lawfully may, causes

damage without either negligence or intention on his

part.
The baais for inevitable accident being a defence was

stated by Blackburn J. as follows;

F

"Traffic on the highway, whether by land or
Sea, cannot be conducted without sgposing those
whosSe persons or property are near it to some
inevitable risk, and that being sc, mhy well be
held to do s0 subject to their taking upon
themselves the risk of injury from that inevitable

. danger; and persons who by the licence of the

" owrner pass nhear to warehouses where goods are being
raised or lowered, certainly do so subject tc the
inevitable risk of accident., In neither case,

- therefore, can they recover without proof of

-, .. want  of care or skill, occasioning the accident;

' - and 1t is believed that all the cases in which

. inevitable accident has been held an excuse for

. What prima facie was a trespags, can be explained

-1 on the same principle, viz, that the circumstances
were such as to show that the plaintiff had takem
that risk upon himself.“100

[T
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The reasons given by Blackburn J,., however don't seem

to be convincing, The accidents which occur on our

highways are in most cases due to the negligence of the
drivers and other highway users, Only in extremely rare
cares do inevitable accidents occur. A person may be
compelled to run the risk of damage caused by inevitable
accident, this does not mean that he has agree to run the
risk, he is only being pushed into it by necessity. The

carrect view therefore may be that expressed by

10
Charlesworth ! that:

Loss must lie where it falls, unless it can be
shown that it was caused by a breach on the part
by some other person of a duty to take care, or of
some duty making it wrongful for him to have

inflicted the loss upon the person who has
suffered.

In the case 8f Fawkes V Poulson & Son,102 there was an
application by the defendants for a new trial or Jjudgement
in their favour. The action itself y.s pfought to recover
damages for personal inJjuries alleged to have befn sustained

by the plaintiff through the negligence of the defendants,

The plaintiff who was a boiler makKer wvwas working, by
the directions of Mrs. Allan Brothers, at the ballast tank

in the hold of their steamship, the Tower hill, The
defendants, who were Stevesors, were employed in letting down
bals into the hold of the ship by means ®f a crane. One of

these bales shipped out of the chain by which it was secured
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and struck the plaintiff and caused him injury, The

defendants defence was inter-alia that they had taken all
reasonable precautions in lowering the bale; that it was
known to be dangerous work; and that the accident was not
due to gny negligence on their part, The plaintiffs on

the otherhand, contended that the accident might have béen
avoided if the defendant men had steadied the bale as it
approached the deck, so as to prevent it going down the

hold with a swing upon it., The JUry found for the plaintiff

and the Judge entered Jjudgement accordingly but granted stay

of execution,

The defendants then moved for a new trial or Judgement

on the ground that the verdict was against the weight of

evidence,

A new Judgement was given in favour of the defendants

on the ground that even though a prima-facie case was made
out against the defendants, they have displaced it by the

evidence adduced at the trial and that that was an accident

which could not have been prevented by the exercise of

reasonable care, Lord justicelopes while concuring with

the Judgement said:

The best test of what is an inevitable accident

is that given by Dr, Lushington who said 'In my
opinion, inevitable accident in point of law is
that which the party charged with the offence
could not possibly prevent by the exercise of
ordinary care, caution and skill.,' Applying 103
that test, this case was an inevitable accident.
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The decision in this case clearly shows that
inevitable accident is a well stablished defence in

negligence,

For example in the case of Grifiths V. Liverpool
Corpor::-tion10lL the facts of the case which were that in
January 161 when a highway authority inspected the
pavement of a busy road, all the flag stone were in good,
sound level condition, On June 9, 1965, the plaintiff fell
over a bridge if a flagstone which projected hzalf an ineh
above adjoining flagstone. 7The time when the defect occured
and it's cause were unknown, The plaintiff brought an
action against authority for demages for personal injuries,
alleging, inter alia non-feasance, There was evidence that
the flagstone was potentizlly dangerous, the three monthly
inspections ®f the high way were desirable but that no such
systematic inspection was carried out because, although the
authority could employ more labourers who might be t rained
to carry out such inspections, thus could not o?tain the

necessary skilled tradesmen to do the repairs and that a

labourer could have repaired the flagstone.

The County court Jjudge found that the flagstone was
a potential danger and that, although a system of inspection
have been devised, it would infact have resulted in no
practical improvement of the condition of the roads in the

area. That it was pure speculation whether the defect
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existed in March 1965 and therefore whether a systematic
inspection would have disclosed its., He considered that

in order to establish their defence under Section 1(2) of
the highway (Miscelleneous provision) Act of 1961 the
authority had to prove that thev had employed the standard
of care reasonably required of all high way suthority and
since that had merely proved that they could not comply with
the standard, their defence failed. On appeal on the ground
inter-alia that the Jjudge has misdirected himself in law in
that he held that he would not take into account their
inability to obtain an adeqguate labour force, their appeal

, was dismissed by mgjority decision in the Court of Appeal,
Itithus clear from the facts of the cas;?gﬂi defendants capBe
failed because of their inability to preove inevitasble accident
since theiresdefence was merely on the ground that they
could not get the required labour force to ensure proper
maintainance of the highway and not that the accident
occured inspit of the fact that they have discharge all the
obligations reqguired of them in ensuring that ther*oad is

in good condition and therefore not dangerous.

However, apart from admirglty cases, the defence hardly
succeed in other cases. The reason for this is not
unconnected with the fac:jgﬂz question whether or not an
accident is an inevitable one is one ofgfact taking into
account the interplay of factors or circumstances that

caused the accident, However, since the tort of negligence
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is one which depends squarely on the breach of a duty of
care, it appesrs it will be enough if in deciding the
liability of somebody the Judge based his decision on
vhether or not the defendant has breached a duty of csare
which he owe to the plaintiff instead of basing it on the
terr inevitable accident, The reason for this arguement
is that {f an injury occur through inevitahle accident,

it meons it is not as a result of any want of care,
deligence or skill on the part of the defendant, It simply
occur becmuse it have to occur, Lord Gr..n105 is of the
Same view, He sald "] do not feel myself asssisted by
considering the meaning of the plirvev!liievitable accident,'
I prefer to put the problem in a more simple way, namely,
has it been estsblished that the driver of the car was
guilty of negligence,?"

Not much advantage is therefore gained by the existence
of the defence of inevitsble accident. One may therefore
say that instesnd of allowing it to stand as an indep endent
defence, it should be brought under the generesl principles
of negligence 80 that all a Judge have to do is to establish
whether or not a particul ar defendsnt owe a duty of care

towards the victime of his ncts or ommissions or not,
agccident

Finally, inevitable £hould be distinguish from act
of Cod because act of God 15 "due to natursl causes directly
snd exclusively without human intervention while inevitable

accident i8 not restricted in such » uy."w‘
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4.5  LIMITATION OF ACTION.

Limitation of action is defined in the Black's Law
dictiongry107 as a certain time allowed by statute for
bringing litigation., This means that once the time
allowed by law for the purpose of instituting an action
in respect of a particular aet expires the person intending
to institute that action is debarred by law from doing so
and where such action is instituted it will be declared as
statute barred and consecuently be dismissed by the court,

In with regard to negligence, this will mean the period
within which a party who sustein injury or damage as a

result of the negligent act of another is entitle to
maintain an action in court to recover damages. The laws
governing this in Nigeria are the limitation of action

act of 1966 1°° Public Officers Protection Act 02

and the
various states laws on limitation of action5.110 The topic
will be discuss in relation to ©85€8yhere personal injury
or death occur as the result of the negligence'of someone

and the:running of time.

5.1  LIMITATION OF ACTION IN CASES WHERE PERSONAL

INJURY OR DEATH OCCUR.

Under the Kaduna State Limitation of Action Edict'!?
the limitation period for acticns to recover damages for

-
for personal injury is five years, And where the person
stated died before the effluction of the period stated

above the period allowed with regard to the cause of
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action surving for the benefit of hié state is five years,
Again where {he accident results in an instant death the
time allowed denendents or personal representative of the
deceased to institute an action for the benefit of his

state is five years.112

As earlier stated, any attempt to institute an action
outside the limitation pericd will fail, Thus in the case
113

of Letang V. Cooper where the plaintiff institute an

action based on tresspass to the person, when the defendant
can accidently run over her leggs when she was sun bathing

on the grass, it was held that her proper cause of action is
in pegligence and not tresspass to the person and that since

" the case was brought outside the 3 years period allowed wunder

the limitation of period Act, 14
L ]

it was statute barred.

for bringing such an action,

_ There are aslso a number of courts decisicﬁg{in Nigeria
bn fhis topic. COne of such decisions could be found in the
case of Cgunsan V IWUagWU.115 In that case, the plaintiff
brought an action against the defendants Jointly and
severally for the sum of £5,000 being special and general
damages' for the negligence of 1st defendant in that on the
16th of May 1965 the 1st defendant in the course of his

h employmént as servant of the 2nd defendant drove and
managed the 2nd defendant bus so neglggently that he

knocked down the plaintiff and caused him serious injuries,

1

LT =
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Before the hearing of thé case Counsel for the
defendants applied that the question of whether the action
was already statute barred or not be determined first,

He submitted that in view of section 2 of the public
officers protection Act, the action should have been
brought within 3 months from the date of the accident

when the cause of action arose, He further contended that
the 2nd defendants could also take advantage of the

. protection afferded by the Act in view of the fact that
Section 2 gives the protection to any person for any act
done in pursuance or execution or intended execution of
any Act cor law or of any public duty or authority,

- The 2nd defendant was running the transport service
in pursuance of a power given to it by Section 1h11(8) of
the Lagos Local Government Act and by Section 18 of the
interpretation Act, the Counsel further contended, that the
defendant came within the meaning of the words “Yany persont
in Section 2 of the public officers protection® Act, The
- 18t defendant was an employee of the 2nd defendants.
Instead of bringing the action within 3 months gs provided,
the plaintiff brought it 26 months after the sccident, The

Counsel further averred that even if only the f irst defendant
. wes held to be covered by the Act, than the action against

the 2nd defendants must also be dismlsaed. L
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It was held inter alia that the first defendant
came within the protection afforded by section 2 of the
Act and that the action not BaVINE peen taken within 3
months of the accident could not lie against him, And
that sincé the 2nd defendants were sued as Joint-tortfeasors,
the rule is that where there is a Joint cause of action
against two or more persons, a discharge as against one of

them operates as a discharge against gll., The action was

thereforefdismiSSed. uﬁi"?:;

Another lmportant case in this regard is that of
Adigun V.%Ayinde.116 Again, in this case the plaintiff
sued the defendznts Jeintly and severally for 700,000
being special and general damages for the injury sustained
by him as the result of the negligent driving of the first
defendant, The injury was sustained on the 10th February,

1978 while the suit commenced on 17th August 1991,

Lk

e The defendsnts raised an objection to the suit on the
grounds fhat the suit being founded on tort canriot be brought
against the 3rd defendant which is an organ of the federal
government because of the doctrine of stzte inmunity from
tortious liability; that the 2nd defendant, Permanent
Secretary, Federal Ministry of Agriculture and Natural
Resources, is not a Jjuristic person and as such cannct be.
sued; and thirdly that the action being Egainst public

officers (1st and 2nd deflendants) is statute barred as it
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was not commenced within 3 months from the date the cause
of action arose in compliance with Section 2{a) of the

Public Officers Protection Laws C p.111 Laws of Niger
State, Counsel to the plaintiff on the other hand
contended that the action is not statute barred in that

negligence occured on the 10th February 1978 but the injury
suffered by the plaintiff was continous,. .

B

It ras held on the issue of lim;tation of action that

-u _continuahce of injury or'damage meahé:continUance of the

"legal injury and not merely the inJjurious effects of the
. legal injury., Therefore the plaintiff should commenced
. i
~action 3 months after the date of the accident and not after

the date of his final discharge from hospital.
J. | I.' . ) - . - . . \
- W.5.2  WHEN TIME BEGINS TO RUN

Unqer the Kaduna State Limitztion of aAction Edict117
!

PR R - appeérs time begins to run for the pmrpose of determining

whether or not ® action is within time, on the particular
day the cause of action acrued.118 However, there are
certain cases in which this can be extended, One of such
cases i1s where the injuries sustained by the victim of the
defendant's negligence led to his death., Here the position
of the law is that the computation of time shall begin from
either the date on which the deceased‘died or on the date
on which the personal representative of the deceased became

a\qrare.ﬁg So if the death occured on the 30th of August
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1994 but the personal representative became aware on
the 1st of September 1594, time begins to run for the
purpose of instituting action for the benefit of the

deceased state by the personal representatives on that

1st September 1994,

Another area in which the time is extended is that
of fatal accident, Here time begins to run on the date
of the death of the person involved in the accident or
on the date the person for whose benefit the action was
instituted became knowledgeable about it.120 This means
that if the person for whose benefit the action is
instituted is not aware of the death of the deceased or
the reason for his death until after one year of the

occurence of the accident then time being to run after

that one year and not the date on which the accident

actually took place.

Another situation that will lead to the extension of

time will be where the person entitled to institute the

action was under disability at the time the cause of action

acrue. 7This particularly relates to infants or persons

who are of unsound mind.121 Such persons are allowed to

bring actions anytime before the expiration of five years

from the date when they ceased to be Under such disability
29

or dies.1“h By this it means that if an infant sustain

injuries as the result of someones negligence the computation
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of time for the purpose of determining whether or not

his action is statute barred begin on the date he attain
majority, And if he is someone who is a lunatic or crazy
or mad person it is on the date the lunacy or wadness
ceases, However it is submitted that an alternative way
out to this seemingly long delay before bringing action

is for such persons to sue by their guardian ad litem or

committee in lunancy.

Again another situation that may lead to the extension
of the limitation period is where the person who has the
right of action is under confinement.123 The law here is
that if on the date the action acrue the person in whose
favour it accrues is under confinement, then such an action
can be brdught at anytime before the expiration of five

years after the date when the person cease to be under

1
confinement,

Similarly, where the negligent act was committed when
the person against whose interest it is committed is abroad,
the law is that the period of limitation can only begin
to run when such a person returns to Nigeria. 7Tnls provisions

seems to relate to loss of property (tangible or intangible)

and not personal injuries since one cannot be injured

12
physically at a place where he is notethere. >

One other thing which the Kaduna State Limitaticn of

Action Edict provide for is where the acrual of the cause
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of action is concealed by the defendant So that the time
elapse before the person entitle to sue becomes aware,
The position under the Edict is that the period of
limitstion will not begin to run until the plaintif has

discovered the fraud or could with reasonable diligence

126

have discovered it. Finally once time has started to

run there will be no suspending it for any reaSQn.qz?

In conclusion, it could be said for oné to maintain
.gzéuccesskul action he must not only have a strong case
against tﬁe dependant i.e. that the defendant owe him a
duty a care, and a breach of that duty has occured and that
the plaintiff have suffered damage as a result, but he must
as the first step towards stazblishing all this ensure that
where a time limit is provided within which 42 bring such
Iaction (as we have Just seen under the Kaduna State
Limitation of Action Edict) then he must comply with that =

provision otherwise his case will be dismissed as statute

*

barred, |
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- . CHAPTFR FIVE
5.0 SUMMARY, OBSERVATIONS AND RECOMMENDATIONS

: i S
S.1 SUMMARY; - o .

In ihe preceding chapters attempt have been made to
tdiscuss the various aspects of the tort of negligence
beginning first with a general introduction to the whole
work which deal with issues such as the duty of care,
persons or arganisations owing duty of care, remoteness of
- damage caused as a result of the f ailure to carry out the
~duty of care ahd finally the defences available to the

defendant whose activity caused damage to the plaintiff,

In chapter one which deals with the duty ofmCare,we
were able f0 show by use of credible authorities that in
order to establish the tort of negligenhce, the presence of
a duty to take care must first of all be established.1 We
were glso able ¢ show how The rule for the de?ermination
of the duty of care through courts decisions leading to the
well known case of Donoghue V, Stevenson,2 a case which is
responsible for the extension of the former position of the

" law on the duty of care to it's present position has evolved.

The concept of reasonable foreseability was also
discussed under this head. Here, we wtre able, based on the
extension of the rule for determining the duty of cafe in

| Donoghue's case to show that €10 be a foreseadble victim of
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one's act the affected party need not necessarilly be
very close to the dependant, it is enough if he can show
that he is in such a circumstance that unless care is
exercised by the defendant, his act is likely to cause
damage or injury to him, The kind of proximity

contemplated here therefore is a legal proximity and not

a physical one.

We also discussed the application of the duty of
care to purely financial or economic loss, Here, we
were able to show how at first the courts by relying on
the earlier position of the common law were adverse to
claims that were based purely on financial or economic
loss and how this earlier position of the law started
giving way up to the stage when full recognition of purely
financial or economic loss was achieved. The former

position then was that only actions based on physical

injury to the plaintiff were maintainable before a court
of Law,3 .

The application of the duty of care to statements
such as advice given by professionals was also discussed.
Thus we were able to show thatWhen some cne who is a
professional in a certain field gives advice to someone
and the advise turns out to be incqrrect thereby causing
loss or damage to him as a result of his reliance on such

an advise in deing or forebearing to do a certain act, he
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can sue such a professional to recover his loss or
damages. Here too, we were able to show how at first
the courts were reluctant to entertain actions which were
founded upon this type of act, One could then, only
succeed in his case if it is based on either deceit or
injurious falsehood in which case he is reguired to prove

dishonesty and not negligence,

Finally, the duty to take care to avoid causing nervous

shock to others is also discussed. Here also, we were able

to reveal that recognition of claims based on this type of
cause of action in negligence was gradual,5 the position
of the law having at first been that damages for mental

suffering alcne unaccompanied by physical injury was not

recoverable,
of

In chgpter two/the work, our discussion was centred
on certain persons or organisations who by the nature of
their professions or operations owe duty of care to others.
This was illustrated by certain prof essionals and
organisations such as Lawyers, doctors and Ban;ers. While
in chapter three we dealt with remoteness of damages, The
two principal test for remotendss of damage viz: direct
consequences test and the foreseability test were discussed
bringing out the differences pvetween the two, their
complexities and the difficultiesinvolved in tpeiy

application,
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four
Qur discussion in chapteqﬂwas centred on the

principal defences to lizbility in negligence. These

are contributory negligence, consent or volunti non fit
injuria, inevitable accident and limitation, Under the
defence of contributory negligence, we were
able to show how the harsh stand of the common law against
claimants cases was watered down by stetutory provisions
such as the BEnglish Law Reform (Contributory negligence)
Act,e the civil liability/miscellineous provisions) Act7
and the Kaduna State Torts Edict.8 Thus the position now
is that where a plaintiff is guilty of contributory
negligence he d oes not lose his case completely (as was
the case prior to the enactment of statutory laws on the
matter) but would rather have his claim reduced to the
proportion of his own negligence. We were also able to
show that ;Blenti non fit injuria or consent is no longer
important as a defence since the coming into force of
statutory provisions on the contributory because cases
which would have been treated under volenti non fit injuria
are now mostly treated under the statutory provisions by
contributory negligence., This attitude by the couwrts we
pointed out may not be unconnected with the fact that since
volenti non fit injuria unlike contributory negligence is
still mantaining its common law position, a successful plea
of it will afford the defendant a compf%te defence against
the plaintiff's claim,

Still in chapter four while disuoussing inevitable

accident we were able to show that in certain cases the



defendant will not be held liable beczuse the accident

was due to something which was beyond his control even
though due care and deligence was exercised, While in
discussing limitation of action as a defence efforts were
made to show that it deals with a situation whereby even
though the plaintiff have strong case against the defendant
yet his case is regarded as unmaintainable because it is not

brought within the time limit within which such a case is

suppose to be brought to court,

5.2 QRSERVATIONG

In the course of conducting this research the following

observations were made e

(a) Policy considerations are so much taken into account

by Judges while deciding cases that come under the law of
negligence €hat the application of the law is thereby made
imprecise and uncertain., This is because a decision arrived al-
by a court today may not be fellowed in a subsequent case if
it is later realised that followingz':;edecision will encourage
litigation on such issue and certain human or éovenlmental
activity may be seriously hampered thereby. It may also

not be applied if it is found to be too harsh on the
plaintiffs.g These kinds of attitudes by the Jjudges are not
actually based on the law but rather on policy considerations
i,e. whether it is in the interest of the state to allow

such cases to succeed or net, And where there have been a

precedence on the matter, then following the precederce will
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2lso be dependent on state policy so that if it is in

conflict with it, it may hardly be allowed, This state of
affairs have even led to a writter asking the question,

"Is the pendulum out of control."?10

(b) We also noted in our discussion under chapter two of
this work that with the exception of the legal profession
there is no any statutory law which specifically makes
provision on negligence for virtually all professionals in
this country. This has force our courts to rely on foreign
statutory provisions or the common law in deciding a case

against such professionals,

(¢) 1In chapter four of the work we observed that there is a
debate on whether or not volenti non fit injuria should

continue to exist as a defence inview of the fact that even
though the sthtutory laws on contributory negligence are not

directly applicable to it, they have made its relevant very
insignificant.

(@) In the same chapter, our attention was alsosattracted

by the existence of ineivtable accident as a defence. This
is because of the fact that liability in negligence is always
the consequences of the breach of the duty of care by the
dependant towards the plaintiff and no more. This means

that where the defendant have taken all necessary measures

to safeguard the safety of the plaintiff “and still the
accident causing the injury or damage occurred, then the

decision should simply be that the defendant is not liable
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in negligence since he iz not in eny way negligent, The
defence of inevitable accident i{s therefore of no use,
(e) Finally, it was observed that there is a near complete
dearth if ceses in this part of the country on this area of
tort. This mey be attributable to ignorance and custom,
5.3 RECOMMTNDATIONS:

Based on the observations made, the following recommendationd

or suggestions are hereby made:-

(a) Even though it is difficult if not imposaible to do wway .
with 'Folicy' as one of the reasons for reaching a decisions

in one way or the other in negligence cases because of the

fact that this aspect of the law of torts touches and comcern
almost all aspects of humsn sctivity, so that whichever way

a decision is resched on s case boardering on negligence {t

will have a direct impact on human conduct, it {s still suggested
or recommended that policy considerations in reaching a
decisjions on a case should be used where it is absolutely
necessery to do so and it should also de restricted to cases

of firet impression eo that once there is a previous decision

on a cefe them a subsequent case which is brought before the

court should, where they are on all fours with the earlier case
be decided by using the ratioc applied in the earlier case to

the new one except where the Judgement of the court in the
¢arlier case was wrongly passed or where there are some
distinguishing fectors between the earlier case and the new one.lIf
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this is not done it will not only make the application of
theiﬁzCertain and imprecise but it will also make nonsense
of the long standing princinle of judicial precedence and
the ugly situation where by courts passed different judgments
on the same point of law brought before them in different
cases may also continue. There is alsc the tendency that
our Judges may use such grounds for selfish reasons and not

necessarilly in order to meet the justice &f a case.

(b) Our law makers should make laws on zll caSes of
professional negligence. 1If this is done our courts will
be relieved of the ignomingble situation of having always
to rely on foreign statutory provisions or the common law
in deciding cases boardering on professional negligence,
Of great concern in this regard are such professionals as
doctors, enkers, surveyors, achitects and nurses becsuse

their activities have direct affect on pzople,

{c) Ve have already seen that there havs been debates about
the continued existence of the defence of volenti non fit

injuris in view of the statutory provisions on contributory

neglig;ence11 which also takes care of cases that would have

come under the defence of volenti non fit injuria,
!r

: Wéiare however in support of the views of those who

advocayéd for its continued existence because if for nothing
|
else, it is arecognition of the right of individuals to

independently take a decision as to whether or not to seek

for redress for a wrong which have been done to them or not
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to agree to abandon such a right even before the wrong

occured. Again it is a fundamental principle of the law

of contract that parties are free to agree on whatever

they went and on whatever terms provided such and agreement
is not illegel and provided also that non of the parties

to the agreement is suffering from any disability to enter

such an agreement,

(d) It is also hereby suggested that since inevitable
accident is an occurrence which is normally beyond the
coentrol of the defendant and not due to any want of ceare
on his part, having it as a defence does not serve any
useful purpose, All that the court is recuired to do in

a case of this nature is to study the circumstances leading
to the occurrence of the accident and see if the defendant
is negligeéht, If the court is convince that the defendant
is not negligent then the case should be dismissed as
haviéng not satisfied the requirements for liability in
negligence, In effect what we are suggesting here is that
instead of the defence ©f inevitable accident.standing on

its own as a defence, it should be brought under the
general rule for determining liability in negligence.,

Finally our recommendation with regard to the scarcity
of cases in this area of the law of tort is that people
should be enlightened about their rights to institute actions
in the law cowrts to claim damages where they suffer injury

or loss as a result of some one's act. On the customary or
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religious believe that whatever happened to some one is
a decree from God, this should also be discouraged not
because such believe is wrong but because of the fact that
our religions (especially Islamic religion which is the
religion with overwhelming majority in the North) does not
pronibit someone from seeking redress for any wrong done
to himit only make it a meritorious act for some one to
waive such a right., Therefore it is wot proper to
discourage people from claiming damages for any loss
occassion to them through some one's negligence or to
interpret their action as unislamic. Infact Islamic law
very well recognised the rights of individuals to claim
damages for any tortious act committed against them, To

this end the Quran provides that:-

® and it does not behove a belier to kill a

believer except by mistake, and whoewer kills a
believer by mistake, he should free a believing
slave, and blood money should be paid to his
people unless they remit as alms but if he be
from a tribe hostile to you and he is a believer,
the freeing of believing slave.

This Quranic provision has no doubt laid down the foundation
for the claiming of damages in tortious acts. The verse
first of all totally prohibits the killing of a believer

by a fellow believer but go ahead to provide an exception
where the killing is by mistake. In such a case, the
dependant is to pay a blood money iun sadition to freeing

a believing slave. The relations of the victim are however

at liberty to waive this right by remiting the blood money
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L

as alms to the dependant, In addition to the above
Quranic provision there is also a hadith of the prophet
(sau) whiph Says "there should be nelther harming nor a
reciprocaiting harm? This means that one s‘nould.not tause
harm to any one and he too shculd not be harm by anyone,
Therefore where such harm is caused one is fully entitled

to claim damages in return,

! . - - I L S L
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1. See the statement of Lord White snte f 5-¢
2. Op.cit,.
3+ BSee fof example the case of Hambrook V Stookes op <t
he See ante PP 207735 . |
5. See Ante P, 3t—3% .

7. Op.cit U S B
8. Op.cit : '

9. See ante specially chapters one and three, |

10. See the topic; Economic Loss: is the pendulum
out of control (Supra). , o

11, See ante pP- 24T~ 2D _lf -'{fi_~?'

13. See Sahih Al-Bukhari Vol.9, the book of blood
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