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ABSTRACT

This study examnes the form content, and
operation of the Ngeria crimnal |law, wusing the
Mar xi st perspective which, nore than others,
enphasi ses devel opnental relationship between |aw
and society and pesits "historical concreteness" and
soci ol ogi cal analysis as proper nethods of investiga-
tioninto law The premse is that law is a social
phenonenon, bound up with the correspondi ng
phi | osophi cal and sociol ogical traditions, whose
effective un anding (wth regards to the nature
and admnistration of | aw) requires reachi ng beyond
the veneer of legal "verities" to the ideologies that

dictate or determne its substantive rules.

Wth particular reference to structural
organi sation and | anguage, the formof the lawis
found to be "chaotic" (wth irrelevant distinctions)
and | argely inconprehensible - all bearing the marks
of the law s English parentage. For the content, it
is found, using "exhaustiveness of of fence-formulation®
(i.e. the quantity of |aw) as the paraneter of
“seriousness" that the |aw places nore "premuni on
property-offence category than other categories.
Further analysis establishes a strong |ink between

this domnant characteristics and the bourgeois
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S oc i 0- economc relations which the laws nmodel w a s
desi gnedtoregul ateinthel9thCenturyEngl and.
Additionally, the real face of this law is ascertained
by assessing the public impression about the
activities of the Ngeria Police force (N.P.F.), Aea
and MAG STrate Courts, etc., and it is found, anong
other things, that the public confidence in, and
respect for, these operational units are, generally
speaki ng, very low, and that the bias of the |aw,
di scernible fromthe "diagnosis" ana treatnment of
the Ngerian crimnal justice system is heavily

tilted against the underprivil eged.

The findings and di scussions put together
effectively locate the form content and operation of
the lawin the context of its English |egal parentage
and the circunstances of colonialismthrough which
the law was "inported" to N geria and maintained to
this day. Followng from this, the study articul ates
the inplications of this law (particularly its
bour geoi s-oriented content) for the N gerian society
and recommends the devel opnent of a new crimnal |aw
(as a long-termneasure) with primary attention on the
sinplification and publicity of the law thro. wel |
designed legal education programre. And based upon
all this, it is posited that Sociology of Law in Ngeria
nust be designed and operationalised within the tradition

of the "critical sociology" to be relevant and useful .



CHAPTER ONE

IHTROCUCTION

L

The hesearch Problem

Philosopnicat duubtsl notwithstanding, expeiience
has shown that law is one of the institutions which zre
central to the social nature of manr. And with regard
to the link between the development of law, the
machinery for its regular and effective enforcement,
and the growth ol civilisation or historical
development of socleties and nation states, there is a u

basic consensus (-rx,1945, Holmes,1831; Lloyd, 1979).

what is deducitvle from these facts iz that the
law (in form, content znd operation) is substantially
bound up witn the corresponding philossphical and
sociological rraditions of the various human societies
in which it operztes. Herce (in broad categorisation),
the British law hosed on the doctrine of individuzl
liberty and empiricisw; the Continental European law
based on "natural-law" philosopliv; the Soviet law
based on soci:lisi ideclogy: the traditicnal Iati . law
based on the c=zste system of Hindii culture; the
traditional sfricean lavs based on local customs of

kin-groups; etc. i,

The above, by implication, presuproses the

1



1)
-

logical point of departure for any decper and criltical
analysis and/or understanding of law, viz: an
investication into the substantive rules of Lhe law
vis-a-vig the social value systems or ideologies that
dictate or determine them. 1t is contended here that
thig is the proper premise from which any systematic
scholarship on law, its enforcement and administrative

macl.ineries should proceed.

However, apart from some specific efforts (though
mainly conceptual) in defining the subject-matter and
limits cf JuriSprudencez, the existing scholarsiip in
the tield of law as far as one Knows manifests
generally, an orientation which, in one's
consideration, deviates from this logic. This
orientation consists principally in the disproportio-~
nate concentration on issues relating to procedures
in crime definition, law enforcement, judicizal
processes. and legal corrections, while relatively
neglecting the sulLstantive law and its social conicext

which is npormully at the base o these procedures,

ihhis orienlation reflects the essence of certain
classical conception of scholarshiv in the field of
law, For instance, Montesquieu made a statementi in

1748 to the effect that "the most important thiag in
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this world about which men ought to know is the
administration of criminal justice" (Gatrell et, al,,
1980). The statement, in essence, exalts the
knowledge of the functioning of the law, the
activities of the judiciary, and the correctional -
institutions, ete¢, over and above the need for
critical investigations into the substantive rules

of the lsw itself.

in wodern times, the space devoted to thesec
procecursl issues in legal texts and articles
testifies to the kind of scholarship that proceeciis
from this orientation., The corollary is not
arguable: the relegation of critical and systematic
investigations into the the substantive law to a
secondary position to the extent that even the
feeling oif something being basiczlly wrong with
the law and its effec’'s, never drew attention to the
law itselil, but instead led to a number of studies

of legal institutions (Freeman, 197)).

This feeling is implicit in # number of
observations wmade concerning tne orientation in
which the substantive law is taken for granted. A
few of these observations are restated to focalise

the problen being identified for this study,.
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3y the first half of the twentieth century,

Mannhein (1946) hadé observed that:

Wz nave msde considerable efforts tc discover
what sort of person the offender is siceaeey and
we rack cur brains to find out what to do with
him, But herdly dc we pause for a moment to
exanine critically the conternts ol that law, tne
existence of whicnh alone makes 1t possible for
the individunls to oliend against 1t (Emphasis
added) .,

Pritt (1971), reviewing the legal intellectual
activities in Britain over time, observed that what
there has been in the main was "only to apply the law
as it stands without considering how it has come to

be what it iS........ (and) what forces have shaped it

(in fora, content and operation)".

Whilc acknowledging an intellectual break-through
into the doimnain of law by sociologists, McBarnet

(1981) also observed that:

Sociclogsists have 'akenl ..sececessasseceOnly One
side ol the equation - the operation of justice,
not the law itself. Explicitly the question
underlying (most of) sociological analysis of
(law; zlways seems to be concerned with why the
peorle who routinely operate the law also
routinely depart from the principles of justice,..
Conien R What is barely touched on is the
'‘nature’ of the law itself cc.ccscasse The 'law
M action' is scrutinised but what the 'law in
the books' actually says is siuply taken as
read; it remains unproblenaltiC .ccesvssssocse
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The common denominator ol these observations
is the recognition of an orientation which is pre--
occupied with wnat can be called a "second-order”
level of investigation into legal systems.
Essentially, it is a level at which the analytical
units iaclude only crime-detection/definition, the
taken-for-granted rules of law as contained in the
statutes, law enforcement and judicial activities.
This, of course, conforms to the tenets of the 19th
century legal positivism typified in Austin's
"conceptual approach” to jurisprudence., It is an
approach which, in addressing legal concepts and
their mechanistic interpretation, overlooks the
contextualisation of law in its social milieu as ar
esseutial key to the proper understarding of lau
(Lloyd, 1972).

The vitiating effects of this orientation, for
practical and academic purposes, cannot be overstated.
First, it renders any attempt at analysing/under-.
standing the law (from this second-order level), arid,
unreasiistic and, hence, incapable of yielding
principles of scientific validity. Secoud)it anounts

to treating law as if it contains "axioms and



sorolilarics of a Look of mathematics®, hence making
Tjustice” eiusive since it does noct allow for deciding
whether tie actuzl rules are themselves Jjust, given

the value system from which they evolve and are
operated, Anu third, it renders the teaching of law
mechanistic, and the legal profession divarced iron the
realities/ethos of the society, with the consequence of

producing “legal mechanics® whose only worth consisis

of knowing tne “"language of the Wueen” (like in British
colonies), and using law in most fashionable ways to
protecl or cestroy individuals or institutions,

dependiry, on their statue or class.

Nowhere in the entire legal field are the effectis

f this crientation more excrutiating then with the
criminal law -nd its administration., The explanation
for this is not far-fetched: criminal law occupies =
fundamental position in the social ordering of any
nation, In the early 19th Century England, for instlance,
there was 1o regular police force, but “a system of
criminal lau based on terror, kept the order" (Hay, 19€2).
In Hay's acssertion, "the rulers of eighteenth century
England cherished the death sentence,.....; twice a year,
in wost counties in kngland, the scarlet-robed jutdge of
assize put the black cap of death on top of his full-

bottomed wig to expand the law.....". 1in this regard,



the ¢rimingl law was critically important in mairialning

bonds o obedicnce gnc deference.

spart frow providing an suthoritative statemeat
of the contours of acceptable conduct in socicty,
criminal law is the only type of law that “has ihe
ability, bv its own direct and crude manners, to assune
a separate jersonality®., It also "assumes the rcle of
the representative of law in general™. This is
particul rly evident in modern times. Wechsler's
comment. is eionquent anog apt [eor the view on the status
of crimin.l law enuncizted above, He said:

natever ViQhS one holds about the penal

(criminal) law, no one will guestion its

impDPtdle to society. This is the law on which
men plrce their ultimate reliance for proteetion
arainst all the deepest injuries that hinan
conClict car: Inflict on individuals and insvitutions.
By £he somé token, peral law ZoOVErns TAG sironfest
force that we permit official agencies to bring

to bear on irdividusls. 1ts proaise as an
nseritient of safety is matche onIy oY ina‘yuvw
I desiroy:

Novnere in the entire legal field is more at
atake for tﬂe coumanity (uu"e“nment) or ior Lne
individual (Guotec in Williams, 1978) /Emphapis
.«NIL- (.‘

The importance of the criminal law 23 indic:ited in
the forejgoing has found expression in other variouc
conceptions cnd definitions., 1In some views, criwinal
law 1s tre harometer ol the moral and social thiniiing

(consciousness) of a community; it reflects the



community's socizl consciousness on what iind of conduct
it considers, at a given time, suifficiently condemnable
to impose off.ci.l sanctions (Friedmann, 196L4). This
view underlie:: the definiticn of the law as:

a body of aorms formally promulgated through

specified zovernmental organs, contravention of

which warrants the imposition of punishments

through special proceedings maintained in the

name of und concern for the people (Shills,

In other views, criminal law is a socio-political
instrument o¢ coutrol defining the duties which a
person owes tu the ascciety; determining those who can

and have violated these duties, and ipso facto face

prosecution, It is regarded, in essence, as an
instrument f{or securing law and order (Michael et. al,

19403 Cross et, al., 1972; Elias, 1973; Kich, 1979).

The radicul extension of this conception of
criminal law «s an instrument, views it as not serving
overall societal function, but a vested interest. It
is the coercive instrument of the State, used by the
State to maintain the existing social and economic
erder which i: bwgically in the interest of the ruling

class (Pritt, 1971: Guinney, 1974; Picciotto, 1979).

Tne varied conceptions stated in the last three

paragraphs converge in one major respect: stowing, that



o

the law is not “a brooding omnipotence in the sky*, It
is a flexible instrument of social order based on, or
reflecting, tne political, economic and social values
of the socicty in which it evolves3. For examples, the
16th Century Spanish criminal law reflected the
correspornding political organization by the coacurrence
of the royal (crown) and seigneurial (ecclesiastical)
systems of justice in Spain (wWeisser, 1979); in the
17th century England, the divergence between the
“mores oi the richer and poorer elements in the
community was mirrored by the criminal law which
focused mainlyv on the activities of a body of

resident roor alleged to be the reel problem {Sharpe,
1980); and in most African traditional societies, the
criminal lawv retflected the corresponding political and
cultural vclues of peace and harmony by emphasizing

the concepts of “harm" and '"restoration" over those of

ferime” and “guilt® (llolleman, 1974).

Therefore, to treat the law as if it contains
only "axioms and corollaries of a book of mathematics®
may nolt onlv be fruitless, scientifically as earlier
asserted; it .Lay also enthrone "the tyranny of
concepts” which is %a fruitful parent of injustice”
(Cardozo), This is typical of the existing general

orientation which is pre-occupiced with analysing the



functionin: i tie law, the effectiveness of the
machinery for its enforcement and administration, It
noct only isolaces the law, its enforcement and
adiinistratisu from all questions of policy and
philosophy, but also diverts from the substantive law,

the approprizte (sociological) attention it deserves,

It is for this crientation that Quinney (1974)
indicted early legal sociologists and criminclogists

when he said:

Most of the research znd theoretical
developments in the sociology of law have

been domiiated by the positivistic moae of
thought; the lepgal order is taken for granted,
and research is directed toward an understanding
of 'how! the system operates. Little attention
is deveted to the questions [of law itselff....

esess 1ne efforte of criminologists have been
devoted aimost solely to the most conservative
interests.... nly recently have scme
criminoclo;ists, realising tiat law is problematic,
turned their attention tc a study of criminal law,
But for thez most part these studies have been
based on the positivistic mode of thought.
However, beginring from the second half of the
20th century, the realisation of the effects of this
lopsided oriertation has gained currency, The outcome
is the considerable effort at redressing the syndrome
in the socio-lepgal scholership of the developed
countries like the United States of America (Hunt,
1978: Lord Lloyd, 1979). DBut, such is largely absent

in the “"third"® world socio-legal scholarship,
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particularly in the countries where foreign noticns of

criminail justice and system had been superimposed,

In Jligeria, most probably, there is no clear
incication in the existing scholarship that the
problem of this orientation is effectively appreciated,
At best, the attention the problem had received in the
indigenous literature had been the "unsystematic" and
allusive observations on what one considers symptematic

of the real issue.

Elias {1963; 1973) had noted that the text of the
Nigeria criminal code was "inelegantly drafted"; the
various species of crime and their subject-matter,
unorthodoxly classified and arranged resprctively; and
that the code *contains toe many of the technicalities

of English law in a number ef offences..vsee.”

Adeyemi (1977) reinforces this observetion by
saying that the technicality or statutory language
and the sulstance of our modern criminal law have
generated in the average lay Nigerian the problem of
*incomprehensibility! (in terms of form), and the
problems of absurdities, anachronisms, and anomalies

(in terums i content and operation).

Okonkwo et, al, (1980) exemplifies this 'lamentation!

wheni he coimented that our law an the subject of
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corruption is not clezr: "there are an uncomfortable
number of cacseg in the Law ikeports where the courts
have felt compelled to acquit an obviously dishonecst

accused, and this has often been the result of inept

difficult wercing of the sections concerned” (emprosis

added),

Chuldiol (1980) comments on the issue more

pitifully when he said that:

Our laws are still written ...... in verbose

terminology that makes even the educated not

quite certain of what they mean, Thus, even
whnere one has the 'good fortune' of having

the statutes brought to his notice, the

phraseclogies are such that the meaning

intended wiil remain 2 mystery until a court

gives an authoritative ruling.

The consensus, implicit in the foregoing citations
is that the criminsal law in Nigeria is, as it stands,
beside the inevitable imperfecctions, problematic: the
form, the content, and the operation engender a
disjunction in legal knowledge, even among the

leducated" lligerians,

It is not contestable that this disjunction 1s a
manifestation of the complications created by the
super-imposition of the British criminal justice notion

and systes on the Nigerian indigenous system. The



argument ol the “znixins process" whereby the British
law was said tou e etfrectively blended with the
indigerious law ca'mot suffice, The process not only
increasingly distorted the understanding of the local
people, but zlsu sericusly undermined the validity ot
the customary criminal law. The cases of Tsofo Gubba
v. Gwandu liative Authorityh, Re Vs Rameris, etc, can
largely be understood in this light., A submission in
Ogundare (b2le of Isheri) v. Olorunfunmi6 (though a
civil case) spezks aptly for the contention here,
Ogundare acceptcd the judgement of a lower court againet
him and hi: people in a land case without understanding
the implicationz. ‘The other party to the case, started
to =2ct in accordance with the judgement that was in
their own ftzveour, This meant that Ogundare and his
people would have to pack away from the village they
had settled over = long period., At this realisation,

Ogundare appe~led to the higher juriediction

When the case came up, the aprpeal was dismissed,
not for lack o1 substence (because they would have had
a good case) but for procedure: "the Court could not
review the julgement alter the lapse of time% (6 months
within which an apveal could be filed had expired).

The most relevint aspect of this reference is the

submission by the plainti{fs Counsel, viz:



1

The plaintiff end his people are illiterate and
did ot understand the effect of the judzement
whicl, vas never explained to them, had they
understood that it involved the village in which
they have lived frem time immemorial they would
never lLiave ccnsented to judgement being entered
againgt themew-e-=, If the Jjudgement is alloed
to stand, grave injustice will be done to the
plaintiff and his people.” (emphasis added).,

In spite of this submission, the earlier judgement was
urheld tor the sake of the procedure with which the

natives were not acquainted,

The situation was that only those aspects of ‘the
Nigerian customary law, which were not “repugnant to
naturul justice, equity and good conscience“7 nor
incoupatible witﬁ the existing legislation (i.e. the
Supremne Court Ordinance of 1876 - reproclaimed in
1900) were recognised, 1In spite of the aspects
recognised, the use of the native law and custom wus
progressively reduced to ascertainment of puilt only
until 1960 when the Constitution of the Federation
[5.21(10; now 5,22(10), 1963 Constitution/finally
abolished the “unwritten" (i.e. customary) laws. The
accompanying sentence was ascertained frow the isposed

code,

Therefore, the complications and the conseguent
disjunction oi legal knowledge among the local people

whose custeomary law has been swept to the background in
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Wfavour~ of the foreipgn code, cannot be overstated,
Bvenls at the turn of this century when the coloniul
adninistration was consolidating their "hold" on

Nigeriz, wey be illustrative.

In 189G and 1901, for instance, the colonial
administration in Lagos presented the Criminal Code
Bill and Forests Bill, respectively, to the Lejgisiutive
Council, The ordinary understarding given by the
goveriment was that the bills were simply attempts by
the administration to codify or collate the existing
(indigenous?) laws, But for Sapara-Williams {(one of
the e rly Nigerian lawyers) who stepped into the gap
between the understanding of the largely illitecrate
local pepulation, and the sophisticated British

measures, the Bills would have been passed,

Sapara-Willisms led lzrge protest meetings on
March 29, 1899, and September 14, 1901 respectively,
At these meetings he read out a number of clauses
from the Bills and explained their possible consceuences
to the andierce, Pertaining to the Criminal Code Bill,
he characterised it us "most objectionable aad injurious
in its provisions", "So abstruse and intricat: were its
provisions,* he said, "that the people would more than

ever need the services of lawyers to free thew fvron



the many scrapes they would be sure to fall intets A
petition followed, immediatel?, to the Governor of
the Lagos Colony and tne Bill was withdrawn (adewoye,

1977).

Similerly, Sapara-Willisms made the people to
understand the intention of the Government behind the
Fore¢st Bill: it was "calculated to destroy and
supersede the ownership and property rights of tae
peoplceeees”s The proscriptions were said to aim “a
deadly ULlow at individual rights", by maliciously
interfering with their land tenure. At this critical
understanding of the law, over 700 people immediately
signed a protest which was sent to Sir William
MacCregor and the members of the Legislative Council,
The Bill was, however, enacted into law in COctober

1901, but in a modifiecd form (Tamuno, 1971).

It can be seen from the illustrations above that
the foreigrn codes imposed on Nigeria were anything but
benevolent, In the circumstances, the need to
critically examine the codes with a view to uncovering
the philosophical and sociolozical realitics of the

proscriptions and prescriptions hardly necds argument.

It is from/against this background that thc problem

for this study is derived/conceived: to examirn:
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sociolozic:11ly, the form content, and operation of tac

Nigerian crininal law. Essentially, the study is a
preliminary contribution aimed at stimulating interest
in critical investigations into the substantive law
with parlicilar focus on the Criminal and Fenal Codes,
This is viewed as a sine qua non for systematic
knowledge of, and effective administration of the 1l:ziu
and justice in a2 country with an imposed criminal

Jjustice notion and system like Nigeria,

Needless to say, the problem for this study steus
from realising a lacuna which has created a disjunction
i legal knowledge in Nigeria. It is an enormous task,
particularly for a pioneering effort of this nature,
But as earlier noted, the study does not pretend to be
more thar a foundation for further research and thou;nt

in this problem-arca,

Research O’ jectives:

The effort of this study includes an attempt to
identify a theoretical frame that would allow for an
analysis of the existing legal/ascademic 1literature with
a view to appreciating their sociological realities, and
to conducti an empirical survey on the form, content, and

operation of the Nigeria criminal law,
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In doing this, one 1s guided by the following

objectives:

1.

3.

5e

To identify and describe the form in which
the criminal law in Nigeria is cast,

To critically examine the contents of the
criminal law and their implications for the
Nigerian society,

To briefly assess the operational uvnits of the
Nigerian criminal justice system wiith a view
to bringing into focus the empirical face of
the substantive criminal law,

To make suggestions for law reform or review
based on the data of the rirst, second and
tuird cbjectives,

To make suggestions regarding the task of, and
orientation, for, the sociology of law &s an

emerging discipline in Nigeria,

Theoretical Ferspective:

The issues raised in the foregoing problen

specification and the outlined objectives, converge in

one's contention in this study that to show how the law

is useful in terms of its enforcement and adainistration,

is not to explain how it originated or why it is what

it is, and that it is a methodological laps= to attempt



19

an assessment ¢i its functionality without first
examining the si'bstantive rules of the law in their
proper context., 1This contention calls for a specific
theoretical oricul:ztion or perspective as a frame for
their effective ~ rappling. Ilmplicit in them, however,
is the fact that Lre orientation must be the one which
conceptualises © ¢ criminal law in its origin and its

dynamics.

In deciding on this, one immediztely confronts
radically (or appurently?) differing paradigms: law as
& divine or superstitious command (a stoic view
represented by Cicero); a utilitarian commend (Bentham):
a sovereign comncnd (Austin)j; a collective power of the
‘general will' (llousseau); a rational ordering of things-
divine or natural (Aquinas); an external symbol of
social solidarity (Durkheim); an instrument of the
state/de factc ruling class (Thompson); a bourgeois

form of social regulation (Pashukanis); etc., etcs.

Bewildering as the2se paradigms may appear, they
can conveniantly ‘e grouped into three broad categories:
the philosophical (i,e. the stoic), the functionalist
and the conflicti (farxist) traditions. 1t is desirable
to examine all tiirece traditions before deciding on which

of them is most adequate for the problem of this study.
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Orioarelly informed by the Greek sp-rculation on
law, 7 .o philosophical tradition focuses on the
questio: o whether law existe by "nature" or by
conventicy, The product of tuis focus is the "Natur. &
law" Lnoor: ywhich assumes the exist nce of an idaal
lega! = s.0m, ordained by God or divine/natural reacun,
of whic positive law cen be but an imperfect simila-
crum- .crd Lloyd, 1973). The laws of the city-siates
in the cla=sical period were accorded the status o? Liis
Thighor (=v" - & fundamental, unchangeable and o7ten

unwritte law,

4i ¢, tlir decline of the city-states and the r~isc
of larges erpire and kinpgdoms in the Greek world, the
doctr’ o of the natural law came to the fore, part.cu.-
larly, . Lle intellectusal activities of th~ stoic
philogsonhiers, When stoicism passed over to, and
influrac o, Roman thoght, I'2rcus Tullius Cicero bore
the ©l- , Vie view, expressed in "De Re Publica“
(54 2.7, , ras remained a mosi apt stat-ment of tie

philos~  dcal concertion of law:

e dew is right reason in 2greement with
newove, it is of universal application,
unchupging and everlasting it sumirons to
diity Ly its commonds and averts from wrong-
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doing by its prohibitionge—-~, It is a sin
to try to alter this law, nor is it allowable
to attempt to repeal any part of it, and it is
impossible to abolish it entirelyj----. And
there will not be —~--- different laws now and
in future, but one eternal and unchangeable law

will be valid for all nations and all times==—
(uoted in Lord Lloyd, 1979).

Central to the conception enunciated above is the
idea of zn overriding law expressing a higher truth and
a higher justice {(than that embodied in manmade laws)
which cannot be tampered with, A fuller expounding of
this conception was to await Thomas Acguinas (in the
thirteenth century) who synthesised Aristotelian

philosophy and Catholic faith in a universal divine law.

According to Acquinas, human or positive law
("natural moral law") occuples a lowly place in "the
hierarchy of law derived ultimately from God" (Lord
Lloyd, 1979). He defined this law as "nothing else than
an ordinance of reascrn for the common good, made by him
who has care of community and promulgated" (0'Connor,
1967). This law cannot be changed "except by additioni;
it cannot be abolished from the heart of man:" it is
promulgated by the very fact that Géd instilled it into
man's mind to be known by him naturally"; and its
precepts are self-evident (per se notum). In short, the

law is the reflection of the etdrmal law which is the
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plan (laid up in heaven) of divine wisdom directing all
things to the attainment of their ends, that of the whole

created universe inclusive,

Thig lew, it is asserted, contains all that makes
for the preservation of human life, and all that is opposed
to its dissolution, By corresponding to the natural
inclination in man to good {self preservation), the law
is regarded more or less inviolable. 1In Cicerc's words,
"we cannct be freed from its obligations----., Whoever is
disobedient is fleeing from himself and denying his human
nature, and by reason of this very fact he will suffer
the worst penalties, even 1f he escapes what is commonly
considered punishment "(Quoted in Lord Lloyd, 1979).

This conception held sway until the era of positivism,

Given the "geo-social™ context of this study, it is
pertinent to relate the foregoing conception of law to
the Islamic Jurisprudence which, in a similar manner,
regards law (sharia) as the expression of Allah's mind
to guide man towards attaining paradise. Sharia is said
to cover the entire field of man's action (religious or
secular), given to promote the welfare of man both in this
world and hereafter. It embodies "what is required
(fwajib™), forbidden {("mahzur"), recommended {("mandub®),
disapproved ("mekruh"), or merely permitted ("mub ah®)

[which can be knowfi/ from the Book (Quran), the “Sunna",
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and such arguments as legists may adduce for the necessary
comprehension of the rules of Allah" (Yusuf, 1982),

The Quran provides the theoretical frame of.the law,
containing a series of "revelations" which "descended to
Mohammed (the Frophet) at uneven intervals and in specific
circumstances, as dictated from an original code, the mother
of the Book (Unm-al-Kitab)". The application and expounding
of the content of Quran over the years resulted in the deve-
lopment of four schools of Islamic jurisprudence, namely,
the Hannafi, Shafi'i, Hanbali, and Maliki schools, However,
these schools did not differ over the basic principles of
Islamic jurisprudence, Quran has remained, for all of themn,
the 'grundnorm' sent from Allah for the good of man.

Emerging from all the above is the picture of a
conception of law that is transcendental and teleological
in orientation., Transcendental, in the sense that it locates
the "ideal" law outside human experience, requiring cognition
and understanding only through intuition., And teleclogical,
the law being directed at pre-determined purposes., Essentially,
it is an idealist conception.

Needless to say, therefore, that this conception gives
sanctify to any "positive" law built upon the "overriding
law”"., And, that, it amounts to a sacrosant approach to
law, which is more likely to inhibit rather than enhance a
critical examination of law as conceived in this study: hence
it is unlikely to constitute the proper theoretical frame.

The traditional literature on law (criminal laws in



particul«r) assume, perhaps uncritically, =z functiona-
list persnective beth tewards the substantive ond the
(rocecural aspects of the lew. Hobbes (1551), Bentham
(1945), Bredemeicr (1962), and Lurkheim (1%8)) all
assume, at least implicitly in their analyses of the
origin and development of the law, a functicnalist

orientation,

Hobbes argues that law became necessary in crder
to attain social harmony in society by curbing the
evil passions of man (whose life is by nature
"solitary, poor, nasty, brutish, and short®), He
sees law as an instrument of self-preservation - an
aperative law of nature constraining man to a certain
pattern of behaviour. This follows man's discovery of
the first and fundamental law of nature",.... to seek
peace and follow it" as a way to end the state of
nature and war, It is clear from this that Hobbes!
conception of law vis-a-vis the nature of nan, is

functionalist.

Bentham, in his contribution to the analytical
Jurisprudence, expounds the significance and working of
the principle of “utility"™ in law-making (later tagged
"the imperative theory"). He analyses the springs of
human actions in terms of pleasures and pains, and

reduces human behaviour to a "calculus of felicity",
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Ultimately for him, law is oriented to th: zZroctest
heppiness of the greatest number of peopl>. hovever,
he conceded that the principle of utility wis itself
a metaphysical principle whose truth could ... itself
be proved, for what is used to prove evarything else
cannot itself be proved., Nevertheless, his
functionalist work laid a solid Jjuridical foundation
for much of the reform of the law in the earl.

nineteenth century.

Aric tiier person who had made a footprint in the
functionalist tradition is Harry C, Bredemeier., He
identifies law with the integrative aspect of the
four major functional processes postulated by Parsons
and Smelser (1956). For him the sole function of
the law is "the orderly resolution of conflicts”
to avoid disrupting "productive cooperation". This
task is handled completely by the court which,
according to him, "is dependent upon three kinds of
inputs+, In the first place, the court needs an
enalysis of cause-~and-effect relationship: the past
relationsiiip between alleged act of the defendant and
the alleged injury of the plaintiff; and the probable
future relationship between the decision and the
activities of defendant and plaintiff. This input
comes ‘rom the pdaptive system in return for an
~immediale output of 'organic' as distinguished from

"mechanical' solidarity (Lord Lioyd, 1979 for
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elaboration).

The second "input" consists of the "“standards by
which to evaluate the conflicting claims and the
anticipated efiects of a decision on the role
structure®, This comes from the goal-pursuance or
political system in exchange for "interpretation® of

the meaning of the abstract language of legislation,

Lastly, the third input consists of a "a willing-
ness on the part of potential litigants to use the
court as a conflict-resolving mechanism". This
motivation is an input from the pattern-maintenance
system and the court's immediate output is what is

termed as justice,

It 1is worthy of note that Bredemeier realised
that the "outputs" of the court are based on certain
"cognitive generalisations, beliefs, and theories
eoncerning cause-and-effect relationships", His work

is however, deficient in many respects,

First, the work is largely an illustration of a
"cybernetic" approach to sociological jurisprudence
which takes for granted the behaviour of people 1nvolved
not only in judicial processes but in society as a

whole,
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Second, PBredemeler,like Parsons and Julius Stone,
assumes a value conszensus within society on the
conception ol vhat the division of labour is, what the
goals of the systen are, what the desired state of
affairs is, etc, The fallacy in this becomes much more
disturbing by his assuming such value-hcmogeneity for

a society basea on “organic" solidarity.

And third, his work presupposes an analytical
separation and/or distinction between legal and
political systems, According to him, the political
system only provides an input of what the goals of the
system are. In exchange for this, "the court's
primary output is interpretation (objectively?) of
the meaning in a particular case of the abstract
language of legislation, or the even more abstract
language of the society's ideal"®, Experience has
shown that this distinction is not easy to sustain.
For example, there is no gainsaying the political
expediency that dominated most of the judicial decisions

on the 1983 Nigerian election petitions,

;
Notwithstanding all this, Bredemeier's work is a
solid contribution to the functionalist perspective on
law, MNoreso, it could be taken that his work was a
further development of the Parsonian model, itself

rooted in Dyrkheimian tradition,



Durklhieimy 2 major figure in functionalist
sociology, took considerable interest in legal phenomena,
For Durkhcim, law (penal law) is a mechanism for
functional integration: it reproduces the principal
forms of social solidarity e.g. mechanical solidarity
to be found in homogeneaus primitive socleties; and
organic soliddrity which is found in more heterog ., ..u-
and differentlated modern societies, Linked to these
forms of integration are two types of law, viz:
repressive law in a society based on mechanical
golidarity: and regtitutive law in a society based
on organic solidarity. However, according to him,
the forms that these laws take and their gurrounding
ideologies, are "a veritable celebration of social

cohesion".

No doubt, his typology and the direction of the
evolution of penal laws, have been a subject of debate.
The essential critlgue is that the typology is rooted
mainly in a~priori thinking on which some recent sfpdies
have cast some daubts., For example, one of the ‘
illustrations for his thesis was a postulated transition
in Europe from a punitive medieval practige to the

restitutive codes of the 19th eentury. The understanding

from this illugtration is that mwost European penal -

3ygtems became progressively less barbaric with the
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passage of time, It is, however, held that the
apparent barbarity on which Durkheim might have based
his conclusions, was only exacted for certain
categories of offences and offenders, Sodomy,
bznditry, murder, treason etc., are examples 0of such
offences, '"he seriousness with which they were
regarded is shown by the names with which they were
described: "delictas atroces" in Castille; "cas

enormes” in France; and "heinous crimes" in Scotland,

These recent studies have also come out with the
findings that contrary to Durkheim's postulation,
conditions and organs of repression are found in
societies with social stratification and state systems
like the modern ones (Schwartz and Miller, 196l;
Diamond, 1972). 1In this regard, it is being contended
that majority of the societies from which Durkheim
took his data were not primitive in the soclo-historical
or anthropological sense, They included ancient Greece,
Rome, Egypt, etc., whose political organisations were
on a par with modern nation states, Somehow, Durkheim
did not appreciate the role of these state apparatuses

in the statistics he employed.

Durkheim's typology may be reversed by these
findings.

The foregoing review, demonstrates the concern
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that law {(criminal law in particular) had received in
functionslist tradition, 1t is largely an uncritical
assumption of the position {(function) of the law in

any socicty: law in an autonomous position (relative?)

reproducing “social integration',

Bredeméier's assertion that "willingness on the
part of peotential litigants to use the court as a
conflict-resolving mechanism¥ stems from the pattern.
maintenance or socialisation system, provides an
interesting example. In Nigeris, for instance, it is
held that one of the reasons why majority of the
populace would prefer ncot to settle their cases
through the foreign legal procedure is that Vit
threatens an important traditional value, namely:
the fostering and maintenance of harmonious social
relationships among members of the society". The
findings of a research carried out in Ibadan, one of
Nigerian large cities (Oloruntimehin, 1977) support
this assertion.. From the data:.of this research,
"82,5% of the upper class /of the samplé/ "showed
preference for informal method of settlement while
82,5% of the lower class did so". The analysis by
age and scx of the respondents revealed similar
pattern of revulsion against the foreign legal

process: 100% of the old members of the sample would
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not prefer the legal ﬁrocesséIBS% of the young members
would prefer to avoid the police and the court; 9% of
the males in the sample prefer informal setileine..t
method; =znd 92,5% of the females would prefer same,
How do we account for this aversion? Is it lack of
proper socialisation of the potentlial litigants or a
reaction to a frustrated expectation of the courts'

autput?

These issues are mainly fundamental at the
operational level of the law., The functionalist
perspective, generally, does not address the
substantive rules of the law and their sociological
background, They are ftaken for granted: the “how"
and Ywhy" of their existence are largely made
subservient to "what" they do. And it is in this light
that the Marxist svciologists have castigated the
functionalist perspective for conservatism and

ehistorieity. in- the~conception of law,

The Marxist perspective arose, in the main, as a
reaction to the existing socio-economic and
intellectual systems., It summarily conceptualises
law as an ideologital superstructure deeply rooted in

historical socio-economic formations.

It is worthy of note that Marx himself never lived

to fully develop his theory of the state and legal
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relations, Therefore, what emerged'as the Marxist
theoretical and methodological orientations to law
were gleanings from the snippets of his conceptuslie-

sations of, and allusions to, law in his general work,

Within the Marxist tradition, criminal law has
béen conceived as a product of gpecific forms of
interaction (struggle?) among certain historical
foreces that accompany the development of relations of
| production, Thompson (1975) giving a kind of Marxist
expose ol the form, content and operation of the

criminal law, says:

the law is ...a part «f superstructure adapting
itself to the necessities of an infrastructure
of productive forces and relations. As such,
it is clearly an instrument of the de facto
ruling c¢lasss it both defines and defends these
rulers' claims upon resources and labour-powers;
it says what shall be property and what shall
be ¢rime - and mediates class relations with a
set of appropriate rules and sanctions all of
which, ultimately confirr and consolidate
existing Class POWEr ,yeeee~. ThUs the law may
be seen Instrumentally . s mediating and
reinforceing existent class relations and
ideclogically as offering to these, a
legitimation,

Cther Marxist theoreticiansg focus on various

aspects of the law with varying degrees of emphasis,.

Pashukenis, a Russian legal socioclogist, postulated
his major thesis that law is fundamentally a bourgecis

form of social regulation, and that the logic of legal

i
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concoplts corresponds with the legic of the social
relationships of commodity exchange, For him, the
subject of law is none other than the abstract
commodity owner elevated to the heavens {Beirne and

Quinney, 1982),

Lloyd observed that for Marx, law is nothing but
a coercive systems devised to maintain the privileges
of the property owning class. And that the system
hides behind the bourgecis legal form (portraying
formally equal juridic subjects) which does not reflect
the inequality and exploitation characteristic of its

production relations.

This view is illustrated in Editorial Collective

(1978):

that to prohibit both rich and poor from
sleeping in the park; from begging on the
streets; to prohibit the propertied and the
propertyless from stealing from each other;

to prohibit the wealthy and the downcast from
being vagrants (wanderers), is gquite simply
absurd, far from being equalizing, but, merely
criminalizes, harasses, degrades and oppresses
further the poor, the propertyless and the
structurally disadvantaged.

Balbus (1977) summarizes the contention by saying; "the
systematic application of an equal scale to systemati~:
cally unequal individuals necessarily tends to

reinforce systematic inequalities".
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The central thesis of this Marxist approach is
that whatever the legal machinery used for making a
certain type of conduct criminal, most acts which have
become crimes are prohibited because they are
considered by those with power to be injurious to the
vested interests of their class. For example, Hay
(1975) says: "What is certain is that Parliament did
not often enact capital statutes as a matter of
conscious public policy, Often they were the personal
interest of a few members, and the Lords and Commons

enacted them for the mere asking".

Hay further cites the British Acts of 1753 and
176l as illustrations of this process of criminalisa-
tion., The citations are summarised thus: The Act of
1753 which prescribed hanging for stealing shipwrecked
goods was enacted on behalf of the "Merchants, Traders
and Insurers of the City of London" whose profits were
being diminished by the activities of wreckers. That
of 176l which prescribed death penalty for those who
broke into buildings to steal or destroy linen, was to
protect the investments of Lord Verney and the Rignt
Honourable Charles Townshend who were then the proprietors

of the British Linen Company,

At the level of operation, the Marxist tradition

maintains that the Jjudiciary is biased in favour of the
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privileged class, usually by, among other ihings, the
manipulation of the principle of "mens rea" (guilty
mind), Andrew Hopkins (1981) observed, that while
"it is a hallowed principle cf law, deeply cherisihed
by the legal fraternity, that a person is guilty of

an offence only if the prosecution can est»lish

'mens rea' "(except in absolute or strict liabilities),
it is alleged that this is more strictly adhered to

in prosecutions of corporate, and/or privileged white-
collar offenders. And that in the case of conventional
crime, the law has modified the need to prove intent

in such a way as to make conviction far more likely,
That is, "for conventional offenders, the burden of
proving criminal intent is frequently shifted whenever
it would otherwise be an chbstacle to 'successful'
prosecution®, In other words, in the case of
conventional offences and offenders, the prosecution

is frequently relieved by legislative enactments of
"the burdens of proving intent", In some cases, the
courts are willing simply to impute intention to
defendants regardless of what they claim their

intentions were,

In so doing, it has created a bias against
conventional, largely working-class criminals, and in
favour of white-collar offenders, a bias which is

inherent in the very law itself.
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The Marxist thesis on the operation of the
criminal law is summed wp in the assertion that: it is
a process rent with enforcement and administrative

practicus that belster bourgeois class exploitation,

With regard to the analytical specification of
the "form"™, “content", and "operation" of the law,
in this study the Marxist perspective enunciated
above, posgits a number of crucial issues for

consideration,

The perspective maintains that the form of the
law is an ideological cloak which obscures power
relationships, By its language, construction
principles and patterns, the form portrays the right
of everyone to enter freely into social contracts,
It leaves the impression that the law protects
everybody equally, and that all are equal before the
law. This to the Marxists, is a mystification which

should be demystified for better understanding,

For the contents of the law, the perspective
maintains that they are the vested interests of the
ruling class - the aggregate of norms universally
expressing the will of the dominant class. To know
the contents of criminal law therefore implies

understanding what the interests or value systems



of the ruling class are.

Given the form and content of the law, therefore,
its operation is seen as a way in which the ruling
classes preserve their interests. 1In capitalist
societies, it is a way of protecting and promoting
the continuation of the capitalist order - the order
which assures the social and economic hegemony of the

capitalist system.

These postulations of the Marxist perspective,
however, raise a number of problems which are
noteworthy: Is all legislation, and are the
activities of all personnel within the legal system,
always to be explained by the convenient "deus ex
machina" of the interests of dominant classes? What,
in fact, is meant by the ruling (or dominant) class,
given the complex of power centres -« a pluralist
congeries - in contemporary society? Does the law
have no degree of autonomy, no internal histories?
Can it not be a social force (like in Pound's view)

instead of only a social product?

The attempt of the Marxists tc answer these
problems and others exposes the fact the Marxist

perspective on law "is not a monolithic enterprise
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consisting of a single theoretical perspective',

The divergent theoretical leanings that emerged
seem to have stemived from the ambiguity in the base/
superstructure anzlogy in Marx's text (Capital Vol.1,
1867). The Classical (orthodox) Marxists take the
relationship between "base" and "superstructure" <.
be that of primary causation or determinism, Accord-
ing to them, the economic base determines the nature
of the superstructures like politics, religion, law,
etc, This view also underlies the notion that the
superstructural institutions are merely tools that

can be manipulated at will by the dominant class.

On the other hand, people like Althuser, Renner
etc., see law as not merely the product of the economic
base. For them, law has a specific place and function
within the complex totality of social structures,

While Althuser sees law as enjoying a relative autonomy,
Renner (1949) asserts that "law might itself become an

active agent in reshaping social conditions".

Whicacver: one of these variances is more accurate

can only be determined by empirical research,

Notwithstanding the bias in its expression, the
Marxist perspeetive sheds a new light on the nature of

law {criminal law in particular) and its deep roots in
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the kind of scciety within which it evolves and/or
operates, It reveals a close relationship between
sociely and law, and by implication, discloses the

legitimacy of extending sociological inquiry to law,

Therefore, given the problem conceptualised for
this study, we adopt, with full cognizance of its
limitations, the Marxist perspective for o =
theoretical and (mainly) methodological orientation.
This is because, it provides, generally, a more
adequate frame for analysis. For, as Pumanov (1975)
put it,

The Marxist jurisprudence, beside acknowledging

the essential place of the formal logical analysis

of the law (typical of the structuralist/
functionalist position), holds that such analysis
and subsequent systematization should be carried
- in conjunction with concrete historical and
sociological methods of investigation -~ on the
basis of the dialectical (material) explanation
of the essence, content, and goals of the law,

The significance and relevance of this
methodological orientation is reflected in Marx'
assertion that "the aim of investigation is to fully
appropriate the matter in detail, to analyse its
various developmental forms and to trace the inner

these
connexion betweeniforms.." (Bottomore and Rubel,1961).,

Marx summarises the assumption that underlies this

methodological orientation when he says: “I was led by

my (Jjurisprudential) studies to the conclusion that
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legal relations as well as forms of state could
neither be understood by themselves ... (because) trey
are rooted in the material conditions of life
(otherwise called civil society) (Bottomore & Rubel;
1961). In essence, the orientation adopted in this
study is one that locates the law in its histcrical
and sociological contexts which no doubt guarantees

a deeper and critical understanding being the main

focus of this study.

Explication of Terms:

The problem for, and the objectives of this
study as stated previously, indicate the major
concepts and variables which delimit the scope of
one's present effort. These concepts are "Nigeria
criminal law®, "form”, "content", and "operation",
Their import and relevance to this study and the
theoretical perspective that informs them are

specified in the clarifications that follow below,

Generally, "“criminal law is a very wide area in
the field of law and even lawyers fear to engage
themselves in atudying'it“g. Our seeming foolhardi;
ness is sustained by the realisation that the whole
gamut of ligerian social life is, to a considerable
extent, defined, coded and regulated through the
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prism of the abstract postulates of a criminal law
that is being ¢onsidered foreign and problematic,
The impetus is further sustained by this practical
paradox that the criminal law is simultanecusly an
instrument for safety and destructica depending on

how, and against whom, it is evoked,

The body of this Nigeria criminal law is contained
in many statute books. The bulk of the law however,
is contained in the Criminal Code (Cap. 42, Vol.lI,
Laws of the Federation of Nigeria and Lagos, 1958)
which operates in the Scuthern States, and the Penal
Code (Cap 89, Vol, II1I, Laws of Northern Nigeria,
1963) which operates in the Northern States of Nigeri..

These codes have Anglo-Australian and Indo-
Sudanese origing and orientations respectively: in
1904 Lord Lugard introduced into the Northern part of
Nigeria, a criminal Code based on the Queensland
Code'®, In 1916 its application was extended to the
rest of the country following the amalgamation of North

and South in 1914.

11 became disaffected

In 1958, the Northern Region
with the criminal code, and went into search for a
criminal codc from a country of identical sociological

and religious background, They found Sudan's code.
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This code was modelled closely after the Indian Penal

Cade which was drafted by an Englishman - 3ir Marcaulay.

Essentially therefore, the two major codes that
operate in Nigeria have their origins in the British

common law tradition, We focus mainly on these codes

in this study. But to effectively grapple with their
form, contents and operation would require a theoreti-
cal mode that is not only historical but also

developmental as indicated previously:

The form of tho law is conceived in this study
as the total configuration as menifested in the
structural organisation of the subject-matter, the
language, awdl the cangtruction principles and patterns
of the law., Originating from the Greek philosophy,
"form" expresses and defines the spatial organisation
of the structure of the body of objects, It can be
neglected only at the expense of a deeper understanding

of the whele object (Prokhorov, Vol.zZh, 1975).

The point of departure for our examining the form
of the Nigeria criminal law is that such configuration
expresses the division of the legal norms into
components as objectively necessitated fby the
particular features of the social relations of the

society in which it originates. For, as David et.al.



(1978) obscrved,

each system has concepts through which its Cs
rules sare cxpressed; categories within
which they zre organised, and the legal
rule 1tself in each of them is expressed

in o particular way....... Of far greater
importance to the law st-<icnt will be a
kriowledge of the structure within which

the rules and concepts are organised, the
meaning of these categories and concepts,
and the relationship of the ruleg among
themselves,.... these elements and features
are intimately linked to our civilization
cnd ways of thinKing (emphasis added}.

Our concern with language as an aspect of the
form ¢f the law 1is based on its significance in
social interaction. Auguste Comte, in his effort
to build a science of society, came to the conclusion
that "language 1s the vessel in which thought of
preceding generations, the culture of ancestors is
5torelqevses Without a common language men could
never have attained sclidarity and consensus; without
this collective tool no social order is possible®
(Coser, 1977)., The recurring theme of 'technicality'
and 'incomprehensibility' of the law in the indigenocus
legal literature is essentially a question of

"language” and a further Jjustification for our concern,

The superimposition of the foreign criminal
Justice notion and system on the Nigerian indigenous

was
lawzthrough the introduction of legal ccodes, It is
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worthwhile to note that tne customary law which
formed the basis of social order in Miger:a before
the imperialistic contact with the British, was
largely uncodified, The significance of the issue
of codification in this study derives trom our
conception of a code as expressed in this analogy:

A code is a building in which a particular branch

of the law of a country is housed, With the lapse
of time some rooms are not inhabited any more, while
new part of the law are housed in temporary
structures ..,.. clustered around the main building.
When the manager of the building (the le:islator)
concludes that the situation is getting out of hand
and needs correcting, he will remodel his building;
evict some tenants and assign others to new quarters,
build new annexes and pull down the sheds and

shanties that have mushroomed around the building.

This analogy may be an over-simplification of
the whole issue of codification, but it raises

relevant issues for our consideration in this study.

First it indicates that the form of the law is
a product of social construction: There is a
conscious effort on the part of the builders to
erect structures in which the laws of the nation
are housed (both in choosing the materials and in

gluing them together).



45

Second, given the situation in the analozy
whereby the manager could "evict some tenants and
assign other”, it becomes inadequate to determiue
the nature of thie law by its "form” only., It is
presupposed that a deeper understanding of the law

would involve a meticulous inquiry into the contents

And third, the frequency of the procedure of
“remodelling", "pulling down shanties", evicting or
assigning tenants, is determined not only by the
potentialities of the dbuilding, but also the mocds
of the manager. These "moods" to our mind, depend
largely on the ideclogical orientation of the manager.
The potency of any of these factors and the frequency
of "remodelling" are largely contingent on their
social, political and economic contexts, By way of
illustration, it is noted that while France still
has its code of 1810, Russian penal law had undergone

at least six recodifications since 1845.

In general, the foregoing clarification of our
conception of the form of the law confronts u3 with
two salient issues. First, do the classification,
language and construction principles of the Nigeria
criminal law enhance better understanding and
appreciation, or a disjunction of legal knowledge

and further ignorance, given "the function..... as
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one of communicating with the public® (Aubert, 1569)7
Second, coves the form of the law “represent a varitable
celetrz=ticn of social cohesion at the level o total
society® ans Durkheim would hold for all laws (ifunt 1978,

and j.ord Lloyd, 1979 for ¢laboration)?

It was Chukkol (1980) who observed that “it would
be injustice, bordering on tyranny to punish® pecple
for tbreaking! the laws they do not understand or know
to exist., This is particularly so under the prescnt
impression that most law makers in Africa ¥are
detezrmined to keep as many people as possible in the
dark, yet punish them where their conduct does not

conform to the law";

There is no African country where genuine e:rforts
are made to effectivelv publicize statutes. ‘When
the word “publicize" is mentioned in most ilrican
countries including Nigeria, it means little wore
than putting the verbose enactments into gszettes
and staking some in the offices of the Ministry of
Justice in the Urban centres. Under those
circumstances it is sheer fantasy to expect the
populace to be abreast with the laws meant to
regulate their conduct.

The issue of knowledge of, and/cr conformity
with, the law as raised above, relates fundamentally,
to the following questions: Whose value system
constitute the content of the law? Are the norms of
this value system internally cultivated or imposed

from outside the community in which the law operates?
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And how compatible and/or acceptable are these norius

to the generality of the citizenry?

The content of the law as operationalised iIn
this study includes, therefore, the following: the
proscriptions and prescriptions in the Codes, their
scope, and the enunciating principles and theories
that inform them vis-a-vis the underlying social
structure of the Nigerian society against which

they were generated.

Given the traditional function of the criminal
law as compelling certain acts and preventing
others, it is essentially a function of maintaining
an established, or establishing new paths of social
action and creating new values, This order or
social values is (are) mirrored in the content of
the law, The content, in turn, is a product of
specific theoretical or ideclogical traditions, A
critical understanding of the law and its operation
is usually sacrificed by pushing this interraciional
context of the content to the periphery. Thereflore,
the importance of contextualising the content of
the law, in the way specified here, for the
understanding of the law, needs no argument, It
guarantees inter alia, a more effective and Just

operation.
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The cotegory of 'Toperation' in the study of law
may not prescent wuch problem of understanding.
However., it is specifically conceptualised in tiis
study 23 the totality of the adiinistration of the
law which reveals the true meaning and direction of
the law, The scope of the concept is defined to
include an assesament of the way the police, the
Judge, and the prison official, handle the law
through the general perception and reaction of the

public to the law and its administration,

Rich (1975) had asserted that to understand
legal systens we must look behind the written 1aw'
of a country, to the government that administers the
law ~ for there is often a great difference between
the written law and the practices of legal
administration, PFor instance, the criminal law in
Nazi Germany or Stalinist Russia compared favourably,
on paper, with the law of other democratic countries.
But the administration of that law, it is alleged,

bore no relationship to the written word.

One has chosen to examine the form, content, and
operation of the law together in this study bhecause
of their theoretical and operational interdependence,
Everni among the traditional lawyers, the view is held
but not fully appreciated that it is not encugh

merely to look at the "form" in which a law is cast,
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one must also examine its Ycomtents' in order to
adjudicete on ites legality (Barry, 1981). Benthan,

a life~long law reformer "believed that no reform of
the substantive law conld be effectuated without a
reform of its form and/or structure" as an interrelated

element of the whole (Lord Lioyd, 1979).

In academic analysis, the categories derive
their fuller meaning when examined together: “form
(the physical side of law) and content (and operation)
presuppoge each other and can only in their mutual
coherence bhe the object of jurisprudence," Podgorecki's
(197,) representation of the categories in their
systemic relationship better attests to the methodolo-
gical stance adopted in this study. He says: "a legal
precept {form) can be regarded as vessel with contents
poured into it by the actual conditions of its

functioning (cperation),t

Significance of Study:

The theoretical and practical significance of this
gtudy derive directly from the problem and objectives

of the study as stated earlier in this chapter.

At the theoretical level, it is hoped that the
research will not only open floodgates to furtiher

socliological tneorization on the criminal law vis—a--visg
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tiie prevailing social order, but also cruse & re-
orientation in the teaching of law busasd on social-

scientific materizls,

For practical purposes, it is aloo noped that
the research would unravel the law: by loceting it
in its historical and sociological perrectives, the
realities of the proscriptions and prescriptions in
the law may be laid bare for better undorstanding,
This in turn would be valuable for pclicies on crime=-
control, administration of justice and ecorrections,
It may also serve as vantage point for craties of the
present socio-legal system in Migeria by leaving them

better informed than they have been,



NOTES

1. The thinking that law is either not necessary or
a repressive evil tc be done away witih is
contained in many works. These incluan
Plato's "The Republic" translated by Conford
(1941) pp.88, 115 - 118; Adam Smith'=2(1776)
Wealth of Nations"; William Godwins (1753) "Poli-
tical Justice"; and the sporadic writings of
Bakunin and Kropotkin (the leaders of the
Russian School of Anarchists), Concise
reference has been made to these works in
Lloyd, D. (1979): The Idea of Law: A
Repressive evil or Social Necesgity. Penguin
Bocks, New York. pp. 18 - 25,

2, Such efferts include the works of
(1) Austin, J. (1832): The Provénce of
Jurisprudence.beterminegd, LULoonday
- Press, New ¥ork, pp. 79-80.
(ii) Holland, T.E. (1916): Jurisprudence,
Clarenden Press, UxToFg. Pel 3.

(iii) Maine, H. (1920): Ancient Law, John Murray,
London, p.27.

(iv) Pound, R, (1959): Jurisprudence, Vol, 3.
Quoted in Lord Lloyd (1979):

Introduction to Jurisprudence.
Stevens & Sons Ltd,, Eaﬁaon. P.358,

3. It is in this respect that we understand tne name
the Germans gave to the medieval code of
Saxon Common law: Sachsenspiegel, meaning
"Saxon Mirror",

L, (1947), 12 W,A,C+A, 141. In accordance with the
local customary law, the Gwandu Native Court
sentenced Gubba to death on the ground of
wilful murder, The West African Court of
Appeal set the man free .on the ground that
the customary law definition of wilful murder
did net coincide with the English Criminal
Code, and as such the penalty was "“repugnant
to natural justice .....".
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(1951), 20 H.L.R, 6. Nameri, a Hausa man, caved

a thirteen-ycar-cld girl so violeatly that
she bled to death, Bairsmian, J., in the
Supreme Court at Kano held that the charge
of murder brought against the man could not
be sustained under $£.316(1) o: the English
Criminal Code., The maun was i prisoncd for
"mang laughter, No dcubt, the ordinary
members of the public, including the parents
and relatives of this poor girl, were
astounded,

(1925), & N.L.R. 110

The question of whose "justice" and "morality*

(good consclence) came out clearly in the

ruling of Wilson, J. in a Tanganyikan {az

it was then called) High Court Case - Gwao
bin Kilimo V, Kisunda bin Ifuti, viz: “To

what stundard.... does the Order in Council
refer,..,, 1 have no doubt whatever that the
only standard of justice and morality which

a British Court in Africa can apply is its

ﬁfg7British Standard" /(1938) Tang. L.%, (R)
03/ .

The extracts which express the views cited are

contained in Lord Lloyd (1979): Op, Cit.,
pp.108, 203, 223, 86, and 109 respectively,

This is a confessional statement from a highly

placed (doctoral) lawyer during one of the
interviews with him.

The Queecnland Code i1s the code which Sir Stephens

drafted in 1878, originally for England, 1In
the preamble to the Draft Code, Stephens
stated that the Code was meant to simplify
and cunsolldate the English common-law of
erime,

Prior to the political structuring of Nigeriz into

States (twelve) in 1966 (and later 19 in 1976),
there were three moin Regions in Niperio:
Western cnd Eastern Regions in the South, and
Northern Region in ligeria. These Regions
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encrged from the original colonial
Southern =znd Northern Protcctorates of
Nigerin, respectively, The period the
peorle in the North became disaffected
with the criminal code coincides with the
existing Regional political Structures

in Migeria.
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CHAPTER TWO

RESEARCH LESIGN

Loaw is regarded in thie study as a2 social
phenomenon with the centre of its gravity lying not
in juristic science but in society (Enrlich, 1962).
The ruvproach is that in order to know what it is, we
must know what it has been and what it tends to becone-

(Holmes, 1681)., 1In short it is a product of history.

In addition, it is held that greater understanding
is enhanced when law, like any other social pherouenon,
is put in its developmental context: the dialectics of
the Iorces that bring it into being, and shape its
dynamnics (in form, content, and operation). Put
another way, it is not enough to observe what happened
and when it happened but, in addition, to ask how and
why it happened, This is the tradition of critical
sociology in handling social phenomena (Turner, 1978;

Ake, 1'381 ) .

It is within the context of this tradition, and
with the stated objectives in mind that the methodology
for this study was designed in terms of the location
of the study, szmpling, variables, methods of data-

collection and techniques of data-analysis,
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Location:

Even though the topic of this study suggests a
nation-wide coverage, the consideration of research
econony renders a geographical restriction not only
obvicus but alse ratiovnal, In this regard only Kaduna
and Benrue States were chosen as the study areas. They
were chosen for reasons of "accessibility" and
convenience, Benue State being the State of origin
of the investigutor, coupled with one's familiarity
with the environment, was much accessible for the
collectiocn of the relevant data. Kaduna State is the
state of residence of the investigator. It was
therefore much more convenient for the investigator
to undertake Lhe numerous and necessary visits to the

rescarch locations within the state.

Specifically, two towns I{rom each of the States
were chosen ac the research locations: Kaduna énd
Zaria from Kaduna State, and Makurdi and Idah from
Benue State. In choosing these locations, some
factors werc considered: Kaduna and Makurdi, being
State Capitals, are metropolitan in populations and
outlook. iHaduna is an urban multi-ethaic town with
a long history as capital of the "north". The existence
of many Fed2ral institutions like Banks, GSchools,

Ministries, Industries etc, lends credence to the
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retropolitan nature of its population and general
outlook, Similarly, Makurdi, besides being the
capital of Benue State, is a multi-ethnic town with
some Federal institutions, More significantly, it
has recent experience of urbanization; and with the
attendant “strain® on the criminal justice systen,
the opinions of the law enforcement agents and the
general public were deemed v=zluable to the objectives

of this study,

Idah and Zaria were included in the research
locaticns for their “provinciality", in addition to
general consideration of “accessibility" and
convenience, Given the object of this study - to
examine in the main, the sociality of the Nigeria

criminal law - the "countrified" opinions which these

two locations guaranteed, were indispensible. In
addition Zaria is distinguished for its historical

gstatus as zn educational centre.

It should be mentioned that the proposal
approved for this study, indicated choosing Lagos
as one of the locations to represent the south where
the Criminal Code operates, while Zaria was to
represent the North where the Penal Code operates,

Proper as thal would have been, the limited tigg and
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finance at the disposal of the investigator did not

allow the study to extend physically to the Southern parts

of the country, However, the fundamental similarities
between the Codes and their principles of operation as
enuniciated in the Criminal Procedure Act and Criminal
Procedure Code respectively should nullify any effects of
this "apparent” limitation on the findings of this study,
Nevertheless, this limitation should be borme in mind
especially with regard to the inferences from the

empirical data which cover only the north,

Sampling:
The nature of this study is such that the boundaries

of the research population were not easy to delimit. As
such, the investigator deemed it more appropriate to use
the purposive - availability sampling method, Whilez
precise representativeness of the research population in
the samples wes not practicable under the circustances,
efforts were made to allow for a fair representation of
the various social strata within the sample catzsgories,
In order te allow for a wide spectrum of information,
hetsrogenous samples of 190 respondents were drawn frou
four major categories of people, viz:

(i) The Legal Professionals - A sample of 20

was drawn comprising of 13 Barristers/Solicitors, three
Legal 5ciwlars, three Magistrates, and one Upper Area
Court Judge, The bulk of this sample came from Kaduna

State. The size of and proportions within this
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sample, were largely determined by the peculiar,
situaation posed by the category. To mention onc of
suen peculiarit%%gzzggnerally speaking hardly agreed
to have time for "conversations" that are not directly

tied to their Y"official” duties and obligations,

Therefore, to obtain this sample of legal
professicnals,lspecific steps were taken. Ioxr tlhe
13 Barristers, the investigator =secured a conprehensive
list o1l the lesal chambers in Kaduna State, issued
from the Secretariat of the Nigerian Bar Association,
Kaduna Branch, Out of 51 legal chambers (as at
September, 1983) 20 (with about 50 lawyers) werec
selected, hased on the years their "proprieto: s~
were called to the Bar. Preference was given to the
chamters whose "proorictors” had been called uo the
Bar for at least five years as at 1983. In the
course of visiting the chambers, only in very few
cases were the "proprietors'" met: some had died,
retired, or were always "on tour". The option was
to approach the "younger" lawyers that were metl in
the respective chambers, For the legal Scholars,
the three of them were selected from the Law Faculty
of the ‘hmadu Bello University, Zaria. The selection
was bascd on those who teach criminal lsw; and only

the three1 were found to handle that particular course
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in the Faculty. All the Magistrates and the Are:
Court Judge were selected from the Zaria Branch of the

Kadunu otate Judiciary.

This sample~category was included in our research
population to allow for zn evaluation of legal
professional opinion on the major foci of this study.
The Hagistrates and the Area Court Judge in particular,
were chosen instead of the personnel of higher lepal
Jurisdiction (e.,g. the judges of the Courts of appeal),
because it is shown by the existing studies that over
90% of criminal cases in lilgeria are handled at the

Magistrate and Area Court level.

(1i) The Police

A sample of 30 policemen was drawn largely from
Benue State. 1t was ensured that almost all the ranks,
ranging from constable to Commissioner of Police, were
included in this sample. This sample being cobiained
largely from Benue State finds explanation in the
factor stated earlier on a general note: the much
needed cou-operation was received mainly at Idah and
Makurdi Folice Headquarters, where the investigator was
familiar, However, being a Federal Institution, about
50% of the respondents in the sample indicated that they
had - served in other parts of the country. It should

also be wentioned that a considerable proportion
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(about }j0%) of the policemen at the time of the
interview, were not indigenes of Benue State., The
point her¢ is that their opinionrs could not be

categorized as "local",

The police sample was obtained after the
investigator had sought for permiséion from the
Divisional Police Officers (D,P.0.) in the resprctive
locaticns., This was by presenting an introductory
letter from the Department of Sociology, A.B.U,, Zaria
to the Divisional Police Officers, with a brief
explanation of what the study was all about., With
the permission granted, some of tne police who were
on duty on the day the investigator visited the Police
Headquarters in the respective locations, were

selected, bearing in mind their ranks,

Regarding the position of the Police in the
Nigerian criminal justice system, therc can be no
question *that it is very crucial, Needless to say,
the whole process of criminal justice normally
starts from the Police, Therefore,
their opinion @n the criminal law in Nigeria relative
to our objectives is invaluable, Hence the inclusion

of this sample in the research population,

(iii) The Prison Inmates

A sample of 50 was drawn from this category of the
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population for this study., The size is made up of

30 convicts and 20 on remend-awaiting-trial, In all,
J0(25 convicts, 15 on remand) were selected from Idah
main srison, and 10(five convicts, five on rewend)
from Kaduna Central Prison, The respondents were
selected from the lists of "court warrants" with
which the inmates were admitted. The warrants
contained essential information such as the court of
referral, the offence committed, the place of
committal, the type of sentence, etc. The selection
was made from only those convicted for, or accused of,

specific criminel offences,

Given the present state of "correctionzl system"
(policy?) in Nigeria whereby a large proportion of
convicted and accused persons end up in prisons, it is
considered in this study that the opinions of this
group oi persons would be informative and uscful: it
is they who have gone through the whole proccss of the
criminal justice system., They are thus the rcadily

incdentifiable "ecnd-products" of the systenm,

(iv) The Public

Whatever conception of law is held, “public cpinion
is fzast becoming the yardstick of legal validity®
(Ogwurike, 1979). However, it has not been cesy to

conistrue what "public opinion" is. For instance, in
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Peel's view, public opinion is "that great compound ol
folly, weakness, prejgudice, wrong feelings, right feeling,
obstinacy, and newspaper paragraphs - a confused mixture
of wrong-hcadedness, good sense and ephemeralty "(Juoted
in Silvery, 1961), This does not seem to lead us out >f

the difficulty of what is public opinion.

¥hat 15 done in this study was to determine the
"relatively enduring attitudes" of the public towards
specific legal issues in the Nigeria criminal law., It
is assuned that these "attitudes" (opinion) rest on tie
moral values cof the society which could be used to
socially evezluat= the extent to which the form, contantl

and operation of the Nigeria criminal law are rationalised,

For tihis purpose, a sample of 90 respondents was
drawn from Kaduna and Makurdi: 60 and 30 respectively,
In drawing this sample, the populations in the two
locations were divided into four zone/clusters, respec--
tively. A specific number of respondents was then
purposively selected from the various social strata
within each zone. The size of each of the various somples
is ultimately determined by the researcher's judgement of

its adequacy for the present purpose.

Variables:

The pieces of information required from the
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various s~cmples identified in the foregoiny were
based on the following variables, To charccterise

rnd contextuzlise the opinions of the rcspondents,

the variables examined include age, sex, stote of
origin, religion, level of education, occupation

and vhere necessary, other background varisbles such
as parental education and occupation. In addition

to these varisbles, the following were 21sc examined
for the prison immates category: the type of offence,
the pre-prison status of the offendcr, the disposition

of the case, and the "grounds" for the sentence given,

However, the most basic variables cxocmined in the
study are the following: the structural or anization
of the law; the statutory language in whicio the law
is cast; and the scope of criminflization, Cthers
include the public conception of the Police, Court,
and Prison in Nigeria; and the generzl orientation
of the Nigeria Criminal Law., These variables were
selected for examination with a view toc ascertaining,
describing and assessing the form, conteat and

operation of the criminal law,

It is noted that in examining the varliables the
data from the primary and secondary sources, cocllected

for this study were also liberally used, Lowever, in
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order to streamline the analysis of these data on
these variables, a numnber of apecific offernices in
the Nigeria criminal law were selectec ‘or
jllustration: adultery, bigamy, perscnation, assault,
theft, robbery, burglary, forgery, fraadulent false
accounting, corruption, and defamation/scdition.
These offences were purposcly sel:cted beczuse they
are said to be pervasively committed and;or iriable

in the type of courts sampled for the study,

where culpable homicide (murder) would
illustirate the point better, it was us2d since the
Magistrate Courts have the jurisdiction vo hold
preliminary inquiries into such charges, or to
prepare proofs of evidence (though without the
authority to try them) for prouable t;ansmiaalon to

the high Court.

Method of Data Collection:

Reczuse of the nature and nioneering status of
the study, the selectiecn of sources froa where
relevant and adequate data could be generated had to

be eclectic.

(i) Documentary Sources:

These include, the textbooks on the suvstantive

law especially at the staze of background iaformation;
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tne Codes end Law Reports, in an a2ttempt to ‘pin down
what exactly the law is; and the Police, Court, znd
rrison records with a view to mzpping the dir-ction

oif the law in operation. In search of rel:cively
wdequate deta, a number of other but complementary
methods of data collection described in th: remainder
of this section, were used, The apprcach proceeds on
the assumption that the social rescarcher scvercly
limits his ultimate ability to understand his subject,

who limits himself to a single method,

i few more details on the consultation of legal
mazterials should be in order., In addition to
meticulously examining thc available legal literature,
efforts were made to examine some court records
including the "Minute books" and case files from Idah
Chief Magistrate Court, Idah, and the Chief Magistrate
Court Daura Road, Kaduna, This was aimed &t coming
to grips with the court-handling of the criminal law,
and the real questions nf law and sociology zs
they relate to the form, content and operation of
the law, Similarly, the prison records in both
locations wcre consultcd. The concern here wze
determining the court that, more than othors, “ises
imprisoninent as its main mode of disposition; the
age z2nd status distributions of tnose that usvally end

up in prisons; the model length of sentencing etc,
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In closing this sub-secticn, it is v.ry important

te specify that the Penal and Criminal Codes of Nigeria

were studied analyticaelly and synthetically, This was

aimed at figuring out the underlying geacrol nhilosophy
tor the crime definition, and punishment in the Nigeria
criminal law; describing and assessing the ccope of the
proscriptions and prescriptions; and identifyving and
describing the way they are cast in the statutory
structure and language vis-a-vis the sccial relations

that the law was "designed" to regulate,

The choice of these two codes was inilucnced by three
main considerations: first, they contain thc bulk of the
Nigcria Criminal law as earlicer stated in chapter one;
second, they are operated "exclusively“ in the Northern,
and douthern parts of Nigeria respectively; and third,
they contain, mostly, common-law crimes wiich are more
susceptible to the methodological stance adopted in
this study. 1t is argued that an exposition of
comwon~law crimes must set off on an historical path
to investigate legal developments, This allows for
effective definition of the crimes and the expounding
of their essential elements contextualiscd i their
socio~historical rcalities., Besides, it allows for

more utilization of comparative materials which are
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very egsential to the methodology of the sociclogy of
law., Moreover, by requiring "mens rea" along with
actus reus" (actus non facit reum nisi mens sit reaz)
the common-law crimes, more than most of the statutory
crimes, entail more sociological considerations in

their determination,

(ii) Interview Schedules:

Given the fundamental differences between the
varjous samples of the research population, separate
structured-interview schedules were prepared and
administered accordingly. The Interview Schudules were
tailored towards eliciting information on the variables

specified earlier in this chapter.

The interviews were held between July and Ccteber,
1983, The method was costly (finance-wisc, time-wise
and travel risks) but the advantages of the “purposive
conversation™ could be said, in the ultimate, to offset
the cost. Though the two-hour average duration of an
interview with one respondent was strenous, the face=-
to-face encounter provided opportunity for guaging the
“gruthfulness" of the respondents information; for
adopting the language better understood by each
respondent; and for being flexible to allow for

clarification of questions and responses; cte,
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It is considered important at this juncture to
specifically inform the readers of this study that
the investigator could not 2c¢t the legal professionals
to grant audlience for interview in spite of the
efforts mede in that direction. In the circumstances,
the only alternative was to leave the interview
schedules with them to coumplete at their own
“convenience", The situation was however envisaged.
As such, efforts were made at the preperatory stage
to structure the schedule meant for this category in
a way that it could be filled like 2 guestionnaire

when necessary.

In order to assist the investigator, two
research assistants were employed and traineé to
conduct the interviews for the public sample whose
Interview Schedule did not entail technical/

professional discussions,

Generally, interview occupies 2n important
position in social science research., Experience from
social surveys has shown that:

the man in the street (or market, office, or
house), is unlikely to have @ny considered
basis for evaluating a problenm with which he
was largely unfamilizr %or even familiar)
until faced with an interviewel cweeee- « Yet
the ease with which he gives an opinion on
most subjects suggests that there must be

some underpinnings or precursors of an opinion
waiting to be tapped (Silvey, 19¢1).



69

This understanding informed the choice of interview as

one of the iethods for collecting deta in this study,

(1ii) Direct Observation:

One of the objectives which this study has scught
to pursue (i.e. describing and assessing the practical
operation of the law) renders "direct observation®
one indispenssble method for the study. The method
has even been regarded, in some circles, as the best.

For instance, Barnard holds that

the best way to learn how the courts work is to
go and watch theMe——e—n—— . The rules which govern
the process of law enforcement only become
comprehensible when they are seen in action: in
the abstract, they seem a hopelessly abstruse

and gonfuslng muddle (Quoted in Atkinson et., al.,
1979).

In the course of interviewing the police in their
stations, the investigator had the opportunity to
directly observe the goings-on at the stations. Also,
visits were paid to the Chief Magistrate Courts (at
Idah and Kaduna) particularly to observe the court
proceedings. The interviews with the prisor inmates
also provides an opportunity to observe "day routines™
in prison yurds: morning parades, instructions and
labour; adiuissivn and discharge processes; interactions
among the prison inmates; and the feeding and other

general arrangements,
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The exteunsive reading of relevant literature,
the examinaticia of documents, and the opinion survey
conducted in this study, produced a large amount of
data. As such to summerise and describe them in a
manner that they could yield "answers" to the problem
posed by the study and to link these answers to other

available knowledge was onerous and tedius.,

At every stage of the analysis and interpreta-
tion, various methods were used concurrently. The
bulk of the secondary data (from literature and
records) was handled manually since they are

virtually qualitative,

On the other hand, the bulk of the data from
the Interview Schedules were coded and converteq
into computer--readable form, By using the Statis-
tical Package for the Social Sciences (S5.P.S.S.),
frequencies, scme central tendencies, and measures
of associations were obtained. And the extensive
background reading provided a solid basis for the
interpretaticns of the data in relation to the

objectives of the study.

Difficultics and Experiences ir the
ﬂoqyse ol the Study

It is cnvisaged that this study would provide a

foundation fuvr, or provoke, further re¢scarch. It is



V di

therefore pertinent to highlight soase of the et o)
difficulties and/or experiences encouitered in the
course of the study. They could be informative and

cautionary,

First, the abstract nature of the "Law in the
book" posed a  serious problem for Lue conceptua-
lisation and operationalisation of ithe research-
problem at the initial stages. The concequence was
that the "over-ambitiousness" of the study was not
realised until one had plunged inrto it, The
reverberation was felt at every stazze of the study
though in a dimirnishing sequence, The difficulty
could have been minimised were law to Le @ discipline

with a tradition of empirical socizl rcsearch,

Second, the time of the interviews coincided
with the 1983 general elections. Therefore asking
guestions relating to the law of the land and the
general morality of the society at such a time
naturally generated suspicion from tl.c respondents.
Extra time and energy were expended to reduce the

suspicion to a controllable proportion,

Third, there was the language problem, In some
cases particularly among the prisoners and public

samples, some respondents did not understand English
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well eaoush or at all, To translate the Statulory
language (which was already technical enough to be
ambigious) into other indigenous languages was

imnense and tedius,

Fourth, the coding of some Interview Schedule
data posed serious difficulties. The situation arose
from two sources. One, failure to question and
scrutinise the completed Interview Schedules submitted
by the Research Assistants at the time they handed
them in: they were unable to recall nd explain
certain inadequacies found in some of the Schedules
when their attention was drawn to them later, ‘'wo,
the conversion of the Interview-3echedule for the
legal professionals into seli-administered
questivnnaires weant that the omissions and
misunderstanding of some questions and ambiguity in

some answers could hardly be checked and rectified,

And finally, the investigator wishes to express
his awarenesa of McBarnct's (1981) observation that
"taking the appreach of examining law..... has meant
taking on board data, more normally associated with
'lawyers' law' than with sociclogy®. One is also
avare that the risks of doing this are many: one,
being accused by socioclogists of being unsociological,

two, being accused by lawyers of intrusion into their
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domain by an amateur; and three being accused by
‘purists' of being eclectic. In spite of these risks,
however, the investigator dared, being of the bhelief
that such indulgenice is"necessary ---- if the

sociology of law is to..... become truely a sociology
of law"., It may be recalled that one of the objectives
of the study is "to make suggestions regarding the

task of, and orientation for the sociology of law as

an emerging discipline in Nigeria", More .importantly
the indulgence stems from the realisation that bhehind
the screen of the formal rules, or the often mystifying
disputes of lawyers,stands the real question of

sociology.

There is no doubt that the problems identified
in the foregoing are important to note. It must
however, bc¢ emphasised that they did not affect the
validity or reliabili-y of the findings of this
study. Wwith much reading of related literature, and
useful discussions with some academicians of
recognition in this study area, one was ablc to
overcoic the initial difficulty of conceptualization
and operationalisation of the research problem, With
patience and tact, the suspicion generated by the
prevailing political atmosphere, was brought under

effective control., The problems of language
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and coding were surmounted with methodological
insights, And finally, notwithstanding the risks
encountered in the course of traversing the very wide
terrain of this study, it is noted that researches of
this nature remove one from the academic enclave and

expose one to the floodlight of empirical realities,
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2.

NOTES

Incidentally two of these scholars are non-

This

Nigerians, However, they had eact lived
in Nigeria for a very long time sucn that
their opinions on the matters under scudy
could be considered largely "Nigerian®,

means that there is 1o crime without a
fguilty mind",
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CHAPTER THREE

THE FORM OF TH: CRIMINAL LAW

¥ngels rightly obuserved that "it is the old
story (that) form is always neglected at first for
content® (Quoted in Cain, et, al., 1979). In other
words man's putting of great stress on the content,
and quite often to the neglect of the form, of his
creation is a practice with a long history. Genersally,
the existing scholarship ir the field of law nad
consciously or unknowingly subscribed to this practice:
most of the referernces to the form of the law appears
only to be incidental to the vcluminous works on the
operation (and, to a lesser extent, content) of the
law, In the process, the importance of the form %o
the general understanding of the law had usually been

neglected,

The effort in this chapter is to identify and
descride the form in which the Nigeria criminal law
is cast and thereby demonstrate, ultimately, the
sociality of the form as a way of enhancing a more
proper understanding of the law, This effort proceeds

on the expectation that the form of the law in any

sociely is the product of sociological variables such
as the level of civilization, the type of socio-

economic formation, or the whole socio-historical
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experisnces of that scciety. Put differently, it is
presumed that "the manner in which a legal system
organises into compartments the many types of conduct
which it holds to be punishable by the state is the
product of ite history" (Hurchell, et, al., 1970). It
is also pres.umed that even the smaller (basic) units in
statutory construction like legal semantics are likely
to have this socio-historical context such that "a
property-owning society will naturally define deviations
(offences) with reference to its property concepts®

(Freeman, 1974).

Pursuant to the erfort stated in the foregoing,
two broad elements of the form of the law are delimited
for examinaticn, sociologically: one, the structural
organisation of the legal norms; &and two, the language
of their expression in the Nigeria criminal law, In
the end a general explanation is attempted for what is

observed in both areas.

The Structural Organisation:
The attempt here begins on a general observation

that incongruencies and confusion pervade the
classification of offences, and the arrangement of the
parts, chapters, and sections in the Criminal and Penal
Codes of Nigeria, The remainder of this subsection is
devoted to demonstrating the validity of this general

assertion,
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Broadly speaking, two main modes of classification
are identifiable in the Nigeria criminal law:
classification according to punishment, and classifica-
tion according to trial (Fakayode, 1977). These are

explicated below,

For the purpose of punishment the offences in the
law are classified into "felony", "misdemeanour", and
"simple offences”, Section three of the Criminal Code
defines these categories thus:

A felony is any offence which is declared by law

to be a felony, or is punishable without proof of

previous conviction, with death or with imprison-
ment for three years or more,

A misdemeancur is any offence which is declared by

law to be a misdemeanour, or is punishable by

imprisonment for not less than six months but less
than three years., All offences other than felonies
and misdemeanour are simple offences,
In the Penal Code there is no guch express
classification of offences, similgr to that in the
Criminal Cede, However, the maximum punishments
allocated to the various offences in the Penal Code are
harmonised with the ones in the Criminal Cede such that

the offences can be classified using the categories in
the Criminal Code, Chapter four, Section 26 of the

Criminal Proeedure Code which sets out the mode of
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Pollce=Arrest for all offences in the Penal Code also
revesls that 2 similar principle of classiivication is
teing observed in the Penal Code, 0Of the whole 289
oftences in the Penal Code, 149 are punishable (as
felony) by imprisonment f{or three years and above; 91
{as misdemeanour) by imprisonment for less than three
years but not less than six months; 20 (as simple
offences} by imprisonment for less than six months; and
29 by unspecified punishment. It is deducible from
this point that the principle of classification
according to punishment prevails in the structural
organization of the Penal Code much as it does in the
Criminal Code, the absence of the use of terms like

felony and misdemeanour in the former, notwithstanding.

For the purpose of trial, the offences in hoth

Codes are classified into indictable and non-indictable

offences. An indictable offence is "an offence which
on conviction may be punished by a term of imprisonment
exceeding two years, or by imposition of a fine
exceeding #00.00, or which is not declarcd by the
written law creating it to be punishable on sumnary
conviction” {Obilade, 19739). All other offences are

non~indictable.

The twe afore-mentioned modes of clagsification

are of heuristic importance to the purpose of this
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chapter, Given their principles, offences such as
theft/stealing ($.390 C.C., 286 P,C.); bigamy (5.370
CuCae, 38, P.C,); murder/culpable homicide (3.310 C.C.
220 P.C.13; assault (S.252 C,C,, 264 P.C.); fraudulent
false accounting by servants or clerks (S.438 C.C.);
Official corruption (S.98 C.C.; 115 P.C,); etc are
felonies 2nd indictable. Adultery (S.387 P.C.);
unlawful assembly (S.69 C.C., 102 P,C,); defamation
(S.373 C.C., 392 P.C.); etc are misdemeanours. Others
such ag vagrancy/idleness (S.249 C.C., 405 P.C.);
impersonation (S.484 c.C.., 133 P.C.); etc., etc., are

simple offences,

The offences specified above are the ones mostly
used for illustrations in this study. And by locating
these offences in their respective official categories
as stated above, the assertion earlier made concerning
the nature of the structural organisation of the ligeria
criminal law (i.e, that it manifests incongruencies and
confusion) can now be demonstrated, The issues
considered include the logical unity, coherence, and
the degrec of harmony within/among the respective
categories of offences in the law on the one hand ana
between these and the social values and understanding

of the Nigerian populace on the ether,

Logiccl unity  in this context is éﬁsentially
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the issue of relevance and congruence: do the legal
norms, by their existing official grouping, reasonably
belong to the various varts in which they zre located
in the ligeria criminal law? In other words, do they
exist in their proper contexts such as would make for
easy identification and better understanding? As for
conerence, it is used here with regard to the texture
(i.e. the manner of composition) of the legal norums,
particularly within their official categories. Is the
relationship or connection among all the relevant norms
intelligible, clear and lucid? Where certaintyv and
clarity are missing in the form of the criminal law

in particular, obscurity and confusion would reign,
Lastly, harmony as used here refers to systematization
and order. Is the arrangement of the parts, chapters
or sections in the Nigeria criminal law orderly? Does
it signify an order of importance, identifiably setting

out the priorities and aspirations of the society?

The examination of the issues specified above,
focuees essentially on the extent of their sociological
rationalisation. That is to say, it is directed at

exposing whether or not the legal norms vis-a-vis their
grouping, texture, and order in the law are couched in
conformity with, or are adapted to, the social

understanding and value system in Nigeria, In doing
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this, the opinioneg of the lawyer responucnts are
largely relied upon because, by virtue of their
training, they should be mosgt familisr with this
matter. Table 1 vresonts their opinions on the
logicallty, coherence ar otherwige of the classifica-
tion of the Nigeria legal norms.

TABLE 1: LAWYERS' DESCRIPTION OF THE CLA3SSIFICATION

TN THE NIGERTA_CRIMIRAL TAW REGARDING
LOCTCILTTY AND COALHEICE:

DESCRIPTION % N
Logical, Coherent/Neatly arranged 25
Ii1logical, incoherent/Haphazard,
Overlapping. 50 10
No Opinion = ) 25 5
TOTAL 100 20

A it Pa——

Table 1 shows that the classification of the
legal norms is regarded by two-thirds of the lawyers
who offered copinion on the matter as inccherent and
haphazard, The strength of this finding is affirmed
by the overwhelming positive responses by the lawyers
that it is desgivaoble (75%) and feasible (60%) to
arrange the offences in a logical and coherent manner
(in this case, on an ascending or descending scale of
social danger,; and with internal unity) instead of

what exists =t the monent,

In order 1o illustrate the finding in Table 1,

the opinions of the lawyer recporndents were also sought
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on the classification of two specific criminal cifences,
The first concerns the lawyers' view on gost-stealing
and its conceptior in the law. In the Nigzeria criminal
law, all forms of theft are felonious and the trestment
gilven to goat-stcaling in most of our courts affirms
that it is regarded as a felony, Vhat is the lawyers'
viev on this matter? On 'the whole, 65% of them
indicated that goat-stealing sheuld be a simple offence
rather than a felony as conceived in the law, The
reason given was that the scriousness with which an
offence is viewed should be commensurate with the
position of the object of thg offence in the wider
economy and society. Goat, in their opinion, does

not occupy such a crucial position.in the Nigerian
socio-economic thinking., Deducing from this opinion
thercfore, it is illogical to lump together all kinds
of theft, including goat-stealing, as a felony without

duc regerd to their peculiar gociological contexts,

The second illustration relates to personation

by wearing dress or carrying token used by public

servant, Simply put, this ¢ffence focuses on the
situation where someone who, not being a member of

the urmed forces, wears a police or army uniform "with
the intention that it may be believed that he belongs

to that class of public scrvant" (S.133 P.C,}. By
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the official classification, this offence is a simple
offence, Wwhat category did the lawyer respondents
consider arpropriate for this offence in the Nigerian
context? The survey showed that 50% of the respondents
considered it more appropriate to classify perSonation
in Nigeria as felony; 30% as misdemeanour; and 20#¢ as

simple offence,

Those who would not consider personation as a
simple offence, put together, makes the opinion of the
respondents on this matter, more overwhelming. As for
the reasons for their opinion, while 35% did not give
any, the remaining 65% held that personation of the
Kind discussed here serves as a cover for more serious
offences against the state. Therefore, it is illogical
and largely unrationalised to view the offence mildly,
Again, this finding affirms the general opinion of the
lawyer respondents on the nature of the structural

organisation of the law in Table 1,

In presenting findings ;n a general level as done
in the foregoing, certain pecvliarities, where they
exist, may be masked., To awoid this, variations within
the afore-mentioned findings, in relation to some
independent variables, are considered, It is found
that at ,0% level of significance, no gignificant

relationships are identifiable. However, given the



g5

explorctory nature of this study, one would 1like to
bring into focus the strong tendencies in some ol the
correlations. The consideration is that there 1g a
strong tendency where the value ol the Crummer's V, is
HLoor vore., In this regard, twe of the correlarions
are ldentified and presented in Tables 2 and 3

respectively,

TABLE 2:  LAWYLRS' OPINIGN ON THE CLASSIFICATION OF
GOAT=-STEALING BY AGE OF THE RisrONDENTS

'GOAT-STBALING' A FELONY?

AGE (YRS) YES(%) NO{%)__ DEPENDS(4)Y TCTAT(N)

20 - 3h 57.2 35.7 7.1 1

35 and above 0 80.0 20,0 6
TOTAL(N) 8 9 3 20

— s [T ey

Chi~square = 1,66 (df, = 2); not sign,; Crammer's V=,,8
In Table 2, the view that 'Goat-stealing' should not

be a felony is stronger among the lawyers of the age

of 35 and above than those of 3l and below. Further,

it is interesting to nete that while more than half

of those In the 34 and belew age category viewed goat-
stealing as 5 felony, no one among the older generation
held such view. This may be difficult to construe,
except that the age distribution follows the "state-of-
origin" distribution i,e. the younger lawyers are

likely t6 be from the northern part of the country.
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PABLE 33 LAWYERS' OFINION ON  GOAT-STEALILN. _ BY 1THE
STATE OF ORLGIN' OF THE RESPONDARTS

| GOAT-STRALING & FELONY?
STATE OF ORIGIN YES(W) NO[%)  DebENDS(x) ~ WOTALINY

e e

HONLNIGTRTIANG 0 100 0 2
SOUTH 25 62,5 12.5 8
NORTH 60 20 20 _ 10

TOTAL (N) 8 Q 3 20

- ek bk s

Chi-Square = 7,10 (df.=4) not sign. Crammer's V = L2

The tendency in Table 3 is not in doubt. Considering
Nigerian respondents exclusively, the lawyers of
northern origin seemed to favour the existing
classification in the law with respect to "goat-
steasling" as a felony, than those of southern origin,
This does not vitiate the overall position of the
respondents which weighted heavily against the existing
classification of this issue in the law. The importance
of the finding in Table 3 is that it reveals a tendency
which 1s theoretically significant: goat is mcre
valuable in the economy of the north; therefore, the
opinion of the lawyers from the north is more likely

1o be influenced by that fact than it would influence

those from the south where goat may not be as ¢crucial.

The tendencies observed above further reinforce the
afore-~mentioned view of the lawyer respondents on the

structural organisation of the Nigeria crininal law,
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More importantly, this finding indicates that behind
the formal appezrances of the lawyers, stand attitudes
to law which bear the marks of their social-cultursl

bacisground,

Lu order to allow for & more broad-bascd
examination of the aspect of the form under discussion,
the opinions of members of the public were sought on
similar issues viewed in the Nigerian context. One,
should bigamy be in the same class of felonious
offences as murder? And two, what should be the

adequate reaction to personation? These issucs are

examined below, one after the other.

In the Nigeria criminal law, the offence of
bigamy is committed when "any person who, having
husband or wife living, marries in any case in which
such marriage is void by reason of its taking place
during the life of such husband or wife" (S5, 370 C.C.,
384 P,C,). The offence is punishable with impriscnment
for seven years (and with fine, in the Penal Code),
Hence, it is a felony and it is indictable. Apart
from putting bigamy in the same class with offences
like wurder, robbery, etc, the prevision projects it
as more serious than rioting armed with a deadly

weapon (S.107 P.C.); unlewful possession of humen head

5.219 P.C.); theft ($.287 P.C.); etn; etc; by

punishing it wmore severely than any of these other
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Table !} presents the public reaction to the validity

of tne classification specified above.

TABLE_&: PUELIC HESPONDENTS' OPINION ON THE
— TLASSTFITATION OF BIC/NY WITH MURDER
TN CNE CLASS™
BIGAMY AND MURDER
IN ONE CLASS % N
Yes, they should 11.1 10
No, they shouldn't 76.7 69
Can't say 12,2 ki : S
TOTAL 100.0

Table I} shows that over three-fourths of the

respondents did not consider that bigamy should be in

the same class with murder,

Those who held this

opinion against the existing classification maintained
that bigamy should not be an offence in Nigeria. Their

reasons converge in the positon that it is unreasonable

to create the offence of bigamy in a society that is

largely polygynous.

The second issue on which the opinion of the public

respondents was sought is personation in Nigeria, The

approach is to determine the social classification of
this offence, using the type of penalty the public
consider adequate for it. Table 5 presents the

respondents' reaction,
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ELSEEL;; PUBLIC OPINIGN Qy THE ADEGUQEE;J&K}EE
TTR PURCONATION
LENGTH/ A CUNT -

TYPE CF PENALTY (MODAL) N %
Inprisonment €0 months 73 81.3
Fing/Corpensation H500 10 1.1
Caning/Warning 2ly strokes(cane) L 4.5
Can't say - 3. ... 3.3

TOTAL - 90 100.0

G —— - .

Table 5 shows that, either by the recommended length
of imprisonment or the amount to be paid as fine or
compensation, the respondents' view puts personation
in the felony-category of offences. Those who
recommended imprisonment overwhelmingly held that
personation by a sane person, whether it is with
intent to defraud or not, is dangerous in the Nigerian
context, They liberally recollected cases of dubious
people going to villages and/or parading the highways
in police or army uniforms. The non-rationaiisation
in the law with respect to this issue is firmly
suggested by this finding.

To find out whether the opinions manife-ted by
the Toregoing findings were influenced by any social-
cultural (e.g. age, religion, ethnicity, etc.,) biases
in the samples, they were cross~tabulated with a host

ol independent variables for further analysis: there
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was no statistically - significant relationship
between: the opinions and any of the independent
variables., A few of the relationships presented
in tabular form (Table 6) should help further in

making tnis point,

TABLE 6: THE RELATIONSHIPS BETWEEN THE PUBLIC
S——— OFINTONS ON THE CLASSIFICATION OF BIGAMY

PﬁHSUNITTUﬁT7ﬂHT1REETTNﬁEPENﬁEWTWHUﬂSGﬁEQ
VALUE OF
RELATIONSHI P
CROSSTABULATED VARIABLES x° _df REMARK
Not
Opinion on Bigamy by Age 3.77 6 significant
W& 4w Religion 1.01 2 v
" " . " State of Origin 2,92 2 "
Opinion on Personation by Age 11.46 9 "
W T " ] " Religion L.9h 2 "
it “ W 1§ n State Of
Origin 5.8, 3 .

. " ’ " by Education 10,78 9 "

- - —— et

Needless to say, with regard to the specified
illustrations vis-~a-vis the findings, there is a
relatively high consensus among the public respondents
on which thie independent variablés coula not cast any
reasonable doubt: in spite of the varied sociological
backgrournds, a majority of the respondents were of such
view that essentially indicates incongruencies between

the legal and social perception of the issues,
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In udditiop toc the foregoing opinion of lawyars
and membazrs of the public (which is supportive of the
earlier assertion of incongruencies and confusion in
the for+ of the law), a meticnlous examination ~I the
Criminal and Penal Codes reveals these very features,
That is, the haphazard and/or hairsplitting manner in
which the provisions in the law are organised, In the
Criminal Code, “Parties to Offences" appears in Chapter
Two of Part One, while "Accessories After the Fact”
closes the Code in Chapter 55 of Part Eight. By the
logic of harmony, the two issues should be in the same
chapter because the main ingredients in both provisions
seem to be closely related to themselves, The presen-

tation of assaulting and/or obstructing public servant

on official duty in the Penal Code reveals similar

characteristics. This offence is scattered in threce
separate Chapters: 9(5.112); 10(S.148); and 18(5.267)
which have different titles., Yet the ingredients are
basically related: that there was aésault and/or
obstruction; and that the person assaulted must be a
public servant acting in the discharge of his duty as

a public servant,

Also within tiie Chapters in the Codes, offences’ are

seen to be created and put in separate sections Jjust
by hairsplitting. Sections 119 and 122 of Chapter 10

of the Penal Code provide an example. In section 119,
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whoever bteing a public scrvant accepts or attempts
to obtain for himself ....... any valusblie thing
without consideration or for a consideration which
lie knows to be inadequate ..svsevessss 8Shall be
punisihed with juprisonment for five years
[Maximum/ or with fine or with both,
Section 122 also provides that:
Whoever being a public servant in his capacity
as such dishonestly receives from any person any
money or other property which he is not authorised
to receive or which is in excess of the amount
which he is authorised to receive, shnzll be
punished with imprisonment for five years
/maximum/ or with fine or with both.
In terms of meaning, the subject matter of these two
sections are essentially the same [i.e. abuse of
official position (Richardson, 1967)/ and should

therefore have been presented in one section,

Another example, this time from the Criminal Code,
will suffice to further illustrate this aspect of the
form, Section 438 of the Criminal Code provides that
a clerk or servant is guilty of a felony and liable
to seven years imprisonment who commits fraudulent

false accounting. The next sectien (439) also provides

that a public cfficer is guilty of a misdemeancur and

Lirle for two years imprisonment who commits false
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accounting, Here again, the ingredients of the two
offences are not different in substance to justify
beingz separately presented, This observation is
Turther sustained when one cbnsiders the opirion of
the lawyer respondents on how the word servant is
usually interpreted in the Nigerian courts, More
than half of the respondents who expressed their
opinion said that servant has usually been interpreted
broadly to include all categories of public employecs,
This finding would suggest that section 439 is

superfluous,

Again, Chapter 13 of the Penal Code is titled

Public Nuisance., Among the offences punished under

this Chapter are: sale of adulterated food, drink, or
drugs (Sections 184 - 193); obstruction of line of
navigation {,194); going on riots by public employees
(5,195); singing obscene somgs (5.203) etc. These
3egal norms do not, &t least on the surface, belong
together. In addition, this Chapter, like many others
in the two Codes, contains offences which attract only
six months imprisonment alongside with those which
attract three tc sewven years of imprisonment, And it
may be mentioned in passing that even though this
chapter deals with Public Nuisanee, it does not contain

idleness anc vagsbondry which should be parts of a

logical whole.
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Anothier example in Chapter 27, of the Penal Code;
titled sgdition. This chapter deals with sedition in
general, 1n addition, it punishes whoever unlawfully
Vtakes part ...... 1n any exercise, movement, evolution
or drill of a military nature ...." (Section L422). “hat
is difficult to construe here, is how “unlawful military

drill® forus a logical part of the offence of sedition,

All the illustrations cited above strengthen the
empirical findings that were reported earlier in this
confirm
subsection. Therefore, they further tend tofthe gentyral
notion about the structural organization of the law wiich
was stated at the beginning, and reiterated throughout
the length and breadth of this subsection, The next sub-

section is an examination of the language of the law as

an integral part of the form of the law.

The Language:

By and large, Jjudgements in law have progressively
been governed by linguistic factors (Brigham, 1978).
Pertinent also is the fact that apart from having its
own technical voecabulary, law uses ordinary language
in a special way. In either of these situations,
language iu considered very important to the whole

legal enterprise, including the enactment and
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enforceren’. of = law, its social understanding and
acceptance =5 vell as obedience 1o it, The language,
in a particular way, gives expression to the kind of
consciousness that informed the law and its

administratiorn,

In order to better appreciate this importance of
language, forming part of the form of the law, this
subsection sceks to tackle one main question: does the
language of the Nigeria criminal law ~ the words, the
way they are strung together and presented -
effectively comaunicate the ideas behind the law to
the average !ligerian? The attempt focuses mainly

on the syntax of the legal language.

Generally syntactic processes in constructing
sentences demand two things: choosing the words that
vest convey specific thoughts; and arranging them in
an appropriate order (coherently) so that they would,
besides conforming to grammatical restrictions,
gaurantee the conveyance of those thoughts (Cassan,
1981), The concerr with syntax in this study is
predicated on the recognition that a code of law is
not just a list of words and phrases; the words and
phrases take ilheir meanings, significantly, from the
structure of the sentences. The sentences in turn

take due cogaizance of the speech-character of the
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community in which they are made. Hence the sociclogical

anchor of language, legal or otherwise,

Upon examination, it is observed that the words
and phracges, and their arrangement in the Nigeria
criminal law largely manifest convolutedness and

technical rituality., There is the preponderant use

of commectives, prepositions, and auxillaries over
and above nouns and verbs. The consequences of this
include avoidable compound and complex sentences; a
suspension of the grasp of intention till the later
part of the long sentences; and a disruption of the
progression of thought, This is illustrated by the
following provison in the law. Section 252 of the
Criminal Code defines assault thus:

A person who strikes, touches, or moves, or
otherwise applies force of any kind to, the
person of another, either directly or indirectly,
without his consent, or with his consent, if

the consent is obtained by fraud, or who by any
bodily act or gesture attempts or threatens to
apply force of any kind to the person of another
without his consent, in such circumstances that
the person making the attempt or threats has
actually or apparently a present ability to
effect his purpose, is said to assault that other
person, and the act is called an assault,

Of the 968 words used in the definition fully
quoted above, nouns and verbs appear 35 times (35.7%).

Being so much long, the provison boringly suspends
grasping the gist of the offence until the tail end
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(even for the educated minority), and creates three
identifiable levels of thought - progression: one,
striking or touching or moving; two, attempting; and
three, creating belief in the person assaulted, These
characteristics make provisions of this nature lose

coherence and thus engender unintelligibility and

ambiguity, Further examples can be found in sections
115, 119, 123, 262, 346 of the Penal Code, and
sections 316, 383, 438, 465, etc of the Criminal Code.
The foregoing characterisations also find anchor in
empirical findings with particular reference to the
opinions of the lawyer, the police, and tne public.

In general terms, the lawyers were asked, by virtue

of their own training, to describe the language of the

Nigeria criminal law, Table 7 presents their opinion,

TABLE 7:  LAWYERS' DESCRIPTION OF THE LANGUACE OF THE
NICERTA CRIMINAL LAW REGARDIY JRITY AND

NG CLA
DESCRIPTION % N
Plain and Direct 15
Technical and Incomprehensible 55 11
No Opinion 20 L
TOTAL 100 20

8 e -

The characterisation of the legal language, derived
from the "content" analysis of the codes a5 specified

in the preceeding paragraph is supported by the data
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in Table 7: a significant proportion of the respondents
said that the language of the law is technical and

incomprzhensible even to the lawyers.,

The strength.ol the lawyers' description of the
language of the law consists, considerably, in the
fact that it is not influenced significantly by the
age, sex, religion, state of origin, and the level
of education of the respondents as shown by further
statistical analysis. Yet, when a follow-up question
was thrown to the lawyers for a reaction to the
assertion that 'only lawyers and the police are
supposed to understand the language of the law, the
respondents overwhelmingly (95%) disagreed with the
assertion, They said that since the law is made for
everybody, everybody should understand its language

in order to be able to respond appropriately.

In order to show whether or not "everybody', in
fact, understands the language of the law, the opinion
of the police, was deemed very important because they
deal first and more directly with the populace in law
enforcement, About 86.7% of the police respondents
said that, from their experiences, the language of the
law is not clear to the generality of the populace
(i.e., those who have seen and read the law). This

finding is corroborated by the evidence from the
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public respondents, Summarily stated, atout 30% of
the public respondernts had seen the Codes; 23.3% had
read the Codes; and out of this very smzll proportion
that had reac the Codes, 14.3% could understand .ne
law very well; 33.3% could understand fairly well;
and the remaining 52.4% could not understand it

at all, And this distribution is hardly affected by
the socio-economic or cultural characteristics of the
respondents, Therefore, it can be deduced that the
inability to understand the language of the law
(given the characteristics earlier observed) cuts
across all the social strata - with little or no

variations,

Besides the problem identified with the language
of the law in the foregoing, there is the additional
problem of interpretation which, though normal to any
social system, is compounded by the foreigness and
technicality of the language in the Nigerian case,

A critical survey of the Nigerian Law Reports will
show that in many instances, the judicial
interpretation of the Nigeria substantive criminal
law leaves gap between the language of the law and
the social understanding of most of its provisions as

illustrated below,



100

In 2 v. iichael Unakanjo /(1933)11 N.L.R. 23/ the
accused was charzed with “preparation for forgery
contra S.t30 (1) {c) of the Criminal Code"., In brief,
Unekenjo (rIret Asaba in present day Bendel State) was
alleged to have written to some engineering firms
abroad indicating his "need of a machine for printing
West African Currency Notes". He admitted this on
examination, rleaded ignorance of the law and said
that he was induced by the "ill circumstances of life',
However, the Full Court, Lagos (it was then called)
acquitted hiu on the ground that his action did not
amount to Ypreperetion” within the meaning of the
relevant provision in the Code. The interpretation
implicit in this ruling generated a controversy which
led to making “unlawful inquiries for the purpose of
obtaining machinery..... for making Currency Notes" an
offence. 3Subsequent rulings in similar cases suggest
that the gap in perception (legal vs social) was not
closed by this additional provision. In R v. Sunday
Mac-Ebuh /{194C)15 N,L.R.1147 for instance, Brace,
Ass. J ruled thus,

I have little doubt that such was the intention

of the accused, and on receipt of the names of

the firws requested, he would probably have
proceedec to the commision of the offence charged,

ZEuﬁ? preparation sucu as this is not enough. 1
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consider the proceedings were taken prematurely,.

cesess [Accused acquitted/.

Another illustration relates to the perception of
the scope oi the duties of the police. In R v, Kadiri
Layocle /(1935)12 N.L.R.LL/, the accused was arraigned
for "bribing a police officer "(Contra S.98(2) of the
Criminal Code) to assist him (the accused) conceal
the whereabout of a woman, who the accused's brother
was alleged to have seduced from the woman's husband.
Justice Lloyd acquitted the accused on the ground that
the purpose for which the accused bribed the police
officer did not form part of the duties of the police,
Similarly in kriday Cnyekwere v. The State
[11975)5.5.Cs/, the Supreme Court discharged the Police
Constable “who was proved to nuve received bribe so
that he misht grant bail to and not ;rosecute the
giver for assaulton the ground that it was not part
of his dutiez to grant bail to the persons arrested by
the police *(Clufokunbi, 1982). 259628

The observation in the foregoing is affirmed by
the opinions of the members of the public who were
casually confronted with the fTzcts ol the cases cited
above (without disclosing th~ judicial rulings on them) :
over 70¢ of them said that the zccused in each of the

cases shoul! be convictea, The data examined so far
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in this subscection indicate that the language is an
integral part of the genersl problem of the florm wi

the iusw., It is not only technical and incompreliciisible,
but also, the judicial interpretation of its mu,jor
concepts manifests a detachment from th~ Nigerian szocial
milieu, In closing this chapter, a general explanation

for this situation with the form of the law is attempted.

As mentioned in chapter One of this study, the
Nigeria criminal law is essentially the Englisn criminal
law bodily transplanted into the Nigerian soil. This
is to say that the dominant criminal law in Nigeria did
not evolve from the Vigzerian sociological bacliground;
it was “imported" from Lngland., Therefore, knowledge
of certain characteristics of the English law in its
home base would shed some significant light on ine
structural and linguistic problem of the Nigerias

criminal law,

With regards to the structural organisation, it
should be appreciated unequivocally that one of ilie
eccentricities of the English criminal law is its
needless proliferation of finely-aivided or overlapping
oifences., Elliot (1978) reported a revealing dialogue
between an English student =nd a Doctor of kn-lish
laws. The dialogue is reproduced (in part) below:
STULDENT: T have diligently studied the theft ict and

the commentaries of learned men thereon, and



DOCTOR:

STUDENT:
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its various provisions are imprinted on my
mind., But J remain maladroit at using
them, ceesesss I cannot always discover what
ills in the commonwealth are sirucik down.

The distinctions between one p:uvison and

another are passing subtle. Soxe

sections indifferently. Discord still

divides the Doctors; confusion afflicts

the students.

You would not say so nad you studied the
olé law., Your generation can count

themselves happy. You say the new law is
difficult, but 1 say to you that tlhe old

ONe WasS WOTrSE seasesssnn

ceseecesse intricate boundaries between

narrow concepts no doubt baffle the tyro...

and the very width of those boundaries

means that there will be murky pleces

within them where he can easily loce his

footing. eseees... but where is the need

for all other separate offences in the

-

theft ict? /Emphasis added/.

Even though this dialogue concerns a specific kct,

tie characteristics identified are no less applicable

tc the English laws in general,
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The various atteampts to explain these
craracteristics illuminate the historical context
of this syndrome. It is held that these charecteris-
tics emanated from the haphazard manner in which the
evolution of the various crimes in Engl.nd occurred
(Burchell, et. al., 1970). The consequence of this
marmer of evolution was that "the Statutes (Laws) have
been framed, not as parts of a system, but Lo answer
pérticular exigencies as they occurred" (first Report,

1835, 1970). This was reiterated in a later Report:

In our view the main cause lies in the traditional
nature and historical origins of our institutions.
This is very much in sccord with our national
predilection for the approach which is gradual

and pragmatic as oppesed to that which is
comprehensive and based on general principles.

The result is untidiness and & considerable

measure of disorder, confusion and inefiiciency
(Sécond Report, 'g;tTZEmphasis added/ .

Given this background, and the fact ol the

historical link between England and Nigeria, the
present characteristics of the structure of the Nigeria

criminal law should become less of an enigna,

Similarly for the language of the “igeria criminal
law, the situation witi the English law offers some
considerable explanation. Brett, M.R in Hough V, Windus
[(188i4)12 0.B.D.22l] observed in relation to the
language of an English law: "esess 1 have come to

the conclusion....... that the legislature intended
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this Act to be vervose and tautologous and intended to
cxpress itself twice over......'. Mackinnen L.,
siuilarly held in Wincheazter Court Ltd, V, Miilep
[Coh)) &, z, 73/: "I had to grope my way about that
chaos of verbal darkness to come to this conclusiond,
Over and above these experiences, is Chauveneau's
embracing comment on the English Law:

Each sentence is unusually long; it contains

the principal and the accessory, the reservations

and the counter - reservations, the particular

cases and the general rule; end these are inserted

in a succession of enumeraticns and parenthesis

which are so intermixed with the minimum

punctuations,..,..... (Quoted in Second Report,
1974) .

The historical root of the convolutedness,
verbiage, and ambiguity earlier identified withh the
language of the Higeria criminal law is, to &
considerable extent, brought to light by the
observations and comments in the pPreceeding para;raph,
The observations and comments largsely indicate thnat
in England, there is the tradition of couching
legislations in mechanistic abstrusions and adorning
the esoteric art of draftrnanship which favours
¢ircumlocutions, and prefers the double negative over
the single oositive, This would, to a great extent,
account ror the aura of "rituality” about the language

of the Nigeria criminal law,

By way of reiteration, what this chapter has
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g fore)
attenpteu is to identify and describe the form ot the
Migeria criminal law, ‘he findings disclose the
structurel corganisation of the law which exhibits a
lay~out 21 the gubject-matter in a manner appearing
to have a0 internal loglc: the offences do not appecar
in identifiable contexts that facilitate their
application to concrete cases. The yearning of the
legal professionals for a structural organisation that
would show a descending or ascending order of gravity
of offences, underscores this point., With regards to
the language, it 1s demonstrated that the thought..
patterns behind it do not, as they stand, relate to
the ethos and the "definition of situation" of Nigerians.
Yet, as Stone (1964) asserted, "lawyer-language is more
practised than talked about...,...". All this largely
finds its explanation in the situatio:n with the laws

in England from where the Nigeria criminal law derived,

These findings are of enormous significance when
viewed through the prism of the theoretical framework
specified for this study, In conjunction with the
background explanation acuuced for them, they point to

the valid ovuestion of why Nigeria did not have the form

e . —

of the law that is sound and related to her sociological
realities, even though she had the opportunity., Agzain,
the explanation that this calls for is historical,
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It is a stark historical reality that the 3British
did not colonise Nigeria for benevolence, but Ilor
expleitation, Tc be able to do this effectively, they

needed a power-structure of super-ordination and sube

ordination, One of the "lubricants" for the engiuve of
this power--structure was the lepgal system that woula
engender ignorance anc confusion on the part of the
subordinated, and/or exploit same to the advantage of
their original exploitative design. The superimposed
criminal law was at the centre of this whole affair,
Adewoye (1973) puts it aptly:
vaw in the form of statutes..... within the
colonial territory (Nigeria), served the end of
day~to~day administration, Criminal law, and in
particular, the Criminal Code of 1916, was a ready
instrument of coercion and a suitable measure for
establishing and enforcing..... the colonial
regime,ceeseoces The surbordination meant, in
effect, an imposition of British social valuesS...
esese Thus acculturation through the law lent
strength to the maintenance of colonial rule,
Bryde (1976) held similar view on the instrumentality
of Criminal law in colonial administration, Evidence
abounds to the end that this law had been dependent
for its workability on the ignorance of the Nigerian
populace, arising, at least on the surface, from the

structural and linguistic nature of the law.

Essentially, this law had all along, under

ideological cloak, meuiated and reinforced the power-
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structire, und offered it a legitimation ir Nigeria,
Therefore, it is neld, in closing, that the foru of the
Nizeriz criminal law as described in this chapter is
explainable not just or merely with regzards to its
conrection with the English legal system, but alsc
with regards to the material conditions under which
the law was super-imposed, and which conditions have
been, and are being, maintained by the ruling elites

in Nigeria,
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CHAPTER FOUR

THE CONT@AT OF THE NIGERIA CRIMINAL LAW

-

Crime is a social phenomenon, What crimes there
are, the forms they take, and the official reactions to
tliem are, at any point n time and space, determined by
the predominant social conditions. Underpining this
contention is the view that a critical understanding of
the content of criminal law must, of a necessity, look
beyond the legal stipulations to the sociological

contexts in which they cccur,

The task for this chapter, therefore, involves more
than a mere review of the present scope of the
proscriptions and precriptions in the Nigeria criminal
law. An attempt is made to put them in intelligible
categories, and assess the relative position of these
categories in the light of some empirical data. A
general explanation is ‘then attewpteéd forythe. findipgs
with regard to the particular contents of the criminal

law,

Nature and Scope of the Content:

Two major issues are examined in this section: the
behaviours that had attracted the State condemnation in
Nigeria (as contained in the Criminal and Penal Codes)
and the origin of their criminalization. The approach
includes specifying the substantive proscriptions and

prescriptions in the Codes, and determining the social
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relations and values which they reflect as a way of

@stulitishing their true source.

‘he Criminal Code contains eight Parts diviced
into 55 unequal Chapters., fThese Chapters are further
subdivided into about 521 sections. FPart One,
containing five Chapters (sections 1 - 36), is
introductory. It consists of statements on Interpre-
tation, Parties to Offences, Punishments, and Criminal
Responsibility, as conceived in the Code. Part Two
(S5 37 - 88) deals with Offences Against Public Order
such as treason, treachery, sedition, instigating
invasion of Nigeria, promoting native wars etc, Part
Three (SS 89 - 203) deals with Offences Against the
Aduministration of Law and Justice and Public authority,
Part Four (SS 204 - 251) deals with acts injurious to
the public in general, including insult to religion,
witcheraft, offences against morulity, nuisances,

idleness and vagrancy,

The remaining four parts focus on other offences,
Part Five (SS 252 - 381) deals with Offences Agaivst
the Person, Marriage, Parental Rights, and the
Reputation of Individuals. These include homiciae,
failure to supply necessaries, assaults, slave~-decling,
bigamy and publishing defamatory matters. Part Six
(Ss 382 - L9L) concerns itself with Offences Relating
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to Froperty ond Contracts such as theft, obtaining DY
false pretensell, frauds, false accounting, arson,
forgery, personation, corruption, etc, Part Seven (85
195 - 507) dwells on Miscellaneuus Offences such as
cruelty to animals, and offences relating to ships and
wharves., And lastly, Fart Eight (S5 508 - 521) concerns
Preparation to Commit Offences, Conspiracy, and

Accessories After the Fact.

gimilarly, the Penal Code contains 25 Chapters,
snbdivided into LO9 Sections. The first six Chapters
deal with General Explanations including the definition
of terms, specification of criminal responsibility,

defences, punishments and compensations.

The substantive offences and their punishments in
this Code begin with nCriminal Conspiracy” and Breach
of Official Trust in Chapters geven and Eight (SS 96 =
99). Chapters hine to Eleven (85 100 - 155) deal with
offences Against the public Peace, Offences by or
relating to Public servants, and Conteinpts of the
Lawful Authority of public Servants., Chapters 12 to 17
(SS 156 - 219) deal with offences relating to the
Administration of Justice, Public Nuisance, Lotteries
and Gaming Houses, Cruelty to Animals, Ordeal, Witch-
craft and Juju. Chapter 18(58 220 - 285) deals with

offences Affecting Human Body/Life., Chapters 19 and 20
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(o8 286 - 3137) deal with Offences fAzainst Property such
as theft, »obbery, misappropriation, mischief, tresansuss,
forgery, crimiiazl breach of contracts and services, eto,
The remaining Chapters 22 to 55 (58 383 - 409) deal with
offences relating to warriage/incest, defamation,
intimidation, insult, wrunkenness, idleness, vagrancy

and vapgabondry.

The punishients prescribed for these various
offences are specified in the respective Codes.
Section 17 of the Criminal Code provides thus: "Subject
to the provisicns of any other written law, the
punishments walch may be inflicted under this Code are
death, iwmpriscnment, whipping, fine and forfeiture".
Similarly, Section 68(1) of the Penal Code provides
that "the punishments to which offenders are liable
under the..... Code are death, forfeiture, imprisonment,
fine and canniing®. In addition to these, there is Haddi
lashing for lieslem offenders in offences contrary to
Sections 387, 388, 392, 393, L02, LO3, LOL., In terms
of "maximun® and "wminimum" punishments, it is observed
that the pensalities 1in the Penal Code are generally
adjusted to conform with those imposed by the Criminal
Code. VYnile the maximum is death, the minimum is

£20.00 {twenly naira) fine1.

In order to allow for g more effective and

critical exawination of the offernces listed in the
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earlier paregraphs, attempt is made here by this

investigntor tc categorise them. 1In this regara,

five main categories are identifiable.

(a)

(b)

(c)

(d)

(e)

Offences Against the State Security and Order
€.£e ‘treason, sedition, counterfeiting, official
breach of trust, official corruption, etc, [he
maximus and minimum punishments in this category
are death, and three years' imprisonment

respectively,

Offences Against the Person e.g. murder, assavlts,
rage, kidnapping, defamation, etc. While the
maxizum punishment in this category is death, the

minimum is one year imprisonment.

Offences Against Froverty e.g. theft, arscn,
rovbery, forgery, embezzlement, frauds, criminal
misappropriation, etc. Maximum punishment is life
imprisonment, and the minimum, two years'

imprisonment,

Offences relating to Family/Marriage and Morality
e.g. bigamy, incest, adultery (only in P.C.),
homo-sexuality, etc. Maximum punishment is

seven years and the minimum is two years'

imprisonment,

Offences Azainst Public Order and Health (- N

unlawiul societies, vagrancy, idleness, public



114

intoxicution, prostitution, nuisances {(l.e. advlieration
of food/drink, pollution, false buoy), elc.. The
maxicmm puvdshment is seven years' imprisonnent ard

the mindoum is ¢ix months' imprisonment and/or -20.00

fine,

The listing, grouping and specification of tne
Criminal Code and Penal Code offences and penalties
as outlined in the foregoing, are useful in twd wain
respects, One, they show the kind of "behaviours:
that had, ab initio, attracted State - condemnation
in Nigeria. And two, they put the offendés in
the contexts that make them mere intelligible, Ieyond
this, it 1s considered rather pertinent fer a socic-
logical examination of the law's content to deteranine
the relative positions of the categories identiiied,
in terms of the seriousness with which the State regards
them., 1In considering this, two parameters suggest
themselves: the statutory waximum punishment in the

categories; and the exhaustiveness in the forpulation

of the otfences within the categories.

The view that maxinmum punishment can be a measure
of the seriousness of offences Is usually found i
the expressiong of svme legal luminaries, two of wlilch
are cited for =xamples here. Stephen held that “it

is highly desirable that criminals should be hated,
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[énd that/ the punishments inflicted upon them siould

be so contrived as to give expression of that halred,.

eeoses’ (emphasis added). Deuning, in the same source,
put it wore succintly: "“the punishment inflicted ror
grave crimes should adequately reflect the revulsion
feltewws fer then® (Quoted in Swith et. al., 1973).
¥hat is deducible from these expressions is that the
more serious ar: offence, the greater the punishment
should be, This view is also an established staice
in elementary Sociology: the strength of a norm is
determined by the sanction attached to its vioclation,
To go by this view means that categories "a" and “b*
o, ceified above should V.. rep:rded zs most serious
for the fact that the "maximum" punishment for cuch
of them is death, However, the parameter implicit in
this view has been criticised for certain limitations,
the main one being that the determination of which
punishment is maximum and/or severest, has remained
largely on intuitive scaling (Greenberg, 1983) not
yet fully verified empirically e.g. the assumption
that a jail or prison sentence is a more severe
disposition than sentences not involving incarceration;
or that probation, however long, is a more lenient
disposition than a jall sentence, however short.
Therefore, this parameter should only be usea as a

measure of seriousness with this probable limitation
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in mind,

The other parameter = the exhaustiveness of
formulation . receives one of its most articulate
expressions in Bentham's theory of legislation (even
thougnh the theory has been criticised as "utilitarian®
and seriously deficient): the means of producing the
greatest degree of happiness as the objective of law
is to define exhaustively the criminal behaviour that
constitutes the most serious threat to that happiness.
This meani

«he division and repeated subdivision of all

possible acts until the categories to whicih they

were reduced were sufficiently small and precise
to constitute crimes in a Code; ensuring that at
each stage of [formulation/ the classes should

be so defined at they were a logically complete

set of the possibilities within the target class

ooo-.--..(QUOtEd in WOOdman, 1975).

Bentham maintained that the purpose of this
exhaustiveness is to ensure that no possible course

of action is omitted from consideration if the greatest
degrec of happiness is the goal. The corollary is
massive preliferation and splitting of specific offences
into many sections. For a specific illustration it will
suffice to briefly consider "theft" and some instances

of its splitting.

Wnen "property" became the basis of the dominant
social relations and of the "greatest happinesz" in

some societies, 'theft' was the only offence-type which
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urder .ent massive gubdivision into many other ¢iztinct
offences like larceny, cheating, obtaining Ly ialse
pretenses, cmbezzlement, fraud, extortion, Iorgery,
ete, The aln was an exhautive Formulatlon oo o1l
actiounable property and property—related offences with
a view to giving legal expression to the dgreatest
nappiness® of the propertied class. However, the
splittings were usually gsituation-specific. WO of
sucl: are cited here as examples, with particaler
reference to the development of the laws of fraud and
embezzlement as some of the offshoots of theft in the

18th century England,

A man named Pear rented a horse from 2 stalle on

the representation that he wished to ride to Surrey
and back agalin, Instead, he kept the horse arnti was
charged with larceny by the defrauded stabler. ‘he

nse gave the Judges a 1ot of trouble: how coula the
offence be larceny when Pear came into possession of
the horse lawfully? The judges, recognising that
conduct of this sort posed a serious threat to property
and commercial relationships, decided to expond the
ambit of the law of larceny: Pear's felonious luatention,
whenever it came into his mind, can he traced wack to
the moment he rented the norse.. He was fouad
B epaudulent®. The way was opened for the wholesome

development of the law of fraud, inspite of the



118

existence of the law cof obtaining by false uretenses

1975

Ly

The historical orizin of the Embezzlemenl Ltatute
is similar to the case cited in the preceevdinyg para-
graph, Bazeley was a teller employed by the Hank of
kEngland. A customer handed to him a hundred- pound
banknote to be deposited in 4is account. Bazely
pocketed the bank-note. When the defalcation came to
light, he was prosecuted for larceny. Under the well
established property-law concepts, thne money belonged
te the bank once it was accepted for deposit. ind
because the larceny could not he from the cuztomer, it
had to be fron the bank. But “the bank never got
possesgion of its bank note" because Bazeles did not put
tiae money into the cash drawer even for a morent.
Therefore, no larceny. Bazeley was acquittec, A&nd the
Parliament, aroused by the great threat posed to public
confidence in the safety of England's greztest financial
nonument, passed the first embezzlement statute in 1742,
In 1751 the Statute was extended to the South Sea
Companys and in 1765, to the officers of England's
Postal System (Johnson, 1975). Since then the law of
erbezzlement has been expanding into other facets of

property relations,

By these examples, the strength of Yexhaustive
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formulation" as a measure of the seriousness with which
cateories of offences are viewed, is illusirated. It
is in this regard that this parameter is consicdereu
‘Hore adequate in exanining the relative rosition of
o1 the respective categories of offences i.: the liigeria
criminal law, in terms of the seriousness accorded them
by the State. Table 8 shows the space occupied by,
and/or seriousness of, each of these categouries
according to the number of sections into which they

ere subdivided respectively,

TABLE 8:  SPACE/SERIOUSNESS OF SUBSTANYIVE OFFENCE
B - RO SECTIONS

NO OF 3iECTICNS
Criminal Code| Peral Code

CATEGORIES : 1%

R e e e — ———

Offences Against State

Security 29.5 129 | 21.1 61
Offences Against the

Person 28.6 125 | 24.5 71
Offences Against Property 25.L 111 | 3i.3 99
Offences Relating to i

Family & Morality 1.2 51 ZJ 7
Offences Against Public
__ Order 15.3 67 1.17.6 __ 51

TOTAL: 100.C0 14.3?J 100.00 289

“SCURCE: Rew counting from the Criminal Code (Cap.42,
Laws of Federation of Nigeria, 195E) and the
Penal Code (Cap. 89, Laws of XNurtnern
Nigeria, 1963),

In the light of the distribution in Tabie ¢, the
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relative sericusness of tne offence-categories veccles
evident, Wwhile the cetegory of the Offences ajainsi
State Hecurity topns the list in the Criminal Code, the
category of Offeuces ceuinst Property tops the 1ist in
the Pensl Loude, Ir both Coies, the cavegory 0i Oliic.Ces

relating to Fawily/Forality ranks lowest,

The significance of the order depicted above lies
in the fact that it conforms to the theoretical irame
of critical knowledge, particularly the one which
acknowledges the sociality and historicity of crime
and content of criminal law, It may be recalled that
this frame, being the one adopted for this study, also
seeks to explain the how and why of the origin and
dynamics cf the content of the law, The order ia the
Codes takes its proper meaning within this frame, The
Nigeria Criminal Code was introduced (super-imposed)
at the early moments of colonization as a way of
consolidating the foreign rule. This function of the
law, given the foremost need of the moment in terms of
State Security and Order (Tamuno, 1978), explains the
preponderance of tne related offences such as treason,
sedition,; instipgating invasion, promoting native wars,
inciting wutiny, defamation of foreign princes; etc.,

¢ver and above other types of offences in the Code.

The situation with the contert of the Penal Code

lends support to the kind of explanation adduced i the
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preceeding peregraph. Urnlike its counterpart, the Code
came into force in September 1960, precisely a day
before tne iiigeriazn Independence. The Irdependence was
peacefully celevorated with pomp and pageantry, amplyinig
that danger to State security and Order was ncot
jmminent. Further, the country at this time had been
significantly drewn into the world capitalist econoay,
based on money and property relations. A croo of
propertied group was nascent, alongside with the lot
of the under-privileged., Invariably, therefore, the

criminogeriv in the Nigerian Jocicty became property

biased., Hence the preponderance of the property-

offences in that Code.

In explaining the situation with the Penal Code,
attention is zlso drawn to an interesting feature in
the Criminal Code: the relative prominence of property-
offences. Given that the Code was introduced in
Nigeria as far back as 1899 when nproperty" (at least
as concelved in the Code) had not acguired such status
in the prevailing social relations in Nigeria, its
relative prominence in the Code requires an explanatior.
This is morecso, as the property offences in the Code,
do not even includc praedial larceny2 which should
have characterised a predominantly agricultural
society that Nigeria was at the time., Two explana-

tions are plausilla; one, that the Code is merely
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reflecting the social conditions of its coicnial origin;
and two, that the content of the Code, with particular
reference to the category of property-ofie.ces, was
conscicusly made to be "ahead" of the situcilion in
Nigeria with a view to directing the society to a
particular path of development, These can pe verified
through a socio-historical analysis as will be attempted
in the next section., Suffice to hold here that
property - offence - type is a relatively dominant

feature in the Nigeria criminal law.

The dominant characteristic of the contents of
the Codes as specified in the foregoing will now be
linked to some empirical reference by examining two
related issues, What form oi criminality is considered
most dominant in Nigeria by the respondents? And what
are the factors considered to be the cause(s) of the
observed criminality? The opinions of members of the
Public and the Police and the types of offeices for
which the sampled prison inmates were charged are
deemed most handy for the answering of the first
gquestion, Tables 9 and 10 present the respective
opinions of members of the Public and the Peclice on the

most dominant offence in Nigeria.
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TABLE 9: PUBLIC OPINION ON OFFENCE MOSTLY COPMITIED

[}74 Ta
}.’- il
— e —

State Security Offences b L
Ferson-Uffences 19.0 17
Projerty-Offences 72.2 €5
Can't Say by ... b

TOTAL: 100.00 S0

Rk

PR

TABLE 10: FOLICE OPINION ON OFFELCE MOSILY COMMIT
T INNIGERIA T

OFFENCE TYFE % N
State Security Offences 6.7 2
Person-0Offences 3.3 13
Property-0Offences 50.0 15
Can't Say 0,0 .. O

TOTAL: 100,06 30

. e b m—

The opinions of the members of the Public and Folice
as shown in Tables 9 and 10 support the position that
property-offences are the dominant offence-type in
contemporary Nigeria. The character of the offences
for which the prison inmates were charged, lends
further support to this position as can be seen in

Tavle 11,
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TABLE 11: 4LYPES OF OFFENCES FOK WHICH THE PRISON
THNFETTE WIRE CHARGED:

OFFENCE .- ¥TH % N __
State Securily - oiferces 2 i
Ferson - cifcuces Ly 22
Property .- oifences Sl 27
Others . ___ C 9
TOTAlL:: 100.C0 5C

Further snalysis shows that at the .05 lzvel 1he
independant variabies (e.g. age, religion, ethnicity
etc.) had no statistically significant relaticnships
with the ogpinions of the public and police respondents

ori the dowinunt forw or criminality,

On the second question (i,e., the cause(s) of the
dominant form of criminality) the distributions of
opinions wilhnin the samples of lawyers, police, ani
prison inmates, are shown 1in ""able 12 below. Majority
of the lawyers, the Police, and the Priscn in-mates
locate the source of the dominant form of crimirality
in "socio~econuaic" factors. By this, they mean tuat
peonle couwnit the crime because of unemployment, quest
for quic: wealth and the like., It is noted in passing,
that these cpinion underscoure the theory of "Econounic

Pressures’ by radzinowicz {1961),

Again the opinions expressed in the foregoing

are not afiectea by the independent variables.
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TAELS 12:  OQLINLOMS Of THE LANYFRS, POLICE ANU PRISUH
T TGRS UL TS CATGE OF 1T TOPTNAYS
CITLICESTYIE (G.e, PROPERTD)
OFIRICNS  OF CAUSE o
S0CI0~
MORAL ECONGMAIC | CAN'T 3AY | TUFAL
SALVLES % ol BT N N | n§
Lavyers 35 7. €0 12? 5 1 } 2C
. I
t !
Police 16.7 5183.3 25: 0O 0O | 30
Prison in-mates 18,0 9' 53,0 29| 24 12 5G

Generzllv, the eifort in the foregoing portrey:
a convergeace between what nhas been empirically
determined to be the dominant form of criminality «nd
the category of offences regarded most seriously by
the State, Tore importantly, nowever, the effort
forceinlly sugrestc z characterisation of the pfizeria
crimical law as predominantly property-biased ia
substunce, Ia other words, it is shown that *the wanner
and matier of criminslisation in the law depict =
content, crecied with "bourpeois" socio-ecconomic
"blocks™, & permeated by social relations which were
esgontially foreign to the Nigerian culture, The
opinic of the lawyer-respordents on the origin cf the

law'sc conteut 15 noteworthy in thin reogard,

{i: the iasue of whether the content of the Niyseria
criuingl law emapated fron foe Risersion culture, the
lawyers overwlielmingly responced in the negative: 300

Yeg, 700 Mo, Their reasor caen be sumwarised thus:
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a lot of Ghe ofifences in the Coues have no social roois
in the Ni_erizn “customs™; rather they reflect & culture
largely alicon to liigeria, 7The offchices citea as exaemples
include bigzmy, forgery, embezzlewent, fraud, vagrucy,
breach ¢7 coniract services, etc. &Lven with the offences
thet werce =lleygedly "known" to the indigenous laws,
their conceutualisstion in the Codes further betrays

the “"Ifareignness' of the cuntent of the law.

I order therefore tu grazp an effective unde::rand-
ing of this content, one must of necessity trace how and
why it cuzie to be what it was 1. England before its
transplentation in the Nigerian soil. It is in this
regard that tlie sccio-economic formations and their
corresypandir . criminality, are surveyed below in a
fairly detailed manner, The ultimate aim is that ihe
substance of the ligeria criminal law will be located
and better appreciated within the appropriate explauatory

socio=historical context.

Socio~ucunpnic Formatiowus, Criminality and Law:

This szetion provides a sociological profile of
the contents of law and the socic-economic conditions
under wi.ich they occur. It proceeds on the thesis that
both tiwe formz of conduct and the legal system that
develop i reunonse to tnem refiect the fundamental
charactsr i the structure, institutions and the stoge

of civilization ol the society that experiences tuei.
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in the primitive communities, the socio-ecouonic
corditions were largely determined by thne uost
elewmertary neeGs: the exigencies of survival and rece
preservation, The predonsinant principles of social
relat.ons weg thet oi family and kinshiyp assvciated
with commnzlisn, lhis affected the two principal
factors oi production - land and labour - as well as

the system of distributing products.

T"ie lubour of tne individuals was consciougly
aprliea 25 the combined labour-power of the commuaity,
The product was & social product sharea by a mode ox
distribution based on cownunal system or organisacion,
In this period, historically referred to as "“the dawn
of civilization", the productiveness acquired by Labour
was suiall; bul so To0 were the needs and wantc wildlch
developed with, and by, the means ¢f satisfying Liemr,
Furtiber, at this early period, the portion of scciety
that liveu on tie labour of others was 'infinitely’
small cowparea with the mass of direct producers

(Marx, 16/3, 195,).

Ta the societies where these social condiuons
were prevailing, specific forms of conduct were

considered hcestile to the foundsations of the comnwaiities.

These include abduction of women, incest, "thefi", ctc

(in terws of intra~community relations), and houmicide,
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bedily injury, assaults, etc (in terms of extra -
cummrunity r=latisas). And agsinst them, action was
taken Ly the family, tribe, or gens guided by tne
comaunity “laws® of theft, abeuction, adultery,
homicice, etec, The point is that the content oi tie
¥laws+ i these societies derived from the vszlues on
the fauily and a morality aictated by that socioc-

economiz Iformation,

he erergence nf slave-holding as an institution
marke& the disintesration of the primitive community
and the digappearance of whole “free" population, It
occasion.d fundamerital changes in the productive
activicies of hunting, fishing, fcod-gathering, intc
cattle -breeding and agriculture, With it, came
anothier feiw: ol szocial relations of differentistion
based on ihe position occupied by the individual/proup
in the society, UIroperty - relations becaue dominant
over ard z=oove soint (tribal) ownership; and bartur
trading and commercial activities set in., The
commaitics on Yfanily"™ basis zave way to socioties
on “clags" basis relative to the ownership of the

neans of production,

Sluvery pecame the basis of the eantire prouucition
process in which slaves were treated as a mere

®inorsanic sad natural condition of productionds
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ne slcve stencs in no relation at all to the
objective conditions of his labeur, It is racher
iabour itseli, both in tie form of the slave as
uf the serf, which as an inorganic condition of
production, iz placed among the other natural
creatires alongside the cattle or as an appernclage
of tre land (larz and Engels, 1979).
Implicit i trhe above citation is that the slave urder
this formation, is regerded as a 'thing', occupyin: a
"property-status, With this, arose the slave economy
where, in auzssing wealth, "money" was used to
approprisle tre labour of others through the purchacs

of slaves, lond, etc.

Sprciel machinery to preserve this order of social
co=-existece Lecame an exigency. Appropriste laws to
guzrantec the order were therefore evolved, containing
various cedes wrich in sharp contours, reflected tne
emergent econocwic, social and cultural relations in
these sccicties, "The promulgations of the laws of
Faeme, the luaws of Esnunna, the Code of Hammurabi, the
Assyriun and Uitlite law books, thie Laws of the iwelve
Tables (le,es duodecim tabularum), etc" were landnarks
in this developument, reflecting the growing differeuntcia.

tion in socizl relations (Vermes, 1979).

he ilows of Manu. for instance, were the aricient
Hirdu collection of rules that sustained the ancicoet
Indjan siuve-nolding society., dritten in Sanskrit ard
containing 2,650 couplets (slokas - divideda into twelve

books), the iaws preserved tne differentiated privatie
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and soclai liie based on the system of religious dogmas
of Zrabwemiscm, The contents of the ninth and tenth
booklks, JSor Instance, reflect this system of diff»ren-
tiation (particularly in "famlly® relations) as well .
as punisament for dififerent crimes, and the rules ior
members of the Varnas (Kane, 1977)., Similarly, | =
Laws of the Ywelve Tables which were promulgated as a
result oi the Plebiens' struggle against the Patricians
reflected the stratification of the ancient Roman
society, i:e development of slavery and the formation
of the “cnan sluve-owning state. The class character
of tnelr contents could be inferred from the composition
of the ccumissions (the lecemvirs - mainly the Patriciuns)
who compiled the laws. They were the progerty owaners
with claims Lo slaves ana servanrts, Hence the laws they
compiled were underlaid by the philosophy of "propedys

relationg =20d private ownerships.

It is evident in the above that the crimival laws
in the vurious slave-holding societies contained
proscripvions and prescriptions that bolstered and
safepuarded the new social conditons, The oifences
against property "attracted ferocious sanctions; ana
against walincus or fugitive slaves, incltement of
slaves to mutiny or desertion, and hiding of fugitive
slaves, were prescriptions of 'draconic rigour't,

These were far (rom being abated in the next age,re-
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the ieucal ege,

reudalism, dominant during the greater part of
tne tiidgdle Ages in Furope, is a distinct mode ol
production based on & gysten of lordship and seridom,
The term"feudalis®n-s heen coneeived im-various ways.
To the constitutional historian, it is a systew in
whichi landholding constitutes "the source of poiitical
powert; to the lawyer, it is essentially a system of
“status determined by tenure'; und to the econoumic
historian, it iz the system wnereby “lana was
cultivated by the exercise of rights over perszcrs®
(Do, 1U63). The sociological conception is
synthetic, giving a broad churacterization of ieudalism
as a system of lord-vassal relationships; oi land
holding consisting of the granting of fiefs in return
for service and security; and of seizneuriial and
manorial rizhts of the lord over the peasanis, Uhe
vili.ge, and later the manor, were the basic ecunomic
units of this type of societies, with the seriu
shasring out the land und work, and the landlord ¢i the

manor asppropriating the surplus product of the.. labour.

The feudal payment of services by the enzeried
pecsentry to the loréd (in form of lubour reni, reit
in ¥imi. apd money renlt , which was extractad

either by th~ use of force or by custom backcd by the
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threat o. .orce provided by ar army oi retainers),
constitute!l tie basis of the system (Nadubere, 1977).
Corresno . to this svstem of social relations ere
rarticui- 1 iorms of behaviour that were considered
inimical tc tie survival of thc system, These incliwe,
mainly, cl.e «~1gration of labour, agitation for higher
wages v t. e labourers, theft of "property", trespass,

etc,

It is roteworthy that the :lack Death of 134
swept tlic .ole of Europe, killing off half of the
populatio: {(as was the case in some places). There
was thereiore the shortage of labour on the feudal
lands, ‘Iiis, coupled with the pressure of other
economic forces, occassioned rapid movement (mi,ration)
among the serfs, In some cases this led to peasant
revolts sochh as Y“those in vest Flanders in 1320,
Northerr. #raice in 1358, and England in 1381" (Nabadere,
1977). obb (1963) puts it more succintly:

The result of this increased pressure was not

only tu exhaust the goose that laid golden e s

for ti.c castle, but to provoke, from sheer

desperation, a movement of illegal emigration
frovw the manors: a desertion en masse on the

part of the producers, which was destined to

drair. the system of its essential life-blood ..i¢

to wruvoke the series of crises in which feudal
ecor .y was to find itself engulfed in the
fourtecenth and fifteenth centuries.
Consequent ipon the high mobility anc chronic shorta.e
of laho.r, uthere vere kunerpl tendencie;_towards rise

in labour wages actual competition emong the lords to
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entice wn. ziteal the serfs of ¢ neigbouring domain;
the forcir, ci the lerds into the sale of Irarnchiscs,
in return 1or a renl or cash payment, to repaople

their laiwt, ntc; ete,

In an attempt to szlvage the system of feudal
formation fro: collapsing, various laws were
promulgatved whose contents reflected the .- vailing
soclal rclations, 1In general, the feudal laws openly
established lerzl inequality and different rights for
different ciasses, For instance, in the Law Code of
Beki and #;busi (rulers of the principality of
Saintskhe -~ Sastabogo in the fourteenth Century)
regarded =25 the most cutstanding monument of Georgiar
feudal laws, rines were imposed in relation to the
social stavas of the victim: 30,000 pieces of silver
for the murder of az nobleman, and 00 for the murder

of a peasaat (Vilnius, 19220).

The feveal ilaws were, vssentially, laws of
privileyge whoge imnort consists in the norms that
regulated feudal owncrshin of land and kept the peasunts
in a depeadeant stetus, The immunity rights of the lards
developszd .5 an inalienable attribute of the sysiea,
Exampleas of those laws include the Statute of Labourers
of 1351; the Foor Law Act of 13::; the Law Code of
Casimir o i4r:2: the Japanese Taiho Code; the Sudebnike

of 1497 and 157503 the Carolina of 1532; the Statute of



Apprentices of 1563, etc, etc, Jome of the stipulaticns
of these lowg uve briefly surveyed te further illusirote
the point sl the coatent ol any criminal law necesszarily

reflects the soclal conditions of the age.

The Statuce of Labourcrs of 1351 was an Englisn law
enacted to contrcl labour wage in an attempt t. ustain
14t Century ecciomy of Englend that was being “rocked!
by chronic labrur shortage, This Statute not only
proviaed for trne control of wages, but also made service
to a mester ccuntulscory for all the ovor persons whether
bonded or Ir~e, In adaition., it placed restrictions
on their freedon of movcerent, This was reinforced by
the Poor Law .ot of 1338 which, inter alia, prevented
any moblility of léuour that weculd cause wages to rise

(Fraser, 1972).

In Japsn, tue Taifnv, (ode was the feudal law that
consolidatead tne cuziges introcuced by the "Taika
kReferm" (undor Zeperor Yotodn), The Code determined
anu clarified tue system of land allo~went and taxatioo,
the government structure, the ri.nts and responsibilities
of Yecivil servinter, and the relations between the
privileged feuas! aristeeracy and the exploited peasantry,
Similarly, ine Sudebniks of 1497 and 1550 were enacted
primarily to vonsoiicate the forces of the feudel lords

ard the suporcusion of poyular uprising amcng peasants
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in Puszia, 1n cuasonnance with the poiicy of further
enserinent. of the peaszntry, the Sudebniks defineu,
in detniisg, the legnl status of "Knolopy" (slaves)
and introduced a new fee for transport (Za povoz
leviad o peasants wono refused to carry out their

obligations,

In Cermany, the Carolina (a criminal Code)
emerged seveu years after the peasant war, It was
promu:lsoted by Charles V in 1532 tec preserve the age-
old innerived customs of privileges of the princes
and feudel estates. It was particularly harsh towards
the poor {pcasaniry). Aucng its provisions, the Code
1eld that movement from the cstates by the peasant was
vegruncy, and the olfeadwr was to be executed as soon
as he was taken to prison. For the state security,
religious, wnd vroperty crimes, it provided for oucning
at the sta'e, quartering, breaking on the whecls,
hanging, drowaing, burying glive, dragging, torture
with red-hot tongs, and cutting ofi of hands, ears,
noses, etc, (Chernilovskii: in Prokhorov, 1973. Vol 2).
Vermes (127%) obzerved that "none of the provisions of
the criuinal Code of Charles V, the Carclina <f 1532,
was lelt unpractised by the gracious lord-master at

his pleasure®,

¢ the whole, the feudal laws besides refiectiing,
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by their contents, the nature of the social conditiona
and the ofliciszl response to them, also manifest the
intensilication of class antogmisw that characterised
their socicties. 1he laus were imposed to curtail wagzes,
limit labouc morility, and safegraru the institution of
private ownersi.r of land. The severity and classenatur-
of these laws voere most evident in the numerous
restrictions oo the movement of labourers and the
punishments i at accomuuanied their violations, In some
places, to leave the “parish® and go elsewherc virtually
required the permission (the testimonial under the seal
of the Constlable) to meie the departure of the labourer
lawful, Thet tiis kind of law applied only to the
exploited peasantry needs no argument, An English
Statute of 13.¢, for instance, nheld that "no servant
or labourer, be it man or woman, depart....... to secrve
or dwell elscrnsre wiless he carry a letter patent
containing the cause of his going and the time of his

return, ., .., w.der the iings seal™ (Dobb, 1963).

But, th¢ Lawg "coula not halt the movement of
history? (Maliwere, 1977). The old feudal organisation
based on natural econony broke up under the pressure cf
socio-econunic and nistorical forces, A new socio-

economic formation was Lo emerge: the bourgeois society,

The rise to dozinance of the bourgeoisie in Europe,
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marked the uvesd of disintegration in the feudel ecoromy
and society., lowns began to euerge based on trade and
handicraiis. The trade being relatively dynamic,
impersanal, wne active, challenged the status quo of
the stebler rural .conomy and the feudal privileges,

It also proscted preater specialisation of labour

bacged procoeminantly on money relsationship.

This historicsl process culminated in the
developuwent of monop . lies and exclusive corporations,
The coumercial and manufacturing bourgeoisies emerged,
The process puiled labour tc the town and therefore
created a2n avundance, In the circumstance, the
bourgecisie could assemble peouple under one roof who
worked with the means of production and the raw
materials vrich tre entrepreneur provided, But
insteau o the entrepreneur (Lourgeosie) buying the
product z: hMitherto was the practice, he paid these
worker.: o wage, The precursor of the modern wage-

labour system was born,

Specific foros ol social relatiunship accompanied
this nev system: entrepreneur/wage-earner interactions
becuome relationships de jure., An oligarchy of the rich
few (the courgeois nouveauxriches) developed from ihe
"democratic’ wverchant guild, via "the patriciate® (a

Kind of plucocracy); and in alliance with local
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nokility, it siezel the political powver of the ared,

The excu:nze reiationships (obviously by no weans
vetwoen cquivalents) emerzed, largely dictated by iue
mercii.cls who had zcouired monopoly rigats and cornarate
status, The hNegenony of the merchant capital was

estabilisheu,

In cencomitance with this process was a move
towards he cepars’ ion of the real producers from their
means of preoducticn, and turning the: mainly into
proaucers o! surplus value, In Marx's words, the
process that clezrs the way for the capitalist sysen
can be 1w otuer than the proce:zs which talktes away Iroe
the laLourer the possession of his means of procaction;
a process Lhav transforms on the rcne hand.the social
means ol sutzistence and of production into capital,
and oa the other the immedizte producers into waze -
lavourers, Uroduects and labour became commeodiitised and

circulated through commerce,

reveiutiv:. (based on major inventions) which stimulated
rapid meltiplication of the proletariet in the ensictging
industria) centres, The accompanying urbanization
proces: praduced two inmedizte results: one, tho trezak
with the wented cultural environment of the emerpent

proletzriat: and two, the difficultiez of adaptation by
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the immigr nts to the new living cornditions of the
metroplis, These results inevitably converged in the
destruclion of ell security of employment for the
wervers au vell as their mussive demoralisation, ....ch
them ~rose new rorms oi conduct nud the official
reactions te them. In describing the American
experience, Found (1230) presente the dynamics
graphically;

In cther words, the homogeneous rural

commnitieS..... :i0d ceased to be the

dominail type. A whole new community hod

arisen. of which our legal institutions had

had oo expericence. In these communities the

the character and environment of crime are

new ~nd the demands upon enforcing agencies..ee

guve siiape to cur criminal law (“uoted in
Pasnenaum, 1938).

For cur purpose, it is noted that the dominant
form of cri.cinality that c..oracterised the age unuer
considorntiovn became “pruperty offences"., As Shelley
(1981) observed, property crimes comprised 82% ol 2ll
offences in the bourgeois countries, The increasing
complex mature of these bourgeois societies and the
intens::cation of business (commercial and
manufacturing) activities combined to produce a wave of
economic and financial criwes, cnaracteriesed by a
growing nuwher 2nd sophistication of oifences, Thore
vwas greater sccess to goods in cities and towns which
ener ze¢ 15 coumerciel and manufacturing centres. ‘te

concowitrnt development of zffluence on one side and
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e abject pacerization on the other, mace many forms
of *thilevery" relne? COMLON.
s Leuman, ei, al, (154C) szid,

eosnsssess biielt steadlly became by far the

comuonesl crime before the courts. NO less than
88% of =1l indictuwents heard by the Peris criminal

courts nchbween 1750 =nd 1789 concerned theft =,

Similoe fipures could be presented for almost

every Evropean town, and this “crime wave" alarmed

the provercicd clq“ueu, in whom political power
was lurgely Vected, and set up a poweriul pressure

for chdnﬁe Axn the oriminal law on property. sese
Iﬁhofcf in TatyeiT, et. al, (ed), ﬁggﬁi [Empﬁaéfﬁ
added) .

The assertion uf Peoples (197%) is illuminating in
termg of tie Lackground and nature of the criminality
of that age., ''e¢ said.
Wicth the ewergence of rmarket economy in the
eightecnil and nineteenth centuries, the law

becaise a2f uecessitiy, increasingly sensitive to
the clarne of proyeris, howhere has the criminal

law been ware concricoous than in the law of thefx,

Where there were ovnce just a few ways by which a
man L}ulq sieal or cneat, ther> are now literally

hundredg, - -w==< a massive proliferation of crimes

1nclad; o ewbe2zlement, larceny by trick, fraud,

extortica, nlackmail, fulse pretenses, deception

and forcery,

The viszw 11 the citation abcve, was preceded by
a similar ruservation by Tannenbaum (1933) that "the
answer to lhe coumplexity procuced by the new
industrialiss (and the bourgeois economy) was an
atterpt to zecure order by an increaese in the number
of laws to meel the new forms of criminality",

inte~datin;; these two observations were the findings



1

of Kirciwey 1931) that:

Out of 100,000 persons arrested in Chicago in a

recenl veur, more than one half were held for the

violatica of legal precepts which did not exist
twernitv—-iive years befure., O0Of the inmates of the
prisons ¢f the Federal Goverrnmernt.....76% are
thers for crimes which were not crimes fifteen

years <:o (Guoted in Tannenbaur, 1934) .
Reviewin; the laws of khode Island, TCalifornia,
Illinois, wisscuri, Ohic, etc, Pound similarly
arrived at the coenclusion thats

fhere arce nov more than four times as many
punishable oifences prescribed by the title

on crimes ac there were one hundred years ago,

and there nas been an increase 2f 60y in this

title in fifiy vears, But this is far from the
whole story., Today the Title "0f Crimes and

Punisnme..is* does not contain half of the ofiences

that wayv be prosecuted by the ctate, (Quoted

in Tanrenbaur, 1535 op. cit.) .

Meedless Lo say, the bourgeois laws emerged and
developed suostantially along the contours of these
new forms o1 conduct. They were part of the efforts
to sustain, regzulate and reinforce the socio-economic
and political conditions that gave birth to these
forms oi cund.ct. Most of the 13th to early 20th
century Buropean legal Codes bore the unmistakable
marks of thiz bourgeois system of social relations
and the attendant criminality. Examples include the
1753 and 7Cl British Acts; the 1810 French Code
Napolecr; the 1313 Bavarian Code; the 1389 Italian

Zanardeil: Cute. the 191€ Englisi: Larceny Act; etc,,

etc, linlile the laws in the vreceding social
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formations, these Codes put up ideclogical cloars that
conceale. the specifiic Torm ¢i relutions that
charucter.sed their age., what cannot be mistaken,
howevsr, is the facl that their contents exhibiied
disproportionate concern for property relations over

and abeve others,

The feregoing socio-historical profile would
suggest that the con.ent of the Nigurié‘criminal Law
as esrlier identified, mirrors considerably, the
situation in a bourpeois society and the legal
response to the corresponding forms of conduct., it
shoulé be roitru that it has beer observed egilier in
this worr that tie MNigeriz Criminal and FPenal Cutles
have irelir origins and crientations in the Bricisp
Comisor: law tradition which consists mainly of the
bourgeois (commercio-industrial) system of relations
that promoteg contractual relations, impersonality,
and iadivicdualismw. VYith this analysis therefors, the
socioiogical context for the content of the Nigeria
criminal law can be said to be identified - namely,
the bourgoies socio-cconomic format:ro0n of the 171h
centu: y “urope, the forms of conduct arising Iru.
this foruwation and the official reactions of tneuw,
The impiicationes of suchh bourgeois-oriented leial

content for th> Migerian cociety will be discussed
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in the final chapter of this study. Theor manifesta-
tions are however, glaring at the level oi the

vperation of the law which is the focus oLl (he next

crauvter,

&




g

The notion of the ‘paximuin' or™minimum® in this
assertio, is largely on the face=value., Certainly,
more will be required 1o objectively asgess the
severity or otherwise of cwispositions than

intuitive scaling can allow.

Praedizi l:.rceny is the offence of stealing,
cutting, breaiing.; uproot.n, or destroying any

tree shiuo, nplant or vegetoule production.
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oi technicality, ambiguity and inconsistency in the
accompanying laws of procedure and evidence (Jones,
1969; +deyeai, 1970; Ibironke, 1977)1. These problems
manifest themselves mostly in the rules cn arrest and
charging, "selection" and plea-taking, ball, relevance
and admissibility of evidence, etc., etc,, and further
heightens the perceived problem of "failure of justice®
inherent in the largely alien substantive criminal ’aw,

The case cited velow partially illustrate this point,

Michael wlenuwa (a 20-year cld man) appeared
before the Ch.ef Magistrate Court, Abakiliki on the
charge of raping & four-year old girl. The dramatic
end to the trial came when the girl (as the principal
prosecution witrness) stepped into the witness box to
testify belore the court, but could not talk when asked
questions - not even te give her name, When all the
effort to get the little girl to talk failed, Mr Clement
Ozoigbo (the prosecuting police inspector) declined,
procedurally, to continue with the case, Mr. Chidume
(the Magistrate) ruled thus:

It is very unforiunate that the complainante--w--

could not talk when called upon to give evidence

------ . 1 am sad about it, but the law says no

one can talk for her and 1 will not hear any other

witness in view of this said developmenteeee---,

With the greatest grief in my heart I am stopping

this proccedings and accordingly discharge the
accused, but not on merite-ecve-- "

[To the accuseé? You have not been set free on
merit, you devil (Lages Weekend, Friaay,
September ¢, 1983).
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The "anguish" shown in the ruling cited above may not
be a rare phenomenon with the Nigerian justice
operational units where procedural anc evidentiary

laws stand on the way of substantive justice,

"Beset with such problematic legacy', Adeyemi
(1977) observes that "public co-operation in or
enthusiasm towarde the administration of criminal
[Iaw and] justicc¢ has been rather minimal®, This is

the frame for the oiscussions that follow.

The Police:

That the Nigcria Police Force occupies a mest
crucial position in the Nigerian criminal justice
system is not arszuable: in law and in fact, it
initiates the whole criminal justice process and
therefore, provides the Yinputs" for the other units

of the system in administering the law.

The policce operation of the criminal law as
conceived in this study can be assessed with respect
to two basic but relatea vzriables: the amount and
quality of protuction it offcrs the people as measurazd
by the degrec of confidence and co-operstion it enjoys
from the average citizen (Mark, 1977; DLavis, 1978;
Odekunle, 1979). For such an asscssment, two issues

are considercd: the extent to which membuers of the
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public frel secure with regard to their person and
property:s and the satisiactoriness or otherwise o) tnose
wtio have had direct contsct with the police, Tables 13,

14, and 15 present the empirical findings on these actiers.

PUBLIC Ii¥

P == -

On

il
P

TABLE 17: “FEBLINGS™ OF MEMBERS OF THE
saind) Y - 4 Tk

I e /
FEiLLIMN %o

Secure 35.6 32
Mot secure 52.2 W7

Can't szy 12.2 A
TOTAL: 100,0 0

D L R — N— i S B G i

UPABLE 1ly©  YFEELINGSY OF MEMRERS Of THE PUBLIC «ITH

FEELING o

Secure 32.2 24

Not secure 65.6 59

—Can't say . 2.2 e
TOTAL  100.0 90

TLBLE 15 PESLING OF MEMBERS OF THE PUELIC ON
T YOLICE - HALNDLING OF CASES

FEELING o 1

Satisfactory 30.0 12

P ——

TOTAL: 100.0 I

e i ® i

Not %atisiactory 70.0 28

—— e

“Only LO of the public sample had had direct contact

with the police,
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It is clear from the data in Tables 13, 14, and 15 that
the public feeling of security (in relstion to tneir
person znd jroperty) and satisfaction ( in relation to
the performunce of the #.P.F.) is rather low.
Furtherwore, most of the respondents said that the
presence (ii at all) of the police does not appesr

to deter crime, especially property-crimes; and that
where crimes have been committed, the police performance
does not yield any appreciable results in terms of
bringing rthe offenders to book, and/or recovering ihe

property involved.

The above is strengthened by the findingsoon the
level of public confidence in, and respect for, the
police,; the public preference regarding method of
settling viclimization even where the offender is knownj
the opinion of Lthe prison in-mates about the way the
police nandlod their cases; and the lawyers' view on
the police pcrformance in law-onforcement and
prosecution, These are prezented in Tables 16 to 20

below,

TABLE 16: LEVECL OF PUBLIC CONFIDENCE IN THE NP, ¥,

VITH REGARD TO GENERAL POLICE PERFORGANCE
LEVEL OF CONFIDENCE % S
High 5.6 5
Average 37.8 34
Low L,7.8 I3
Can't bLay _ 8.9 .8

TOTAL:  100,0 90

e e s n—
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TABLE 17: AMOUNT OF PUBLIC RESFECT FOR T‘u NeFuF.,
- jI I” REIlz!\l: lij tlE”s';H.itI: FU] ICIJ i :'1.1 ()’I‘iFTr-CE

____AMUUNT OF RESPECT A | S
© grezt deal of respect 0 0
Some respect 38.9 35
No respect at all 55.6 50

_Lan't say 13- S-S

TOTAL: 100.0 90

TABLE 18: PUBLIC's PREFERRED METHOD FOR HANDLING
TUTTTTT CRIMINAU VICTIMIZATION T

fIMINAL VICT LA
FREFERKED METHOD % N
Informal resolution 73.3 66
Formal resolution 25.6 23
__.Can't say N 1.0 oo
TOTAL: 100.0 S0

TABLE 19: FEELING OF THE PRISON IN-MATES WITH RLGARD
TC_THE WAY THE POLICE HANDLED THETR CASES

e JRELING R | S
Satisfactory 26,0 13
ot Satisfactory €8.0 3

——lanlt say - 7L S—. (-

TOTAL: 100.0 c0

et A - — A s s S——— - -
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TABLE 20: La#wyiRS' OPINION ON 1Hi PERFORMANCE OF
. T FOLICE WITH REGARD MO Law

STFORCHERT 7 ; :

NFORCEMENT FROSECUTION

OPINION L TE— T % N
Very well 5.0 1 0.0 0
Fairly well 45,0 9 LO.0 8
Inefficient Lo.C 8 55.0 11
Can't Say 10,0 2 5.0 1
TOTAL: 100.0 20 100.0 20

The data in the Talbles above strengthen the earlier
findings that the level of confidence in, and
satisfaction with, the way the N.P.F., operate the
criminal law is low, Vembers of the public were of
the view that ihe manner of police arrest and remand
of the citizens in Nigeria is arbitrary (i.e.
inconsistent with the rule of law) and usually
against the poor and those ignorsnt of "the
sophisticated mechanisms involved in the legal
procedure" (0Oloruntimehin, 1977). With regard to
their choice ©f "informal resolution" in preference
to the "lezal process", the public respondents said
that the police-~handling of criminal cases in Nigeria

is costly (in time, money, and social relationships).

The lawyers' opinion of the police ariscs from

their expericrice that "many people escepe justice
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because of the carelessness of the police" which
cemanates from ¢ither their human or corrupt desire

to help the sccuscd or their incompetence in framing
charges., adcycwmi (1970) sums it up when he said:

"4 disappointing feature of trials of criminal cases
is the habit of the police tc blunder in most of their

best cases®,

How do thne police, on their own part, parceive

this situntion: Tuble 21 presents the data,

TABLE 21: POLICE CFINION ON THE 4AMOUNT OF PUBLIC
. CONCIZENCE THEY ENJOY

s(ounlT % N
A grest deal 10 3
Some confideuce 56.7 17
No confidcnce at 211 33.3 190

TOTAL: 100.0 30

Even though the d-te in Table 21 imply that the
public confidence for the police is fairly high, it
must be realized that salf-evalpation is involved,
Consequently, thet a2 whole one-third of the police
respondents admit thst the police does not enjoy
public confidence 2t all assumes groater significance
than that proportion would ordinarily signify. »nd
this interpretation is support.ed by the findings of

some earlicr studies of the matter.



153

In a small scale research, Oyzknilome (1970)
found that majority «f the public and the magistrates
in Nigeria do rot cou-operate with the police because
they "see nothing _ocod in what 2 policeman does" and
that this is maniiested in unwillingness to repert
cases to the police anc the "vehement public criticisms
of the police” by the migistrate. HMore recently, Kore's
(1980) study in ‘“afanchian shows that over 0% of the
police admitted thzat the members of the public have no
respect for, and trust in, the police; about 903% said
that the public saw the police as corrupt; and over
75%% of the police intervicwed were aware of the public
allegations that "rolice take brihes" and "manipulate

evidence in court:-,

The independcent variables do not weaken the
strength of the alorementioned findings as mast of the
associations arc statistically insignificant at .05
level, The few associations that are relatively strong
(i.e with Crammer's V valuc of about .40), depict
specific pattern= of variations that further lend
support to th: findings, Tables 22 and 23 present

these associations.,



TABLE, :2:

T

NFEELINGSY OF MEMBE

RS CF THE

PUSLIC §ITH

. RiNL

i o L 1
FESPCNLENTS OCCUFAT

TON

OCCUPHTION

i

SECURE SECURE

FEELING

Tulal.(i !

No oecupation

Pecsant farmers
Artisans

Seniar Civil Servants

Jusiness kxecutives

25

63

33.3

12.5
0

0
33.3
50

87.5
85.7

75 ]
3ot 27
16.7 3
0 16
4.3 —

TOTAL (N) 22 L7 11 90

Chi-squore =
Crammer's V =

37.11 (df=8) Not 3ign. at 07;

L5
TABLE 23: LEVEL OF PUBLIC
AL KESPONDENTS " UCCUPATTON

LEVEL (%)
o480 R LR

- A
val o' o
b

CONFIDENCE IN THE HN.P

t'O14L

__OCCUPATICN HIGH AVERAGE LOW  BAT (i)
No occupation 25 0 50 25 I

66,7 Tl
1.7 50 2.0
6.3 81.3 12.5

18.5 27
36

16

=J
-
=

Peuszit farrers

AP 3

\n

Artisais

Senior Civil Servants O

_Business Lxecutives 0 0 71.4 23,5 1
TOTAL (N) & 3, 3 8 50

Chi-squere = 34,12 (df=12) Net ZSign. at ,05
Cramuer's VYV =,30¢

In Table. Z2 and 23, where opinions on the police were

correlateu with the occupation of the respondenis, the

dat- sugzgecst an inverse relationship between tiue public
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sensa ni stcurity/confidence in the N.I’.F. and
occupa il status: the higher the occupational
status, o Jower the feeling of security/confidence
ir the police. The main explanation for this is periovs
the edi:csiional attainuent of the respondentc., In t'ils
study, * ere is a positive correlation between occupatiion
and lsve: of oducation, Therefore, those with highon
occuprtion: !l status could ac-ess the police more
critical? enc confidently tecause of trneir educatioanl
attai-inent, In addition, they are the ones who pro i lyv

care mo, acouvt security of their persons and properc;.,

™n coasons given for the low level of public
confide:c: end satisfaction cen be summarised as fol'la o
non~coi. .ument on the part of the police; police-
brutalit. ‘¢.g. profane and abusive languarze, physical
malbandl i, ¢, undue detention); ineptitude/undue delays
in prosicuiion:' and evicence~exsggeration or supprassion
to sacar: corviction (mainly ageinst the lower class, or
dischav.: resp-.ctivelv, These practices find explaoaation
largel i: tie narrow simplistic "we-are-only-herec. -to..
enforce Ui ¢ law" philosophy which gencrally produces o
reactive pelice depsrtment that responds only to
"ficurn.oive fires", The root of the prevalence of tuiu
philoson': :ir the N,P,F, is historical as shall he shiowr

later in ihis= chapter,



The Courts:

Centrnl to the notion of law and order in modern
society is the promise that it will provide the lormal
machinery for just and orderly allocaztion of reward,
opportunity structures, and sccess to the means of
life (Elumberg, 1967). Where disputes a2rise in the
course of this allocation, the State usuzlly turns
to the 1~w courts for settlement (i.c¢ to determinc
the guilt and innocence of the parties involved and
allocrte “rewnrds" nccording to the fixed rules),
hence the decisive position of the courts,
particulariy the criminal courts in modern iligeria,
Given this fundam:ntal role cxpoctation, an
assessmenit of the court-handling of the law should
consider the opinions about the success with which
the courts convict the guilty and acquit the
innoceint. In this regard, this study secks to focus
upon the werkings of only the Nigorian fagistrate

and Ares courts.

It may be recalled that these courts zre said to
be siprilicant ta the administration of the law not
only by thc sheer numbers of the defendants who pass
through thonr but alse by their jurisdiction over many

of the offunces that are most visible to the public,
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As Pound (1922) observed concernin:: the Municipal
courts in America, the Magistrate and Area courts in
Nigeria

are the points of contzct with the administretion
of flaw and/ justice of the overwhelming mu,jority
of the inhabitants who ccome into any contaci with
courtsew=e===-=, There, the great bulk of the
population receives 1ts_ impressions regarding the
g@ped, cercainty, sairness and incorruptibility
[}

a

[Iew and/ justice as administered (Emphasis
ed;.,

The approzch is to assess the "worth" of these courts

in reiation to the public impressions about thern, the
veritable aspect of which is the degree of public

confidence in, snd respect for, them.

Among the public respondents, 73.3% have ‘a great
deal® of respect for the courts; 17.8% have no respect
for them at all; and the remaining 8.9% cannot offer
an opinion either way, A similar distributicn is shown
in the public opinion on whether or not, from experiernce
or obsorvation of the official practices of the courts,
they think any person(s) is above the law in Nigeria;
.h%, yes®, 60%, "no", and 5.6% “can't say". The
police express similar view: 43,.3% say that some pecgle
(the rich @nd those with political immunities) are above
the law; 50% say that nobody is above the law; the

remaining €,7% cannot offer opinion either way.

In the light of the wider social reality, the
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high opirion of the public with regard to their
respect for these courts (apparently confirmed by
these other findings) is contestable, This is moreso
as further znalysis shows that only 32.2% of the
public reovondents have had direct contacts with the
courts, Aand among these, 58.6% wcre not satisfica
with tie way the courts handled their cases in torms
of speed ane fairness, Therefore, the public
indication of an overwhelming respect for these
courts reauires a critical explanation zs attempted

be low,

hen put side by side with the widely-perceivoed
"poor" poulicc performance, the courts =and their
oper tions arc likely to be regarded highly by the
public. And this ndvantage of rolativity is further
compoundcd by the low visibility of the courts n~na
their operaztions, A typical modern Nigerin criminal
court sprroximates 2 closed community in "design® and
in proccss, The nature of this "closeness" czn be
seen by the fact that even the pross is zerlously
determined to report only that which will not offend
the court., 1t is additionally obscrvable that the
sura built a2round these courts sceres not only
those with cnses, but also interested observers. As
Adeyemi (14970, op.cit.) put it, "the court-hall is

regarded 25 socredeeee=e-=- it is unlawful to laugh
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or smile in court, It is even an offence to yawn or
whisper, cough or sneeze unless one is prepared to go

to jail"

Over and zhove these advantages of relativity and
low visibility is the myth of impartiality of the
courts, relentlessly propagated by the legal
profession - the bench and the bar., Ruling in R."'v.
Thomas H. Jackson f{1925) 6 N.L.R.53/, Combe C.J.

remarked:

It is, I think, generally reccgnised that one of
the greatest blessings brought to this cocuntry
(Migeria) by the British Administration is the
establishment of an absolutely impartisl
Judiciary, and I have every reason to believe
that the i1nhabitants of this colany and
Protectoratéseeseess rejoice in having courts to
which thev can come with certain knowvledge that
Justice will be administered without fear or
iavour........ T cannot Imagine any sreater
VIl +.s.... than to render this court
contemptible in the eyes of the public (Emphasis
added),

While condemning the wave of violence in some parts of
the country durins the Nigerian 1983 general elections,
Mr. Anyamene (President of the Nigerian Bar Association)
"appealed to all aggrieved parties to go to law court
in accordance with the Constitution of the country" and
"expressed his association's implicit and unshaken
confidence in the¢ country's judiciary and its ability,
integrity and impartiality" (New Nigerian, Monday

September 5, 1983).
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Such comments as the ones cited in the preceding
paragraph project an unquestioning faith in law and
the courts, and vhern successfully propagated, they
orient, positively, the impressions of the public .*<at
the legrl process in general and the courts in
particular, 7Thus, the public respect for the courts,
particularly =s it is with regard to speed and fairness

should be considered in these contexts.

Even thougl: onc would not expect =2ny person
convicted by n court to have good impressions about
that court, carcfully c¢licited opinions/feelings of
prison in-mn:tes may signify, to some cxtent, the
public perccption of the wortin of n court as an
effective diagnostic instrument. Majority of the
in-mate respondents (62%) did not desire thcir cases
taken to court, because they were "dreadful" of the
courts., Amony these, 54.8% alleged to have "bribed"
to stop the police frem taking them to court. Among
those that were convicted, 63,3% expccted penalties
other than imprisonment; and about 56.7% considered
the lengths of their jail tcrms "too harsh". With
regard to their general fecling in the court-handling
of thuir cascs, 70% were not satisfied and regarded the
courts as partial and/or inhuman. Again, bearing in
mind that onc¢ should be wary in using in-mate opinions

to zzsess the courts of referral, this analysis shows
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of the prison in-mates were convicted; and two, the
demograpiiic and socio~economic characteristics of taese
in-matcs, The relevance of these issues consists
largely in uncovering the cmpirical face of the coutent
and bias of the substantive law which lies at the hase
of the arrest, trial, disposition and sentencing of the

in-mates,

The analysis, in this study, of the offences for
which the inemates were incarcerated shows the
prepondcrance of property-and property-related-oifence
type, over the "person" and other types. This finding
is, in essence, in line with the conclusions of
available works on this matter, In their study of
Kirikiri and Agodi prisons, Okediji and Ckediji (1968)
found that property offences {e.g. robbery, burglary,
larceny, etc,) dominate (671.36%) the "types of offence
committed by Ivnmates.......". Obafemi's (1977) study
in Ilorin also "shows that the largest category of
offences - 60% and 87.5% for which respondents were
committed for last and present imprisonments,
respectively, was property". "This category" continues
Obafemi, "consisted of theft, burglary and counterfeiting,
the single largest being theft". Analysing the character
of "common" crimes in the study of samples of prisoner-
populations in six Nigerian major cities, Odekunle (1978)

concludes: “Not surprisingly, most of these are ‘'property’
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TABLE 25: IN-MATE RESPONDENTS' NUMBER OF

7" TEILTRER ZLTIVE

KUMBER OF CHILDREN

o4
/9

No chila 1.4 Y
Vw2 37.2 13
3=-5 171
6 _and above 3.3 12
TOTAL: 100.0 35

*Only the married and Livorced/Widowed

TABLE 27: LDUCATIONAL ATTAINMENT OF THE IN-MATIE
RECPONDENTS o

)

EDUCATICN % N _
No formal Education 38.0 19
Primary 40.0 20
Secondary 20.0 10
_Post-Secondary 2.0 A
TOTAL: 100.0 ) 50 -

TABLE 28: OCCUPATION OF THE IN-MATE RESPONDENTS

OCCUF ATIGH B % N
No occupation 20,0 10
Peasant farmers 34.0 47
Artisans 3.0 "
Senior Civil Servants 6.0 3
Business Executives 6.0 s X
o TOTAL: 100.0 50
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TAELE 29: CCCUFATIOL: OF THE IN-MATE RESPONLENTS'

FATiloR vs LLCUI ATION e

No accu rtion 6.0

Peasant f{armers ol .0 R
Artisans 20.0 10
Senior Civil Servants 4.0 2
Business ixecutives 6.0 3

TOTAL: 100.0 50

s

All the irfcormation in Tables 2ly to 29 above, put
together, will depict a profile thus: the typical
in-mate respondent is in the prime of his/her youth,
married (even if nominally) with an appreciable auaber
of livin, children; and of a low educational and
occupational status and family background. He is the

underprivileged in modern Nigerian society.

That 15 the typical man upon whom the Nigeria
criminal law, under the auspices of the criminal
Jjustice system, focuses. Yet, this law is couched in
a structure that is incoherent, haphazard, and in an
esoteric language that portrays all as equal juristic

subjects,

The elfort made so far in this chapter has been

geared towalrus increasing the critical understanding
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ol the Nigeria criminal law through examining'the
operations and charscteristics of the units of the
criminal justice system. The way one has gone ahout
this is to assess the value and worth of these units
which invariably reflect the nature of the substantive
law they are required to Operate. It will be seen
from the analysis that the worth of the Nigerian
criminal justice units with regard to the public
impressions about their Operations is minimal. And
by this fact, it ig derivable that the substantive
criminal law may not be, essentially, in turne with
the ethos of the society which it is meant to serve,
In line with the theoretical position in this study,
it is contended that this "discrepancy" finds more
effective explanation in the circumstances under
which the units emerged and the orientations given to

them,

With respect to the police, Tamuno (1970) and
Odekunle (1979) have contributed immensely to this
perspective, There is =z consensus between these
writers that the origin, development and orientation
of the modern police in Nigeria, are colonial. The
present study only needs +o reiterate the fact that
the N.P.F., has not divested itseclf of the philosophy
and orientation dictated by the calonial imterests of
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the British. In odekunle's words, "the N.P.F. was of,
and for, thc cilonial administration, not for the
people; its ovrientation was '‘containment' and its stance
was 'military'; it was not meant for service to the
community....e.... the primary task then was to keep
order and maintain law". The outcome of this is the
narrow simplistic 'We're-only-here-to enforce-the-law
philosophy which does not meet the people's indigenous
sense of policing. Hence their low opinion of the

modern N.P.F,

Viewed in their larger contexts, the law courts
were also part of the British armour in her conquest
and control of Nigeria (Adewoye, 1977). The fact that
the system of hogistrates' Courts showed no clear
distinction bctween the administrator and the judge in
the early period of their establishment indicates that
the courts were greatly used as instruments in the

political subjugation of Nigeria (Unobe, 1983).

Needless to mention that these courts not only
struck at the sovereignty of the indigenous judicial
institutions but also administered the laws that bore
little resemblance to the ones known to the pre-contact
Nigerian societies. The colonial laws responded mainly
to the needs of commerce, growing white population, and

political subjugation as indicated by the first types
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of formal courts of justice established in Larsos
colony, namely, the Police Court, the Criminal Court,
the Slsve Court, and the Commercial Court. All of
ther were evidently designed to serve areas of pressing

needs in the life of the colony.

inother prominent feature of these courts was the
orientation of the courts which iuplied-the servicing
of the interest of those who wielded power rather then
the interest of %“justice"., The ensuing differential
treatment is indicated in the allegation that “Prejudice
of colour exists to such an extreme that often times
in our courts of law we (Africans) sue entirely in vain
for the impartial aaministration of justice". Instances
of "unjust and iniquitous verdicts" in the courts abound
(Adewoye, 1977, for elaboration)., Thus the courtis were
established with an orientation that engendered much
dissatisfaction among the indigenous populace. And that

orientation persists till today.

The character of the prison in Nigeria is no
exceptian to the foregeoing historical survey. The
modern prison system was part of the colonial
arrangements to institutionalise the colonial government.
Initially, the prison was viewed not only as 2 custodial
house but also as a recservoir of labour, Frisoners were

used for public works and the general cleaning of
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surroundings of the home of the colonial administrator
(Owomero, 1981). Generally, the social-profilc of
prison in-mnates in kigeria has remained largely

similor to the¢ one -arlier focused upon.

On the whole it becomes evident that the agencies
of the criminal justice system in Nigeria which were
consciously designed and armed with the "rclevant: law
to serve the interest of the colonizl administrotion
had becen inherited and deliberately maintained by our
ruling elites as beneficiaries - which latter fact
explains the non-review, fundamentally, of both the
substantive criminal low and its opcrational agencics

mor: than twenty years after independence,
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NOTES

This 1s with particular reference to the Crianinal
Procedure /ct, Cap. I3, Vol. II of the Law of the
Feder:ztion, 1958 (for the Southern States); the
Criminal Procedure Code, Cap. 30, Vol,I of the Laws
of Northern Nigeria, 1960 (for the Northern 5tates);
anc¢ the Fvidence Ordinance (Federation), Cap. 62,

Voll. II of the Laws of the Federation, 1953,
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CHAPTER SIiX

SUMMARY, DISCUSSIONS, 4HD CONCLUSIGHS

in this Chapter, all the efforts made in thiis
studv arc brought together and further discussed. In
conclusion, specific problem-areas emerging frox» ihe
geueral nicture of the law and a proper basic
orientation for sociology of law in lligeria are

outlined,

Trne problem for this study hinges on the
contsntion that the 1légical point of departure for
any system.tic scholarship on law, its enforcement
and adwrnistration, is a critical end verifiable

investigation into tha substantive rules of the law,

And tnst there is, generally speaking, 2 deviation
from this logic in the existing lesal scholarship;
one which results in a concentration on the
procedural and correctional aspects of the law along
the Auatinian positivistic approach. Therefore, this
study, having regard to the vitiating effects of this
orientation for theoretical and practical purposes,
attempl: a scciological examination of the
substaative criminal law in Nigeria with a view

to naking a preliminary contribution to systcmatic
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knowledge and rational administration of the law. The
choice cf the criminal law is predicated by its
crucial posgition in the socizl ordering of the nation
and the fact of the consensus among the indigenous

legal scholers that it is, as it now stands, problematic.

To effectively deal with the problem specifiea
above, one needs a theoretical pcrspective that secis
not only to say what law there is and when it evolvad,
but also to explain how the law originated and why it
is what it is. Of the various paradigm:, the Marxzist
perspective is found to offer this tool: besides
acknowledging the essential place of the formal
logical anzlysis of the law (typical of the
structural-functionalist position), it holds that an
examination of law should be done through the concrete
historiczl and sociological methods of investigatior,
Its essence, therefore, consists in recognising the
developmentuzl relationship between law and society,
and stressing proper contextualisation of law for a
deeper amd critical understanding. This perspective
underpins the methodological orientation for data

collectior , analysis. and interpretation in this study,

In collecting the relevant data, documentary

sources (e,g. texts, the Nigerian Criminal and Penal



173

Codes, Law Reports, the official records of the Police,
the Court, and the Frison, etc,) and interviews (with
the public, the prison in-mates, the police and the
lawyers) were mainly relied upon. The basic variables
upon which the data were collected include the
structural organization of the law, the statutory
langua;e in which the law is cast, the nature of
criminalization in the law, an assessment of the police =
and court - handling of the law, etc, Demographic and
socio~economic variables (e.g. age, religion, ethnicity,
etc) were used mainly to measure variations in the

cpinions of the respondents on the various issues,

The analysis and interpretation of the data
collected provide specific findings on the afore-
mentioned variables. With regard to the classification
of the legal norms, two-thirds of the lawyers who
offered opinion described the structural organization
of the law as incoherent and haphazard. By way of
illustration, 65% of them said that "goat-stealing",
conceived as a felony in the law, should be a simple
offence; 50% said that "perscnation" should be a felony
in the Nigerian setting rather than a simple offence as
it is in the law. The opinions of the members of the
public on the official classification of " bigamy" and

"personation” further support the description stated
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above: three-fourths said that bigamy should not even
bhe a crime in Nigeria, let alone a felony. Again, by
recommending 60 months (modally) imprisonment for

personation, the respondents showed that the offence,

in their opinion should be a felony.

In addition to the empirical findings in the
preceding paragraph, & seticulous examination of the
Criminal and Penal Codes reveals the incoherent and/or
hairsplitting manner in which the legal norms in the
law are organised., Either incompatible offences are
lumped together in one chapter (e.g. Chapters 13 and
27 of the Penal Code), "acts" that are basically
similar are put in separate sections of one chapter
by hairplitting (e.g. S8 119 and 122, Chapter -10 P.C.),
or scattered in separate unrelated chapters (e.g.
'9(112): 10(148) and 18(267). All this supports the
assertion made in this study that the form of the
Nigeria criminal law, with regard to its structure,

is "chaotic'".

The other aspect of the form of the law found
to be problematic is the language, particularly its
syntax. About 68.7% of the lawyers who offered
opinion described the language of the law as too
wtechnical® and "incomprehensible"; 86.7% of the

police respondents said that, from their experiences,
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the laaguage i5 not clear to the generality of tne
Nigerian populace, This iz affirmed by the fact thet
nore thar half (52.1%) of the members of the public
who had read the Codes could not understand the
language at all, And upon a close examination of the
Criminal and Penal Codes, their language (particularly
of the former) is found largely to be convoluted and
esoterically technical (e.g. 5SS 115, 252, 346 of the
Penal Code, and 316, 383, 465 of the Criminal Code).

The explanation attempted for the findings in the
last three paragraphs shows that the structural ana
linguistic nature of the Nigeria criminal law reflects
the eccentricities of its English legal parentage.
Further, it is shown that the circumstances of the
iryortation of the law and the unchanging predisposition
of the itigerian ruling elites have left the form of the

law the way it is,

With regard to the content of the law, this study
~xamines the kind of behaviour that had, ab initio,
att: ~~+ed Ctate-condemnation in Nigeria, thus
Identifyir g the general orientation of the
ciminalization pattern. In doing this, the
investigator tr’es to group the haphazardly presentea
provisiws into five major categories: Offences
against State security and order; Offences against

the rerson; Cffencas against Property; Offences
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relatins to Family/Marriage and Morality; and offeuces
against Public OUrder and Health, It is then observeu
that eacii of these categories occupies a specific
position of "seriousness" as conceived by the Stace
and the analysis of this ranking shows the orientation
of criminalisation in the law. Using "exhaustiveness
of offence-formulation" (i.e. the quantity of law)

as a parameter of "seriousness", "Offences against
State Security" and "Offences against Property" top
the lists of offences in the Criminal and Penal Codes,
respectively. It is also observed that "Offences
against DProperty" is relatively prominent in the

Criminal Ccode,

The ranking shown above suggests that the pattern
of criminalization in Nigeria is predominantly property-
biased; and is supported empirically: about 724 of the
members of the public said that the most common offence
in Nigeria is property; 50/ of the police offered
similar opinion; and about 54% of the offences with
which the in-mate respondents were committed to the
Prisons are of the property-type. On the whole, this
characterization is further affirmed by the socio-
historical framework of analysis/explanation which
discloses a close affinity between the content/
orientation of the Nigeria criminal law and the

enduring 19th-century bourgeois socio-economic
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formation in England from where the law was imported,

In examining the real face of this substantive
law, the actuzl workings of the Nigerian police,
courts and prisons are assessed, This study finds
that, given the way the N,P.F. handles the criminal
law, the public sense of security of their person
and property is low, This is further suggested by
the rather minimal level/amount of public confidence
in, and respect for, the police; and the overwhelming
choice of informal method of dispute-settlement in
preference to the formal (legal) process: about 80%
have "average and below" confidence in, and more than
50%, no respect at all for, the police; and 73.3%
chose informal method of settlement. The reasons
given by the members of the public for this low
inclination towards the police and the legal process
in general include police-brutality, undue detention,
evidence-exaggeration or suppression to secure
conviction or discharge respectively, etc. These
practices are found to emanate from the "we-are-only-
here-to-enforce the law" philosophy as clearly shown

by the history of the N.P.F.

The courts are to determine the guilt and innocence
of the parties brought before them in accordance with

the provisions of the law. This study examines the
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public impression about the success with which the
courts nevform this role znd finds that 73,3% have

"g gre:.t deel of respect"™ for the courts; and 60 Go
not observe impartiality with these courts., However,
the fact that this finding appeared inconsistent with
the wider social reality led to further analysis which
shows that only 32.2% of the public respondents have
had direct contact with these courts., And of these,
58.6% were not satisfied with the way the courts
handled their cases. The explanation that follows
from this inconsistency shows that the courts enjoy
perceivec competence in comparison with the widely -
perceived Ypoor" police performance because of their
low visibility, remoteness and "closeness", These are
further compounded by the "myth" of impartiality of
courts propagated and/or ingrained in the minds of the
people by the legal profession., Together with the
unfavourable "feelings" of the persons sent to the
prisons by these courts (uscd here with much caution),
these findings show that the overwhelming public respect

for the courts is perhaps more apparent than real,

With regard to the featurcs of the prisons, a
survey of the offences for which the in-mates woere
committed and the demographic and socio-economic

characteristics of the in-matc respondents shows the
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preponderanc: of property offences, and persons in
the prime of Llheir youth with low educational and
occupztionzl statuges, respectively, This further
unveils the nuoture of the cuntent and bias of the
substantive criminal law that essentially underlies
the operations of the police and the courts which

culminated in the committal of these in-mates.

The afore-mentioned findings with regard to the
workings and features of the police, the courts and
the priscns are found to be rooted in the socio-
historical circumstances under which those units
emerged and the type of orientations dictated by the
substance of their legal framework., The units are
colonial in origin, and are part of the British

armour of conguest and containment.

1t should be mentioned however, that prior to the
introduction of these colonial instrumentalities,
viable laws and justice systems existed in Nigeria,
The indigenous laws were not book laws; they were oral,
direct in formulation and their principles expressed
in everyday language which the ordinary citizen could
understand such that minute textual criticism, debates
about the meaning of a section, etc., were not common,

if they existed at all (Allot, 1968).
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In otiwr respects, the subitances of these
pre-coionial laws generally reflected the dynamic
cultures anc sspirations of tieir societies., They
wvere to a larse extent consistent with the community
practices £o that the people could align their
behavicur Lo thes with minimal violation. In teras
of operation, the approach that dominated these laus
was "renccering essential justice in the particular
case in conformity with the general principles and
appropriaie patterns of behaviour recognised by custom
for each relationship or transaction" (Allot, 1968
op. cit.). 7The persons who traditionally perforaed
"police" duties spoke the same language and shared
the customs of their various communities (Tamunc,

(1970).

With regard to the indigenous courts, "the
overall picture is of large numbers of men and wome:n
attempting an honest Job in the administration of
Justice ,.... at remarkably small cost and in the
closest touch with the people and their tradition and
customs* {(reay, et. al,, 1966). In Tamuno's (1970)
words, the “justice obtained through the law enforce:-
ment institutions in pre-colonial Nigeria appeared
cheap, convincing, and quick". The general

orientation was that, in Buxbaum's (1967) words, ‘“the
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courts tn iraditional societies have an idcological

prefercics for conciliation“,

1% i3 upon these systems of laws and Justice
adninistr:ticn thet the English law and notion ol
Jjustice woere super-imposed, As its history shows,
this English law "was made by Englishmen for Englishmen,
and expressed the spirit of BEngland......, built up
day by day by the courts in deciding disputes betwecn
living pcople with full Knowledge of the effect the
decisions will have on their destinies" (Kiralfy,
1958), This was echoed by Staurt J. in Daywood v,
Carlson (30 Am. S.C.,, Washington) when he said that
"the commor law grew with society and not ahead of it,
as society bhecame more complex and new demands were
made upon the law,...., the courts originally in E£ngland
out of the store-house of reason ana good sense

declared the common law".

In the Middle Ages, this law became "capricious in
operation”, and by the 18th century, had "reached an
incoherence which seem to defy even the modest order of
the alphabet; and at its serious level, was perhaps
dependent for its workability on the ignorance of all
concerned" (Milson, 1969). The incoherence of thz form
and capriciousness of the operation notwithstanding, the

emphasis of the law on property was consistent., Jcarman's
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(197 ovservation indicates that "at the bar of
internatioral opinion, the law would admit a weakness in
its protection of human righcs which had been limited
only to the right of property. 1t only provided a
framework of freedom in which men, women and children
may worle out their destinies.....". This is, in essence,
the nature of the law after which the Nigeria criminal

law is wodelled,

And, true to the thesis that colonial civilization
developes cobedient to the principle of imitation of
parent-mcdel, “contempory African [Er Nigerian/ legal
systems bear the marks of their colonigl corigins.... in
the sense that the explanation both for fTheir/ style
and content must be sought in legislations enacted in
the colonial era' (Allot, 1970). The riddle of
technicality, the inherent presupposition of socio-
economic and political system different from those of
Nigeria, and the problematic nature of the operational
units of the Jjustice system clearly show the "foreigness"
of the Nigeria criminal law in form, content, and

operation,

Perhaps a valid question at this Juncture is this:
why the whole-sale importation of a law developed in
a different environment, motivated by different

objectives and following procedures removed from those
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of Riserss whe.. there was nv legal vacuum?d “'ne
popular justiiication proceeds from the argument
summed ui w2 Justice lhompson's comment in Olayeni v,
Lawani that

If e :le allowances for expatriote Judges in
tiie 1o colonial days, theirs waes a difficult
task -- highly cultured sophisticated gentlemen
learned in the common law, were called upon to
ad judiccte on a system of native law found upon
customns which have not been nurtured or improved
by modern judicial reasoning....... (Quoted in
Rubin, et. al., 1968).

In other words, the expatriate judgzes needed the law
they could handle, so they had to import the law
(modern zno sophisticated) of their own country. Be
that as it may, the question still remains as to why
the British -“imported" laws that were "more than
requirecd" for the prevailing situation in Nigeria. Iu
Blackstone's {1787) words,

colonialists carry with them only so much of the
En;,lish law as is applicable to their own
situation and the condition of an infant colony,
inheritance and of protection from personal
injuries, The artificial refinements and
distinctions incident to the property of a great
and chmercial_people....... and a multitude oOF
ofher provisions are neither necessary nor
Convenient for them and therefore not in force

Emphusis added)

On the strength of available evidence, one would
contend that, rather than in the predicament that the
expatriate judges would have faced, the explanation

for the importation of a technical and property-biased
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(with irrclcvant distinctions) criminal law to 2
predominantly “simple” and agricultural society
properly li.= in the singular purpose of colonislism
in Nigeria, i.e. to institutionzlise and legitimise
the rights of the British to control and supervise
the exploitation of their colony largely through
commerce. Morel once said: "commerce took us to West
Africa,....., It is the fons et origo of our
presence in Jest Africa......" (Quoted in Tamuno,

1978).,

And, accusing the British Government in Nigeria,
Fox-Bourne said: "The essential fact to be borne in
mind is that within the past few YearsS.ssse.. there
has been scorcs of punitive expeditions against
troublesome native communities,.,.., but all having
for their real obgect the development of British
commerce" (Uucted in Tamuno, 1978, op.cit). Allegedly,
the British did not find the indigenous legal content
and framework conducive to this purpose; hence the
importation of their own commercial-and-property-

oriented 1law,

The fuct of the protection of the British trade
and property being fundamental to the super-imposition
of the English law and justice system could be gleaned
from a 'Report' preceding the introduction of the

English law ond justice system into Rigeriz (submitted
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to the Sceretury of Statc for Forcign Affairs in 1860
by Campbell Cerand, & Specisnl Consul for Lrgos and
Bight of Benin):
Lagos ot prosent may be szid to have no
Government: there is no effective protection to
property, no mode of enforcing the payment of
debts applicable to Europeans....... but in a
large ond increasing commercizl community, there
are questions of great importance affecting trade
and property frequently arising which the Consul
has not thc means, even if he had the authority
of dealing with in & satisfactory mammer......
(Quoted in klias, 1963).
By 1862 a Police Court was opened at Olowogbowo
(Lagos); and in 1863, the first Supreme Court of the
colony was established to operate on the basis of the
accompanying Fnglish legal principles. In 1899, the
Criminal Code Bill was presented to the Legislative
Council in Lagos, but was rejected. In 1904, Lord
Lugard enacted the Schedule to this Bill in the
Northern Protectorate and following the unification
of the Northern and Southern Protectorates in 1914,
the Criminal Code was made applicable to the entire
country in 1916 (Okonkwo, et, al,, 1964). Since then,
the picture thsat is depicted in the evolution of the
intersection between the indigenous law and the English
law, "is one oY the constant interplay of the forces
of the law ard /property-protection/" (Elias, 1973).
Thus a fundamen¥sl understanding of the form, content

and operation of the Nigeria criminal law should be

sought against this background.
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The picture that emerges Ifrom the foregoing
discussions allows for broad derivations, perhaps, best
represented in the following allegory (abridged from
Fuller, 196l):

Rex came to the throne filled with the zeal of a
reformer (with particular attention on law), His
first official act was dramatic and propitleus.
Since he needed a clean slate on which to write,
he announced to his subjects the immediate repeal
of all the exisiting law., He then set about
Grafting a new code. JLater/ he announced that he
had written out » code and would henceforth be
governed by it in deciding cases, but that the
contents would remain an official state secret.
The subjects resented, that it 1is very unpleasent
(unjust?) to have one's case decided by rules when
there is no way of knowing what those rulcs are.
There was no escape from a published code declaring
the rules.

When the code became availsble, it was discovered,
to the dismay of the subjects, that it was trucly
a mosterpiece of obscurity. Legal experts who
studied it declared that there was not a single
sentence in it that could be understood either by
an ordinary citizen or by a trained lawyer: How
can anybody follew 2 rule that nobody can
understand? The code was withdrawn.

The revised code contained stiffened requirements
and 2 long list of new crimes e.g. it is now 2
crime punishable by 10 years' imprisonment to
cough, sneeze, faint or fall down in the presence
of the King.

Reaction/ to command what cunnot be obeyed is not
o meke Iow: it is to unmake law, for a command
that cannot be obeyed serves no cnd but confusion,
fear and chaos,

The King assumed the judicial powers in his own
person., In this way he could directly control

the application of the code that was unacccptable
to the subjects. As the bounded volumes of Rex's
judgements became available and were subjected to
closer study, his subjects were appalled to
discover that there existed no discernible relotion
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between those judgements and the code they
pupperted to agpply. The new code might jusi as
well rnot have existed at all,
This alle_cry may not correspond in every detail with
winat crie has aone in this study, but it graphically

alludes to our points of arrival,

Regarding the form, the Nigeria criminal lgw,
taking after the English law, is found to be in
Archer's (1956) words, "an untidy mosaic with its
overlapping, its irrelevant distinctions and its
anomalous survivals. It defies any scientific
classification; and [Tike Rex's codg/ those who have
spent a life~time in its services do not pretend to
understand all its detail", Aptly put, it is generally
unorderly, obscure and incomprehensible. The serious-
ness of this characteristics will be better appreciated
when it is realised that "cognoscibility" (i.e. the
principle of knowing and understanding to be able to
orient one'’s behaviour accordingly) is a necessary
ingredient of the rule of law: it is an "unreasonable
thing to oblige men to obey 2 body of laws that are....
so dark as not to be read and understood by every one

of the subjccts" (More, 1516).

The situction with the form is compounded by the
nature of the seontent of the law which is largely in

"disharmony” with social realities in Nigeria: the
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law is predominated by individualistic philoscphy and
property and property-releted offences “"incident to
great commerci: 1/industri~l people", thereby
occassioning incropruence withh the practices of the
largely communcl ond agricultural societies of Nigeria,
In addition, it should be mentioned that beside the
offences that are more or less "unknown" to the
Nigerian ethos, there are offences whosc conception
differs considcrably from the indigenous understanding.
For instance, it may be difficult for a native mind

to understond how marrying more than one wife would

be felonious (State v. Ezeago Nweke /79717 0/110)1;

how raping o 13-year old girl who bled to death

(R. v. Nameri - /1957/ 20 N.L.R.6) would not be

murder; how a woman contemptuously exposing her bare
buttocks to the husband who killed her (State v,

Nomeh - unreported decision of the Supreme Court

[5.C. 169/63/) would not be sufficient to establish
the defence of provocation; etc; etc. All this

aggravates the disharmony.

In so far as the criminal law contains certain
rules concerning the basic conditions of social life
in Nigerin, the law may be valuable. However, the
contention emnnating from the findings of this study

is thet to command (criminalise) more than what can
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be obeyed and/or enforced may be, generally, to unmake
the law. 'The premise is this "a law honoured in the
breach than in the observance (for lack of harmony
with social realities) does no good to itself"™ and to

the society (Veeranmantry, 1975).

The situations with the form and content as shown
in the forezuing compound the problem of the Nigerian
criminal jJustice system. Apart fpowm the fact that
the coperutional units of this system are unable, by
virtue of their origin and orientation, to sustain
public confidence, the law they are required to
operate is uvntidy and considerably removed from the
Nigerian socio-economic conditions. The implication
of these gereral characteristi¢s of the law for the
Nigerian souciety are enormous. Wnile those of the
form (in terms of cognitive dissonance) and operation
(in terms of wsbsurd justice and social disaffection
for law) meay be obvious, those of the content are

often elucive,

It is therefore pertinent to focus more on the
content here for further critical understanding by
paying pairticular attention to the way in which the
content of the law reaches far beyond its own
apparent g here to interact with social attitudes,

processes “nd structures in Nigeria. The premise
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bourgeois-—-oriented English criminal law on Nigeria was
not a haphazard or accidental phenomenon, It was,; as
earlier shown, consistent with the wide-spread belief
of the imperialists that law could be used to establish
and protect their purpose (Pospisil, 1979). The
implications are examined at two related levels: social

structure and societal structurez.

At the level of the social structure, it is observed
that the embodiment of the Nigeria criminal law would
affect, considerably, the rights and obligations conferred
upon individuals by the indigenous systems of beliof,
cultural norms and established modes of behaviour. In the
pre~colonial Nigerian society these individual rights and
obligations were asserted, generally speaking, through
femily and other collectivities, and were recognised as
such by the prevailing laws. In other words, individuals
found their "essence" (super-ordinate or sub-ordinate)
largely in communal and/or family groupings. This is
distinct from the soclial relations which the imposed
criminal law conveys: by the manner and matter of
criminalization in this law, individuals are isolated
and brouzht into atomistic relationship with one another
and with the State. The law addresses the individual

(rather thawn the family or community) in so far as his
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acts or omissions are called into question in particular

cases. Invarizably, individualism and formal contractual

relationships are promoted over and above the indigenous

systems of relaticnships, with the result that the

latter diminishes in effect, paving way for the emergence
of the social (relational) structures consistent with

the former.

The implication of the embodiment of the criminal
law for (he indigenous societal structure is similar to
the one observed above. By fostering a laissez-faire
economy and society (after the model of classical
property - relations) in predominantly communal and
semi-feudal organisations, the "law" zffects the . .
character of the existing socio-cconomic grouping in
the following ways, One, the divisions in the society
are reduced, in the main, to an easily identifiable
dichotomy: the propertied and the property-~less. And
two, the necessarily accompanying conflict is
intensified., The provisions on idleness, vagrancy,
gambling, drunkenness, and most of the property-related
offences in the law underpin both effects. The
substance of these provisions reflects the emerging
social incqualities which is tilted in favour of the
vested intcrests of the privileged class in the society.

The argument thal such inequality is supported by the
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substance of the criminal law received expression in
Lester's (1970) observation that "the harshest
inequalities exist less in the machinery and procedures
of the legal system than in the very stuff and sulstance
of the law”. In this sense, the restructuring impact
of the content of the Nigerian criminal law on the
Nigerian indigenous sccietal structures can be better

appreciated,

The prescriptive aspect of the content of the
Nigeria «criminal law shows the imprint of the equity
principle of justice (i.e. balancing reward to input)
which essentially reflects the English capitalist
economic orientation. The prescriptions are built,
largely, upon the philosophy of the exercise of free
will and individual responsibility, one which has no
interest in studying the sources of criminal behaviour,

It is largely positivistic,

It is pertinent to note that "free will" has
remained a very vague metaphysical notion. And that
“responsibility" defined in its terms would be equally
vague and very difficult, if not impossible, to determine
in practice (Oruka, 1976). All that has been done so
far in concretising the conceptualisation of this notion
within the legal circle is to regard "free will® as

acting intentionally or voluntarily, The proof has
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remained whether or not the criminal was at the time

of his action, insane or unable to exercise his Y"free
will" or oth:rwise, It is glaring that this conception
has no respcct for the sociality of crime for which the

punishments =re alloted.

Again, this philosophy wculd have enormous
implication for what was widely accepted to be the
indigenous prescriptive philosophy and practice, In
the various pre-colonial communities of southern
Nigeris, for instance, the view of society was said
to be "holistic*, The zdministration of justice was
aimed at inter-personal reconciliation, victim
compensation and the restoration of communal
equilibrium, vrarties to a suit (usually represcnted
by families or communities) often left the "court"
"not puffed up nor cast down, for each a crumb of
right, for neither of them the whole loaf" (Quoted
in Elias, 1956). The criminal responsibility was
not conceived, wholly, in terms of the state of the

mind of the individual,

The effect of the super-imposed prescriptive
philosophy is therefore determinable: the indigenous
prescriptive philosophy and practices give way to the
ones embcecdded in the embodiment of the present Nigeric

criminal 1lvw with valucs and perception (with regard
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to the zims of punishment) which favour deterrence,
retribution and reformation over and above inter-
personal reconciliation, victim - compensation and the

restoration of communial harmony,

The implications observed in this section seem
to place the criminal law well ahead of the Nigerian
society and to indicate that this law is likely to
orient Wigeria to the largely different social order
that it embodies (further studies may be necessary
before thls can be more adequately examined and deter-
mineri}inea)d, the fact that the Nigerian ruling elites
have maintained this law intact up to this day pre-~
supposes their inclinations towards the social order
(inherent in this law) that serves the interest of

the privileged few,

Considering the foregoing analyses, explanations
and discussions, one broad recommendation may be
inescapable: a complete reconstruction of the Nigeria
criminal law using as "blocks", the prevailing socio~
cultural and economic conditions modified by the
aspiration of the society as embodied in the set of
national objectives (e.g. a Jjust and egalitarian
society), "You want good laws?" Voltaire once
exclaimed. "“Burn yours (i.e the existing ones) and
make new ones" he said (Ehrmann, 1976). Apart from

the content being essentially indigenous, the new law
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should depict a structural arrangement that signifies
coherence ana new order of importance, and a language
that sacrifices "esotericism" ana subtelty to blunt

statement of principles and rules.

It may be impossible to begin with a clean slate
(as Rex attempted in the allegory ecarlier cited and
as indicatesn in Volteire's assertion cited above) in
formulating a new law for higeria. But the findings
of this study suggest a yearning for a new body of
laws that cmanates not from the technical (and
essentially .oreign) learning of the lawyers but fron
a substantially sociological understanding of, and
sympathy with, the habits, feelings, values and social
relations of the ordinary man in Nigeria in recognition
of the thesis that "each distinct culture [generates/
a legel systen in its image, one that suits its own
style and own needs like a costume cut to

specifications’ (Friedman, 1675).

The above presupposes a long-term fundamental
planning und research, involving the active participa-
tion of the <layman" to develop a new criminal law
that would be in line with the ethos of the Nigerian
society. In doing this, there is the neced to note
some issues of primary importance, two of which are

stated as fullows.
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One, the existing law should be "restated" to
bring together, clarify, connect and re-arrange in
a more logical and comprehensible way all the
previsions "under the aegis of a regime of Plain
Words". Further, the law should be "consolidated"
to eliminate anomalies and reduce the number of
separate provisions on a subject, In this regard,
a simple tripartite division of the provisions of the
criminal lav may be proposed as shown in Appendix A

(attached),

And two, the government should embark on massive
educationual mecasures to bring the existing law te,
at least, the minimum knowledge/awareness of the
citizens in liigeria. For one thing, the age when
the list of crimes, broadly speaking, represented
current mnorality (mala in se) is gone, and now there
are many other crimes that are the result of
administrative or social regulations (mala prohibita),
Yet, in the Rigeria criminal law, ignorance of the
law is not a defence (83 22 of the Criminal Code and
45 of the Penal Code, And, on a broader note, the
conditions of modern living render it imperative for
the citizen to have some basic familiarity with his
rights and duties given that ignorance is more

expensive than ever before.
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Thereforc, it is recommended that the MNigerian
government design, o8 a matter of concern, an
effective lezal educational campaign, moving on a
twe-wheel procramme: exemplary conduct by government

officials and dissemination of information,

On good examples by officials, knowledge of what
the law says shcula not be enougn; the commands of the
law must be seen to take deep root in the conscience,
behaviour, and habits of those who occupy positions
of leadership (legal, economic political or social)
and are generally regarded as the custodians of the
law. This is basad on the thesis that where bribery,
corruption, fraud, "paid-murder", arson etc., are
rampantly perpetuated by "officials" like it happened
in the last civilian administration in higeria, the
generality of the masses will be striving in vain to
grasp the legal merality of the day. And, if
protracted anomie may result. The nered, therefore,
for the officials to live up to the law as a way of
functionally festering legal knowledge, cannot be

over-emphasised,

And with regard to the dissemination of information
for legal educztion, the government may use any
available means to reach the generality of the populace,

especially peopie at the grassroot level, In ancient
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Rome, the Twelve Tables were posted up in public
meeting places on tablets of bronze; the Swedish

Ting (the governing assembly) commenced each meeting
with a reading of the law by the "lagman" (i.e. the
law man): and in Japan, the code of rules of each
village was read aloud by the district magistrate on
the first day of each year and signed by every house-
holder (Weeramantry, 1975, op.cit.). All this was
done when life was simple and law more immediate; and
the authorities of the time did what they could to

make these laws known,

In wmore recent times, Russia's legal education
programme is an outstanding illustration. Polyanssii,
a member cof the ruling Presidium (renamed Politburo)
presented the criminal reforms of 1958 to the U.S.5.R,.
Supreme Soviet with this comment: "criminal repression
is not the only or chief way to fight crime in the
socialist state. More important are preventive and
educational measures,...." (Juviler, 1976)., The
government of that time called on the Znanie sociecty
(for adult mwass education), jurists, Ministry of
Internal Affairs, Schools; Radio, Television, and the
Press to promoie legal education. Jurists helpad to
give over one million public lectures on law a year
and taught about two hundred and fitfty thousand parte

time sctudents at 1,586 evening People's Universities
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¢f Legal Knowledge. In 1372, the Moscbw press
ﬂublished over 1,200 articles on legal themes and a
pdcket-sized tabloid titled "Peitple and the Law!
(duviler, 1976, op.cit.). The lNigerian gevernment
could use government printers, the Press, Schools,
University, Bar and Bench, te run an effective legall
education programme with a view to bringing the

criminal .Law to the pecple in a simplified version,

These "sub-recommendations™ have two related
implications, One, they will dymystify the existing
law (particularly its form), expose the citizens to
the nature (i.,e, the substance) of the law with which
their lives are guided and thereby enable them to
appreciatoc better the way this law is operated. And
two, armed with the knowledge accruing from these
reconmtendations, the masses might Pe »etter informed to
demand, not only "“that the tables ®e brought down
from the mountain and their meaning made clear, but
alse to spash and replace them" (Scarman, 1968) with
the laws that are "in consonance with their norms,
aspirations and personality characteristics"
(Commission, 1980); and if this happens, the broad
recommencxtion emanating frem this study as stated

earlier would have materialised.

In cenclusion, one argues that this expectation

will be hard to comeby given the present type of
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orientation of the legal scholarship in Nigeria which
is predsminantly positivistic and/or structural-
functionalist, Jts main task largely consists in
eluciuating or explaining the meaning of the procevis
which are valid in the given field of law, in
ineff.ctively trying to make thein consistent and
arranged i:n orderly patterns; and in suggesting new
solutions concerning matters on which the law is
ambigucus, etec, etc., It generally lacks or overlooks
an awarencss of "socio-historical concreteness" and

the "humaimess"” of laws and legal activity.

Therefore, lawyers can hardly provide a critical
understanding of the close relationship between law
and socliety in general and the implication of the
colonial tradition of the iigerian laws in particular
as examined in this study - an understanding necessary
not only in assessing the existing laws but als’ iun
exposing iheir direction and/or working towards new
laws, ~nat is crucial for an effective understanding
of the iigerian legal situation, then, is an orientsiion
that i: critical, "developmental” and demystifying, one
that has u set of consistent principles linking law
with other concrete socio-historical, economic, and

politicual variables (Quinney, 197h; Greenberg, 1983).
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For this; sny critical model which applies
scientific principles to the study of human institutions
recommends itself, Such a model sees law as "distilled
out of socio-ecunomic order which gave rise to it, and
[ as_7 an institutionalised form of the prevailing
ide0logy.essees* (Lloyd, 196L), and thereby sheds a
new light on the nature of law, its deep roots in the
kind of so-~iety within which it evolves, and the

direction the lay tekes. A Sociology of Law carefully

desizned and operationalised within this theoretical
frame will be wore valuable for proper understanding

of the Nigerian legal system than that conceptualised

by Jhering (1224}, Pound (1942), Black and Mileski
(1973), Podgorecki (1974), Black (1976), éte., etc;

for charting tic emergence of the suggested re-structured
body of laws; 2nd for monitoring it for continuous

improvement as society develops or changes.
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NOTITS

This was an unreported case, decided by the High
Court, Unitsha. The accused was married to "A"
under customery law when she was a young giri,

She later married "B" under customary law without
the first marriage being dissolved, While the two
marriages were subsisting, she married "C" under
Marriage Act in 1950, and had lived with him for
20 years whein the charge of bigamy was brough
against her, Further details are in Okonkwo, C.0.

"Bigamy in & Polyganous Society" in The Nigerian

Juridical Review, Vol,I 1976. UNN Press, Nsukka,
pp 76 - 87.

The investigator adcpts the conceptuzal distinction
made between social and societal structures, by
Pospisil (1979). He views "social structure as
the structure of ego's social relations with the
matriz of the society; and "societal structure"

as the structure of segment (subgroup) relations

within the society,
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APPENDIX A%

PROPCS+D STRUCTURAL RE-ORGANISATION FOR THE EXISTIHG

NIGERIA CRIMINAL LAW

PART 1

CRIMES AGAINST THE STATE AND COMMUNITY

SectionrA:; General

2,
3.
L.

High Treason
Sedition
Public Violence

Bribery and Corrupticn

Section B: Crimes Against the Administration of

1'
2,
3.

Justice
Ferjury
Defeating or Obstructing the Course of Justice

Contempt of Court.

Section C: Crimes Against the Morality of the Comunity

T

1. Incest
2. Unnatural sexual intercourse
3. Public Indecency
Y}, Blasphemy
PART II
CRIMES ACAINST PERSON
Section A: Crimes Against Human Life

Murder



-
]

3.

V217

Culpable Homicide

shortion

Section B: Crimes Against Bodily - Security and

1
2ia
3.
L
5.

Reputation
Rape
Assault
Trial by ordeal
Kidnapping
vefamation
PART III
CRIMES AGAINST PROPERTY

Section A: Theft and Kindred Crimes

1e

Fowon

.

r

o

Theft

Robbery
Extortion
House-breaking

Receiving stolen property

Section 5: I'raud and Kindred Crimes

14
e
3.
L.

Fraud
rorgery and hltering
Personation

Arson/Malicious Damage to Property

#(Adapted from Burchell et. al., 1970).
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APPENDI X B

STRUCTURET ~=INTERVIEW SCEEDULE FOR TH3 EiiiI1C

S b e e —

1« From your cobservation, what type of offences would
vou say 1s mostly comritted in Nigeria (since 1970 for
instance)?
1. Property offences (theft, robbery, arson etc.)
2., Offences aruinst the person (murder, assault,
forced labour, rape =tc)
3., Offences a7zinst Public Order (Vagrancy riots,
demonstrations etc).
h. Corruption (:tealing/embezzlement/fraud/
smuggling etc),
5. Moral offences (adultery, prostitution,
drugs ‘etc).
6. Others

(Give reasons)

- ae

“e 1In your own opinior, what act/behaviour in Nigerié
vo you consider most nurmful to Migeria as a country?
1. Bribery and;or corruption
2. Tribaliso {ethnicity)
3. Religious discriminaticn
L. Political victimization
5. Armed - roostery

8. Others (specitfy)
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9, Don't know

(Give Reasons)

3+ Do you know if there is a law in Nipgeria against
the act/benaviour vou have mentioned above (in question 2)%
1. Yes

2. No

L. In your owr opinion, do acts like murder and Bizamy
belong to one cluass of offences in terms of the degree

of social dunger in Nigerian society?

9., won't know

(Give Reasons

S« In your own personzl opinion, what punishment would
you consider «wCequate or socially necessary for the
person who counics adultery in Nigeria?

1. Imprisoument (specify length)

2., PFine (specaify amount)

3, Canning

L, Warrning

8. Others (specify)

9. Don't Kkrow

(Give Reasons _
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6. What punishment would you consider adeguate for
the person “wearing dress or carrying token used by
public servant witih the intention tc impersonate"
(S.133 P.C) in nigeria?

1. Imprisonment (specify length)

. Fine (specify amount)

. Forieiture of the cress or token

2

3

i, Canning
5., Botn 1, 2, 3 & L4 above
6, wWarningz

8, Other (specify)

9, Don‘t know,

Give rezsons

7. VWhat punishment would you consider adequate for a
servant or clerk who steals any property of his master
or employer in Nigeria?

1, TIumprisonment (length)

2. Fine {(amount) )

3. Canning

L. 3oth 1, 2, & 3 above
5. Dismissal

6. Harning

8. Others

9, Dont't know

Give Reasons
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8. How would you, personally, rate the level of your
confidence in the law enforcement practices/performance
of the Migeria Police Force?

1, High 2) Medium 3) Low L) No confidence at 211,

9, (If “low"™ or "none" to question 8) What reason
would you give for the lack of effective performance

of the Nigeria Police force?;

104, In the lignht of the law enforcement performaice by
the police, do you feel secure with your property?

1« Yes

2. ©o

8. Utrers (e.g. "it depends') specify

9. Can't say

(Cive Reasons

10b. Do you feel free from the threat of harm to your

persocn or liie from other peorle?

i, Can't say

(Give Reasouns
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11. How much respect do you have for the Higeria
Police in your area, as a law enforcement agent?

1 &4 great deal of respect

2. osome respect

3. Little amount of respect

i« Hardly any respect

%« MNone at all

6, Others

9. Don't know

(Give reascns:

PR S ——

12. How much respect do you have for the Judges/
Magistrates in your area?

1. 4 great deal of respect

2, oSome respect

3. Little amount of respect

4, Hardly any respect

5. Ncne at all

8., Others

9., Don't i<now

(Give reasons for your choice

13. Have you ever seen the Nigerian Criminal Code 3ook
or Penal Code Book before?
1. Yes

2. No
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1, (If yes to Question 13) Have you ever read the
Codes beicre?
1. Yes

2. Ko

15, {If yes to 14) How well could you understand
the languzge of the law?

1. Very well

2. Fairly well

3, lot at all

8, (Cthers

9. Dlon't say

16a. It is said that the Nigeria Criminal law applies
to &l11 citizens of Nigeria.
From your own experience or observation of the
official practices of the police and the courts
in kigeria, do you think any person or a group of

persons, is above the law in Nigeria?

1. Yes
2, No.
G. K.A.

16b, If Yes: Which person or group of persons?

. -

17. How would you want to settle a case with somebody
who, you know, has stolen your most valuable propertyt

1. LUialogue with the family of the oifender



22)
2., Heport to commuriity Head,
3. Legal cction (i.e. report to police)
g Ctlers
g, Can't say.

(Give Reasons; _

N — kB e me

18a. Have you ever had contact (official dealings) with
the Nigeria Fclice before?

1« Yees ‘nunber of times )

2+ No

18b, (If yes) For what reascns?
1. To complain/report
2. "To defend/arrcsted
3. To witness
L. 7Tc¢ enswer questions on being suspected.
9. Uthers

90 l"i-‘[,ﬁn .

19a., Have jyuu ever had contact with the Nigerian Courts
(i.e. Are~ or nagistrate) before?

1« Yeco (Liagistrate) - (liumber of times

-

2. Zes (irea - (isumber of times L

3. Yo (hagistrate)

L. #No {(Area)

19b, (If yes) ror what reasons?

1. as couplainant/Plaintiff



2+ As defendant/Arrested
3. &8s witness

8. O%thers

lcr you satisfied with the way your case(s) was

(were; nundled by the police?

1¢ Yes

s (]

8., Cther (specify) — e e o
Give reascns for your answer: L

21,

iere you satisfied with the way your case(s) ias
(were) handled by the court?

1« Yes

2. No

8. Uther (specify) L

22,

ulve any general comments about the Criminal law

B

—— a8 W e s e W — e e — —ams % 4 @ ams

e il




PERSON L DETAILS

1) Age __ 2} Religion 3) Sex _____
L) Marital Status: _ 5) Ethnicity __

6) State of Crigin ____

7) Highest Level of Education: o

8) Main Occupation:

.

G) Father's Hdighest Level of kducation:

10) Father's Moin Gecupation:




(3)
(L)
(5)
(6)
(7)
(8)

(9)

(12)
(13)
(15)
(16)
(17)
(18)

(19)

APPENLDIX C

1i1SRVIE. SCRELULE FOk PRISON INMATES
YD THOSE RLMAIDEL AYAITING TRIAL

U £i: Fersonal Letails (From Records, and
Supplemented by Interview)

Case Mo (2) Cffence Committed:

Flace of offence committed

Flace ond Late of Apprehension

Court of Conviction

Pate of /dmission to prison

Len, tiy of Imprisonment

SN -

Ho oui yrevious imprisonments (if any) and Len;th

PO S p—

Age ____ (10) Sex (11) Marital Status.

No o: Cnildren ilive (if married)

Ethnicity o State of Origin:

B e e

Highest Level of Education

Uccupation at arrest

- . e e

Incone per month before conviction

Father's highest level of education

[ B ]

Father’s main occupation _

SECTIOK 5: Aadministration of the Nigeria Criminal Law

1.

When vcu were arrested by the police, were you told

of your offence in the language you understood?

14. Yes

2. No



APPENDIX C

Li1GRVIE. SChELULE FOk PRISON IXMATIS
AL THOSE RLMAVLDEL AYAITING TRIAL

SICTIVL /: Fersunal Letails (From Kecords, and

(1)

(3)
()
(5)
(6)
(7)
(8)

(9)

(12)
(13)
(15)
(16)
(17)
(18)

(19)

Supplemented by Interview)

Case Mo (2) cffence Committed:

Flace of offence committed

Flace oand Date of Apprehension

Court »of Conviction

Late of /dmission to prison

Len.th of Imprisonment

Ho i previous imprisonments (if any) and Len;th

- s ama

Age _(10) Sex (11) marital Status.

—— e .

No o). Children slive (if married)

Ethnicity o State ' of Origin:

R T O —

Highest Level of Education

Uccupation at arrest

- et A e e

Incoae per wmonth before conviction

father's highest level of education

et i T 2 B =T

Fatheri‘z main occupation _ _

SECTION 3: Administration of the Nigeria Criminal Lev

1e

When vou were arrested by the police, were you told

of your ofifence in the language you understood?

1. Yes

2. NoO
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[ S

2a, Did vou uesire that your case was not taken to court?
1. Yes
2. Mo

(Give Reason

Ca e e e — i — — -

- - B e B B B e S S ———— . o - T

2b, (If yes) What did you do to stop thec case being

taken to court?:

- . .

3a. In the Court, did the police present your case as

in the statement you made in their station?

1. Yes
2e 170

9. Can't Say

3b. (If ne) What did you do?:

Lba. “While i: court, did you understand what was goinz

on there: 1
2 . 111 0] -
9, Can't say

4b, (If no) Vwhy?

——— —— -— e A e

Ba. When tihe court told you your offence(s), did yo:
plead guilty or not guilty?

1. Yes
2. Ne



Give Reason

Sb., If ot puilty, what was your defence?

T L W

e a e as e — — ———— T — e e i

6. Dic the Judge/lagistrate tell you the grounds of his

Jjudgement over your case?

1. Yes
2., No
3. Can't say

Teo Jid you expect a different penalty other tian the

one giv to vou?
le Yes
2, Ko

3., Can't say

(Give Reasons

8. Generally, how satisfied were you with the way the
police hendled your case?
17« Very satisfied
-« Fairly satisfied
3. Not satisfied at all
i Others
. Can't say

(Give crsons

e - - .
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9. were you satisfiecv with the way the court treated
your case:

1. Yes

2. No

9. Can't say

(Give Renson

v B L

SECTION €. BACKGROUND INFOIMATION

10, bid you ever hear or know of the criminal law
either as recorded in the codes or as expressed in the
actual working of the police and court, before your
contact with them?

1. Yes

2. Mo

11. Did you know that what you did was an offence in
the Nigeria Criminal law before you were told by the
police or the court?

1. Yes

2. No

3. Can't say

12. Why 2id you commit the offence(s) with which you
were chargec”

1.

e
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Lo
-

R S
. |

9.

— i B

13a. Have you learnt any lesson since you came to
this prison?
1. Yes

2. No

G. Can't say

13b. (Ti ves) what lesson(s)?

———— -

4. Wito your experience in the prison, what do prison

inmates thini about the society outside the prisont

- e b S—— - - e B e Wi

15. Froi your experience or interaction with other
prison inmutes, wnat do you think is the major cause(s;

of crime in .igeria?

(Give Reasons):

il s e T

16. From your experience or observation since you caue
to the priscn, what can you say is the central goal or

aim of prison system in Nigeria?:




17. From

1ife, to v

our experience or observation of the nrisor

viat extent do you think the aim ol priso.. is

being aciiiuved?

———

—-

i, Yo 2 very great exteat
2. rairly

3« Verv little

L, Io achievement at all
. Others

Ya Can't say

R . - e e T —— - LT

B B m e St SRR o SRR L5 S G § a0 e . B GSAE mm s e A R B

R - . D = T S

18. Brieily describe tie prison life generally:

.- ks
B B e mea e e e A e — - —— - —— & a — - mes
—aiade - S T —
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APPENDIX D

e

1. In your personal opinion, do you consider most of
the definitions of offences in the Nigeria Criminal
Code/Penal Code, clear enough for every police man in

Nigeria to understand?

1. Yes
2. No
0. Others

g, No Answer

2. From your experience or observation, do you
consider the language of the Nigeria Criminal Code/
Penal Code clear enough for lay/ordinary Nigeria

people (i.e, those not trained in law) to understand

1. Yes

2. No.

8. Others

G. No Answer

3. From your experience or observation, which type of
offence, amore than other types, would you say is mogtly
reported to the Police in Nigeria?

1. Oifences against Public peace/order.

2. Offences against person (e.p. assault)

3. Cffences against property, (e.g. theft)

4o Offences against morality (e.g. adultery)
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9. Lon't know,

L, From your experience or observation, for what type
of offences, more than other types is the Police most
earger/likely to make arrests) in iigeria?

1. Cifences against public peace/order.

2. (ffences against person {e.g. assault)

3. Offeuces against property (e.g. theft)

4, Cifences against morality (e.g. adultery)

8, Other

9. Can't say,.

5. From your experience or observation what type of
offence more than other types would you say the Police
takes to court for prosecution in Nigeria?

1. UOifences against public peace,

2, Offences egainst person (e.g. assault)

3. Oifences against property (e.g. theft)

i, Offences against morality (e.g. adultery)

8. Cther

9., wpon't know.

6. {If 1 or 2 or 3 or l4 to question 5) 1Is this typez
of offence matched with appropriate penalty in the
criminal law?

1. Yes: 2. No; 9. Don't know.
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7a. From jour observation, what type of offence do

you thinl. is committed mostly in Nigeria?

e

Oifences againast public peace,
Oifences against person.,
Uifences against property
Offences against morality
Other

Can't say

i

7b. *“hat do you think is the major cause of this

crime? _

B

8. What offence do you consider most serious in

terms of harin to the Nigerian society?

1.

.

O @@ O yl £ w N

Assault

Official Corruption
Theft

Culpable homicide
Arson

Robbery

Other, (Specify:

Len't know,

9. From your experience or chcervation, what is the

major reason you would give to explain why people, in

most cases, break the Criminal law in Nigeria?

e ]
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10. ‘“hat, in your personal opinion, is the single wost

important officisl function (duty) of the Police i

Nigeria:

e

11, whe.1 an. offender is arrested and brought to the

Police Station, what happens at the Police Station?

12. A part Irom arrest and prosecution, are there otiler
ways the Police deal with offenders in Nigeria?

1. Yes (specify): 1

ii

2. No

3, Don't know

13. At the level of prosecuting cases in the Higerian
court by the Police, how cordial, from your personal
observation, would you describe the relationship
betweeu the police and the courts in Nigeria?

1. Very cordial

2. OSomewhat cordial

3. Not cordizl at all
8. Others
9

. Don't know.

14a. From your own observation, how well, in terms

of quickaess, would you say the Nigeria Judges/
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Magistrates, perform their official duty(ies)?
1. Very well
2. Fairly well
3, ot well at all
d. Otner

9. Don't know.

Lb, Ask also in terms of "fairness".
1. Very fair
2, Fair
3. Wot fair at all

9. bon't know.

15. From your observation of the way the Nigeria
Criminal law is operated in the courts, would you
agrec or disagree with the rule that "Nobody is above
the law®?

1. Agree

2, Disagree

9. No opinion

Give socns:

16. From your experience or observation, how much
confidence =2nd co-operation of the Migerian citizeus,
does the !l'igeria Police force enjoy?

1. Very great deal

2. Wuite great
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3. None at all

o
G, Otlhier:

Lon't know.

17. Drliefly describe the role of the Police in

operating the criminal law in Nigeria

——— ke e b b

——— fena B e

18. What would you say is the most important obgective

that guides the police performance of this roleY __

PERSONAL DETAILS

1) Age ___ (2) Religion: (3) Sex

-

L) Ethnicity _ (5) State of Origin

TR S ——

6) Highest Qualification

7) Place of Primary/Initial Training as a Police:

8) Place of Subsequent Training (if any)

h—a a.

—— e i i, il

9) No of years in Police Service

10) Area of Specialization if any

TP P D e W e T —-— e -

11) Father's highest level of education

— i .——

12) Father's main occupation
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APPENDIX E

STUCRCTURFL ~ INTERVIEW SChi: DULE FOR:

o e

(#) Lecturers in Law
(1) Magistrates and Judges

(¢c) Private Legal Practicners

SECTION A. The Form of the Nigeria Criminal Law

1. By a Provision in the higeria criminal law
(5.239 P,C., & S.390 C.C), theft of any kind is a
felony.

In your own personal opinion, is the classifiica--

tion oi "stealing a2 goat" as a felony appropriate in

Nigeriav
1. Yes
2. No
2« Depends

9. wvon't know

(Explzin your answir)

T T S — b § = —

2. (If not sppropriate to GLuestion 1) In what category
of offence would you personally classify the offence of
"goat stealing"?

1. Misdemeanour

2. Oimple Offences

3. bLon't know

(Give reasons
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3. In vour personal opinion, is the grouping of
"adultery” (5SS 387 & 388 F.C.) as misdemeanour in the
Nigeria criminal law, consistent with Nigerian
cultural/moral values?

1 Yes

8. No

9, Don't know

(Explain your answer) _

L. In whet category would you personally classify
"wearing dress or carrying token used by public servont
with the intention to impersonate" (S.133 P.C.) in the
Nigerian context?

1. relony

2. Misdemeanour

3, SCimple offence

d. Others (specify)

g. Dbon't know

(Explain):

. B e

5. How would you personally describe the classification
of offences in the Nigeria criminal law, - in terms of
unity or coherence of legal norms within each of fhe

classes (felony, misdemeanour, simple) of offences”
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6. In your uversonal opinion, do you think it woiild be
desirable if the offences in the Nigeria criminal law

are arranged on a scale of social danger?

3, Don't know/can't say.

(Give reasons: _

7. Do you think it is feasible to arrange the offcnces
in the existing lligeria criminal law on a scale of
social dunger?

1. Yes

2, lio

g, Don't know/can't say.

(Give reszsons:

8. With reference to the definitions of offences like
"assault” (S.252 of C.C), "official corruptions" (35.115
of P.C) eic, how woild you personally describe the
language style of the Nigeria criminal law?

1. plain and direct

2, ritualistic/technical

3. vegue/verbose

L. incomprehensible/tricky

B, Others (specify)

9., Can't say
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Qa, In dealing witl: “fraudulent false accounting",
Cection [438 of the Cir:.minal Code provides that "any
rerson who, beins a clerk or servant, or being employed
cr acting in the cuapicity of a clerk or servant does
ary of the followin_ scts with intent to defraud, .....
ie guilty of a felony-,

From your exp.rience or observation, has the
yhrase "clerk or servant" usually been interpreted, in
the Nigerian Courts, broadly (i.e., to include all
cadres of high anc low employed workers)or narrowly
(i.e. restricted to only the lower cadres cof employed
vorkers)?

1. broadly

2., narrowly

8. others

9. Can't say

9b. In your own personal opinion should the phrase be
interpreted broadly or narrowly

1. Broadly

2. Narrowly

9, Can't say

{Give reasons:

i s et il .

e - - ~

10. Would you perscnally agree or disagree with the
assertion that %only lawvers and judges or Magistrates,

and the police ure supposed to understand the Nigeria
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criainal law"?
1. Agree
2., Disagree

&, Others (specify)
9. Lo opinion

(Give reucsons:

S S ] - - —— B 8 —

e e e T —— e e —

SECTION 5, The Content of the liigeria Criminal Law

1. Iun your own personal opinion, what constitute
the main instrument of social control in present dav
Nigeria?

1. the formal, written coded laws
2, © bod oI social (conduct) norms and values
3. Heligious precepts and injunctions
8. Others (specify) _ o
S. Can't say

{Give reasons:

e, st '+ stlimrat

12, Often times, it is said that law emanates from the
culture of the society in which it exists. Wwhat is
your opinion on this saying with regard to the content
of the Niperia criminal law?

1. Agree

2, Disagree

8, Other
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9 Can't say

(Give reason:

o —— e ——

e —— . 8t B | S e i e e ilirs S . S i s .

e T s Wwes

13. +hat is your personal opiniocn of the provisior. that
"jgnorance is not an excuse before the law" (S.22 o" CC

& 445 or 2,C,) in the Nigerian context?

PP S e -

SPAPIE FES -

1. Do you agree or disagree with the assertion that
our crininal codes, taken together as a whole, gives
"more legal protection to property than to human life®«

1 Agree

2. DLisagree

3. Other

9., No opinion

15. In youur personal opinion, what is the single uzjor

cause of crime in Nigeria?

SECTION C: The Operation of the Nigeria Criminal Law

16. In your own personal opinion, what mode of
punishment do you consider most eifective for property
offences like "theft" vis-a-vis the most fundamental
objective of the Nigeria Criminal law?

(Give reasons:

W et et

- T
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17. Frou experience or observation, winat wo:ld vou say
on the assertion thet "the iigeria criminal law .=, as
it sra 1z, capable of realising its fundamental
objectives"?

e Agree

2, Disagree

8. Others

9. No epinion

(Give reasons:

18, (IF 2 to question 17) What alternative instruments,
in your own opinion, are there for achieving the

fundamental objective of the law?

G e e eee—

19. From your experience or observation, what major
factors, beside provisions of substantive and procedural
laws, dc you think influence the law enforcement

practices of the police in Nigeria?

20. How well do the Nigeria Police Force perform their
function of "enforcing laws" in Nigeria?

1. Very well

2. Fairly well

3. Ineffectively
8. Others
9

. Can't say.
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21, From your experience or obhservation, how well do
the Nigerian Folice Force perform their function of
presecuting cases in the law courts in Nigeria?

1 Vory well

2, lYairly well

3. Ine_fectively

8. Others

9. Can't say.

(Reasons:

22, From your experience or observation of the official
performance of the police in Nigeria, what wopld you say

is their dominant guiding principle?

23. What would you say is the dominant guiding principle

in the official perfocrmance of the Magistrates?

24, In your personal opinion, how best can Nigeria

crime-problem be handled?

O —— e

25, Please identify any three major problems with the

Nigeria criminal law as it now stands:

e B ——— & e e - A

e ——— D

9. Can't say.
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SLCTION D: Personal Details

. e

Lge 2) teligion 3) Sex

-

kthnicity 5) Stete of Origin

¥ JE A A S

Highest Qualificatioir in Law:

Ylace of Primary Legal Training

Flace of BSubsequent [egal Training

—— e e b & ——

No of years of lLaw Teacning

No of years of Pirivate Legal Practice (bar)

No of years of Publiic practice (bench)

Area of Specialization (if any) e.g. Criminal,

Constitutional, Lanc, Commerecial, Civil etc)

rather's highest level of education

Father's main occunation o




