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ABSTRACT

For a long time under the common law the crown enjoyed absolute
Immunity against any legal proceedings. This principle originated from the
philosophy of "Rex non potest pecans,” which literally means "the king
can do no wrong" and this had a judtification under the principle of " divine
Rights of the king."

However, with the movement from the "lessie faire' philosophy of
government to welfarism, it became necessary for the date to intervene
frequently in the lives of the citizens. This created the ground far making
inroad into crown immunity. From 1946, the Federal Tort Claims Act came
into force in the United States of America and in 1947. the Crown
Proceedings Act followed it in Britain. Both legidations abolished the
immunity of the State/Crown from legal proceedings ingtituted by citizens.
Consequently, at about the same time in Nigeria the doctrine of sovereign
immunity was firmly in forced, thereby making the sovereign non-liable,

even for the wrongs of its servants bath tortuoudy and contractually.

This research examined the background and development of these
immunities, protections and ther exceptions in Britain. United States and
Nigeria. The dudy attempt to determine the scope of the datutory
immunity and procedural defenses under gatures of limitation in Nigeria,
especially againg the background of the 1970 and 1999 Congtitutions and
other relevant statutes.

Xii



CHAPTER ONE
INTRODUCTION

1.1  HISTORICAL BACKGROUND

This research centres primarily on exploring and analyzing evolutionary
trends and development of doctrine of liability of State Agencies and Public
Officers in respect of tortious and contractual matters, in Nigeria. In this context it
is necessary that special reference to conceptual development of liability in Britain
and America, especially the defenses available to public authorities and public

officers against such liabilities, be made.

These defenses. in the form of protection were enshrined in the doctrines of
sovereign immunity and limitation of actions under Nigeria Law. The doctrines of
non-liability of State Agencies and Public Officers were enforced both in pre and
post-independent Nigeria. The doctrine had at almost the same time been abolished
in Britain and the United States. It 1s imperative therefore. the study will retrace the
historical development of the doctrine in these two jurisdictions, while examining

its parallel evolution in Nigeria.

Based on the concept of the principle of non- liability of the Crown even
earlier on the Crown Servants) the King cannot be sued in his own Courts. There
were famous decisions reached both in Britain and Nigeria Courts on this principle.
For mstance the case of CANTERBURY (VISCOUNT) Vs. ATTORNEY -
GENERAL. where an unsuccessful petition of right by Viscount Canterbury in
1842 failed. Viscount had been a Speaker of the House of Commons in 1824 when
some workers in the employment of the crown. were instructed to bumn piles of old

tallies from the Exchequer. In the course of doing the job. thev succeeded in



burning down both House of Parliament and the Speaker’s house that was situated
thereby. The Speaker’s claim by way of petition. against the Crown for the value
of his house hold goods was rejected on the ground that the negligence of the
workers could not be imputed to the Crown either directly or indirectly. In nutshell.

neither the crown nor its Servants were held liable for their negligence.

However, about one hundred and forty years after Viscount Canterbury’s
case. the principle of non-liability of the State was maintained by the Court as
applicable doctrine in Nigeria. The case of RANSOME-KUTI and OTHERS Vs,
ATTORNEY - GENERAL OF THE FEDERATION and OTHERS. clearly
established this position. In this case. the trial commenced at High court and went
on appeal up to the Supreme Court. Both the tral and appellate courts unanimously
maintained the application of Common Law principle of Rex non potest peccare
(the King can do no wrong) the State or Crown enjoys immunity from legal action
and could not be impleaded in its own courts for the tortious acts of its Servants.
Rather the Servants or Agents would be held liable personally, and such was the

position. until the coming into force of the 1979 Constitution.

This research intends 1o examine not only the historical application of the
doctrines of liability and defenses in tortious and contractual claims against State
Agencies and Public Officers but also the conception of the principles. Since the
basis of mcepting tortious liability. for instance on torts committed by servants of
the State/Crown, derived its origin to the application of ancient Bracton’s theory:
lex non debt casse sub homine sed sub deo et sub lege, quia lex facit regem’,
meaning that. “the King must not be under man but under God and under the Law,
because it is the Law that makes the King”. This theory made the Crown Servants

and the Crown itself subject to Law. and not above the Law.



Furthermore. another old Common Law principle, similarly reinforcing the
same position. The maxim “Rex non potest peccare’ is to the effect that the King
has no legal power to do wrong. Its exposition was stated in the following words,
that “Its true meaning is that the King has no legal power to do wrong. His legal
position, the powers and prerogatives which distinguish him from an ordinary

subject is given to him by the Law, and the Law gives him no authority to

transgress.

Based on these old Common Law principle it can be shown that. there was
never a time when Law declares a Crown to be above the Law, despite the early
times when the Crown or its Servants were made to be non-hable for acts of the
Crown Servants. The time when Crown were made to be liable tortiously, a public
officer was made personally liable as a tort feasor even when the public officer was
acting within the confines of his authority. Remarkably the Crown/State was made
to be expressly liable only with the enactment of Crown Proceedings Act 1947 and
Federal Tort Claims Act 1946 in Britain and America respectively. For instance in
America, the 1946 Act was enacted at the time when there were calls for reforms.
It was the time when even the American judiciary had to pushed the process of
reforms. This act significantly compelled the American legislature to not only
restrained but to abolish the sovereign immunity, though not in toto. However.
unlike in America, the British legislature with its parliamentary sovereignty
facilitated the reform when they passed the Crown Proceedings Act 1947, It is

intended to examine in greater detail the main fearures of this doctrine under the

two jurisdictions.



[n Nigeria the principle of tortious immunity of the State remained firmly
inforce. The position was maintained even with the attainment of independence.
The successive 1960 and 1963 Constitutions did not alter the position, until the
1979 Constitution abolished the principle. And that 1999 Constitution followed
suit. Further, it is equally important to note that even before the constitutional
landmark reform, the State Agencies and Public Officers enjoyed some form of
statutory protection under various Public Officers Protection Laws and Limitation

Statutes.

The Nigerian position in respect of the application of this principle seems to
be fluid depending upon the constitution that was in force. Part of the examination
of the issues in the research is to unearth these differences, if any, of the legal
position between the different constitutions since ndependence suffice to say at
this juncture that the 1960 Constitution was a grant of the imperial legislature of
Britain and will no doubt retained without doubt most, if not all, of these doctrines
which the English people may hold dear, e.g. the Queen of England still remained
the H.O.S. of Nigeria. The 1963 Republican Constitution only slightly departed
from the 1960 Constitution. However, the 1979 Constitution brought entirely new
innovation on so many principles and doctrines since it was based on the United
States experience. It is intended to examine these changes, their scope and efficacy
vis-a-vis the famous position.

1.2 OBJECTIVES OF THE RESEARCH
This research intends to unearth the controversies surrounding the liability of

State Agencies and Public Officers in Nigeria, through the examination of
application of Sovereign Immunity and Limitation of actions under Nigeria Laws.
The examination of the issues will be made against the background of the

application of the principles in Britain and America.



The research will also consider the inadequacies associated with legal
interpretations of key concepts, such as Sovereign immunity, Public Officers, etc.
State Agencies being Statutory Creatures could either be extra-Governmental

Central, Local or Public Institutions and authorities.

Ultimately, the research delves in extenso to analyse the position of both
past and existing literature in respect of liability of State Agencies and Public
Officers contractually as well as tortiously, and examine the available defenses that
may avail the State Agencies, Public Officers and Public Servants by way of

protection, against the liabilities under Nigerian case and Statutory Laws.

1.3 NATURE AND SCOPE OF THE RESEARCH

The approach employed in this research is rather analytical In its
perspective. The adoption of this singular approach facilitates the delineation of
parameters upon which the scope of this research may be mapped out. These
parameters are anchored mainly on the position that, State Agencies and Public
Officers may be tortiously and contractually liable. In essence, the analysis is
confined to numerous questions of liabilitv in torts and contracts, without
necessarilv delving into criminal responsibility of State Agencies and Public

Officers.

The study evaluates the application of Crown Proceedings Act 1947 and
Federal Tort Claims Act 1946 in both Britain and America respectively. Similarly
a comparison is to be drawn to the operation of the 1979 and 1999 Constitutions as
it involved the question of abolition of governmental immunity in torts and

contract. However. it is along this line of analysis that, the study sets to review the



history, development and operation of the doctrines of Sovereign Immunity and

Limitation of actions, with reference to Nigeria Law.

The scope of this research was clearly demarcated to a comprehensive
question of liability and immunity of State Agencies and Public Officers. However,
linking the aspect of ouster clause goes along way to re-defining the question of

immunity under Nigerian Law.

And finally, the research is to be steered not only to examine the overall
questions of liability and immunity but to provide working solutions under Nigeria

[Law.

1.4 RESEARCH METHODOLOGY
In undertaking this research, we have to explore a number of research
materials which consists of Statutory Books., Law Reports, Journals and

Authoritative Text Books.

The research, even though is a review of key concepts such as Sovereign
Immunity and Limitation of Action under Nigeria Law, is on the main, analytical.
All efforts were to be put to analyse the development of the doctrines of tortious
and contractual liabilities of public officers and State Agencies mirrored through
the application of defenses of Sovereign Immunity and Limitation of Actions
Under Nigeria Law. Similarly were are to examine the extent of the application of
these defenses as they involve public officers and State Agencies, and not without
considering the nature of such protection provided under Statutes. In nutshell, the
essence is really to analyse the operation of the doctrines of Sovereign Immunity as

per tortious and contractual liabilities of the duo under the repealed previous



legislation and to study changes that ensued under the operation of the existing

relevant legislation in Nigeria.

However, the study is to maintain the same trend in analysing the operation
of the doctrine of limitation of actions under Nigeria Law. Mainly emphasising on

the impact of legislative changes or amendments that followed the said legislation.

1.5 STRUCTURAL OUTLINE

This research is divided into various segments which consists of five
principle Chapters. In the foremost, Chapter one, which is an introduction,
elaborates on all the essentials of a research thesis. Also. the historical background
of the concepts/doctrines. the analysis of the nature and scope to the objectives of

the research, and methodology to be adopted for the research.

However, what follows is the question of defenses, available to State
Agencies, Public Officers and Public Servants under Nigerian Law. This theme
formed the basis and discourse for Chapters two and three. While Chapter two
concentrates mainly on the operation and historical development of the doctrine of
Sovereign Immunity with reference to developments in both Britain and American
junisdictions respectively. The Chapter delves further in a considerable measure to
examine other forms of immunities, i.e., legislative and judicial, as they are
applicable exclusively to certain classes of public servants, by virtue of their

functions or offices.

Chapter three, however, seeks to examines the operation and historical
development of the doctrine of limitation of actions in Nigeria. Referring also to

history and application of ouster clauses in Nigerian Legislation.



Chapter four deals with the doctrine of liability, its historical background
and development. Focusing on tortious and contractual liabilities of State Agencies

and Public Officers under past and existing position of the literature.

Finally, Chapter five is the conclusion, which consist of observations and
recommendations with a view to calling for a reform as per the question of liability

and immunity as it involved public officers and authorities, in Nigeria.

1.6 DEFINITION OF PUBLIC OFFICERS. SOVEREIGN IMMUNITY

AND LIMITATION OF ACTIONS

The analysis in this research is anchored on key legal terms. In the course of
reviewing the current positions of literature, we explore the plethora of authorities
to find out what definitions were assigned to each concept and discover any
inadequacy that might have been associated with any or all the relevant statutes
which constitute the centre piece of this study. For instance, the expressions
‘Public Officer’, in the Public Officers Protection Act was not defined. However,
some other concepts are yet to be statutorily define or yet to be judicially

interpreted upon. In any case. the emphasis herein. is on pronounced terminologies.

(a)  Public Officer
In the case of EKEMODE Vs, ALAUSA', Charles, J. in pronouncing on the

status of public officer under the Public Officers Protection Act, stated that:

The words ‘any person’ in section 2 are at least wide enough to cover any
person whose employment requires him to act pursuant to or in execution or
intended execution of any Ordinance or of any Public duty or authority,
whatever his Status or Grade... (As) the Legislature has given no guide as to
how such a distinction (between officers of the authority and others of a



lower status) is to be drawn, it is to be presumed that (the distinction) was
not intended because it would create an absurd position that, while an officer
who, in good faith, directed a wrongful act to be done in discharge of a
Statutory duty could be protected, his subordinates who did the act but who
did not have the status of officers, such as labourers, perhaps, would not be

protected.

However, the Supreme Court in a unreported case of MOMOH Vs,
OKEWALE and LAGOS CITY COUNCIL" , had rather expounded the

meaning of the expression, based on Section 18 of the Interpretation Act
to incorporate all levels of Public Officers. This definition as propounded by the
Supreme Court, was later re-enacted in the provisions of Section 277 of the 1979
Constitution. However, in the said decision, Udoma. J.S.C. held that a Public
Officer is one who is appointed by the Public Service Commission of the
Federation, or by the Public Service Commission of a State. and such an officer
serves either the Federal or the State Public Service. Further, in recent Supreme
Court decision, in HON. JUSTICE KALU ANYAH and OTHERS Vs. DR.
FESTUS IYAYT, Karibi-Whyte J.S.C. in a lead judgment, re-echoed a similar
point. thus;
A Public Officer is a person who holds or has held any public office
on or after 31™ December, 1983 within the definition of that phrase in
Section 277 (1) of the Constitution 1979, Public Service of the
Federation means the Service of the Federation in any capacity in

respect of the Government of the Federation.

[t is not clear in the entire decision, why the Supreme Court has to limit the
application of the definition to a date certain, 31™ December, 1983 when the
constitution itself came into force on the 1% October. 1979. Be that as it may, the
definition as propounded in the decision, similarly incorporate all levels of the
public officers in the service of the federation or Stzte.



The above decisions however, demonstrate the differences that altogether formed
the basis of inconsistencies in judicial authorities, which were to be unified only
after coming into force of the 1979 Constitution. [ submit that the decision in the
Supreme Court Judgment in KALU ANYAH (Supra) even though was decided
based on the provisions of the 1979 Constitutions, was rather incomprehensive as
also the earlier decisions reached, prior to the 1979 Constitution. And this position
was canvassed by the recent decisions that demarcated between public officers and
those other officials under public service of the Federation or State.

The controversy extended further, and the expression ‘Public Officer’ was equally
expounded to be exclusive of ‘Judicial Officer’. A most recent decision
emphasised on natural persons who hold public offices and not public service.
Thus, in the Court of Appeal decision in NWAKANMI Vs. MILITARY
ADMINISTRATIOR ABIA STATE, the court unanimously held that:

A High Court Judge of a State, though serves the Public Service of the
State, 1s not a Public Officer of the State but a Judicial Officer as defined in
the 1979 Constitution.

However, the definition of the expression ‘Public Officer’ was not only narrowed
down to be exclusive of judicial officer but that a Governor or President, etc, was
taken to be outside the definition of a Public Officer therefore, they were not entitle
to any protection under the law protecting public officers. In the case of ONYIA
Vs. GOVERNOR-IN-COUNCIL °. it was stated that:

Neither the Governor nor the Governor —In-Council 1s ‘Public
Officer’ within the meaning ascribed to that term in the W.N. Public
Officer Protection Law, and the Protection afforded to Public Officers
by Section 2 of the Law does not apply to them.

(b)  Sovereign Immunity

The phrase Sovereign Immunity as popular an expression as it is, has not
been clearly defined either in Nigeria statutes or in judicial authorities. This
situation rather expressed the inadequacy associated with the position of the

existing literature in this area of research.

10



The word sovereign was defined as ‘a chief or supreme person’. Sovereign
power or sovereignty as power in a state to which none other is superior’.
While immunity is defined literally to mean ‘exemption’. “An immunity is
an exemption from having legal relation changed by another™ . Subsequently
the Black’s Law Dictionary defined Soversign Immunity as “a judicial
doctrine which preclude, bringing suit against the government without its
consent. Founded on the ancient principle that: “the King can do no wrong”
it bars holding the Government or its political sub-divisions liable for the
torts of its Officers or Agents unless such immunity 1s expressly waived by
status or by necessary inference from legislative enactment”

(¢} Limitation Of Actions

This is a doctrine by operation of which certain classes of actions are
declared statute-barred when the actions were instituted outside statutory

limitation period. Limitation of actions operates based on the provisions of

l[imitation status.
However, Limitation Statutes are defined as:

Statutes of the Federal Government and various States maximum time
periods during which certain actions can be brought or rights
enforced. After the time period set out in the applicable statute of
limitations has run, no legal action can be brought regardless of
whether any cause of action ever existed.

A Statute prescribing limitations to the right of action on certain
described causes of action or criminal prosecutions, that is, declaring
that no suit shall be maintained on such cause of action, nor any
criminal charge be made, unless brought within a specified period of
time after the right accrued™.

While the Supreme Court in sharing the same perspective, stated in the case of
EGBE Vs. YUSUF’. That;
Prima Facie, any statute which imposes a limitation of time on existing right
of action is properly a statute of limitations. It is necessary therefore, in each
case to look at the particular statute and
see what its effect is. In the instant case, the public officers protection Law is
a Statute of Limitation.

| - 17cara
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CHAPTER TWO
SOVEREIGN IMMUNITY

2.1 THE DOCTRINE OF SOVEREIGN STATE IMMUNITY AND ITS
HISTORICAL DEVELOPMENT IN NIGERIA

From the on set it has to be clarified that the term ‘Immunity” is not being
used in the research in isolation from its qualifier be it “Sovereign’, ‘legislative’,
etc., it 1s being used in its wider legal sense to cover not only state immunity but
legislative and judicial immunities. In defining the key word ‘Immunity” it is rather
appropriate to adopt the broader definition recently used and profounded in the
strict legal sense as per Obaseki J.S.C. in UWAIFO Vs. ATTORNEY -
GENERAL, BENDEL STATE. in the following words thus;

Immunity is a right and it is preserved by section 6(1)(c) of the
Interpretation Act. The learned author of Salmond on Juris-prudence

12" Edition dealing with Legal Right in a wider sense of the term said

page 231: - 4""5:}')'

In this generic sense a legal right may be defined as any advantage or
benefit conferred upon a person by a rule of law. Of rights in this

sense there are four distinct kinds.

L. Rights (in the strict sense)
2 Liberties

3. Powers, and

4, Immunities

And at page 231, he says:
The term ‘right” is used in the fourth sense to mean an immunity from

the legal power of some other person. Just as a power is a legal ability



to change relations so an immunity is an exemption from having legal
relation changed by another. The right of a peer to be tried by his
peers for example was neither a right in the strict sense nor a liberty,
nor a power. It was an exemption from trial by jury-an immunity from
the power of the ordinary criminal courts.

The doctrine of sovereign Immunity by which a state, its agents or agency
was immured from liability either tortiously or contractually or otherwise, derived
1s origin from the old feudal structure of England. The evolution of the archaic
principle of ‘the king can do no wrong’-signifies that no action could be taken
against the sovereign or its servants in its own courts. Later on, when the sovereign
deemed that certain legal actions could be allowed to commence against the King
or his agents, based on the principle of ‘fiat justicia’-that, let justice be done, the
sovereign then effected a partial lift of the immunity from certain classes of actions
only. The sovereign however, succumbed to inevitable reforms only when it was
no longer possible to immunize itself entirely and its teeming servants for
wrongful acts committed by the servants as observed by an author that;

Under the British legal system, until about 1946, existed this obvious unjust

legal fiction that the King could not be sued for the torts of his servants.

Perhaps it should be pointed out that before 1947, in England. an action

could be brought against civil servants as a nominal defendant on the

understanding that the Government would satisfy any judgment against him.

A Royal Commission submitted as draft Bill of Reform in 1927 but the Bill

did not become Law. When in 1946, the House of Lords refused to uphold

the fiction of the nominal defendant it became clear that reform was

inevitable. What followed was the Crown Proceedings Act, 1947, which

subjected the King to private law with some reservations though'.
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The reformation ultimately Proceeded with the enactment of Crown
Proceedings Act 1947, which served as the gateway to cause of actions against the
Crown and its servants, with few exemptions. The immunity afforded Crown and
its servants was, even though not entirely abolished but was virtually removed in

that the Crown was subject to suit in the same capacity as a private citizen.

[n the United States of America the doctrine of sovereign immunity applied
with full force though amidst criticism and condemnation from both bar and bench.
Typical in the application of the doctrine is the American Supreme Court decision
in DALEHITE Vs. UNITED STATES (supra). The application of the doctrine was
stringently maintained to a point that, neither the Government nor its negligent
servant might be held liable. That the situation was so devastating that the only
redress available to a victim was a congressional exercise of authority through
enacting a private legislation to compensate for losses caused by such acts of
Government or its agents.

This situation led to call for reform even by such bodies as American Bar
Association but without meaningful response, unti! when the American Judiciary
had to intervene that the much needed change ensued despite the enactment and
application of Federal Torts Claims Act of 1946. However, there was an
observation made by Justice Jackson of the American Supreme Court in a
dissenting judgment in DALEHITE Vs. UNITED STATES (supra) to the effect
that Government should not be immured from liability where in the course of
exercising its discretionary authority does so negligently in circumstances where a
private person could be liable. And to so immunize Government or its agents
would only result in “the ancient and discredited doctrine that; ‘the King can do no
Wrong™ has not been uprooted: it has been amended to read, ‘“The King can do only

. 4
little wrongs™.



However. another instance was where a highest court in the state of
California pushed a landmark reform in granting a tortious liability claim against
the state and its agents in the case of MUSKOPF Vs. CORNING HOSPITAL
DISTRICT. where it held that; “the rule of government immunity from tort
liability.... must be discarded as mistaken and unjust. Sovereign Immunity in tort
is an anachronism, without rational basis and has existed only by the Force of
inertia™. Infact there were several number of judicial authorities that sought to
regulate the application of the doctrine of sovereign immunity in the United States
of America. That by the turn of the Century, the operation of the doctrine of
sovereign immunity was under serious attacks and discredited to the point that
even the immunity availed the highest public office-holder in the country was
questioned on the strength of solid democratic principles and the rule of law.
Notably, the Nixon's Watergate case, whereby the Supreme Court of America
lifted the defense of executive privilege against President Richard Nixon. The
Court compelled the production of tapes (subject matter of the dispute) before the
Court despite resistance from the White House. That the order was against the
national security interest of the United States. But the Court stood its ground.

Ultimately Nixon had to resign from the Presidency.

In America today, neither the American President nor any other public office
holder, such as a Supreme Court Justice, a congressional member, etc.. is
absolutely immuned from liability or from court actions and usually in both private
and official capacities. The recently much publicised Monica Lewingsky Saga is
instructive in this respect. And of more significance however, is a recent decision

of supreme court of America in PAULA JONES Vs. C LINTON, in respect of

which case it was reported that



The Supreme Court last week ruled that....(trial) could start while
Clinton is still in the oval oftice. The Justices decided 9-0 that a siting
President has no immunity against civil suits involving his non official
actions, and so a trial of Jones® allegations of sexual harassment by
Clinton when he was Governor of Arkansas need not be delayed until

after Clinton's terms as President has ended”.

However, in Nigeria, the position was somewhat different, in terms of both
evolution and development of the doctrine as in Britain and America. Since the
English Common Law doctrine of sovereign immunity applied in Nigeria like
other received English law principle or statute. Since Nigeria was a former British
Colony and it was a Common Law jurisdiction. The doctrine applied in Nigeria
just as it applied, hook, line and sinker in Britain. This was best illustrated in the
light of some famous Nigeria judicial authorities. in the case of RANSOME -
KUTI Vs. ATTORNEY - GENERAL OF THE FEDERATION. While at the High
Court, Dosunmu, J. even referred to privy Council decision in JAUNDOQO Vs.
ATTORNEY — GENERAL OF GUYANA, showing that, Crown/State Immunity is
a feature of Common Law jurisdictions and. thus. sealed the position, with the
following words; “It is clear therefore, that the immunity which the Crown in
England enjoyed at Common Law from a claim in tort is imported into Nigeria,
even after she has assumed a ‘Republican Status™’. Subsequently, the same
Supreme Court of Nigeria, reached a similar decision and even referred to the
aforesaid RANSOME-KUTT's in the case of ADINGUN Vs. AYINDE (supra) and
accordingly held as per Karibi-Whyte, J.S.C. that:

The law governing a case is the law as at the time in force. Before 1

October, 1979 by virtue of section 28 of High Court Law of Niger



state the Crown/State in our circumstances enjoyed immunity from
legal action and could not be impleaded in its own court for the
tortious acts of its servants. This common law rule was automatically
part of the Common law of Nigeria as a colony and on independence.
[t was not altered by the nominal change to a Republican Constitution

in 1963,

Right from her majesty’s reign, the doctrine of Crown/State Immunity

maintained its strict application when Nigeria attained its republican status. The

1963 Federal Republican Constitution with its republican spirit, did not alleviate

the operation of, nor abolish the doctrine. Until the coming of the 1979

Constitution, which abolished the doctrine by making the public officer, state and

its agencies, liable when they breach the civil rights and obligations of a citizen.

The precise interpretation of the relevant provisions of the 1979 Constitution was

perfectly captured in the case of ADINGUN Vs, AYINDE (supra),as per onu,

J.S.C.thus,

When the case of Mrs. Olufunmilayo Ransome-Kuti and 6 others Vs.
Attorney- General of the Federation (1985) 6 S.C. 246 came up. for
consideration, the Supreme Court dismissed the appeal of the
appellants therein on the ‘technical ground that when the cause of
action arose in 1978, the Constitution applicable to Nigeria was the
Constitution of the Federal Republic of Nigeria 1979. which by the
combined operation of its sections 6(6)(b) and 236 invested in the
citizen the enforcement of his civil right and obligations vis-a-vis the

o 3
government had not come into force .
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However, the same provision were precisely retained in section 6 of the
existing 1999 Constitution. This position significantly shows how the doctrine of
sovereign immunity were consistently laid to rest. in Nigeria not withstanding the
temporary immunity provided for President. Governors etc under Section 308 of

the same 1999 Constitution.

Unlike the harrowing experiences, and criticisms, even from the bench, that
the doctrine went through in both Britain and America, in Nigeria however, the
courts adopted a more austinian positivist attitudes in their interpretations of the

application of the doctrine, as evidenced by the above judicial authority.

It is further to be noted that, the only piece of legislation that may be likened
to either Crown Proceedings Act or Federal Tort Claims Act. once passed in the
Nigeria with a view to regulating the operation of the doctrine, was Petitions of

Right Act Cap 149, which was since repealed.

2.2 OPERATION OF THE DOCTRINE OF STATE IMMUNITY IN
NIGERIA WITH REFERENCE TO STATE AGENCIES AND
PUBLIC OFFICERS
Generally the problem of obtaining redress against State, State Agencies and

Public Officers by ordinary citizens, is one that is essentially unsettled for a long

time especially in system based on Common Law, like Nigeria. Because of the

historical origin of the English Common Law doctrine of Crown Immunity.

Even though we must not neglect the fact that Common Law principles like

this one only applied to Nigeria based on the authority derived from local



enactments, e.g., Interpretation Act. Cap 89 Laws of the Federation and various

High Courts Laws of State in the Nigerian Federation.

The operation of the doctrine of Crown/State Immunity dated back to pre-
independence era, during the reign of Her Majesty in Nigeria and the doctrine
continued its operation even after independence, when the Nigeria territory
attained its Republican Status, as a Sovereign and Independent State. Now. during
this sojourn a number of legislation were passed or enacted, which either
maintained or only restrained the operation of State Immunity doctrine. Typical

was the Petitions of Right Act, Cap. 149 Laws

of the Federation 1958. This Act, admittedly provided the Nigerian Citizen with
power to make claims against government, its agencies and public officers, as

provided in section 3 of the Act, that;

“All claims against the government of the Federation or against any
Ministry or Department thereof. being of the same nature as claims
which before the commencement of the Crown Proceedings Act 1947
of the Parliament of the United Kingdom might in England have been
preferred against the Crown by Petition, manifestation or plea of right
may, with the consent of the Attorney- General of the Federation, be
preferred in a High Court having original jurisdiction in respect
thereof or if the Supreme Court has such jurisdiction, in that court, in
a suit instituted by the claimant as plaintiff against such person as the

said Attorney-General designate as defendant, for the purpose.’
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Undoubtedly, this Act did not in any way stall the operation of the doctrine

of State immunity rather it only restrained its application.

However, the other relevant enactment were successive Federal Republic of
Nigeria Constitutions, essentially the 1963 and 1979 Constitutions which were
tested and interpreted upon widely. The 1963 Constitution virtually had not
tempered nor interfered with the application of state immunity. More so the 1963
Constitution did not enshrined a similar proviso like the one in Section 6(6) of the
1979 Constitution, which vest Nigerian Courts with powers to question/entertain
claims against state, its agents and agencies. The existence then and operation of
the Petition of Rights Act, Cap. 149 alongside the 1963 Constitution
notwithstanding. Since, the application of Cap. 149 did not abolished the doctrine

of state

immunity, as it was decided in the case of RANSOME-KUTI Vs. ATTORNEY —
GENERAL OF THE FEDERATION'' (supra).

Similarly the same position was re-echoed when considering whether or not
the doctrine applied after the promulgation of the 1963 Constitution in a
subsequent decision in ADINGUN Vs, AYINDE (supra) as per Karibi-Whyte,
J.8.C., that;

The 1963 Constitution made no alteration in substance. It merely
substituted the President for the Governor- General, who continued to
enjoy the doctrine of the sovereign’s immunity from suit derived from
the English Common Law. There were no words in anyv of the
Sections of the 1963 Constitution which could even by implication be
construed as abrogating the Common Law doctrine of the immunity of
the Crown. The provisions of section 6(6)(b) and 236 (1) of the
Constitution 1979 are not in the 1963 Constitution. The Common Law
rule of the immunity of the Crown wa s the“e’mre properly applicable
in 1978 when the cause of action arose.'*



The foregoing was the position under the 1963 Constitution however. with
the coming into force of the 1979 constitution a new landscape has been marked,
i.e., immense stripping of governmental immunity and making the Constitution
itself as the supreme instead of Head of State or President. who was akin to
‘Crown, etc. This dispensation re-echoed the doctrine of separation of powers and
that powers of the three arms of government were adequately defined and
demarcated. And to avoid going out of the context we limit our analysis meanwhile
to judicial power, which are most operative and so central to the question of State
Immunity and further it is by such judicial power that the erstwhile doctrine. under

the Constitutions was completely restrained.

By Section 6 under both the 1979 and 1999 Constitutions, judicial powers
were vested in the courts, which powers extend to all matters between persons, or

between government or authority and any person in

Nigeria... and these powers are exercisable in respect of not only the parties stated
but also in respect of “all actions and proceedings™ relating to the said parties and
equally for the determination of any question as to civil rights and obligations of
persons. However, even though several military regimes enacted ‘ouster clause’ to
oust jurisdictions of regular courts and vests same into tribunals, that
notwithstanding. However, it was the 1979Constitution which made it
categorically clear that the sovereignty resides neither in any arm of the
government nor in the government itself, but rather in the people of Nigeria.
Therefore, the arms of the government and/or government or any of its servants are
thus, subject to cause of action. This singular aspect put a question mark on

Sovereign/State Immunity in Nigeria. However, the temporary immunity
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exclusively placed on certain public officer — holders, like President, Governors,
etc. 1s not absolute, it is subject to certain conditions, i.e.. they cannot be sued in
their personal capacity while in office but they can be made to answer for anything
done in their personal capacities while in office after vacating the office. Such

public office —-holders are suable however, in their official capacities.

t is to be noted that, when considering the doctrine of State Immunity, the
attention were usually focused on liability in torts, and it is in respect of which, the
large legal battles between state and its agencies on the one hand and citizenry on
the other, were fought, as against the liability in contracts, which even the common
Law itself settled by making the state directly responsible for any contractual

breach on its part.

2.3 OTHER FORMS OF IMMUNITY AND THEIR APPLICATION IN
NIGERIA.
[t is to be noted that. the reason why judicial and Legislative immunities
were not given too much prominence in the study is because, the judicial immunity
covers judicial officers alone who, by judicial authorities were not considered to be

public officers.

In the case of legislative immunity, its application 1s restrictive to a narrow
but special class of public servants just like judicial officers. However, in a review
of Sovereign Immunity its only right, if apart from ‘executive/state’ immunity.
other forms of immunities in other arms, that compliment the executive function
are examined. Even though these immunities are applicable exclusively to certain

public servants by virtue of their offices and functions.

1
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LEGISLATIVE IMMUNITY.

The doctrine of separation of powers provides for arms of government viz;
executive legislative, and judicial. Each of these arms has its own unique form of
immunity. So far we have discussed. executive/state immunity. What remained are
legislative and judicial immunities, which are essentially similar to each other in

terms of operation.

The two separate immunities operates or apply to certain special classes of
persons and under certain narrowly defined circumstances in the course of
performing legislative or judicial functions alone. For instance, legislative function
being so functionally limited is therefore, practically narrow, unlike state immunity
which has a widely assorted officers to cover, regardless of level, role or function
within the executive realm.

The Nigena by its political history also being a former British colony, and
after attaining a Republican status had its own independent executive and
legislative arm, etc. Formerly, the Nigerian polity was running a parliamentary
form of government more or less like British parliamentary system. Under the
British legislative system. legislative immunities and privileges were more
prominent than in the presidential system of government such as that of United
States of America. This is because under the latter the constitution is the supreme
which usually inclined towards the broader interest of the citizenry than their
representatives. A parliamentary or a presidential system of legislature evolves
and develop under a safe and secure atmosphere. The legislative members should
be protected from liability which may arise from their acts or omission m the
lawful discharge of their legislative functions, as provided under the law. This

position informed the provision of Legislative Powers and Immunities Act which



the National Assembly are entitle to pass as a Law, and same was guaranteed under
the Constitution.

The main statutory duty of legislative members for which immunity
shall be provided is seemingly their exclusive powers not only to make or unmake
laws but to repeal, confirm, amend or change laws in the overall interest of the
nation. Legislative immunity relates not only to the main legislative duty but it
extend to all incidental functions relating thereto, such as statement made by
members in the House, Publication of House proceedings, freedom from arrest and
prosecution for such official acts, etc.

However, whereas the application of legislative immunity as covered under
various parliamentary legislation in Britain such as Bill of Right, 1688, the Official
Secrets Act, The parliamentary Papers Act, etc. In the United States however, it’s
the American Constitution that cover legislative, immunity for congressional
members. But in Nigeria the application of legislative immunity is covered by a
single statute, i.e., Legislative House (Powers and Privileges) Act, that was
retained as Cap 208 under Laws of the Federation 1990 and to date no any other
Act was re-enacted in that respect.

Notably also is the fact that, the Legislative House (Powers and Privileges)
Act, had been in operation even before the 1963 Constitution came into force;
under which the Nigeria operated Parliamentary System of government. The Act
however, maintained its application even when the subsequent 1979 Constitution
came into being. Except for some provisions of the Act, which were declared null
and void for inconsistency with the provisions of the said Constitution. For the
proper application of Legislative Immunity in Nigeria we shall however, consider
relevant functions in respect of which legislative members may require protection,
in order to perform effectively. For instance freedom of speech, which is covered

under the provision of section 3 of the Act, reads as follows:-
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No civil or criminal proceedings may be instituted against any member of a

Legislative House:

(a) In respect of words spoken before that House or a committee thereof:

or

(b) In respect of words written in a report to that House or to any

committee thereof or in any Petition, Bill, Resolution, Motion or
question brought or introduced by him therein.

However, from the wordings of the above provision, it appeared that
members were free to deliberate on issues without any fear of contravening any
law, as they were free from fear of being held liable for defamation of character of
any citizen or from committing any offence by their spoken or written words. But
as the honourable members continued to enjoy their immunity unchallenged, the
Nigeria judicial authority disturbed the status quo. The legislative immunity was
questioned through legal actions by alleging contravention of constitutional
provisions and Constitutional rights, the question arise as to whether the
Constitutional provisions prevail over the legislative immunity or vice-versa?

In the famous decision in ATTORNEY-GENERAL BENDEL STATE Vs.
ATTORNEY-GENERAL OF THE FEDERATION and OTHERS,:s there was an
action brought under the original jurisdiction of the Supreme Court by virtue of
section 212 of the Constitution, 1979. The National Assembly purporting to act
under section 149(3) of the Constitution has enacted the Allocation of Revenue
(Federation Account, etc). Act Number | of 1982, the purpose of which was to
prescribe a basis for distribution of Revenue accruing to the Federation Account
between the Federal, State and Local Government; and a formula for the
distribution among the States inter se: the proportion of the total revenue of each

State to be contributed to the State Joint Local Government Account, etc.



Section 2(1) of the Act Number 1, 1982 provided for the fund to be
administered by the Federal Government for the amelioration of ecological
problems in any part of Nigeria: “while subsection two thereunder, provided for a
fund to be administered by the Federal Government for the development of mineral
producing areas in Nigeria”, and Section 6(1) of the Act provided for the
establishment of a joint Local Government Account Allocation Committee for
each State.

By various letters in that behalf, the plaintiff sought a meeting with the 1™
defendant for the purpose of the ratification of those aspects of Act Number 1,
1982 which it considered unconstitutional, and failing, the plaintiff commenced
this action, seeking a declaration that Section 2(1) of the Act, in so far as it
provide, for a fund to be administered by the Government for the amelioration of
ecological problems was unconstitutional; equally it was unconstitutional for the
Act to make provision for a fund to be administered by the Federal Government for
the development of mineral producing areas- Section 2(2) of the Act Number 1 of
1982. That in so far as Section 6(1) of the Act Number 1, 1982 provides for the
establishment of a joint Local Government Account Allocation committee for
each State it was also unconstitutional and void.

The plaintiff’s attacks on Section 6(1) of the Act Number 1, 1982 mentioned
above was on the basis that it imposed duties on State functionaries in which the
plaintiff thought, the National Assembly could not validly do.

The Supreme Court held inter alia that the National Assembly in creating the
funds under Act Number 1 of 1982 purported to act under Section 149(3) of the
1979 Constitution but did not prescribe a formula for distribution as contemplated
by that section. Therefore. the creation of both funds and the authorization of the
Federal Government to administer them are ultra vires the National Assembly and

therefore, void. Further, that Section 6(1) of the Act Number 1 of 1982 1s



Constitutional and valid since the National Assembly has the power to make the
enactment by virtue of the provisions of Section 149(4) and (6) of the Constitution.

The court went further to decide as par Irikefe, J.S.C. that; “Laudable
therefor, as the intention to appropriate funds for agencies may be, this cannot
Justify the exercise by the National Assembly of Powers it does not have under the
Constitution™.

Obviously therefore, the powers and immunities of a Legislature in Nigeria
are not absolute. They are without doubt subject to Constitution and those rights
enshrined thereunder. Thus the Nigeria judicial authority did not stay put in
declaring the Legislative House Proceedings the encroached upon the
constitutional rights of citizens, as unconstitutional, null and void.

However, these Courts were not vested with powers to interfere in the
internal business of Legislative Houses. Therefore, the Courts were enjoined to
safe-guard Legislative immunity. In the case of SENATE OF NATIONAL
ASSEMBLY Vs. MOMOH, it was decided that; “the judicial powers vested in the
court under the constitution do not entitle them to interfere in the internal affairs of
the legislative Houses including the conduct of their business™. 14 A
2.3.2 JUDICIAL IMMUNITY 4 75952

In Britain just like in any other English Law jurisdiction elsewhere, Judges
in Court of Law are entitled to special immunity from certain actions, which
aggrieved or resulted in injury to litigants or other interested parties, depending the
circumstance under which the judges acted or conducted themselves in the
proceeding. H.R.W. Wade elaborates on judicial immunity especially in torts that;

Judges in court of law enjoy immunity from actions in tort. The obejectis to

strenghten their independence, so that their decisions may not be wraped by

fear of personal liability...



The fact that the Judge may have exceeded his jurisdiction is irrelevant. But
Judge may be liable in damages, like any other judicial officer, if in bad faith
he does what he knows he has no power to dois
It is however. to be noted that the same immunity were later extended to cover
even Magistrates and justices of Peace in respect of acts done within jurisdiction.
Though the immunity were not so extended to cover administrative Tribunals and
Panels but some form of statutory protection may avail them under a given statute
being that their “function is basically administrativeis
Furthermore, in England what seemed to be the main determinant factor is
based on a premise whether an act of a Judge is a judicial function done in a

judicial capacity in essence whether its an act coram non Judice.

However, if the act was not coram non judice, the judge or judicial officer has no

protection at all. And this has been illustrated in the dictum of Buckley, L.J. in
SIRROS Vs. MOORE quoted and referred to by Karibi-Whyte, J.S.C. in a lead
judgement delivered in the case of EGBE Vs JUSTICE ADEFARASIN and
ANOR, as follows:

In my judgement, it should now be taken as settled both on authority and on

principle that a judge of the High Court is absolutely immune from personal

civil liability in respect of any judicial act which he does in his capacity as
judge of that court. He enjoys no such immunity, however, in respect of any
act not done in his capacity as a judge.1”

However. in Nigeria the most relevant legislation that governs judicial
immunity are various High Court Laws of the States in the Federation and
Magistrates/District Courts Laws. In addition, Federal Constitution 1979. which
allows an aggrieved litigant to refer any verdict wrongly reached to Judicial
Service Commission/Judicial Advisory Council then. Both the High Court and

District Courts Laws immunized a judge or a magistrate from liability for act done
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or ordered to be done by him in the discharge of his judicial function, when the act
were done within jurisdiction. And the protection still remained when act were
done though outside jurisdiction but on bonafide belief that he was acting within
jurisdiction. This is in line  with the dictum of Hon. Nnaemeka Agu, J.C.A. (as he
was then) in the case of ONITIRI Vs. OJOMO, thus,
It is clear from the wording of the Section rthat the Judge is fully immune
from lability from any act done or ordered to be done by him in the
discharge of his judicial duty when he acts within his jurisdiction. He is also
fully protected when he acts outside jurisdiction if he believed, in good faith
that, he was acting within his jurisdiction... the good or bad faith relates to
his belief and not necessarily to his act.18
Now for the purpose of clarity we consider the provision of Section 83 (3) of the
District Courts Law of Sokoto State which is similar to all other provisions in the

various District laws of States of the Federation. thus ,

No district judge shall be liable for any act done or ordered to be

done by him in the course of any proceeding before him whether

or not within the limits of his jurisdiction provided that at the time

he, in good faith, believed himself to have jurisdiction to do or

order to be done the act complained ofo.

In Nigeria unlike in Britain the emphasis notably is on Judicial officer acting

within jurisdiction and if outside his jurisdiction acts in good faith and a mistaken
but honest belief that he was performing his judicial function within jurisdiction,

he 1s thus, entitle to protection.






