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ABSTRACT

Even though marri age, under Islamc Law, is not meant to be a

tenporary affair, the reality of Iife shows that some marri ages are
better term nated, because the objectives for which nmarriage has
been instituted cannot be achieved through them Thus,
termnating such failed marriages is allowed so as to protect the

wel fare of the community ad social norality.

Since the Shari'ah has allowed the term nation of any marri age
whi ch has not achieved and cannot achieve its objectives, it
provi des detailed explanations regarding the circunstances and

rules of termnating such marriage and anything that appertains to
t hat .

But wunfortunately the vast mpjority of Mislinms, in our
society, are ignorant of these rules, especially the rules that
deal with talaq (divorce), Khul (divorce with consideration),
termnation of marriage by judicial process, iddah (waiting period
before re-marrying) and hadanah (custody of <children after
termnation of marriage). Theresult is, in nost cases, depriving
sone of the spouses, especially the wonen, of their legal rights
whi ch consequently has a serious repercussions not only on the
spouses or their imediate famly, but also on the society

general ly.

The worst part of it is that even the judges to whom nost of
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the cases of termnating nmarriage are brought are nore often than
not, not well-versed in or are totally ignorant of many of these
rul es. The undesirabl e consequences of this is that, many cases
(regarding termnation of marriage) are wongly decided by these
judges, thereby commtting a serious injustice to sone of the
spouses, especially the wves, regarding their rights to

mai nt enance during the iddah, or their rights to hadanah and Khul

What usually exacerbates the injustice is the ignorance of the

spouses regarding their rights.

In view of the above and simlar reasons, there should be a
detai |l ed work, based on the original and detailed (Arabic) sources,
dealing with termnation of marriage and its |legal effect, under
the shari'ah (without confining this to one particular madhhab),
in the l|anguage that many of our literate Mislim brothers and
sisters understand so that they know much of these rules. Thi s
may hopefully help in mtigating nost of our problens enmanating
from ignorance of the rules. Hence the choice of the topic of

this thesis.

Chapter one of the thesis is the general survey on the islamc
conception of marriage and its term nation. The chapter also
di scusses the differences between talaq (divorce) and faskh
(annul nent of marriage) and the |egal inmplication of the
differences and the circunstances when termnation is legally

considered as talaqg and when it is considered as faskh.

I X



Then the thesis is divided into two parts: part | deals with
the procedure of talaq and under it: chapter two deals with tal aq,
its definition, and wisdomfor legislating it, the extent of each
of the spouses rights regarding it. It also deals with capacity of
the person effecting talag and the subject matter of talaq methods

of effecting divorce and witnesses in divorce.

Chapter three discusses the question of making talaq subject

to certain conditionsand del egating power to sonmeone to divorce by
t he husband. Various views of schools of jurisprudence,
especially Maliki and Hanafi schools regarding the issues, are

extensi vely discussed.

Chapter four deals with classifications of talaq: Tal aq
sunni, talaq bidiy and tripple tal aq, tlag raj'iy and talaq

ba' i n. Revocation of talaqg after effecting it by the husband is

also dealt with in the chapter, extensively.

Chapter five is an extensive exposition of khul (D vorce with
consideration) and its legal effect; court's role in it and
capacity of the parties to it; and whether khul 1is legally

considered as talaq or faskh.

In chapter six termnation of marriage through judicial
process is extensively discussed. In it, the grounds for such

term nations are expounded.



Chapter seven deals with termnation by neans of ila (vow of

continence) and li'an

Zihar is also dealt with even though is not actually a
term nation. But it was historically considered as term nation
and it also creates a tenporary prohibition of conjugal
rel ati onship between the spouses wuntil the husband perforns

exi ation (kaffarah).

Part two of the thesis is a detailed exposition of the |ega
consequence of termnation of marriage. Under it chapter eight
deals with iddah (waiting period which is observed by a divorcee
before she marries). The phil osophy and various types of iddah
the wife's right to nafagah (maintenance) during the iddah, are

t horoughly di scussed.

Chapter nine is the extensive exposition of rada (suckling)
and hadanah (custody of children) after talaq., The question of
paynment to child' s nother for suckling the child after separation
fromthe child's father, and who is entitled to have the custody of
the child after divorce, and who is responsible for paying the
expenses of the hadanah, including the renuneration of the
custodian and provisions for accommodation and servant are all

di scussed.

Chapter ten is the summary of what has been discussed in the

Xi
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main body of the thesis, observations of what is practically

obtaining in our society concerning termnation of marriage and

sonme reconmendati ons, which wi |l hopefully help in solving probl ens

concerning termnation of marriage (in particular) and marriage

itself, in general.

Al handu Lill ah.

Al



TABLE OF CONTENTS
BROLARNTTION o s« &« & & » & & & % o & % © » & & ¢ a
CORTIFXCRETON « « « « o % & o ¥ & & & & 5 ¢ s % @
DEDTCRRION « wvs % W 3 4 K B E @ S F 8 F B
ACKNOWLEDGEMENT . . « « « « « o« = o o + « « + « &
ABSTRACT . . « & o o o & o o o o o o+ o o o o o &
TABLE OF CASES . . « « « & o« o « « + « « + « « &
KODREVINTIONE o « o i & # « % 6 % & & @ & s & o i

GLOSSARY

- - - - - - - - - . L L] - - - - - - -

TABLE OF CONTENTE . « . . « &« o s & & o o« =« = s« =

Chapter: 1 .« o+ « ¢ « &+ s o ¢ s & « o s 2 @

INTRODUCTI

ON - - - - - " . - - - - - - - - - - -

1.1 General Islamic Conception of Marriage . . .

1 .2 Termi
Gener

1.3 Categ
1.3.1
1.3.2

1.4 Disti

1.5 Termination Dependent Upon Judicial Decision

FOOTNOTES

ghapter 2

TALAQ AND

nation of Marriage According to Islam:

Al BUrvey . . o« o ¢ o o s & s o o s o

ories of Terminmation: . . . . . . . . .
When Termination is Talag: .« « « + + .
When Termination is Faskh . . . . . . .

nction Between Talag and Faskh . . . .

When Termination is Dependent Upon
Judicial Decision . « « & o o & ¢ o &

When Termination is Not Dependant
Upon Judicial Decision . . . . . . . .

Distinction Between the Two Categories
of Termination and Their Implication .

AND REFERENCE . . . . « « &+ & « « o« =« =«

ITS PROCEDUREB . . . . . +« + « & « « .

" ii
« 1ii
. iv
" v
« viii
« xiid
.  Xiv
XV
Xxiii
. 1
» 1
. 1
. 2
. 3
. 5
. 7
i 9
. 10
. 11
. 1k
. 13
. Y]
. 17
B 17



2.1 Definition of Talag: « « « &« « o +

2.2 Wisdom Behind It: .« « o o o« s o o

2.3 Its Legislation . . . . . . « . . .

2.4 Reason For Vesting The Right To

Husband . .

2.5 Wife’s Right

Regarding Talag: . . .

2.6 Capacity To Divorce . . . . . . . .

2.6.1 Divorce
2.6.2 Diveorce
2.6.3 Divorce
2.6.4 Divorce
2.6.5 Diverce
2.6.6 Divorce

2.6.7 Divorce

under duress . . . . .
under the influence of
under excessive anger:
in jest: . . . . . . .
by mistake: . . . . . .

by an idiot: . . . .

By a Person Suffering From Death

Sickness: . .« « =« = + = » = = =

2.7 The Subject-Matter 0Of Talagq: . . . .,

2.8 Divorce Before Marriage Contract: .

2.9 Methods of Effecting Divorce: . . .

2.9.1 Verbal Pronouncement: mode of expression:

2.9.2 Divorce
2.9.3 Divorce

2.10 Witness

By Writing . . . . . .
By Sign .« + + +» « + .

In Divorce! . . « .« « =

FOOTNOTES AND REFERENCES . . . -« « + + =«

Chapter: 3 . . .

L] a - . L] - - - - - L] »

DELEGATED AND CONDITIONAL TALAQ . . . . .

3.1 Conditions and Stipulations in Talag

3.1.1. Talag Munajjaz (unconditional divorce)
3.1.2 Talag mudaf {conditional divorce) :
3.1.3 Talag mu‘allagq (Suspended divorce) .

Xiv

[

17
17

20

23
28
29
30
a2
as.
36
37

3g

39
a2
43
a4
AS
47
50
51

55

61
61
61
61
62

63



Conditions for the validity of
Muu/allag . = = & o & & « + = & & « =

When talag mu‘llag takes effect: . . . .

3.2 Delegation of Power To Divorce: . . . . .+ + . .« .

3.2.1 Delegation of power to divorce according to
Maliki school: . . . .+ . ¢ v v ¢ ¢ & & = o » o

FOOTNOTES . . .

Chapter: 4 . .

CLABSIFICATION

The type of talag that comes inte effect
through tafwid: . + . . . « « ¢« « + +» .

Revocation of tafwid: . . . . . . . . .
Time of Tafwid: e,
bistinction Between Tafwid and
Tawkil: - - L) - I. - » » - L] - -+ - L L]

- L] - - L] . - L] - (] - L] - - - - - - - -

OF TALAQ  + « « & s o o s o o « & o &

4.1 Classification of Talag Into Sunni And Bid‘i: .« .

4.1.1 Talag Sunni e e s e e e e s e e s e e e

4.1,2 Talaq Bid‘iy: e e x e e e = e e s s e e e

Divergent views of the four Sunni Schools
Regarding Triple Talag: where it is
preonounced in three consecutive
pronouncements: e e s & m = e e a =

The Preponderant view regarding triple
talaq: - - - - - - L] L] - - L] - a L} L[ ] L] -

4.2. Classification of Talag Into raj'iy And Ba’in: . .

4.2.1 Talag Raj ‘iy: s e b e = s e v s 4w e .

4.2.2 Talag Ba’in: « s s e e s e e s e e e e e .

circumstances in which talaq is raj'iy:

- - - - L] L] - - - - [ Ll - » L] - - L] - -

legal Consegqguence of talaqg raj’iy: . .
4.2.4 Revocation of Talag (Raj’iy: e e s e s s x .
Various definition of raj‘ah: e v e e

XV

Talaq
64

67

72
72

78
8o

8

82

a7
a7
. a7
8?7

50

104

105
107
i07

107

112
114
115

115



The Right to Revocation: . e e .

How raj‘‘ah is effected: e e v e .

Conditions for the validity of raj‘ah:

Witnesses to Rajah . . . . . .+ + .

Dispute between spouses regarding rajah

FQOTNCTES AND REFERENCESE .+ . + + + & &+ ¢ + s s« s s
Chapter 5: « & v 4 s s s 2 s = o mos = s s a e = s

KHUL® (DIVORRCE WITH CONSIDERATION) : « . e
5.1 Philosophy of Khul‘s . . . . & « & « + &« « 2 =
$.2 Its pDefinition and Institution: . . . ., . . .
5.3 Khul‘ Distinguished From Mubara‘ah And Talaqg

Mal: . . + ¢ o o« s a = & % o o o s = 2 & » o &
5.4 Expression Used in Effecting Khul': e e e .
5.5 Xhul® Under Compulsion by the Husband: . . . .
5.6 Capacity and Rights of The Wife In Khul‘. . .
£.6.1 Where The Wife Is Suffering From Death -

Bickneas:- Sk r e e e s e e e e e e s
4.7 Capacity of The Hushand: r e s e e e e a o
5.8. Khul‘ Between Husband And A Third Party: . . .
5.9 Khul’ By Proxy; « e n s v s e e s e e e
5.10 Court’s Role In Khul® v e s e e e e v e s a s
5.11 Consideration For Khul‘: . . . . « + « « « « &

1. Suckling of the c¢child (during
iddah) : - - - - - - . - L] L] L] - L] L]

2, Hadanah (custody of child): « . e

3. Maintaining the child: v s e s e s

4. Retaining the «child until he
attaing majority: . . . . . < ¢ . .

5, Forfeiture of the right to husbang:

xvi

117
ils
121
122
128

131

136
136
136

137

139
140
142

145

147
149
15¢
152
154

158

159
159
160

she
161

162



5.11.1

5.11-2

5.11.3

6. Forfeiture of the right to nafagah
(maintenance): e s 4 & e = & e e s e .

Unlawful consideration: . . . . . . . . . . .
The quantum of the consideration: . . . . . .
Specification of the consideration: . ., ., . .
Time Of Effecting Xhul® . . . . . .+ + + + « .
Dispute Between Spouses Regarding Khul® . . .
The Legal Position of Khul‘: v s e e e e e
Legal Consequences of Khul* , . . + + « « . .

REFER ENC ES L] L] L] . L] - L] L] L] L] » L] - L] L] * -

Chlptar 6 - L] - - - - - - - - - - - - - - - - - - - " -

6.0 TERMINATION OF MARRIAGE THROUGH JUDICIAL PROCESBE .

6.1 Termination for Lack of Maintenance: . . . . . . .

é.1.1.

6.2.7.

The Preponderant View: . . . . . ¢ & ¢ + « « &

The Type of ULivorce Effected due to Lack of
Naf aqah : - - » - - - - - - - - L] L] - - -

Termination for Bodily Defects . . . . . . .
Divergent Views of Jurists on the Issue: . .

Defects that form grounds for Judicial
Termination . ¢ . + « & o &« + = 4 & v s w = .

Condition for the termination: . . . . . . .
Defects subsequent to contract: . . . . . .« .
When the termination comes into effect: . . .
Nature of the termination: . . . . + .+ + + .

Effect of the termination on sadag: . .« » .

6.3 Termination for illtreatment and cruelty: . . . .

163

164

165

167

170

171

172

177

i81

187

187

187

194

196

196

197

200

204

206

207

212

213

215

Conditions for the Arbiters (Hakaman) and their

duties: - L] » L] - L] - - - = = - - - L] L] L} L] L]

Nature of the termination: . e e e e a e e s

Xxvii



6.4 Termination for Husbands Absence: . . .
6.4.1 Divergence between Maliki and
Juristss; . . . . o v 4 0 4 e e

6.5 Termination for Husband‘s Imprisonment,
or Capture .« . . « &+ & « & s 2 o4 4 s s .

6.6 al-Mafqud (Missing Husband): . . . . + .
6.6.1 The Preponderant View: . . . . . .
6.6.2 The Return of the Missing Husband .

FOOTNOTES AND REFERENCES . . ¢« ¢« + ¢ ¢ o = &
chaptar 7 - - L] - - L] - - I. - - - - - - - L]
TERMINATION BY OTHER MEANS . . . . « . . . .

7.1 Ila {Vvow of Continence): . . . « . .« . .

= - - -

Ranbali

- - L] L] -

Detention

" - - . -

iddah: - e .

kaffarah

7.1.1 Conditions for its validity: . . .

7.1.2 The legal effect of ila:l . e e

7.1.3 Courts’ Power in Ila e e e e

7.1.4 Nature of Talag Effected as a Result
5 -

7.1.5 Whether mula minha must observe

7.1.6 Cancellation of the vow and its
(expiration): . . . . . . . . . . .

7.2 Lifan (Imprecations): . . . . . . . . .

7.2.1 Its institution: . . . . . . . . .

7.2.2 The Philosophy for its Institution:

7.2.3 Conditions for its Applicability:

7.2.4 Its procedure « v e e e e e e e

7.2.5 Retraction by the husband: . . . .

7.2.6 Confirmaion by the wife e e e e

7.2.7 Refusal (hukul) to take the imprecation: . .

7.2.8 Whether li‘an is testimony or oath:

7.2.9 Legal consequences of li‘an: . . .

xviii

220

221

223

224

229

231

236

242

242

242

243

246

249

250

251

251

253

254

255

256

260

262

263

263

267

270



7.3. Zihar (Injurious Assimilation): . . . . . . . . .

7.3.1

FOOTNOTES AND REFERENCES . . . . . . . . . . .

Chapter 8:

Its Classification: oW WS e R & F oW
Its 1ega1 effects: - - - - L] - - - - - - - -
Nature of the kaffarah: WO W CE TH W W e

When Kaffarah is Performed: 4 s s & 4

- - - - - - - - - - - - - - - - - - - - - -

IDDAH (WAITING PERIOD . . . . . .« « 4 o & o o o & = & =

8.1 It’s Institution and Philoesophy: . . . . . . . . .
8.2 Cilrcumstances of TAdAN: . « + « @« « s o o o o = ‘o
8.3 cCategories of Iddah . . . « & « « « =« ¢ « & « « =
T+3ad Iddah of woman who menstruates (al-ha’id) . .
8.3.2 Iddah of woman who does not menstruate either
because she is too young or she has reached
MENOPAUSEI .+ . « « & & + o o o = o o s o« o =
Elongated purity (tuhur): £ e oW w0 w e
8.3.3 Iddah of pregnant woman: . . . « + « « « .
Iddah of pregnant widow: . . . . . . . . . .
8.3.4 Iddah of a Widow: . . . . .+ « « & « « = & + =
8.4 Conversion of Iddah from One Type to Another . . .
8.4.1 conversion from reckoning by months to
reckoning by Quru: . .« + .« « « 4 e o &+ o
8.4.2 Coversion from rekconing (iddah by quru) to
reckoning by months: . . . . . .+ + + + + + =
8.4.3 Conversion from reckoning by guru or by three
months To reckoning by four months ten days:
8.4.4 Coversion from reckoning by quru to reckoning
by four months ten days where it is a longer
period: R R EEEE EE R R
8.5 When the Reckoning of Iddah starts: . . . . . . .
8.5.1 where the marriage is valid: . . . . . .+ . .
B:+5.2 Where the marriage is invalid: . . . . . . .

Xix

274

274

276

277

280

288

294

294

294

295

298

299

o1

301

305

306

307

307

308

o8

309

309

311

311

313



B.6 Place of Iddah . . . . 4 & = « s « o o o w o « 2

8.7 Mourning (Ihdad) in Iddah . . . . . . . . . . . .

3.6.1

8.8 Maintenance During the Iddah: . . . . . . . .+ «

REFERENCES : T v s e e s e s = = e s s = e s

Chapter 9

9.0 RADA (S5UCKLING) AND HADANAH (CUSTODY)
AFTER TERMINATION OF MARRIAGE . . . . . .

9.1 Rada {(suckling) P e e e e e e e e e e .

Things which a widow should abstain from: . .

- - - -

9.1.8 Entit}ement of mother to remuneration for
suckling the child: P e 4 e e x e m e e s .
9.1.2 Period within which mother is entitled to
remuneration fer the suckling . . . . . . . .,
9.1.3 Circumstance for deserving the remuneration
9.1.4 Mother is given preference to other women over
SUCKling . .+ . v 4 h e s e s s s e s s
9.1.5 The quantum of the remuneration: . . . . . .
9.1.6 Who is responsible for the remuneration:
9.2 Hadanah (Custody of Children) e e e e e e e e e s
9.2.1 Hadanah as a concurrent right; . . . . . . .
9.2.2 Hierarchy of the custodians: . . « « « + . .
9.2.3 Conditions for the hadanah . . . . . . . . .
The general conditions: . . . . . . . .
Special conditions in respect of Women .
Specified conditions in respect of men:
9.2.4 Forfeiture of the right of hadanah: . . . . .
9.,2.5 Expenses for the hadamah: . . . . . . . . . .

Remuneration to the custodian . . . . .

Wwhen the custodian is entitled to the
remuneration: .+ . « & ¢ ¢ + e & = e » a

Dwelling for the Custodian: . . . . . .

XX

OF CHILDREN

314
20
322
324
330

335

33%

338

340

343

343

346
348
348
350
351
353
is7
57
359
363
ie5
367

367

368

370



FOOTNOTES

Chapter 10

SEUMMARY AND CONCLUBION . ¢ ¢« o s o o = o ¢ o = « »

1¢.1 The 5

10.1.1

10.1.2

10.2.7
10.2.8

10.3 Recon

Servant for the child: . s s s = s e .

Remuneration for the hadanah while there is a
volunteer: W 4 e e E E e e e m e e e e e .

Transfer of custodian to another place and its
effect on the hadanah: . . . . . . . . .

Father’s right to see the c¢hild: . . . . . .
Lapse of hadanah . . . . ¢ ¢ « « &« & & &+ « &

Option to choose where to live, given to the
child after the expiration of hadanah . . . .

AND REFERENCES . 4+ « 4 & & & o o o o 5 s »

- - L] - * - - - LJ » L] - - - - - - L} - - Ld -

UMMALY = + 2 « « « « o s o a = =« = » = = &+

Methods and Channels through Which Marriage
can be terminated: . . . . . . . . . & . . .

Legal Consequences of Marriage Termination .
observation - - - - - * - - - - - - - - L) L -
Regarding power to divorce: e e e e e e e

Misconception regarding the procedure
of talaq - - - - - - * - - - - a L} L] - - - -

On Talaq Mu’allaq (conditicnal divorce) . . .

Sticking to one particular view regarding
triple talag . « « « « 4 4 4 « 4 4 e 4 = o= s

Errors Committed in Case of Khul‘: s e e e s

Errors regarding iddah: e e e e e e e e
Re-Marrying During the Iddah: « s v
Re-Marrying after revocation of talagq:

The view of the Maliki School regarding

suckling of the child: . . . . . « « &+ + + &
Evil practice regarding custody of the

Chi1d= L [ - - - - - - - - - - - - . L] L - -
mendation: . .« . & &+ & 4 4 s s v e s 4 e

371

372

373

278

3180

3gs

391

395

395

395

396

3ss

399

400

402

402

402

404

410

412

413

413

414

414



10.3.1 Mass enlightenment . . . . . . « . & « + . &
10.3.2 organising work-shops and seminars on

marriage . . . ¢ 4. c s 4 4 e e s e 4 x w e s
10.3.3 Relaxing the strick adherence to maliki school

views e v e e n a s e e e e e e e s e e
10.3.4 Quality of Judges: . .« .+ & + + « ¢ 4 & = 4 .
10.3.5 Including family law in school curriculum . .
10.3.6 Arbitration and Counselling in marriage . . .
10.3.7 Marriage counsellors . . .+ + « + + 2 + % =
FOOTNOTES AND REFPERENCES . . « v v & & o o o = + & =

414

415

415

415

416

416

417

418



TABLE OF CASES
Rabi Usman Vs. Dandare Kawara, Maiyama Area Court case

No.CU/100/94.

Kulu Bashiru Abu Vs. ﬁbu Sabo Shuni Area Court case
No.CU/105/94.

Sarkin Fulani Vs. Alhaji Dahiru Dayi, Sharia Law Report
{19890) Centre for Islamic Legal S8tudies, Vol. 1, Ne.l at
p.9.

Hadiza Abubakar Kawara Vs. Atiku Direba, Unreported case.

Appeal No. SCA/JG/B76/88.




A8 -
bn. -
HH8 -
1.8, -
nnd- -
R.A. -
8.A.W.
s.w.T'

ABBREVIATIONS

Alaihis~Salam {meaning May Peace ke Upon him)

Ibn {(meaning the son of)

How High soever.

which is to say (from Hornby, A.S8. (1974) Oxford

Advanced Dictionary o¢f cCurrent Enhglish, Oxford

University Press)

No date

Radiyallahu ‘Anhu, or "'Anha," or "anhuma' or "Anhun
(meaning: may Allah be pleased with him or her or
them (dual) or them (plural).

Sallal Lahu ‘Alayhi Wasallam, meaning: May the
blessing and peace of Allah be upon him}.
Subhanahu Wa Ta‘ala, meaning: The glorified and

Exalted one.

o
<
<



Adha

Ahadith

A’ immah

Ajnabi

‘Ama

Amirul Muminin

‘Agar

‘Agdu mu‘awadah
‘Axrj

Badha

Ba‘in

Baras

Batil

GLOSSARY

Harm or injury

is the plural of hadith which means

the reprted speech of the Prophet
Muhammad (S8.A.W.)

The plural of imam and imam is in
the context used in this thesis a
leader of a school of Islamic
jurisprudence.

A person with whom there is no any
relation between him/her and another
person that creats legal prohibition
in marriage.

Blindness

{Commander of the faithful). Title
with which  Muslim leader is
addressed. The first Muslim leader
to be addressed with the title is
Umar bn. Khattab, the second caliph.
Immovable property

Commutative contract

Lameness

obscenity

Irrevocable (divorce)

Leucoderma

Void
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Iglag
Ihdaad

Ijhhad

Ila

Innin

Isnad

Istibra

‘iwad

Judhamnm

Junun

Excessive anger

Mourning

Efforts by Muslim jurists to deduce
rules of shari‘ah from their
detailed evidence in the sources,
Vow by the husband that he wili
abstain from sexual intimacy with
his wife for a period of at least 4
months.

Somebody who suffer from unnah and
unnah means the shortness of of male
orgah in such a way that penetratidﬂ
with it is impossible.

Chain of narrators in a hadith

a period after committing 2zina, or
having sexual intercourse with some
man mistakenly, for whigh a wqman
must wait before she can marry, so
as to inter alia ensure that there
is no confusion about the paternity
of children.

exchange and in business contract
transaction it means consideration
Leprosy |

Insanity; lunacy

XXvii



Kaffarah -

Kaffaratul yamin
Kasbun -

Khalwah sahihah-

Khilaful-awla -

Khisa -

Khul' -

Kitabiyya -

Li’an -

expiation. And kaffatul yamim, is a
special expiation performed for an
oath (to do something or not to do
without fulfilling it.

Expiation of oath

Earning a leaving

The meeting of spouses with each
other, after contracting a valid
marriage, in a secluded place where
they are confidently certain that
nobody can come in or even discover
their presence, and at the same
timone of them has any physical or
legal impediment that may prevent
them from sexual intercourse.
inapproapriate

Castration and khissiy is the person
who has been imptent

termination of marriage at the
instance of the wife in lieu of a
consideration payable to the
husband.

Jewess or christian woman.
Literally, mutual cursing, is
legally an oath taken five times by

each of the spouses, when the
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husband accuses his wife

of

committing adultery but he has no

witnesses to establish

accusation.

the

Madhhab (Plural is gadhahgg) schoel of Islamic Jurisprudence

Madhhab
Mafgud
Mafsadah

Majbub

Mahjur ‘alayh

Mahrim

Maijlis

Mandub
Manfa‘ah
Manqul
Maradul-Mawt
Mashi’atul-lah
Maslahah
Mu‘allaqg
Mu‘tarid
Mu‘amalat

Mubah

school of Jjurisprudence
Missing

Evil

Someone whose male organ Jjubb and

testicles have been amputated.

a person who is legally interdicted.

A person with whom marriage

prohibited. The plural form

Meeting place

recommendable

Asufruct

Movable propery

death-sicknass

wills of Allah

Exisgency, interest

conditiocnal

Someone who suffers from i‘tirad
¢ivil transaction

lawful

isa

is



Mudaf
Muharram

Mujtahid

Mumayyiz

Munajjaz

Mugim

Murtaddah
Mutarakah
Mu'sir
Musir

Musnad

Mutagawwam

Muwakkil

suspended

prohibited

a Jjurists who i3 gqualified to
exercise ijtihad

A rational person whe, though has
not attained majority, has the
capacity to distinguish between
right apd wrong.

unconditicnal (effectuated and
accomplished)

someone who is not undertaking &
journey

Female apostate

Seperation

Insolvent

Solvent

any book of hadith collection
arranged according to the names of
the Companions on whose authority
the ahadith were transmitted. It
is also used to mean any hadith of
unbroken isnad.

Inviolable property

The principal (who delegates his
poer or authority to another or

others) .
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Nafaqah -

Nifas .
Nukul -
Qadhf -
Qira’ah -
Qisas -
Qiyas -

Raj'ah, (muraja‘'ah)
Raj'iy -

Rashidah -

Rukshah -
Sabab -
Sadaq -

Saddudh-Dhari‘ah

Sahih -
Salaf -
Sharifah -
Shigaq -
Shubhah -
Sukna &=

Sultan -

maintenance

Confinement (after delivery of

child)

Refusal

False accusation

Recitation

Retaliation

Analogy (which is one ot the sources
of Islamic Law),

revocation of divorce

Revocable divorce

rational (female gender) , male
gender is rashid.

Concessionary rule

Cause

dower; marriage-portion

blocking the means of committing an
evil

valid

Venerabe predecessor Muslim scholars
A woman of high status

dissension or discord

judicial error

Accommodation

leader of Islamic Government

XXX1



Sunnah

Tabarru'

Tabi’un

Tabarrnuj

Takhlit

Talaqg
Tarsh

Thayyib

Tuhmah
Tuhur

Ujrah

‘Ulama (singular Alim)

Ummah

Usulul~Figh

sayings, practices or approval of
others’ saying or action by the
Prophet (5.A.W.).

gratuitious disposition of property
The followers of the Companions of
the Prophet (S8.A.W), i.e. generation
after them.

Displaying woman’s charm
Indiscriminate intermingling
especially between the oppostie
sexes

Divorce

Deafness

A matron, that is a woman who though
previously married is not, at the
moment, married.

Suspecion

State of purity

Wages

Muslim scholars

community

The principles of Islamic

jurisprudence

al-'Uyubut Tanasuliyyah -Defects of reproductive organs.

Wajib

Waliy

obligatory

Guardian

XXX1ii



Wakil

Wikalah
Wilayah

Yamin

Zawajul Mut'ah

Zina

Agent

Agency
Guardianship

Oath

Temporary marriage

adultry (fornication)
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Abdurrahim also subscribes to this view. That is why he
writes:
The Muhammadan jurists, therefore, regard
the institution of marriage as partaking
both of the nature of ibadah or
devotional act and Mu‘amalat or dealings
among men. It is founded on contract for
which the consent of both the parties is
essential.’
Some other scholars like Shukri asserts that marriage is
a "“"sacrament in so far as in this world; it is an act of
worship for it preserves mankind from pollution; it is an
institution ordained for the protection of society in order

that human beings may guard themselves from unchastity.’

From all that has been said, it is clear that the
moderate view, i.e. the one according to which marriage has
two elements of contract and sacrament, is the cogent one.
This is because the fact that marriage is a contract cannot
prevent it from being a sacrament or an act of worship.
There are ahadith to the effect that he who marries completes
half of his religion. Conversely, the fact that it is an act
of worship, cannot prevent it from being a contract, because
it has elements of contract, especially agreement of the
parties and dissolubility.

General Survey

1 .2 Termination of Marriage According to Islam:

Since Marriage, in Islam, is not a temporary union, every
effort to keep it intact, must be made. Thus anything that
may weaken and contaminate it, is highly condemned by Islam.

It was narrated by Abu Dawud and Nisa’i, on the authority of

2



Abu Hurairah (R.A) that the Prophet (S.A.W) was reported to

have said, "Anyone who incites a woman against her husband, is

not one of us""

It was also narrated by Abu Dawud and al-Hakim, on the
authority of Ibn Umar, that the Prophet (S.A.W) was reported
to have said, "Of all the lawful acts the most detestable to

Allah is divorce."’

However, where all hope of love and companionship between
the spouses is gone and the marriage thus fails to achieve its
objectives, no insistence should be made to keep the wnwilling
partners tied together, despite their mutual hatred and
distrust of each other. It is in their interest and in the
interest of the society Lhat their separation be permitted.
In this matter, the Islamic law has maintained a balance
between its concern for the demands of human nature and its
regard for the preservation of the good social order of the

society. Islam keeps the door of separation open but not as

wide-open.”

1.3 Categories of Termination:

Termination of Marriage is of two categories:
p Termination which is Talag

25 Termination which is faskh

-



However, the Muslim jurists are of different views as to
which termination can be regarded as talaq and the one which
can be regarded as faskh. Thus, according to Maliki jurists,
any termination that occurs after a valid marriage, is legally
considered as talaq, except where it is effected as a result
of something extraneous (i.e. incidental) which causes
permanent prohibition. Moreover, there 1is distinction
between termination effected at the instance of the husband or
his agent and the one effected at the instance of the wife or

the judge.

Where the termination is effected after an invalid
marriage, then if there is unanimity regarding the invalidity
of the marriage, the termination is considered as faskh. The
examples of such termination are:

i} termination effected afrer zawajul-mut’ah
(temporary marriaqge) ;
iiy termination effected after marriage with one of the
prohibited women for reason of consanguinity,
affinity or fosteraqge;
331) termination effected after marriage with a woman
observing iddah (at the time of contracting the

marriage), etc.

However, if there is no wunanimity regarding the
invalidity of the marriage, then the termination is considered

as talaq but not faskh.



i}

ii)

termination effected after a marriage which has
been contracted without a waliy (marriage
guardian), in which the woman gave her hand by
herself in marriage. Such marriage is invalid,
according to Maliki School, but valid, according to
the Hanafi School;

termination effected after a marriage in which the
husband urged the witnesses to conceal any
information about the contract. (This is what is
legally called Zawajus-Sir, Secret marriage). This
kind of marriage is invalid, according to Maliki
School, while it is wvalid, according to other
Schools. Any separation that follows such

marriage is legally considered as talaq.’

1.3.1 When Termination is Talaq:

On the basis of the foregoing explanation, termination is

legally considered as talaq in the following circumstances:-

(a)

(b)

Where a valid or invalid marriage regarding the validity
of which the Muslim jurists differ i1s terminated through

an expression which is legally normal.

Where a valid or invalid marriage regarding the validity
of which there are juristic differences, is terminated

through an expression by virtue of which the termination

becomes Khul'.



(f} Where the marriage is terminated for reasons of lack of
nafagah (maintenance), absence of the husband or

his cruelty and ill-treatment to the wife.

(g) Where termination is effected for reason of apostasy of

one of the spouses.

The termination in all of the above-mentioned cases takes
place after a valid marriage contract, as a result of some
incidental reasons. And as it has already been explained,
any termination subsequent to a valid marriage or invalid
marriage regarding the invalidity of which the Muslim jurists

differ, is legally considered as talag"

1.3.2 When Termination is Paskh

Termination is considered faskh in the following

circumstances:

(a) Where the termination is effected due to the fact that it
has become evident that the marriage was invalidly
contracted, such as where it has been realized that the
“wife" is a sister to the " husband." (This rule is
applicable whether the relationship is for reason of
consanguinity or affinity or fosterage); or that the

woman is another’s wife; or that the marriage has been

contracted before the divorced woman’s Iddah expired.

7



(b)

(c)

Where the termination is effected for reason of the
occurrence of an incident which c¢reates permanent
prohibition such as where one of the spouses has had
sexual relationship with one of the ascendant or
descendants of the other spouse, such that creates
affinal prohibition, that is sexual relationship by

reason of shubhah (judicial error).

Where termination is effected for li‘an (recrimination)
This 1s because permanent prohibition is one of the
legal consequences of li’an, by virtue of a prophetic
tradition in which the Prophet (S.A.W) was reported to
have said, "The spouses who are evolved in a case of

li‘an shall never meet (by way of marriage) for ever."'

However, Abu Hanifah is of the view that such termination

is irrevocable divorce, because it is always effected at the

instance of the husband and that any termination of this

nature is legally considered as talag and not faskh.'

(d)

Where the marriage is terminated as a result of the
refusal of the husband to embrace [slam after the wife
had done so, or the wife who is not a kitabiyyah (i.e.
Christian or jewish woman) refuses to embrace Islam while
her husband had done so. This is so because if a wife
becomes a Muslim and her husband refuses to do so, she is

legally prohibited to him. However, this 1is not



applicable except after calling the husband to Islam and

his refusal to accept it.

1.4 Distinetion Betw

cen Talag and Faskh

Termination of marriage which is considered as talaq

differs from the one which is c¢onsidered as faskh, in the

following respects: -

(a)

(b)

That while faskh severs marital relationship with
immediate effect, in the sense that it does not depend oh
the expiry of the iddah, talaq does not sever the
relationship immediately, except where the talaq is ba’in
(irrevocable). But if it is raj'iy (revocable), the

marriage is not terminated until the Iddah expires.

That faskh does not reduce the number of divorces a
husband has the right to effect on his wife. Thus, if
termination which is considered as faskh occurs between
a husband and a wife and then they enter inte a new
contract of marriage, the husband is entitled to divorce
the wife three times (at separate intervals). Talaq, on
the other hand, reduces the number of divorce, the
husband has the right te effect, whether the talagq is
revocable or irrevocable. Thus, if the wife returns to
her husband, (after being divorced for the first time)

then the husband has the right to divorce her (at a

9



subsequent time) twice and if he divorces her for the
second time, then he can only effect divorce on her

aonce.,

(e) That in +the case o©f faskh which occurs before
consummation, the wife does not deserve any sadaq,
whether its reason is from the husband or from the wife.

But in case of talaqg, if it occurs before consummation,

the wife deserves half of the specified sadag, and in its

abhsence she deserves mut‘ah.”

1.5  Termination Dependent Upon Judicial Decision:

Whether termination is talagq or faskh, is divisible into

two:

(a}) The one that depends, for its legal effectiveness,
on judicial decision, for being established on reascon which is
controversial. This is Dbecause controversy can only be

settled through judicial action.

(b) The one that does not depend on judicial decision
before it becomes effective, because it has been established
on definite and clear~cut reasons which can not be subject to
any controversy. Thus it does not need any judicial

decision.™

10



1.5.1 When Termination igs Dependent Upon Judicial Decision

Termination is dependent upon judicial decision in the
following circumstances:

(a) When it is effected for reason of bodily defects
which entitles either of the spouses option to continue or to
terminate the marriage, such as jubb (amputation of sexual
organ), or annah (impotence) or Khisa {(castration), or garn
(hinderance in woman‘s sexual organ) or ratag (malformation
of tissues in vagina which is blunt).

(b) Where it is effected for reason of (lack o©of) kafa‘ah
(compatibility between the spouses).

{c) Where it is effected due to lack of nafagah
(maintenance), that is where the husband is not capable
of maintaining his wife or where he intentionally refuses
to maintain her, while he is capable of doing so.

{(d} Where it is effected due teo ill-treatment and discord.

{e) When it is effected due to the absence of the husband or
his being imprisoned or detained.

(f) Where it is effected due to the refusal of one of the
spouses to accept Islam after the other has done so.
This is because it is necessary te call the spouse who
hag refused to accept Islam to do so before the
termination is effected. and it is the judge who is
legally responsible to do so.”

1.5.2 When Termination is Not Dependant Upon Judicial Decision

Termination is not dependant upon judicial decision, in

the following circumstances:-

11



(a) Where it is effected by way of the wusual verbal
pronouncement of talaq. Tafwid, (i.e. giving the right
of divorce to the wife by the husband), is legally
considered as the same as verbal pronouncement of talaq.

(b) Where it is effected by way of Khul'.

(c¢) Where it is effected due to the invalidity of the
contract (initially), such as where it becomes evident
that the "wife" is a sister to the '"husband.™

(d) Where it is effected due to the fact that one of the
spouses has had sexual relationship with one of the
ascendant or descendants of the other spouse such that
creates legal prohibition, that is sexual relationship by
reason of shuhhah. (Judicial error) or invalid
marriage.'"

(e) Where it is effected for reason of apostasy of either of
the spouses. Thus where either of the spouses

apostates, the marriage is immediately terminated without

any need for judicial decision.

However, where both of the spouses apostate, the
marriage, according to the preponderate view of the Hanafi
Jurists, 1is not terminated. Accordingly, whenever they
return to Islam, their marital tie is legally intact. In
holding this view, they rely on the decision of the Companions
of the Prophet (8.A.W.) in respect of apostates, during the
caliphate of Abubakar (R.A.), because when the apostates

returned to Islam, they were not separated between them and



their wives. In other words, thelr marriages were not

terminated.

(f) Where marriage is terminated as a result of 1li‘an,
according te the famous view of the Maliki School.
However, Abu Hanifa is of the view that such termination
is nhot legally effective except through Jjudicial

decision.."

1.5.3 Distinction Between the Two Cateqories of Termination
and Their Implication

The main distinction between the two categories of
termination explained above, is that one of them depends on
judicial decision before it can be effective, while the other

is effective without any need for judicial decision.

The implication of this distinction is quite clear
especially from the point of view of inheritance..
Accordingly, if a cause for terminating marriage exists, but
baefore the judicial decision takes place, either of the
spouses dies, then if the termination depends, on the judicial
decision, the other (surviving} spouse will inherit the
deceased, except where there is an impediment to that, such as
where the spouses belong to different religion. This is
because marital tie, between the spouses, is legally presumed
to have been in existence in the circumstance, until judicial

decision is given to the contrary.
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But where the termination does not depend on judicial
decision, for its effectiveness, then the other surviving
spouse is not entitled to inherit the deceased. This is
because marital tie is legally presumed to have ceased (in the
circumstance), the moment there is the cause for the
termination. And marital tie is the cause for inheritance

between the spouses,'" (which is absent, in the circumstance).

However, where the termination is through the usual
pronouncement of talag, and the talagq happens to be a
revocable one, then the spouses are entitled to inherit each
other, if either of them dies before the expiration of the

iddah.
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PART 1

THE LEGAL PROCEDURE OF TALAQ



Chapter 2
TALAQ AND ITS PROCEDURES

It has been explained in the introduction, that

termination of marriage is of two categories: talag and
faskh. And since talaq is of wvarious Xinds which needs

thorough explanation and extensive exposition, this chapter

and the three subsequent chapters deal extensively with it.

2.1 Definition of Talaq:

Talag is an BArabic word which literally means "to
release", "to let loose'" or "“to free", or to '"untie a knot".
And technically it means ‘''release from marriage-tie or

termination of marital relationship*.'

another definition, which is more comprehensive is '"The
release from marriage-tie, either immediately or eventually,
by the use of certain words, whether spoken or written, by the

husband. "’

2.2 Wisdom Behind Tt:

Marriage, under Islamic Law, is contracted with a view to
achieving certain noble objectives without which it 1is

meaningless to contract it or even to continue with it.’

However, sometimes it may not be possible to achieve the
objectives due to a variety of reasons. Thus an aversion may

develop between the spouses and becomes deeply - rooted which
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may render marital life a miserable one. Either of the
spouses, may for instance, observe from the other spouse, some
behaviour or moral defect with which he can never agree or
accept. Either of them can also be affected by some disease
with which the continuity with marital life is not possible.

It may also be that the marriage is not able to achieve one
of the most important objectives for which it has been
contracted. And it is not possible, under the circumstances,
for the spouses to mutually cooperate, concerning matrimonial
affairs and their mutual rights and duties, as Allah (S8.W.T)

has decreed.

In view of all these, there has to be a dignified and
decent means through which the spouses can get rid of such
relationship which cannot achieve its purpose; that means is
talag (divorce). This is because to insist on the continuity
of the relationship, in spite of the aversion between them,
can lead them to find any possible means of terminating it, no
matter how immoral or unreasonable it may be. And this

cannot be accepted by Islam.

Thus, "“when Islam makes divorce obtainable by mutual
consent or by interference of the court, on behalf of the
wronged party,'" says Abdal Ati, "it stands firmly on guard for
morality and human dignity." He further mentions that Islam
does not force a person to suffer the injustice and harm of an
unfaithful partner. It does not drive people to immorality

and indecency. He goes on to say that what is morally and
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humanly most remarkable about Islam in this respect, is that
it does not force any person to lower his or her dignity and
degrade his morality Jjust to obtain divorce. It is not
necessary for a Muslim to separate from his or her partner
some year before divorce can be granted. Nor is the granting
of divorce conditional to adultery. This is because,
according to him, separation, as endorsed by many systems, can
and certainly does involve immoral and indecent actions. In
case of such a separation, the person concerned can neither
enjoy his rights nor fulfill his obligations of marriage. He
is tied as tightly as can be, yet he is so loose that no
restrictions affect him. He cannot get a divorce or re-marry,
but he can move with whomever he wants unchecked and
unrestricted and at the long run, he can obtain a divorce.
Then he concludes thus:

"This is something that Islam can never

accept or endorse because it would

violate the whole system of moral values

which Islam cherishes.... This is the

stand of Islam on the matter. If

divorce has to be obtained as a last

resort, it must be granted with dignity

and due respect.''

However, even though Islam permits divorce, it considers

it as the most detestable thing permitted, according to a
hadith narrated by Abu Dawud and al-Hakim, on the authority of
Ibn Umar’  That is why it is permitted only as a last resort
when all efforts of 1living together between the spouses

miserably fail, in order to avoid greater evil which may

result from continuance of marriage.
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divorce is not lawful without a justifiable cause. The
example of such a justifiable cause is where the husband
reasonably suspects the conduct and movements of his wife.
Another example is where her dislikeness has been deeply

rooted in his mind or vice-versa.”

Maliki Jurists, on the other hand, are of the view that

talaq is not even up to Makruh (reprehensive). It is merely

Hanbali jurists have detailed exposition regarding the
legal position of talag, because Talag, according to them, is
either Wajib (obligatory), Muharram (prohibited), mubah

(Lawful) or Mandub (recommendable).

Talaq which is Waiib is the one effected by al-hakamain
(arbiters), in the event of Shigaq (dissension or discord)
between the spouses, if the arbiters deem that talag is the

only suitable means of ending the dissension.

It is also Wajib where the husband vows to abstain from
conjugal relationship with his wife, after waiting for four
months. This is in accordance with the Qur’anic verses which
reads:

For those who take an oath for abstention
from their wives, a waiting for four
months is ordained; if then they return,
Allah is Oft-forgiving, Most Merciful.
But if their intention is firm for
divorce, Allah heareth and knoweth all
things.""



alag Muharram is the one effected without any
justifiable need for it. It is haram because it is harmful
to both the husband and the wife and contrary to their own
interest. Thus, it is, on analogy, like wasting money. And
also by virtue of a prophetic tradition in whic¢h the Prophet
(3.A.W.) was reported to have said, "There should be neither

harming nor reciprocating harm'" (La Darara wa La dirar)."

Talag Mubah is the one effected where there is need to de
so due to the fact that the wife is of bad characters, or
where she is creating problems for the husband badly, or where
he feels it will be detrimental for him to continue living

with her.

Mandub Talag is the one which takes place due to the fact

that the wife neglects what is due to Allah on her (huqugul-

lapil-wajibah ‘Alavha), such as salat and the like, and it is

not possible for the husband to coerced her to do that, or
due to the fact that the wife is not chaste. Imam Ahmad bn.
Hanbal is of the view that it is not proper for the husband to
hold together with the wife under the circumstance, because it
will have a negative effect upon him religiously.
Furthermore, he cannot be certain whether she defiles his
matrimonial bed (by committing illicit affairs with another
man) and ascribes to him a child that is not actually his own.
It is proper then, according to Ahmad, under the circumstance,

to be harsh to the wife so as to make her seek for Khult.
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This is in accordance with the Qur‘anic verse (4:19) which

reads:
Nor should you treat them with harshness
that ye may take away part of what vye
have given them (in a form of sadaq)
except where thay have been guilty of
open lewdness ..."
It may be implied that talagq under these two

circumstances'' is obligatory'.

2.4  Reason For Vesting The Right T'o Divoree In the Hushand

The right to divorce, is primarily vested in the husband.
Vesting this right in the husband is tantamount to protecting
his right, and also checks the growth of the divorce rate,

for the following reasons:-

L. It is the husband who spends, in order to contract the
marriage and also maintain the wife even after divorcing her
but before the expiration of her Iddah, Moreover, he is the
looser after the divorce because he cannot claim back what he
had already given the wife as sadag. And if he wants to start
a new marital 1life with another woman or even with his
divorced wife but after the expiration of her Iddah (where the
divorce is revocable) or even before its expiration(where the

divorce is irrevocable), he has to incur a new financial

expenses to pay the sadaq.

In view of all that has been explained, the husband must

think twice before embarking on divorcing his wife. On the
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contrary the wife does not incur all these financial expenses.
Thus if she were to be vested with the right to divorce, she
might exercise the right merely for flimsy reasons without

thinking of the consequences.

Maududi beautifully explains the wisdom of vesting the
right in the husband and the reason why it cannot be so vested
in the wife.This, he does, by using an analogy where he says:

The right could not be given to the wife,
If she were to be given this right, she
would grow over-bold and easily violate
the man’s rights. It is evident that if
a person buys something with his money,
he tries to keep it as long as he can.
He parts with it only when he cannot help
it. But when a thing is purchased by
one individual, and the right to cast it
away is given to another, there is little
hope that the latter will protect the
interest of the buyer, who invested the
money. '

2. The second reason has to do with the natural
disposition of the spouses, because naturally there are some
physiclogical and physchological differences between man and
woman. Thus the primary functions of each of them differ from
that of the other. Accordingly, woman is more emotional and
sentimental than man, so as to suit her primary duty of
bringing up of the children. If, in view of this, the right
to divorce were to be invested in the wife, she might, most
probably, effect divorce the moment she becomes angry or she
desires to do so, merely on emotion and sentiment after a
small conflict, without thinking about the consequences. "It

is in consideration of woman’s delicacy of spirit," as Sayyid
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M.R. Musawi said," that the power of ending a shared life

is not granted to her." "

However, there is no denying the fact that even among men
there are those who are more emotional than some women and
that among women there are those whose sense of resistance and
rational judgement override their emotions and sentiments, but
this is rare and exceptional. And rules are based on general

and not exceptional cases.

Beside these two logical reasons, there are some textual
reasons in both the Qur‘an and the Sunnah to the effect that
the right of divorce is primarily vested in the husband, and
not the wife or any other person. Thus, in its discussion on
divorce, the Qur’an has consistently ascribed the act of
divorce to the husband.'" It provides clear testimony that it
is the husband who has been vested with the power to divorce.
Thus in 2:237, it unequivocally declares that marriage-tie is

in husband’s hand.

Furthermore, there is a hadith narrated by Ibn Majah, on
the authority of Ibn Abbas which expounds this principle.
According to the hadith, a man came to the Prophet (S.A.W.)
and complained that his master had married his slave -girl to
him and then wanted to separate her from him. At this
juncture, the Prophet (S.A.W.) delivered an address to the
people, "0 people! Why is it that one of you married his maid

to his slave and now wants a separation between them?
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The right of divorce belongs to the husband.'

It is pertinent, at this juncture to critically observe
the view of, in the words of professor Fazl Ahmad, " "Some
people who like Western ways (and who) want to take away, the
right of divorce from the husband (absolutely) and hand it
over to the court.'" This practice, according to him, (and
this is the correct view), is contrary to the Qur’an and

Sunnah. He cites some examples from the text of the Qur‘’an

nd Sunnah to that effect, and then concludes thus:

So both according to the verdict of Allah
and His Messenger, it is not lawful to
deprive the husband of the right to the
divorce and hand over this right to the
court. This step 1is wrong even on
grounds of common sense. This can only
lead to publicizing shameful domestic
affairs in courts, as 1is happening in
Europe. -

Zakiyyud-Deen Sha’aban, a contemporary Muslim jurist, is
of the view that to deny husband the right to divorce and hand
it over to judge is, legally speaking, to ignore the following
facts:

(a) That to vest the right to divorce in the husband,
in the sense that nobody has the right, except the husband to
effect it, except where he delegates the power to another
person, is a divine decision established by sound textual
authorities which cannot be interpreted otherwise. Thus, it
is not lawful for the -judge (or any other person) to
interfere, except where the husband does not live with the

wife in kindness and refuses to part with her in Kindness.

Then the judge, in such a circumstance, shall interfere to
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separate between the spouses so as to prevent the husband

from perpetrating injustice against the wife.

(b) That to transfer the right of divorce to the judge
is tantamount to implying that all men, without distinction
between learned and illiterate are idiots who must be
interdicted in order to safeguard and preserve the sacredness

of marital-tie.

In other words, if men were deprived of the right to
divorce, it means, that they would legally be declared to have
lacked legal capacity. And this is contrary to the principles
of the Shariah, because, legally speaking, men are guardians
of their wives and children. BSo they do not need permission

of the judge to divorce their wives.

(c}) Termination of marital-tie, may sometimes be
actuated by natural dislike and lack of harmony in character
between the spouses. . And this is something which is
dependant on psychological feeling and, therefore, judicially
difficult to establish. Thus, if, for instance, the right to
divorce were to be vested in the judge and then the husband
institutes an action seeking for divorce for reason of his
hatred against the wife, after trying to reach a compromise
with her but to no avail, then how can he estahlish the
hatred? can the judge effect divorce, under the circumstance?

If he can do so, then what is the difference between his

divorce and that of the husband? 1f, however, the judge
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cannot (or does not) effect divorce, c¢an there be meaningful
marital relationship in whie¢h the spouses find peace and
tranguility and in which children are properly krought up?
Undoubtedly this cannet be achieved in such a situation.
Terminating the marital-tie in the <circumstance, is,
therefore, the proper and sensible decision, so as to protect
the interests of the spouses (and probably that of the
children). &And definitely there is neo difference whether the

termination is effected by the husband or by the judge.

Where the marital - relationship becomes scur and
unbearable due to some reason other than hatred, such as
immoral conduct of the wife( which creates suspicion in the
mind of the husband ), or a hidden bodily defect with her,
exposing of which is haram according to Shari’ah, then it is
not for the interest of the public to be publicizing such
things in court-room and recording them in the proceeding

books (and therefore, it is much proper to effect the divorce,

under the circumstance, by the husband},

2.5  Wile’s Right Regarding Talaqg:

The fact that the right to divorce has been primarily
vested in the husband does not mean that the wife has no right
at all concerning termination of marital-tie. Thus, wife is
entitled to seek for termination, under certain circumstances,

and the judge must listen to her plea and even terminate the

marriage where there is justifiable cause for doing so, in



accordance with the principles of the Shari‘ah. The examples
of such circumstances is where the husband inflicts a harm on
her, such that cannot ordinarily be tclerated by a woman of
her status; or where the husband has serious bodily defect; or
where he is5 not able to maintain her; or where his absence

causes injury to her.™

2.6 Capacity To Divoree

The fact that the husband is vested with the right to
divorce, does not mean that any divorce effected by any
husband has legal efficacy. Thus, for a divorce to be
legally efficacious, according to the consensus of the Muslim
jurists, the husband must be of complete legal capacity, i.e.
he must be sane, and of age. In addition, according to the
majority of the jurists, the husband must have effected the
divorce voluntarily. Accordingly, if the husband is insane
or minor (according to all the jurists upnanimously), or he has
been under coercion, (according to the majority of the
jurists), then his action has no legal efficacy. This 1is
because the husband, in the circumstance, has no complete

legal capacity.

Tirmidhi and Bukhari narrated, on the authority of Abu
Hurairah that the Prophet (S.A.W.) was reported to have said,
"All divorces are legally valid except that of a person who

has been overpowered upon his sense (i.e. insane).
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Ibn Abbas also was reported to have said, "A divorce
effected by a drunk or effected under compulsion is not

valid®".

Bukhari also narrated that Aly bn Abi Talib (R.A) was
reported to have said, '"Don’t you know that the pen is raised
off from three (i.e. they are exempted from being liable of
the legal consequences of their actions): an insane person
till he becomes sane; a minor person till he becomes of age;

and a sleeping person till he becomes awake?"'

However, the muslim Jjurists have divergent views

regarding the following:~

» Divorce under duress;

2 Divarce under the influence of intoxication:

b 2 Divorce under excessive anger;

4. Divorce under jest;

5 Divorce by mistake

6. Divorce by an idiot

7. Divorce by a person suffering from death- sickness
2.6.1 Divorce under duress

There are divergent views, among the Muslim jurists,
regarding the effectiveness of divorce pronounced by the
husband under duress. Thus the majority of the jurists,
including Umar bn. al-Khattab, Aly bn Abi Talib, Abdullah bn.
Umar, Ibn Abbas, Malik, Shafi’i, Ahmad, and Dawud are of the

view that any divorce pronounced under duress is ineffective,
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This is because, the huskand, under the circumstance, canhot

be said to have intended the consegquences of his action.

which the Prophet (S8.A.W.) was reported to have said, '"Allah
forgives the acts and deeds done by my Ummah (i.e. community)

by mistake or through forgetfulnegs or under duress.,"™

They also rely on the hadith in which A‘isha (R.A.)

reported that she heard the Prophet (S.A.W.) saying, "There is

no divorce and no emancipation by force."’

Hanafi Jurists, on the other hand, hold a divorce
pronounced under duress to be effective, contending that
compulsion does not negacive the choice or intention of the
person subjected to 1it, (even though it negatives his
consent). This is because he can (in the circumstance) choose
between the two alternatives namely not deing the act he has
been compelled to do (i.,e. divorcing his wife) and suffer the
threatened pain, or doing it and escape the threatened
suffering. Thus if he chooses to effect divorce, (under
duress), then he is considered tc have an opticon of some sort

and accordingly the divorce is effective.

In holding this view, these jurists, rely on some ahadith
which are not authentic, one of which narrated on the
authority of Sa’id bn. Mansur that a man came to the Prophet

(8§.A.W} and infurmed him that his wife sat on his chest and
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put a knife on his throat, threatening to kill him, saying,
“"You should divorce me or I will kill you." S50 he divorced
her and then came to the Prophet (S.A.W.) and informed him.

But the Prophet (S.A.W) told him that in the case of divorce
(it is operative irrespective of whether it has taken place
during sleep or under compulsion." However, Ibn Hazm

condemns the '"hadith'" as unauthentic.™

The preponderant view, therefore, is that of the majority
of the jurists. This is because the Hanafi jurists’ view has
not been based on any cogent reason and the authorities upon
which they rely, in holding it, are not authentic. Moreover,
it is contrary to the consensus of the Sahabah (i.e. Prophet’s

Companions) .’

2462 Divorce under the influence of intoxication

Where the husband becomes intoxicated involuntarily, such
as where he is made to drink liquor against his will, or where
he takes it under necessity, and then under the influence of
the intoxication, he divorces his wife, all Muslim jurists
unanimously agree that the divorce shall not be effective.
This is because, his act, under the circumstance, cannot be
said to have been done voluntarily and thus he cannot be held
responsible for it. It follows then that pronouncing divorce

by him would not be effective.

However, where he becomes intoxicated through an unlawful

means, that 1is where, for instance, he takes an alcoholic
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drink, or uses any intoxicant, voluntarily, without being
compelled by necessity, and as a result he becomes
intoxicated and then divorces his wife, the jurists differ as
to whether the divorce is effective or not. Thus, majority
of them, including Malik, Shafi’i, Ahmad (in one of his twao
views), majority of the Hanafi jurists and many among the
Tabi’un, are of the view that the divorce is effective, their
reason being that since he gets intoxicated voluntarily, which

is haram, then his divorce will be considered effective, so ag

to serve as a deterrent and punishment for his sinful act.

Some jurists, on the other hand, are of the view that
such divorce is ineffective. This is because, according to
them, effectiveness and validity of any transaction, depends
on volition and intention of the person making the
transaction, and the intoxicated person cannot be said to have
done what he has done under the influence of intoxication,
out of his volition and intention. His action, in terms of
being ineffective and inoperative is the same with that of an
insane person. This view is held by Zufar, Abu Ja’afar al-
Tahawiy, Abul Hasan al-Karkhiy and Abu Yusuf (among the Hanafi
jurists) and al-Muzanniy and Ibn Shurayh (among the Shafi’i
jurists). This is also the view of the Zahiri School."™ The
same view is also held by Ibnul-Qayyim who also reported that
Umar bn. Abdul‘azziz was of the same view because, during his
reign, a man was brought to him who divorced his wife under
the influence of intoxication, and he asked him to take an

oath that, he was not in his senses when he effected the
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divorce. The man took the cath and Umar returned his wife to
him and then inflicted hadd punishment (for drinking) upon

him."

He also narrated that Uthman bn. Affan, the third caliph
(R.A.) was reported to have said, "An insane perscen and an
intoxicated person cannot effect divorce.' Ibn Abbas was
also reported to have said, ‘''Divorce (effected) by an
intoxicated person and (the one effected) by a coerced person

are not effective."”

However, some contemporary Muslim Jjurists, such as
Professor 2akiyuddeen Sha’aban and Professor Muhammad Yusuf

Musa, *

subscribe to the latter view, contending that ¢to
consider the divorce of the intoxicated persons effective, on
the ground that it would serve as punishment, means that
double punishments are inflicted ﬁpcn him. aAnd this is,
legally speaking, wrong because it is an established principle
under the Shari’ah that it 1i1s unlawful to impose double
punishment for committing a single offence {(on one person)
Furthermore, considering the divorce as a punishment, will
affect a third party, namely the wife and probably the
children {of the spouses)}, and it is an established principle
that it is not lawful to inflict punishment on the person who

has committed the offence in such a way that an innocent

person will be affected.™



2.6.3 Divorce under excessive anger:

Where husband divorces his wife while he is so angry that
he does not know what he says or does, his divorce is
ineffective, because he ¢annot, in the circumstance, be
considered to have intended what he has done. This is by
virtue of a hadith which was transmitted by Ahmad, Abu Dawud,
Ibn Majah and Hakim, en the authority of A’ishah (R.A.) that
the Prophet (S.A.W) said, "There is no divorce or emancipation

(of a slave) in the state of "Iglag"™ This is the accepted

view to Malik, Shafi’i and Ahmad bn Hanbal.

However, Ibn Taimiyyah categorizes anger, as it affects

the effectiveness of divorce, into three:~

{(a) The type that makes someone looses his self control
just as intoxicant does. Divorce, in such type of
anger, is undoubtedly ineffective.

(b} The type that does not prevent one from
understanding what he says or intends. Divorce, in
such type of anger, is effective.

{¢) The type that may be severe but not to the extent
of making one loose his self contrel; it only
prevents him from being steady and alsoc makes him
loose his equilibrium. As far as this type is
concerned, there is ne decision as to whether a
divorce effected under it, 1s effective or not,

thus it is subject to Ijtihad."

"~
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However, there is a view to the effect that divorce,
under such type of anger is ineffective. and this view is

a strong and acceptable one.™

2.6.4 Divorce in jest:

Divorce, according te the majority of Muslim jurists, is
a serious thing which is not a fit subject for jest.
Therefore, a divorce pronounced in jest is considered as
effective even though it is against the intention of the
husband. In holding this wview, they rely on the hadith
transmitted by Ahmad, Abu Dawud, Ibn Majah, Tirmidhi andg
Hakim, on the authority of Abu Hurairah that the Prophet

(S.A.W.) was reported to have said, "There are three things

which whether undertaken seriously or in jest, are treated as

serious: marriage, divorce and raj‘ah (revocation of
divorce) . This means that effect would be given to a man’s
words even when spoken inadvertently or as a joke. It is

obvious that these are serious matters and a person cannot be
allowed to undo the effect of his words by saying that he was

not in earnest but has uttered the words by way of a joke.""”

However, Maliki and Hanbali jurists hold a contrary view.
Thus, according to them, such divorce is ineffective because,
divorce is an act that needs intention for its validity. And
a person who acted in jest cannot be said to have acted with
intention. This is by virtue of a hadith in which Prophet

(S.A.W) was reported te have said, ‘“All actions are to be
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judged according to intention.”” They further support their
view with the Qur’anic verse (2:227) which reads thus:
But if they are resolved on divorce,
behold, allah is All-hearing, all-
Knowing'.
To resolve on divorce (as indicated by the verse),

implies intention to effect it, which means that without the

intention there cannot be any effective divorce.?

2.6.5 Divorce by mistake:
Where the husband mistakenly pronounces divorce without
intention to do that, the Hanafi jurists are of the view
the divorce is religiously ineffective, that is between
and Allah (S.W.T.) but it is legally effective. It then
+lies that if the case is not brought hefore a court of law
then the husband, legqaully speaking, has the right to
continue with marital relationship with his wife, without
incurring any sin. But where there is dispute between the
spouses and as a result the case is brought before a judge,
the judge shall give judgement to the effect that the divorce
is effective. This is because judge is obliged to decide
cases on the basis of what is overtly established before him.
And also because if the claim that action of the husband under
the circumstance, is out of mistake were to be accepted, some
husbands, who intentionally divorce their wives, could claim

that it was out of mistake while actually it is not.

However, such divorce is according to Maliki School,

ineffective, religiously and legally, provided it has been
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established that the husband has not intended to diverce.
But where there is no evidence to that effect, then the

divorce is legally but not religiously effective.¥

2.6.6 Divorce by an idiot:

Idiot has legally been defined as: someone who disposes
of his property irrationally. Ssuch a person is often
interdicted from disposing of his property anyhow he likes,
This is done by appointing a guardian for him who will loock

after the property and prevent him from misuse of it.

Where such perscn divorces his wife, some jurists are of

.. the view that the divorece is legally effective without

'“.subjecting it to the ratification or consent of his guardian.
This is because since an idiot is entitled to marry, he is
also entitled to divorce the wife. And also because he is
interdicted only in respect of dealing in his property. But
marriage, with all its legal effects and consequences, is not
part of such dealing. This is the established view in the
Hanafi Schoecl which has been accepted by Maliki, Shafi’i and

Hanbali Scheools.

Ata, an eminent Jjurists among the Tabi’un, and Shi‘a
Imamiyyah, are of the view that divorce (effected) by an idiot
is not effective except where he effects it with the
permission or consent of his guardian. This is because,

according to them, divorce is a transaction which is virtually
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disadvantageous or even injurious to the idiot; thus he has

no right to contract it without the consent of his guardian."

2.6.7 Divorce By a Person Suffering From Death Sickness:
A sickness is said to be death-sickness (Maradul-Mawt) if

it has fulfilled the following conditions:-

(a) that generally death results from it. This is usually

known through medical reports and or testimony of experienced

medical practitioner.

(b) that death must actually result from it either directly or
approxXimately, i.e. where the sick person though dies from a
cause other than the sickness, such as by drowning or through
killing or another sickness which is more severe and more

devastating than the eariier one.

Any person who is suffering from such sickness is said to
have been suffering from death-sickness. Persons who, though
look healthy but are in a condition that makes them to be
waiting for death, such as a person who has been sentenced to
death, are legally considered to be in the same position with
a person who is actually suffering from death sickness.
Likewise, a person who is in battle-field, and a pregnant

woman whose pregnancy is six months old (and above)," "

With regard to divorce pronounced by a person suffering
from death-sickness, there is no any categorical rule, either

in the our’an or in the Sunnah to the effect that it is
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different from the one preoncunced by a perscn not suffering
from such sickness. That is why the Muslim Jjurists,
unanimously agree that such divorce is effective.

But they differ regarding the wife’s right to inherit the

husband.

Thus, Hanafi jurists hold the view that diverce effected
by husband who i3 suffering from death-sickness is effective,
provided the sickness dees not affect his mental ability such
that it renders him like an insane person. And if the divorce
is irrevocable and the husband is suspected to have divorced
the wife with the intention to escape from inheritance, by
depriving the wife of her entitlement to inherit him, then the
wife will be entitled to inherit him, provided he dies during
her iddah, so0 as to treat him contrary to his intention.
However, if the wife predeceases him, he will not be entitled
to inherit her even if, at the time she dies, her iddah has
not expired. This is because, marital-tie(which is the basis
of inheritance between the spoutses) 1s considered to have been
severed immediately after irrevocable divorce. and also
becaugse the wife is not, under the circumstance, suspected of

trying to deprive the husband of his right to inherit her.

In holding this view, the Hanafi jurists, rely on the

following: -

{a) That it was reported that abdurrahman bn. Awf {R.A.),a

companion of the Prophet (S.A.W.} divorced his wife Tadammur
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bint Asbag irrevocably for the third time, during his sickness
in which he conseguently died. And Uthman (R.A.) the third
caliph of the Prophet (8.A.W.) decided that she was entitled
to inherit the husband.®  This happened during her iddah.
This decision took place in the presence of the Companions but
none of them showed any disagreement with it. It is,

therefore, considered as an ijma’

(b)) That it was reported that Uthman bn Affan (R.A.) divorced
his wife Ummul Baniyn bint Uyaynah bn Hisn, while he was under
siege, in his house. So when he was killed, she came to
Sayyidina Ali and complained. And he decided that she was

entitled to inherit him. *

Ahmad and Ibnu Abi Layla are of the view that the wife is
entitled tc inherit the huskband even if her iddah expires,

provided she has not re-married.

Malik and Layth hold that the wife is entitled to inherit
the husband, whether her iddah has expired or not and whether

c¢he has re-married or not. *V

Ibn Hazm is of the view that the divorce pronounced by a
person suffering from any type of sickness (including death-
sickness) is effective just like the one pronounced by a
healthy person, without any distinction. aAnd it makes no
difference whether the husband died as a result of that

sickness or not. Thus, if the divorce pronounced by the sick
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person is triple diverce or the third and final one; or it is
pronounced before consummation, and then either of the spouses
dies before or after the expiration of the iddah neither of
them will inherit the other. The rule applies where the
divorce is revocable but the husband has not revoked it up to

his death or her death or after the expiration of the iddah.

]

2.7 The Subject-Matter Of Talaq:

Bince diverce severs marital relationship and brings it
into an end, the relationship must be subsisting before a
woman be divorced. Where a husband effects a revocable
divorce, he can also effect ancther divorce, if the iddah has
not expired, hecause revocable divorce dees not sever marital

relationship until the iddah expires,and accordingly the wife

is a subject of divorce while she iIs in her iddah.

Where the wife 1is divorced irxrrevocably and the
irrevecability is a major one {(that is where the divorce 1is
for the third time) and her iddah has not expired, all the
Muslim Jjurists, unanimously agree that the husband cannot
affect any other diveorce (on her). This 1s because the
husband has no right to divorce his.wife (consecutively} more
than thrice. Band if he divorces her for the third time, the
marital relationship (between them) is absoclutely severed.

Thus any other divorce afterwards is ineffective..
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Wwhere the irrevocability of the divorce is & minoer one
(that is where the divorce is for the first or second time),
then the Muslim jurists differ as to whether the husband can
divorce her again during the iddah. Thus Maliki Shafi’i and
Hanbali jurists are of the view that the husband is not
entitled to effect another divorce on the wife, because
legally, speaking, the woman cannct be considered as his wife,
for their marital relationship has come to anh end by virtue of

the minor irrevocable divorce.

Hanafl jurists, on the other hand, heold that the husband
is entitled, under the circumstance, to effect another divorce
on the wife because the marital relationship between the
spouses 1s legally considered to be subsisting throughout her
iddah. This is by virtue of the fact that the divorced wife
iz entitled to nafagah and staying in the matrimcnial home,
during her iddah and that she is prohibited to be married by

any other man, once her iddah has not expired. ¥

2.8 Divorce Before Marriage Contrael;

Where a man divorces a woman subject to marrying her,
such as where he says," If I marry Zainab, she stands to be
divorced"”, the divorce is ineffective. This is in accordance
with a hadith transmitted by Tirmidhi on the auwthority of Amr
bn. Shu’aib, from his father, from his grandfather that the
Prophet (S.A.W.}said YA man cannot vow regarding thing which

he does not own; he cannot emancipate what (i.e. the slave) he
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does not own; and he cannot divorce what (i.e. the woman whom)

he does not own (i.e.he does not marry)".

This is the view held by the majority of Prophet’s
companions. Thus it was reported from Ali bn Abi Talib, Ibn
Abbas, Jabir bn. Yazid (R.A.) and many jurists among the

Tabi‘un.

Abu Hanifa, on the other hand, heolds a contrary view.
Ssuch divorce, according to him, is effective whenever the
condition comes into existence whether the divorcer
generalizes or specifies it with a particular woman. He calls

such divorce Talag-al-Mu'allag (conditional divorce).

Malik subscribes to the same view (held by Abu Hanifa),
but with a difference. According to him, if the husband
specified it (with a particular woman), then it is binding on
him (and thus it is effective). Example of generalization is
where a man says; "If I marry any woman
(or a woman), she is divorced (or 1 divorce her)." And the
example of specification is where a man says, "If I marry

Khadija, then she is divorced {or T divorce her)".

2.9  Methods Of Effecting Divoree:

Divorce may be effected through any means that clearly

shows the intention of the husband to terminate his marital



relationship with his wife, whether verbally, in writing, or

by sign. Following is the intensive exposition of this:

2.9.1 Verbal Pronouncement: mode of expression:
Verbal prenouncement concerns the mode of expression used
in effecting divorce. And the pronouncement, from the point

of view of lucidity, is divisible into two:-

{a} 8arih (express). This is an expression the purpose of
which is quite clear and unambiguous and is normally used in
effecting divorce, such as the term talaq (divorce) and its
derivatives. It also includes expressions that have acquired
a particular significance by long usage and are not used in

any other sense than divorce,

Where such expression 1s used (in any form); in the
pronouncement of divorce, the divorce is legally effective
without necessarily ascertaining the husband’s intention,
provided the pronouncement is made willingly and freely. All

the Muslim jurists, unanimously agree on this. '

Where a husband is asked whether he has divorced his wife
and he replies in the affirmative, this will amount to sarih
divorce. And if a wife says to her husband, "Am I divorced?"
and the husband replies in the affirmative, this will also

amount to a sarih divorce
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{b} Kinayah (Implied). This is an expression which is
ambiguous, such that may mean divorce as well as something
else, and thus the actual purpose of the speaker is not clear.
Any divorce effected by using such expression 1is not
effective unless there is proof or it is clearly inferred from
the surrounding circumstances that the husband intends divorce
with his pronouncement. In other words, intentien (to
terminate the marriage) is a prerequisite of such divorce for

its effectiveness.

Some examples of such ambiguous expression are:

1} "You are not to me as a wife'';

ii} "“Go hack to your family";

iii} "I don‘t desire you.';

iv} You are of no use to me;

v} I give up all relations with you and will have no

connection of any sort with you.

Maliki School categorizes kinayah into two:

{a}) Kinayah Zahirah; and (b) Kinayah Khafiyyah

{(a) Kinayah Zahirah is the expression that indicates
divorce indirectly. where such expression 1s used in
pronouncing divorce, the intention of the husband is

immaterial and thus he shall be considered to have divorced

46



his wife by a revocable divorce, unless there is proof or

circumstantial evidence to the contrary. '

{b} Kinayah Khafiyyah is an expression which does not
clearly indicate a divorce. Where such an expression is used
in diverce, then it is not considered as effective unless the

husband intends so.

Shafi‘i on the other hand, is of the view that where
husband uses kinayah in divoreing his wife, this will amount
to such a divorce as intended by the husband. Thus, the
nature and number of such divorce, depends on Lhe husband’s
intention. And in the absence of such intention, the divorce

is effective as only one revocable divorce.'

2:.9.2 Divorce By Writing

All Muslim jurists of the Sunni Schools, unanimously
agree that diverce in writing is validly effective. Its
effectiveness is just the same as that of a divorce pronounced
verbally even if the husband 15 able to express himself

verbally.

However, before a written divorce i5  considered
effective, the following conditions must be fulfilled.
(a) That the writing must be what 1s legally known as

al~kitabah al-Mustabinah, namely a manifest writing, such as
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can be read and comprehended, like Lhe one written on paper,
wall, etc. Thus divorce cannot be effected by means of
wiring what is termed as al-kitabah Ghayr Mustabinah (that 1
non-manifest writing),such as writing in the air or on the

surface of water. This is because such writing cannot be read

and comprehended.

{b) Even where the writing is al-Mustabinah (Manifest),
it has to be al-Marsumah and not Ghayr Marsumah. Writing
said to be marsumah where it is superscribed and addressed to
the wife, as in the case of ordinary letters, while Ghayr
Marsumahn is the one which is not superscribed and not
addressed. Thus where the husband employ: Gyayr Marsumah
type of writing in divorcing his wife, then the divorce 1
ineffective unless his intention i, established to that
effect. This is because expression of such writing is legally

considered as having the same effect with kinayan (implied)

pronouncement.

This is the accepted view to Aabu Hanifah, Malik and
Shafi’i. They contend that if the wrilting 15 Gyayr Marsumabh,
the intention of the husband cannot be interred, without
ambiguity and thus it may be possible that he did not i(ntend
divorce, but instead he just wrote the divorce merely Lo Leal
his pen or merely by way of exercise, to improve his writing

or even to frighten his wife.
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(c¢) That two upright male witnesses must testify to the
fact that it is the husband’s hand-writing. And that the
testimony o¢f the conveyer of the written document (which
contains the divorce) is not accepted, except where another
witness testifies along with him, This is because any
document that contains a legal right can legally be accepted
only if attested by two male witnesses, This is the view of

Imam Ahmad.

Shafi’i is of the view that the testimony of two
witnesses is inadmissable except where they were present when
the husband was writing the divorce. However, the
preponderant view (according to other sunni jurists), which
has been accepted by Shi’a Ja’'fariyyah is to the effect that

this is not a condition.™

Ibn Hazm is of the view that written divorce is not
effective. He then explains the divergent views of the
Muslim jurists on the issue. He thus mentions that Nakha’i
Sha‘abi, and Zuhri were reported to have held that if a
husband wrote a divorce to his wife with his own hand writing,
then it would be considered as a binding divorce on him.
Auza‘i, Al-Hasan bn. Hay and Ahmad bn Hanbal subscribe to the
same view. However, Malik is of the view that where husband

divorces his wife in writing, if it is his intention to
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divorce, then it is so, otherwise it is not. This is also
the view of Layth and Shafi‘’i. He then concludes:

“Allah (8.W.T.) says, ‘Divorce is only
twice’, and also =says, ‘Divorce them at
(the time} of their iddah’. aAnd
according te the language in which Allah
and His Apostle address us, {the term)
‘divorce’ does not include, ‘writing’
(the divorce)’; it only means divorce by
verbal expressjion. Thus divorce by
writing cannot be an effective divorce
and for divorce to be effective, 1t has
to he proncunced verbally."

2.9.3 Divorce By Sign

Where the husband is dumb and thus is not able to express
his intention verbally, then he can effect divorce by sign
through which his real intention can be construed. However,
if he knows how to write, then he must, according to the
Hanafi School, effect the divorce in writing instead of

effecting it by sign,

Malik is of the view that a dumb person can effect
divorce either by writing or by sign.” This is usually the
accepted viev to Imam Shafi‘i™ Some of the Shafi’i jurists,
however, hold that if a dumb person is literate, he can effect

h

divorce in writing only phmad is of the same view with

Malik. *
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2.10 Witness In Divorce:

The multitude of the Muslim Jurists, hoth classical and
contemporary, are of the view that divorce can he effected
without necessarily calling witnesses. This is because
divorce is a legal right of the husband for the exercising of
which he needs no any witness, Moreover, there is no any
authoritative reason, either from the Prophet (S.A.W.) or
from his companions to the effect that calling witnesses is a

hecessary condition for the validity of divorce.

Shia Imamiyyah jurists hold a contrary view. Thus,
according to them calling witnesses is a condition for the
validity of divorce. They substantiate this view with the
Qur’anic verse (65:2) which reads:

“... And take for witness two persons
from among you, endued with justice, and
establish the evidence (as) before
Godl L] .l'

Those who hold this view among the Companions, include
Aly bn Abi Talib and Imran bn. Husaiyn (R.A.}. and among the
Tabi’un, they include Imam Muhammad al-Bagir, Imam Ja‘afar as-

S8adiq and their descendants (R.A.}, Ata, Ibn Jurayj and Ibn

8irin.

In Jawahiril-Kalam, it was reported that a man asked Aly

concerning divorce and he asked the man if he had taken two

persons endued with justice to witness the divorce as enjoined
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by allah (S.W.T.). And when the man replied in the negative,

Aly said, "Go! Your divorce is not a ({valid} divorce.n"

Moreever, Abu Dawud, in his as-S8Sunan, narrated, on the
authority of Imran bn. Husayn (R.A.) that a man had diverced
his wife without calling witnesses and then revoked the
divorce by having intercourse with her without calling
witnesses and then asked Imran (regarding the legality of
what he had done). In answering the question, Imran said,
revoked it contrary to the Sunnah. Call witnesses to

{witness) the divorce and its revocation. And you should not

repeat (what you have done) . """

Sayyid Murtada, in al-~Intisar said, ""The authority
relied upon by the Imamiyyah School, in holding the view that
two witnesses endued with justice must be called before a

divorce is effective, is what Allah (S.W.T.) says (in 65:2).

"and take for witnesses two persons from
among you endued with justice..."

Thus Allah, (in this verse), decrees that witnesses must
be called because, legally speaking, command by itself, when
it is not attended by clues or circumstances that might give
it a particular wmeaning, implies obligation only. And to
construe otherwise is contrary to the legal usage without any

cause.,""
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Sayuti in Durrul Mansur reported from Abdurrazzaq and
Abdu bn. Humayd from Ata, who said, "Marriage is (validly
contracted) with witnesses and Muraja‘ah (revocation of

divorce) is (effected) with witnesses.""™

Imam Ibn Kathir, in his book of Tafsir (commentary of the
Qur‘an) reported from Ibn Jurayj that Ata used to say,
concerning what Allah says (in 65:2) "And take for witness
two persons from among you,.." that marriage or divorce or
revocation of divorce is not valid except where two witnesses
"endued with justice'" are called upon to witness, in
accordance with what Allah (S8.W.T) says, unless there is
(genuine) excuse for not calling them ). This implies that,
according to him, it is obligatory to call witnesses when
effecting divorce, because divorce is as the same with as
marriage. Since it is so and since calling witnesses is a
condition for the validity of marriage contract, it is also a

condition for the validity of divorce."

Then he (Ibn Kathir) concludes, from the foregoing
explanation, that calling witnesses (while effecting divorce)
is necessary for the effectiveness of the divorce and that
this is the view of the Companions and Tabi’un. Thus to claim
that there is consensus that it is merely recommendable to do

that, only means the consensus of the jurists of a particular

N
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Madhhad (school of Jurisprudence) but nct that of all +the

Muslim Jurists.™

Procedures of talagq, wisdom behind it and conditions for
its wvalidity have s0o far been dealth with. In the next
chapter the various types of talag tied to condition, and the
cnes effected through delegation of power by the husband, will

be discussed.
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Chapter: 3
DELEGATED ANI) CONDITIONAL TALAQ

In the previous chapter we have seen the institution of
talag and the procedures of effecting it. In this chapter,

we intend to discuss the types of talaq tied to conditions and

that which is effected through delegation of authority by the

husband.

3.1 Conditions_and Stipulations in_Talag

Talag, when considered from the point of view of
conditions that may be stipulated in it, is divisible into

three: -

1. Talag Munajjaz (unconditional divorce)

2. Talag Mudaf (Conditional divorce)

3. Talag Mu‘allaq (suspended divorce)

3.1.1. Talag Munajjaz (unconditional divorce).

This type of talaq has been defined by the muslim jurists
as a divorce whose gsighah (pronouncement)} is not made subject
to or contingent on the fulfillment of certain condition or
subject to a specified future time. The example of such
divorce is where the husband says to his wife, 'You are

divorced", or "I divorce you'".

This type of divorce 1is effective as soon as it is

pronounced by the hushand and its legal effects immediately
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follow, provided the husband 1is competent to effect the

divorce and the wife is such a woman who can be divorced.!

3.1.2 Talaqg mudaf (conditional divorce) :

This type of divorce is the one which is pronounced and
is not meant to take effect immediately but to remain in
suspense until some specified future time. The example of
such a divorce is where the husband says to his wife '"You are
divorced tomorrow," or 'You are divorced at the beginning of

next month," or "next year'.

When such divorce is pronounce, it takes effect only on
the arrival of the same time to which it has been subjected
provided the marriage is subsisting and the husband is
competent to divorce, at the time (specified}. This is the

view of Imams Shafi’i and aAhmad.

Abu Hanifa and Malik, on the other hand, are of the view
that such divorce comes into effect immediately it is

proncunced,’

Ibn Hazm holds a completely contrary opinion. such
divorce, according tc him, is absclutely ineffective, because
there is no any authority, either in the Qur‘an or in the
suhnah to the effect that divorce pronounced in this way is
effective. He further argues that:

Allah has taught us how to divorce a wife with
whom marriage has been consummated (al-
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madkhulah biha), likewise a wife with whom
marriage has not been consummated (Gayrul-
Madkhulah biha). And this type of divorce
(i.e. talag mudaf is not among what Allah has
taught us"’

He then quotes a Qur’anic verse, the portion of
which reads:

""And anyone who transgresses the limits of
Allah does verily wrong his (own) soul."!

And then concludes thus:

Furthermore, if it were to say that every

pfbnounced, then it would not be possible to
take effect at a time other than the one in
which it is pronounced,

3.1.3 Talaq mu‘allaq (S8uspended divorce)

This is a divorce which has been effected subject to
occurrence of certain things at a future time, such as where
the husbhband says to his wife, “If you travel, you are
divorced,” or "“If you speak to so so person, then you are
divorced."

As Regard the Condition to which conditicnal divorce is
subjected the jurists categorized such conditions into two:
a} The one that may be a voluntary action the omission or
commission of which is possible. And this includes the
following:

. 48 Voluntary act of husband, such as where he says "If 1 do
not pay the debt I owe so person, tomorrow, then my wife
is divorced."

ii. Voluntary act of the wife, such as where the husband says
to his wife," If you go to so and so place, then you are

divorced", and she went to the place.
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iii. Voluntary act of a third party, such as where the husband
says to his wife, "“If your brother travels to so and so
country, then you are divorced."

b) The one that is not a voluntary act of any human-being
such as where the husband says to his wife, "If the sun

rises, then you stand to be divorced."

8o where the condition to which the divorce has been
subjected to is a voluntary act of either the husband or of
the wife, then the divorce is legally known as talag mu‘allagq

(suspended divorce) or yamin (divorce based on oath).

But where the condition is the voluntary act of a third
party, or where it is not a voluntary act of any human being,
then some jurists regard it as talag mu’allaqg although they do
not regard it as yamin (oath). This is because the condition,
in the circumstance, does not imply what ocath implies i.e.
inducement to commit or omit certain thing, or emphasizing
certain news. Thus there is no similarity between these {two
types of divorce). Some other 7jurists, on the other hand,
consider such divorce as an oath because it implies what ocath

implies."

conditions for the validity of Talaq Mu’allaqg: Talaq
Mu‘allag is valid and as such effective upon the fulfillment
of the following conditions:-
1. That the condition to which the talag has been subjected

must not have occcurred but may or may not occur. Accordingly
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if it has already occurred, at the time of pronouncing the
talagq, then the talaq will take effect immediately, as if it
is unconditional. The example of this, is where the husband
says to his wife, "If you went out yesterday, then you are

divorced," and it happened that she actually went out

yesterday.

Where the condition has not occurred and its occurrence
is impossible, such as where the husband says to his wife "If
you ascend to the heaven” or "If Allah brings your brother
back to life after his death, then you are divorced,'" the
divorce is totally ineffective, because subjecting divorce to
something the occurrence of which is impossible implies that
the intention (of the husband) is not to divorce but to
emphasize the fact that there is no intention to divorce. The
same rule applies where the divorce is subject to the will of
Allah (Mashi‘atul-lah), such as where the husband says, to his
wife, "You are divorced if Allah wills'". Thus, the divorce,

according to Hanafi school is ineffective.’

However, Maliki school holds a contrary view. This is
because, according to it, if the condition is ambiguous then
the divorce is considered as unconditional and as such takes
effect immediately."

e That the condition must be in existence during the
subsistence of the marriage or during the Iddah, i.e. where
the wife had already been divorced with a revocable divorce

(according to the majority view) or even with a minor
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irrevocable divorce (talagqg ba‘in, baynunah sughrah, according
to Hanafi schoel). Thus, if a man says to a woman whe is not
his wife, "If you speak to so0 so person, then you are
divorced", and he married her aftérwards, and the ceondition
then cccurs, namely she speaks te the person, diveorce ( under
the circumstance) cannot take effect. This is because there
is no marriage-tie between the spouses, at the time of
pronouncing the conditional divorce. The same rule applies
where a husband says to his wife," If you travel to your
hometown, you are divorced'", and then effects an unconditional
divorce on her and then after the expiration of her iddah, she
travels toc her home-town, thus the divorce which has been
suspended on her travelling to her home-town cannot take
effect, becauze the condition ocecurs at a time when there is
no marriage-tie hetween the spouses.”

Where the husband @ivorces his wife and the divorce is
revocable (raij‘iy) and then he says to her," If you speak to
so person, you are divorced', and she speaks to the person
during her iddah, the majority of muslim jurists are of the
view that the divorce, under the circumstances, will take
effect. However, if the divorce is a minor irrevocable (ba‘in

baynunah sugrah), then the three Imams (i.e. Malik, Ahmad and

Shafi’i), are of the view that the (conditional) divorce will
not take effect due to the fact that marriage- tie had already
been severed by virtue of the minor irrevocable divorce. Dut
Hanafi jurists, on the other hand, are of the view that the
{conditional) divorce shall, under the circumstance, take

effect, because after minor irrevocable divorce, the marriage
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is 1legally considered to be subsisting until the idd

Y
i

expires.

It is not a condition that, the husbhand, at the time of
the occurrence of the condition, must be legally capable of
effecting diveorce. Accordingly, where the husband proncunced
divorce, on condition that certain thing occurs, at a future
time, and at the time he did so, he was sane and then the
condition afterwards comes into existence, (while the husband
is insane), the diverce, under the circumstance, will take
effect. This is so because when the husband pronounced the
divorce he was legally responsible for all his actions. AaAnd
accordingly, the legal conseguences of what he had done, in

the circumstance, will automatically follow.'

when talaq mu‘llag takes effect: If the husband suspends

the divorce of his wife to the occurrence of certain thing and
then the thing to which the divorce has been suspended occurs,
the muslim jurists differ as to whether the divorce is legally
effective or not. There are three juristic views on this:-

1, That the divorce which has been suspended to the
occurrence of a certain thing, comes into effect immediately
the thing t¢ which it has been suspended comes into
existence, whether it is a wvoluntary act of the husband or of
the wife, or of a third party, or a natural thing with which
nobody can interfere, irrespective of the husband’s intention.

This is the view of the four Imams of the sunni schools of

67






