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ABSTRACT
Any act of a company outside the Memorandum and Articles of Association of the
company or the statute(s) creating the company are Ultra Vires. Traditionally, such
acts are VOID and neither the company nor third parties derive any benefits from

such transactions.

Attempts to moderate the harsh consequences of the Ultra Vires Rule have failed to
yield results that satisfy all the parties in corporate practice.

The result is that, the Ultra Vires Rule is dreaded by many. As a follow up, the
company, a potential instrument for investment and development, is equally dreaded

by investors and/or creditors or third parties dealing with the company.

This thesis investigates the Ultra Vires Rule and corporate capacity in theoretical and
practical terms against the background of connected matters, with a view to arriving

at recommendations for further reforms that will attain the best of results for Nigeria.

This work strives to contribute immensely in ridding the dangerous propensities
relative to investors and creditors of the company, as to corporate capacity and the
Utra Vres Rule. This should render or make companies a more attractive medium for
doing business to be fully, freely, and fearlessly embraced by all for speedier

development.

The research is basically doctrinal, based on available literature on the subject, and
establishes among other things that the Ultra Vires Rule otherwise called, doctrine of
limited capacity of companies, does not serve the interest of justice or best interest of
all the parties to corporate practice. Rather, the rule is a nuisance to investors and a
trap to unwary creditors or third parties. In the same vein the concept of limited
liability, and the distinction between the Memorandum and Articles of Association are

undesirable. Also, itis



more practicable to treat issues of company law as distinct rather than as logically

following from other branches of law, say agency.

The overall implication of findings of the research is that the law as now obtains
needs to be reformulated in line with recommendations made in the thesis to attain

the best of results for Nigeria.
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CHAPTER ONE

INTRODUCTION
1.1 INTRODUCTION
in fegal fiction, a company once incorporated becomes a body corporate thereby
transforming from an aggregate of persons into a corporate personality. The follow up of
this transmutation or transformation is that the company becomes a person, an atrtificial
legal personality capable of exercising some rights and owing some duties.

That companies are major instruments in economic development and play vital and
unique role in commercial life with attendant economic, political and sociai contributions
Is indisputable.

The fiction of corporate personality has however brought with it many practical problems,
one of which is whether the scope of corporate capacity or powers and rights endowed
on the company as a result of incorporation should be circumscribed or whether
companies should be allowed to have all the powers of natural persons of full capacity.

The law endows the corporate personality with lesser capacity than the human being or
personality. In other words, corporate capacity is circumscribed by its creators hence
the company being a creature of statutes, the extent of its capacity is circumscribed or
strictly delineated by the statutes creating the company and the company's
Memorandum and Articles of Association.

This takes us to the subject matter of this research which is the Ultra Vires rule, the
meaning, origin, and position in corporate practice, of which we shall see shortly’. It is
enough at this stage to state that a company has powers or capacity fo undertake only
such businesses as are pemmitted by the statute creating such a company or the

company's Memorandum of Association, and anything outside these is Ultra
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Vires(beyond the power of) the company hence basically, cannot be undertaken by the

company.

The registered company has played, and will continue to play an ever-increasing role in
the development of the economy and is indeed the most important unit of business
organisation for modern economic activities. This is due to the attractions brought about
by its corporale personality, perpetual succession, the opportunity for investment and for

raising of capital, and the strict legal controls and protection of members and creditors ?

Nigerian company Jaw is influenced by the English Law. Consequently, the English
common law, and the doctrines of equity in so far as they applied to company law are
applicable to Nigeria subject to local legisiations. For instance, it is through such
medium that the concept of the separate and independent legal personality of the
incorporated company, and the ultra vires rule were received into Nigeria and have since

become part of Nigerian law through local legistations.?

in England, there was a flood of speculative and fraudulent schemes of company
flotations especially in the first two decades of the 18th Century.* In this sense, the
company was utilised by promoters as a device more for scheming than trading. For
example, the South Sea Company's scheme® was to acquire virtually the whole of the
National debt by buying out the holders or persuading them to exchange their holdings
for the company's stock. The postulation was that, the possession of an interest bearing
loan owed by the state was a basis upon which the company might raise vast sums to
extend its trade. The company was originally formed to incorporate the holders of the

floating debt in exchange for a monopoly of trade with South America.

When the state itself became panic stricken by the flood of speculative enterprises, it
reacted not by encouraging the existence and systematic growth of joint stock
companies, The state rather passed a legislation which prohibited generally the use of

joini stock corporations unless authorised to act as such by Act of Parliament or Royal
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Charter® The ultimate aim of the legislation was to suppress joint stock companies, but
this aim failed. Consequently, the Bubble Act was repealed.” Upon repeal of the Bubble
Act, three types of companies became operative viz:

(a) companies incorporated by Royal Charter;

(b)  companies incorporated by special Act of Parliament; and

(c) deed of settiement companies.

The joint stock companies therefore had to be accepted by the state as a "necessary
evil". The efforts of the law have thus been to do away with the qualities of the company
that are capable of causing mischiefs, so that companies are less hammful to the
investors and creditors.

I'he Ultra Vires Rule evolved amidst the efforts of the law to take the stings off corporate
practice, to ensure that companies are capable of being used for economic
development, without harm (or as less harm as practicable) to those that embrace this
medium for doing business. This protection became more relevant with the introduction
of limited liability in England, to provide greater protection for creditors and ensure that
the company limits itself to its authorised objects.® It was thought that the Ultra Vires

Rule would prevent trafficking in company registrations, and afford some protection to
members and creditors. S

It is a matter for concem that while the rationale(s) for the introduction of the Ultra Vires
Rule have been lauded or hailed by some authorities, same ruie has been commented
upon in derogatory terms by some authorities. For instance, according to professor
L.C.B GOWER?*
"....the intention of the rule was indeed salutary for profecting creditors and
shareholders ..... it prevented trafficking in company registration. In this way, it
prevented an investor in a gold mining company finding himself as an investor in a

fried fish shop. It also assured creditors that their money would not be dissipated



in unauthonzed ventures.”
In sharp contrast to the above comment on the Ultra Vires Rule however, negative views
have been expressed of the practical utility of the rule. For instance, it was remarked of

the rule thus:"®

“...... the doctrine became an illusory protection for shareholders and yet it was a
pitfall for third parties dealing with the company. It was no more than a trap for the
unwary third party and a nuisance {o the company itseif.”

Many questions are sparked off by these comments on the uitra vires rule. For instance,
what is this rule called Ultra Vires? What role(s) dees the Ultra Vires Rule play in the
corporate iife or practice? How did the Ultra Vires Rule evolve and how was the rnuie
designed to attain its rationales? How have the salutary objectives of the rule been
subverted? Is the Ultra Vires Rule stifl necessary in corporate praclice? What is the
position of the latest Nigerian enactment on company law'' regarding the Ultra Vires

Rule? Has the position under Nigerian Jaw attained the best of results? and so on.

1.2 QORBJECTIVES AND SCOPE OF THE THESIS

The main objective of the thesis is to exhaustively, critically, incisively and coherentiy
analyse, investigate or review corporate capacity and the Ultra Vires rule in historical
{theoretical) and practical terms with a view 1o identifying the loopholes in the Ultra Vires
rule; and make suggestions or recommendations for reform to attain the best of resuits
for Nigeria regarding the Ultra Vires Rule. In the process the various questions posed
above on the uitra vires rule will be addressed.

The uitimate goal is that the thesis shall contribute immensely in ridding company law of
some of its dangerous propensities relative to the investors and creditors of companies
so that companies shall be a more atiractive medium for doing business to be fearlessly

and freely embraced by ail for the development of Nigeria, and the entire world.



The inquiry into corporate capacity and the Ultra Vires rule in theoretical or historical,
and practical terms, and projection into the future of the Ultra Vires Rule and corporate
capacity shall therefore form the main objectives and scope of this thesis.

13 RESEARCH METHODOLOGY

The basic method of research or investigation is doctrinal research based on available
literature on the subject matter in the libraries. To this end ali sources consulted for
information are acknowledged, be they books, journals, Newspapers, decided cases, or
statutes. The legal position as obtains in these sources are critically anaiysed, defects
therein identified, and suggestions made for reforms that wiil attain the best of results on
corporate capacity and the Ultra Vires rule in Nigeria.

1.4 LAYOUT OF THE THESIS

The thesis 1s made up of five chapters iaid out in graduating sequence.

Chapter one of the thesis is captioned INTRODUCTION; and deals with preliminary
matters that facilitate the understanding and better appreciation of the thesis. The
chapier particularly introduces the background to the problem necessitating the
research, the general objectives and scope of the research, the basis of study or
research, meaning and origin of the Ultra Vires Rule and other introductory matters.
This is within the realm of the fiction of corporate personality of Companies, and Allied

Matters. This sets the stage for an examination of the Ultra Vires rule in practice.

Chapters two to four (2 - 4) of the thesis constitute the bedrock or main thrust of the
thesis. Specifically, chapter two of the thesis deals with the operation of the Ultra Vires
Rule under Common Law. By the end of this chapter, one is well placed to understand
the hardships sought to be prevented by the Ultra Vires Rule at Common Law vis-a-vis
those it caused.



This sets the stage for one to answer the question as to whether the Ultra Vires Rule as
formulated and practiced under Common Law attained the theoretical purposes for
which it was evolved; if not what then have been the efforts made especially under
Nigerian Law to address the lapses of the rule or doctrine, or to set the Ultra Vires Rule
at its appropriate level or perspective? The answer to this poser comes from chapter
three of the thesis.

Chapter three accordingly deals with Ultra Vires Rule under the Companies and Allied
Matters Act'? This chapter critically assesses whether the Ultra Vires Rule still exists
under the Companies and Allied Matters Act 1990, and to what extent it exists as well as
the lapses on Ultra Vires Rule in the Act.

Chapter four of the thesis investigates, and assesses the various reform alternatives to
the Ultra Vires Rule. These are examined in all their shades to provide the basis for
solution to the question whether the Ultra Vires Rule as obtains under the Companies
and Allied Matters Act 1990 attains the best of results for Nigeria.

Chapter five of the thesis is the last chapter of the thesis. The chapter summarizes or
highlights the major findings arising from the entire research conducted, and suggestions
or recommendations proffered for further reforms. The chapter is titled: SUMMARY
AND RECOMMENDATIONS.

1.5 THE COMPANY AS A1 EGAL PERSON

While it does not fit into the scope of this work to examine the historical evolution of
Companies, it is nevertheless pertinent to give an insight into the company as a legal
person as far as relates to this work. This shall basically enable one to identify the

conceptual parameters within which the subject matter of this thesis, the Ultra Vires Rule
fits or operates.



It is difficuit (if not impossible) to define the term "company" in precise or all
encompassing terms. This is because the term does not lend itself to any precise or
strict technical definition. A loose definition of a company is that, it is an association of
persons for some common purpose usually the carrying on of business or other
maximum retumns” or a body or an association of persons having a distinct legal
personality™®. But this popular or general usage of the term “company' covers both
partnerships and corporations. To that extent, they do not correctly refiect the type of
institution (company) with which the Ultra Vires rule is to be examined.

Besides, it is recognized that companies may be formed not necessarily for business

purposes. As stated by Gower L.C.B" companies today may be formed for:

a) Purposes other than profits of their members; that is, for charitable or philanthropic
purposes, which case incorporation is just a more modermn and convenient
substitute for a trust. Such companies are alsc recognized by the Companies and
Allied Matters Act 1990 and must be limited by guarantee™.

b) Companies formed to enable a single trader or small partnership to camry on
business, otherwise called private companies, also recognized by the Nigerian
Companies and Allied Matters Act 1990"".

c) Companies formed to enable the investing public to share in an enterprise without
necessarily taking part in its management called public companies and
recognized as such by the Companies and Allied Matters Act 1990".

In another vein, a company is a specie of corporation; and it will be instructive to define a

company by reference to meaning of a corporation. In this wise a corporation aggregate

s
is:?

"A collection of many individuals united in one body under a special denomination,

having perpetual succession under an artificial form and vested by the policy of
the law with the capacity of acting in several respects as an individual particularly
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of taking and granting property, of conlracting obligations and of suing and being

sued, of enjoying privileges and immunities in common and exercising a vanely of
nghts more or less extensive according to the design of the institution or the power
conferred upon it either at the time of its creation or at any subsequent peniod of its

existence.”

Though criticised for merely cataloguing the self evident incidents of incorporation, the
definition gives a good idea of the meaning of a corporation hence a company and it is
practicatly useful to know what a company is by taking cognizance of these incidents of a
company. For, it is this distinct iegal personality together with the consequences flowing
therefrom that distinguish a company from other unincorporated bodies™.

An incorporated company or one created by statute is a body corporate with a
personality distinct from its members and this legal personality is often described as an
artificial Legal Personality in contrast with a natural person or human being®™. Thus a
company registered under the Companies and Allied Matters Act 1990 is an entity
distinct from the persons who compose it or the corporators®. This principle of
corporate personality otherwise calied "the veil of incorporation™ of a company was
judicially enunciated upon in the case of
SALOMON V. SALOMON & CO. LTD* where LORD MACNAGHTEN said:”®
"The company is at law a different person altogether from the subscribers...... and,
though it may be that after incorporation, the business is precisely the same as it
was before, and the same persons are managers, and the same hands receive
the profits, the company is not in law the agent of the subscrnbers, or trustee for

them. Nor are the subscribers, as members liable in any shape or form except to
the extent and in the manner provided by the Act."

The consequences of the legal personality of a company are that®®

a) it has perpetual succession and existence. Not being a natural person, a



b)

C)

d)

e)

9

company is not susceptible to the vicissitudes of the flesh hence cannot become
incapacitated by illness, mental or physical nor have an allotted life span®’.
The company's members are not liable for its debts unless it is an unlimited
company. Hence, generally, only where the company is registered as unlimited
will the members be liable for its debts. Otherwise, where limited by shares or
guarantee, the liability of the members is only to the extent of the shares held and
unpaid by them or their respective guarantees, given at incorporation. This
attribute of a company from the point of view of investors is the most fascinating
feature of incorporated companies as a mode of doing business®.  Limited
Liability has the practical significance of:
i Defining the extent of investment risks and loss;
ii. Providing means of escape from risk of loss to big or small traders there by
insulating them against execution extending to their personal estates;
Iii. insulating members from liability for corporate liability for corporate debts
and obligations *
The property of the members of the company are clearly distinguished from those
of its members. A company has powers to acquire, hold, and dispose of property
in its own right. Consequently, the shareholders of a company are not the
individual owners of its property, and have no power as individuals to dispose of
the company's property®: afortiori, the individual members (even if the largest
shareholders), have no insurable interest in the property of the company®'.
The company also has the right to sue and be sued in the company's name. This
avoids the rather circuitous course of representative actions which most
unincorporated bodies must adopt®. Thus generally, the company alone can
maintain actions in respect of harm done to it*™.
Also, the company has the right to the shares in it. Shares are items of property
separate from the company’'s property and are transferable or transmissible like
any other propertyssa. Shares in a company may also be mortgaged as security.
*® The legal incident of share ownership today is that the holder is a member of
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the company.**® Shares in a company are therefore transferable property, and

which transfer is done in the manner provided in the articles of association of the
company™® Where there is the duty to offer the shares to the members, then it is
incumbent on the transferor to offer the shares to the already existing members
first. This is called the right of pre-emption** A private company shall not
(uniess authorised by faw) invite the public fo subscribe for any shares or
debentures of the company”' The Articles of Association of private companies
shall specifically restrict the transfer of the company’s shares. **¢ That is, a share
in @ company constitutes a personal proprietary interest which is transferable with
the effect that the transferor drops out and the transferee drops in and assumes
his rights and obligations in respect of the shares transferred™.

The fiction that a company is a legal entity existing separate and distinct from its

shareholders is a legal theory established for purposes of expedience or convenience of

the company in making contracts, in holding property, in suing and being sued, in

management of its affairs and to preserve the Limited Liability of its shareholders™.

It has been noted by AKANKI E. O.* that,
“The extension of the concept of legal personality beyond the class of human
beings has been hailed as the most noteworthy feature of the legal imagination.”
As SCHRAMTER, W. H. put it,*
"The Limited Liability corporation is the greatest single discovery of modem fimes,
whether you judge it by its social, by its ethical, by its industnal, or in the long run,
after we understand it and know how to use it by its political effects..... Even steam
and electricity are far less important than the Limited Liability corporation, and they
wouid be reduced to comparative impotence without it."

Historically, limited liability was the last incident of incorporation to be attained in
England® Until 1855, there was no legislation aliowing limited liability. However,

incorporators desired limited liability and sought to effectuate this desire in their
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agreements or deeds of settiements. Parliament consequently commissioned a study to

address the demands for limited liability as it appeared that unlimited liability
discouraged rich people from buying shares in enterprises in which there was no
limitation of risk. The poorer investors who could take the risk to be sued for unlimited
liability on the other hand were not in the position to provide capital for investment. The
argument for limited liability at economic levels was therefore that it would encourage
investment in stock enterprises.

The Royal Commission which subsequently handled the issue of limited liability failed to
aftain unanimity on the issue as greatly talented and experienced persons who gave
opinions on the issue arrived at diametrically opposite conclusions that it was difficult to
say on which side the weight of authority predominated.

Subsequently the limited liability Act”® was passed providing for limited liability on

complete registration on conditions, the most important of which were that:

i The company should have at least 25 members holding at least /s (75%) of the
nominal capital, each member having paid up at least 20%;

i The word "limited" was the last component of the company's name. This followed
Lord Bramwell's suggestion that the word limited should be the last word of a
limited liability company's name; that it should appear on their note paper and
documents and should be painted on their premises and engraved on their brass
plates.

. The auditors of the company were approved by the Board of Trade.
iV The Directors were to be personally liable if they paid dividends knowing the
company to be insolvent, and the company was to be wound up if */4 of the

capital was lost.

Limited liability Act 1855 was repealed by another Act in 1856* which still provided
for limited fiability dealt away with provisional registration and replaced deed of
settlement with the Memorandum and Articles of Association in Table B. Any seven
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or more persons could form themselves into an incorporated company with or without
imited liability (Under Nigerian Law, a company may be formed by any two or more
persons)*’ by subscribing to the Memorandum and Articles of Association and
complying with other registration requirements. Certain partnerships of more than 20
persons were prohibited from carrying on business for gain unless they are registered

as companies and if the members fell below seven they were to become a
partnership.

In granting limited liability, the English legislature appeared to have adopted or endorsed
LORD BRAMWELL's propositions that those who dealt with companies knowing them to
be “limited' had only themselves to blame if they burnt their fingers. In effect, the word
"Limited” was intended to act as a red flag waming the public of the dangers which they
faced in transacting with companies with limited liability. The above presupposes that
the persons dealing with companies are versed with the practical effects of limited
liability. 1t is however submitted that this may not be the case. For instance, io the
unsophisticated third party, the expression "limited" connotes size or that the company is
duly incorporated rather than limitation on liability. To these therefore the expressions
“limited” or public limited company are more apt to give misleading signals than convey
the true nature of the company in question. Thus to such persons, the expressions
limited or public limited company is an indication of the size and economic power or that

the company is duly incorporated rather than a waming for the responsibility to debts.

Historically corporate personality was attained before limited liability; and practically
limited liability is neither an automatic nor a necessary incident of corporate personality.
Corporate personality does not in practice always guarantee limited liability and the two
are separate concepts, so that a company may be a separate legal person but the

share-holders may still have an unlimited liability for it debts*

. It would therefore appear
to be fairest to the creditors and investors to be left to decide whether or not the liability

in a transaction be limited, and to effectuate their desire in the agreements. Alternatively
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the companies might take out insurance cover on their liabilities. It is thus submitted that

the present institutionalized limited liability is better dispensed with.

The main feature of development of company law touching on limited liability has been a
gradual movement away from the complete freedom of the 1856 Act towards imposing
greater controls. In other words, the trend has been a gradual backward movement o
the legal privilege or responsibility model of incorporation which model supports
economic dirigism. The contrast is the utility or laissez-faire model of incorporation

which supports unbridled free enterprise or non-interventionism.

The approach adopted by the Nigerian Companies and Allied Matters Act 1990 is to
combine both the laissez-faire approach of incorporation with legal privilege, to balance
freedom against responsibility®. This may be defended on the ground of the

constitutional prescription of a mixed economy. e - 1

F\‘..) 1 ‘,eu‘..um ﬂ.};f’,"l

Inspite of the commendations of the incorporated company, the consequences of
incorporation may sometimes not be that fanciful or attractive or advantageous
especially from the point of view of public interest; and the doctrine of corporate
personality may seem incompatible with the dictates of common sense and justice. As
stated by Yagba, T.A.T., Kanyip, B.B. and Ekwo S..A.* the Limited Liability system can
be abused to the detriment of others in private companies as happened in SALOMON
V. SALOMON & Co *. in that case salomon had for many years carried on a
prosperous business as a leather merchant. in 1892 he decided to convert the business
into a Limited Liability company. To this end Salomon & Co was formed with Salomon
his wife and five of his children as members. Salomon was the managing director. The
company purchased the business as a going concemn. Seven shares were subscribed in
cash by the members with the result that Salomon heid 20,001 of the 20,007 shares
Issued, and each of the remaining six shares was held by a member of Salomon's family

apparently as a nominee for him. The House of lords held that the company had been
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validly formed and so, was a different person in law from salomon and therefore, the two

could not be regarded as the same thing.

The courts saw the Ultra Vires Rule inter alia as a means of protecting the public and
investors against abuse of the privilege of trading or doing business with limited
liability***. One of the consequences of incorporation therefore, is that the powers of the
company are limited to carrying into effect the business or objects for which it is
incorporated®. It is no surprise therefore that the law allows that the veil of
incorporation which creates corporate personality, distinguishing the company from its
members in appropriate exceptional circumstances, to be lifted or pierced or separated
or disregarded. Where this happens, the shareholders or subscribers are held personally
liable for what purports to be acts of the company™. These circumstances or exceptions
are statutory and judicial as reaction to the problems of corporate capacity. By and large
these circumstances under which the veil will be lifted so as to hold the members
personally liable presuppose that transactions were entered into within the corporate
capacity and powers, except that injustice would be caused by insisting that the
transaction binds the company and not the members or shareholders. The corporate
veil may for instance be lited where a company is a sham or puppet of the
agency between a company and its shareholders or controllers the court determines that

a case warrants such treatment‘“r

1.6 LEGAL CHARACTER OF THE MEMORANDUM AND ARTICLES OF ASSOCIATION
Before 1856, the company's documents were all contained in one set of regulations
called the deed of settlement. The Memorandum and Articles of Association were
introduced in 1856*. When these documents were introduced in 1856, their distinction
into two was to keep the alterable and the unalterable, of the documents distinctly
apart. The original intention was that the memorandum should be unalterable in order
to protect investors/ third parties; while the Articles of Association were to be the
alterable bye-laws or the intermal regulations.

It has however become possible fo alter both documents one way or the other™. For
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instance the Companies and Allied Matters Act” clearly permits alteration of the
Memorandum and Articles of Association.

I'he permanence envisioned for the memorandum of Association having disappeared, it
is submitted that no more need exists for keeping the documents separate or distinct; to
unify these documents will ease the interpretation of their legal character and lean
towards simplicity and brevity. The Ghana Company's Code has already attained this
end by providing for a single document titled "Regulations™2. After all, even now that the
distinction is maintained, the two documents are in practice printed and filed as one
document and simply divided into two parts as Memorandum and Articles.

Statutorily, the legal effect of these documents when registered is that they constitute a
contract between the company and its members and officers as relates to them and
between members inter se, officers inter se and between members and officers®.

Also, the Memorandum and Articles may validly confer powers on outsiders to appoint or
remove a Director or other officer of the company. * Such outsider is allowed to
exercise such powers contrary to the rule that only qua members or qua officers can
exercise the rights in the contracts. Any member or officer can initiate proceedings under
the provision in a representative capacity as a means of restraining corporate
irregularities despite the rule that only the company can sue in respect of injuries done to
the company®™. The Companies and Allied Matters Act™ is in pari materia with
preceeding Nigerian Companies Act™ and the English Companies Act™ .

It had long been recognized by the courts that the Memorandum and Articles constitute a
contract as stated in Section 41 (1) of the Companies and Allied Matters Act 1990. For
example, in HICKMAN V. KENT** a provision in a company's articles for a reference of
disputes between members and the company was held to be contractually binding, as

this constituted a contract between the company and each member.

Also, in RAYFIELD V. HANDS® the provision in the articles was held to constitute a
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contract between members inter se so that members were bound to buy shares of
another member who offered same for sale to the members pursuant to the provisions of

the articles binding the member to offer same for sale to the members if he wishes to

transfer same.

It is however submitted that it is conceptually misleading to regard these documents as a

contracts simpliciter as:

a) Section 41 itself admits of the possibility of altering the documents by process
stipulated in the Act by approval of the requisite majority. In fact these documents
are alterable® and the modes of alteration makes the documents more analogous
to a constitution of a club than a strict contract®

b) It is clear from the Act that normal contractual remedies are not available for
breach of the contract created by these documents. Damages are not usually
awarded, and rectification is not aiso granted even where the articies are

registered in the wrong form®: only equitable remedies of injunction and

—— ——

declaration are available®. — =
KASHIM !i_l_.)a..luT LIRD-A‘D" |

| —

The flexibility of the rules as to alteration of the Memorandum and Articles created
serious problems, one of which is in the area of Ultra Vires Rule. The result is that, the
modem form of objects clause does not intelligibly convey to the average, small scale
investor the purposes to which his money is to be put particularly when these may be
easily altered by the majority®*.

1.7 ORIGIN AND MEANING OF THE UL TRA VIRFS RUI F/IDOCTRINE

In law, persons may either be natural, or legal persons® - in which sense, a natural
person is a human being while a legal person is anything vested by law with legal rights
and duties®™. Thus, law may grant legal personality to artificial things or persons. This
arises where a group of persons together form a corporate body in our case a company.
The corporate body (company here) once formed acquires a personality separate from

that of its members, with some of the legal powers of natural persons®. The formation of
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the corporate body or creating the artificial legal personality is called "Incorporation®.

The process of incorporation is otherwise known as registration of companies and
became the mode by which companies are created, since 1844%°.

The relevance of the Ultra Vires Rule was brought to the fore when in 1855, an Act of the
t"° was passed by which any company registered under the Act of
1844 might limit the liability of its members for its debts and obligations generally to the
amount unpaid on their shares. This made it more expedient that the capacity of the
registered company be clearly delineated to make it possible for investors and creditors
to protect themselves from transactions of the company. But what is Ultra Vires in the

sense of corporate practice? How did Ultra Vires evolve? What role does the Ultra Vires
Rule play in corporate practice? etc.

English parliamen

The Ultra Vires Rule is believed to have been worked out in some details by the courts
before the earliest companies Acts and to have derived from Public Law where the
courts used the doctrine to explain why in order to protect public rights, they prevented
public authorities from doing acts which were not authorised by the statutes under which
they functioned’'. The justification for the extension of this rule in Public Law o
companies was sought in the fact that the early statutory companies such as railway and
cannal companies had power to interfere with private rights for the purposes of their
undertakings, and so in that respect they were much public bodies as departments of

-~ 72
Government'“.

"Ultra Vires" is a latin expression which describes acts undertaken beyond (Ultra) the
legal powers (Vires) of those who have purported to undertake them. Used in its strict
sense, what Ultra Vires essentially brings to focus is whether the statutory body
concerned acted within or beyond its capacity””.

it was only in the latter part of the 19th century that it was clearly established that this
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sinct type of Ultra Vires applied to companies. Before 1844, the most common type of

company was the deed of settlement company and this had no corporate personality -
corporate personality was then enjoyed only by chartered companies to which the strict
doctrine did not apply; and by the companies directly incorporated by statute which was
a rare breed until the railway boom™.

After the Joint Stock Companies Act” the deed of settlement companies became
superseded by registered incorporated companies with Limited Liability and Memoranda
of Association which had to specify their objects, hence it became pertinent for the courts
to decide whether or not the Ultra Vires Rule applied to companies. The first
authoritative pronouncement that the Ultra Vires Ruie applied to registered companies
was made by the House of Lords in the case of ASHBURY RAILWAY CARRIAGE AND
IRON CO. V. RICHE™ details of which shall be examined later’’. But the case held that
the strict type of Ultra Vires applied to registered companies.

The gist of the Ultra Vires Rule was thus that if a company incorporated by or under a
statute, acted beyond the scope of the objects stated in the statute or in its memorandum
of Association, such acts were void as Ultra Vires(beyond the company's capacity) and
the acts could not be ratified even by a unanimous decision of the members™ as fc
permit ratification would be doing the very thing which is forbidden by Acts of parliament
The statement of the Ultra Vires Rule in the ASHBURY case is in terms of the now
accepted "capacity theory™

By subjecting registered companies to the Ultra Vires Rule, the court imposed upon th
companies a constraint which operated to confine them within the ambit of the
memorandum. This has the effect of limiting the freedom enjoyed by natural persons «
full capacity®. The Ultra Vires Rule has therefore been seen as a doctrine thi
delineates or limits the capacity of a registered company and is sometimes referred to ¢
the doctrine of limited powers®'.
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By the doctrine therefore, a company lacks capacity to enter into transactions outside the

limits set by the declared objects of the company. This corporate capacity is defined in
the statute® and the Memorandum of Association of the company™.

The justification for confining a company within its permitted field of activities seems to
be premised on the legal theory or permutation that incorporation is a privilege which is
granted only in respect of the objects specified in the memorandum®. In other words, a
company is a creature of statute hence its capacity be clearly delineated by the statute
or the Memorandum of Association registered pursuant to the statute. The company can
therefore, only carry out the objects stated in the memorandum or acts which are
reasonably incidental to the stated objects. Any act or transaction carried out that is not
authorised by the memorandum is Ultra Vires (that is, beyond the power of) the
company®.

Put in another way, the Ultra Vires Doctrine is to the effect that a company incorporated
by registration under the relevant companies statute is incorporated by parliament for the
objects stated in the Memorandum of Association so that it has power only to carmry out
such objects and anything eise which is reasonably incidental thereto; and any act
performed or transaction carried out which though legal in itself is not authorised by the
objects clause in the memorandum or by statute is Ultra Vires (that is beyond the powers
of the company) and void®.

It would be observed from the foregoing analysis that the Ultra Vires Rule is one of the
consequences of incorporation, rendered relevant or more important by the attainment of
limited liability in companies; and the legal requirement that companies should specify in
their Memorandum of Association the objects for which they are to be registered or
incorporated and must confine their activities to these objects. How the Ultra Vires Rule
operates in practice shall be seen shortly” .
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1.8 CONCILUSION

The background to the problem of corporate capacity and Ultra Vires Rule has been
examined. The objectives of the study have been outlined with the research
methodology and layout of the thesis. It is clear that a company is a legal personality,
with the limited capacity as delineated by statute or the Memorandum of Association of
the company. Two matters arising from this are the concept of limited liability and the
Ultra Vires Rule. limited liability is not a necessary incident of incorporation. Limited
liability gives rather misleading signals, and not waming as to the company's extent of
liability which was envisioned for it. The meaning, origin, and context within which Ultra
Vires Rule operates has been clearly established. It is also established that the iegal
character of the Memorandum and Articles of Association of companies once registered
is that of a contract, though upon examination, they resemble rather a constitution of a
club. This sets the stage for further examination of the Ultra Vires Rule bearing in mind
these background matters in this chapter.
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CHAPTER TWO

CORPORATE CAPACITY UNDER THE COMMON LAW

21 INTRODUCTION

As earlier noted' where a company oversteps the powers allowed it by its Memorandum
and Articles of Association or/and by the Companies and Allied Matters Act, the acts
thereby done are ultra vires. This sphere of authority within which companies must
operate (or capacities of the company) for their acts to be within capacity are set out in
the Memorandum of Association hence a company cannot properly do anything or act
outside the stated objects and powersz. In other words, a company's capacity is limited
to its objects and the powers set out in the memorandum and Articles of Association
and/or by the Companies and Allied Matters Act. To ensure that the scope of powers or
capacity of a company are provided for and discemnible, modem statutes on company
law provide that each company's Memorandum and Articles of Association must have an
objects clause®. It should be understood clearly that the business(es) or objects set out
in the Memorandum of Association of the company or/and the Companies and Allied

Matters Act 1990 are those which the company may lawfully carry out but not those that
the company must carry out.*

The position is therefore settled that in Nigerian law like English law, the company does
not enjoy full legal capacity like natural persons, the company's capacity being
circumscribed or defined by the objects clause which particularly performs two functions
viz'.

(a) It affirmatively determines the purposes for which the company is created or
incorporated; for the stated objects confer on the company the capacity
reasonably requisite to the attainment of those purposes.

(b) It limits and restricts the capacity of the company to act save so far as its capacity

is extended by statute
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In the same vein Lord Parker observed that:’

“The question whether or not a transaction is ultra vires is a question of law
between a company and a third party. The truth is that the statement of a
company's objects in its memorandum is intended to serve a dual purpose.
In the first place, it gives protection to subscribers who leam from it the
purposes to which their money can be applied.

In the second place, it gives protection to persons who deal with the
company and who can infer from it the extent of the company’'s powers".

The very fact of acknowledging the necessity of an objects clause for the foundation of
ultra vires rule to be properly laid also tallies with the conclusion that those who own the
companies may not necessarily be the controllers of the company and vice versa. There

is therefore need to protect the owners (investors) and creditors using the device of ultra
vires

As will be seen later®, much confusion arose at common law in the practice of the ultra
vires rule. Part of the problem was caused by the fact that at inception of the ultra vires
rule, objects clauses of companies were not alterable. The Ultra Vires Rule was
therefore more relevant at that time. But as soon as it became possible to alter the
Memorandum of Association of companies (which contains the objects clause) the
justification for continued existence of the ultra vires rule became threatened.

More confusion was introduced by judges trying to distinguish between a company’s
objects or purposes, and its powers. [t was said that objects referred to the purposes for
which the company was incorporated, and powers refered to the means for
accomplishing the stated objects’. Worst still, powers could be expressed, as well as
implied, and it became possible that a company could hide under the cloak of an implied
power to enter into a purpose or an object that would otherwise be uitra vires.”” These
contributed in obscuring the scope of corporate capacity. For now, suffice it to be
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summed up that the scope of corporate capacity and powers under common law is to be

gathered from the objects clause, and the company must act within the purposes defined
in the objects clause of its Memorandum and Articles of Association or given to it by
statute; and to act outside that area will be ultra vires."' The obijects of the company are
sometimes termed "substantive objects” and the powers termed "incidental and ancillary

objects or powers™"2.

As the ambit of the implied powers is not clearly determinable, these contribute in
obscuring the scope of capacity of companies as many more things not specifically
stated in the objects clause may be drawn in and made part of the company's capacity in
the guise of an "implied power" of the company. After all, when Lord Caims L.C said"™
that the subscribers

"are to state the objects for which the proposed company is to be

established, and the existence, the coming intoc existence, of the company,

is to be an existence and to be a coming into existence far those abjects
The house of Lords reacted by qualifying the rule when in another case™ it held that the
ultra vires rule is a rule to be reasonably, and not unreasonably understood and applied
and that whatever may fairly be regarded as incidental or consequential upon those
things which the legislature had authorised (that is, those things specified in the
Memorandum of Association as objects) ought not, unless expressly prohibited, to be
held by judicial construction 1o be ultra vires. It is against this obscurity worsened by

divices 10 render corporate capacily elastic that Ultra Vires Rule operated under

Common Law.

2.2 EEFECTS OF THE ULTRA VIRES RULE _

At common law, an ultra vires act is null and void, and cannot be ratified even by the
unanimous decision of the shareholders in the general meeting of the shareholders®. Ir

its application, the ulfra vires ruie tended to be harsh in results, and very unclear in scopt
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as far as the central point from which the rule may be situated is concemed. The

confused scope of the rule was basically caused by the measures which businessmen

employed to circumvent or evade the rule, and which were sometimes sanctioned by the

courts. Thus, at evolution, the ultra vires doctrine was salutary in its intentions and did

infact prevent trafficking in company registration and provided protection to investors and

creditors™. However, the doctrine gave rise to various hardships as follows"”:

(a)

(b)

(C)

it prevented creditors who lent money to the company for unauthorised or ultra
vires purposes from having any remedy against the company;

it rendered it legally dangerous and imprudent for a third party to interact with the
company without prior examination of the company's memorandum.
Businessmen however considered this to be inconvenient. This was because
third parties dealing with companies were imputed with knowledge of the capacity
of the companies as contained in the Memorandum and Articles of Association of
the companies. These were public documents and the law made it the third
party's duty to examine them prior to transacting with the company or not to
complain when they bumnt their fingers by operation of ultra vires rule for the
reason that they did not read or examine same hence had no actual notice of the
company's capacity.

by rigidly confining companies contractual capacities or competencies to those
objects specified in the objects clause of the memorandum, it became difficult for
the shareholders whenever they perceived new and attractive businesses which
fell outside the ambit of the stated objects, to delve into them however lucrative or
profitable. For exampie, the Companies Act 1862 (U.K)“*l expressly prohibited
the alteration of any object(s) in the memorandum of association upon which the
case of ASHBURY RAILWAY CARRIAGE & IRON CO. LTD. V. RICHE (SUPRA)
was based; Whereas the Nigerian Companies Act '*, and Companies and Allied
Matters Act ** require special resolution for any alteration of objects clause of the
memorandum of association.






