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ABSTRACT

The majority of appellants and sone appel | at
courts are ignorant or oblivious of the proper rules
of appeal as a result of which a lot of injustices
and caprices are associated with appeals; leading to
the mscarriage of justice. It is inviewof this
that the topic of this thesis, nanely, "Appellate

Jurisdiction of Ngerian Courts in AQvil Mitters,

has been chosen.

This study is to present and anal yse the nature
and extent of the practices and proceedi ngs of
appeals in our courts in sivil matters and to show
the need for the inpartial application of the rules
of appeal with the hope that justice would be duly
admni stered to all parties concerned in accordance
with the provisions of the |aw applicable to appeal s

with the view of avoiding mscarriage of justiceg

The study is conposed of six chapters. Chapter
one is an introduction consisting of nature of appeals,

obj ectives and scope of the thesis as well as the

net hod of approach adopt ed.
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Chapter two discusses civil appeals in the
Uoper Area Court which include the historica
background of the court, its appellate jurisdiction
and procedural matters with regard to appeals in the
court. The chapter will also ook into civil appeals
in the customary Court of Appeal and discuss,
generally, application of Qustonmary Law, H storical
background of the Courts, its appellate jurisdiction

and constitution as well as procedures on appeal to

the courto

Chapter three examnes civil appeals in the
Hgh Court and the Sharia Court of Appeal. Wth
regard to the Hgh Court, there will be a brief
hi storical outline of the court, its applicable
legislation in respect of appeals, procedure for
appeal s, how additional evidence will be entertained
and the powers of the court. Furthernore, the
chapter will deal with brief history of the Sharia
Court of Appeal, the applicable | egislation, appellate

jurisdiction of the court and the procedure for appeal .

Chapter four is entirely devoted to exam nati on
of civil appeals in the court of Appeal and it
includes a historical outline of the court, the
appl i cabl e | egislation, appellate jurisdiction, appeals

as of right and appeals with | eave. Qher areas of



Vviii

di scussion in the chapter include statutory excl usion
of jurisdiction, coram jurisdiction to grant
nterlocutory relief, the "entering" of appeals,
conditions and procedure of appeals, powers of the

court as well as judgrment and orders.

Chapter five expounds civil appeals in the
Suprene Court. This includes historical background
of the court, applicable legislation, its appellate
jurisdiction, comrencenent of proceedi ngs, Notice of
appeal , right of appeal, appeal with | eave, appeal
out of time, record of appeal, filing of briefs,
jurisdiction pertaining to interlocutory decision,
jurisdiction with regard to final decision, conditions
and procedure of appeals, powers of the Suprenme Court

as well as orders and reviews.

Chapter six concludes the thesis by giving a
brief summary of what has been discussed in the rest
of the chapters, some observations with regard to
application of the rules of appeal and, thus,
suggestion proferred wth the hope that the rul es of
appeal would be duly applied in that spirit of
inpartiality which it requires in order to avoid

mscarriage of justice and msuse of judicial powers.
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1.0

1.1

CHAPTER ONE

INTRODUCTION:

In this chapter, we shall examine the nature

of appeals in civil matters in Nigerian Courts,
objectives and scope of the study as well as the

approach adopted in writing the thesis.

Nature of Appellate Jurisdiction:

Appeals in civil matters deal with proceedings
in which no one is accused of any offence, Thus,
any party who is not satisfied with the decision
of the court below in civil proceedings may lodge
a complaint at an appeal court and the prospective
appellant must come within the provisions of the
statute creating the appeal otherwise the appeal
will not be entertained. It is, therefore, the duty
of the appellant to comply with the conditions for
the exercise of the right of appeal and also the

burden is on him to ghow that the decision of the

Lower Court is wrong.1

An appellate court hearing an appeal in civil
matters may reverse, vary or confirm the decision
of the court below, (imilarly, in the exercise of its
appellate jurisdicticu, the appellate court has the

discretion to re-hear the whole case or not and it



has power to make any order which the trial court
Mmight have made as well as the power to substitute
any order which it considers appropriate as the
justice of the case demands, Further, the appellate
court may quash the proceedings of the court below
;nd order a fresh hearing before the trial court or

~ before any other court of competent jurisdicbion.2

However, it must be emphasised that an appeal
court is not a trial court and, therefore, it is
not the business of the appellate court to reopen
disputes. Thus, the duty of the court is to see
whether the courts below have used correct
procedures with a view to arriving at the right
: dicisiona.3

In the case of Victor Woluchem & Ors, V. Chief
Gudi & Ords. where Nnamani, J.S5.C. succinctly explained
how an appeal court would interfere with the findings

of the court below and said:-~



+». It i8 now settled law that if
there has been a proper appraisal

of evidence by a trial court, a |
court of appeal ought not to embark
on a fresh appraisal of the same
evidence in order merely to arrive
at a different conclusion from that
reached by the trial court.
Furthermore, if a court of trial
unquestionably evaluates the evidence,
then it is.not the business of a
Court of Appeal to substitute its own
views for the views of the trial
court.,

Thus, from the above guotation, it is very clear
that once a trial court considers the totality of
the evidence adduced by the parties and decides the
case upon the preponderance of credible evidence,
then an appeal court will not interfere with the
findings of the lower court, In other words, the
rule is that in a situation in which a lower court,
in deciding an issue, evaluates the facts given in
evidence by the parties and puts the two sets of

psfacts on an imaginary scale, weigh one against the
other, then decide upon the evidence that carries
more weight and then apply the appropriate law to

it bearing in mind‘tha cause of action. In this
respect, an appellate ccurt has no business to
appraise the evidence adduced or to distort the
findings of fact of the lower court or to substitute

its own views for those of the trial court.h



This is in view of the fact that a trial court
has the opportunity to assess witnesses, form
impression about them and evaluate their evidence
in the light of the impression which the court forms
of them. The appeal court,'therefore, examines the
grounds that led to the conclusions reached by and
the inferences that have been drawn from such
conclusions of the trial court and then decide whether
or not the judgment appealed against 1s against the
;eight of evidence, But it is to bear in mind that
where a point of consideration borders on the
credibility or reliability of witnesses, the proper
course to be taken by @an appeal court is to make an

5

order for a retrial.

An appellate court, therefore, should disturb
or interfere with the finding of the trial court
where it is satisfied, on the evidence before it, that
the finding is wrong, and could not ordinarily have
been based on the evidence which would lead to a
miscarriage of justice.6 That is to say that it is
only where the necessary finding has not been made
and there is evidence on the record, can the appeal

court exercise its appellate jurisdiction and make

its own findings.7

]



However, it would amount to a misuse of judicial
power for an appellate court ;0 raise an issue which
the parties have not raised,8 just because it is
material for the determination of the appeal before
it - although, in the interest of justice, the parties
to the appeal may have been given an opportunity to

9
argue the point before any decision is taken.

It is important to bear in mind that where there
is no appeal against the findings of fact by the trial
court, then the aﬁpellate court cannot evaluate any
findings of facts made by the trial court because
where a party does not appeal against the specific
findings of fact of a trial court, it means that
there is no issue before the appellate court and such

a party cannot be heard to challenge the findings of

faect so made.10

This is in view of the fact that it is a well
settled rule that it is presumed that the judgment of
the trial court is correct and the burden of showing
the contrary is always on the appellant,11 and if
there is no appeal the presumption cannot be rebutted.
It is really not the function of an appellate court

to create dispute for the parties but rather to
!



ad judicate on disputes properly submitted in

accordance with the Hules or Fractice of the court.

. It will, therefore, amount to judicial rescality
for an appellate court to close its eyes to the
express provision of the law with regard to the
proceedings before it. Thus, it is very essential
for an appellate court to fulfil all the conditions
that make the exercise of its jurisdiction valid.
'This means that for an appellate jurisdiction the

following conditions must be fulfilled:-

(a) The court must be properly constituted with
regard to numbers and qualifications of Judges
and none of them is disqualified due to one

reason or another;

“(b) The case before the court is initiated by due

process of law;

(¢) 'The subject matter of the case is within the
jurisdiction of the court and there is no
provision of the law or an element in the case

that ousts the jurisdiction of the ccurt and

(d) The court must fulfil any condition precedent

to the exercise of its appellate jurisdiction.12



It is very important to emphasise that it is
of the essence of the appellate structure in our
legal system that the parties to the appeal must
come within the provision of the statute creating
the’appeal and an appellate court must exercise its
jurisdiction according to the terms and conditions
laid down by the statute. This is in view of the
fact that all appeals in civil proceedings exist

solely by statute and an appellate court determines

an appeal in accordgnce with express provisions eof

the law,

L]

1.2 OBJECTIVES OF THE_STUDY:

This thesis is a study of appellate jurisdicticn
of Nigerian Courts in civil matters and the folleowing

objectives are to be looked into:-

(a) To explain the nature and objectives of
appeals according to the appellate
structure of the Nigerian Legal System
with a view to enabling the reader to
understand and evaluate the laws and rules
governing appeals so that parties to an
appeal should endeavour to comply with the

provisions of the statute creating the

appeal.



(b) To discuss in detail how courts in
Nigeria exercise appellate jurisdiction
in civil matters starting with the state
¢4 : appellate courts, namely the Upber Area
Court, the Customary Court of Appeal, the
Sharia éourt of Appeal and the High Court,
At the federal level there are the courts
of Appcél and the Supreme Court, This is
to ahow.how the courts are hierarchically
graded in determining appeals and the

weight their decisions carry on the Lower

Courts,

(c) To analyse the provisions governing appeals
in Nigerian Courts and to see to what
extent the provisions are complied with

or violated by both the courts and parties

to the appeal.

(d) To explain how to remedy some inadequacies
in the appellate structure of our courts
and suggest ways of improving upon the
structure so that justice will be
administered in the spirit of impartiality
in accordance with the provisions governing

appeals in order to avoid miscarriage of

Jjustice,

Thus, it is very important for people particularly

parties to appeals to understand the principles applicable
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-

to appeals so that bhéy.will be able to exercise
their rights of appeal in accordance with the
provisions of the éiatufe creating the appeal as
well: as the appellate courts to make sure that
they fulfil all conditions precedent to the
exercise of their appellate jurisdictions in order
not to defeat the obvious ends of justice and
making its practice more relevant to suit the

needs of the people.

THE SCOPE OF THE STUDY:

The scope of this study pertains to detailed
analyses of appellate jurisdiction of Nigerian
Courts in civil matters. These include the
detailed explanation of the nature of appeals and
the appellate structure of Nigerian Courts, namely,
the Upper Area Court, the Customary Court of
Appeal, the Sharia Court of Appeal, the High Court,

the Court of Appeal and the Supreme Court,.

With regard to the respective Jurisdiction of
the appellate courts, the applicable legislation,
constitution of the courts, procedural matters
for appeals, conditions precedent to the exercise
of their appellaﬁe Jjurisdiction, powers of the

courts and other ‘essential matters relating to

appeals are discussed.
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It is important to point out that Nigerian Courts
exercising appellate jurisdiction in civil matters are
hierarchically graded in the sense that the higher a
court stands in determining appeals, the greater is
its authority and the weight of its decision is
binding on the Lower Court. However, an analysis of
the Doctrine of Judicial Precedent is not wiﬁhin the

scope of this study.

0
1.4  THE APPKOACH:

The method of Approach of this research programme
involves a lot of discussions, collection of data and
facts as well as tremendous application of decided

cases.

Thus, in my efforts to collect relevant data and
facts as well as to understand the behavioural
dimensions of the roles that people like judges,
lawyers, judicial officers and parties to appeals
play with regard to appellate structure in our legal
system with particular reference to civil matters;
in this regard, we have conducted research, interviews
and practically observed the peculiarities of the

exercise of each court's appellate jurisdiction,
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We have also explained, in detail, the provisions
governing appeals as stated in the statute and
almost all views and principles enunciated in the

thesis are supported with textual and legal

authorities.

The major emphasis of this study is to make
a significant contribution to the developmént of
legal and judicial system with a particular
reference to appellate structure in our court
system. This is in view of the fact that law
being an instrument:of social change which must
keep pace with a progressive modern society as
‘well as taking into consideration the prevailing
social and political circumstances in our society,
we have had some discussions with legal scholars
Judges, Lawyers, Judicial Officers and some other
people in their respective specialised fields
who have provided some materials for the thesis
and, thus, enable us to give our contribution
towards making appellate structure in our courts

more relevant to suit the needs of the people.
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CHAPTER TWO

2.0  CIVIL_ APPEALS IN THE UPPER AKEA COUKT:

Under this chapter, we shall examine the
historical background of Upper Area Court, its
appellate jurisdiction, proctdural matters partaining
to appeals in the court.dé~set out in the Area Courts

Edict 1968 and the Area Courts (Civil Procedure)

Rules 1871.

2:1:0 Historical Outline:

Upper Area Courts operate mainly in the Northern
States of Nigeria and have appellate jurisdiction
with regard to appeals from Area Courts. Hcwever,
formerly the courts were known and called Native
Courts of Appeal. The appeal system in the Native
Courts was enhanced 5y virtue of the Native Courts
Ordinance of 19331 which empowered the iesident,
with the approval of the Governor, to establish a
Native Court by warrant to be a court of appeal in
order to hear appeals from native courts located in
his province. A further appeal lay to a Head Chief's
Court which was designated as a final native court

of appeal except if otherwise directed by the

Governor.
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Therefore, any aggrieved party who was not
satisfied with the decision of a native court could,
within thirty days, appeal to a native court of
appeal or to a final native court of appeal, as might
be directed by the warrant establishing the court.
This means that no appellate authority other than
a native court of appeal could hear an appeal from
a native court decision with regard te marriage,
guardianship of children, family status, inheritance,
testamentary disposition of administration of an
estate, DBut the Governor had the power to direct

otherwise in the native court's warrant.3

It is important to point out that the
provisions of the 1933 Native Courts Ordinance
relating to appeals established a series of
complicated systems of appeal. For instance, there
were Grade A Courts and Final Native Courts of
Appeal otherwise called as Emir's Courts and

Courts of Appeal desigrated as Chief Alkal’'s Courts.

The system of appeal, as shown above, provided
that from District Alkali's Court, an Appeal would
lie to the Chief Alka.i's Court and further appeal

to the Emir's Court which would be final.
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However, from the Chief Alkali's Court sitﬁing at
first instance appeal would lie to the Supreme
Court as would appéal from the Emir's Court,

But when exercisiné his appellate jurisdiction,
appeél would lie to the District officer,
Similarly, where the appellate court was B or

' less, usually appeals from original and appellate

jurisdictions lay to the District Officer,

The above system of appeal operated mainly
in the Muslem predominant areas of the North,
On the other hand, in the non-Muslem areas,
appeal usually lay to the District Officer,
whether or not it came from the native court of
appeal. It is to bear in mind that the main aim
of the above systems of appeal was to provide
the litigants with sources of redress against
un just native courts' judgments which they could
avail themselves, in addition to the discretionary

iy

remedies of transfer and review.

In 1956, the Native Courts Law’ was enacted
and, as a result, the complicated systems of

appeal under the 1933 Ordinance were simplied.
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Thus, appeals from Grades C and D courts and some
selected Grade B Courts; lay to a native court of
appeal. Appeals from the Native Court of Appeal
as well as appeals from Grades A and A limited
courts in cases governed by Muslem law lay to the

Muslem Court of Appeal and all other cases to the

High Court,

In 1960 by virtue of the Native Courts
(Amendmeént Law) 19006 the appeal system was changed.
Thus, the Native Court of Appeal was now under the
High Court and for the purpose of hearing an
appeal, there should be two High Court Judges and a
Sharia Court Judge. Any of the Judges who had
the’zreatest knowledge of the law to be administered
in the case should preside. This was called the
Provincial Court system with the Native Courts
having appellate jurisdiction, The courts;being
under the Kegional Government were set up with the
aim of ensuring 1mp%rtiality in the hearing of appeals

from native courts of lower grades,

By virtue of the Area Court Edict 1968,7 all
. the native courts in the Northern States were
abolished and the Chief Justices of the states

under their respective Area Courts Edicts established
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new Area Courts under the control of the High Courts,
Moreover, the states {(Creation and Transitiocnal)
Provisions Decree 19768 with particular reference
to the Area Courts Edict applicable in the
Northern States provides as follows:

Area Court means a court established

under or in pursuance of this Edict

and shall include an Upper Area
Court. 9 .

!
The above cited provision means that an

Upper Area Court is the highest court in the line
of Area Courts and the court hears appeals from
Area Courts Grade I, II and III within its

appellate jurisdiction.10

Furthermore, the court has unlimited jurisdiction
for it entertains appeals in all civil causes and
matters involving questions of debt, inheritance
or succession of property, ownership, possession
or ovcupation of land, administration of estates,
marriage, divorce including issues relating to
custody of children, etc. However, appeals from
sthe court lie to the Sharia Court of Appeal in
matters pertaining to Islamic Law of Personal

Status and the High Court in all other cases,
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- Appellate Jurisdiction:

According to the provisions of the Area
Courts Edict, 196€, under part ix, an Upper
Ageé Court in the exercise of its appellate
Sﬁrisdiction, shall entertain appeals from
Area Courts Grade I, 11, and IIl having
Jurisdiction in the Area in which such area
courts are situatedf12 This means that any
party aggrieved by a decision or order of an
Area Court may appeél therefrom to the Upper
Area Court within whose jurisdiction the lower

Court is situated.

Part II of the First Schedule to the Area
Courts Edict provides for the jurisdiction of
the Upper Area Court in causes and matters
relating to native law and custom with regard
to marriage, custody of children, succession to
property and administration of estates as well as
matters concerning the ownership, possession or
occupation of land. In all these civil causes
and matters, the appellate jurisdiction of the

P court is unlimited.
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It is worthy of nole that the main concern of
an appeal court is to look into the way in which
the trial court has tried and decided the case
and teo determine whether substantial justice has
been done in that respect.13 This is to avoid
situation in which area courts will be incapacitated
merely by their failures to observe procedﬁrea at

the expense of justice,

) The cardinal principle is that once there is
no miscarriage of justice in the decision or order
of the court below, the Upper Area Court is not
expected to interfe;e with the proceedings of the
lower court on appeél. However, it is important
to emphasise that where it is, shown that the Judge
‘of the lower court has an interest in the case he
decided, the proceedings are invariably a nullity
because there is every possibility that substantial

justice could not be said to have been done.1h

It is also important to bear in mind that
before an Upper Area Court exercises its appellate
jurisdiction, the court must fulfil any condition
precedent to the exercise of its appellate

jurisdiction, for instance, any appeal that comes
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before it, must be initiated by due process of law;
the subject-matter of the case is within its
*jurisdiction and there is no feature in the case
that ousts the Jjurisdiction of the court, Moreover,
the court must be properly constituted and no

Judge or Judges of the court that are disqualified
for one reason or another, These are the essential
conditions for an appeal court which must be
fulfilled before there is a valid exercise of

jurisdiction.15

2.1.2 Procedural Matters:

The Upper Area Court approaches appeals from
Area ‘Courts in the light of native law and custom
applicable in the court of trial, provided the
principles of such native law and custom have not

been abrogated by an corder or rule of proced{:re.16

Generally, therefore, the time for appeal in
civil matters is thiqty days. The practice being
adopted is that when a party is aggrieved by a
decision or order of‘any Area Court, he may give

notice of appeal either in the lower court or
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appeal court, It is also allowed for a prospective
appellant to give oral notice of appeal in open court
g or in writing to the registry of the lower court

within the prescribed period.

The legistrar of the lower court, in this
reSpect; shall notify the Hegistrar of the Upper
Area Court in the Judicial Division in which the
Area Court is situated and copies of proceedings
of the case on appeal shall be prepared and sent
by the Registrar of the lower court to the Registrar
of the appeal court after the appellant has paid
all the necessary fees, The Kegistrar of the Upper
Area Court, therefore; shall notify all the parties
in the appeal of the time and place the appeal

shall be heard.

It is to bear in mind that both the provisions
of the Area Courts Edict and the Area Cv:mri:,s..l
(Civil Frocedure) lules are silent with regard to
the procedure for giwing notice of appeal as well
as not specifying thq action to be taken by the
Registries of both 1éwer and appeal courts, This
is a very serious laéuna in the provisions of the

laws which ought to be rectified so that an appellant

may know the proper steps to be taken when prosecuting
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his appeal which should be in accordance with
prescribed laws,

However, there is a provision in the Edict
providing for leave to appeal out of time to any
court upon such terms as the courts shall seem
proper.17 Thus, applications for leave to appeal
out of time may be entertained upon reasonable
grounds being shown. Although section 57 of the
Edict does not say whether or not notice is required,

the rule of natural justice, audi_alteram partem

must be taken to apply unless excluded by the
statute., But it is pertinent to state that the

grant of leave to appeal out of time after inordinate
delay and without adducing any convincing reason

for an appeal court to reopen a case after about

ten years of a lower court's decision would amount

18

to an apparent misuse of judicial power,

Order 1 rule t (3) of the Area Courts (Civil
Procedure) Rules, 1971 provides for the use of
native law and custom in procedural matters in the
exercise of appellate civil jurisdiction by the
Upper Area Court, OSimilarly, Order xi, Part¢1 of



the Rules provide that the Upper Area Court shall
continue to hear a case on appeal in accordqpce
with Moslem practice and procedure as it was
administered or applied in the lower court, But
non-Muslem cases on appeal to the court shall be
heard according to bpe applicable law and procedure
thereto if the court is satisfied that no injustice

will result.

¢+ According to section 54 of the Edict, it is
provided that appeals will lie from a decision or
Order of an Upper Area Court to the Sharia Court of

Appeal in cases involving questions of Muslem

personal law and to the High Court in all other cases,

Therefore, when appealing against a decision or

order of the Upper Area Court to the High Court, the

appeal shall be brought by notice of appeal which

shall be lodged in the lower court within thirty

"
days of the degision appealed from and all parties

-

concerned by the appeal shall be served within that

period.19

But with regard to the Sharia Court of Appeal,
every appeal from the Upper Area Court shall be

entered in the registry of the Sharia Court of

Appeal nearest to the lower court and the Registrar

of the appeal court shall send notice of appeal to the
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court below,zo and every appeal shall be entered
within thirty days from the date of the Order or

decision appealed :against;.'?1

2.1.3 Powers of the Court:

In reviewing or deciding a case on appeal from
an Area Court, the Upper Area Court is emp&wered
to examine the record of proceedings of such court
relative to the matter on appeal before it.22 But
the court should not upset or vary the proczedings
of the court below solely by reason of defective
procedure or procesé. In otherwords, no proceedings,
process or decree issued by the lower court shall
be varied or declaréd veoid merely on the basis of
any defect in procedure or want of form. A corollary
‘to the qbcve principle is that the court shall
decide all matters on appeal from Area Courts
according to substantial justice without undue

regard to technicalities, >

Thus, where the court is exercising its appellate
jurisdiction in givil matters, after rehearing the

whole case or not, it may reverse, vary or confirm



the decision of the'lower court from where the
appeai is brought. !In this respect, the Upper Area
Court has the discretion to make any such order

‘or exe;pise any such pewer as it deems appropriate.zh
However, it is important to point out that this

power given to the court is very wide in the sense

that it is not defined in terms of money value of
the cause,

With regard to the power of re-hearing a case
as given to the court, it means that the court may
re-hear the case by considering the record of the
court below or by hearing all the evidence of each
side. However, it is important to emphasise that
the re-hearing is limited to the original case and,
when taking evidence, generally speaking, no
additional or different evidence is allowed, More-
over, where it is necessary to take evidence of
witnesses again, they should be the same witnesses
who testified at the trial and all of them should
be heard.25 This means that the court is not

allowed to hearn some of the witnesses and to rely

-

for thé rest of the evidence on the record.
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Thus, it is to bear in mind that the duty
of the appeal court is to see whether the trial
court has used correct procedures in arriving at a
decision. That is to say that the concern of the
court is to inquire into the way in which d%sputes
have been tried and decided., Therefore, where a
court of trial unquéstionably evaluates thé
evidence and appraiées the facts, it is not the
duty of an appeal céurt to substitute its own views

for the views of thé trial ccmr-t..z6

However, where the proper findings have not

been made by an area court, the Upper Area Court
may quash the proceedings of such Area Court if it
is considered desirable and order a retrial of such
a case before the court of first instance or before
any other court of competent Jurisdiction.z? The
effect of ordering a trial is to hear the case

afresh and from the beginning and any witness could
be heard.

But the court should have good reason before

ofdering the retrial. For instance, a retrial may
L4

be ordered by the court where it is of the opinion
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that there is an issue that affects the credibility
of the witnesses that makes the decision of the

lower court not sussta:hwlble..‘?‘8 Un the other hand,

n
it is well settled that according to the administration

of Jjustice in our legal system that the hearing of an
appeal does not permit an appeal court to enquire

into disputes, but to inquire into the ways the
disputes have been tried and settled, Thus, the court
should be very cautions in ordering a retrial merely
bectuse there is additional evidence to be heard,
except that if it is of the opinion that such evidence

could not, by reasonable diligence, have been adduced

at the 'c,rial.‘e9

ﬂoreover, where an appeal court correctly admits
additional evidence and it is of the opinion that the
trial court might have reached a different decision
if it has heard that evidence, in this respeqt, the
court should not reverse the decision but order a
retrial.30 This means that in a situation in which
an Upper Area Court had admitted additional evidence
which if it had been ?dmitted initially by the trial
court, the decision arrived at by the latter would have
been different and, thus, the Upper Area Court should
order a retrial of the case before the trial court or

before another area court of competent jurisdiction.



2,2.0 Civil Appeals In The Customary Court Of Appeal:

Generally Speaking, the word 'Law' is defined
as the body of rules which are recognised as
obligatory by members of a given community. A custom,
therefore, is a rule which has obtained the force of
law in a particular district as a result of long
,usage.31 Thus, section 82 of the Customary Cgurts Law

of the Eastern Region32 expatiates as follows:=

Customary Law means a rule or body
of rules which obtains and is
fortified by established usage

and which is appropriate and
applicable to any particular cause,
matter, dispute, issue or question,

From the above definition, it would be clear
that a custom would not obtain the force of law
until it is established among the members of a
particular community. That is to say that customary
law is the established body of rules which have
always been observed by a particular community and
its supposed antiquity is the basis for its authority.
But in most cases the law is more adaptable in a
rapidly changing society than codified or case law

ip that judges applying the law take cognisance of
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the prevailing circumstances and do away with
past judgments which are unsuited to modern
problems.33 In other words, the law is ffhxible
and it is almost always guided by motives of
expediency which shows its unguestionable
adaptability to aléered circumstances but its
individual charactéristics are, in most cases,

unaffected.3L ;

Wlth the above brief background of customary
law, we are now in a better position to appreciate
the main functions of the Customary Court of
Appeal of a state particularly its appellate
Jurisdictien. Under this secticn, therefore,
we shall discuss the historical background, albeit
briefly, of the court, its appellate jurisdiction

and constitution as well as procedures on appeal

to the court.

2.2:1 Historical Cutline:

The Western Kegion (which comprises Uyo, Osun,
Ondo, Ogun, Edo and Delta States) and the Bastern
Region (which includes Anambra, Enugu, Imo, Abia,
Cross River, Akwa-Ibom and Rivers States) had

statutory courts known as Customary Courts,
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In the former chtern Kegion, the Customary
Courts Laws>? established four grandes of Customary
-Courts,.namely: A.B.C. and D, According to the
provisions of the law, all Grades A and B Courts
were to be presided over by legal practitioners and
the courts had appellate jurisdictions in civil
and criminal matters, Appeals lay from thé
decisions of any Customary Court not presided over
by a legal practitioner to the Grade A Courts or
Grade B Courts designated as Customary Courts of
Appeal, Appeals from the decisions of these courts

lay to the High Court,

In 1959 three classes of Customary Courts
were established namely, Grades A, B and C Customary
Courts.36 Appeals from a Grade C Customary Court
and a Grade B Customary Court not presided over
by a legal practitioner lay to a Grade A Customary
Court which had appellate jurisdiction.37 But
appeals from a Grade B Court presided over by a
legal practitioner and from a Grade A Court lay
to the High Court.38

However, by virtue of the Customary Courts

Edigt of 197339 the Customary Courts law with

regard to the Western States was repealed and a
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I

L]

single grade of Customary Courts was established

and appeals from this court lay to the Magistrate's
Court from where appeals lay to the High Court.ho
But it is to bear in mind that this class of single

grade of Customary Courts were established outside

the city of Lagos. '

It is important to point out that with the
creation of states in 1966, the Mid-Western State
was created from the Western Legion and the
Customary Courts Edict of 1966“1 of the Mid-Western

+ "State replaced the customary courts law with regard
to Mid-Western %igeria. The Edict established a
#ingle grade of customary courts with very little
jurisdiction and powers. However, by virtue of
Customary Courts (Abolition) Edict of 19'}’31*2 all

customary courts were abolished in the state,

The Customary Courts Law, 1956h3 of the Eastern
Region established the Customary Courts in that part
of the country. The law established two types of |
customary courts styled as District Courts and County
courts, Appeals were to lie from the former to the
lattér. However, the Military Governor of Eastern

Nigeria ( comprising East-Central, South-Eastern and

Rivers States) made an Edict known as the Customary
i
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Courts (No. 2) Edict of 1966** which provided for the
establishment of District Courts and Customary Courts
of Appeal which was presided over by a legal
prdactitioner and appeals from the decisions of a
District Court lay to the Customary Court of Appeal

and the decisions of the latter on appeal lay to

the High Court of each of the three statesﬁ

In 1969, the South Eastern State Government made
an Edict cited as éhe Customary Courts Lkdict, 1969
which repealed the Customary Courts (No, 2) Edict of
1966 with respect éo the state. The Edict provided

for two classes of bustomary Courts, namely, Customary

Courts of Appeal and Distrjct Courts. But many of

the provisions relating to Customary Courts of
Appeal had been modified and transferred to the
Magistrate's Courts, Thus, appeals lay from the
decisions of District Court to a Magistrate's Court
acting as a Customary Court of Appeal from where
appeals lay to the High Court.b6 With regard to the
East Central State, however, the Customary Courts
were abolished by the Magistrates Courts Law
(Amendment Edict, of 1971%7 and section 43 (1) of the
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law provided that the Magistrates' “Burts were
required to administer the Customary Law prevailing
in the area of jurisdiction of the courts or the law

binding between the parties.
#

Generally speaking, the Customary Court systems
b%ve been reformed especially with regard to the
control and supervision of the courts as well as
their appellate jurisdictions, Thus, the 1979
Constitution (as amended) permits any state that
requires a Customary Court of Appeal for the state
to establish onchs and such a court, when established,
shall exercise appellate and supervisory jurisdiction

in civil proceedings invelving questions of customafy

law only.l’9

Moreover, the House of Assembly of a state that
establishes the Customary Court of Appeal has been
empowered to make laws for the exercise of the court's
appellate jurisdiction in civil matters.50 ght in the
absence of the House qf Assembly the Judicial Advisory

Committee may prescribe laws for the court.51



34

- Appellate Jurisdiction

The appellate. jurisdiction of a Customary Court
of Appeal of a state is set out in section 247 (1) of
the 1979 Constitution which provides that the Court
"shall exercise appellate and supervisory jurisdiction
in ecivil proceedings involving questions of
Customary Law." This means that a State Customary

* Court of Appeal does not have original jurisdiction
in civil proceedings involving questions of
Customary Law nor does it have the power to exercise
any abpellabe; d}iginal or supervisory jurisdiction
in eriminal causes or matterg for such jurisdiction
will be contrary to the pro;isions of the

' Constitution.52

However, reading sub-section (1) of section 247

-

g%njunctivuly with section 247 (2) of the 1979
Constituticon, the que&tion that readily comes to mind
is: Would it be proper to say that sub-section (2)
has given a State House of Assembly power to enlarge
the jurisdiction given in sub-section (1)? For the
purposes of clarification on this issue, we provide

section 247(2) as follows:=



(2) For the purposes of this section,

a Customary Court of Appeal of a

state shall exercise such jurisdiction
and decide such questions as may be
prescribed by the House of Assembly

of the State for which it is
established or by the Advisory Judicial

Committee,

Before answering the above question, it is
very important to emphasise that when interpreting
constitutional provisions conferring a right of
appeal that should be done in a liberal manner,53
Yind such provisions cannot be read in isolation

where they are qualified by some other considerations.54
| Therefore, the interpretation should be done with a
view to giving them their,ordinary and natural meaning

Jgn order to implement the intention of the legislature.55

Thus, the clear interpretation of sub-section (2)
is to give the Customary Court of Appeal of any state
apﬁellate and supervisory Jjurisdiction in respect of

- Customary Law in civil matters only. This shows that
the power granted the State House of Assembly or the
Advisory Judicial Committee to make laws for the
coust in sub-secfion (2) is limited to the jurisdiction
granted in sub-section (1) of section 247 which is
very definite; categorical and unambiguous, fhe state

* legislature therefore, cannot go beyond the limits
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of its legislative powers to make provision for
appeals as of right in matters contrary to what
sub-section (1) prescribes. In other words, any
law made by the state legislature which is contrary
to what has been prescribed in sub-section (1) is,
doubtlessly, inconsistent with the provisions of

the constitution and, consequently, null and void,

2.2.3 Consbitution.of Customary Court of Appeal:
1

.
A state that es;ablishe% a Customary Court of

Appeal is empowered, aécording to the 1979 Constitution,

to prescribe the number of Judges for the court for

the purpose of exercising its appellate jurisdiction.56

Thus, the question to ask is:= Would the court be

properly constituted if it had a single Judge sitting
.?as Customary Court of Appeal of a State? To answer

this question, it is worthwhile to look at the
provision of section 248 of the Constitution which is

provided as follows:-

2,8, for the purpose of exercising any
jurisdiction conferred upon it by this
constitution or any law a Customary
Court of Appeal of a state shall be duly
constituted if it consists of such
number of Judges as may be prescribed

by law for a sitting of the court.
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From the above Constitutional provision,
apparently, a state could enact a law with regard
to the number of Judges who would duly constitute
the court for the purpose of exercising the court's
appellate jurisdiction irrespective of whatever
. number prescribed. But on broader and wider
interpretation of the gection with a view to
implementing the intention of the legislature, the
section had intended a minimum of twe or more
Judges to sit in a Customary Court of Appeal
before it could be properly constituted., That is
to éay that a single Judge sitting as Cugtomary

Court of Appeal of a State cannot duly constitute

the court.57

The above assertion would be clearer wien one
reads section 248 along with section 243 of the 1979
Constitution. It is obvious that section 248 empowers
the state legislature to make laws with respect to
the number of judgeé that would make a Customary
Court of Appeal properly constituted whereas section 243

providéé a minimum number of two Judges (Kadis) below

which the Sharia Court of Appeal could not be properly

constituted,
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According to seétions 214, 232 and 248 of the
. Constitution, all the superior courts of record
as established under section 6(5) should consist
of more than one Judge when exercising appellate
Jjurisdietion., Therefore, it must be the intention
« of the constitution to make a Customary Court of

wr gt
Appeal to consist of more than one Judge.

In other words, a provision in a constitution
cannot be read independent of other incidental
consider&tions58 and it is clear from the provisions
of the Constitution that the superior appellate

" courts of record be multi-members courts and
obviously the Customary Court of Appeal cannot be

an exception in this respect,

Therefore, for the reasons that the Constitution
is an organic scheme to be dealt with as an entirety
and to be interpreted liberally, the phrase "such
number of Judges" in section 248 should be given
liberal interpretation in order to bring it in line
with the other appellate courts established by the
Constitution so that the Customary Court of Appeal
will'be duly constituted by more than one Judge so
as to fulfil the object and purpose for which the

court is established under the Constitution,

' :
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.,
2.2k Procedure on Appeals:

According to section 249 of the 1979 Censtitution,
'the procedure on appeals to the Customary Court of
Appeal of a state shall be in accordance with the
provisions of the Constitution or by any law that
prescribes rules of procedure for the court, DBut
such rules of procedure shall be conferred on the
court in the light of section 247(1) of the
Constitution which provides that the court is vested
only with appellate and supervisory jurisdiction in
civil proceedings involving questions of Customary
Law. This means that an aggrieved party may appeal

from the decisions of customary courts to the Customary

Court of Appeal of a State in civil matters involving
Customary Law.

Generally speaking, those states that have
complied with the provisions of section 245()) of
the constitution and established Customary Courts
of Appeal have enacted Customary Courts Hules to
regulate procedure on appeals to the courts., Thus,
the general practiceﬁin these courts is that any
party aggrieved by a .decision or order of a Customary,

Court, may, within thirty days of the date of such
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decision or Order, appeal to the Customary Court of
Appeal of the Otate in civil matters involving
59

questions of Customary Law.

What obtains in practice is that any person who
wishes to appeal against the decision or order of a
Customary Court should notify the trial court in

'writing of his intention to appeal before the
expiration of thirty days from the date of the

® decision or order. However, the prospective
appellant must fulfil all conditions precedent before
his grounds of appeal can be forwarded to the appeal
court together with the record of proceedings of the
court on the case. Some of the conditions include
payment of money into the court especially depositing
a sum of money to cover the cost of making up and

transmitting the record of proceedings to the Appeal

Court,

P 5, Powers Of The Ccurt:

Where an appeal is properly before a C%Ftomary
Court of Appeal, the court has power to inspect the
records or books of the customary court relating to

the appeal.60 But it should be borne in mind that

L}
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,, the appeal court shall not nullify any decision due
-to defect in procedure or want of form, instead, the
court shall decide all matters on appeal according

to substantial justice rather than giving undue

regard to technicalities.61

¢ As regard? the condition cof appeal out of time,
the court has power to enlarge time within which to
appeal subject to any law of rules of court for the
time being in forée regula;ing the practice and
procedure for that court with respect to appeals.62
This follows that where such rules do not contain a
provision for appeal out of time, there could be no

power to authorize an appeal to be lodged out of time,

Looking at the powers granted the court by the
constitution, section 247(1) clearly and unequivocally
restricts jurisdiction of the Court to appellate and
supe?visory jurisdiction in civil proceedings involving
questions of Customary Law and sub-section 2 of section
2L7 merely allows a state legislature to qucify the

{

naﬁﬁqe of civil proceedings with regard to Customary Law



in respect of issues pertaining to marriage, infant,

guardianship of an infant, inheritance etc,

Thus, the supervisory power of the court is
limited to the matters we have listed aboveB In
other words, the court does not have competence in
matters other than tﬁose involving customary law as
well as being incompetent to supervise such other
matters. For instance, the court has no power to
-entertain a suit in ?and matters because the Land
Use Act, 1978, a statute, is the law governing land
matters, Similarly, the court has no power to

entertain any matter arising from a statute such as

Penal Code or Criminal Code because it is a matter
L ]

outside the jurisdiction of the court.

This shows that a State Customary Court of
Aﬁpeal has no jurisdiction original appellate or
supervisory in criminal causes or matters. Moreover,
the court has no original jurisdiction in civil

proceedings involving questions of Customary Law.

P
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The above asqerbions could be understood when
one looks into the provision of section 224(1) of
the Constitution which states that an appeal lies
as of right in civil proceedings from a Customary
Cpurt of Appeal to the Court of Appeal with regard
to any question of Customary Law and such other

matters as may be prescribed by an Act of the

National Assembly.

Thus, in the absence of any other enactment
from the National Assembly in this respect, it does
follow that the jurisdiction of the Court of
Appeal to entertain appeal from the Customary Court
of Appeal is limited to matters of civil proBCeedinga
before the Customary Court with respect to questions
of Customary Law onl%. However, as a Superior Court
of record under the Constitution which exercises all
the powers of such a:court, subject, of course, to
the law of the Housc'of Assembly, the decisions of
the Customary Court of Appeal in civil proceedings
involving questions of customary law are binding on
lower courts and it possesses the capacity to lay

down rules which are of quotable authority.63
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3.0 CIVIL APPEALS IN THE HIGH COUKT: A

High Coufts have powers of appeal over certain
subordinate courts and éhey have minimal jurisdictional
limits because they heaﬂ appeals [rom the subordinate
courts in‘civil matters .as may be prescribed by any
wriﬁten lawn1 These courts exercise appellate
jurisdiction at the state level,

In this chapter, we sh3all deal with briefl hictory
of the High Court, its applicable legislation,
procedural matters, how to take additional evidence on

appeal and powers of the court.

3.1 Historicsl Outline

With the introduction of Federalisw in Nigeria in
1954, the pre-1954 Supreme Court was restyled High Court
and each Region was empowered to establish its own High
bourt including the Federal territory (i.e Lagos].2
Although section 177 of the 1963 Constitution gave the
High Courts direct access to the Supreme Court with
regard to appeals, by virtue of section 3 of the
Constitution (Miscellaneous Provisions) Decree No, 27 of
1967 and the Court of Appea.. kdict No., 15 of the same

year, the Western Nigeria established a Court of Appeal
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which heard appeal from the High Court of the
Hegion. But in 1976 this court was abolished
"and each state of the Federation was empowered

to establish a High Court.->

It is important to emphasise that every High
Court in Nigeria is of co-ordinate rank with the
others and also with the former Supreme Court.h
This means that the courts cannot bind each other
but a High Court accepts the decision of another
High Court and such a decision is considered as
representing the law, with a strong persuasive
effect.s However, when a High Court of a State
sits as a Court of Appeal and it is constituted
by two or more judges as it is in the Northern
States, its dccision, therefore, bind a judge of
the High Court sitting as a court of first
instance.6 The High Ceourt' heard appeals from the
decisions of the Magistrates' Courts and those

bf the native courta.?

By virtue of section 236(1) & (2) of the 1979
Constitution, the High Court has power to exercise
appellate and supervisory Jjurisdiction in Civil
causes or matters on the District Courts (in the
Northern States), the Magistrates' Courts (in the

Southern States), other subordinate courts,
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any Tribunal or Board as may be provided in an
enactment provided such enactment is not

incensistent with the provisions of the Constitution,

3511 Applicable Legislation:

The applicable legislation in each state of
the Federation with regard to appeals from fhe
Lower Courts to the High Courts is as enshrined
in the respective States' High Court Laws,
District Court Laws,'and the Magistrates' Court
Laws as well as the unified civil procedures of
the High Court of 1988, For instance, States in
the Northern part of the country8 apply the High
Court Laﬁ, Cap 49, in the 1963 edition of the Laws
of Northern Nigeria and the District Court Law,
Cap. 32 as contained in order 26 of the District

Court Civil Procedure itules, No. 14 of 1960.9

Thus, section 43 of the high Court Law and
section 75 of the District Court Law State the
rules governing appeals from District Courts to
the High Court. Similarly, sections 37 to 38 of
the High Court Law and section 71 of the District
%ourt law prescribe the power to hear appeals from

the District Courts to tae High Court., Also

section 54 of the Area Court Edict, 1968, provides
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that the High Court shall hear appeals from decisions
of the Upper Area Court in civil matters with the
exception of cases involiving questions of Muslem
Personal Law, The general provisions relating to
appeals, therefore, are contained in section 61 of
the High Court Law and sectiocn 76 - 77 of the

Listrict Court Law.

In the Lastern part of the country, the states
Chere10 operate the High Court law Cap. 61 in the
in the 1963 edition of the laws of the LEastern
RNigeria and the Magistrates' Courts Law, 1!
Section 32 of the High Court Law confers jurisdiction
on the High Court to hear appeals in civil cases and
matters from the decisions of the Magistratces Courts
given in ﬁhe exercises of their original jurisdiction

whereas section 33 gives the High Court power to hear

appeals from other subordinate courts as may be provided

¢

by an? written law, |
In the Western zbne,Tz the applicable legislation
is the High law Cap. 44 of Western Nigeria as well as

the Magistrates' Courts Law, Cap. 74
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. of Western part of the country. Sections 17 and

18 of the High Courts Law confers Jurisdiction on
the High Court to hear appeals from Magistrates®
Courts. Sections |} and 6 of the Magistrates' Court
Law contain procedural provisions for appeals to

" the High Court in civil c¢ases and malters f{rom the

decisions of the Magistrates Courts,

The Lagos High Court Law, Cap. 52 of 1373 in
sectioﬁ 28 of the law, the High Court has power to
hear all appeals from the decisions of the Magistrates
Courts in civil proceedings.' Section 31 states
the power of the High Court in civil appeal and
section 29 provides that in the exercise of its
appe%late Jurisdiction the High Court shall be
constituted by a single Judge but where three Judges
sit on an appeal, the majority decision shall be

the decision of the court.

, In Delta and Ed9 States the applicable
lééislation is the High Court Law Cap. 65 of 1976
and the Magistrates'fCourt Law Cap. 97. In sections
.18 and 19 of the Higﬁ Court Law and section 6l of
the Magistrates' Court Law, the High Court is

empowered to hear appeals from Magistrates' Courts

exercising original or appellate Jurisdiction,
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Furthermore, the High Court has Jurisdiction to
héar appeals from other subordinate courts in a state
as might be prescribed by any law in force in the
atate.13 Thus, the constitution has empowered the
High Court to hear appea;s from Area Courts and
Customary courts from time to time as might be
prescribed by the House of Assembly of the State,
This is in view of the fact that the High Courf
has minimal Jjurisdiction limits with regard to the
type of subject-matter that comes before it, In
this respect, the High Court has power to exerclise
its appellate or supervisory Jurisdiction on
lower Courts and 1t may, in addition, exercise
other Jjurisdiction as may be conferred upon it by

I

law,.

With regard to the Federal High Court exercising
1ts'appellate Jurisdiction, clause ten in the first
schedule to the Income Tax Management Act 1961
provides that the decision of the Joint Tax Board
is appealable to the Federal High Court. Thus,
the court exercise Jjurisdiction throughout the
country on Federal Government fiscal matters as

specified in the Federal High Court Act of 1973,
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It is to bear in mind that with effect from
18t October, 1979 the Federal Revenue Court has
been restyled the Federal High Court.15 The Act
~of the court confers appellate jurisdiction on
the court in respect of nmatters within its
exclusive Jurisdiction pertaining to the revenue
of the Government of the Federation. Thus,
Section 27 of the Act provides that appeals lie
to the Federal High Court from Magistrates' Courts
which include District Courts of the Northern
States. However, experience has shown that most
appeals that lie to the Federal High Court come
from tax appeals fromthe decisions of Boards of
Customs and Excise. In the absence of any
légialatiqn or rules of practice, the Federal
High Court would be duly constituted by a single

Judge even when exercisirg its appellate Jjurisdiction,

3.1.2 Procedure For Appeals:
Section 236 of the 1979 Constitution provides

for rights of appeal to the High Court but such
rights are to be conferred expressly in an

enactment provided such ¢nactment is not

inconsistent with the provisions of the constitution,

Thus, any aggrieved person may appeal to the High
']

Court in respect of any civil case or matter with

16

17
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the date of such decision us well as the grounds of
a'ppeal.z1 It would be an abuse of the'process of
court for an appellant to _.odge an appeal without
grounds of appeal with a view to causing delay in the
execution of judgment.22 The appeilant should
speclfy whether the notice partains only to a part
qf the decision, otherwise, he shall be taken ﬁo

by complaining of the dgciuion as a whole.23 The
address of the appellant snall be stated and it
shall be within the Judicisl Division in which the

lower court appealed frém is situsted.

‘ It is the duty of %he Registrar of the Lower
Court, aft=2s payment by thy appellant of fees with
regard to the preparation of the copies of the
proceedings to prepare, within thfee months of the
decision appedled from, ai: many certified copies of
the proceedings required, l'or the consideration of

a4

the appeal, as there are p:irties on record,

However, 1f the appellant lails to make the deposit

of the sum of money reguirc¢d of him within the time

stipulated, the appeal may 2e struck out. 25 But / cw
.where the appellant has paid all the fees require&‘gf

him, the Registrar of the lower Court shal nqdﬁare
. | W&
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the copies of the proceedings as per the number
required and send the same to the Registrar of
the High Court in the Judicial Division in which
the Lower Court is situated within seven days

of the preparation and it is the Judge of that
Division that shall decide the appeal.’® This
is to promote the speedy heai*ing of an appeal.
In this respect, the Registrar of the High Court
shall supply the Respondent with a copy of the
proceedings and the day fixed for hearing of
the appeal.27 The appeal is heard by at least

one Judge of the High Court.28

The time prescribed for filing an appeal or
service of the notice of appeal may be enlarged
?y the High Court as the court may seem fit
after the appellant has given notice to the
respondent for such enlargement of time.29
However, if the appellant did not apply for
enlargement of time within tne time prescribed,
the respondent, may apply te the High Court to
strike out the appeal after notifying the appellant
of his intention to file the application or

extent the time for satisfactory reason.30
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Furthermore, after the expiry of the time to file

an application and no leave for extension of time
was sought and obtained, the High Court may hold
that the appeal is incurably defective.31 Similarly,
is a situation in which the appellant is unable to
obtain the Jjudgment of the lower court for the
purposes of framing his notice of appeal within

the time prescribed, the High Court may not extend
the time for giving notice of appea1.32

Where the appellant fails to appear in court
on the day of hearing or at any adjournment of the
case, the court may strike out the appeal and, as
a result, affirm the decision of the Lower Court,
except if sufficient cause is shown with a view to
convincing the court to order otherwise.33 If the
respondent appears, the appellant shall bear the costs
of the appeal, provided the court does not think
otherwise. However, where the respondent does not

appear, the court shall use its discretion in

fixing coats.Bh

It is to bear in mind that where the appellant
appears in court to presecute his appeal, the court
I..-.urmll proceed to hear and determine the appeal on

its merits whether or not the respondent appears
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unless it is proved to the court that the appellant
has not complied with the laid down rules

pertaining to the hearing of an appeal, in which
case, the court shall diamiss the appeal and

affirm the decision of the Lower Court. It is to be
emphasised that, generally speaking, when an qrder
of dismissal of an appeal Iis given that indicates
that the appeal has been finally disposed of. On
the other hand, when a court strikes out an appeal
Fhat means that the appeal may be re-listed provided
the High Court does not expressly affirm the
decision appealed against and, consequently, an order
has been drawn up and entered which indicates that
the appeal has come to an end, as far as the High
Court is concerned, and it has mo Jurisdiction to

35

re-open the matter,

However, Order 43, rule 24(4) provides that
where an appeal is dismissed, the appellant may,
by leave of the High Court, take further step or
proceeding for re-~instatement &f the appeal within
a month of such dismissal upon application by motion
on notice and the application may be granted on

such terms as the court may deem fit,
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¥

' An appellant is only entitled to be heard
on the grounds of appeal contained in his notice
of grounds for appea1.36 Hoewever, the appellaﬂ{
may seek and obtain the leave of the High Court
to amend the notice of aﬁpeal in order to vary
or add other grounds forfappeal than those contained
in the notice. Similarly, eny error or defective
statement in the grounds of appeal may be amended .
so that the appellant may be heard and this is
sequel upon such conditions as the court may direct.37
The respondent 1s entitled 1.0 request the court
on grounds different from those stated by the court
below and he snall attach a clear statement of
the grounds to the notice which shall be filed in
the High Court within 1l days of service on him of
the appellant's notice and grounds for appeal.
The appellant or his legal representative shall be
served with the notice and jrounds for appeal of
fhéircspondent.jg The respondent may also in the
grounds of appeal, challenge any part of the

Jjudgement of the court below.39

However, the respondent is not entitled to
abject any defect or error to the summons or other
process of appeal which could have been amended 1if
chalienged at the lower court and neither can be

object to any difference between the summons and
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any other process in the Lower Court unless if
hc,shows that he was thereby deceived or misled
.in which case the High Court may refer the case
back to the court below for retrial or to make
an order for disposing of tne case on its merita.ho
On the other hand, a defect to the notice of
appeal which has been objected to by the respondent,
after showing sufficient cause by the latter,
may be emended by the High Court on such terms
i1

as it deems Just.

It is discernible, therefore, from the above
rules that the High Court has power to allow an
appellant to correct,any errors in the process of
setting for his grounds of appeal, or as it
relates to the notice of appeal or in respect of
the recognizance he is expected to enter into,
Moreover, if the defects or errors pertain to the
proceedings of the Lower Court, the High Court, may
refer the case back to £he court below with a
direction to re-hear an& determine the case or to
reverse the decision appealed from.hz or to make
such-other crder with a view to disposing of the
case as Justice may demzmd.:l3 But it is the duty of
the High Court to emphasise to the parties concerned

Ll

the exercise of due diligence in processing appeal,
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3-1 . 3 Additional EVidEnC e

Generally speaking, additional evidence will
not be allowed to be adduced on appeal provided such
evidence could not, by reasonable diligence, have
been e2dduced at the trial.h5 Howevar, the High Court
has power to order additional evidence to be taken
~where it may consider 1t necessary either by ..
ordering suﬁh evidence t¢ be adduced before it on a
particular day or by fef&rring the case back to the
lower court to take such rvidence as may be directed

_ .
by the appellate cou:t.Ld

Cn the other hand, e High Court will not
.refer a “ose back to the .ower Court lor evideuce 4o
be adduced on a point wh 'h was nmt raised at the
trial,k? Similariy, if oqadoencs was avallable st
the time of +“rial snd du to lack of unarcisc of
reasonable diligence the »wvidence was not adduced,

the High Court in ite appellate capesity will nov

i

Erant a new trial with g riew Lo adducing such evidomce,”

It is to bhear in minnl that where svidence becsme
"available after Llie part s have ¢losed their ¢ases
Wat before Judgment, it cnnnnot be regarded gz evicience

which was available at the trial and the appellate
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court will allow such eviderce to be adduced.
Tﬁus, when the Lower Court is directed to take
additional evidence, it shall take the evidence

as directed and certify such evidence to the High
Court which shall thereupon proceed to determline
the case.so Wwhen the addit.onal evidence is
adduced, the appellant or his legal representative
shall be present and such evidence is considered

as being taken at the trial before the court below.51

3.1.4 Powers Of The Court:

The High Court has bowcrs to order the payment
of costs according to the avent of the appeal
on Jjust terms.52 Also security for costs may be
ordered where appropriate upon application on notice
by motion supported by affidavit and the deposit
or security shall be made within the thme limit
ordered by the court otherwise the appeal shall be
dismissed.53 Thus, where tliec appeal is dismissed
the respondent is entitled to all reasonable costis
occasioned by the appeal.sh However, by the leave
of the High Court the appellant may apply by
motion on notice within one month of such dismissal,

1.55

for reinstatement of the appea
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The decision of the Hizh Court in respect of
an appeal shall be certifie? to the Lower Court in
which the decision appealed against emanated and
'th; Lower Court shall comply with the Jjudgment
accordingly.56 The Jjudgment, therefore, may be
enforced by the Lower Court or by the High Court
as may be most expedient.57 It is to bear in ﬁind
that an order from the High Court directing the
court of trial to enforce a judgment must be
carried out by the latter court.sa This is in
view of the fact that after the pronouncement of
the judgment of the High Ccurt, the trial court
has the same jurisdiction and power to enforce

any decision of the High Ccurt in respect of the

appeal.sg

3.2 CIVIL APPEALS IN SHARIA COURT OF APPEAL:

The Sharia Court of Appeal is a superior court
of record under the Constitution of the Federation
and the court shall have ail the powers of a
superior court of record subject, of course, to
the law of a State House of Assembly.60 It has
appellate and supervisory Jjurisdiction in civil

pro¢eedings in respect of Islamic Personal st.61



Thus, as a suﬁerior court, of record, it has the
power to lay down rules of Islamic Law in Civil
Matters relating to Perao;al Law which are binding
on Lower Courts and such fules should be of

quotable autnority.

Under this section, we shall examine brief
history of the court, the ap-licable 1igislatioﬂ,
its appellate Jurisdiction e:)d the procedure for

appeal.

3.2.1 Historical Outlihc:i

On Spetember 30, 1960 t e Sharia Court of Appeal
was established to replace the Muslem Court of
Appqal, by virtue of the Sh:iia Court of Appeal
Law No, 16 of 1960, Thus, i.1e court was Lo hear
appeals from native courts sal Ccases invelving Musliem
Personal Law.

According to the Law, “he court was direéted
to apply, principaliy, the i'wslem Law of the
Maliki School as customaril) interpreted at the place

where the court at first insance heard the case.

By viitue of the Area (ourts Reform Act of
1968, the Notive Courts werc restlyled Area Courts

which had Jjurisdiction in Muslem Civil Matters,



€5

Appeals from the Upper Area Court lic tc the Sharia
Court of Appeal in questions involving Muslem
Personal Law only. However, the Sharia Court of
Appeal has Jurisdiction to punish a person summarily
for the offence commonly known as contempt of

cbur; except if such a person is punished under the

provisions of the penal code for the same offence or

omission.62

The 1979 Constitution has upheld the appellate
Jurisdiction of the Sharia Court of Anpeal in
matters involving Muslem Personal Law and each
state of the Federation has been smpowered to

establish such a court if required.

At this Juncture, it is worthwhile to mention
that in 1976 there was an Area Court Reform
Committee set up by the Federal Military Government
and in its report to the Government recommended,
among other things, that "The Sharia Court of Appeal
Law1should be amended to confer Jjurisdiction on
the Sharia Court of Appeal to hear appeals in all
civil matters emanating from Area Courts where the
applicable law is Islamic Law." The Government
accepted the recommendation and, thus, a decree

No. 26 of 1986 was promulgated by the Government in
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order to confer jurisdiction on the court to hear
appeals in all Moslem Civil Matters, However, in a
certaln case,63 the court ol Appeal held that the
Decree did not enhance or eblarge the jurisdiction of
the Sharia Court of Appeal because sub~section (2) of
section 2442 of the 1979 Constitution defines and
delimits the Jurisdicti&n of the court to those matters
80 enumerated and specified. In essence, according
to the Court of Appeal, the amendment did not serve the
purpsse for which it was intended and, thus, the
Shaeria Court of Appeal still exercises appelate and
supsrvisory Jjurisdiction In civil proccedings invelving

gquestions of Islamic Personal Law. This 13 the position

of the law as of now,

3.2.2 Applicable Legislation:
By virtue of section 20 (1) of the 1979 Constitution.

It is providad that any state of the Federation that
requires it shall have a Shﬁria Court of App=al for that
State and the court is subject to the law of the State.6k
This means that every state House of Assembly (or its
eduivalent) that has qstablished a Sharia Court of Appeal
has been empowered to make fules for the practice and

procedure of the ccurt.
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However, the applicalle legislation is the
Sharia Court of Appeal:Law No. 16 of 1960 which
established the court in the Northern Region (now
Northern States). Section 3 (1) of the law provides
that the éharia Court of Appeal is a court for the
hearing of appeal from native courts (now Area Courts)
in respect of cases involving Muslim Personal Law.
Sections I} and 5 provide for the constitution and
qualifications of the Sharia Court Judges who should
be a Grand Kadi, a Deputy Kadi and three other Judges
learned in tne Sharia, EBut the 1979 Ceonstitution
provides that the court spnll be duly constituted

.
if it consists of at leas. two Kadis of the caurt.b’

section 6 deals witt the tenure of office of
Judges and section 7 prov .des that the Grand Kadl
shall be the president i the court and his depuly

ahiall preside in his abse ce. The Jjurisdiction of
the court is contained i1 sections 10 and 11 and provide
that the court shail hav. Jurlisdiction to hear and
determine anpeals from a:'ra courts and the Sharia
Court shall have all the powera, authority and
Jurisdiction of every Ar:a Court of which

judgment, order or decision is subject of an appeal

to the court but it has no original Jjurisdiction in
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any cause or matter except that it has power to

review cases reported to it.66

. Section 14 statesfthat in the exercisé of its
jurisdictidn, the court 5h511 administer, observe
ahd enforce the observance of the principles and
provisions of the Muslem Law of the Maliki Schcol
as customarily interpreted at the Area Courts where
the trial at first instancs took place, the
provisions of the Sharia (ourt of Appeal Law, 1960,
the provisions of the Are: Court with regard to
Muslem Personal Law as chL as the principles of

natural Jjustice, equity an.d good conscience,

U The court shall hol&?;essions from time to time
at such places as provided by Regulations of sessiona.h?
Howevcr, the Grand Kadi b been enpowered to
dispense with holding of . session aboul to be held
at any place if there Is 1o business or no
substantial smount of bus:ress to be transacted'ﬁa
Generzlly, section 19 to [ % deal with representation
of parties and officers o the court., Although
saction 20 (1) of the law .rovides that no legal
.practiticner shall appear ' 2 behalfl of any party

before the court, this section has been superceded

i
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. r ]
by a section of the Constitution which entitles every

person to have a legal practitioner of his choice
#

to act for or assist him before any court in Nigeria.69

. Sections 21 to 24 deal wath officers of the court
- and their responsibllities and section 25 pertains
to the powers of the (Grand Kadi ta make rules of

#

Thus, in exercise of the powers conferred upon

court,

him, the Grand Kadi, in 1960, made rules of court which
came into operation on the 10th day of November, 1960
and to be cited as the Sharia Court of Appeal Rules
1960. It is important t5 point out that both the
Sharia Court of Appeal Law, 1960 and the Sharia Court
of Appeal Rules, 1960 have been incorporated in the

Law of Northern Nigeria, No. 23 of 1563. The law is
contained in volume 3, pages 1933 to 1941 whreas

the Rules are in volume 5, pages 1275 . to 1286 of the
1963 laws. ; |

i
3.2.3 Appellate Jurisdiction of the Court;

‘ The jurisdictioﬁ of the Sharia Court of Appeal

is provided under secticn 242(1) end (2} of the 1979
éonstitution, section 10 and 11 of the Sharia Court

of Appeal Law,1960 and cection 54 (1) of the Area Courls

(Amendment) Edict, 1979 (of Sokoto State),
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The combined effect nf Lhese legislations,
therefore, in that the Sharia Court of Appeal is only
competent to decide éppeal cases Iinvolving Muslom
‘Personal Law. This means that the court can exercise
such appellate and supervisory Jurisdiction in
civil proceedings involving questions of Islamic
Peréonal Law with regard to marriage, divorce, family
relationship, guardlanship of infants, inheritanne

wakf, gift or will. It i: clesr that those items
'
énumerated under section 242 in paragraphs (a) to (c)

of sub-section (2) of the 1379 Constitution are the
only matters regarding civil appeals from the Area
Courts that the Sharia Court of Appeal has Jurisdiction
-to entertain. i o g

All other cases of Muslem Civil appeals, apart
from those enumerated ébove. are to be heard by the
High Court of a State.70 But section 63(1) of the
High Court Law (Cap. hb) L.aws of Northern Nigeria,
1963 provides that where <the High Court would hear
‘appeals Trom Area Courts sn Islamic Civil Law of
transaction, it should be constituted by three Judges,
two of whom should be Judzes of the High Court and One

of whom should be a Judge of the Sharia Court of

Appeal.
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This is in view of{thelfact that there is &
great Jisference between the Islamic Law/Procedures
as ‘applied by the Sharié Ceurt of Appeal and the
Common Law/Procedure aa‘apylied in the High Court,
In order to correct this sromaly, the joint sitting
wag meant to provide a person learned in Islamic Law
with a view to conforming 10 the rule of Justice.
However, the Court of Appeal held that the joiﬁt
sitting was inconsistent with section 238 of the

1979 Constitution and to the extent of the

n This

inconsistancy null, void and of no cffect.
is due teo the fact that the section deals with the
constitution of the High Court of a State and it
dots not include a Sharia Court of Appeal Judge with
reazpect to the exercise of its jurisdiction under

fhe Constitution,

In view of the ubove development, however, there
had been persistent demands from some people
particulafly the Kadis of the Sharla Court of Appeal
in the Northern States for enhancement and enlargment

of the Jurisdiction of the Sharia Court of Appeal to

include all cases tried by the Area Courts where Islamic

Law and proéedure was applied. In 1976, therefore,
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an Area Coufts ﬁeform Committee was set up by the
Federal Military Government to advise it, among other
things, on the jurisdiction of the Sharia Court of
Appeal. The committee, thus, reccommended to the
Government, among others, that the Sharia Court of
Appeal law should be amended to confer jurisdiction on
the Sharia Court of Appeal to hear agppeals in all
civil matters emanating from Area Courts where the

- applicable law is Islamic Law.

! Although the Goveranment accepted the recommendation
of the committee, it was not implemented until in 1986
under the constitution (Suspension and Modification)
{Amendment) Decree No. 26 of 1986 which came into
operation on the 20th of November, 1986.72 The Decre
attempts to enlarge the Jjurisdiction of the Sharia Court
by deleting the word "Personal® wheregever it occurs
after the word "Islamlc* under sections 217,223 (1),
226 {(a), 2117 (3) and 242 of the 1979 Constitution so
that the expression now in ull the sections is ®"Islamic
Law" instead of "Islamic Personal Law.®

Théjquestion now raisel 1ls whether, by virtue of

this decree, the Sharia Court of Appeal ¢an exercise

such appellate and supervisory jurisdiction in all civil
1

k]
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proceedings involving question$ of Islamic Law which
%he court is competent to decide irrespective of
_the fact that section 242 (2) (&) to (d) of the
Constitution contains well defined items pertaining
to Islamic Personal Law which the Decree left intact?
In its judgment the Sharia Court of Appeal of the
Plateau.and Benue States held that irrespective of
the fact that sub~sectior. 2 of section 2h2 paragraphs
(a) - (d) has been left untouched and enumerated
. only Islamic Personal matters, the real effect of
the amendment is in paragraph (e) of sub-section 2
which has enlarged the jurisdiction of the court to
enteréain any question ol Islamic Civil Law provided
that the parties to the g;se have requested the |
court of first lnstance to apply the Sharia :
73 ¥

principles ‘in their matters,
;
However, the Court of Appeal in a certain case ™

over ruled the above Judgment and held a contrary

view to the effect th?t the Decree does not enhance
or enlarge the jurisdiction of the Sharia Court of
. Appeal begause sub~-secticn 2 of section 212 defines
and deligits the Jurisdiction of the court to those

matters s0 enumerated anc¢ specified. The court went
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on to add that all what has been provided in the
Decree is simple the deletion of the word "Personal"
wherever it occurs after the word "Islemic" so that
the expression in respect of all the sections
concerned .is "Islamic Law® instead of "Islamic
Personal Law". Thus, the amendment does not serve
the purpose for which it Is Intended because It has
left untouched the specific Jjurisdiction of the
Sharia Court of Appeal and, therefore, the court's

Jurisdiction remains limited to those items

enumerated under section 242 (2) (a) ~ (d).

But the bone of contention in this matter is

whether section 2442 (2) (e) of the Constitution has
yidened the jurisdiction of the Sharia Court of Appenl
to ™any othier guestion" c¢f Islamic Law not specified

in section 242 (2) (a) = (d). The section provides

as follows: -

2h2 (2) For the purpose of sub-section 1
of this section, the Sharia Court of
Appeal shall be competent to decide -(e)
where all parties to the proceedings
(whether or not they are Moslems have
requested the court that hears the case
in the first instance to determine that
case in accerdance with Islamic Personal
Law, any other question® (underline mine)

It is clear that the expression "any other question®
is used in relation Lo the matters specified in
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paragraﬁhs (a) - (d) and, in any view, by deleting
tﬁe word "Personal" whenever it occurs after the word
'"Iélamicﬂmin the section involved, the intention of
the legislature in respect of the Constitutional
amendement iz to widen the Jjurisdiction of the Sharia
court of Appeal to include "any other questionm of
Islamic Law civil proceedings not enumerated in
section 242 (2) (a) - (d) provided the parties to
the procredings have'requested the court of first
‘instance to determine the case in accordance with

the principles of Islamic Law.

! I hold the above vi;w considering the fact that
the legislative history btebhind the constitutional
‘amendment shows that the :intent and purpose of the
legislature is to eﬁhance the Jjurisdiction of the
court with a3 view to conferring Jjurizsdiction on the
court to hear appeals in all civil matters enanating
from Area Courils where the applicable law is Islamic
Law and the Government accepted the recommendation of
the Area Courts Reform Committee which formed the
basis of the Constitution (Suspension-and Modificatién)

(Amendment) No. 26 of 1986.
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I would like Lo resort to the rule of interpretation
of statutes in order to Jjustify my position,
According to Lord Denning (M.R,) when advacating the
Purposive Approach to interprefation held that the
-effact of the new purposive approach ruie to inter- -
pretation of the statute ls to look at the intention
of the legislature and the views of the Minister in
order to supply the gaps and stretch the ordinary
meaning of the words used and construe the words in

accordance with the intention of the legislatqre.75

. , i
From the above authority, it would be discernible

that the constitutional amendment is meant to extend

the Jurisdiction of thé Sharia Court of Appeal to

include matters of Islémlc Law not specified in section

2442 (2) (a) - (d):; by looking at the intention of the

'1eéislatune'and construing the words userl as well as

considering the legislative history of the decree which

point to the fact that by deleting the word 'Personal’

whereever it . opccurs after the word "Islamic® the expression

now in all the sections will read "Islamic Law" reloting

to t"any other questiont® oi’ Islamic Law civil matters.
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However, in trylng to Justify ils Judgment, the
court of Appeal cited section 223 (1) of the1979
Constitution which gives an apggrieved party a right
to appeal to the Court of Appeal from the declsions of Lhe
Sharia Court of Apnpeal in any civil proceedings before the
latter in matters involving 1Islamic Personal Law which
the Sharia Court is competent to decide. |
According to the Court of Appeal, this section permits Lhe
Sharia Court of Appeal to determine any matter pertaining
to Islamic Personal Law only which could go on appeal to Lhe
Court of Appeal otherwise if the Sharia Court d:cides any
case outside the Islamic Personal Law under section 242 an
aggrieved party cannot appeal to the court of appeal
because the constitution has not made any provision
for an appeal from that decision to the Court of Appeal

apart from what has been specified as matters

involving Islamic Personal Law.

Be that as it may, the decision of the Court of
Appeal with regard to the Jurisdiction of the Sharia
Court of Appeal is now the established law for there
id no contrary decision from the Supreme Court of
Nigeria and, thus, the decision is binding on all
persons in Nigeria and on all actions and proceedings

relating thereto.?b
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But, with due respect, 1 am inclined to agree
mofe with the observation made by Professor
Khal ld Rantild to the of fect thal 1L waild have been
better and more sensible had the Court of Appeal
taken into account the historical background of
the conglitutional amendment in order bto understand
properly the intent and purpose of the amending decree.
He further said that the failure of the court to
take cognisance of the lezislative history behind
the amendment and the views expressed by the
vaernment in that respec! negates one of the cardinnl
principles of the interpratation of statutes as the
-amendment was obviously nct for mere linguistic
impraovement but to do away with an anomaly which
bordered on Injustice. H2 concluded that the intention
of the legislature in the constitutional amendment.,
taking Into consideration all the clrcumstances of
the case, was to enlarge the jurisdiction of the
Sharia Court of Appeal by empowering it Lo hear appeals

-on other matters of Islamic Law civil proceudings.77
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e—_p

An aggrieved party may appeal from the décisions
of the Area Courts to the Sharia Court of Appeal of
a_State which can exercise s3uch appellate and
supervisory Jurisdiction in civil proceedings involving
. guestions of Islamic Persoral Laﬁ whiich the court is
competent to decide in accordance wilh the provisions

of sub=gection 2 of section 212 of the 1979 Constitution,

With regard to practice and procedure, the court
is applying the Sharia Court of Appeal Rules, 1960

which came into operation on the 10th day of Névember,

- 1960.78

’The Court has power to hear and éppeal brbught
by aggrieved parties and deal with any other matter
whether or not such matters have been included in
any published cause 1ist.?9 The aggrieved parties
appealing against the decislons of the court below
shall enter their appcal in the registry of the Sharia
Court of Appeal nearest to the court below and there
upon the Registrar of the Anpeal Court shall ser.d
notice of thehappeal te the court below which shall
forward to the Sharlila Coﬂrt of Appeal, within o¢ne
month of the receipt of ihe notice, a certified copy
of the recﬁrd of proceedings of the case under

conéideratian.so t
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It is to hear in'mind that once a person is not
anbllafied with the order or decinion of the courl below,
he shall enter his appeal In the reglatry of the
Sharia Court of Appenl wilhin thirty days from the

date of the decizion appealed ngainst.81

The person
entering the appeal shall present it in the form

of a petition in writing or the appellant may dictate
his prayer to the Registrar or any officer authorised
by the court of he may orally state his prayer to

the court attaching, as the case may be, a copy of
the order or decision appealed against, except 1If

the court directs otherwise.82

, The appellant is required according to order iv
of the rules, to leave his address with the Registrar
for the purposes of contacting him or he shall make
himself available from time to time or send his agenl
to act on his behalf, This is in view of the fact
that there is a presumption that any communication
addressed to the appellant is considered to have been
delivered to him unless he can prove otherwlse., The
court may require the appellant to deposit security
for costs, if any, for purposes of processing the

petition and record of the case.83
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It is important to emphasise that the appeal
is duly entered when the appellant complies with
the order of the court in respect of security for
costs and other matters that the Registrar shall
request (ascording to laid down rules) as well as
making copies of the record of pr .ceedings and
notifying all interesated parlies in the appeal of
the date fixed for hearing thercof and taking all
the necessary steps Lo transmit the record lo Lhose

Bl

concerned.,

Generally speaking, at Lthe hearing of the
appeal the court shall not ra2-bear or re-try Lie
case, but it shall go through the record of the
case and see whether the case is properly tried
at the court below. Where the need arises, however,
. the court may re-bear or re-try the case in whole
or in part and witnesses may be called to adduce

evidence with a biew Lo c¢lucidating or amplifying

the record of procesdings.

However, before any witness is summoned, the
parties must supply the names of the witnesses to Lhe
court and the judge presiding shall enter the names

in the record.85 Although only those witnesses whose
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names have been supplied to the court shall be

head, any party who omits the name of a witness,
shall give satisfactory reason for having omitted

the name before the witnoss is heard.86 The court
may order a witness who has been called to give
evidence to he compensated for loss of time and
other expenses incurred by the witness as a result of
his appearance in the courL.B? The court has power
to question witnesses who appear before it aid the
party against whom evidence is given may, through

the court, put any necessary questjon to the witness

and the court shall record all guestions put to
88

witnesses,

where it is clear that, at the hearing of an
appeal, the presence of a person would affect the
administration of Jjustice negatively, the court may
order that no member of the public shall have access
or remain in the court, at any state of the
proceedings unless if the court directs otherwise,
But if any person fails to comply with the order
of the court in that respect, the court may order

for his arrest and ejectment from the court.89
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When the hearing of an appeal commences, the
parties in the appeal or their representatives may
address the court in supporl of their respective
cases and they may avail themselves of making
references to the record.of the case as well as
having the opportunity 0:1‘ craoss-examining each other,
This is to be done according to the principles of
Islamic Law and procedure.gu Thus, once an appeal
has been entered, pending the final determination
of the case, the court may order a stay of executien
of the decision appealed against either on the
application of the appellant or on the motion of the
court and the court below or any suthority concerned
shall be notified accordingly.’' It should be brone
in mind that the court will entertain an appeal upon
payment of the prescribed fee and no part thereof
rem;ins unpaid by the appel_.ant otherwise after
thirty days of such fee becoming due, the appeal shall
lapse unless the court deems it fit to extend the time
on an application which may be made either before
or after the appeal has lap:;ed.92

It should be emphasised that where an appeal is
to be brought before the court after the expiration

of the time limited for such an appeal to be entered,
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there shnll be nn npplication for enlargement of lwmn
by the appellant and, normally, the prescribed perlod
for appeal is thirty days from the date of the
decision appealed againut.93 The appellant, when
applying for enlargement of time, shsall support his
application by an affidavit giving good reasons for
the application and the grounds of appeal which may
help to grant the application., Where the court has
given order for enlargement of time, such arder shall
be annexed to the notice of appeal for onward
transmission to all parties concerned snd, thereafter,
the court maoy proceed at once to the hearing of the

appeal provided the parties are ready.gu

In & situation in which a doate has béen fixed for
the hearing of the appeal btut the appellant or his
representative failg Lo appear on the date fixed, (he
court may strike out the case, on the application of

the respondent otherwise the court may grant adjournment

and the date fixed for the resumption of hearing shall

be communicated to the appellant.95 But if the
appellant or his represcntative fails to nppear for

the second time after he has been duly served in time



or both parties or their representatives fall to
appear on the day fixed for heiaring, the court may,
of its own notion, strike osut the case, However,
after the striking out of the appeal, the appellant
or his representative may, wilkhin a period of

fifteer days from the date of striking out the appeal,
show reasonable KPUHHJJ;fO? his non appearance ag a
result of which the court nay summon thz respondent

and proceed to hear the appeal, 97

-On the other bhand, the non-appearance of the
responddnt br his representative on the day fixed
for the hearing of the app¢al and no reasonable
grounds adduced for his faillure to appear and the court
iz satisfied that the sumaons has been duly served
on him, the court may hear the appeal and give
Judgment in his absence, How2ver, if the court is of
the opinion that the respondent is nol duly served
with the sumnons or if the respondent or his
representative gives reasonable ground for his failure
‘to fappear and the court is satisfied, the court shall
fix another date and issue fresh summons to the
réspondent. "here the resgpondent or his representative
is abgent in a case of maintenance or divorce and

the ir whereabouts are urkno.n which makes it impossible



impessible to serve the :umnmons on either of them,
the court shisll procesd to hedr the appeal and

give julpgement accordingly after gobisfying ilself
a

of the facts that neilthe- ol Lhem could be reuched.g
"

3.2.5 Julicial powars of The sharia “ourt of dAppeals

The Shiriat Court of Appr al hoing A 5up@finr
Courl of record has al) the inherent pawers and
sanctions of a court of law and such jondicinl powers
shall eﬁtend Lo a1l mutbters hobween porsons or
between authorily and any pevson in Nigeria as well

as to all actions and procec-dings in relation to

. 1ty prescrived appeallate Jjurigdiction for the

detemination of any queslion &s Lo lhe civil rigzhis

and obligations of such persona.gg
thus, order V rule 1 of the Sharia Court of
Appeal Rules provides that the court may direct Lhe
enforcement of its Jjudzment or order by itsoif or
by directing the court below to enforce such
Judgment or order, _Bét the court below shall only
enfrce such judgment ﬁhen it is accompanied by a
certificate under the seal of the sharia Court of

Appeal and the enforcemant shall be in line with the

‘terms of the certificate. 00 ‘the Judgment or order
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of the bourt shall be in open court and it may
use its discretion in making any order with a view
to doing Justice provided such order is within

the powers and jurisdiction of the Court.101

It is proper for the court to make &n order
with a time fixed for compliance thergwith and,
ﬁoreover, it may direct that any payment of money
shall be paid instalmentally.102 However, before
proceeding to execute any order made the court
shall bring the terms of the order to the notice
of a party affected who has not appeiared in the
proceedings elther persondlly or by his reprﬁséntative
by a formal written nrder which shall be served on
him or his representatibe.103 On the other hand,
if such a party or his ;epresentative hias appeared
in the procerdings it shall suffice to proceed to
execution of the order without fornally writing to
htn'or his. wepresentative purposely To bring the

terms of the order to his notlr:e.wh

The court his power to allow and fix costs of
an apreal at such a time whon it deems fit.105

Although fees shall be chdrced acw rding to the gcale

set out In pPart IT of the g»cond HSchedule of the Hules

-
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Rules, the court or a sirgle Judge thereof has power
to Order 1.th£ the feos be reluce wholly or in
piart remitted elther owing Lo Lhe poverty of 2 parly
or or reasonable grounds as shown orn the application
of the party Lo that effect or on Lhe molion of Lhe
court as Lhe ciase may be.joﬁ The court shall rzcored
all ils proceelings in book.. to be kepl for thal
purpose and it is the duty cf the Registrar to
carry out that l'e.sprm.-3ihi1i1';.107

It is very importanl to aentior that Lhe
adninistratiom of Justice is5 nlways regarded as one of
the most important functions of the Sharia Court of
Appeal and it.- is an incumbent duty upon the Judges of
the court to establish and maintain justice among
the parties appearing before the court, tThe Judges,
therefore, discharge this duty by complying strictly
with the principles of Islanic law and procedure as
well as the sharia Court of Appedal [Aw and the Rules
of Court, But it should be emphasised that the court
in the exercise of its appeliate jurisdiction has
no original or crininal jurisdiction whatsoever beyond

it power to deal with contem;t, Further, the exercise
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exerclse of ita Jurisdiction shall not be contrary
to the provisions of the Nigerian Constltutlon or
any law enacted by the House or Assembly of a
state in which the court is situated.108 The
decision of the court is subject to further appeal

te the Court of Appeal with regard to any queslion

of Islamic pPerscnal [Aw which the j3haria Court of

Appeal 1s compefent to decide, 109,
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CHAPTER FOUR

4,0 CIVIL APPEALS IN THE COURT OF APPEAL: R ;

In this chapter, we are going to deal with historical

outline of the court of Appeal, applicable legislation,
aqpellate jurisdiction, apoeals as of right and appeals
with leave. Further, we shail examine the statutory
exciuéion of juridiction, coram, juriddiction'tc grant
interlocutory relief, the "entering" of appeals, conditlons
and procedure of appeals, powers of court of Appeal,

'judgement and orders of the court as weédl as review of

judgements.

EERT

 4.1.0 Historical Outline:

| The court of Appeal was established by the Federal
Court of Appeal Decree No, 43 of 1976 with effect from the f
1st of October, 1976. The court functions ad an interme-
diate court of appeal between the High Courts of the !
Federation and the supreme Court and taxes appeals from the |
High Court., Although section 1 of the constitution (Amendmentf

pecree No.2 of 1976 had vested In the court original

jurlsdiction to adjudicate on disputes between the Federation

and a state or between th¢ states on issues pertaining to .

legal rights:

B = RO

i
T
[
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section 21¢ of the 197Y constitution now takes away the
original jurisdiction of the court and vests it in the

]

supreme Court. Thus, the jurisdiction of the Court of

Appeal 1ls now exclusively eppellate.

The consitution has acded courts ot co-ordinate status
with the High courts from wvhich the courts of Appeal shall
hear appeals. These include the Federal High Court, the High

Court of 2 state, the sharia court of Appeal and the Customary
Court of Appeal.1 These courts and all other courts below
are absolutely bound by the decisions of the Court of Appeal

and the latter is bound by the dicision of the Supreme

Court.é

It is important to point out that the court of Appeal is

a court of co-ordinate jurisdiction with the Supreme Court

(1960-1963) , the Federal Supreme court (1955-1960) the West
African Court of Appeal (1933-1954) and the full court
‘of'the first supreme court {1861-19¢8). These defunct
superior courts of record were of co-ordinate jurisdiction

with the Court of Appeal and this was the decision of the

latter in the
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case of Koloko Imports and pxports Co. Ltd. Vs.

AfriCan continental Banx Ltd? in which the court held that
the former éﬁpréme Court eatablished by the supreme Court Act
1960 must be taken as its lmmediate predecessor. Thus, by
extension, we could reach the full court of the Supreme Court
| which was the first intermediate court of appeal between the

former supreme court and the privy Council.

According to section 2 of the Court of Appeal {(Amend ment)
Rules 1984, the word "Fedefal" has been deleted in all plaues
"where the name *Federal" ccdrt of Appeal" appears and, thus,
the! Federal Court of Appeal Rules, 1981 have been amended
accordingly and, henceforth, the court is now called "The Court
of Appeal., By virture of scction 2is of the 1Y/ Constitution,
the Court is the subordinate of the Supreme Court and the
latter haears appeals from the decislions of the former. HNever
theless, it is important to mention that before the president
of the Court of Appeal made rules regulating the practige and
proceflure of the court in 1981, -the court.was using the then

applicable Supreme Court Rules of 1961, 3
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4.1.1 Appiicable Legislation:

As mentioned earlier, the Court of Appeal came into
being by virture of Decree No. 43 of 1976, and section 427
of the 1979 constitution has empowered the president of the
Coyrt to make rules subject only to any Act of the National
Assembly. Thus, In exercise of the powers conférred by
section 227 of the Constitution as modified by the Constitution
{Suspension and modification) Decree, 1984 and of all other
powers enabling him in that behalf, the president of the
Court made the Court of appeal Rules, 1981 which came into
force on 1st of July, ‘1981;4 purposely to requlate the

practice and procedure of the Court,

It should be borne in mind that the provisions of the
1979 Constitution have séperseded the provisions of Decree No.
43 of 1976, But since the constitution does not categorically
and expreszly abrogate the Decree, it 1is proper to say that
those provisions of the Decree which are not inconsistent
with the constitution are still in force. This is in line
with section 274 (1) of the said constitution which provides
that any axisting law which 1ls in conformity to the provisions

of the constitution shall have effect.
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Section 217 of the constitutien has confirmed
the exlstence of the Court of the Court of appeal and
sub-section 2 (a) amd (b) of the same section provides
that the court shall consist of a President and such
number of Justices not less than 15, of which not less
than 3 shall be learned in Islamic persongl law, and not
less than 3 shall be learned in Customary Law. The
Court sits in seven divisions, namely, Lagos, Ibadan,
Benin, Kaduna, Jos, Enugu and PortfHarcourt.
" Although, the court of Appeal Rules, 1981 do not make
provisions for the filling of biiefs of argument by the
parties in the appeal, the Court of Appeal (Amendment)
Rules, 1984 now requires the filling of briefs in the
ICouﬁt.S The 1084 rules have amended the principal rules
and inserted a new order 6 and the exlsting order 6 Lteo
the principal rules is now renumbered as order 7. This
order & contains provisions for the filling of briefs
of argument, The rules also repeal the third schedule to
tha principal rules and replace it by a new third schedule
contalned in part II of the schedule to the new rules.

B




Tﬁe essence of the rules are to enable the Court to do
substantial justice between the parties and to avoid a
situation in which an appeal may fail due to mere techni-
calities or procedural errors which have no direct bearing
or essence on the actual merits of the appeal. .0Once the
parties in the appeal have fulfilled the terms and conditions
lald down by ststues for appeal, the court will exercise its
appellate jurisdiction and entertain the appeal}with a view
to doing substantial justice between the parties. For
instance, where an intenﬁing.appellant fails to apply to
the trial court for leayé to appeal within the time stipul-
ated by sfatue, the Saiq appellant could make an application
undér the Court of appeai Rules for an enlargement of time
withbut necessarily bringing the application first before
the trial court.7 But the practice and procedure of the
court shall not be contrary to the provisions ofthe consti-

tution, the court of Appeal Act 1976, as amended, and the rules

of Court,

Part IT of the amended Court of Appeal act, 1976 has

ehpowered the court to exerclse jurisdiction to her appeals

in civil causes or matters,..
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Section 15 of the Act deals with appeals from interlocutory
orders and decisions; and section 16 states the general
powers of the court. Section 17 refers to wréng ruling
with regard to sufficiency of stamp and section 18 deals
with stay of execution which provides that an appeal under
‘part II of the Act shall not automatically operate as stay
of execution until the court orders the stay according to
the rules of court. It is important to mention that some
sections of the 1976 Act have been amended by the Court

of Appeal (Amendment) Act 1982, But part II of the
principal Act which generally deals with appeals in civil

causes or matters has been left unamended.

4.1.¢ Appellate Jurisdiction:

The court of Appeal has jurisdiction to hear and deter-
mined appeals to bhhe exclusion of any other court of law
in Nigeria from the Federal High Court, the state High
Court, the sharia Court of Appeal and the Customary Court
of Acaoeall.‘18 Moreover, the court has jurisdiction to hear
. afd determine appeals from the décisions of the code of c

conduct Tribunal established in the fifth schedule to the

Federal constituition and the National Assembly may confer
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.o
jurisdiction upon the court in order to hear and determine
appeals from any decision of any other court of law or

l:ribunal.3

Under section 16 of the court of Appeal Act of 1976, the
court has power to exercise appellate jurisdiction in civil
matters and has all the powers of the court below for the
purpose of re-~hearing the case in whole ér in part or may
remit the case to the court below for such re-hearing, and
may give such other directions as to the manner in which the

court below shall deal with hhe case in accordance with the

powers of the court,

Moreover, the rules of court have amplified the appellate
jurisdiction of the court in the sense that the court has
power to draw inferences of fact and to give any judgement
and make any order which ought to have been given or made and
the court may make any order on such terms as hhe court thinks

just with a view to ensuring the determination on the merits

of bhe real question in controversy between the parties.

Thus, the court in the exercise of its powers of

re~hearing under segtion 16 of the Act and order 1
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rule 20(5) is entitled to make any order or give
any judgement, as the case may require and to ensure that
justice is made between the parties in the appeal.

This is to be done by hearing on the printed record and

by examination of the whole evidence both orél and documen=-
tary tendered before the trial court and forwarded to the
Court of Appeal.ii In other words, the Court of Appeal has

to examine the case forwarded to it as a whole.

But would the Court of Appeal going by the provisions
of order 1 Rule 20(5), raise suo motu and decide findings
of fact or issues of law decided vy the court below and in

respect of which nelther party in the court of Appeal has

complained? Although the court of Appeal is entitled to
maxke any order or give any judgement as the case may
require, it has no power whatsoever to deal with an issue
which has not been placed before it- there must be before
the court a ground of appeal ralsing the issue directly or
on which the issue to be determined is based.12 This is
‘pecause of the fact that the determining factor in the
exercise of the appellate jurisdiction of the Court as
dnsharined in the rules of court is "ensuring the determi-

nation on the merits of the real question in controversy

between the parties ....”
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The circumstances under which the court is entitled

to interfere with and reverse the findings of fact of the
.court below are when it is clear that the finding is perverse
and contrary to the facts relied upon which is at variance
with the exercise of judicial discretion of the Lower Court.13
Furthermore, the Appeal Court can interfere with a finding
of fact of the court below, when the latter has falled to
evaluate the ample evidence before it and maxe proper findings

In this respect, the Appeal Court is entitled to evaluate such

evidence and make the findinggs which he court below ought

to have made!.?'4

From the above explanation, it would be clear that it is
not the function of an appellate court bo disturb the findings
of fact of the court below unless the findings are shown not t=
be in consonance with reasonableness or it is perverse and
the lower Court has failed to make proper use of its judicial
discretion.15 This means that the main business of a trial
court is to try cases wpich deals with trying issues and to

decide those issues and thus decide the dispute. The court

of Appeal, however, is charged with the responsibility of
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over-seeing and reviewiipg the way the dispute and
the issues arriving therefrom were tried - to see
whether the trial court has used the correct
procedure and/or arrivel at the right and proper

decision.16

The question befor: the Court of Appeai is:
Are the findings of fact made by the trial court
right or wrong? Where Lhe trial court has properly
evaluated the evideﬁce and findings of fact on such
evidence and are coﬁrect, the Court of Appeal,
therefore, has no power to embark on a fresh
éppraisal of the same evidence or to disturb the
findings of the trial csurt.17 The general
presumption is that the decision of the court below
on the facts stated was right and the onus is on
the appellant to rebut the presumption, That is Lo
say that it is the duty of the appellant to satisfy
the Appeal Court that the decision of the court
below in respect of the case appealed against was

wrong and this should be raised in the grounds of

appeal.18
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However, where the court of Appeal is in doubt
“as to whether the trial court was right or wrong
the court is bound to resolve such doubt in favour of
-the trial court.19 Thus, it 1s not the duty of the
court of Appeal to ralse an issue which the parties
have not raised.zo But where the court declides to ralse
such an issue because it is meterial for the determination
of the appeal before it, the court should gibe the
parties an opportunity to argue the point before the

court decides the matter and takes a decision.21

It is to bear in mind that the Coﬁrt of Appeal
has no supervisory and reviewing jurisdiction over the
Lower Courts except the jurisdiction to hear appeal
brough to it by an appellant in the exercise of his
constitutional right of appeal. As stated earlier on,
the court is a creature of the constitution aﬁd it must
exrclse its powers according to the provisions of the
Constitution and othe% statues having direct reference to

1
1t.22 The court, thefefore, silall exercise its appellate

jurisdiction by reviewing a case on appeal through the

records provided ' by the parties in the appeald3 with

a view to'determining the question in dispute between them?3
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4,1.3 Appeals As of Right:

According to the provisions of the Nigerian
constitution, appeals lie to the Court of Appeal as
of right in civil proceedings from the decisions of
a High court, the sharia Court of Appeal of a state,
the Customary Cpurt of Appeal of a state and the
code of conduct Tribunal established in the Fifth

schedule of the Consti'cutic:n.d5

p Section 220 (1) of the Constitution provides that
appeals as of right from decisions of a lower Court
“in civil proceedings to the Court of Appeal are as

follows: -

a) Final decisions of the High Court sitting
at first instance, The words "final
decisions" here refer to a situation where
the High Court determines the rights of
the parties and not merely an issue in

26
the case, In this respect, the court

exercise its original jurisdiction.
b) pecisions of the High Court where the
ground of appeal involves questions of

law alones;



c)

d)

i

1
'
t
!
¢

Decisions of Ehe High court as it involwes the
Interpretaztion or application of the
constitution; . |

Decisions as to whether or not any of the
provisions of chapter IV of the constitution
relating to fundemanetal rights has been, is
belng or is likely, to be contravened with belng
or 1s likely, to be contravened with regard to
aany personj

Pecigions on any question as to whether any
person has been duly elected to any office under
the constitution, to membership of any leglsla-~
tive house or whether the term of any person

has ceased or the seat of a person in a
legislative house has become vacant;

Decksions of the High Court:

1} Where the liberty of & person or the custody

of an infant is concerned;
ii) where an injunction of the appointment of

a recelver )5 granted or refused;

. 111} 1In the case of a decision determining the

case of a creditor or the liablility of a
contributory or other officer under any
enactment relating te companies Ln respect

L
‘ofrmisfeasance or otherwise;

*
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iv) in the case of a decree nisi in a
matrimonial cause or a decision in an
admiralty action determining liability
and in any other case as may be prescribed

! by the legislature,

It would be understood‘frdm the above explanétion that
any person who wants to appeal from the decigions of a
IHigh Court as or right, he must make sure that his case falls
within the categories .mentioned above otherwise this
appeal would lie to the Court of Appeal by leave of the
High Court or by leav? of the Court of &ppeal.27
Furthermore, paraqrapﬁ (a) above referes to appeal as of
right where_ﬁhe High Court exercised original jurisdiction
in ordin;:y suits and the decision is final. But in
respect of paragraphs(b} and (f) above, appeals lie as of
right where the High Court exercised jurisdiction either

at first instance or on appeal over the matters specified

in those paragraphs and in both final and interleocutary

decisions.28

However, section 220 (2) of the Constitution provides
that there is no right of appeal from a High Court
decicion where the court grants an

unconditional leave to defend an action or makes an
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order absolute for the dissolution or nulity of
marriage in favour of any party who, having had
time and opportunity to appeal from the decree
nisi but did not do so. Nevertheless, such a p

person mpy appeal by leave under section 221 of the

constitution.

With regard to decisiong from the sharia Court

of appeal of a State, an appeal lies to the Court
of Appeal as of right in any civil proceedings
with respect to any question of Islamic personal
Law,'which the Sharia court of Appeal is competent

- to decide.29

In respect of decisions from the Customary Court
of Appeal of a State, an appeal lies to the Court
of Appeal as of right in any civil proceeding
wﬁich involves any question of Customary law and
and such other matters as may be prescribed by the
National Assemb&y.ao This right of appeal shall

be exercised by the party of parties in the appea1.31

It should be boﬁne in mind, however, that an
appellant's right of appeal as of right does not

confer on him unli@ited right to argue any ground

. n

——
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of appeal filed in exercise of that right. This is
. in view of the fact that the right of appeal
provided by the constitutlon is to be exercised
vinaccordance with ;ny Act of the National Assembly
and rules of court %or the time being in force
regulating the powefs, practige and procedﬁre of
the Court of Appeal has , duty to make sure that the
subject-matter of an appeal is in line with the

rules of court and other statutes in operation,

4.1.4 Appeals with leave:

Appeals lie to the Court of Appeal from the
decisions of the High Court by leave of the latter
or by leave of the former in all other cases in
which there is no appeal as of right. Similarly,
any person not being a party to the proceedings
but he has an interest in the matter and wishes to
appeal therein can do so with leave of the High

Court or the Court of ,\ppeal.36

o

There is also an appeal with leave of the
High Court or the Court of Appeal from decisions of
the High Court made with the consent of the parties

or with regard teo costs only.37 The court of Appeal,
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ho wever, is relyct&nt to entertaiﬁﬁapplication
for leave in respeht of a decislon made with the

, consent of the parLies except where the allegation
is centred on fraud or lack of jurisdiction.38 AN
appeal in respect of costs can only be by leave but
such as appliication can oly be entertained in
very exceptional circumstances.39 This means that
leave to appeal can enly be granted if it appears
necessary in order to avert a substantial miscarriage
of justice4o and this should be whom by arguable

‘points In the proposed grounds of appeal.41

An appllication for leave to éppeal with regard to
declisions from the sharia Court of Appeal or the
Customary Court_of Appeal can be made by a non-party to
the proceedings.in either of the courts but who claimnms

to have interest in the matter may be entertalned,

It is important to mention thal an application
for leave to appe,l must first be made to the Court
below43 except where there are special
circumstances which make it impossible or
impracticable to apply to bhe Court below.44 In

this respect, the Court of Appeal may entertain such
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i
an appeal even though not proceded by an application
to the court below, from which the appeal is brought,
In a sitqation in which the court below ref?ses the
application for leave to appeal, the applicant may
forward the application with a similar prupose within

!
fifteen days after the date of the refusal, to the

Court of o\ppeal.45 ;The application shall be by notice

of motion supported by affidavit and it shall state

the rule under which it is brough as well as the

ground for the relief sought.46
Further, the appliéatioﬁ for leave to appeal from
a declsion of a lower Court to the Court of Appeal
shall contain;-
i) Civill form 5 duly completed;
ii) a certified true copy of the appealable
judgement; o
iii) a copy of the proposed grounds of appeai, and
where the court below has refused an

application for leave, a copy of the ordef of
47

such refusal,
where the appiication for leave to gppeal is
against an interlocutory decision of the court below,

it shall be done within a period of fourteen days and
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if the decision is a final one within a period of
threé months after the decision of the court below.du
However, where the application is made in the first
instance to the court below, a further period of fifteen
days, from the date of the determination of the applica-

tion in order to make another application to the Court

After leave to ;ppeal is granted either by the
LCourt below or by the court of Appeal, the appellant
shall file a notlice of appeal within fourteen days
(if the decision is interlocutory) or within three
months (if the decision is final).50
But In case the application is not heard within the
time prescribed and it has been brought within the
specified time, if the Court of Appeal is satisfied that
there has not been any unreasonable delay in bringing the
the application, the court may extend the time to appeal

including the granting of leave to appeal.s1
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where an application for leave to appeal relates
to a decision of the High Court in exercise of its
appellate jurisdiction, the Court of Appeal may
dispose of the application after the consideration
of the record of proceedings, if the court 1s.of
¢ the opinion that the interest of justice do not require
an oral hearing of the application.52 It is necessary,
however, to obtain the leave where 1t is required,
otherwise any apﬁeal filed is inuompetent;.S3
This 1s because an pppeal shall be deemed to have been
brough when the registry of the court below receives
the notice of appeal,s4 after granting of the leave
rto appeal by the court below or by the Court of Appeal.ss
Thus, once leave ls granted and the appeal is properly
filed as well as subsequent amended grounds of mixéd law
and facts. But the appellant shall ask for leave to
amend the original grounds, and not leave to appeal on
the additional gnounds.rs6

It is important, however, to emphasise that an

L

applicatlon for leave to argue additional grounds is

not quite the same as an appllication for leave

.
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to arque and urge issues not raised in the court

| below.57 In the case of the former, an appellant
has to apply specifiaeally for leave to arque additional
grounds; but in the case of the latter, it is a general
rule adopted by the Court of Appeal that an appellant will
not be allowed to raise, on appeal, a question whci was

« not raised or arqued in the court below.ss But this
general rule is subject to the demand of justice in the
sense that where the QUestion involves substantial
points of law - be 1tlsubstantive or procedural - the

Court may entertain, for the first time, issues not raised

or arqued in the court below, in order to prevent an

obvious miscarriage of justice.59

4.2.0 statutory Exclusion of Jurisdiction:

The Court of Appeal being a creature of the constitution,
it can only exercise lts appellate jurisdiction by virture of
the powers granted it by the constitution and other
statutes.60 Thus, the jurisdiction of the court is founded
upon and appeal lodged to it by an appellant and such an
appeal, in civil proceedings, exists solely by statue which

must provide expressly in that respect.61

"
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The Court of Appeal, therefore, derives the
exercise of its appellate jurisdiction from section
219 of the 1979 constitution, section 16 of the
Court of Appeal Act, 1976 and order 1 rule 20 (4}
& (5) as well as Order 3 rule 23 of the Court of Appeal
"Rules 1981 as amended. & prospective appellant, there-
fore, must comply with the provision of the statute
creating the appeal before the court can exercise its
appedlate jurisdiction to entertain the appea1.62 In
other words, unless the terms and conditions laid down

by the statues are fulfilled, the courts jurisdiction to

entartain the appeal is excluded.63

This, therefore, show: th&t where the court finds that
it has no jurisdiction to entertain an appeal, what
ever it does in that reppect is In vain and a nullity.s4
However, the practice of the court is that where the
jurisdiction of the court is statutorily excluded, the
ouster provisions are strictly construed and if they
are capable of having two meanings that meaning which
preserveé the ordinary jurisdiction of thelcourt shall
be appned.65 That is to say that the language of the
statute that ousts 'the jurisdiction of the court will

not be extended beyond its least onerous meaning unless

clear words are used to justify such an extengion.
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But it is important to emphasise that ever where

a courts jufisdiction may appear to have been excluded

by a statute, that cou}t has jurlsdiction to declde

whether or not it has jurisdiction to entartain the

matter ahd such statute ousting its jurisdiction must be
67

construed skrictly. : Thus, in the case of

Grey Vs. Pearson,68 the court held that in construing

such a statute the courts must adhere as rigidly as

possible to the express wcrds that are found and to give
such words their natural and ordinary meaning. However,
Lord Denning MIL.advocateﬁ.another rule of interpretation

of statutes known as purposive Approach rule Which meéné
tHat the intecpretation of statubes is to look at the
intentiom of the legislatuve and the view of the pMinisters
in order to supply the gaps and strebch the Ordinary meaning
of the words used and con:lrue the words according to the

| 5
iﬁtention of the legislattwe.cg

It would be clear frca the above explanation that even
though the Court of Appeal may have its jurlsdiction ousted
by a statute, the court has jurisdicticon to construe the
ouster pfovisions in order to find out its legislative

intention - what it intended to oust and the extent of the

- suster, : .
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For instance, section 6 (3} and (4) of Decree No.10

ihf 1976 has statutorily excluded the jurisdiction of

any court of law from inquiring into the validity of anyg
direction, notice or order given cr made under the
Decree, enactment or law or the circumstances therecof,
Looking at this Decree and the provisions of the 1979
constltution, particularly section 6 (6) (d) of the said
constitution which excludes the jurisdiction of Courts
from determination of any issue as to fhe competence of
any authority or person to make any law or proceedings
in relation to any existing law made between the 15th

of January, 1966 and 1st of October, 1979. The supreme
Cour;, therefore, heid that the Decree has now become

an existing law under section 274 pf the 1979 constitu-

tion.To

.

—i

It is.now a settled law that a statute hay seem to
oust the jurisdictiﬁn of a court but the court has
jurisdiction to inqlire whether or not its jurisdictioﬁ
has 5een statutoripy excluded.71 If the court construes

the ouster provisibns strictly and discovers that its
jurisdiction has been statutorily excluded, it must

stop further proceedings in the matter other wise

whatever it does in that respect is null and vold and of

no effect whatsoever.
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This means that the court cannot exercise its
discretion to cure tHe defect and entertain the
appeal LE because a statute which is void cannot
create a valid right of appeal.74 Similarly, due
to the statutory exclusion of jurisdiction, the court
cannot transfer the purported appeal to thé court of
Court of competemt juriﬁdiction.75
This follows that the court can only exercise its
appellate jurisdiction in line with the powers granted
by the constitution add other statute to it, This is
the reason why, due to the limitation placed upon it,
the court, ought to determine, first of all, whether or
it has jurisdiction to deal with the matter. If it finds
that its jurisdiction has been ousted by a statute, the
hearing comes to an end - it may be an abrupt end because
everything it does after the finding of lack of jurisdic-
tion, would be a nullity.76
4,2.1 Coram:
Coram legally refers to a properly constituted

or appropriate court (otherwise known in legal parplance

as Coram Judice) 1is very essential in the exercise of

appellate jurisdiction of a court.
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Thus, the Court of Appeal is duly and properly
constituted, for tﬁe purpose of exercising any
jurisidiction as directed by the constitution or

any other law, 1f it consists of not lessg Lhan

three justices of the Court.77

where an appeal is from a Sharia Court of Appeal

there must be not less than three of the sald |
Justices learned in Islamic personal Law. 8
Similarly, if an appeal is from a Customary Court

of Appeal, at least three of the said Justices must
be learned in Customary Law.?9 Thus, under secction
217 {2} (a) (b) of the 1979 constitution, it is
provided that the court of Appeal shall consist of
the president of the Court and such number of Justices
of the Court not less than 15, of which at least 3
sh;11 be learnediin Islamic Personal Law and not less
thaﬁ 3 shall be learned in Customary law., However,

this is subject to any Act the Natlonal Assembly

may prescribed,

where the court is duly constituted by having
the number of Justices as prescribed by the constitution
for the piarpese of hearing and determining any appeal

this shall not prejudice
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a justice who expresses a dissenting opinion
different from the other Justices fromdelivering

this opinion.ao But the dissenting opinion

delivered will not form part of the judgement or
decision of the court delivered by the other Justices.
This is because the decision of the court is

" determined by the opinion of the majority of its

members or justices.81

The Court of Appeal is enjoined to deliver its
decision, after an appeal, in any cause or matter,
has been fully heard before it, in writing not latter
than three months.82 This is to be done by each Justice
of the Court expressing and delivering his opinion
in writing or by stating that he adopts the opinion of
any other Justice who delivers a written opinion.
But it is not necessary for all those Justices before
whom the appeal was heard to be present when a judgement
is to be delivered and it is lawful for the opinion
of any of them to be pronounced or read by any other
Justice and this will have the same force and effeét
as 1f the Jgustice whose opinion is so read has been

present and read his opinion himself.s4
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It should be understood that the above gituation
is only applicable where a court is duly constituted.
But assingle justice of the court may exercise any
power vested in the court with the exception of the
power of final determination of any appeal.85
However, any order, direction or decision made or
given by a single justice may be varied, discharged
or reversed by the Court.86 That is to say that a
duly constituted panel of not less 3 Justices of the
Court may reverse bhe.decislon of a single Justice.
Further, a single Justice cannot grgnt leave to
appea1;87 but he can exercise siich power when hhe

appeal is pending in the court.88

Boa?2 Jurisdiction to Grant Interlocutory Relief:

The Court of Appeal has jurisdiction to entertain
an application for a grant of interlocutory relief
when a plaintiff or applicant makes out a case on the
merits that there is a substantial issue to be tried
at the hearing due to a violation of the plaintiff's
legal right by the defendant and the plaintiff wants
the Courts to restrain the deffendant froa doing the
acts alleged by granting him relief by way of

interlocutory lnju’nction.89



124

However, the interlocutory order is not meant,
provided there is no;appeal, to stifle the main
appeal before the court.90 That is to say that
after disposing of t%e application for an interlo~-

cutory injunction, the court can proceed to give such

decisicr’ upon the appeal as may seem just.

The main aim of interlocutory injunction is to
protect the plaintiff against injustice or injury by
violation of his right for which he could not get adequqte
compensation in damages recoverable if the uncertainty
surrounding hls application were resclved in his favour
at the trial. pBut it is the duty of the court to weigh
the need of the plaintiff in respect of the protection
he sought vis-—a-vis the need of the defendant in order
not to deny him the exercise of his own legal rights
for which he could not be adequately compensated in view
of the plaintlff'é undertaking in damages 1f the uncerta-
inty were resolved in the defendant's favour at the end

of the trial by virture of determining the preponderance

of evi.dence.91
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however, the question now is: how could the court d
: determine the balance of evidence or the preponderance
. of evidence in granting an interim injuction? The rule

is that a plaintiff seeking an interlocutory injuction

must establish a strong prima Facie case for both the

existence of his right and the infringement of that
right and the infringement of that right. Moreover, the
plaintiff has to convince the court that there is every

likelihood that he is going to succed in the case. This

means that an interim injunction would be granted to a

party who shows that he has a prima facie case on the -

claim of right on whiph ground the opposing party would

be called upon to answer. Thus, it is just and appropriate
to the court to intervene otherwise the complainnant's
right woﬁid be trampled upon by virture of the other
party's conduct or action which would render ineffective

or nugatory any order or decree of the court.gd

The governing consideration here is for the court,

after the applicant has discharged his burden, to
determine whether the applicant has established a probability

or a strong prima facie case that he is entitled to the

right he prays for and the court ought to intervene to

stop the vielation of the right in order to maintain the

"
status quo pending
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-authcrity of owner.’
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the trial. This means that in maint;ining the
statutes quo the court should take into consideration
the balance of convenience coupled with the fact
that any Iinjury te the plaintiff can be cured by
payment of damages rather than by granting of

injunction.93

It is to bear 1in mind that for an application.
for interim relief by way of injunction to succeed
it ig sufficient for the applicant to establish that
there is a substantial issue to be tried at the hearing.
This is because it is not necessary for the applicant
to establlish the legal right to a claim as he would do
on the merits since at this point in time pleadings
have not been filed, no issue joined and no oral ev;dence

adduced.g4

'
For instance, it is an established principle

of law that in an application for interim relief,

it is not necessary to prove proprietary interest in

the property to be protected., All that seems to be

needed is proaof of lawful occupation with the

25

!



Be that as it may, the Court of Appeal must

confine itself to the only issue or issues raised in
an interlocutory appeal \and refrain from commenting
on the other matters which would appear to have the effect
h
96

of deciding the substantive case.

In otherwdrds, the

courts should confine itself to the only issue or issues
relevant féjthe determination of an interlocutory appeal
after satisfying itself that there is a serious question to
be tried at the hearing and by virture of the facts before

it, there 1s a probability that the plalntiff is entitled to

relief.

4,2,3 Cconditions and Procedure of Appeals:

The guiding principle, on appeal, is that the appellant
must show that the decision.of the court below is wrong.
Thit is to say that the onus is on the party appealing to
convince the court that the judgement he is appealing against

is wrong otherwise the appeal is bound to fail.97

Thig Is in view of the fact that it is an established
principle of law that a judgement of a court of law is
presumed to be valid until it is proved by a person challen-

ging its valldity to be wrong. This means that when a

judgement is dellivered,
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for instance, by the High Court, it is presumed on

appeal to be correct until the contrary is shown.98

Thus, the procedure to follow by an appellant
inarder to discharge the burden is to take all steps
necessary to produce hhe judgement appealed against
or ilts certified copy together with the grounds of
appeal, before ﬁhe Court of Appeal, showlng that the
decision is wrong. However, according to the rules
of courts,\it is not the duty of the appellant to
produce the judgement ~ the duty is imposed on the
Registrar of the court below.99 .. B |

The law ﬁrovides that once the appellaht has
deposited the money for making up and forwardiné the
reco&d, he has perfermed his duty. The appellant,
therefore, has right to prosecute his appeal in the
Court of Appeal thereby having.the appeal determined
on lts merit.100 The court below is under a

constitutional obligation to furnish the Jppellant with

authenticated copies of its decision in order to enable

him to prosecute his appeal.io1

) '.
Under 13(1) and (2) of order 3 of the Court of
Appeal Rules, 1981@ the appellant, having pald the

+ deposits required, it is the duty of the
N
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Registrar of tﬁe court below to compile and
transmit the record to the court of Appeal. But if
by inadvertence, carelessness or negligence of the
court below, the judgementof the court is lost or

misplaced, the appellant will not be held responsible.

Thus, the sSupreme Court held thét it was a denial
of the appellantt's right to prosecute his appeal in
the Court of Appeal as g result of which he would be
deprived of the opportunity of having the appeal

determined on the merits by the court and this was

102 The

unconstitutionAI and legally wrongful.
Supreme Court went on to add that the proper procedure
for the court of Appeal to follow, In this respect,

in order to adhere to constitutionality, was for the
court to order for a retrial of the plaintiff's

appeal which was consistent with the plaintiffr's
constitutional rights of appeal so that he might have
another opportunity to start all over with a view

to restoring his deprived right of appeal.lo3

If an appellant falls to comply with the requirements
of appeal as ordered by the Registrar QE the court
below that would entall the dismissal of the appeal

after certificate of non-compliance has been
i
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filed by the Registrar,w4 For instance, where the

appellant fails to comply with the requirements of

order 3 Rules 10 and 11 to the effect that he shall
deposit a sum of money fixed to cover the maiking

up and forwarding of the record of appeal and to give
security for the due prosecution of the appeal within
such time as the registrar of the court below directs.ios
In otherwords, the fallure of the appellant to comply

with pone of the requirements of the rules may be

regarded as a complete absence of vigilance on the part

of the appellant.106

»

However, a person whose appeal has been dismigsed
under order 3 Rule 20 (1) and has a genuine case that
warrants restoration of the appeal may apply within the
time allowed by the rules of court by notice of motion
under order 3 Rule <0(4) to the Court of Appeal which may
use its discretion for anod and sufficient cause for the
restoration of the appeal upon just terms. This is meant
to ginger up an appedlant who is not sufficiently diligent
in pros;éutinq his appeal.

The registrar's certificate of non-—compltiance or

anything done or ordered to be done by the Registrar

with the exception of an act done or ordered to be done

by the president ot the court of Appeal, can be
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challenged by sn aggrieved person who may aﬁpiy

to the court of Appeal or a Justice with a view to
having the act, order or ruling complained of set
aside or varied. The complainant shatl bring his
application by notice of motiion supported by
affidavits showing the error and the relief sought.
The Court or a jJustlice, aftet due consideration of

the application, may direct make such crder as justite

u7 Furthermore, the c¢ourt has

of the case so demand.1
inherént jurisdiction to set aside an epronseous act
by the registrar, especially the lattert's certificate

of non-compliance when there is likelihood of an abuse

of its process.loU

¢ Wwhere an appeal has been dismissed under order 3
Rule 20 {Z) and a respondent intends to challenge the
decision of the courl below to the effect that it should
be varied or be affirmed on grounds otheg than those
relied upon by the trial court, then he should proceed
under order 3 rule 14 by giving notice of appeal and the |
prqvisions af Rul? 19 order 3 shall apply in that, on
application to th% court of Appeal, the time limited for
biving mptice of appeal may be extended so far as is

reaﬁpnably necessary in order to allow him to deposit
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the sum estimated to cover the cost of the record

and for furnishing thc security for cc:)sts.‘lug But

if the circumstances of the case so demand and there

is' no opposition from the other party, the court may waive

the requirement of giving notice of appeal under
110

paragraph (2) of Rule 20. On the other hand, if the
respondent fails to comply with the requi?ements he may
not be allowed to_urge the court to vary or uphold the

decision appealed on a different ground other than that

F 111
relied upon by the court below.

5 e e =

The scope of é6rder 3 Rule 14 which deals with
respondent's notice of contention on the appeal that
the decision of the court beiow should be varied or
affirmed on grounds other than those relied upon
by that court it &s follows:-

1. That the respondent intends to retain bhe
judgement of the court below but wants it
vgried}

2. That the notice which the respondent is
required: to give must have direct bearing
on the appeal}

3, That the respondent should give notice of his
intention to contend the appeal to the
appellant as well as to all parties to the

proceedings who are directly affected by
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the contentions of the respondent whether or not such

parties have Filed thelir addresses for service.112
1

It is important to emphasiset that such'%ofice

| must be served on every party who may be affected by
such cpmtemtopm withing 15 days in respect of an appeal
against an interlocuéory order and, in other cases,

within one month, aftfer the scrvice of the notice of

appeal on the respon&ent.113 Hoever, omission to give

such nntdce by lthe respoqdent, the court may use lits

discretion to postpone adjourntthe appeal upon such terms

as it thinks fit.114

under order 3 Rule 15 a respondent may file with
the Registrar of the Court of Appeal a preliminary
objection to the hearing of the appeal after giVing
the appellant three clear days notice thereof before
the bearing, stating the grounds of objection. This 1is
meant to prevent a situtation in which the appellant

is taken unawares.115 Thus, i1f the repondent fails to

\

comply with this rule, the court has discretion to refuse
to listen to the objection or to grant an adjournment
with cost to the appellant or may mare such other order

as the justieve of the casge dumands.116
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An appellant, with the consent of *he parties
concerned in the appealy, miy withdraw the appeal any
time before it is called for hearing. Such with-drawal,
after notifying the Registrat of the Court of Appeal and
the appeal is consequently struck out, of the appeal under
117

Rule 14 of Order 3. But if the partles to the appeal

refuse to give thelir consent as to the wilthdrawal of the
appeal by the appellant, the appeal shatl come on for the
hearing in order to determine costs or any outstanding Issue
between the parties and once the appeal is withdrawn fin:lly,

it is considered as being dismissed. 18

4.3.0 The "Entering" of Appeals and Further Evidente:

An appeal is congidercd to have been "entered" when
the record of appeal is recelved in the Court of Appeal and
it is entered in the cause list in compliance with order 3
Rule 13 (2) of the Court o7 Appeal Rules, 1981 (as amended),
That is to say that the mere giving of a notice of appeal is
not sufficient to consiper the appeal to have been entered un

until the record of appeal has been received in the Courl of

Appeal and entered in the zause Iist.119
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Therefore, once the appeal has been entered, the
Court of Appeal becomes selizcd of the whole proceedinqurn
This means that order 1 Rule 22 will apply to tho effect

that all pplications in respect of the proceedings as

between the parties there to including application for a

stay should be made to the Court of Appeal either direct ot
through the court below. « However, before the record of
appeal 1s received in the Court of Appeal, both the Lownr
Court.and appellate court should have concurrent jurisdiction
with regard tb any application in the proceedings and an
appellant has to comply with Order 3 Rule 3, which spells

out the rules governing filling of application to the

appellate court.

For instance, even though there is a pending sppeal, the
High Court has jurisdiction to entertain an application

to set aside a default judgement obtained in the High Courl-j"1

This 1ls because of the fact that an appeal is not congidered
a5 a stay of executlon unti. the court of appeal orders Lhe
stay either conditionally or upon the performance of such
conditions as may be imposed according teo rules of

C:::'Lu‘l:.‘j‘z:2 But any applicalion to the Court of Appeal

. 12
when the appeal has not been 'entered' cannot be entertained, -
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Nevertheless, in the case of Ajibade Abina and
others Vs. Tika Tore Press Ltd:124 where the
supreme court entertained an application before an
appeal had been enlered.,  The court held that the vat oo
nale behind order 3 Rule 13 (1) of Lhe Court of aApponl

25 _ ‘s
Rules, 13811 7 which deals with transmission of records

of appeal wés to enable the court before hearing an
application for stay, to ensure itself that the application
was genuline and that the applicant did not mean to delay

or prevént the successful party from reaping the fruils

of his judgement. Thus, where all the circumstances ol the
case warrant, and in the interest of justice, an
appellate.court can enterr*ain an application for a stay

of execution even though ‘Yo appeal has been entered.

This is in line with Ccrde: 3 Rule 3(4) where it is provided
that under special circum:tances which make it impossible

or impmacticable to apply to the court below, an application

may be made direct to the court of Appeal.

However, it 1s important to emph,sise that a discretion

to grant or refuse a stay must take into accounl the

fcompeting rights of the parties concerned,



137

where such a discretion is based in favour of a

pa;ty with regard to the stay but does not adequately
take into account the other party's equal rights to
justice is decretion that:ha: not been judicially
exercised. It is the cardinzl principle of our law
pertaining to civil matters tnat competing rights of
parties are wéeighed on an imaginary scale, obviously,
scale tilts,“in good faith, towards the party with
preponderance of evidence anc, therefore, the discretion
is exercised in his favour,

Order 1 Rule 20 (3) of the Court of Appeal Rules,
deals with conditicens under which further evidence may
be received and admitted on hearing an appeal against
the decision of a lower Court. The rule requires the
appellate court to grant leave to a party to adduce further
evidence in respect of matters which have occurred after
the date of the trial or hearing on special grounds.
Thus, pepple, J.C.A. (as he then was) in the case of
Odiése Vs. Omele126 defined f.rther evidence as that
evidence which is complimentary to evidence already adduce
at the trial gnd which may be taken together with it to
prove or defeat a clzim. He went on to add that a piece

of evidence which contradicts the evidence of the applicants

@t the court below cannot be 3aid to be further evidence

but really a sustitutional ev.dence,
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It is clear from the aone provision of the rule
that if a party has not given evidence at the trial,
the appellate court may exercise its diécretion whether or
not, to grant leave to adduce further evidence on éppeal.
The question is: wWhat constitutes "special grounds®
under the rule which the court ocught to have taken into
consideration before granting leave to adduce further
eviden(.‘;e?

The Supreme Court, therefore, held bhat "special
qroungs"”includes grounds for furtherance of justice and
not to rectify the mistaxkes or negligence of counsel to
the appellant in the court below.iz? Thisz means that in
special circumstancés'hnd in th2 interest of justice
further evidence which was avzyilable at the time of the trial
or hearing but not adduced at bthe trial court may be recelved

in the Court of Appeal as_the nvidence could not Rave been
128

obtained with reasonsble dilicince for use at the trial.

Althougﬁ paragraph (4), hulé 20 of Order 1 gives the
court Qide powers to draw infc rznces of fact and to give any
judgement and maxkxe any order vnich ought to have been given
or made, it i§ the practice of the court to refuse an

application to adduce further <vidence which the applicant could

have adduced at the trial.129

e

4
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This is in view of the fact that a
party should not be allowad te give additional evidence
in the Appeal Court in order to improve on his case which
he might have done at the trial court‘iao In this
respect, Denning, L.J. was quoted to have said that where
a party made a mistake at the trial on a most important
matter and wished to put it right and his fresh evidence

were so convincing that it is capable of being believed

then a new trial might be ordered.131 (then there would

bf ground: for a new trial).

It is to bear in mind that by virtue of the fact
that an appellate court his used its discretion to allow
a party to adduce further evidence on appeal does not
mean that the successful party is deprived of the fruits
of his success in obtaining a judgement. 1In otherwords,
once a party has obtained a judgement, he is by law not
to be deprived of that judgement unless under special

. circumstance and on solid grounds.iaz In the case of

Namudu Alac and Another Vs. Bello Akanbi and 0thersi3j

it was held that the Court of Appeal should, however, be
hesitant in granting leave to a party to adduce additional

evidence except as tc matters which had occured after the

date of the trial or hearing.
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Prom the above principles enunciated, it would

be clear that the scope of hhe Rule for admitting

further evidence is as follows:-

1.

3.

That the adduction of further evidence is in
furtherance of justice:

That the evidence sought to be adduced could
not have been ob£ained with reasonable
diligence for use at the trial but it was
available at the .timz of trialj

That if such evidence were to be adduced it
would have an importint effect on the whole

case; and

That the evidence is so convincing that

apparently it is capable of being belicved.134

powers of the Court of Appeal:

The court of Appeal has powers to make any order
necessary with a view to determining the real
question in controversy in the appeal. This includes
powers to amend any defect or error in the record
of appeal and may dicrect the court below to inquire
into any aspect of tne case and the court shall
have full jurisdiction over the whole proceddings
as if the proceedings had been instituted in the

court of Appeal as court of first instancc.135
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In other words, the court of Appeal shall have
all the powers and duties as to amendment and otherwise
of the court below, in relation bto an appeal in civil

-

matteré as well as other lssucs pertaining to a
reference made to an official or special referee.136
However, a sinqle justice of the court of Appeal may
‘exercise any power vested in the court with tﬁe exception
of the power to decide:a case finally. Thus any aggrieved
party may appeal to thé cdﬁrt in order to vary, discharge
or reverse any decisioh made by a single Justice.137 The
court, therefore, igs dLly ﬁcnstituted with powers of
hearting and determinieq Aty appeal if it consists of a
minimum nimber of three Justice. =%

under Order 3 Rule 23, the court of Appeal shall
have power to glive any judgement or make any order which
the ktrial court ought to have made. The rule gones on to
add that such powers_ma? be.eiercised on any aspect of
the proceedings in relatinn to the appcal whether or not
the appellant or the respondent or any of the parties
there to may have asked fof a particular aspect of the
decision to be reversed o:r varled. This means that the
court has powers to dismiss the appellant's appeal or give
‘judgement in his favour ov give order of re-hearing of
the whole suit.139 However, where an order of re-hearing

would entail extensive amondments to the writ and pleadings,



the Appeal Court would strike out the suit so that the
‘ 140

Plaintiff-ﬁay commence fra2sh proceedings.
But where a court of trial clecarly evaluates the

evidence and appraises the facts in the case before it,

the court of Appeal has no power to substitute its won

views for the viewssof the trial court.141

Bello, J.5.C. (as he then was), on the other hand, held,

among others, that where -here is jmple evidence and

the trial judge failed teo evaluate it and maxe correct

findings, the court of Appeal has power to evaluate that

evidence and maxke proper findings unless the matter

‘affects the credibility of witnesses in which case a

re-~-trial may be o:'dr-_':'fet;l.‘m2 This is because the court of

Appeal does not see and hear evidence from the witness,

it is the trial court that has seen and assessed the witness

thereby forming impression and evaluating their evidencc}43

where a court of trial wrongly admits inadmissible
‘evidence or wrongly rejects admissible evidence, and it

appears that this has led to a substatial miscarriage of

justice the court of Appeal may order a re-trial of
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Similsrly, the court c¢f Appeal has power under Rule
23 of Order 3 to enter a judgement of dismissal of the
appellant's case if on the evidence of the case that would
be the proper judgement that the court of trial ought
to have entered.145 This shows that the Rules has given
the court wide powers which should be exercise with a
view to seeing that justice is done in the cise irres-
pective of.the fact that any of the parties there to

has asked for that deéisfon or not,

4,3,2 _Judgment and Okdersi

According to the' rules of Court, the judgment of the
court of Appeal shall be rponounced in open court, on

a date to. be announced bv the Registrar and all the

partles to the appeal shall be notified accordingly.146

when a judgment is being delivered, all counsel who have
been duly notified in that respect shoul be present in

the court otherwise their absence will be regarded as an
?
act of distespect to the Court.14 In this respect, the

judgement of the court is embodied in an order and the

court below shall have a certified copy of the order}da

» It is pertinent, at this juncture, to state that

section 258, susection (1) of the 1979 censtitution
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provides that all the courts established under it which
include the court of Appeal, shall deliver theri

decisions in writing not later than three months aft er

the conclusion of evidence and final addresses. Thus,

all ﬁarties to the cause or matter determined shall be
furnished with duly anthenticated copies of the decision on
the date of the delivery thereof, However, the constitution
( suspension and modification) s.mendment Decrce No.17 of

1985 was promulgated in order Lo remove hardship and
injusti€e in the event of unavoidable circumstances that t
makes it impossible and impraticable to deliver the judgment
within 3 months after the concluson of evidence and final
address. This means that the decision of the court shall not
be set aside on the ground Ef no=compliance with the provision

of the constitution with reéard to the delivery of judgment.

It is important to emphasise that it is the duty of eakh

Justice of the Court of Appeal! to express and deliver his

opinion in writing or he may concur in writing with a written

opinion delivered by any other Justice. But it is not
enjoined upon all the Justices who hear the case to be present

during the delivery of judgmen:, in which case another Justice

1
. . 49
may pronounce or read the oplinion of a co—just;ce.1

Thus, the opinion expressed by the majority members of the

150
court shall be the decision of the court.

]



According to Qgrder 5 Rule 3, iIf the court has
decided an issue and delivered a judgement in that
respect, then the court cannot review that judgment
except te correct any clerical mistake or gsome error
arising frem any accidental slip or ommission or to
correct the record in order to bring it into harmony
with the order which the Judge obviousty meant or
intended. .The rule goes on to add that once a judgment
or order correctly rebresents what the court decided
then it shail not be Varied nor shall a substitution be
allowed.with regard tﬁ the oporative and substantive part
of the judgment. ;

The Coprt_of Appeal, therefore, has an inherent
power éslcorrect, vary ot modify its own order with a
view to representing what the court had intended to
reccznrd.‘15'l But the court has no power to correcet its
own misﬁake'of law even =hough apparent on the face of
the order.ls2 In this respect, an aggrieved party may

appreal againgt the judgment to the suprene Court:l53

This is in view of the fact that once a court has finally

determined a case it becomes functus 0fficio™ " .ngd

such judgmenttcan only b reviewed or corrected by a
55

it
higher court on appeal.1
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It is to bear in mind that for any review of the
judgmentfor order to bé done within the appellate
jurisdiction, the aggrleved dJarty may apply to the court
when the error is discoverec. But this does not mean that
undue delay will deprive the party of the rightito have
that review done unless Fhere is an intervening action
taken by either party based upon the judgment as recorded
which will consequently #ause injustice tc.the other party

or third party if the application to correct the error will
i
-
be cffected. o0

The Court of Appeal or the court below or any other

court which has been seized of the matter may enforce the
57
judgment of the court of Apixeal as the court may dircct}J

such direction given to another court to enforce the judg-
ment should come from the preazsiding Justice in form of a

certificate through the Registrar to such other court which
]

should comply with the term: of the certificate and enforce

o .

the judgment ac:z:c:«::‘dingiy.‘l"}J The Registrar of the Court

of Appeal is enjoined to rorify the Registrar of the Court
it

below the decision of the appellate court in relation to the

appeal with all the orders o»r directions given in that

by . : .
resp:—:ct.1 7 Finally, as the appeal has been disposed of,

all ehibits and doculments forming part of the record of the
court below shatl be returned, if possible, teo the Regis-

trar of the court belpw.lbo
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5.1.0.

CHAPTER _FIVE ;

CIVII, APPRALS IN THE LUPREME COURT:

In this chaptér; we shall examine, briefly, the
history of the Supremm Court, applicable legislation,
appellate jursidiction and commencement of
proceedings. Further, we shall deal with notice
of épﬁéal, right of appeal, appeal with leave, appeal
out of time, record of appeal as well as filing of
briefs, The analysis will include Jjurisdiction
pertaining to interlocutory and final decisions,

powers of the Supreme Court as well as orders and

review of the court's judgement.

Historical Qutline:

The Supreme Court is the last court of appeal
and the highest court for Nigeria and, thus, its
decisions are final ard conclusive,1 provided there
18 no legislation to the contrary, The main function
of the court 18 to put finality to the law and an
end to litigation whicihh skould be rested in justice,

The court receives appeals from the Court of pppcal

"on all classes of matters except where leave is

required under sub-sectlion (3) of section 213 of the
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3

1979 Constitution.

Historically, the Supreome Court of Nigeria came
into being Iin 1960 as a Court of Appeal, but functioned

as an intermediate Court oi appeal between the High Court

2
and the Privy Council,

" However, under the 1963 Constitution the Supreme
Court was made the final court of appeal for Nigeria,
But prior tc the enactment :f the 1363 Constitﬁtion,
appeals from the Supreme Co.rt lay to the west African
Court of Apweal which was the full court of the Supreme
Court of Sierra Leone from where appeals lay to the
Frivy Council in London, Buat in 1933 appeals from the
then Supreme Court lay only toe the west African Court

of Appeal.4 R

In 1955, by virtue of the Nigeria (Constitution)
Order In Council of 1954 the Supreme Court of Nigeria:
ceased to exist as a court original Jursidiction and,
consequently, the west African Court of Appeal ceased
to exercise Jursidiction in Nigeria. Thus, a new
intermediate Court of Appeal. known as the Federal
Supreme Court was established for Nigeria.5 This
new court heard appeals from the High Courts of each
Region. Appeals lay firom the Federal Supreme Court
to the Privy Council, é

R
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However, on attainment of indpendence in 1960, the
Federal Supreme Court was renamed the Supreme Court of
Nigeria.6 This court received appeals from the High
Court and further appeals lay to the Privy Council.
But appeals to the Privy Council were abolished in

1963 and, henceforth, the Supreme Court became the final

Court of Appeal for Nigeria, '

It is important to emphasise that earlier courts such
as the Supreme Court of 1960, the Federal Supreme Court,
the west African Court of Appeal and the full court were
intermediate courts of appeal and subordinate to the
Prlvy Council, But the 1963 Supreme Court became the
final Court of Appeal and took the place of the Privy
Council, This means that if any of the earlier courts
mentioned had existed under the 1963 Constitution, appeals
would have lain from it to tne Supreme Court, which is the
highest Court of Appeal in Nigeria since 1st October, 1963
and, thus, if becomes a court of co-ordinate Jjurisdiction
with the Privy Council. That is to say that the decisions
of the Privy Council up to S:ptember, 1963 and of the
Supreme Court from that date are binding on all other

courts in Nigeria.
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Thus, the Supreme Court has been at the apex of the
hierarchy of courts in Nigeria and it has begen the final
authority on propositioné of law in the country, According
to Eso J3C; this finalit; is final forever unless there

is a legislation to the éontrary -a legislation ad

hominien.aur»'

5.1,1 Applicable Legistation:

The Supreme Court of Nigeria was created bf virtue of
the 1963 Constitution which made it the final Court of Appeal
in Nigeria.9 However, the applicable legislations that
Igive the court appellate Jursidiction are the 1979
tonstitution, the Supreme Co.rt act 1960 and the Rules
of the Supreme Court Act 1960 and the Rules of the Supreme

Court, 1985 as well as any other legislation to be enacted

by the appropriate authority,

+ It is true that once a <~ourt is established all its
inherent powers adhere and attach to it, and these powers
are inmate in it, which means that they are not subject of
specific grant by the constitution or by legislation, The
powers are, therefore, reasonably necessary for the adminie
stration of justice., But it is important to emphasise that
no court has inherent power .o hear an appeal and, thus,
any appellate power is traceable te a specific legislafion

or statute, The Supreme Court, in this respect, camnot be

an exception.10‘
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Under thé 1979 Constitution, the Supreme Court is the
Court of final rescrt fof Nigeria and the court shall
consist of the Chief Justice of Nigeria and such numher
of Justices of the court:not exceeding 15, The
Constitution further provides that 5 Justices of the Court

sit to hear appeals while 7 Justices sit to hear

Constitutional matters.12

It is important to bear in mind that appeals in
civil proceedings exist solely by statute and all appeals

are heard by virtue of expre¢ss provision to that effect.15

This shown that the parties concerned in an appeal, the
right of appeal, the time within which to appeal, the
manner and conditions in which to exercise the right of
appeal and all practice and brocedure relating to appeals

are provifed for in the legitklative pro¥isions governing

appeals,

The Constitution, therefore, has conferred upon the
Chief Justice of Nigeria the powers to make rules for

regulating the practice and procedure of the Supreae Court.14
Thus, the current Rules bkeing applied to appeals in the

Supreme Court, as mentioned earlier on, are the Suprenme

. Court Rules, 1983 which came into force on 1st april, 1985,
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But non-compliance with the rules does not automati-
cally prevent further prosecution of the appeal. It depends
on the Court to issue appropriate directicns as it thinks right
and as the justice of the case may reguire, either to
dismiss the appeal forlwant »f due prosecution or as to how

the non-compliance may be rewredied so that the appeal shall

proceed.1b-

Section 213 of the 1979 Constitution allows the Supreme
Court to receive appeals from the Court of pppeal and
section 22 of the Supreme Court Act, 1960 prescribes the
general powers of the court, Thus, an appeal is regarded
as beling "brought! when the rotice of appeal has been filed

16
inthe Cour‘t of Appeal End it is Said .to be "entered"

when the record is received and entéred in the caused list
L2 by

of the Supreme Court,
For successful commencement of proceedings, the
appellant shall comply wi'th he requirements of Order 7
Rule 3 and Order 8 Rules 2 and 2 and 5, On the other hand,
the respondent who wishes to raise any point at the hearing,

must comply with the provisions of Order 8 Rule 3 (3).

Order 2 Rule 31 prescribes the principles under which
a party can apply to the Supreme Court for an enlargement of

time within which to appeal. Order 7 kules 7, 8 and 12 states



that once the appeilant has filed a notice of appeal,
"the Registrar of the Cour: of Appeal shall start to
prepare the record of appcal because the Supreme
Court cannot hear the appeal in the atsence of the

it
record,

Order & Hules 3, 5, 8 and 9 provides for filing
of briefs of argument by vhe parties to an appeal.
Thesze briefs are meant to emphasise and clarify the

grounds of gppeal and to assist in the administration

of Justice.

The powers of the Supreme Court are very wide
and enshrined in section 26 of the Supreme Court Act
'and Urder & Rule 12 of th: Supreme Court lules, |
These powers include all he powers and duties of the
Court which tries the casi as well as all other related
matters pertaining to the appeal. Thus, the Supreme
Court, in the e¢xercise of its general powers, must
.ensure that no miscarriags of justice or substantial
wrong is done te any party in the appealu1 section 22
and 33 of the Supremc Court Act have empowered the
Court te crder for thelprmduction of any document or
any other material that will assist in the
proceedings of the court. Similarly, it has

'poﬁer tohcompel a compellable witness to appear before

it for further examination and refer an issue, where
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appropriate, to a referee for an ipquiry and report.

with regard to the Jjudsgements of the Court, section
258(1) of the 1979 Constitution provides that every
Judgement of the court is enbodied in an order and it
v1s delivered in open court in writing not later than
three months after the conclusion of evidence and final
addresses, However, the Constitution (Suspension and
?“lod,i:fication) Amendment Decree No.17 of 1985 was
promulgated with regard to section 258(1) of the
Constitution to the effect Lhat in an event of
unavoidable circumstahces that make it impossible
and impracticable to deliver the judgement within the
prescribed period, provided there is no miscarriage
of justice, the decision or judgement of the court shall
not bé set aside or treated as a nullity solely on the

grounds of non-compliance with the provisions of the

Constitution,

Ordcer 8 Rule 16 provides that, Ordinarily, the
Supreme Court cannot review its Jjudgements or Orders
- once given and delivered, 1In essence, the couri camot
overrule, itself in the same case but it may overrule

. its previous decision in a subsequent and entirely

different case, .
'
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5.1.2 Appellate Jurisdictions

The appellate Jurisciction ofthe Supreme Court
is founded upon a constitutional prevision which provides
that the court shall have Jjurisdiction to hear and
determine appeals from the C(ourt of Appeal.19 This
means that the main functiori of the Supreme Court, as an
appeliate court, is {o inquire intc the way dlSputes have

been determined by the Court of aAppeal. <0 Thu&, it is

not the duty of the Supreme Court to try ca565.21

_ P _
Aniagolu, J.S.C.: eruciated the appellate

jurisdiction as followsy'

WThe jurisdistion of tThe Court of aAppeal
(or any other appellate court) is
founded upon an appeal lodged to it by

~'a complaimant ctherwise called an
appellant, Ths court of Appeal is not
a court of fir:zt instance when
determining an appeal, it only embarks
upon that determinstion when proceedings

are initiated by a complainant ledged

to it by an appellant, Until it is

awakened into action from its sleep by

such a complaint, it remains a contended

tiger sleeping in its lair,"22

From the above quotation, it would be clear that

the attitude of the Supreme Court in its appellate
capacity is that when an issue is not placed before it,
it has no business or Jurisdiction whatever to deal
with it.23 Thus, where tie Supreme Court has no
Jurisdiction to hear a case or to inquire into an appeal,

everything it does, after becoming aware of the fact
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' : 24
that it has no jurisdiction, would be a nullity.
This means that the hearing of an appeal does not

permit un appellate court to enquire into disputes but

to enquire into ways the disputes have been tried and

settled.

Generally speaking, the Supreme Court, when
determining an appeal, will not allow any fresh
evidence which was not tendered or raised in the court
below to be raised on appeal unless in exceptional cases
which could not, by the‘exercise of reasonable diligence,
have been raised or obtained for use at the trial, feor
instance, che interpretation of an instrument or the issue
of jurisdiction which an appellate court may allow to be

raised.25

The reason for disallowing fresh evidence to
be raised on appeal is that each party, at the trial
court, must make the whole of his case and call his
witnesses there, Thus, the trial court had the
advantage of seeing and hearing the witnesses as well
as being in a better position to Jjudge the credibility

¢
of the witnesses.26

The question now is, How would the Supreme Court,
in the exercise of its appellate Jurisdiction, interfere

with the finding of fact by the court below?
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This question was answered in the case of Onowan &
Anor V, Iserhein27 where it was held that the Supreme
Court would only interfere with finding of fact of the
court below if it was satisfied, on the evidence before
it, that the finding was wrong and could not ordinarily
have been based on the evidence, In otherwords, the
court must come to an affirmative conclusion that the
finding is wrong, But it i. the duty of the appellant
to displace the general pre¢ - umption that the finding
of the court below was rigfl.za

Thus, the Supreme Cour. could not ordinarily
interfere with the findings of facts of the court
bglow unless there is ample =svidence shown by the
appellant that the Lower Co.rt has failed to
evaluate the facts and make correct findings on the
issue, However, in a malle where the credibility
or reliability of witnesses is at stake, the proper
course to be taken by the c:urt is tc make an order
for a retrial.??  But wher: the court below fails
to evalualte the evidence be ore it properly or
misconceives the matter in question and could not
Justify any finding it make: with reliable and
convincing authority, the Siu .reme Court will interfere

with the finding of fact of the court below.
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Under the general powers of the SUpreme Court as
provided in section 22 of the 3upreme Court act, the
court in the exercise of its appellate Jurisdiction
has all the powers of the court below for the purpose
of re-hearing the case in whole or in part or may
remit the case to the court beleow for such re-hearing,
and may give such other direcfions as to the manner in
which the lower court shall dieal with the case in

accordance with the powers of the court,

It would be clear from the above analysis that the
Supreme Court, in the exerciss of its appellate Jjurisdiction
has powers to interfere with a case which has been wrongly
detgrmined by the court below, but what would be jhe
re-gction of thé court in a s.ituation in which the award
bf damages by the lower coﬁrt is either excessive or
inadequate? '

f
!

It is, therefore, an established principle of the
Supreme Court that where the ijward of damages is based
on scme wrohgwﬁrinciples of law, i.e, if the damages
awarded are either excessive or inaquate, the court has
powers to substitute the sum :warded by reducing or
increasing it to such sum as :ppears to the court proper,
But it must be emphagsised that for the Supreme Court to
proéeed to make an assessment of damages, it must be satisfied

that there is sufficient material before it to enable it do 50,
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B T R

otherwise the case has to be remitted to the trial

court to assess damages.j

| Coker, JSC, {as he then was) said that as far

| a3 the assessment of damages 13 concerned the rule requires
lanyone asking for sSpecial danages to prove strickly that
he did suffer such speclal damages as he claimed.32 This
means that the person claimihg should establish his
entitlement to that type of damages by credible evidence
which would convince the couft that he indeed is entitled
ta an award under that head otherwise the general rule

of evidence as to procf by preponderance or weight in

_ cilvil cases usually operates, That is to say that the

| strict proof required in assessing damages is more than
such proof as would readily lead itself to guantification
and the nature of proof should be dictated by the peculiar

clrcumstances of the availalile evidence.53_

The essence of appelilate jurisdiction, therefore,
iz to enable the court to d¢ substantial justice between

the parties by drawing inferences of fact from available
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from available evidence and to give any judgement and
make any order which ought to have been made or given
so that the real question i controversy will be

determined on the merits,

5.1.3. Commencement of Proceedings:

An appeal to the Supreme Court is commenced by
f;ling in the registry of tae Court of Appeal a Notice
of Appeal containing the grcounds of appeal which the
appellant proposes to argue al the hearing of the appeal
within fourteen days in an interlocutory decision, and
three months in a flnal‘decision.3a

The notice of appeal shall be in civil Form 12
and the appéilant shall comply strictly with the provisions
of Order 8 Rule 2 of the Supreme Court Rules, 1985, This
is to avoid the notice of appeal or the grounds of appeal

being struck out for any defect or non-compliance with the

Rules.

, According to Order 3 Rule 2 (1), all appeals

shall be by way of re-nea-ing and shall be urought

by notice of appeal to be filed in the registry of the
coq;t below which shall set forth the grounds of appeal,
étate whether the whole or part only of the decision of the
court below is complained of specifying such part.

Moreover, the notice shall state the exact nature

of the relief sought and th2 names and addresses
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of all parties directly affeucted by the appeal and shall be
accompanied by a sufficient number of copies for service

on all such parties, An address for service shall also be

endorsed on the notice,

It is important to point out that any ground of
appeal that alleges a mis-direction or error in law
must clearly set out the necessary particulars and the
nature of the error or misdirection complained of, This
is in view of the fact that the duty of the Supreme Court
is to inquire into the way in which disputes nave been tried

and decided and not to inquire into disputes or to try
35

cases,
In accordance with the Rules of court, an appeal

is deemed to have been "brought" when the notice of appeal
has been filed in the Court of Appeal.36 Further, the
pppeal is said to be "entecred" when the record of appeal
is received and entered in the cause list of the Supreme
Court in compliance with the laid down rules.37 This
shows that it is not the giving of the notice of appeal

that constitutes the entering of the appeal. 0
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' In other word, the notice of appeal is jiven in
the Court of Appeal while tne appeal is entered in the
Supreme Court and thereérte?, all applications pertaining
to the appeal shall be made in the Supreme Court and not in
the Lower Court except thos: expressly provided in Order 7

Rule 21 of the Supreme Court Ru1e5.39 But before the

entering of the appecal, botar the court below and the
Supreme Coﬁff have Jjurisdiction to entertain aﬁy
interlocutory application on the matter in the sense that
if the application is refuszd in the lower court then it

should be forwarded to the Supreme Court,

It is important to bvear in mind that all applications
vto the Supreme Court shall be made by motion supported by
affidavit and they shall state the rules under which they

are brought and the grounds of the relief sought.ao

i

It is essential to understand that every appeal is
a re-nearing or a re-consideration of the whole case on the
printed evidence, Therefore, only a party to the proceedings
has the right to appeal. That 1s to say that a party to the
suit can be made an appellant or be made a respondent to the
appeal if he is directly afected in the matter. But an
interested person who is not a party except by virtue of his

interest in the matter can, with the leave of the
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Court of Appeal or the Supreme Court, appEal.h

Moreover, a party can give instructions to bring an appeal

in his mnne.l'2

With regard to a deceased party's interest in
a suit which has not been transmitted on the death of
the said party to another person, the latter cénnot, on
his own application be substituted as a party to the
appeal in place of the deccased., In otherwords, a proper
person may cubetitute a deceased party to such appeal for
the purposes of prosecuting or defending the appeal.
However, before the substitution, the court must be
satisfied of the transmission of the deceased party's

interest in the subject matcer to the person applying

to be substituted,*>

It must be emphasised that it is the duty of the
appellant when the Supreme Court is hearing the appeal,
to show, on the evidence before the court, that the
decision of the court below is worng.k& But a party
will not be allowed to improve on his case in the court

if he has not made it in the trial court as expacted of

lfl:l.l:ll.l‘5
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Although, the Supra2me Court hears argument of
parties or of counsel om their behalf by way of
submission as regards the cecision of the court below
either to set it aside, uphold or amend, generally
speaking, the Supreme Court will not allow additional
exidence td.be called for fne purposes of an appeal
when such evidence might have been tendered, by the

exercise of reasonable diligengence, at the time of
the 1:r'ia1.f"6 However, a question that involves
substantial points of law (substantive or procedural)
may be allowed to be added provided it will not involve

further evidence that could affect the decisicn.47

Thus, the appellant should bear in mind that
his argument should be limited to the grounds of appeal
filed. These grounds of appeal should, prima facie,
show good cause why the apypeal should be heard. This
is done by good and sSubstartial grounds of appeal because
they are regarded as the scul of appeal. Therefore, it
is an abuse of the process of court to file an appeal
without the grounds of appe¢al. However, where the grounds
are filed, they should not include any question which was

not before the trial t:t:n.u't.‘;‘8
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The grounds of appeﬁl, where necessary, shall
contain all particulars of che issue so as not to take
the respondent by surprise, But any of the grounds may
be abandoned at the hearing provided that an abandoned

ground cannot be resuscitated during the hearing.of the

appeal.ag‘

L
Additional grounds of appeal may be filed and

argued if leave of the cour. is granted and the
respondent is given due not.ce, The application in

that respect should be made before or at the hearing

by motion supported with af’idavit, However, an

informal application may be made orally at the hearing

to argue additional grounds, Further, the Supreme Court
allows a ground of appeal that deals with a misdirection
in law or on facts and these facts should be essential to
the findings of the court,”"

Thus, the appellant should indicate in the grounds
of appeal that there was no evidence to support the
findings of the trial court or the decision is sgainst the
weight of evidence by specifying the particular findings in
regard to which the trial ccurt erred and what the appellant

would lose if the decision was accepted.51
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However, if the respondent wiwhes to raise any

point at the hearing, he must serve a notice to that
effect on the appellant specifying the grounds of the

contention and the type of order he would ask the court
to make.52 Thus, Order 8 Rule 3% (3) of the Supreme Court

Rules, 1985 provides as follows:-

¢

Except with the leave of the court,
a respondent skall not be entitled,
on the hearing of the appeal, to
contend that the decision cfthe
court below sheuld be varied upon
grounds not specified in a notice
given under this rule, to apply for
any relief not 30 specified or to
support the decision ofthe court
below upeon any ground not relied
upon by that ccurt or specified in
such a notice,

It is very important to emphasise that for successful
commencement of proceeding:s, the appellant shall comply
with the requirements of Rule 3 of Order 7 and Rules 2
and 5 6f Order 8, otherwise the appeal will be dismissed

by the Supreme Court with or without costs,
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5.2!0 Right of appeal:

Before the Supreme Court can exercise its appellate

jurisdiction to entertain an appeal, as of right, an
appellant must comply with the Constitutional provisions
that prescribes how an appesal lies to the court in civil
proceedings from the decisions of the court of Appeal,
otherwise leave of the Court of Appeal or the Supreme
Court must be obtained., This is in view of the fact
that unless the Constitutioral requirements are
fulfilled, the Supreme Court is without jurisdiction
to entertain the appeal and the court cannot exercise
its inherent power or diScretion to cure the defect with
a view to entertaining the appeal.53
Thus, before a right of appeal is conferred on
an appellant, his case must fall within the categories
listed by the Constitution®® as follows:-
a) That the grounds of appeal must involve
question of 1aw alone;
b) That the decisicas appealed against must
pertain to the interpretation or application
of the constitution,
c¢c) That the appeal must relate to fundamental
rights under Chzpter IV of the Constitution;
d) That the issues of appeal must involve elected
offices created by the Constitution which affect
the membership of or seat of a person in the

legislative houses;
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e) That the appeal must relate to such other cases as

1
may be prescribed by any law in force in any state,

It would be clear from the above constitutional
provision that a prospective appellant who desires his
appeal to be.heard must conrirom to the requirements as
laid down by the constitution or statute creating the
appeal and the rules regulating the appeal before he

can be entitled to exercise the right of appeal under

the law.

However, any statutory provision creating an appeal
must not be contrary to the provisions of the constitution
especially those that expressly stipulate that leave
must be obtained before appzal is heard. This is vecause
such a provision conferring the right of appeal or
transfer of the appeal contrary to the express provision

of the constitution is null and void and of no effect.55

It is important to empiasise that a statute may
confer right of appeal compz2tently but lacks the power
to regulate the procedure for the exercise of the right,
For instance, Federal or Stale Legislature can confer

right of appeal to the Suprime Court but cannot prescribe

56

rules governing the appeal,’
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This is in view of th: fact that the constitution
has conferred the power to make rules governing

appeals on the Chief Justice of Nigeria.57

It would be observed that section 213 of the
Constitution that provides for appeals as of right
does not distinguish between interlocutory and final
decisions, The section Jjust uses the term "decisions'",
However, section 227(1) of the same Constitution comes
to the rescue by providing that the word "decision"
means " ,,.. in relation to a court, any determina-
tion of that court and includes Jjudgement, decree,

order or recommencation!

From the abofe constitutional definition of the
word “decision" it is clear that whether the decision
of the court belok is final or interlocutory as far
as it-is the determination of that courtand falls
within any of the catzgories listed in section 213,
an appellant can appeénl to the Supreme Court direct
without frist applyinz to the Courtof Appeal. But

an appellant who has agreed to a consent judgement

cannot exercise right of appeal.58 Similarly, an
appellant who is dissatisfied with the terms on which

he wszs granted stay of execution, has no right of

appea1.59
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vhere the right of appeal is not exercised within the
stipulated time, it is the Supreme Court that has the power
to enlarge the time.60 But if the statute creating the
appeal as of right makes no provision for enlargement of
time within which to appeal, irrespective of whether or
not the rules contain enlargement provision, the court

cannot enlarge the time.61

A prospective appellant should bear in mind that every
appeal as of right in civil osroceedings in the Supreme Court
shall be originated by a Notice of Appeal containing the
grounds of appeal which the appellant proposes to argue
at the hearing of the appeal. Thus, the appellant must
follow civil form 12 and to comply strictly with the
provisions of Order 8 Rule ¢ of the Supreme Court HRules,

otherwise the appeal will be struck out for non-compliance

with the Rules.

5.2.1. Appeal with Leavej

An appeal lies from the Court of Appeal to the Supreme
Court with leave of the éourt of Appeal or the Supreme
Court in any decision of the Court of Appeal not falling
within any of the categories mentioned under scction 213(2)
of the 1979 Constitution or any other applicable law

relating to appeal as of rirht, Thus, section 213(3) of

the Constitution provides as follows:
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Subject to the provisions of sub-section(2)
of this section, an appeal shall lie from
the decisions cf the Court of Appeal to
the Supreme Court with leave of the Court
of Appeal or the Supreme Court,

' It is clear from the above stated constitutional
provision that in civil proceedings an application for
leave to appeal shall be made in the first instance to
the €ourt of Appeal and if it is refused, then an
application be made for such leave to the Supreme Court
within fifteen days after the date of the refusal,®?

But where there are exceptional circumstances that make it
impossible or impracticable to first of all apply to the
Court of Appeal for leave to appeal, in the interest of
Justice, an application can be made for such leave to the
Supreme Court direct without first applying to the Court of
Appeal.63 However, the mere refusal of the Court of Appeal

to grant leave to appeal is not a special circumstance.64

where the applications for leave are made in the court

of Appeal, such applications are governed by the rules of

practice in the Court of Appeal,

3
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They should state the rule under which they are brought
and the grounds for the reli:f sought. But if the
applications are made in ‘the Supreme Court they shall be
by notice of motion supportei by affidavit, They snall
staté the ri)es under which they are brought and the
grounds for the relief sought, The applications shall
have certified copies of the judgements attached to them

and all the parties affected shall be served with the

notice.65

It is important t¢ bear in mind that the grant of
leave to appeal is a judicial discretion., Therefore, for
the application to succeed, it must show, prima facie,
that there is an error which ought to be corrected and
that the appeal will be argued, In view of this, the
court will exercise its judicial discretion to grant the
le;ve to appeal if it is convinced that the application

i8 necessary in order to avert injustice.66

Thus, the contents of the application shall be accurate,
precise and brave, They shall state the material facts of
the case including a direct, decisive and concise argument
in support of the grounds rel ied upon, The applicant shall
iﬁclude in the contents the questions that he would like
the court to consider and a.l legislative enactments

relevant to the application,67
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where leave to appeal is granted by the Supreme Court

or by the Court of Appeal, tie appellant shall file a
. 68

notice of appeal. Once the notice is filed in the
Registry of the Court of App=zal, éuch an appeal shall be
deemed to have been brought.39
Although only a party to the proceedings has the rignt to
appeal, a person who is not 2 party but has shown to have
an interest in the matter can, with leave of the Court of

Appeal or the Supreme Court, appeal against the judgement,7o

But the Supreme Court can dispose of an application for leave
to appeal after considering the record of proceedings and
if it is of the opinion that the interest of Justice do
not require hearing of the application and, moreover, it
will not serve any useful pur'pose.71

Be that as it may, the 3upreme Court Act has prescribed
fourteen days against an interlocutory decision and three
months against a final decis’on within which to give notice
of application for leave to appeal., But the Supreme Court

may extend the periods prescribed as far as civil cases are

concerned.72
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Thus, in elucidating the :zbove statute, Bello, JSC,
(as he then wa3) said that where a leave is required to be
obtained, a party must not only file his application for
leave to appeal within the period prescribed by the statute
but must also file his notice £nd grounds of appeal after

“having obtained the leave withia the same period.73

Be 2. Appge; Qut of Time:

‘A party who is unable to apply for an appeal within the
prescribed period, can apply tc the Supreme Court for an
appeal out of time, This’is inview of the fact that it is

‘the'SuEreme Court that has the power to grant an extension
of time within which to appeal in appropriate cases, Such
a party applying for an enlargement of time must comply with

Order 2 Rule 31 of the Supreme Court Rules, 1985,

Thus, evepry application fcr an enlargement of time within
which to appeal shall be made to the Supreme Court by notice
of motion supported by affidav:< and on notice to all other
parties affected, The applicart shall disclose good and
substantial reasons for his inzoility to appeal within time,
This is because the Supreme Court usually grants such an
application’‘on exceptional circumstances, In otherwords,

the applicant shall give genuire and valid reasons in the gffidavit



184
filed in support of the application as to why the application

T4
was made out of time, The court also takes into

consideration the lenght of time that has gone by.75

Therefore, it is the duty of the applicant to explain
to the satisfaction of the court, the reasons for the delay
for the whole period. This is in view of the fact that the
court, in most cases, grants the extension where the delay
is not uﬁreasonably long or deliberately caused by the

party seeking the leave lo appeal out of time.76

* Therefore, it is the duty of the applicant to explain
to the satisfaction of the court, the reasons for the delay
for the whole period. Tﬁis is in view of the fact that the
court, in mose cases, grénts the extension where the delay
is not unreasonably long:or deliberately caused by the party
seeking the leave to appeal out of time, 0

Further, the applicant must show, in his proposed
grounds of appeal thit he has good cause why the appeal
should be heard, In other words the grounds of appeal
shall expressly and, prima facie, show that there is good

and substantial cause for the appeal,

; For instance, the Supremne Court may grant the application
for an extension of time to appeal where it is shown that the
failure to appeal within tim: was due to an error in law which
was ostensibly difficult to understand, fathom or compre-
henced.77 Similarly, where a party shows that his appealing
out of time is due to the fact that he was not served with

the hearing notice and that the judgement came to his notice

after the expiration of the time to file an appeal,78
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The Supreme Court had also granted an extension of time
to appeal on the ground that the failure to appeal within
time was caused by the negligence or inadvertence of the
counsel acting for the party seeking the leave to appeal

79

out of time,

2.2.3 Record of ggggalz'
Once the appellant has filed a Noti€e of Appeal, the

Registrar of the Court ofjgppeal shall start to prepare the
80 _
Record of Appeal. This i: in view of the fact that

the Supreme Court cannot hear the appeal in the absence of the
81

record.
The Registrar of the Courtof Appeal, therefore, must

make sure that he transmits tne Record of Appeal to the

Supreme Court within 6 months from the date the appellant

files the Notice of Appeal.82

i

However, it is essential for the appellant to comply
with the requirements for the preparation and transmission
of the record to the Supreme Court. Thus, the Registrar
of the Court of Appeal shall disclose the amounts to be
pai& including the security required which the appellant
shall comply with within a period not exceeding 14 days
from the date ordered by the HRegistrar. But the amount
for security shall not exceed twice the costs awarded by
the court., The appellant should bear in mind that an
extension of time to comply with these requirements can
only be granted by the Supreme Court not the ilegistrar

of the Court of Appeal.83



The Record shall consist of all documents as provided
under Order 7 Rule 2(2) of the Supreme Court Rules, In

!
addition, it shall include:-
a) a certificate of' serviece of the Notice of Appeal;

b) a certificate that the conditions imposed have
been. fulfilled, nam¢ly, the costs of the record
and the security for costs;

c) ten copies of the Ricord of Appeal for the use
of the Justices of the Supreme Court;

d) the docket or case |ile containing all papers
and exhibits in conn:ction with the appeal;

e) a certificate indic:uting the date of service of

the records of appeal on the parties,

There upon, the Registra:r of the Courts of Appeal shall
notif; all parties affected ir the appeal and whose addresses
for service have been filed ihat the record of appeal has been
transmitted to the Supreme Court whose Registrar will enter

the appeal in the cause list,
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In order to save time and quicken the process of
compiling the record of appezl to the Supreme Court, the
Rules of the Supreme Court provide that the appellant,
and not the Registrar of the Court of Appeal, can prepare

the record in the following matters:-

I
a) an interlocutory decision made by the Court of

Appeal;

b) a decision made by the Court of Appeal even though

#
it is final but it is a decision on an interlocutory

decision of a High Court;

c) a decision made by the Court of Appeal affirming
or reversing an order for summary judgement;

d) a decision made by the court of Appeal conderning
the liberty af a person or the custody of an
infant or where an injunction or the appointment
of a receiver is gr:nted or refused or matters
relating or connectzd with the winding up of
companies, decree nisi in a matrimonial cause or
matters affecting Government revenue either of the
Federation or a State and in other cases as the

court may allow in its discretion.ea
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In preparing the record of :ppeal with regard to any of the
Tabove matters, the appellant can prepare the record at the
time of filing his Notice ol Appeal or within 14 days
after the notice has been filed, In forwarding the record
to the Supreme Court, it must contain the following:-
a) the index;
b) Office copivs of cocuments and proceedings which
the appellant considers relevant to the appeal;
¢) Office copy of the order for leave to appeal,
if any, and
d) a copy of the Notice of Appeal.

The appellant has to send the compiled record of appeal
to the respondent, where however, the respondent is disa-
satisfied with the record and felt that there are some
documents which ought to be included, he may file those
documents within 7 days of the receipt of the appellant's
record of appeal, An affidavit should be filed in order
to: verify that all the documents sent are correct and
authentic, Moreover, certified true copies of the

documents should be lodged with the Registrar of the Supreme

Court.
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In the absence of a challenge from any of the parties to
the appeal, the record of appeal is conclusive and binding
on the parties, Wwhere, however, a party cahllenges the
record on tne grounds of it being incorrect or apparent

mistake, he has to satisfy the appeal court that what was

recorded is wrong.Bs

Jf the court is satisfied that there is bona fide mistake in
the record, it may correct the record, But in a situation

in which the issues are serious, an affidavit may be required
S0 that the court may consider taking oral evidence to

determine the issue.86

5.2.4 _Filing Of Rriefs:
Filing of briefs of argument is made in the Supreme Court

by the parties to an appeal., Thisis in view of the fact that
oral argument at the hearing is allowed only on thebasis ofthe
written briefs filed,

But a party who has not filed his brief of argument is only

entitled to oral hearing by leave of the Supreme Court.87

It is important to point out that the oral argument at the

hearing is meant to emphasisc¢ and clarify the written briei‘.88
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Thus, where the appellant has failed to file his
written brief and there is no leave of the court sought in
order to dispense with the reaguirement, the court will not
hear the appellant's appeal., This means that he is not
entitled to a hearing, oral or written, because he has not
fulfiled the conditions necessary for the hearing of the
appeal court, The court, therefore, will not be competent or
has no Jjurisdiction to heér him.89

In otherwords, the right to be heard having not been
earned cannot be exercised and there is no question of the
breach of a non-existent right., It was held in a certain
case that a party who has failed or neglected to submit his
brief or case to the court for consideration cannot complain
of a denial of hearing.go This is because the failure

or neglect to file the brief perse tantamounts to an abandonment

of the _appeal.91

where there is no filing of brief of argument and no
extension of time is sought, the applicant's only remedy is
to BiEk the leave of the court for an extension of time to
d& 50.92 But the court has the powers to dismiss an appeal
in chambers without hearing argument in those cases where it
is clearly unnecessary to hear argument or where the appellant

cannot insist on being heard.ﬂ3
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According to the laid down rule, an appellant is
require& to file in the Supreme Court his brief of argument
not later than ten weeks of the receipt of the record of
appeal.gh The rules further require that the. brief so
filed shall be a succinct statement of the appellant's

argument in support of his grounds of appeal,

The respondent, thever, after service on him of the
appellant's brief of argunent shall file in the Supreme
Court and serve on the ébpellant his own brief within eight
weeks.95 This means that where the respondent has not
filed any brief, the appeal can proceed without allowing

his counsel, even though present, to be heard unless leave

of the court is granted.96

However, the rule empowers a respondent to apply to the

,Supreme Court for the dismiissal of appeal for want of
prosecution ofthe appeal of an appellant who has failed
to file his brief within the time prescribed or within such

tiqp as extended by the Cou:-'t..g7

It is important to bear in mind that briefs of argument

are meant to emphasise and clearify the grounds of appeal,

Thus, the briefs are not meant to summarise the judgement of
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the judgement of the Lower Court but to assist in
the administration of Justice by making the work
of the court and the councel involved in the appeal
simpler sc that the appeal will be disposed of

quickly for justice delayed is justice denied.

5.3.0. Jurisdiction_pertaining to_interlocutory Decision:

; The Supreme Court will exercise its appellate
jurisdiction to hear appeal in an interlocutory decision
where the nature of the application relating to the
appeal does not aim at firally determining the claim
or claims in dispute betwecn the parties, but only
deals with an issue in the appeal.98 Thus, an
interlocutory decision is a decision that is not final.
This type of decision is generally not appealable as
of right. That is to say that an appeal, in this
respect, may be only be leave and the time within which
99

to appeal may be shorter,”’

The Supreme Court, therefore, will consider whatever
judgement or order the Court of Appeal gives which does
not finally determine the rights of the parties as the

Judgement on an interlocutory appeal.

According to section 31 (2) (a) of the Supreme

Court Act, 1960 an appellant must file his notice of
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appeal or notice of appliéation for leave to appeal where
it is an interolcutory apﬁeal, within foruteen days of the
decision appculed against, Tierefore, where leave is
required, a party must not onlLy file his application for
leave to appeal within the period prescribed but must also
file his notice and grounds of appeal afler having obtained
the leave within fourteen days of the decision appealed

against.100

where the leave is obtained in respect of an order
appealed against and which has not been finally disposed of,
the determing factor is not whether the court below has
finally determined the issue before it but rather whether
or not the court of Appeal has finally determined the rights
of the parties in the claim tefore it.101‘

Thus, when the Supreme (Court is considerating an
interlocutory decision, if ccafines itself to the only
issue or issues relevant to the determination of the appeal
and does not comment on other matters which would appear

to have the effect of deciding the substantive case itself.102'

This means that the court will refrain from determining the

rights of the parties in the case.103'
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It is important to bear in mind that in controlling
proceedings during the pendency of appeal, once an appeal
has been entered and until il has seized of the whole
procec¢dings as between the parties thereto and every
application therein shall be made to the Supreme Court
and not to the Court of Appeal, except if there is a
contréry provision in the rules of the Supreme Court,
However, in the absence of anu legislation, an éppliCation
in that respect, may be filed in the Court of Appeal for

transmission to the Supreme Court.10&

9.3.1. Jurisdiction Pertaining to Final Decision:

A decision of the court is considered as being final
105

when the dispute between the parties is finally disposed of

or when the rights of the parties in the claim before the
- 106
court are finally determinec,

A final decision, there¢fore, is appealable to the

Supreme Court as of right ard the grounds of appeal, in

this ‘respect, are the grounds of 1aw.10" In this regard,

the Court of Appeal may merely express its opinion in a
matter by referring to it under the Constitution or other
enactments for purposes of fhe appeal which, in essence, is

being regarded as a final decision, 0°
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According to Halsbury's Laws of England,109 four

tests have been given inorder to ascertain the finality
or otherwise of the decisions of courts,

These are as follow&:-

a) did the outcome of the decision made in favour of

a party determine che main dispute?

b) was the application made upon an application in
respect of which the main dispute would have been
decided?

c) wes the decision of the court as made in respect

' of the case, determine the dispute?

d) where the decisior in question is reversed, would

the action havé to go on?

when the above stated cuestions are properly answered,
where the decision of the court as made determines the
disputes, the effect is that it has decided the substantive
case and determined the righkts of the parties in the dispute,
as a result of which, it has become a final decision. But
where the decision of the court merely touches an issue in
the subject-matter of the csse and when the order is reversed,
the action or the case has to go on, the decision is regarded

as an interlocutory one,
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Therefore, the ideal approach is to consider both the
nature of the application, and the nature of the order made
with a veiw to determining whether an order or Jjuogement is
interlocutory or final, Thus, where the Jjudgement of the
court of pppeal finally determines the ripghts of the parties
or finally determines the claim or claims in dispute between
thé parties, that judgement will be properly regarded as a

fianl decision,

5¢3.2. Powers 0f The Suprem: Court:

The general powers of tine Supreme Court are enshrined in
section 26 of the Supreme Court Act, 1960 and Order 8 Rule 12
of the Supremé Court Rules, 1985, These powers are very wide
and include all the powers and duties of the court which tries

the case as well as all other related matters to the case under
110,

appeal.
In the exercise of its appellate Jjurisdiction, the
Supreme Court has the power 1o order the production of any
documents or any other material that will assist in the
proceedings of the court, DMoreover it has power to compel a
witness to appear before it ior further examination if he is
a compellable witness as well as having the power to refer an
issue, in appropriate circumstances, to a reference for enquiry

and r‘epor't.111
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It is important to émphasise that the exercise of the
gehcral powérs by the Supreme Court in respect of a pending
appeal could be made irrespective of the fact that there
was no notice of appeal or respondent's notice given with
regard to any particular party in the appeal or that the
ground of appeal did not specify whether to affirm or vary
the decision of the court below, 1In essence, the Supreme
tourt exercises its general powers on the consideration
that such order being made is to ensure that no miscarriage
or justice or substantial wrong done to any party in the
appdal.117‘

wWith regard to the powers of the Supreme Court to
order for a new trial either generally or on any issue where
the circumstances of the casc require, the order could be
made pursuant to an application for a new trial or to set

aside a verdict or finding or Jjudgement of the court of
18

Appeal., 3
However, the Supreme Court will only make an order or
orders for a new trial if it is satisfied that substantial
wrong or miscarriage of justice has occured, This means
that the court is not bound to order a new trial for the
purpose of misdirection or fur wrongful admission or

rejection of evidence.119'
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- It is to bear in mind that only that aspect of the
appeal that deals with subst:intial wrong or mis-carriage
of justice that will be ordered for a new trial.120
For instance, where the Supreme Court could make an order
for a new trial in respect of assessment o{ damages awarded
by the court below on the ground of being excessive or

inadquate, it may, in lieu therefore, re-assess the damasges

itself or by substituting the sum awarded for such amount as
121,

appears Jjust or proper,

It is also important to soint out that where the
Registrar of the Court of Appe¢al or that of the Supreme
Court acts contrary to the Rules and/or the Act of the
Supreme Court, the aggrieved party may file a md;ion on
notice to those affected or concerned, supported by
affidavit setting out the;complaint and the relief sought,
Thus, a Justice of the Supreme Court may hear the application
in chambers and, consequeﬁtly, may set aside or vary the order

122,
or such other order as justice of the case requires,
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5.3.3%. Judgement Of The Suprewe Court:

Every Jjudgement ofthe Suprceme Court is embodied in an

123
order and it is delivered ir open court in writing not

later than % months after the conclusion of evidence and

final addresses and to supply duly authenticated copies of the

: 123,
Judgement to all parties, Thus, each Justice of the

Supreme Court who hears the appeal shall express and deliver
his opinion in writing or he may simply state in writing that

he agrees with the opinion of any other Justice who deliers

the Jjudgement or written opinion.12b

The judgement of the court, therefore, is determined

by the e¢xpress véews of the majority of the Justices.125

But would it b2 correct to say —~hat any Jjudgement of the
court which has not been delivered in writing within three

months after the conclusion of hearing is unconstitutional,
null and void?

To rescue and normalise the situalion in an event of
unavoidable circumstances that make it impossible and
impracticable to deliver the judgement within the prescribed

period, the Constitution (Suspension and Modification)

126
BeNIMeRY: Decien was promulgated with regard to section

)
258(1) of the 1979 Constitutior. The rationale behind the

promulgation of the Decree is to remove the hearship andinjustice
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to be encountered in the event of inevitable inability to

comply with the requirement :f the above section of the

Constitution,

The amendment enacts the following sub-sections:-

(4) That provided there is no miscarriage of justice,

the decision of a court shall not be set aside or treated
as a nullity solely on the ground of non—compliénce with the
provisions of the Constitution; (5) That as soon as hearing
in a case has been done and the case determined but it has
been observed that there wgs non compliance with the
provision of section 258(1) of the Constitution, the person
presiding at the sitting of the court shall send a report
on the case to the chairman »f the Advisory Judicial

Commi ttee who shall keep the Committee informed for

appropriate action,

Be that as it may, if & judgement is to be pronounced
in open court, the Registrar of the Supreme Court shall
give ' notice to the parties to the appeal.127 plso where
a reversed judgement. is to be delivered and the counsel
concerned in the case are duly notified, it will amount
to an act of disrespect to ~he court if the counsel fail

to attend the court to take the Judgementf1ga‘“-A oo

; 48“'7:1 |
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Thus, any Jjudgement given by the Supreme Court may be
enforced by the court or by the court below or by any other

court which has been seised of the matter, as the Supreme

: 129
Court may direct, But where Jjudgement of the Supreme

Court on the same subject matter conflict, it is the last

in time that will prevail and this constitutes estoppel per rem

. 130
Judicats  between them, Howevever, any directive given

by the Supreme Court to anoth:r courts to enférce the Jjudgement
of the Supreme Court shall be in compliance with the

) 131
certificate issued by the Sup-eme Court to that elfect,

It is very important to bear in mind that once a court

has finally determined a case it becomes functus officio.

with regard to the Supreme Court, its final order or

132
{judgement is fianl forever. 3 This means that no court
has the Jjurisdiction to review its final order or Jjudgement

ipcluding the Supreme Court, But where such judgement is by

a Lower Court it can only be ~eviewed or corrected by a
higher court on appeal.133
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5.3, 4 Review Of Judgement And Orders:

Ordinarily, the Supreme Court cannot review its
Jjudgements or orders once g .ven and delivered.13h It is
also a fact thét the power %o review a judgement is an
exercise of appellate jurisdiction which can only be

conferred by statul:e.135

However, it is important to distinguish between the
power of the court to overrule its previous decision and

the power to review its decision given in the same case,

According to Oputa J,.S,C., where the previous decision
or decisions of the Supreme Court were wrong and the court
was satisfied that the aeci:ion was erroneous, the court would
be ready to depart from and overrule its previous decision,
He added that it would be b»tter for the court to admit an
established mistake and correct same rather than persevere

ip error.136

The guiding princiéles for departing from previous
decisions have been succinctly stated by Eello, JSC,

(as he then was) as follows:-
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that the attitude of the Court on the
question at issue may be stated thus that
the court will no: adhere to the rule
of stare decisis ut will depart from
its previous decitions 1if such decision
is inconsistent w.th the provisions of
the constitution or if it is
errorneously reached per incurian and will,
if followed, perpe¢tuate harship and
considerable injuntice or it will cause
temporary disturb.nce of rights
acquired under it or will continue to
fetter the exercise of Jjudicial discretion,

of a court, 137.

However, it is import.nt to emphasise that the Supreme
Court has not laid down a harid and fast rule with a view to
departing from a previous decision, Rkach case, therefore,
will be decided on its ppecia. facts and circumstances in
order to avoid perpetuating injustice, In otherwords, the
Supreme Courts is ready to change or re-consider its
previous decision if it is satisfied that the decision is
erronecus or wrong or that it was given per incurian or that
it nas become a vehicle of inJustice,158 otherwise the
court willlstand by the decision so that it will not disturb

settled points and to have re:pect for the court's judgements,

It is to bear in mind that there is no provision in the
1979 Constitution that deprives the Supreme Eourtnof any
Jurisdiction to depart from and overrule its previous decision,

In this respect, Irekefe, JSC: (as he then was) saids;
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that no Jjurisciction of this court
no matter the size of the panel
should be ' szcrosanct if it is
clearly shown later to have been
based on an erroneous consideration
either of fac:t or law, 139,

Further, it is important to emphasise that there are
other instances that would make the Supreme Court to depart
from its decision in a previsous case in the sense that the
reasons given must show new factors which had not been
touched upon in the earlier proceedings and also the
,arguments shoulid show new developments in the country
particularly those that have some bearing to the

) 140
Constitution. But before the court can overrule its

preyious decision, a full ccurt of a seven member panel of

the court must be constituted to consider the i|1r111'.t.(:1".1'!'1

On the other hand, can the Supreme Court reverse
itself in the same case? The court has consistently refused
to make itself an appeal court over itself and also the
court has categorically pointed out that it does not posses
any jurisdiction or power whatsoever, (Constitutional,

Statutory, or Inherent) to review a judgement it had given in

that same Case.1h2
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where the judgement or order of the court correctly

carries out the intention of the judgement and it happens
that the court has come to an erroncous decision either

in regard to fact or law, recourse must be had to an

appeal to the extent to which an appeal is available., But
in respect of the Supreme Court's Jjudgment, once it has been
given énd delivered, the decision has become final for all
ages irrespective of the fact that the eeror complained of
is procedural or it goes to jurisdiction, This is because
there is no Court of Appuval avove the Supreme Court andj}

thus, whatever decision arrived at stauds forever,

The Rukes of the Supreme Court, therefore, have forbidden
any review of any Jjudgement except to correct slins and
typbgraphical errors and to truly convey the meaning of the
orders of the court.1&3‘ " Thus, any jucgement or order
given which respresents the intention of the court, it shall

not be varied in order to give a different meaning.

It would be elear from the above explanation that the

Supreme Court has no jurisdiction under the 1979 Constitution,
the Supreme Court Act, 1960 and the Rules of Supreme Court,
1985 under its inherent juriddiction or powers to entertain

an application for re-entering an appeal,
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Thus, Eso JSC; Said:=-

The decision of the Supreme Court
is final, final in the sense of real
' finality in so far as the particular
case pefore the court is concerned,
It is final foreve:~, except there is
legislation to the contrary and it
has to be a legislation adhominien, 145
.

In a nutshell, the Supreme Court cannot overfule
itself in the same case but it may overrule its previous
decision in a subsequent and entirely different case
without altering the rights, privileges or detriment to

the parties concerned, arising from the original case,

The Supreme Court, therefore, in the course of
discharging its main duty of adjudication if it expresses
its decision which it intends io give in the matter in
writing and delivers it, it brings to an end the adjudicatory

process because the court has no power to alter the judgement in

order to convey a different intention,



209

FERENCES:

R E
1.
2.

12,

14,

15,

16.
17.
18,
19.
20.
21.
P

Section 213 and 215 of the 1979 Constitution,
Supreme Court Act, No.12 of 1960,
Section 120 of the 196# Republican Constitution,

Supreme Court Ordinance No. 46 of 1933,

The Federal Supreme'Court Act No, 27 of 1955,

Supremz2 ‘Court Act No. 12 of 1960,

Section 120 of the Constitution of Nigeria,
Act No.20 of 1963,

Adigun V, A.G, of Oyo Stuate (1987)2 NWLR (pt.56) 197
at 214 - 215,

Section 111 of the 1963 Constitution,

Supra Adigun V,A.G., of Oyo State.

Supra Section 210(1) and (2) of the 1979 Constitution.

Ibid Section 214,

Mekwunye V. Director of pudit (W,N.) (1967)1 All
NLR 225,

Supra Section 216 of the 1979 Constitution,

Supra Order 8 Rule 8(3) of the Supreme Court Rules,
1985,

Ibid 02R30

Ibid 07 R 12(2)

Ibid 08 R 12(5)

Supra Section 213(1) of the 1979 Constitution
Section 22 of the Suprene Court Act, No.12 of 1960,
Igboke Oroke V. Chukou Ide (1964) NNLR 118,

Chief P,U, Ejowhomu V, idok-Eter Mandilas Ltd
(1986)5 NWLR 39,



210
I
23. Chief Ebba V. Chief Opodo & Anor (1964) S.C. P.99
24, Itaye and Ors, V, Eka.dere and Ors, (1978)9-10 S.C

25. Alhaji Adisa & Anor V. Solel Boneh (Nig.) Ltd.
: (1975)1 N.M.L.R, 364, Alsc Obikoya V.

" Registrar of Companies (1975)4 S,C. 31
at 34,

26, Loeb V, Nasser 3 WiA.C.A, 227 at 228,
27.  (1976)1 NMLR 263,

28, Kojo V, Bonsie 14 WACA 242 at 243,

29. Oladipo Maja V. Learndro Stocca (1968) NMLR 179,

,30.  Supra Order 8 Rule 13(4) of the Supreme Court Rules,

1985, Also Mutual Aids Society, V.
Akerele (1965)1 All NLR 336,

31 Ejowhomu V, Edok-Eter Ltd. (1986) NWLR. 25

32," Oshinjinrin and Others V. Elias and Others (1970)1
All N,L.R, 153 at 156,

33 E.K, Odulaja V. ‘A.E, Hadded (1973) A:: NLR 191,

B4, Supra Section 371 of the Supreme Court Act,

35. Supra Igboke Oroke V, Chuku Ekde,

36, Supra 02 R 30,

37. - Ibid 07 R 12(2).

38, Ogunreme V, Dada (1962)1 ALL NLR 663

39, Abina V. Tika-Tore Press (1968)1 ALL NLR 210.

40, OJosipe V. Ikabala & Ors. (1972)1 ALL NLR (pt.1)
p. 128, Also Ojora V. Odunsi (1964)1

All NLR 55,
41.  Supra Section 213(5) of the 1979 Constitution,
Also Oloko V. Arogbo (1968) NMLR 68,

L2, Jarmakani Transport Ltd, V. Alh, Kalla (1965)1
NLR 77. ”



| | 211
43,  Mbahu V. Mbanu {1961)% All NLR 652,

44, Agbomaghe Bank Ltd., V. C.F.A.0, (1966)1 All
NLR 140,

45, Chikova V. Registrar of Companies (13975)4 3.C.31
: at 34,

46, Cbikoya V. Laguda (1964)1 A1l NLR 160.
| 47. Fachora and anor. V. Lbadebo and Ord. (1978)3

o ! $.C. 219 at 247,

48, Barclays Bank V. pbubakar (1977)10 S.C. 13,
_49. Odiase and Anor, V, Asbo and Ors (1972)1 All NLR 170.
50, Mora and Ors, V. Nwalusi and Ors (1962)1 all NLR 681.
51. Adegan and Anor. V, Aira {1964)1 a1l NLR 127,

52, Supra 08 R 3(1). palso Kghinde V, Ogunbunmi and
Ors. (1968} N.M.L.R., 37. '

53, Fke V. Midwest Nig. Development Corporation,
S.C. 22/68 of 15/11/68,
54, Supra Section 213 (2) of the 1979 Constitution,
55. Onigbeden & Anor. V. Halogun (1975)1 All WLR (pt.1)
! pP.233.
56, The Council of University of Ibadan V, Adamolekun
(1967)1 All MNLR 213, -
57.  Supra Section 216 of the 1979 Constitutioh.

58. Nigeria Water Resourcys Development Ltd., V
Jaiyesimi (1263)1 All NLK 215.

59. Oyeti V. Soremekun (1203)1 aAll NLR 349.

60, Ojoﬁa V. Odunsi (f96&)1 ALl HLR 59,

61, iJde V., Tkemefuna and COrs. {1968)1 all NLR 257,
62, © Supra 02 R 28 (3).

63.  Tbid (4) L |

64, OJjosipe V. Ikabala ari Ors (1972)1 all NLR 128,
65, Supra 02 R 28 (1),

66, adeojo V. Awotorebo & gnor, (1975)1 NMLR 54,



91.
92.
93.

G4, .

95,
96.
97.
98.

100,
101,
102.

103.

104,

105 -
106,

107.
108.
109.
110,

111,
112,

a1z

Supra 06 R 3(1) and (2)
Ibid R9.

Ibid R3(3).

Ibid R 5(1).

Ibid (2)

Ibid R 9 (1).

Ibid,

Isaacs & Sons V. Salbstein & anor., (1961)2 K.B.
¢ 139, 146,

Supra Section 31(2) (a) of the Supreme Court Act, 1960,

Also section 1609, Halsbury's Laws of
England, 3rd edition P,745.

Amudipe V, Arijodi (1978) 9-10 S.C. 27.
Alaye of Effon V., Fasan (1998)3 F.5.C, 68,

Petroleum Equalisétion Fund Management Becard V,

Grenigas Ltd; (1986)5 N.W.L.R. (p.t 39) p.132
at 176,

Automatic Telephone & Electric Co. Ltd V., F.M,G.
(1981)1 All NLR.

Supra-08 R 11.
Ude V. Agu (1961)1 ALl NLR 65

western Steel works Lid. V. Iron & Steel workerks
Union (1986)1 N.W.L.R, (pt. 30) 617.

Supra Section 213 (3) of the 1979 Constitution,
Akintola V, Aderemi (1962)1 All NLR 461,
Supra 3rd Edition. Vol.22 P,743.

Supra 08 R12(1). Also Abdul Ojo V, E, Enekebe
(1964) N,M,L.R. 42,

Supra Sections 22 and 33 of the Supreme Court Act, 1960,

Supra 08 R 12(3).



113.
114,
115.
116,
117.
118.
119.
120.
121,
122,
]
123,
124,
125.
126,
1275
128,
129.

120,

531.
132,
133.
134,
135,
136,

214

rvid (2).
Ibid (4).

Supra Section 10 of the Supreme Court Act.
Akerele V, Alapata (1973) NLR 138,

Supra 08 R 12 (5).

Ibid R 13(1).

Ibid (2).

Ibid (3).

Ibid (4).
Supra Alero Jadesimi V, Okotie-Eboh & Others,

Supra Section 258(1) of the 1979 Constitution,
Ibid (2). |

Tbid (3).

No.17 of 1985,

Supra 08 R 14 (1).

Ibid (2).

Ibid R 17

Sosan V, pdemuyiwa (19€86)3 NWLR (pt.27) 241 at
242-3,

Supra 08 R 18,

Supra Section 15 of the 1979 Constitution

ARCON V. Dr. Fassassi (1987)3 NLLR (pt.59)42,
Supra 08 R 16, Also uUgbu V, Urum (1984)4 S,C.I
Sodiende Bros, Ltd V, A.C.B. Ltd. (1962)6 S.c. 137.

Federal Civil Servic= Commission & Other$ V.
J.0. Olaoye (1989)2 NWLR (pt.106)p.653,



215

137. Chief Dominic Onuorah Ifegue V,
& Anor. (1974)5 3,C, 45

138, Supra adigun ¥. A,G. (Oyo State)

139, 1Ibid pp, 43 - 44,

140, 1Ibid P, 50
141, Supra Federal Civil Service Commission & Ors, V
J.0., Olaoye

142, Supra Adigun & Ors V, A.G, (Oyo State),

14%, Supra 08 R 16,

144, T,A. Yonwuren & Ors. V. Modern Signs Ndg, Ltd,
‘ (1985)1 NWLR 244 (pt.2).

145, Supra Adigun V., A,G., (Oyo State) at 235,



216

CHAPTEI STX

CONCLUSTON

In this chapter, we shall summarise what we have
discussed in the previous chapters, make some observations
in respect of the practices and proceedings of appeals in
our courts in civil matters and finally give some
suggestions with the hope that justice will be'administered
to all manner of people in accordance with the previsions

of the law applicable to appeals,

6.1 SUMMARY:

Courts exercising hppnllate Jurisdiction in civil
matters iﬁ Nigeria may reverse, vary or confirm the decisions
of the lower courts, In'this respect, appeals in civil
matters involve proceedings in which no one is accussed
of any offence, But the apnellant must comply with the
conditions for the exercise of his right of appeal as well

as having the duty to show lLhat the decision of the lower

courts is wrong.1

The appellate courts are hierarchically graded in
the sense that the higher a court stands in hearing appcals

the greater is its authority and the weight of its

decision is binding on the _ower court, Thus, at the Federal
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‘at "the Fderal level, there are the Supreme Court and court
of Appeal, The former hears appeals from the later,
Similarly, the court of Appeal hears from the State High
Courts, State Sharia Courts of Appeal and the Customary
Court of Appeal of a State, At the State level, the
appellate courts are the Sharia Court of Appeal, the
Customary Court of Appeal, the High Court which has powers

of appeal over certain subo~dinate courts and the Upper
Area Courts,

The Supreme Court is the highest court of appeal in
Nigeria 'and it was establisned in 1963 by the Constituticn
of the F‘ederation.2 It was a court of co-ordinate jurisdiction
with the Prioy Council up to September, 1963, However, the
decisions of the Supreme Court, as of now, are ?inding on all
other courts in Nigeria because it is the highest and the
last court of appeal.3 . In order to exdrcise its appellate
Jjurisdiction in civil matters the court shall be duly
constituted if it consis;s of not less than five Justices

while seven Ju:itices siq to hear constitutional matters,

The court has wide powers which include all tne

powers and duties of the court that tries the case.“

The court has the power to iraw inferences from proved
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proved facts and to give ény Jjudgement as wel} as make
such furthei order as the circustances of the case may
required.5 However, the court has no power to review
its Jjudgement or ordersé, although, it has inherent
jurisdiction to correct any rclerical mistake or error
that distorts its Jjudgement or order with a view to

giving effect to its meaning or intention.7

1]

The Jjudgement of the Court is delivered in open
court in writing not later than three months after taking
of evidence has been concluded and final addresses.8
ﬁuti;here the court, due to circumstances beyond its control,
is unable to deliver its judgement within three monthns after
the conclusion of evidence and [inal addresses, the decision
of the court will not be set aside or treated as a nullity
except that Lhe ppresiding Judge shall send a report to that
effect to the Chairman of the Advisory Judicial Committee
who will notify the committee for appropriate section.9
Decree No.43 of 1976 established the Court of Appeal
and the court hears appeals “rom the Sharia Court of pAppeal,

the High Court and the Custonary Court of Appeal and all

these courts are bound by the decisions of the Court of

Appeal.10
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The court was formerly called the Federal Court of Appeal,
but the word 'Federal' has oeen deleted in all places with
regard to the functions of the court and the Federal Court
of Appeal Rules, 1981 have been amended accordingly and,

thus, the court is now called "“The Court of Appealr11

For the exercise of its appellate jurisdiction, the
court shall be duly constituted if it consists bf not less
than three Justice of the court learned in the respective
cases before the court, 12 ’hus, once the parti¢s in the
appeal have fulfilled the terms and conditions as
stipulated in statues wifh respect to the appeal, the court
will exercise its appellate juridiction and entertain the
appeal with a view to doing substantial justice between the
partics.1j in accordance with the powers granted it by the

constitution;and other stat. tes.

The court, therefore, -ould interfere with and reverse
the findings of fact of the .ower court, when it is clear
that the finidings are perv:-se and contrary to the facts
relied upon and the court b:.ow has failed to make proper

use of its jidicial discret n,
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In this respect, the court hus the power to evaluate such
evidence and make the findingzs which the court below ought
té have made with a view to determining the real question
in controversy in the appeal,

Thus, the court has the power to give any judgement or make
any other which the Lower Ccurt has failed to make and this
power may be exercised on any aspect of the proceedings in
relation to the appeal., That is to say that the court has
powers to dismiss the appell ant's appeal, or give Jjudgement

in his favour or give order of re-hearing of the whole su.i.t.15

The decisions of the court shall be delivered in
writing not later than three months after the conclusion
of c&idenge"gnd final addresses, Once the court has

finally determined a case il becomes Functus officio

(i.e. the order or final Jjud:ement is final for ever),
This means that the court has no jurisdiction to review
its final order - such order or judgement can only be

reviewed or corrected by the Supreme Court on appeal.16
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As regards the appellate jurisdictilon.

Court, appeals from the District Courts (in the Northern
States) and the Magistrate's Courts (in the Southern States)
as well as other subordinate courts as may be provided by
any written law lie to the High court, This is in view
of the fact that the court hss minimal Jjurisdictional limits
which enable it to exercise its appellate jurisdiction as
mayﬂbe conferred upon it by Law.17

_ Any aggrieved party, therefore, may appeal to the
court in any civil case or matter from a decision, Jjudgement
or order of a Magistrate, District or subordinate Court Judge
or any Tribunal or Board as may be provided in an enactment
provided such enactment is not inconsistent with preovisions
of the constitution.18 The Jjudgement or order of the court

in respect of an appeal shall be complied with by the Lower

Court.19

The Sharia Court of Appeal is a suprior court of
recordzo rand it has appellate and supervisory Jjurisdiction

in civil proceedings with respect to Islamic Personal Law.21

It hears appeals from Upper \rea Courts,
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The court was establ:shed in 1960 to replace the
Muslem Court of Appeal.?? The court is duly constituted
if it consists of at least two Kadis of the Court,2’
Although the House of Assemuly of the State has been

empfwered to make rules for the practice and the proceedure.

of the court,®* the applicable legislation is the Sharia
Court of pppeal Law No.16 of 1960 and in the exercise of
its appellate jurisdiction the court shall administer,
observe and enforce the observance of the principles and
provisions of the Moslem Law of the Maliki School as
customarily interpreted at Lhe Area Court where the trial
at first instance took placc, the provisions of the Sharia
Court of Appeal, 1960 the provisions of the Area Court Law
with regard to Moslem Personla Law in civil matters as well

as the principles of natural Jjustice, equity and good

2
conscience, >

In order to enhance :nd enlarge the Jjurisdiction of
the court, pecree No.26 of 1986 was promulgated to the
effect that the word "personal" whepever it occurs after

the word "Islamic" shouldbe deleted so that the expression
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in all the section of th: 1979 Constitution dealing with

the court should read "I:lamic Law". However, the Court

of Appeal held that the _.ecree did not enhance or enlarge
the Jjurisdiction of the court beyond what has been

specified in section 242 (2) of the Constitution.26

An aggrieved party may appeel from the decision of
the Area Courts to the Snaria Court of Appeal in civil
matters involving questions of Islamic Fersonal Law and
such 'appeal shall be entered in the registry of the
appellate court nearest to the court belcw within thirty
days from the date of the decision appealed against.27
The court being a Superior Court of record has all
inherent powers and sactions of a court of law,28 and
may direct the enfor&ement of its Jjudgment or order by
itself or by directing the Lower Court to enforce such
judgement or order. :‘In order to do justice amongst the
parties appearing before it, the court strictly applies
the principles of Islamic Law and procedure as well as

the Sharia Court of Appeal Law and the Kules of Court,

The Customary Court of Appeal of a State shall
exercise appellate and cupervisory jurisdiction in

civil proceedings invelving questions of Customary
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: 29
Law only. The House of Assembly of a State that establishes

the court has been cmpcwered to make laww for the exevrcise of
its appellate jurisdiction in civil matters and in the absence
of the House of Assembly, the Judicial Advisory Committee may
prescribe’ laws for the court,30 The court is established in
any state that requires it and it hears appeals from the

decisions of Customary Courts in that State in Customary

ma§ters only.31

The court can be duly constituted to exercise its
appellate jurisdiction when it has at least two or more

3'ﬁ: Thus, any party aggrieved by a

Judges to hear appeals,
decision or order of Customary Court, may, within thirty
days of the date of such decision or order appeal to the
Customary Coﬁft of App=al of the State by notifying the
Lower Court in writing of hi: intention to do so, The

Judgement or order of the Appeal Court is binding on the

Lower Court,

The Upper Area Court coperates mainly in the Nerthern
States of Nigeria and it has appellate jurisdiction with
regard to appeals from Area (hurts in all civil causes and
matters, 37 The court deals with appeals from Area Courts

in tpe light of native law ard custom applicable in the court

of trial.3a
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If a party is aggrieved by a decision or order of any
Area Court may give notice of appeal either in the Lower
Court or the Appeal Court, which has power to examine the
record of proceedings of the lower court relative to the
matter on appeal before it:35 and it shalll decide all
matters according to substan:ial justice without undue regard
to technicalities.36 In reviewing or deciding a case on
appeal, the Upper Area Court may quash the proceedings of an
Area Court where it is considered desirable and order a
retrial of such a case before the court of 1st instance or
37

before any other court of cocuapetent jurisdiction. Thus ,

the decision of the court is binding on the Lower Court,

6.2 OBSERVATIONS:

It is legally true that an appeal court when exercising
its appellate Jurisdiction could interefere with and reverse
the findings of fact of the court below when the later has
failed to make proper use of its Jjudicial discretion, Thus,
the appeal court has power to evaluate such evidence and make
the findings which the court below ought to bave made. 1In
practice, however, the need for the impartial application of
the rules of appeal is not culy administered in . that spirit

of impartiality which it recuires because of some
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COmFlexities, caprices and injustices being perpetrated
Qhen hearing appeals, We shall examine this situation as
follows: -

: P Misuse of Judicial Power: It is apparently

a misuse of Jjudicial power for an appeal court
to order for re-opening of a case where there
is no appeal agrinst a decision of the Lower
Cour‘t.38 This is in view of the fact that

it is legally wrong for an appellate court to
determine a legal opinion on a case before it
is brought to the court just to satisfy the
whims of those concerned, It is unfortunate to
observe that scme appeal courts interfere with
the decicions of the lower courts without such
decisions being srought on appeal before the court
or without adducing any convincing reasons for
re-opening of the case or after a very long

period of a lower court's judgement,

It must-be emphasised that an appellate
rpourt could only interfere with a decision of the
lower court where the latter had not made the
necessary findirg or it is on record that the
finding is wrong and could not ordinarily have
been based on tr: evidence and the appellate
court is satisfied, as shown on the record,

that it can make its own finding3039



227

Competency of Court,K To Entertain Appeal ;- It is

‘very essential for an zppeal court to fulfil all

conditi&ns precedent before entertaining an appeal.

For instance, before such court is competent to hear

an appeal, firstly, it must be properly constituted

with regard to members and qualifications of Judges

who will hear the appesal and none of them is disqualitied
for any other reasons, accondly, the matter of
consideration before the court must be a case within

its Jurisdiction; thircly, the case is brought before

the court by due process of law which has fulfilled

all conditions precedert to the exercise of such

Jurisdiction,

However, scme of the appeal courts do not bother
to comply or to see that all the conditions necessary
to the exercise of appellate jurisdiction are fulfilled
before determining legal opinions on an appeal, It is
éssential for the competence of the court that all these

gconditions are present before there is a valid exercise

of jurisdiction.“®
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Calling of Fresh witnesses And Fvidence:-= It is

improper for an Appeal Court to call fresh witnesses who
have not been called by the trial court, This is in
view of the fact that any Jjudgement passed on the fresh
evidence is null and vcoir.!,l“1 because that would be

unfair to the trial judge and might create a dangerous

precedent,

Although in special circumstances and in the interest
of Jjustice, an appellatc court may receive fresh evidence
which was available at the time of the trial or hearing
but not adduded at the trial or such evidence could not
have been obtained for use at the trial by the exercise
of reasonable diligeQCe,hz it is genemlly improper to
allow an appellant teo acdduce further or fresh evidence
in order_to enable him to improve on his case at the

trial,

Filing of Briefs:-~  Some appellate courts insist that

written briefs must be filed in the courts before parties
are allowed to argue their appeals even where the parties

are not legally represented, This is not the position of

the law.



229

The law provides that wher? a brief is filed which is
not inaccordance with the rules, the etfect is that no
brief has been filed and, thus, the party concerned will

not be heard in oral argum2nt except by the leave of the

court.bB

However, where parties are not legally represented, the
appellate court can waive compliance with the rules
rélating to the filing of briefs and allow the parties
to argue the appeal orally.aa Moreover, appeal courts
should not insist on the presentation of briefs in a
situation in which a counsel has just been briefed about
the case especially on the day of the hearing of the
appeal and it is impracticable for him to prepare and
file briefs in respect of the appeal, thus, the counsel

should be allowed to address the court orally.hs The

principle is that where a party has not filed his brief
of argument, he is entitled to oral hearing by leave of
the court in order to assist in the administration of
Jjustice by stating the rezsons upon which the argument
is to be based so that the points will be clarified and

the appeal would be disposed of as quickly as possible.



Grounds of Appeal:~ Grounds of appeal are meant to give

notice to the Respondent of the errors complained of and

any issue not raise in the grounds is cleply not before

an appellate court.ba

It has been observed, however, that some appellate
courts do allow prties to rely on Omnibus grounds and
argue any ground in support of an appeal as if parties
have unlimited rights to raise any issue in the appeal,

no matter how iaproper that issue is raised before the

court,

Moreover, in some instances, an appeal may be
incompetent before an appellate court but the court
may allow the existing grounds to be amended in order

to suit the whimsical view of a party., It must be

‘emohasised, however, that where an appeal is not

competent before the court, no amendment can validly
take place and it is trite law that omnibus ground is
mmaterial in an appeal espcially where it is against the

47

decision of an appeal court, and it does not confer

unlimited rights on a pnarty to argue any ground of

appeal. Thus, where an appellant
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intends to amend his original grounds, nhe should ask for
leave to amend such grounds, and not leave to appeal on
the additional grounds, although an appellate court has the
discretion andindeed the du.y to refuse the app:llant's

prayer for leave, where the justice of the circumstances so

demands, to argue a ground >f appeal 1‘11«3d."8

6. Assessment of Islamic and Customary Laws on Appeal:-

Sharia Courts of Appeal apply Islamic Law in civil
matters: and procedure whereas Customary Courts of

Apeeal applyCustomary Civil Law and Procedure, Our
observation, however, indicates that civil procedures

in these courts are be:zoming increasingly formalised

in the sense that EkEngl:sh rules of interpretation of
procedent are witthingly or unwittingly being introduced
in the civil procedures of the courts particularly with
regard to the Customary Courts of Appeal., For instance,
counsel appearing in t-e courts prepare their grounds of
appcal and base their arguments and submissions on the
principles of English rules and procedure, The

consequence of this development would be the ousting
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ousting or bastardising the Islamic and Customary practices

and procedures thereby defeating the purposes of establishing

the courts,

This dangerous trend is also visible in the Upper Area
Courts which exercise appellate jurisdiction in Eslamic and
Customary Procedures in civil matters, This is a very
undersirable development;because the prcdominanf indigenous
population of the area concerned will be denied their
fundamental human rights if the clearly defind code of
Islamic procedures or Customary procedures will be outsted

or hmastrung by the knglish rules of procedure,

It is to bear in mind trat the duty of the Appcal Courts
is not to interfere with the Muslem law or any other
.CU5tomary procedure or to aprly unreservedky English rules
of procedure and evidence butf to consider whether the
decisions of the Lower Cour:s had resulted in a miscarrigage
of QUStice or was in conflic: with the provisions of the
Constitution of Nigeria otherwise the pppeal Courts are
required to protect, safepguar’ and guarantee the
purity of Isamic Law or any ol er Customary
procedure which has clear and defined procedural

formula, This means that once a judgment arrived
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at is in accordance with the c=2tablished Islamic or
Customary procedural formula, the appeal courts are
required to approach appeais from Lower Courts in the
light of the Muslem Law or Customary procedure as applied
v

in the Court from which the appeal t';ame.d'9

Appeals to High Court and Sharia Court of Anpeal

in Islamic Civil Matters:- PBoth Upper Area Courts and

Area Courts, in most cases, apply lslamic Law in civil
cases within their jurisdiction and cite authorities
from 1lslamic books, The l1slamic civil laws which these
courts apply covei® 1slamic civil laws which these courts
apply cover lslamic personal law and 1slamic civil law
of transactions (i.e, Mu'amalat), Appeala against.the
decisions of the Area Ccurts in respect of 1lslamic
personal law go to the Sharia Court of Appeal whereas
appeals in lslamic Law ¢ transactions lie to the High

Court where the Judges &re not learned in 1slamic Law,
This is apparently an injustice because if a court
whose Judges are not.learned in the law applied in a

case and such Judges:are to handle such cases especially

on appeal, it will 1qad to a gross miscarriage of justice,
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In most cases, the High Court Judges, wittingly or
unwittingly apply principles of English law or Customary law
procedures in dealing with Islamic cases thereby ousting or
historting the well established Islamic procedure as being
followed in civil matters including the Islamic rules for the
admicsion of evidence and the form of trial for both Upper

i
Area Courts and Area Courts from which the appeal came,

This is very unjust because in administering justice on
Muslems according to Islamic law, it must be made clear that
both the substantive Islamic f,aw as well as the Islamic law
practice and procedure must be applied as lajid down in the
Shari 'ah and the Judge who i: to apply the law must be
learned in Islamic law and procedure, Moreover, for such
a Judge to be qualified to apply Islamic law, he must be
male, Muslem, learned and Goc-fearing otherwise any Jjudgement

he passes, would not only be unjust but also a nullity.
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Powers of Anpellate Courtss- Tt has been observed that

some appellate courts tend to regard any civil appeal
proceeding before them as an invitation to a retrial,
Furthermore, the courts seem to confuse a siluation

in which an interlocutory decision is required from a

final one,

Alfhough an appelﬁate court in the exercise of its
Jurisdiction in civil matters may reverse, vary or confirm
the decision of the court below, it is not its business
to re-obé; dispute by try.ng cases again. The powers of
appeal courts, in this respect, are to scve whether trial
courts have used correct .rocedures to arrive at right
decisions, Thus, an appeilate court will only interfere
where the nccessary finding has not been made or where it

is satisfied on the evidence before it that the finding

is wrong, and could not ordinarily have been based on the

evidence,

vith regard to final and interlocutory decisions,
¢

some appellate courts have shown tendencies to confuse the
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interlocutory decisions, they determine them on final bases,
?hig is wrong because where a3 lower court makes a decision
partaining to an issue or issues in the case before it which
does not finally determine tac rights of the parties, it is

an interlocutory decision., ‘“ut where the lower court finally
determines the rights of the parblies and not merely an issue
in the case, it is a final d:cision, Thus, an appellate court

should try and di fferentiate between the two issues and pass

judgehent accordingly.

7.3 Suggestions:

In the light of what we have highlighted with regard
to our observations, we put forward the following suggestions
in the hépe that they may hl:p in the application of the
proper ruies of appeal thereoy removing the complexities and
injustices associated with aspenls so that appeal courts may
administer justice in the spirit of impartialitydand avoid

miscarriage of Jjustice,

1. Interpretation of Constitution and Statute:

It has long been an .stablished practice in courts
that in the interpretation of an anactment, the
courts should construe the enactment in such a

way as to implement rather than defeat the
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legislative intention, This means that the courts
should avoid a construction which would reduce the
legislation to futility end they should bear in

mind that legislation is nade only for the purpose
"of bringing an effective result. Therefore, in order
to bring an effective respect in the interpretation
of a provision in a constitution or a relevant
legislation, it is very iapertant to refer to the
higtorical antecedents of the provision and when

it is qualified by some cother considerations,

it should not be read or interpreted in isolation.ﬁo

This means that courts of law especially
appeal courts should interprete and construe
constitutional or statutory provisions liberally
having regard to the history and reasons behind
the enactment, This is in view of the fact tpat in
finding out what the legislature means, it isuvery

important to take into consideration the surrounding

circumstance that wou;d serve as a useful guide in
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!
arriving at a decision which is in line with the intention

of the legislature, However, where the provisions or words

construed are clear and unambipuous, they best declare the

intention of the Constitution or legislation in respect of

the provisions construed,

we are of the view that it is the duty of an appellate
tourt to bear in mind that whiere there are alteration in
the provisions of subsequent legislation or significant

omissions with respect to a particular matter with a view

to effecting a change in the law, the provisions conferring

the change should be construcd liberally in order not to

defeat the obvious ends of the legislation,

According to Sir Udoma, J.5.C in the case of Rabiu
V. The state” saids

+ses that the funition of the constitution
(Decree) is to establish a framework and
principles of povernment, broad and general
in terms, intended to apply to the varying
conditions which —he development of our
several communities must involve, ours being
a plural, dynamic society, and therefore,
mare technical ru.es of interpretation of
statutes are to some extent inadmissible

in a way so as to defeat the principles of
government enstrined in the Constitution
and in response to the demands of Jjustice,
lean to the broader interpretation.....
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Thus, the decision arrived at by the Court of Appeal
in the case of Abuja V. Bizi ’2 with respect to the
Constitution (Suspension and Modification) (Amendment)
pecree, No.26 of 1986, which aimed at extending the
jurisdiction of the Sharia Court of Appeal to handie
all cases of Islamic Civil Law leaves much to be desired,
This is because the court! ha: fajled to take into cognisance
the history and reascns which led to the amendmuﬁt of the
constitution, The court, therefore, construed the

enactment in a narrower sense¢ thereby defeating the

obvious ends the Decree was rtesigned Lo serve,

It is worthwhile, at this Jjuncture, to give the
genesis of the Decree which was promulgated as a result
of seres of agitations and dissatisfaction by Muslems
who felt that it was improper for High Court Judges who
where not learned in Islamic Law and procedure to handle
appeals on Islamic Civil Law of transactions, In order to
corréct the anomaly, a reform commitiee was set up in
1976 by the then Federal Military Government and in its
repﬁrt to the Government, it recommended, among other

things, as follows:-
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The Sharia Court of Appeal Lwa should
be amended to confur jurisdiction on the

Sharia Court of pppeal to hear appeals
in all civil matters emanating from
Area Courts where the applicable law is
Islamic Law,

Thus, Decreed No,26 of 1386 was promulgated with a view
to allowing all cases of [slamic Civil Law to go on appeal
to Sharia Courts of Appeal., However, the Court of Appeal
interpreted the Decree in a larrower sense and said that
the Jurisdiction of the Sharia Court of Appeal s5till remains
limited to those items enume-ated under section 242(2) (a)(b)
(e) and (d) of the 1979 Constitution. This Jjudgement,
obvipusly, has defeated the 'ntention of the legislature by
not extending the jurisdiction of the Sharia Courts of
Appeals Lo cover all cases o Islamic clvil Law thereby
allowing the anomaly and injustice being experienced by
Muslems to continue irrespeclive of the fact that therc
i5 nothing in the text of the Decree or in the Constitution
to indicate that the narrower interpretation as applied
by thé Court of Appeal would best serve the purposes and
objects of the Decree, Wwe hcpe the Supreme Court, sooner

or later would redress or correct the anomaly whenever the

case goes on appeal to the ccurt,
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2. Additional Evidences !

An appeal court should be very nesistant in granting
leave tq a party to adduce additional evidence because
that would be unjust except Ior the furtherance of justice

and with regard to matters which had occured after the date
23

of the irial or hearing.
Generally speaking, the grant an application for
lcave Lo adduce additional evidence would tantamount to
injustice because it would bes unfair to the trial Jjudge
tut in the interest of justice the court should carefully
study all the issues involved in the case and make a
diSaipaSSionate appraisal of the materials placed before
it by both parties especially where the acts of commission
or omission of others, including counsel for the parties
could not, by reasonable diligence have made it possible

for the evidence to be adduced at the trial.

In the lipght of the above situation, the pppeal Court
should have an overall consideration of all the issues
involved and the propriety ian that eventuality of admitting
additional evidence and, if in the opinion of the court,
the trial Jjudge might have re¢ached a different decision if
it had heatd that evidence, it would be fair and relevant
to indicate the actual position of things and should not

reverse the decision of the Lrial court but order a retrial.
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However, it would be more pertinent to suggest further
that after carefully studying all the issues involved in
the case including all avai._.able evidence and where it
becbmes apparent that there won't be any fundamental
difference between the decislon reached by the learned
trial Jjudge and what would e the conclusion by virtue of
the new evidence, the pppeal Court should not order for

a retrial mercly because there is additional evidence to

be heard.

The establ ished principle in admitting additional
evidence is that Appeal Courts are required to always
exercise their powers in thet respect judicially and
in the furtherance of Jjustice so that a case of this
nature should be determined on its merits, In otherwords,
mere procedural irregularities should not be a hinderance
in admitting additional evicunce,54 rather the court should
always look at the sprcial circumstances of the case and in
tﬁc interest of justice as well as dispassionately
appraising the materials.placed before it, by both parties,
and then admit additional evidence which was available at
the time of the trial or'hearing but not adduced at the

s
trial court due to one riascn or the other, >~
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It is also pertinent, at this Jjuncture, to draw the
attention of appellate courts to the fact that written
briefs of argument to summarise the judgements %f lower
courts or the account of the proceedings or the facts of
the case but rather they are reasons upon which arguments
are to be based with a view to assisting in the administration
of Jjustice by making theiwork of the appeal courts and the

counsel involved simpler so that appeals will be disposed

of as quickly as possible,

Furthermore, in a situation in which counsel has just
been briefed about a case especially on the day of hearing
of the appeal and it is not possible for him to prepare and
file his briefs in respect of the appeal, the appeal court
should allow him to address the court orally.56 As stated
‘earlier that the inability of an appellant to file his
briefs or argument is not an out right abandozmment of
the appeal. The rules, therefore require that where &n
appéllant is in a position to file his brief but has not

done so within the time prescribed, the only remedy is to
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seek the leave of the court for an extension
of time to do so. The court, however, should
insist that tée briefs so filed should be a
succinct statement of appellant's argument

in support of his grounds of appeal,

Technicalities

The duty of an Appeal Court is to see whether
or not trial courts have used correct procedures
in arriving at decisions. That is to say that the
Appeal Court should always exert efforts towards
inquiring into the way irn which disputes have been
tried and decided. Thus, if the court is satisfied
that substartial justice has been done, it should
not upset thne decision of the [owr Court solely

by reasor of defective technicalities.

For inztance, where an appellant files in
time the notice of 2ppeal and paid the fees as
required by the statute but fails to supply @ copy
of tha notice to th2 court below L r service on
the respondent, 1In this situation, the respondent
has rot been put on notice, which means that one of
the conditions of appeal has not been fulfilled,

Thus, we are of the view that instead of outrightly
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treating the application as a nuliity and consequently
striking out the appeal, the Appeal Court should
grant an applicalion for an extension of time

in order to enable the appellant fulfil the condition

floutEd .

It i5 true that appeals in civil proceedings exist
solely by statute and they are entertained ih accordance
with express provisions 45 stated in the st tute and,
unles's expressly otherwise provided in the statute, it is
the appenllate court to determmine its rules with regard to
the appeal, In this re,pect, once 4 prospective appellant
come: within the provision of the statute Créating the
appeal and he has ex erc.sed the right of appeal
created by that statute according to the teras
and conditions laid down by the statute we, therefore,
suggest that appea) covrts should not allow mere
fechnicalities or proCedural matters to interfere with

a'systemwthat proaotes the cause of justice,

Thus, it is an incontrovertible fact that notice of
appeal] is essentially the foundation of the appeal and
on the ground of it being defective or incompetent

the court may strike it cut,
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This is in view of the fact that the incompetence

or defectiveness in reldtion to the notice

tantamounig.to a faijure to enter an appeal which

means that there is no appeil before the court,

However, taking into consideration the nature of our
society being 4 plural and cynamic one, and, thus,
unnecessary adherence to uncue regard to technical rules
at the expenses of the demards of Justice which

'the Appeal Courts «4r¢ designed to serve, enforce and
protect, it is really out of focus with the needs of time

to insist that defective notice is incurable and connot

be dmended.

In order not to defeat the obvious ends of justice and by
¢irtue of the reasons given above, we are of the view

that any defective notice should be cured by amendment, In
other words, it is strongly suggested that any defectiw
noticg of appeal should be allowed to be cured by the

leave of court unless if it substantially contradicts

the laid down rules or procedures,
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