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ABSTRACT

Justice and fairness is the basis of the relationship
bet ween governnent and its citizens. It is in fact the pivot
around which all civilised social existence revolves. Hstory
has taught nan that in restive nonments and tines of social stress
the quest for justice assunes greater dinension and significance.
Presently, nost devel opi ng societies, such as N geria, are passing
t hrough these restive nonents. These societies are continually
engaged in the search for a viable polity wherein justice and
fairness shall rein supreme. The task has been nade nore daunti ng
in a situation where coup de etats, sudden and frequent change of
gover nments have becone endem c. The not result, therefore, is
that the citizen is aflicted with a feeling of i npotency and

hopel essness regardi ng the assertion of his fundamental rights.

This is precisely the juncture at which law should step in
to play its role of social engineering by balancing conflicting

social interests. The province of governmental executive action

must be legally and precisely defined vis-a-vis the citizens'
fundanental rights. In this regard, the concept of fair hearing,
as a universal standard of norality in public affairs should serve
as a reference point. The efficacy of the concept of fair hearing
lies inthe fact that it is available to the guilty as well as the
I nnocent citizen. Even a condemmed arned robber is entitled to a
fair trial under the law. This being the case, it is the nore
necessary that the citizen and all concerned with public affairs
shoul d understand what the concept of fair hearing entails and its

rules enbody. This thesis should therefore be regarded as a nodest

attenpt in this direction.
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In line with the title of the thesis tho method of
presentation is one in which the whole corpus of Nigerian
Law, Constitutional, Statutory nd Case law is examined to
determine the extent to which the Concept of fair hearing
Is reflected in thoir operation, using the previsions of
section 33 of the 1979 Constitution of the Federal Re public
of Nigeria as the point of reference.

Chapter Ore deals with the nature, scope and underlying
objectives of fair hearing. No attempt will be made to offer
any general definition of the Concept of fair hearing. Rather
a descriptive analysis of the principle embodying the Concept
is prefered. This is in realisation of the inherent limitations

a generalised defintion suffers from.

In Chapter Two attempt is made to trace the origin and
development of fair hearing. The philosophical background as
well as the Common Law origin of fair hearing is described.
Its modern development and recognition in municipal as well
as International Lav as a fundamental right is demonstrated
by reference to some modern Constitutions and International
Conventions. The intention here is to highlight the Universal
nature of the Concept as a principle of morality.

Chapter Three discusses the application of fair hearing

in civil proceedings in Nigeria. An indepth analysis of section

33 of the 1979 Constitution of the Federal Republic of Nigeria is
made. The emphasis hore is to demonstrate the efficacy of the
application of the Concept by reference to decided cases. Principles
that facilitate the actualisation of the Concept such as lucus standi
and independence of the judiciary are also discussed in this Chapter.
The last part of the Chapter discuses fair procedure and its

requirements. The application of tho Concept of fair hearing in



Criminal Proccodings in Nigeria is examined in Chapter Four.

The provisions of section 33 in relation to Criminal trial as

well as the various provisions of the Criminal Procedure Code

and Criminal Procedure act pertaining to fair trial are thoroughly
examined with reference to decided cases. To this end, the Chapter
iIs dividud into two parts. Part | deals with 'Fairness of Sub-
stantive Criminal Law', while Part 11 deals with the requirements
of 'Fair Trial'. Throughout this Chapter the discussion centred
around the provisions in subsections 4 to 13 of Section 33 of the
1979 Constitution of the Federal Republic of Nigeria. In this
Chapter the relevant provisions of the Evidence Act have also been

examined.

Chapter Five discusses the application of fair hearing in
administrative proceedings. The decision making processes of
administrative authorities, government and public functionaries
arc examined in order determine the extent to which the

requirements of fair hearing are complied with.

There are circumstances in the adjudicatory process where
the rules of fair hearing do not apply. For instance, it is a

requirement of fair hearing that trials are hold in public. But

this requirement may be waived in a situation where the principle

of 'State Privilege' applies. Also in a Contempt proceedings, some
requirements of fair hearing may not be strictly observed. All these
are regarded as exceptions to the rules of fair hearing. They are
discussed in Chapter Six. Also discussed in this Chapter is the
general restrictions on Fundamental flights in Section 41 of the

1979 Constitution of tho Federal Republic of Nigeria to see the

extent to which the provisions of section 33 of the same Constitution
are affected by those restrictions.
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Chapter Seven discusses the Concept of fair scaling
under the Military regime. attempt is herein made to examine
tha extent to which the rules of fair hearing are observed in
a revolutionary situation such as exists in a military regime.
Legislative activities of Nigerian Military refines are examined
to see the extent to which fair hearing, as a democratic Concept,
Is reflected in the various decrees and edicts tho Military enacted.
Of far greater interest is the analysis of the composition and
adjucatory procedure of the Special Military Tribunals that are
tho feature of all Military regimes in this country. Can their
procedure ensure a fair trial to the accused person? To what
extent are the provisions in Section 33 of the 1979 Constitution
of the Federal Republic of Nigeria observed by the Military
Tribunals? These and other questions have been examined in

this Chapter.

Chapter Eight deals with tho Conclusions reached as a
result of our discussion of the various issues highlighted
in relation to the application of the Concept of fair hearing
under the Nigerian Law. This is rather a summay of the major

observations made regarding the application of the Concept of

fair hearing in Nigeria.
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INTIOOUCTION

1o MN.cinll OSPINITICL AND SCCAB o 1.Ti HS.J TG

(a) FoL fu. 2ING « ITS FIQING

e intractadilisy of lefinition smurally naiiss any attenpt

-

to definge L. heoring matrietive wd Tutile. uvefning

essoncisl volves the 3ubsyi’ abion of = word cr words for

4

- -~

anothor sov ol words, ni thugy further words fay anl gencrally
will stond in need of adlitional ex>lanation. It follows that
when what 1. .¢ be diseussol iu 2 ishly ceo. lex conecent such as
fair hearing th: vit-l co:sileration is wt so uuch the fom of
words choson 28 . 1.7inition but the accérianying ¢lucidation of
the nanner in yhich those worls are to fumction in all the diverse
contexts and ¢ irew stunces ir which they ay ve us!xl. «&ain
definition ¢ i be un tady restriciive especially when dealing with
an cover-cxpundinrg conce.t sueh ~o faly “cwxins, crant.l that
fair hcaring oy not be e-gily anenable to usbstract dcfinition
nonstheleons 1iv is injoeravive 8o 2ote bhat the cone. & s to do,
inter ali., wity the node or procedure Sy which justicoe is
disyponsel In o cowrt of law or tribunzl. 2 othoer wores it is

-
L

a proc:.iw si.foguerd ained at easuring: that $risls aad
enquirics ~r2 fairly cailucted so &8 %o "koup the strenins of

Juwatice [ arc¢ .l elian". Conscat msly our nethod will he a

e —

1o TORD I70YD OF .77 0% INW.OJURIOK 1 JULTSIGUDIICE; ppe

=4 47] Titics (1979)..

2. LOLD DEMNILG: DU : i<4CCLZ2 OF I...J: E.;::.-I"--C:S 't prze V, 1980,
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functional exposition of those principles that are tralitionally
regarded as the Constitucnts or csscatial ingredionts of fair
hearing. This will, hopcfully, cnable us have a lucid perception
of the concept thus illw:in.ting our wlorgtanding of what is

exacily wcant by fair hearing in a1l itc roaificotions,

idght Fror. tac ousct, fair hearing must be distinguished
fron the concept of Natural Justice with which 1% i. sonctinces
erroncously confuzcele -ihile Natural Jusbice is ninie up of two
rules, nauelys right to bYe heard and rulc azsinst bias, fair
heering on the other hand is couposeld of nwicrous rulces,
principles 2ni concepts that are never oxhausti~ce In cssence
any yYulc or princijle the ain of which is to unsure fairness
of procedury by nmcans c¢f which lcgal rules are enforced nay be
brought under the wniversal urmbrella of the concupt of fair
hearing, " Thus natural justicse is just onc particular aspoct

of fair hearing,

-

«8 n fundacentel right, f4ir hearic;: has been entrenched

in all the Higerian Cedstitwtions, pre @i pest inlependencee.

&

Yct nowhere was a definitien.of it ¢ver previled and neither
ves any cver proffered in the Geciled cas.ase a3 in the

cusce of UHYTS ve CLICE, Horgany . Ced.ss obscrvod in oxaspoeration

that:
"Migr: is no l.linition in the Comstitubion as
to what Censtivute a fgir hegrin: within The
neaning of scction 22 {1963 Cons’ :uiion) ond
it is lifficult,  perhaps iipassillc to give o
conirghensive definition that wouwll cover all

cases” o

Howcver, the lcamed Chicf Justice went on %o stulc that inspite

— ———

3¢ (1966) (3.CN.) BM.LLie 215  at 216,
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of the absecnce of any definition "it can hardly be said that

an accuscd has not had 2 fair hearing as intendel by the Consti-
tution when the court fellowed the procodure lail Zown for such

3(a)
hearing and has not violatcl the principles of naturul Ju.,tJ.\,o"

Sinilarly in the recuant case of C . G.EUSL I, OLILGE ve [HE

4
GOVELNCLL OF ORDO ST .'JEr, 0:.0d0 Cod, of Ondo Strte High Court

renarked that although thurce is no lofinition as such for fair

heering in the Constitution it nust involve the obscrvance of

natural justicce.

Sonie writers have relied on the supreuc Court's lecision

in WHTE v, tOLICE as quolul above, to put forward the uwntenable

propesition that "what is tantapount to a fuir ho.ring nay not
nccessarily satisfy the prinei les of natural justice whioh ‘scem
td have a wiler Scc'_"e"? It is the present writor's subrnission
that contrary %o thgse writcers epinion the lcecision wder
reference lends credeneg to the view that falr hearing is nuch
wiler in scope thuan natural justice. vor it is cliar fron the
quwotation roferred to above th.t niirg conplimnee with rules of
natural justice is not cnough %o satiafy rejuircnimts of Tair
hearinge "he proccdure lail lown for such hearing nust ve
strictly conplicd with, Equally orrencous is the view senctincs

cxpregsed that there is a difference between fair trial and fair

" jbg) n.l oLang 215 “t 216.
(&98/ 2 ‘J 549 o

"Procedurc and svidcico in l“m.berid, Pe T
1ubli.,ha.d by Law Tlhos 4iress of ln.ic, 1J50.
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hearing. i'or instonice in the case of IST JU MO MLD ve K.NO
"

N..oy tiic lofonce Counsel tricel to draw a distinction between

fair hearing nd fair trial bdefore the Surrene Court of NHigeriae
Making a ruling on the Counscel's subnidssion the Suprenc Court

held:
"It s boon suggestel that a fair hearing loes
ncet —.own a Iair trial, Ye think a feir hearing
2t involve a Fair trial and a fair trial of a
coae consists of the whols henring. e therefore
sce no 1liffercnce between the two".

This ruling of the Suprcie Court was the corrcet position
of the low, -1 was bascl on a sound interpretation of the
Constitutional provision on fair hcaring in scction 22(1) and
(2) of the 1963 Constitution., 3ame intorpretation is valid

for scction 33(1) and (4) of 1979 Constitution.

WMot, if one nay ask, is the true test of fair hearing?
In other woris, when could it be said that the court has given
an accuscd a fair trial? .nswer to this inport.nt gquestion
was suggusted by the Suprernce Court while lelivoring its

judgerent in ISY XU MOHJE:3D ve LG N... thus:

"The trae toot of 2 fair hearing, it was
su:gestcdl 1y a Counsel, is the injression
of a rgiscnable Torson who was prescent at
the tricl, whothor fron his observation
justice has buon done in the case je
£.21 chliged to acree with this",

What sort of criterion "mould we usg in arriving at the
reasonablo non's test?  Should the test be a subjoctive or

an objuctive one? Those gquustions are cninently inpertant

6¢ (1958) 1 .11 NeLeite 424 at Pe 426 28 por ADINOL. C.J.H.
Te -8 ler .DulOL. C.J.N. at De 426
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because the 'reasonablo non' is V&gua/hUiCC Aifficult of a

H 3 [ iy - -y e P l,‘. s o N
precise logal neaning. Ghouli <che rewsoucdhle person bo 4
judge, @ counsel or a layian who 1s present in the court?
Whes of thoe accuwcd porson hinself? _nswows to these all
inpercont casetions may not roodily couw by. 1t is She
belic? of this writer thot the problen of identilydnmg ihe
Irpenommable mon! connot be deter.ined in iseoleotlion. [P can
cenly o Jone In relation to a given case, considcring the
facts andl eireunastangos at thoe nateriszl tinee ‘Thoever this
reason:hle nan is, must, in the opinion of thoe present writer,
bae o disintcreosted person who has witnessed the whole proceedings
fron heginning teo end. iis Lovression of the fairness of the
nanner in which the tringl was conducted woulld deterrniine whether
or not the accused has hal a falr $trial. The test is therefore

an objuctive oncCa

Crelence was lont te this view by the Swuprone Court

. | B ¥ e 88D
iteclts This was In the eagg of LLUXH G.JL v. THe 31,13,

where The Suprene Court held that the tust of a fair trial
nast o0b on o faiy view of a 'dispassionate visitor! to the
Court whwo nad wabtchoed tThe entire proceedings. Yhoreas in

] 8(b)

IS WU B D3 ease the test was from the joint of view of

8(c)
a 'rogsonable man', in ALUPH GLJI it was 'a ddispassionate

vigitort, In the nore recent case of CIIBF G.ITI F.LIINNI ve

_ 9
LG L FL CPTTIONERS DISCIPLINGRY COMMITINR, Hr. Justice demola

Jolmeon of the Lagos High Court cmployed the reasonable nan's

test vhon considoering the question of bias. The use of the

842) (1975) 5 .04, 61 8le) (1975)5 5.0, 61,
8(b) (1969)1 .11 N.L.E, 424.9¢ (1982} 3 ©.C.L.R. 349,
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two torns interchangeably need not creste any confusion as
e counuentator tricl to i'_'-.plgr? I% only uivone thot the
reasonale nag nust be o dispassionate visiter to the Court

whe is disintemested in the actual cutce.ie of i tricl.

() 50003 0F PLIR HBLILIG : - §

L]

It ie no exzggeratden to sy that tho Sormon 11 sys‘berj""
is Hoday reveraod :nd adnirad the worll over prineipally because
of the hunanencss nnd fairnesy cf its vprocelural safcguards,
The Cori.on law towrts and othor Judieial tribunals have, in
the coursae of tir:ura1 egvolved and developed a eonplex systen
of Crininal znil Ciwl Iroccdure 8 n distinct branch of the
law the fairncess and owphistication of which will be difficult
to narch by sny other systqr of law. From the doys of the
ancien‘t‘m'i‘os and chosos in aetion to the proscent days of
swmong, wotlons and pleadings fqurts have perfucted a systen
of proc.auice thot is largely fain and just with wich tlo guide
the opcration of the aljulicatory procuss,. i zllition to
Crininol ond Civil Irocodure thg obBervance of wiich h=s been
maic abatutorily nondabory upon the rogular courbuy, Fhore
exist =8 rell many other rulon or prineiplus the obscrvance
of wiich ensure proceolursl f=irness in tho ainistration of
Justicze Hules of nstural justice, proS\mption of Lnoconce,
recquironont of noivice, adequate disclosure, public heﬁring ete.
are all lifforout nonifest:bions of the concept of Tairnoss
as practicalisad in law courts anl othor judicisl tribuncls.

When the reguler courts were faced with 4the problen

of how to control andt limit the discretionar: powers of

10. Ml Tobi: Crininal rrocclure and Ivilenee in Migeria pe 9

ey e

s - A o ——— — et

—

Law Tinog irog 1980,
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rodern zoverni.nts as cXereised by public Luthorities and
JMuinistrative tribunals they 4id not husibate to oxtend
the scope of their own notion of fair procoduie to these
podics. Tho ronont it is wscaertsined that thoe functions
a public suthority ic enllel wpon vo :lischarge oro julicianl
or juazi-julicinl in noture Tthon the courts woull impose upon
it the Aduby o obasrve certnin rales tlod ensurs procedural
fairness in the discharge of those funcotiona., DBut whore the
mrocecedings of o public authority‘ﬁ?opmrely adpinigtrative its
degision is virtually excupt from julieial control, 1The courbs
thus drow o clear listinction botween julicizl andl adninistrative
Procoedings for tho purposc of julicizl revicw on groundls of
Prococural. fairmess. lowover, whon the disereticnary powers
of public aubhoxitiocs cxpericncc phenonenazl growth, cspecially
in the lotur part of the 19th Century, the law courts changed
Bheoir rustrain.t elfitule towards thon. Consequently, the
scope of the ~oncept of fairncss as roflecied in the rules of
natural justice, ultra viies, unreasonabloncss, gool faith otcs

___J—--—-
becane wilened in such away =8 to rakse it applicsble to virtually

any loeision of o public cuthority which aiveurscly affects the
lcgal rights or status of a conplainant. "he courts are willing
v dnterveno to protect o complainont having somc right or

even sone legitinate expactation which it will net be fair

Yo deprivo hin of wilthqui a hearing".11 Thus fair henring was
transforned into an inmportant tool for the control nd liniting

of the dizcreviocngr; powers of goverbuunte.

it —

¥ o e e w——

11e Seiidt ve Scerotary of State for Hone ..£fairs (1969) 2 Che
i‘l—‘:}o o At e .
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i further widening of the scope of the ccencuept of fairness

onn o simmificant scale wns the Jlvcision in L. ve wMING BO.D,

N L : :
BX 1008 BAN..IY . The Ganing Bosrd triod to gain oxeunpticn fronm

the duty teo obseorve rules of notural justice as it was, according
bo it, dischnrsicg o purely ezocutive funciion. In rojecting
the Boordts elein the isbpeal Court | held $hat oven theugh it

was net pessible o lay down rigid ruales as to whon tho
principles of naburel, justice are to apply nor as to thoir

13

scope anl extemt yob the Board has a duty to act fairly".

A8 a rosult of dnic decision even where alninistrative bodios. o
are not atatutopddy rogquired to obsorve rules of natural justice
or to act judicially they nay nonetheless be regquired to aoct |
fairly. It follows therefore that the 'duty to act fairly! is

a new device by the Courts to oxgemd thy gcrpe of the concept

of fairness to virtuslldy all types of aduiniatrative proceedings

ivrespective of whuethcr they are acting judicialliyr gr not.

Consequent wpon “iege positive develornont® in sininistritive
law, the dnty o ovserve procedural falrncess has boen uoade
nandatery upon mycne who decides anythinge Henca thg scope

of the concept ol foirmess has becoae so wWide 28 to anke 1%

applicable to bodine the acture of whesg functions znd rrocead ings
are anybhing bud judicisl, | :
The woncoyb % faimmese togother witw thoge rules gnd
princiyles gonorally assoedint ol wlth 1t have boeeh agdvem
Constiitvbtional gxprossion in nost nolern Jtates. ILhus the
nornative status ¢ the Concept has beon 2¢ nuch cnhanced in

nodern tinee that it is now regarded as once of the fundanental

12, (9870) 2 1.3. 417.
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rightc the Leastitutional guarantee of which is the hall nark

. SR i @
of ovory isncer.sic notion-states o country ilay PC - x4 L0 ASVe
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adhere. Lo thoe Concedt of the ivle of Law if fair he:ring has
been given the Corstitutional pririacy it dcescrvess .J11 the
Congtitvtions S:ab wore at cac tine or the othor, operative

in Nigori. nove liul foir hearing ontronchoed a3 one of the
fwndacnsal vifds, The noot recent axpression of it is in
scotion 33(1) of thoe 1979 Conastitubtic of Nigeria. .8 a
fundanentyl ristts it guarunteces to every person in Nigeria
the right %o a fuir hearing in the lecternination of his civil
rights and oblisutions, incluling any question or Jdetcrnination
by or ~gains¥ -uwy gov orniwunt or authority within a reasgpadble
tine by . Court or tribumal established by law and constituted
in such Lanner as to scecure its indeponlence and inpartiality.
a careivl aoproisal of the whole ganut of the provision in
Begtion 73, lo.uther with all the suvsections thoercuni.r,

will revesl the et that the concupt of faimmces hes b.en
givem wid.r soeo 5o under the Constitvtion conpared te what

it is wmder e Jonron lawe For instance inlupendonce of

the julicinwy .8 been nidc a requirenent of fair hearing
wmdor the Conskitution #ho deomanis ol procedanral; fajraess wnder
the Couantitvtion Joaes not be~in sud end witain the

Courtroc~ onlve ¥air hearing iiplinlly sccks to linit the
law naking powers of the Yaegislaturs - by rofusing te accomnodate
any law nalc with retroactive ci‘:’.‘.:c%z: It also declares invalid
any law which purporta to exenpt the decision of a tribunal
from judicial review or apreal as by naking any such iecision
final and conclusivé? Cons ilering the practic-l iuportanece

of the principles enconpassed within the ne ning and anbit of

- - —_—— e—— —

Constitution of thc Federal lepublic

14, Dection 33(8), -
of Hi~erias 1§79.

15« BScction 33(2)(b), Constitution ~f the Felersl acpublic
of iligeria, 1979.
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€air hearing in scction 33 of the 1979 Constitution it
will not be too far away fron the truth to asscrt that

the conccept is in foct sn armor for thc protection of the
other funi- ntzl rights guaranteel oy the Constitution.

s tostinony tc the rocogaition of Iair naaring as o universal
4deal is the Tocs thht dnost all the caenbers of the Unitod
¥ations Crgonissilion, irrespective ol ilcalogical diffcrences,
are signatorics o Sl nivergal Deeclar-tion s Hunan kights
in, which Tair Lw iz hus been uale proninent, w8 a natter
of fact the previnion in Scetien 33 of the 1979 Constitution
has been liite) al:wst verbatin Tron the provisions of the

UsDoHyite i

2. UNDIRLYTMG OR. ULIVIS

The need Por fairmesa in the adninistration of justice
by Courts of liw nd othor judicizl $ribunals cannot be overe
enphasisede T‘he practical significonce of procadural rules
that have toon evolvel for the puroosc of corrying out the
enforcaiient of lc7al ricchts has been aclmowledgel by 2ll and
sundrye 8 a nathor of lict proccinral rules arc as iniportant
as the substantive rules thoraclves, 3ecausc when the procedural
rules arec soucwhat lefeetive the resultant oenforccenient of
substantive rights is likely to occasion a substantial injusticee
The wltinate inp ot ox dufcctive or unfair progedural rules is
the stultific. tion of the eificlent cperation of the nachincry
of juetice. Tids invarisbly loads, intor alia, %o a total denial
of indivicvuel 2icertics that arc the cornvrstone of a denocratiec
societys Irocciurcl rulces, like justice itself, nust not only be

fair and just, but nust be seen to bg so. Fair hearing therefore

e — W w P s

16« Sec .xiicls 10 United Hotions Universal Declaration aof
Eiull;‘.‘n :.i.i-.'.'l.'-él. —— - ¥
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i3 a2 concept evolveld by the courts princrily as a yardstick
1

for secsuring the fairnuse of the procclure hy ricans of which

lezal rigats arc enforceds In the Qeternin. tiun of a citizen's

civil rights and obliguiioms folir hoaring is cssontial as well

8 ianlespungavle. IT 13 vhe ging qua non Tor the protection

of indiviiu.l livertics. oSubhat-utive rizhts can only be
viniieatel tlooush 1 Proculurg that ia fair and just. Justice
J.CKSuln of the United 3taitoes Jupreie Court obscrved that
"proce ural fairmoess anl regelasity arc the inlospensable
esuenee of liberty. 3evore substantive l:Lw31$E|I1 be andured
if they are fairly anld impoartially applied”.

The iuportance of procedural fuiirness is rorc apparent
whien viewced against the backrop of our anv.rsary systcm of
livigaetion, the conploxity of which can be ‘iscutangled only
s o specially traincd nind. The procle: i cven nore
coripounded in = situation where najority ol the populacy
arc wnleticrod.s Imagine an illiteratc pe.won ifrced with a
Courtroon situntior with all the intini'ating nd mfriendly
combicnznee of the julges, the harvessnmcut of crocs-exmination
al the alien language snoken by nen drepec. in alicn costuncs
In such a situation the illitorate litizant is a total stranger
swrounled by unianilizr circumstancgs which ~ives rise to
an cnbarrassiert mowm only to hiusele®, Now inagine this
horrifying scenario of the Court were:3f to operate without
procedur.l safeguwrds. Jithout the preaynption of innocence
it is 2ifficult to see how nn accuscl person can exonerate
hiisclf of the Charges against hin? Vithout the right to an

interpretcr what would beconic of an accusc” person who doces

1% ;n}mmem Ve Unitogld Dtuges, 345 U.le 206,22t 210.
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not wlerstand the language c¢f the Cowit? ..gain, supposing
m ° accused does not enjoy the ri ht to be inforuied pronptly
of the offence fexr which he is beirn; chwrzed,how were he to
prepare hie lefence? .21 of thesz wnlorucore the inportanco
of procclural safeguards in the adjulic.tory Drocess. Justico
FRNEKFIIPHR put it aucclicetly when he sail thet "tie history
of liberty has larzely botn The history or the obsScervance of

1€
procedural safcguords®.

There is another dicension to the wndorlying objective
of the Concept of fairnesss In its podcern fornm it is used
a8 o ready toel for liniting and curtailing the liacrciionary
powors of govemmuent as cexercised by thoe oxceutive uwl publie
authorities. IThe nced to curtail the excesses of alninistrative
bodiics has long been felt. The pri: ry objeet is to prevent
govornnental power from encroaching on the liberties of the
individaule Thus The Courvs do find ia she Coencest o £oiiness
a yardstick with wnich to mzasure o .0 o onues ol the procciure
for cuxercising =ziuinistravive povorc. 0 moblur Liow oXvonsive

i i conf . rre
and diseretion~ry the pow.rs f.rred

3 Ihinisters 2nd lublic
suthoritics it is now possible to r.guirce thum tc be wierciscd
in a nanner that's procedurally fair, In wmdexlining the

inpert mce of Fair proceiure in adninisirative mococlings,
Ircfessor Yade obsorved that 'os govern:ionial powers conbinually
grow nore Adrastic, it is only hy procolur:l fairucss ot they

are rendered tolerazble®,

18. . 3421?3’\.1){) Ve Udde M8 Veds 332 (193)(3.{;. OF U.C nla.o) ot Pe
19, %03, H.ldtes JGninistr bive Law, pe 393, (4th 8dition).




CHAaXTEIL  THO

OulidN  ND DEVELOYMGNT OF wHE CONCEiT or F..fi. i ING

o AIITCI0EHIC L BLCKGHOUND

he gusest for jusiice, orderliress and Tairplay in the
aflinirs of mon has throughout the history of lwumrn eivilisation
oceupiai o central pesition. Legnl thiankers of differont epochs
and creads have had to graple with the preblem of the nature
and esaence of justices BHut the originag of the modowrn concept
of antural justice must bo traced back to the works of Gresk
rhilosgc shurs and Reman juristse They were bthe first to discover
the nocossity to ostablish o peliticsl Community on the bagsis
of some objective principlos of justice and morality. These
principlus are universal i they Jepond on The essantial
nature of mm. This does not however, refcer to mun in his
priviordial eoddition, but to rim as tHY ration,? beings  Thoreforoe
those principles are discoverable only by man's —worsoning
faculty. DThis they called natural reasson. the Jruits of
this intelloctual endeavour came to be known na the thueory
of nytur-l law. Thus the theory of n~taral justice iz a
deriv~tive of the theory of nroturel law -nd the laster

depunde on novural reason for its essence and validity.

It w28 Plate's ddnalist philosophy thut cct tho pace
for 21l subscguent spoeculrnsion on the nature ef justicce.
Ho reafflrmed - g Eriori' thet the primary purpose of Isw
is juwsiice. Ilato's enguiry led him Yo the proposition that
justice cn be attained enly if the Communiby or State is
headed by vhat he cgllcd = philosophor-iling whose wisdom can
be trustod to engure falrness -~ni jusilce in society. Like
Plato, .ristoilce too belivved that haman society must be

orgmiscd on the basis of fairness and equaliity. .ristotle
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Awelled cxtensively on the ilea of justice and dividled it
into scveral categorics the most important of which were
'natural justice' and 'convontional justicoe's ..ccording to
him n-tural juetice is [vwtlie. in accordtmee with atursl law
and nabural reoson, the .ssonce and prizciples of whieh are
wniversnle. Convontionsl juatice, on the other hani, is
Justice in =ccor |l nce with convinticnol law ~nl conventional
law ic man-mode lawe This cabegorisation wis te bacome a
wotershel in the philesophical dovelopment of the concept

of natural justice.

drom the days of the pioncers of spceulative philosophy
to tho present the scarch for some higher idl-ls ond principles
of morslity which would surve as a source fc the validity
ona essence of law has buen an engaging enturprisce to legal
rcformers of ovexry cpoches The notion of justice, fairmoess
and cquzlity is a reourring thonc in 212 1.1 t..oughis,
Inspitc of the vchemence of positivists in whedy rejcction
of the notion of law with 1 moral ccntent thelr vriting is
replete with conceopts -nl ideas the abstracincass qf which
equals or cven surpasscs the very notions they sought to
repuldintee Thoir metnod of stwlying law on the basis of
its formal validity notuvithstanding, concepts such gs
utilitarianism has as nuch a moral undortone s :Tuat_ico.
kadvruch, o confirmed positivist, wus forced to reeomsidcir
his views having rcaliscd that positivism hald p:)werﬁu,'l.y
contributed Yo the horrors of Nazi regime in Gormany, His
refleciions led him to accept the notion thit the fundamental
principlea of humanit- rian morality were part of “he very concept
of logaliky and that ne positive enuctmont or staitute could



be valid I it contravences basic principles ¢f morality,

Radbruch's vdlte face confirms St, .ugustinz's rhetoricsal

gquestion: "Without justice wiat arc states vut robber-bands

2
enlaygodh? Sven a dishord positivist like HWenp Lololn who

boli.vea that absolube justice 18 "an irrationzl i&;ul, an
illueicon, ouw oi the oRemal i1llusions of mamkind™, could
not but admit thet "the vdew that moral principlos constitute
only relative values doos Apt mean that they constibtute ne

value at ull"?

hwe it 1s that moral prinsiples suchi ag justice and
faimess continue to play an impovbant role iun giving law a
moral conw.nte IFor instmuce rodroactive lows ntiract our
moygsl outrage beecausc thoey lack that wmorel content that is
cssentiadl to the validity of laws. To eondomn ~ man uwheard
1g o8 immorsgl 48 killing him withoubt a jugtifi-ble causc. It
wag this cancomm with the morsl content of the law that led
tho Court of King's bunch to nold that to eondoim a msn without
hearing woas conbtrary to "the laws of Gol and morn, and that oven
God hime 1P d4id nel pass scntonce upon .dam before he was
callod upon to make his defanco”? In mnswer to the critics

of the concept of natursl justice LOKD RIID  ehscrvoed

—— il

1., Finch, J.D. .. Tntroduction to Lugal Theoxy Jrd Ed,.,
Pp. 68-69, (1979}, pedh AL

2« (wousd in Finch, J.D. Introduction to Legal Theory, (1979)
331\1 _L}‘:L - P.. 72 . Landu B B EL TR L R L I

s kelscn, He: What is justice? (1971) Univ. of Cplifonia
+ress, Chap I DP. 21

4« L. ve University of Cambrilge (1723) 1 5tv. 557, 567.
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"™ modcrn times epinions have sometines beon
oxprossoed te the offcet thaut notuesl justice is

g0 vague a8 to be practically meaningless, Butb

I would regord those as vaintod by the perrnial
fallacy that becausc somuething cannet be cut and
dried er nlcely weighad or measured thorofors it

dous not c¢xist. The ddea of nugiigunce i equally
nsusceptible of gxoct delinition and noturnd justice
23 it has bhecn intorproted in the eourts Is much more
definite than thait'e.o

2. (a) COoMMGH L.J RTINS

In the proceeding discussion it hus been shown how philo~
sophers, threugh the ages, trisd to graple with the phenomenon
of justice in socicty by attempting o find the basis ef law in
some highor principlus of mornlity and cihics, the resuld of
which is the Lovelopmont of concepts such ag natural justice
which are tolday regarded a8 the hallmark of any civilised

soclotys Noxt will be a Ziscussion of t he Commen low judges!

contribution to growth and devolopment of the conenhs of natural

justice nnd fairnouss.

The concedt of natural justice as developod in tho cormon
law couxts consiets of two rules: the rizhit to o hearing :nd
rule agsinst biss. It is intended here to atiompt to trace
tho Comaon lawr orig™is of cach of these rules suparately for
purroac of elarity. Dut, first, atienpt shall be made to
establish the source from which Teoumon law judges derive
thoir auwthority to onferce tThe observince of these rules.

The offceiive starting point in history was 1215 L.D., the

yoar in which “.GN.. C.RT. or freant Chartcr of Libertics was

iszucl - by Ning John. n important provision of this Charter

—— s

5. Ritze ve Brldwin (1964) L.C. 40 ot p, 64e
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docl 208 fe

“That no man, of whatover estate or condition
timt he be, should be pub out of hig lond or
tonomunts nor btaken nor imprisonci, nor {is—
inheritod, nor put %o denth, without buing ¢
brought to answer by the lue procoss of lawe

Then ortie She yoear 1620 hLele whon the FETITION OF l‘.I-.’:‘r}fg.a_'.‘_f); wag

enactod in which it waz providced that no subject shall be
detained witheut being chorged vith -ny "cffence to which
they might male aunswer according to ln.w“? It was alse in the
Yotitian of Rishts .ot that the writ of Habeas Corpus was
institubed s o romody against wlawful aryest. Thus it is
from thege gront logsl ccuwnomts that the common lsw julges
derive thg imspir~tion to enforee the cbservance of rules of

natursl justice,.

2¢ (B) ilTwis OF N, TURLL JU3TICE

(1) .U0r L M RRTEN

The Lirst instance ol the applic.ticn of thic rule by a

N 8 X e
court ol Lrw was the BAGG'S Caseé which wag doeidcd in 1615.

Cne Jmaics Dagg, o Chief Burgess ol Flymoubh was ruioved from
office Tor singularly wnbecouwing conduet. The Court docided
thet fir. Bagg sboull be re-instated bocause his removal was
without notice or hesring.

The next significint application of this rule was in

.. - 9
1723 In the cuse of e ve UTIVARSITY OF CLIMRRIDEE whore the

Iniversity hod stripped one Mr. dently of his degress on account

of his misconluct in insulting the Vice-Chancellor. The court

6. "Muoted in HICE, L.J. Treaswe of the nule of Law, 1965 at
De 4384 . ——

Te ;L:E_i.-;:o At Pe 441a

8 (1615) 11 €O, KiI. 93D,

9. (1723) 1 wtr. 557.
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of I'ing's Tonch issucd manlamus compelling the Univorsity
to re-instate Dr. Bontly becausce no notice was iven to him
to make his dcfence a8 rogquired by "the lawe of God 2and mang
and that cven God himsclf 4il not pnes sontence vpon .lam,
belore he was cillel upon to make kis Jcfence, This is an
example of the philosopihicerl novion of urtural justice as

]

divine Wt eternale.

fhose carly ~pplic.tions of the rule werc mainly in
conucction with removal from officce without notice or hearing.
The xrle wis aimed -t Justices of the leacs who were in those
times the principal sdministrative officials. sut lotor om,
the applicotion of the rale was extoended to cover religious

10
movborse Tor instunce in C.¥BL v, CHILD, a Lishop was ompowered

by statulte to remove a Vicar and appoint ancther where the
Viery neglected his duticse It wns helld that the 3ishop was
unicr an sbsolute duty tc give the Vicor aoctice -ad opportunity
to be he »d bofore removing hime. This ecase is -nu Indication

of how far thc Gommon Inw Julges were proparci tc go in applying
the rulae Socon after the julges began to wpply the rule to
bolizg asueh e volantarr socictics and clubs. Thug in

14 (a) ) , _
Da7ullis ve UTHROBC ., it was hell to be an implied term of

@ach memb. 13 contract of membership that he could not be
expellcl wi.hout a falr hooinge It wis alsé ‘obberved' that;
"This rule is not ¢onfine?! o the conduct of strictly legal

tribunals, but is appliciblc to every tribunal or boldy of

persons invested with authority to adjulicate upon matiers
11(b)
involvin: civil comsoquences to individual”. sinilarly din

o case irvolving Bralc Union mcmbers LUKD DINNiLG oboerved

thet; "Those bodies, e.seee which cxercise a monepoly in an

T0. (18321 2,07, 2 J. 588. 11(b)e Wood v. jord (1874)L.:1
11(~) (1881) 17 cn’;ai;fi‘p’l‘s?:'s 9 8x. 190,
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important sphere of human activity, with the power of depriving
a ma of his livelihood, must act in accord-nce with clementary
rules i justicce They must not condemn a man wichout giving
him rn ovporbunity to be he-rd in his ewn lcefunce'.

Tha 19th anl 20th conturics wore marknd by oh wrroccdented
prolilor-bion of publiic authoritics being uasto shaidl by oboth
the Toeol and Uontral Govornmonts in Zritain, Thoe nocceosity was
therslere £fult for thu Courss to hoop thesce puslic authorities
wmder clesce surveillanece in order to ensuio that they adopt
fair proccdurce in the dischurge of their Fuictions, particularly
whore logal rights or interests are affoct .l adversely by
their decision. .accordingly, the Courts sunoerally held that
"a party is not te sutfor in porson or in pwse without an
opporbunity of buing heard®. Thus the rule was male appliecgble
to all public guthoriti- s irrespective of the nutur of'%heif.
functlong whother administrative or juldicinl,.

<0 dmportant decision which was to have fuxr reaching
repocrovgions jn the development of the rule was dclivaored

. : ) )4
in the cose of COOZIL v WIDSWOLTH BCLRD OF JOuks. Tho

facts yoaro thet unlior an ot of 1855 it was proviied .th;'-‘.'.t ne
ong might put o building in Lon&on without giving scoven days
nobtice vo the Local Board of Works, and that if aayonc did so,
the Board might have the building demolishud. .. builder never-

theless hogan to oreet a house in Wandsworth without having

T LB S

o
L?.‘ ¥ nbe'ﬁ' v. ,)ullivm (T952) K B. 189 t 198. L. I Y
15 Iﬂlntur Ve LIVCTPool Gns, 041 ~ad Light Co, (1”” ) 5L

o MBI X g, st
14(a) (1863) 14 CeBu(N.5) 180,
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given duc nebice. when his building had reached an advanced
stage the Louel of Work sent men wao went and demolished it.
The boerits nebion wos purely administrative. Novortheless,
the taildor challonged the bonrd's action cucccesiully on the
grounl Shnt ihe boaré had no pomr to act without first asking

him +to Jolond himsclf.

-

The significance of vhis lucision lics mainly in what the
juwiges kol to any in thelir julgements concorning the potontial

scope of the application o7 vhe nudi alberam ulce DRLE C.de.

said dn his judgnouas:

"T think the beard ought to have glven notlce to tho
plaintiff and to allow him to be huard, cannot

gonceive any horm that could happon to the district

board from hearing the party bofore thoy subjected

him to 3 loss 80 3erious as thoe demelition of his

houscs but T ¢ conceive a grent mwmy alvantages

which mlght arlige in the way of public orler, in the

way of doing sristantial ‘ustice, ..... thot thoy

ghould hear the party bofore inflieting upon him such

A he.‘g;vy lO. B3e I,'t h NS buen L}"lL1 that bllf };)I‘J—"'l(-iplbooa.

is limited to judicinl proceedings, and that 1 district
joard ordering a housce to bo pulluci down can not be ssaid
to pe doing o julicicl act sesees I 30 not cuite agree
with that e.e... I think the appecl cliuse wonld evidently
indieabe that many sxercises of the powy of o tlis’cricy 4{b
bonrd would be in the nature of judicial proceedings™.

In ki own julgmernt whiob is ogualliy impo-ti-nt WILLIS J.

aaid: "1 srprofiend that » tribunal vhiph i8. by lav invested

14(b). IBIU. a2t p. 194
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with powor So affect the property of hor mujesty's cubjocts,

is bowid Ho give such subjects an epportunity of being heard
befowe it procceda: anl that the rule is of univoreal application

14(c)

anl founrlel on tho plaincst principles of Jastice”.

e julpuemeont of BILES J. swaisriscd the provieus decisions
on the rife and ecomclwiced that the rale was Laplial in every
stathe bt pives powers to ouch borwds as Wanlsworth: "It
seens to me that the board nre wrong whother they actoed
Judicinlly or Ministerially. I concicve they actul Judicially
becavse thoy had to lzecrmine the ofdence, anl they hal to
apportion the pmishment 8 well as the remeldy. 'That being so,
15(a)

a leng ccursce of decigions beginuning with Dr. Hentleyt!s case,

P ey A M Wy A i

and ending with some very rocent cascs, estaiblishad that although
there are no positive wonis in o siatube, requiring that the
Party shall bo heard yet the justice of tho Gommon Loy will
supply the omission of the legislature.

The decision in this cose is sigaificant in ot lonst
two sogpeetsl Une 1s that it es roaffirmed the miversglity

of the ~ud alborem rulc; and scecondly, it has been cstablished

that the rule is implicd in any staotute gronting powers to

pablic aubioritios.
another important milestons in the levelopmont of the

auii altoram ruls wader the Cowron law of Bngland wns a 1911

Houso(gg Lord's dincision ir the ense of BULLD OF FDUC. TICH V.
15

RICE, the House wag ealled upen to lecide whothor the Board

bid 1t e 190,
00 He Ve C.UBLIDGE USIVIZASITY (1923)1 34r. 557.
(191750, 179

0
—
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of Biuc.¢ion had properly dectermined a dispute between a

body of school mansgers and Local Zlucatici Authoritys The
Authority had refuscl to pay teachois in the church schools
at the same rate as teach.orz ian the Autberity's ®wn schoolse
Peachers =av: nctice to lewve, =i The managers complained
that tlic Toecal subtherity wor-e failin: to koep the schools
effecicni, as the *ducation .ict reguired., 4 puslic unquiry
was held which fovourel shu manasrs; but the Zourd of Slucation
Qecicel in fovowr of t he Loecal Authority. The llousc of Lonls
quashcel che iceision of the Boarl and ordered a proper letoer-
mination of the disputce In his judgement Lorl Lurcburn made
g Turtihery coalimmation of the wriversality of the uwde in the

following wonrds i-

"Comparatively rccent statutes have <xtended,
if they have not originated, the practice of
imposirg upon departments or officars of sl to
the duty of deeiling or dotermining qucstions of
various kinds, sesessse IN BUCH CASCS esevssse they
must act in goodfaith =nl Iairly listen tc both
si‘es, for thut is a luty lyins upon cveryono who
leciies anything. But I do not think shoy are
bounl to troeat such a question is though it were
a trinl.iscseess they can obtain information in
ant cay they Shink best, always giving a fair
opportunity to thosc who are partics in the
controversy ‘or corrccting or contraliicting
any :g'u;i.c';ﬂ'fg}: statement prejucicial to their

O L

wigw
However the devielopment of the rule in the Common law was not
all plain sailing, There wore times when application of the
rule suf.crol some serious sot backe The Courts for one rcason
or the etier, but mainly on grouwnds of public policy, lecliberately
reirained irom applying the rule wherce it clearly ought to

applye Yo this enl an artificial dichotauy was crestcd between

15(e) . Zoi2. at pe 211
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of Bducaiion had properly determined a dispute between a

body of school uanagers anl Locul #lucation Authoritye. The
Authority hal refusel to pay toachoers in the church scheols
at the savie rate ag teachers in the Aulherity's ewn scheols.
Tegchers save nebice o leave, snd the managers complained
that the Ioeal sutherity woere failing to koep the schools
offecicnt, a3 the wlucation isct reguired. A public vnquiry
was held which fovourel vhe managers; but the Board of Hlucabtion
decidud in favour of the Liocal Authority. The llousc of Lords
quashcel che loeision of the Board and orderel a proper luboeXre
miriation of the dispute., In his judgement Lorl Lolcburn made
a Turtiiy coafirmation of the uwniversality of tuc ule in the
following wWOrdsg im

"Comparatively rccent statutus have cxtended,

if they have not originated, the practice of
Lapoging uvon departments or officers of atrto
the duby of deciding or dotermining questions of
varilous KiNdSe srvevse IN 8UCh CASES sseene Thay
muat act in goodfaith and fairly listen to both
3iles, for thut is a duty lying upon overyone who
decides anythings, But I do not think thoy are
bound to truest such a guestion as though it were
a trial....eees They can obtain information in
any way they think best, always ziviag a fair
opportunity to thosc who are partics in whe
controversy or correcting or contralicting

any Ee}gVa@? shatement projulicial to their

viow" o124

However the devolopment of the rule in the Common law wag not

all plain sailing. There wore times when application of the

rule suiiored some avrious sot back. The Courts for one reason

or the c¢ther, but mainly on grouwnds of public policy, deliberately

refrained Irom spplying the rule wherc it clearly ought to

aPplys To wthls end an artificial dichotemy was creatcd Letween

15(e) . ILpil. at pe 211,
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a Judicianl ivoceeding an! an Administrative proeceling. The

rule was male applicabdle to u Julicial sroceeding only. There

The Courts woulld apply tns rule cnly whoere tiue public asuthority

concerncd wos wdor o duty te act jusielally. sSut whore the
public avvierityls functions were purely administriitive bthen it

was Virtuolly omomptad Zrom thoTigour. of tho rule.

For ingviics, only four yors after the bolld affirmation
16
of thu ruwle in HOALD 06 #DUCATION v, RICE, the Fousc of Lords

in LOC.L OV RNIIENT BO:nD v ARLIDGﬁT held thot o governmant

department dctermining a housing appeal was not obliged to

divulge an Inspoectors revert to the appellant, oven though

the report mizht wolil have containced relevint statements prew-

judieial to hiis cnae which he might have wishod to challenge.

For many d:cades ftor this decision the Heuse exhibited

a negotive attitule towarlis application of the ruls to decisions

of public smutnoritices upon which thore wus a duty proviously to

obscrve the rulee. Loasons for this socliboerate returdation of

the lovelosacnt of $he rule was not all +that clear. Bub perhaps

it my net be albtosotler unconnected with the emergoncy sibtuation

Just boerere sl aftor the 2ud dorld war, when govorniont Zeparte

ments worg given cxtonsive powers by Farliament, most of which
were Giscrotionary, in oxduer to enable them deal with the
prevailing aituntion. The courts, thorefore mighlt have
rightly volt thaat government dcopartments ncuded the loast
interforence in their oiforts to prosceube the ware. Alter-
natively, vhn courts misht have initially vicwed the rapid

h—

16. I3ID.
7. (1915

e,
<o
=
O
L
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prolifcration of alministrative bodies with suspicion and
apprcheacion, hence the courts' eagurness o0 curtail their
powers. dub thot scveral years thorcait.r the courts mizht
have bgen fcrced to accept the existunce cf ....'".u‘-_inistr..li i\éo
bodive -8 -1 inwvitable phenomenon oFf mo lamm _s_:o‘u'..:'_-x;-'.,‘-.rj:.? hence
the rolacta oo to imponc a luty apon thoae belizs o ohucive
the xulo.

1S

=T

Per ioconce in Re ve 13MAN, Gaiaitts, TBRICOFY, +tho Home

Secerctary hol been cnpowured by logislation to deport an alien
whencver he loumed this to be in the public intercste When a
deportation ordcr was challenged on grownis that the ruls was

not obscrve’l, the court lociled that the Hinister was not acting
Juiicially sco L nce s not obscrve the rule as he was only
exureising o pwroly cxocutive functionz., The court in arriving
at its .(ccision tYook into consideration the wile scope of the
Home Sccrotary's Ciscretionary poweis -wid the wasiguncy situation
as well &8 Uho practicability of giving prior notice in such a

CASC e

Tods Quuicatable situssion persisted wntil the w.axly sixties
whon tw Yousc of Lorls leociled to positively chnnge its rotroe
grossiie otilbwlo towards the awdi alteram rulce. Ihis wos in

. 19
the cace ol L‘J_':DEE Ve ELLDWINy which was Qde¢cided in 1964. This

casc was & °2a) %and mark, a turning point in the lovelopment

of the w1li :lboram rulec. The facts re ns folliows:i~

tae Chiicf Constable of Arightorn hai heen tricd and
agequited on a crininal charge of conspiracy to obstruct

the ecquree of susticee Jwo otbar police officers werce

18.
19 PRIl Ve lIlle O TOWN
K .. o JEROD.. LY Ve .
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convictel, ~nl the Julge reprimenicd the Chicf Constable
for k.l loc.crshine There upon the drighton Uatch Committee,
without giving any notice or hearing to the Chief Consteble,
1{smise :l him from officc. His solicitor than arplicl for a
hearing anl was allowe’ to zppear at a later necting of the
Compit i:ce The Commitice confirued Their previces Geceision,
out by = voic of ninc te thros (not wanimous as the muvious
mecting)e Thoe Cnisf Conatrdble exareisced Lic :=i:vt of appeal
to the lome Scerctary whe Jismissel thoe appeals The Chief
Constablec then twmn.l to the courts of law ac a 1lnast reuort,
claining a lceclaration thit his purportel dismissal was null
an®l voil ainco he hal not beun given any notice of the charges
againat him nor was he ziven the opportunity foxr his defence.
Tho leclaration was refusel by the High Court., He appealed
to the Court of Appenl which also rofuscd to grant the decla-
ration by a wmeanimous lceipion. But it was awaricl by the

Rousg of Loris by a majority of four to onc.

Tho :dose held thet the dismissal by the watcl. Connittce
wos nob only a breacia of the rule of natural justice, but was
alsc eansrary to the uipressed provision of buc stetutory
regul-Gions poverning pelice discipline, which i casces of
misconluet roguire notice of the chaarge and opportunity to
defond onesclfe The subscquent hearing given to the Chief
Constable's Solicitor was iteclf viclative of the rulce since
even thon Re chargcs werce roevealel o him.

This leceision is significant in nany respoects, the most
inpori-nt of which ic the high-~lighting and rcpusiation of the
major lcnerit afflicting previous Jlccisions thich confined the
applienbility of the rule to Judicig] proccelings only and not

to aduMnjstrative prococling, Morcover, thou Fouss reached its



0-260-!

dceision only aftor an oxtensive review of the authorities
on the gubjucte *% »e In his loaling julgenont LOLD LEID
rizhtly obscrved that:- "The nuthoritics on the applicability
of the wrincinlis of natwral justice are in some confusion"'
This iz o beeause in meost provicus leocisions the court would
refuge e apprly natural justice if the act isc purely adminis-—
trative.

Uhile LOID WD szt the prueo in repulinting thoe dichotamy
between julicial an? aiministrative act it was LCID DENNING
who lc2lt the final fatal ‘olow to it. This was in 1970 1211

the evs0 of e Ve GAHMING BOA...D Exnu'he Baonain and Kaidae.

Lord Denrning in roeviewing the ellcr dccisions s2id; "At one
tiune it 428 s2id that the principles (of natwral justice)

only -~oply to judiecial procociings and not to zluinistrative
21
progu...inzse Thot hercsay was scotchud in «INGL ve BALDWIN,

LG anwuier Time it was sail that tha prineciplos do not apply

to the ot or revoestion of licencus. Thut %oo iz wronge
0 Lo
De Ve H”;AU;UL-¢U- WCLICe CCHIIILIIONER BXY. ;;inifﬁﬁn NAKKUDA
2 (b) B
ALl ve J7AVADT v".' sre nc longer authority for =my such

proposition® .

As g reewlt of vhe finel Zomisc of the artificial
2ichoty the courts hal te find uneans of wilcning the
scope o The applicability of the principles of natural
justicee. A nuans was feunl for loing o in a later line ve
cases which lay lown that powers of a purely alministrative

nature waet be exercisced TAIRKLY; meaning in accordance with

20. (1070) 2 n.B8. 417 at 430,
21« (1904) &.C. 40,
20')‘ Xl JJ, It'oltLll'\.o 115{4, &

22(b) (1951) _uC. 66 (revocation of licences ).



natural ‘ustice "which after a1l is fairplay in action",

This ._‘.cv;,-lomanit j'lr:!:u-i back to 1967 in the cuse of
24(a
Re Hes (on infant ) wherce an inmizr-tion officer =t London

Airpert hal refuscad Vo ainit a boy from iakistan on the

greunl that he sppe~rel to be well over The age of sixteen,
wiler whish e he woull have been gllowed to enter with his
Lathizr, Lord P vicer Gede, "l that cven if
an iunpigration oriicer is not in o juldicial cavacity or quasi-
julicial capacity lie must nevertheluss act fairly, and he

obscrvod i=

‘MMt is net ae I sce it, o quustion of acting

or roauirel to act fairly. Jdoo! aluinistrstion

Nl =i henest or bona file decision must as it

Saumb Lo e, roquire not mercly impartislity,

nor nerely dringing one's nigg to bear on tho

veobleom, but acting fairly®.
This lictum wns qoatud with apprcval by Loxd Denning in
Re Vo CHMINC Q4D in which) n¢ said; "I think that the Board

24(Do
hove o vty to wact fairly"s 4lso in a sinilar doveiopment
but wmrclatel facts Lorxl Denning rcmarkol that; "I :ua clecarly
of Ll opinion that the inspecters nuzt act foirly. This is
a duvy whidch rests on vacm, as on nany oSther bo ies, @ven
thourbh they arc not julicial or gquasi-julicinl, bui only
25

adninistrative”, This was in rolaticn to an inspector
eppointil by the Board of Urale to mak2 a rewort on the
affairs ol a Comnuny, the lcrgamon YPross. The lirectors
of the Company clairnicl: thut the ingiectors should ceonluct
the Inguiry as if it wore a julicial inquiry in a court
of 1aw since they were buing « ®haxged with an. cffance.

The above 1lictum was male while accepting the lirectors!
claine

e ————————

25+ Lori .oil 4n KIDGE Vs BALDWIY (1964) 4<C.40, 7779
24(=) (1267) 2 ¢B. 617 at 630-631 3(2"'(10) (1270)2 oo 417 at 430,
25« 1In .c Yorgomon Fresd, (1971) Che 3538 at 359
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Pron thenceforth the principle of natural justice that
a party must be given an opportunity of being hesrd becane go
wilely avpliel that its obscrvance 18 aow o duty upon anyonq

who decides zaything.

(ii) LRULI AG.TIY TNZEMEIT GND Rles

Tn the forspoing liscussion nttempt hos besn male to show
how Comncn low juloous asbablishel that nrtural dustice lemands
tihat those whosc intoresks may be affecbed by an uct or declsion
showld be given aloguate spportunity to be heard. Another
fundaaental rule of notural jystice is that the boly or tribunal
that is fto Jdocllice or deterning 4hoe natter nust itself be rroperly
constitnicd in a manner a8 to W disinterested, independent and

Impartial. Shin i nown Iin the Roman naxin gs NOMO JUDGST IN

CAUSA BU., neaning = man cannot be a juwige in his own couses

Like the aull albteram rule this riule olso has a very

ancient Begining. It hng boon sald that as carly as the {14th
Contury Commen law julges were sail taq be jpcompetont to
decide cases to which thuy wore thens2lves Im-tio%‘? dor
instance 3racion wrobte thot a jwige was not to hoesy o1 case

if he was susuoctol of partiaillsy because of consanguinity,
affinity, frienlship or svun encinity with a party or %eoause
of his subordiinaie stubus Towar.s a n.rty or becausq he was or
had boen a poarty's sivoeate. It 18 inporfunt ta no%e that at
the time when 32rocton was writing this shakegmont thils rule had
not yot wu recognisec. by She Comnon law. Thgre is strong
ovidence to suggont that Bracton might have g peamabazdcd the

move for the incorpoevation of $his rule into the comnen law.

srm—

26. P60 _Jels o 3ntgh, Julicinl Loview of Lduiniugra¥ive setion
Pe 24, —(41;}'1 ﬂd‘h‘ ind - -
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Perhaps he had been inspired by the praciice of the English
ecclesi-nstic:l courts who had long been in tThe habit of
obscrving the rule.

The common law recognition of this rw.ec was not without
some opposition especially from the common law judses themselvege
They specifically objected to the notion that o judge might be
disqualified on grounds of bias in thc discharge of his duties
as a judge. There wos this general notion that judzes were men
of unimpeachable char-~cter and 2 kind of supcrmen who were above
the normal pettiness of ordin-ry mortals. ‘h,y had sworn to
administer impartial justice, thercfore they should be above
suspicion like censcer's wife, This initi-l scepticism towards
the rule was typificd by the bold ascertion of Justice Coke
that Judges and Jusitices, unlike jurors, could not be challenged
for bias. A4Llso Blackstone came to the defence of his brethren
when he remarked that:- "For the law will not suppose the
possibility of bias or favour in 2 Juige, who is already swormn
to administer impartial justice, and whosc aythority greatly
depends upon that presumption and idea 2o0la

However, this initi-l1 reluctance to cnforce the rule
against bias did not extend to a situ.tion where direct
pecuniary or proprietory interests could be clearly establishede.
On that ground no one would object to ithie rule being enfoE %)
against the Judge. Aé‘ ujatance in 3IR NICHOL..3 B4CON'S Cu.dE
and EARL OF D4RBY'S C I'S it was recomised that the
common law did not permit a judge to determine a matter in
which he had a direct pecuniary cr proprietory interests, But
the modern affirmation of the rwle which signified its total
acce gx?nsze as a common law rule was in the famous Case of DRs
BON ecr.led by no less a person than Justice Coke

26(a) BL.CKSTONE'S COMMENTARIES, iii, at De. 361,
26(b) (1563)2 Dyer 220b,
26(c) (1613)12 CO« REP. 114,

26(d) (1610)8 CO. REP. 113b at 118,
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himnself, his initi:l sccptieisnm not notwithstanling, whore
he said the rule was so funlamental that it can proevail even

27
over an Act of iarlian ont.

1% showld, hov.vor, bu notcd that the first few dccisions
on the rule woere L2 on the presence oif dircet pecuniary or
proprigtory intc»eats in the matiocr befeore thu court which
anmounted to zciu-l bisg. But the molurn prineciple thot a
jJudge is autoncticnlly lisgualified from n.julicating the
matter vhonovor thore iz a ronl likclihood that ho might be
binscd was not wmocuivoenlly r._::-j‘t?-.b]_i:-:.hud mitil 1866 in the

: ; 2
case of L. ve KD CALIAL CO This cave is regarded as the

locus classicus on the subjcets Lerd Chancellor Cottonham had

affirmed o number of Qeerees male by the Viece-Chancellor in

favour of a canal company in which Lord Cott.nhan's dcereces

were reverscd by the wuse of Lorls o1 account of his pecuniary
intcrest in the comp-xy, uven though it was nowherc shown that
his decision was influcneel by his inteorost as 2 sharcholder.

LOLD CAMABIEY s - . the "¢ thus:-

"No onc crit suprose that Lorxl Cotternham could
be, in the ixeretest logree, influencel by the
intexest vt he hoad in this concorn, but, ny
Loxds, it is of tho necst inportance that the
maxim th t ¢ aan is to be a julge in his own
causo, shenls be held sacredecesss And it will
have a et salutawry influence on iVribun~ls shan
it is Imowm vh.t this high Court of lagt resort in
a casc I vhich the Lord Chancellor of Englan?
hal - nvSoreat, considarel that his decree was
on th:t aczent n Aecree not according to law,
mnl woH sct 3ilce This will be a lesson to all
inferior tribwumials to take care not only that in
thelir docroes they are not influenced by their
personc.l intcerests, but to aveid % gprearance
of labecwring wnder such influence' .r"(

The significancc of this lg¢cision lics in its being a catalyst

for further develement of the rulc against biuws in the common

27+ This ‘lcecision iz contr.ry to Suprchnev of . i
i CCls i e aprcaney ol Jarlisnma :
no mo'j'{. 000 Yow, , ST et

28(2) (1866) Lewws 1 (a3. 230, 28(b) (1852) 3 :i.L.C. 759 ot 793
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lawy The noxt recent affirmation of the rule as a cardin .
¢ a%Q(a}"

principls of common lsaw Justice was in the cage of L. v. SUSSEA,

Txp. McCarthy whore TOVD HEYART male hig famcud and oft-roponted

gtatem:mnt that Vit is of fundamental immortonce that justice
showld not only bo .one, bubt should nanilesvly anl wndoubbedly
be scen to be done®.e In this cuasu a Solicitor was acting for

a clicnt who was suwirg o motorist Jor lawages csuscd in a road
aceilont. Gl sane Solicitor wos also acting clerk to the
Justices boefore when the snie motorist wns convicteld of dangorous
driving «ni he retired with them when they woroe consilering their
decisicne. e frhet thoet the clork's firn wos acting ogainst the
intereats of the convietwl motorist in other dProccolings was
hold to ivvelildate the conviction cven though it was proved that
the juwsiiices bod not in fact consuvlied the clerk and thobt heo had
scrupuluesly rofrainced Irom saying anything prejudicisl. The

ggsence of Gl xule wad oxpressced by Lord HMewart thusi—

Tlhe queetion therefore is not whethoer in this
cese the depubty elerk nade any obscrvation or
offlereldl any criticism which e might not properly :
have madle or offored, the guestion is whc%hor he

was 8¢ rolatud te the casc in ivs civil aspect as i
to be unfit to act as clurk to the justices in the '
griminal matter. Tho answor to that quostion lopends
not upon whet actually was ‘lonce but upon what night
aptear to bo lonce Nothing ic to boe lonc which ercatas
gven o suspleion thot there has boun 1n\impropcr interw
Porence with the cause of justice28(h)

This rule is wi'oubb lily «f the highost significance in the _i
adjucatory process. One wonld dnwlder b think what woudd i¥
|
hove hocome of $he whole muachinery of Common Law Justice in
the way ol public econfidguce if this rule were not recognised
and gilven Lus luc Impovtance within the legal systom. Therefora,

it is elelicubary justice that no man who is himscelf a party to

— Wy we e m——_———

296,)(19243 1 Kas. 256 ot 209, - | .
,‘?,951:) Ibil % £59. , | o
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a procaeoling or whe has any Aireet pocwnicxy inforest in tho
outeome iz o #1ific” at comaon law to adjulicatc in that
procueding. srofostor Jo Swith luas statal the molsrn law v
when ho mays thot TiF it ds alleged thot the adjudicator
hog nole hingelf o pardlsan, or is to be suspuctel of partisaﬁ—
ship, by rerson of nis words or devds or his agssociagtion with
a porty who io jagtituting or defonding the proceedings before
him, tie ccurts will not hold nin to bo disguallficd uwless
tho eirecwaai oo point to o real likohood or reasonablo

o
suspdeion of PERRTR In other words rore suspicion of bigs
ig not oowllie  Micro must oxist o reasonsblo suspicion or
real likeldihool of bias rogard being had to all the circumstances

o

surrotiing Shoe antture

e obsorvaonce of this rule is incumbent upon any ﬁne who
discharges a2 judicial functicon. 3But the guestion arises whether
its observonice is ogually mandntory upon persons or hedics
discharging mrely sininigtrotive or ministerianl functiona,
srofessor de snith hus oxwresscod some roscrvabions on the
applicability of tho rul.o to such bvolicva uxereising purcly
adninistrative or ninistorial lutigé. tne prossnt writer is
of the vicw thet the lesinoel rofossor's opinion nay be toenable
only whore suuh a ministerial. body is cnlled upon to -intecrmine
a dispute hotwoon objocters and ibs parent ninistry. 1In such
a situenion 4% will be naive to expoect such a ministerisl boly

not to favour itgsclie After 21l it is only logical to cxpect

Z0¢ Boo Seh. do JMEATH: 'Judielal heviow of Admin. Actions'! -

(.._n-txﬂ "7 ) e 251 -

ULl L s e D0 w . . .

31.. 3Jou above:l«@gq @ls? Uwabueze BaOs ‘Julicindisi. in .
Colae nwonltn  africa' pp. 221=2+ , 1977, ~

P

.-
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it to defend its ninictzrial policy in the face of any
objections. Such n body noy not oven be inlepenliont.
But wherc, on the othor homd, the alministrative or
minisSorial Doly o enlil.d upon te scttlc o dicpute
betwecn two or wcrn oups of objuctors then it is
quite possibly fo¥ 25 %0 agssune an inpartizl]l pusturee

31(a)
n exnnple io v CLEd oFf wrogn 30U Cr WUCLTION ve iICE

- -,

in whieca the ool s carl.l wpon tec letorzine a dispute
botwoen teacherst "n cliuielr schools and Schools Managoers.
Howover, it iz impexotive to bear in nmind that everything
depenis on the cirewsstnoc.d of oach case,

Qe HODLT HTVALCITTNT OF JCNC AT OF FAL. HBwJING IN THE

——

CONSTI™RICET OF MIGuLIa AND THB UNITED 3T\TDS

®rom the abstract philosophical origin of the concept
of fair hgaring s roo..d in aighor principlus of justice and
morality we Bave suon how the concept was rofinoed, leveloped
and syston~tisad fhrecugh the efforts of the
comaon law juris§ as o become a carlinal prineciple of the
Inglish Licgal systame JThc acxt st wce in the developuont of
this conececpt is ilo pecomition as an iLaportant »rinciple of
Constitutionaiisne. The coneept readily fouad universal
acceptance anonget vic guimunity of agtions to an extent that
it is incorpor-tod . Yo mluost all Constitntions of modern
Statese Morcver, iV 1., dg sone of thesc Constitutions,
been not just ‘ncorportol but entrenche specially as an
inalienable =nd fund.yental humen right. The concept of the
rule of law ani Congtitutionalism find expression in concrete
terms through the cppliestion of the concept of fair hearing
in the orlinary courtz of the Land. Nigoris, like any other

) ’ ~ oF -t - 3 - .
mostern nation £%<tc, hiws on several ceeasions ziven cxnression

31(2) (1911) 2.Ce 1704



to this concopt in all its Constitutions, from inlepondence

to datee.

In v 1963 Constitution cf Ni:eria the conce:t wms
entraiclhcs. in soaction 22 of Chaytox III 28 a fuvnti.ontal
right s -oteed by she Constitutiocne The 1979 “onstitution
0o 8i Sl provisionr cn the concopt in sscticn 37 o7 Chapter
IV. Secetbion 33(1) guarsnteed8 to cvery person o Yair hoaring
in thie doteruination of Yig eivil ripght anl norigrtions buforo
any court or tribunsl in Nizeria., This inelw .. any ouestion
or Acterninaticn by cor ~zgai~~t iy governiicnt or authority in
the counirye. 2he conrt ..r tribun~l is under a constitutional
duty to l.tirnmin: the mtter within a re~sonable time. Such
a court or tribungl st ¢ cstzblished by lawe This excludes
trial by oric=l whore trin-l commuitics org.::isc courts to
try suspoctol witchus and othor tribal offonces. It is pertinent
to note th .t the risht %o fair hearing has buon guarantced to
every voriong, Jdigeriun and non-Nigoerian aliko, residont in
Nijerize. It is alse a congtituticnal requireniaxnt for such a
court .1 tribunsl to be constituted in such o mener =8 to
sceurc ivs ialdependence and impartiglity. The rosuircamt

of fair s»isl applics, autatis outandis, where o piyson is

chargcd sith o eriaingl cifence. It is to bo notedl thint all
Common 2ow Ddrincizlus That Lo towaris ihc actualizeticn of the
concuent of Tair hesring hove also boun alegquatcely taken carc of
in the soction wnler roview.

The right to fair hearing has also becn given adcquate
expression untior ohe luc process clause ¢f the Ancrican
Constitution. a4lnittclly the lue process clauses in the

Ancrican Censtitution cover much nore ground than the fair
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hearing provisions in the Nigeria Cengtitution, but both

scrve the same pwrposce Arandmont V ol the Adnericon Consti-

tution states tant "No person sholl be hell to answer for a
capital or otherwisc infanous crico wnloss on 1 presentnont
or inliectnent of a Grand Jury nor sh=ll an, ».2m ok Ls oubjeet
for the same ofrenice Tto be twice put in joopxly cof 1ife or
1linab, ner shall he ¢ ecnpellil in =ay erdidn:l cooe @0 he a
witnesa agairst hinsclf, nor he acprivel o 1difs, liberty, or

property without lue procuss of luw", ainiuent VI also states

that "in 211 erininal pros-cuticns the accuael siall enjoy the
right to a specly anl public triul, Ly an inpartinl jury of the
state and Jistrict wicrein the crilac shall nave weon comuitted,
which district shall have boun previously ccortainced by law,
nd to be informed ¢f the naturc and cnuwe of accusation; to
be confront.d with the witness against hin, to have compulsory
process Tor obigining witneeses in his 7 vour, ~nl! veo have tho
kssistance of Counscl for his defence®.

It has carlicer bgen stated that the luc process clause
is nmuch wiler than fair hearing as catronchel in the Consbi-
tution of Nigoriae. This is so because viwreas fair hearing
is rostrictel to revicw of proce.ure, the due process is
apprlic? not only tc¢ procelural revicw but to svbstoitive
revicw 2 welle 48 o matter of fact, lue process is livided

tc two aspects; substanivive ind procolursl, The procelural
due process is wherc a court revicws o law in orler to leotoruaing
its procclural foirness, i.c. to dotermine wheth r or not a
rovernnent endity has takon g indiviilual's life, liberty or
property without the fair proccliure or i process reguired

twliecinl assessuont

v

by the Constitutione It merely invelvus o
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of n deeision making process to determine its faiimnss in
relation to an individucl. oSuabstantive luu process on the

other hanl inveolvcs a julieiol wuteriliotion of the cunpatid
bility ol tiuc substancce of a law o zZovermaauatal action with

the Constitutions The court hero is nere cuicoern.d with tho
constitutionelity of $he low r ther Thxn with the {airacss of
the process by vhich the govornucut opplies law tc an indivilual.
Alsc section 2 of the Coaalian Jill o Digkt: 19%0 provilos

for the fair hcearing of lisgputog botyoon its citizons,

4. F-l--. ._..m'.,- ..1 1 I.M Ilrnunl‘ a.LILJ.i...L..J..-.-.- U . L

The concept of fair hearing in its various aspecis has
boun rocogniscl anl givon cxpression in many intemational
ingtrwacnts anl cenventions, Article 10 of the Universal
Declarxtion of Human ilizhts which was adoptel by the Gon ral
Asserdly of thco Unitod Nations in 1948, proviles thatb:

"Svoryong is eng 1‘bl\.\1 in full equality to a Inir
mu public hearys an inc hu.....ﬂl. and nmnarsinl
triounal in the Llet....rmi.mqt.w;- i ais rights and
obligotions and of any cri.;hu.. cLarse .ﬂ.;;-:ni::.-:t
hilli.“-

Inspite oif 1te non-binding noturs, the Qoclaratiun at
loast scrves as o significant wmivers O sbtadard of justice
the principles of +wliich arc hild srerc.. by £11 dcmocratic

and ecivilisul antions all over the wexrll.

The Jurvpean Convention on Mwaun ndgnts coie inte force
in 1955. Certainly the inspiraticn Jor its aloption w-s derived
fron the U.l. Univorsal Declaration ol fuman ildghts afcroncn-
tioned., Thc Buropern Convention goce a st fryther in that it
has nalc its provisions justiciable nd - ricved inlividuals
may adlrcus putitions to the Buropcan Zommioeion of fuwen Light

for letermainat cne
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Another importont development in the international

recognition of the concept is the recent realisation of
the neod by African Countries to have an African Charter on
Human Rightes under the auspices of tho 0.i.U.

"In the quest for justice under the Rule of Law tacre

hag been no more spontancously acce table idea than the
32
principle embodicd in the m.xin audi slberam partem”. In

parallel with the human rights movement the rule of law has
been the subject of much International discussion spearheaded
mostly by the International Commisgion of Jurists. Thus |
under its auspices in New Delhi, Indiz, in 1959 Lawyers from
several countries formally declared that the rule of law 1s

a dynamic concept which should be emjloyed vo Safeguard and
advance the political and c¢ivil rights of the individugl in

a free societyes This is now known a8 the Jew Delhi Declaration
on the Rule of Law. The Declaration recognises the need ﬁor
adequate controls against abuse of power by the pxecutive,
the essantials of fair criminsl procedure and the maintenance

of an indepcendent judiciarye.

32, Soe JACKSON P.; Nabural Justica, De 7 (1973)e




CHAZTOR  THRUE

F.IR HOARING IN CIVIL IROCI.OINGS

1e GCIVIL RIGUITS ..ND OBLIG.TICNG w~ [ NING OF

The general import of Section 53(1) of the 1979
Constitution of Nigeria is to gusroantoe to every persch
in Nipgerin the unfettered right to seelr redress in Court
"for the determination of any gquestion o3 %o his civil
rights and obligations", .n lapert-nt gucstion that hes
to be resclved is the exact mewming of civil rights and
obligations under Scction 3%(1). admittedly there is a
scvere dearth of authorities on this lasue., This is a
very Scrious lacuna in the Lnow in Higeria ospeeially
having regard to the constitubtional significaonce of this
tern. The genoral tendency of the Ni-orian Courts is to
avold any abttempt ot defining the term 2t all, =and content
themselves with o deseription of it in rel-tion to spccific
instances only. The first scrious atienpt ot determining
what amounts to a 'civil right! was m-lec by the Supreme

Court of Higeria in the case of HuCHITL B.uiK LID. ve

2
FEDER.L MINISTHR G FIN,NCE.

In this cuse the issuc that core wy for consideration
was whether a licence granted waloer the 3-alking Ordincnce
for the purposc of carrying on bsalkins businoss come
within the meoning of civil rights in the context in
which it appeared in the 1954, Constitubtion, the
provisions of which were somevhat similar to corres-
ponding provisions in all subsequent Constitutions of

Nigcriae.

1e  Governor of Bendol gtate v, Obovuwans (1982)3 N.L.3.206
2. {1961)1 .11 ¥.L.Il. p. 598.
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In challenging the purported rcvocation of such licence
by the MHinister of Finonce pursuant to his powers wanlcr scetion
14 of the Banking Orlinance, the a2ppeliant contenloed that the
licence granted to it ancuntel to a eivil right wituin the
necning of the 1954 Constitution thercfors L viziuc of clause
5 of the 6th Schoiule of the s2id Constilvilon e dank was
entitiod to have that richt dotcmindl or rovaied only "by a
court or othur tribucal cest.plishel by lew® in :ccoxdance with
the seid Constituticne In rcjecting the appellant's contention
T YLOL FoJ. obscrveli-

"On the firat isewq, und withont in ny uway,
attenpting %o 1¢fing that avst controversial

tern Ya rigut', or in this case a 'eivil right!

it scecws tc me that It can not be contestel tha

¢he cppellwt Bonk hag not by virtuce of the Banking
Orlinance, a right %o earry on the business of
Baaking within the terms of that Ordlinance. TIurther,
thrt se long a8 the ravgeat ion takes place within
the exercize of the powaws grantel wm.icer sccetion 14
of the Orlinance the appolinnt Bank cannot be heard
in ef7uct to say that though it ucquirasd the right

by virtue of the fifth clause to the Sixth 3Jcheiule
of the 1954 Constitution it eun oniy bo revokel in
the nanner provilel for the .';-;t@('r in:cion of 2 person's
"civil rights and oblistions™@ I?Jm

The loarned SBupreue Court Juige roferre. te 4. Canslian

r

caso of CITIZENS INSUK.NCE COs OF Cidi D Yo ¥uwui® as subhority

o 8how that in the letermintion of what s o civil »ight,
the inertant point to bear in nind is the coacoxt in which
it apprezrse Conscguently the lesrmel Judge conczluledl that
"from the context in which the werds 'eivil rignts and

obligaticns? avwear, from the neticr thot the 3ixth Scholule

purscrts to deal with, it is clonr that a rignt or licencc to
do benking busineas wnccr the Sanking Orlinance iceg ot cone

within the neanitg of 'civil richte'",

200y 4. pe 6020~
Fe  Tidre Coties 96
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The Supreme Court deeision in this casc has to be viewed
in the Context and cireuasvances in which it was delivercde In
this ingtance, the Court was called upon G lcci.e whether a
right acquired wmioer anl confercd by 2 sinluic, 4o wit, Banking
Orlinancec, was %o bo rovokced by rofiruice Vo Lhe confering
statute wiich Jade express provision i such revocation or
shoull such an acquired rizht be rovoked in Yo Lwovier previlod
for the lobturuinaticn of s perasn's civil rights anl obliostionst
wmder thoe Constitutions 4Yhoe 4ppellant's wrguanant goes like
this: We have, by the grant of a liccnce, aequired a civil
right te earry on banking businceszs, therefore we are wmtitled
to have that licuence (right) dcter.dned or revekel only "by a

n
court or othor tribural vetablishod by law in accorlance with

the Constitutional provision relevant therctes In other wornls,

the appellants are urguing u;»n the court to ignore the Minister's

statutory powers of revocation under che 3anking Ordinance in )

faveur of the Comstitution, wacreas at ! . < tiie they are

not challenging the volidity of the Ban:ing Oxdin:znce as

contrary to or incensisitunt with the Oenstiluvicne Sc doubt

thore is a sorivus Iluw in the appellant's ~xr-w ounte The

appollants il not cven alloged that She Jdiniatr 4id not

conply with the requircments of thc Ordizncec as rugurls

revocation, A1l they were auerrcling with was that the

Orlinance had malc the Minister the final arbitor whercas the

1954 Constitution nade the courts or a Sribuvaanl osvablished by

law the final arbitor in rcopcet of a person'steivil rights'!,
This argucnont stons frem an erronous interpuctaticn of

the Constituticnal nrovision, Clausc 5 of tirz Sixth lchelule

of the 1954 Constitution proviles that:-

"In the determmination of his civil »ights snd obligations
a person 8hall be cntitlel to a fair hearin,: within a reasonable
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tine by a ccurt or other tribunal cstablished by law and
constituted in such nanncr as to sscure its indepmndcnce and
impartiz1ity:
Provi.el that nothing in this sub-paragraph shall invali-

date any lav by reason only tvhat it confors on uny person or
authority power t. Acltorrmine guestions arising in the adninis-

tration of a l2w that affuet or noy affoot the eivil rights

"

an’. obligations of any persons',

how asswaiing that the licence grantel the 3ank is a eivil
right (vhich 1 think it is) obviously thc Bank is entitled to
have th:t civil right lcternine er roevoked by = court or other
trivuncl in accordance with the constitutional provisions quoted
abeve. fewerer, in this particular instorce anl in so far as
this nerticwlar civil right was confored by the udinicter
pursusnt to his powers unlcer the Banking Oriinance, tho
appell nt/B.ak's position £2:11s within the purview of the
proviso o Clause 5 of the Sixth Sche’wle of the Constitution.
The pur wse of the proviso is to give validity to any law, such
as the Banking Ordinmmece, which confers upon any person/or
authority (e.gs o Hinisier) pover to Zotemine gquestion that
noy affeet a person's civil rights orising in the process of
adiainist. ~ing that lawe. the cifeet of the privieo, to nmy mind
is not to e dcterpuination by such a person or authority
final or ccnclusive, or in the woris of the appellant's Counsel
naking the Minister the final arbiter. It will be nore appro-
prizte to read the provisc as allowing deverninaticn by person
or guvhoritics subject to an agricved person's right to have
such ri_hts and obligat: ons Cetcernined on the nerit or reviewed
on apye:l by a court or cther tribunal, .uny contrary reading
of the proviso would have the cffecet of renlering the consti-

tuticnal suwarantce superflcus, Ne wonder thor.lexe the suprene
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Court hnd to reject the appeliant's Counsel submigsion as

incorrcch .

But on the other hand it would appear that ths Suprene
Court's rcasoning that the licence graated to the appellant
Bank was not a civil right was cqually errcnccuse. The
confusicn nanifested in the reasoning woull have easily been
avoided had the court construcd the constitutional provision
in clausc 5 ¢f the Constitution togethor with the proviso
thereto in the sance nanner suggestel above. In other words
the honourable court should have vicwed the appell-onts!' right
to carry on banking busincgs as a civil right confcrced by the
Banking Orlinencce which is open to detoruinati on net only by
a court or tribuncl but by a llinister. OSince such detemination
is pcr:zi&nib}}gvgnder the proviso to clausc 5. this would, it
is subnitted,/wnabled the court to lisniss the appesl as it did
while =% the sance time holding the appcllants riznt as a civil
rizht within the necaning of clausc 5 of the Sixth Lchelule of
the Conctituvtion.

The chicf nerit of the approach te the interpretotion of
what is a civil right under the Ceastitucion as suggested here
is teo nake it possible for any legal right to be regarded
as n civil right falling within the purview of the consti-
tutionnl provision, It is belicved that this would strengthen
the crnstitutional guarantce of a person's right of having
his civil ri;hts and obligations lctemined by an inlcpendent
and inpertial court or tribunal, :nd nct just by a Ministor

-

or other govemacntal cuthority whose ivpartiality and indepen—

dence iy be in doubts This approach is quite in accord with

4.8ce hwabuuze BY0,. Julicialisn in the Comiavawealith p. 220-221
1977.
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the 1liberal spirit rocently noticeable among Supiciic Court

Judges in thce arca of constitutional intcrpretation., Jor R
inﬂt:‘lnce, 311\. Um {JDC*I.LL J.S.Co m h..':..r.l.U :.t,;i:.{'\.l' 'i.:'. 2-&5 ..ja.,,.i‘_;_}

obscrvyd :

"I do not conecive it to be the dut, of ihis

court so to construc any ol the srovisioms of

the constitution as to dofcat thc odvious cals

the cengtituiion was igai?nga'to SCrve wil.rg

eniether construction cgually in cccord aal

consistent with tne words and sense or Luch

provigions will si-ve te caforee d pritoct

such onis".

3indlerly in an covilent Jisplay of liberalisn, FADPAYT

TILLIIE CluJedle, statced that "any person, whetlicr he is g
citizon of Wigeria or act, who is resiccut in FNigeria or who
is subjcet tc the laws in force in Nigeria, bos an UBLIGATION
to sce to it hat he is governeld by a law which is consistent
with the provisicns of the Nigoriar Constitwione Indecd, it

is his CIVIL ..IGHD to sce that this is 30"?

2. LOCU5 ST.NDI

The term locus stendi denotes logal capacity or right

to institute procc.odings in o court of law in oxicr to asscrt
a legal righte. In cther words, the court in any ziven case
thot comes before it, pust first of -11 dovernine vhethor or
not the plaintiff should bo allowed to institute procculing
in respcet of the particwlar netéor which is olie subjuet of
the lispute between the particse Generally o porson can only
bring an action of any kinl before a court il he has sone
intercst in the natter of which he conpl-ine. It is this

intcrest which gives rise to locus standi. In OLLVOYIN v,

STL0TEY-GEN al OF NOWTHIRK HIGI.”.{LIA? the appellont one Mr.

5. (1980) 8-11 8C. 130 =t p. 149.
6+ Sec Aidcsanya v. ircsident (1931) 2 1.C.L..i. 358.
7‘ (1961) All NoLcRO 269.




- 44 -

Olawoyin scught a declaration that rart VIIL of the Northern
Figeria Children and Young rerscns Law of 1958 which prohibits
nwoliticel activitics by juveniles and prescribes penaltics on
juaveniles and cthers whe are parties to cortain anceified
offences was wneconstituiional. He alleged that the law had
gentrovenad the provisicn of the Ceonstitutli-n which puaranteed
fundancntal right rolating to mrivate an? fanily life, frecdon

of Conscliance ant freclon of expression.

The loarnel trial judge, Chicf Justice Jyown of Nerthern
Higoris, Adisnisgcel the application on the grouwmd that no right
of the Plainciff yas alleged to haove beon iniringoed and that
it would be contrary to princirple to¢ nake the declaration
asked for im vacuo“. On appeal, the Suprene Court affirned

the trial court's decision on E?gjground bt the appellant
did not satialy the requircﬁ%%%/in?ﬁ&BS4CHUBbETTS v. HELONC

in thnt he failed t¢ show that he has sustained, or is

L

lipiediately in danger af sugtaining sone dircet injury as
4 ¢ rooult of the enforcenant of the law which e sceks to
challonges In cbher woerdas %he appellant dil ned have

sufficient intcrest to bring the action,

Sinilarly in ADIGBHC v. APTCRUEY-GalEial TG NIGERIA?

the plaintiff scught n Jdeclaraticn that thoe Dnergoey Yowers
ety 1961, was unconstitubtionagl on the groun.s that the aAct
had offcected his intercst by provenging hin froen dlschargsing
his functions =8 the duly appointcd Pranier of Westorn Ilegione
However, at that tile the cucstion whoether he was valilly
appoint o rrenior was pending in court . The Suprcene Court

deeided that unless the penling proeeedings were decided in

e e

8, 262 U.i. 447 (1923),
9. (1962) 1 4ll ¥.L... 150.



his faveur he could not ¢stablish surficicne inocrest on the

cxisting faocts to ontitle hin tc suce

Thot woull have ancuntoed te sufficient iavorceast as to
cntitle the plaintiffs tc sue in thesce two ca30s8 is not easy
sonrt's ruascning, icxxe, fTor

ingtaice, OLLJOYIW'S C.85L, would the foet th~t the oppellant's

that he was o politician and Scerctary of 2 political party
not give rice to an interest in the Cunstituticnality <f a

law proiwulgated prin~rily for the purjposc of restricting

1 1)

political activitics? 1t was indecd astuniching that the
court 1id not find convineing the appellant's Counsel's
subiiiosion thot the naking of a2 law which ninkes an offence

T sonectaing that a person was coastitution lly watitled

to 1o was sufficient tc enable hin come te c-;‘-(u_r)t for a
(b

~gcclar~tiones Take the othor casg of LDUGBALO for another

anples i the bosis of the facts in that csc if the

Agreone Court says the appellant doos not have sufficient
internggt in the natter to cntitle hin to challenge the
Consiitutionality of the Encrguency ..ct thon onc wonders if
there could be axf other person in the whole worll whosce intcerest
weuld be sufficient onough t. satisfy the court's standard.

It is not nt all surprdsing thint the Suprence Court's decisions
in these two eases caie wndgr gcerious criticisrn fran scveral
quarters. Clearly onc is loft with no other inpressicn than

to regard those decisions ns gnownting to an anbdic~tion of the

sumreiie Court's traiiticnal as well a8 Constitutional nandate

9() (1961) 1all LieLeie 269¢ 9(b) (1962 =11 N.L.R. 150,
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and obligation of protecting the Constitutional rights of
Nigerianse 1xof, Kasunnu whilce roviewing these decisions

renarked: "It is to¢ be hoped that the doctrine of locus

gstandi will not be ~licwed o operntc as o deterent to the
. 10

excreise of protectul righte®. it i1s the hunble subnlssion

of this writer vhat olopting n restrictivo appronch t¢ the

application of tho tockhnalenl rules of locus standi will be

contrary to thoe letber il gpirit of the right te be hearad

as enshrined in vhe [Piceria Constituticn,

Howevor, it vwas not until o new Ceonstitubtion was adoptod
in 1979 thnt one bogmn to withess a ralical break fron the
past. 8 o natter of fact by this poricd most other Common
Law juriglictions hive nlopted o very liberal attitude towords

the doctrine of Tteun: stondi, In Higeria the return of party

politics undor the ncw Censtituticn opened the floodgate of
litigation in the various courts all over the ccuntry. In

11 (:
PAUL TSAGBA Ve SINSOH LLEGHE, (}:)he plaintiff sought in the

Benin High Crurt an order by way of o declaration that the
defendonts who ~re ionbers of the Bendlcl Btate House of
Assenbly hrve lost their scerts in the House because they have
becn appeinted nenkoers of Benlel Stite House of sssenbly Service
Connission. In a prelindnary objection the defendants argued,

inter alia, that the pleintiff has no locus standi to institute

the suit becnusce he loceks sufficiont interest in the unatter
and that mere inverest is not anough to entitle hinm to the

relief souht. The defondant's Coumsel reolied on Olawoyin's

11(b . - ~
casc(,) , to butress his contention that the plaintiff was

a nere busy hody and “neddleseme 1itigant.

10.  Sece KASUNHU, Supreue Court of Ticord
i ‘ ¢ Laeria, De 122 (1978),
11{&) (1980) 2 -b‘l ‘C‘L‘lll-l Po 424—0~ 11(b) (1961)1 A‘LJ.J- N-II.R. 269.
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In nceenting the plaintiff counscl's cubmission CHCUUN J.

of the Lendel High Court, had this to sayi-
e nlcintiaf i o eitizan of digerdn Ac nas
vl e sd that the lefondants haove C.-.J-ul‘ "t.. L \.i the
ovision of the Constitut.on. IT i su s jad
2 1as no locuS standi, that he is o maad ' JOMG

~

nd ot ; e nas no sufficiocnt inteiwotb

nim bring the wction. Hios iaterest cannot
ficd in turmo of Loira -~nd “obo but cervainly
1i:c,1~_*_ s e would like to &ce the provisions
I 'itluubluu being obscrvied. Lo wWope the view
: he h no sufficient inturcst would lusd to chaoSe
I connot contcmpl e what would happen if violations of
;e Constitution go wichocked, It moans thot anyone
con with impunity viol tc¢ the Constitution md no one
¢n 8ay £0 beecause his private rights h-.ve not been
iInjurodesss “‘very citizen of this country Eas sufficient
intorcst to sco that it ic not violited",!
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3inilorly - Justice Ralogun of the Lagos High Court declared

that:

"
& L010

above l1low

"he courts have recogniscd the competonce of a private
individual to assail the Conatitutionality of legislative
onl executive measure in the abscnee ol an established
logal rich® ceeeses thua impl?-Aly = ocogrnicing his
sufficient intercst or dpecial int. reat to lo 80 where
the plain®iff agserts an invasion of his Con. bitutional
richts or wherce the measure is impugned 28 being violative
of dor;e?guncrﬂ Constitutional limitation on legislative

e 2 1 laall

livor~l appreaci. ¢xenplified in the deccei ions referred

sr culminited. in an eminently radical rostatcacnt of

12, Ihid

13.
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the law on locus standi by the Suprenc Court of Nigeria.

This was in the now foious case of D3 . NY.. ve Ui +RISIDINT

: 14
OF Pl BION OF NIGdiid, adosanya, o Scanabtor, instituted

an action against the ifresident of ¥igoria challongsing the
ILire
Presicant's arncintnunt 3f/0vie-ﬁhiﬂk6y"as Ghairron of the
Folerod Zlectoral Counission. He wad confirmed by the
Senate. Tt tho confirmation proecess Ilr, Adosaonyn objected
to the appeinitnent saying; that it violatoed cortoin previsions
of the Constituticn. He then went to ccurt sceking a declo-
ration and Injunctions The Lajos High Court declared the
appointnunt wmeenstitutionale The Fresident and Ovie~ihiskey
appealed to the FPeloral Court of Lppeanl. 4t the Lppeal Court
the tresident of the Court raised the isguce of whether or not

Senstor idesanya had locus standi to have ingtituted the action

at all. 4t tiae request of the Counsel for the respondent

the issuc of Alesanya's standing was referred to the Supreone
Court uncer =cchbion 259(3) of the Comstisution. The Suprone
Court ¢ nverted the roference into full apyeal. In his
subnis.ion <c the Court, the learncd attorney-Goneral of the
Federati-n contende’ that since the plaintiff hal no persconal

interest in the natter he hal no locus standi 4o bring tho

action where tho relief sought would confor no tongible
bonefit on hin.

Before delivering the wanincus jwigient of the Court
Hr.Fn}a% Williamg.J;N. obgerved that the isswe of who hzs %EEEE_
Standl 1s very crucial to the interprotation of the provisions
of the 1979 Constitution. He then went on t¢ frane the issues

before the Supreme Court in the following questicns: "If in

14, (1981) 2 ®.0.L.0. 358,
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& developing eountry like Nigeria with a writton Censtitution

a legislntive cnoctmont appears to be ultra vires the Crnstie

tution or s act infringus any of its provisicns dealing with

fundznent:l rights, whe has locus stanldi te chnllonge its

Constituticnalidy? Doos (or shoull) any nenb.r »f the public

have the right to sue? Or should locus standi be conierred to

—— Lt -a

perscns whose intoresis arc liable to bo apeeinlly affected by
its opcratirn, cr on attornoy-Genoral whe is a functicnary of
the Ixecubive Lrnpoh?"

Having {romed the issues thus:, the Honournble Chicef

Justice thon delivored -his epochal, revoluticnary juliuiont;

T

T toke significant cognaisance of the fact

thet Wigeria i8 a doveluping country with a
mnltiectinic society and o written Foderal
Cengtitution, where rurour nmongering is the
pagtine of the narket places and thou Construction
sivecd. To 4eny -y nenber of such o society

who ia awnre, or believes cr is 1od to boliuve
that thore has beon an infraction ¢f any of the
previgions of cuxr Constitution, cr that any 1w
passcl by any of <ur logislative Houscs, wheth.r
Foleral or State, is uwncemstitutional access to
a court of law to air his srievonces on the
10y oxecusce of lack of sufficient intorest

is to provide o roaly recine for orgnnispﬁﬂ(b)
disench:mbrent with the julicial procoss™L~

The Henourable Chicf JTustice went on to say: "In fact,
o clome acrubiny of its (Conptitubicn) very Jetailed provisions
will convinec cnycone thnt relimnce on the decisions, whethor
British, Canada, .ustralia or arerica, given in o diffcrent
gocinl and poli%leal context, will only lead o rogtrictive

rules of locug st-ndi which, in the interest «f the noel for

a total conplimnce with the »rovisions of our Constitution,
I find it A4iilicnlt to accept or countenance”. He furthor
gtated Lt oven in thosc countries of the Coirion Law having

writton Constiirdions the present trenl is fo liboralise the

T IoIE A T e
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application of the rules of locus gtaondi, wnl thot only the

House of lords in Enzland still views lccus stnndi in its
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i it ch regtrictive approach in this country
the lcema shi 15t Wwa s
"In 1 i i Coentext it is betteor To allow
) ¥ t rt -2 t rd than t
o1 ' Y rts. n-access t
inl, ] L 3 ! Y nll in the
¢t 8 t mich 1 is Constitutional and which
- - 11
/ A L -

_ 15(a)
A few .conths after the lecision in LADERANYA'3 CASE the

Jupreda Gourt was once ngain faced with o sinilor problem
15 (b)
I o u_s t]:&li j_!l tﬁ"l(,- cae 1 Bul....-’.':.;.. J.-.' ..-'..A.'JI Va __;_.: ;’I..-AJ_;_u.j.‘IU.I'JT.

m1 - .
1

the plointiff, the Government of Bendel 3tnte, wis challonging
the Congtitutlonality 9f allge~tion of levenue (Fedoernl accounts
etc.) .ct 1081 on the grounds that the wole ni~er by which
Ssentbly hod exercised Jts 1..isl iVe poewer in
¢ .ot 23 not in aceor 1cg yith the proceture laid

wn in 0 Congtituticn. On the question «f 1lointiff's

R s e YT . ) 1 Aan
j,_-f';.-:- o b A J i 1lra 2 e +.20¥ %S Q0 l sid et s SR L 193]

constitutional isSsuces seeeee lot there be in 1) .zotes Thoe

Constitution can .nly be testcd in the courts an’® it is access

to the o rtc for suct cats th~t will ive .,r\tj.gj ction to the

Q
)

o}
c

ct

n has undisguiscelly put

rositicn, a position wnknown t

£ . i . D T " v 4= - . ¥ T el
any othcr Constitution unler the Corpion Law".
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The imp].q‘.caz.t;.“jon of the Cupreme Court's decision in
A2\ E

ol 1

ADSSARYA'S CuoE is quite far reaching. It has, among other

things, completely exocised and buried She shoost of OL .4OYIN'S

C.3B. Clawoyin is no longer good law in Nigeria. The supreme

-~

Court .on Zluwn_eq its door wide open to iy citizen of Nigeria
whe is nwerce or who believes, or is led to belicve, that
there hog bdeen an infraction of any of the provisions of

the Constit tion or that any law passed by any of owr legis-

lative iflouscs, wvhether Federal or State is uncoustitutional.

One oSher inmportant aspect of locus standi under the

1979 Con-tivution is in rclation to the enforcement of provisions
of Chavicr IV dealing with fundamental human rights. Section
42(1) of the Constitution states:

"ny prerson who alleges that any of the

provisions of this chaptcr has been, is

being or likely to be coatravencd in any
yexte In relation to nim may apply to

A

{izh Cxart in that 3tate for redress".
To provice JoXr a s8pesciul way of enfercing the Tundamental
rights is ucoant to stress the importance altached to these
righits., 1t is felt thut access to court for the eniciecemont
of wmox ri~hts by any agricved person shouvld mot be left

to tlie vairies of zenersl jurisdiction of courts. Therefore

-

spcecial jurisciction espacially providel by the Qoastitution
and conzZer ¢ on the High Courts is felt to %e highly desirable

and esArniti=l to the urotectiion of these rights.

section 42(3) conf.rs on the Chief Justice of the
Federotion Special Law making power to make rules for the
practicec and procedure to be followed by the High Courts

whenever application of scction 42 is in issue. Under

15(.\1) ;.1)‘,1 )1 .,J j I-'.I-QR.. 2{'3-



previous Cornstitutions provisions similar to section 42 were

male. Hut unler the 1963 Constitution the power cof making
rules for thc procedure of enforcing the right was confcred
on Parliameat 11l not the Chicf Justice as it is under the
1979 Gorstitution. the present writcr believes that it is
more preforable te confer sny law making poser on the legis—
lature rather then the Chicf Justice. However, it should be
noted that the provision in section 42 of 1979 Constitution
is much wider in gcope thon wder any odrevious Constitatbions .
It is therofore on improvement upon the former. Section 42

of 1979 Conutitubtion is intendcd to cover instances of contrae-

vention of any of the rights in the past, the present as well

as the future, This is illustratog in the decision in Dil.
1 -
BALLEY ve ‘7. Xla3IDENT OF NIGEh1A,, This is a decision of the

High Court ol Lazos Staite delivered by Justice adcemola Johnson
where he coscived:s "It appcars to me that by its language the

provigica U sacoiion 42 of the Constitution is meant to bring

a ray of hope for rcdress to a citizen who complaines that his

fundanuntasl vigat has been infringed in the past, continues to
be infrin «d and/or likcly in the futurc to be infringed”. It
appears thecrerore that section 42 is intended to operate

retroactively.

3o Fali Hi TG IN oHS DAT REINSZION BY 5 COURT OR TRIBUNAL

Bvery pcrson in ligeria has been guarantced the right, in
the dcterminsation of his eivil rights and obligitions, to a fair
hearing by ~ court or other tribunal established by law and

constituted in s:ch manncr as to sccure its independence and

16. (1982) 3 N.C.L... 658,
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16 : . . . .
impartiality. In othor words wnder the Nigerian Constitution
of 1963 -nd 1979 a court is mot properly constitulcl fer the
purpose of debermining a porsonts civil rights and obligations
wnlegs it is estoblished by o law pasaed by either a Stabe
Legialobure or the Nubional Asscibly. Such a court must in
addition to the above requircment be congtituted in such a
anancr ot bo be independuent and inpartinl. o tribunsl may
aleo dutomiine o person's elvil righis and obligotions 1f it

savisficd the n Lforcmcnticned crituoria. In the L ITCANLY-GENERAL,

[ A Y

_ _ 17
OYO 5P.05 & OPHmRS ve, L.0. o087l (aled el GF OY0) & 5 QTHERS,

the constitusional status of Tribunals in relstion Ge doter-
ninztion of rights =nd obligations under scetion 22(1) of the

18
1363 Constibution was considered by the Fedoral Ceourt of Appeal.

In this cnsc n Boundary Conmissioncr was appointed to demarcato
the boundary betwoen Ogbomosho 3nd Gyo hommunitios,‘ He made.
his dceision on 29th Jenunry 1971. It was confirmed by an
Append Trivunal on the 12th of Sceptomber, 1973, Subsequently,
an action wa8 brousht in the High Court to declare both decigion

and confirmation unconstitutional in that, int.r alia, the

Jurisdiction vegbed in the Boundary Commissioner is contrary
to scebion 22(1) of the 1963 Constitution.

16 »  wcction 33(1) 1979 Constitution. 3cc algo section 22(1)
of 1963 Constitution., _ : : _

17 (1982) 3 N.C.L.i. B46

18+8ectdion 22(1) of 1963 Constitution is in pari anltoria with
eaction 33(1) of 1979 Constitution. '
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Mhe Learned trinl judge after construing scetion 22(14)

of the Constitution hcld:

(1) "That the tribuncl presided over by the
RPoundary Commissioner in so f=zr ag it is
not o High Court of the Stufe is not compotent
to adiuviicate upon digpute between Coumunities
as bo the bounluries bubween bthon.

(2) Thet the Tribunal presided over by the Bondary
Conmiaszioner cm qualify as o Suvordincte Court
of the State but the Lawv or Zlicet under which
it wag ostablished to determine the bowdaries
betweon Comrunitices is for the reasons I have
glven in this juigoiant wltra vires tg? %onsti_
fution of the Foderation of Nigeriahiv\t

Conscguently he leclaredl the deceision ¢f the Boundary
Commissioner given on the 29th January 1971 and confirmed by

the Lppenl Tribunal on 27th Septewber, 1973 as being illegal

-

and cneongbituticnals.
_ . R o R A I
Hovover, when the matter reachoed the Federal Court of
“ppunl_ﬁhn appeal court had neo problem getting oside the
Judgmont of the learned trizl judge. In helding thot the
powera vasted in the Boundary Comtaissioncy snd thoe Lppeal
Tribimel are not unconstitutional Idle JUSTICE GK:TTT JoCaie

hac. this to snys

"It appears to me that the language of
scebion 22(1) is plain enough as to lead ,
to the conclusion tuat spart from the o
"ecourts" of Tthe land tribunals prowverdy
congtbituted, that iz whose indererdcence
and imparticlity arce gunrantced in the
nanner thoy are brougﬁt into being can
lawfully and logitinotely adjulicate

upon ‘i docide issucs involving the = % Y
eivil rights -nd obligations of the - - 0. ]2

Lersond or persons concurned in ita
Procectings. 1t is beyond question
thet guch tribunzls like the "regular
courts” must ehsure that the parfics
are given a fair hoaring within g
reasonable time"{8(Dv) :

18(b) 1Ibid ot 861«
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.3i,nil".r1yil-';.. JCHE 0¥0 J.C.... stated more forthrightly
that:

"Seetion 22(1) of the 1163 Constitucion is alse

authoriiy for the propcaition that the Constitution
does not preclude trihunals from determining the
civil rights and obligations of an individuale. The
only limiting factor is that such a court or tribunal
nust be constibuted in such a %‘nﬁr a8 to sccure its
inlewndenece nlt i‘:par‘bi-'.lity“?

It is hcevrover inmportout to bocr in mind th it a tribunal

1 g

even aftcr gotisfring the consgtitational eritcria contained
in sectior 22(1) of the 1963, cun only heve jurisdiction to
determine wot.ors pertaicing to civil rights and obligation
of the ».rtics belee it. The constitutional provision did
not couteuploite a situaticn wherce a triovunal would hove jurise
dictior In ciininal matters,., Secction 22(2) 1963 stated that ’
where #ny persen is charged with a criminal offence, he shall,
unless the OhATEe is withdrawn, be entitled to a fair hearing
within 2 reosonable tise by a court", The subscction did not
make wention of a tribunal, the effcet of which is to vest
jurisdiction in crimirnal matters ia the regulor courts of the

e

land to the execlusion <% ny tribuntl. This issue came up for

congsideration in 4he eagse »f Dite O0.G. SO0FENUN v, CHIEF N.DJiie

19

The aponeilaat wvas an muoloyee of the Wester State of
Nigeria Iublic oservice Corovdigsion. 8y the Public Service
Commigsion nepgulations 1963 the Comnission was empowered to
institute disciplinary proceedings ageinst a public officer
end to dismiss such an cificor if his conduct warranted it,
The Commicoion was also copowered to dnstitute or continue

disciplinary proceedings in charges of erininal offences

w{c) Ibid at 872,
19- 1981 )1 ;\‘C‘ LR' 135.
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notwithstanding the fnet that police action was boing taken
before a court of Lawe
The plaintiff appelleant who was a mcdical doctor was tried
by an investicotion puncl seot up by the Commission and found

guilty of, intecr -lia, unlawful and indecent agsspult on one

Mis Ce Barlow by the Conduction of a vaginal examination of
the gaild Miss J-rlow in an worthodox and improper manner wnder

the pretext of conducting a cliniezl examination.

L]

Conscquently the plaintiff was dismissed from service by
the Comisszion. The pleintiff successfully meintained an action
at the Iunli-nn Fizh Court for a declarstion that his purrortod
dismissal from the services of the lestorn State was invalid,
illegal, uliro vires, null and void, and of no effect. The
learned trizl judge went on to make an order which was not asked
for by the dofendant and in respect of which no finding was made
by the investigating ponal, that the plaintiff being on erotomanie

g8hould not conduct clinical exoaminntion of a feaale patient

-

O

without a senior female nurse being in attendance., The defendants
appealed agzainat this judgment and the Federal Court of Appeal
gave juignont in their favour and dismissed the plaintiff's

olaim, It is from this docision that the plaintiff/appellant

appealed tc vl ouprcme Court,

Loprnod

Counscl for the appellant argued that the
Regulations wiere unconstitutional and hence invalide. He
pointed ouvt thot the effeet of the Regulations was to provide
that even where a criminal offence wes discloscd, the Commisazion
could procccd to investigate the allceged offence comaittod by
onc of the 3tatoe's public officers without waiting for the
court's dccision on the issue of eriminal culpability snd may

even still procced to disciplinary nction inspite of an acquittal
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‘he total ¢ffeet of this, the leorroed Counscl

o’

o
=
2
-
[
=
3
-

iz t¢ wswrp the functions of the court =3 1laid
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ovn uy sucehvio 22(2) of the Corstitution. Inercifore not

hewving left the deeision to the cxurt beforc scting,, counscel

£iaddy crzued, ronsered the Comnission's dcciiicn nullk-dnd

In ceco-tdng the schzissica of lernel cowi.gzl for the

e L o D = A T1.3 = 1 i)
RELEUy St T LILLL gl Sede 005CTVLL S

"iloreover, because of the mondatory previsions

of the subscction, it scens to me that once a
nerson is accused of a ceriminol oficnce, he wust
be tried in a 'court of law' wherce the complaints
of his accuscrs can bLe vertilated in public ~nd
where he would be surc of goetting a fair honring
a8 gsct out in subscctions 'frf) to (10) of section
22 of the Constitution of the Feleral Hepublic of
Aimerinae o other Tribunnal, 1nvestigation pancl
cr Comittee will .'.0".19(-“‘3

It is howevoer noteworthy that the position is ralieally

-

difforent under the 1979 Constituticone Scction 33(4) provides

th«t;

WThenevery .y person is , eriminal
offence, he shall 'nlesec ‘¢ Lo waithdrawn
og entitled te - £ .ir hearing within o roascnabdle

L2 ; - YRIT e of% T i T
LTI DY o LUULL O wlel Ui, " o

- & : .= a2 . oy - re o= - L 3 e g * ¥
'y wae intention here is o malka it wossiblo to

P

cruote vribwi.ds huving jurisdiction im crimiacz) matters, with
all the trappings and the adjucatory powers ox regular court
¢f lwre The touptation is great for onv to ox-ue that the
vesting of criminel jurdsdiction in boldics otlhicry tnn the
ordinary courts ¢f the lond severcly offunds ~goinst the Rule
e This, however, noed not be the case, if 4
scicguards against any possiblce abusc or encroachment cn the
libcrty of partics appearing bdefore such bodies have boen maCes

s o matiter of faet thie 1979 Constitution has nade it catcgoe

S -4

19(a) Ibid at 146,




rically clear that all the colures proviicd thorein for
tho purpusce of casuring fairnesgs in the asdjulicoiory process

oall to which all regular courtes nmust nandotorily he subjucted

20Ply mutatis wutandis to any tribuwanl catablishzd by law in

Figoris. wftornil the worels 'Jours' and 'Sribomol' uny mean
cne ~und hoe s:ﬁ;c shing. In the cnse ¢f the LJITOWEI-GINHAL v
(b
1.0. _....'J.'“._’._J:'I reforrel to abeve TUCILE ORC, JoUue .., qgquocted Jowltt's
Aab e el SOWIVL 8

Dictiorary of Engiizh Low as having dofin.d the world trivunal

to moan "a court of Justice". . b

It is to be noted that o court martianl is not regarded
a8 o regular court for the purpose of scetion 33 oxcept in
masters councirning the Ui aed-n rmed Forces. In othor words
court martial has jurisdiction only over members of the armed
forces of Jigeria. The trial by = J~ilitry court of persons
not subject to Military Taw is, thuerefore wnconstitutional

and walawfal,

The dofinition cf o court or $ribuncl within the meaning
of scevion 33(1) also cxeludos an sininigioative bribunal. .n
anninigtrative tribvuan-l is one dhe jpovers of shica do not
inclulc adjulicotion or dcteminetion of poroenc' civil
righte and obligeticns but a mere fiet findiugs woly. Leason
Weiag bhet, like dotormination by -~ Hinistor or winistry
officials, it is vory dilfficulty For such ~Andaigbr Live
podica te be Independont even if thoey apnenr Lo be impartial.
Therefore determination by such bodics 18 clewrly prchibited
wmbor sceotion 33{1?9 what the scetion centemplotes are statubtory
or judicial tribunals such as tho Legal Practitioncrs Discle

plinary Tribunal, Liedical Council Disciplinary Tribunal gjucdin
b_N.u.JJ

20, 'EGQ i )ra,mcz:;, fuf ,cln isn in the Commonwonlth, Tp.219=220
1977},
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goneris. Whet principally distinguishes those striulory
fribmnols with ordinary Courts of law is the Tact that they
2pg inveriebly linitel in their jurisliction. They lack the
gonornl. jurisdiction to gxercisc jwulicial power inherent in
Courts of Law. This distinction nuet always be born in mind

when discussing tribunals in Nigeriae

4. IVDIENDENG LD ILP.OTI.L CCUR? CR INIBU.L

Scetion 33(1) guarantces o cvery porson the right to
have his civil rights :nd obligntions dctermined by a court
or tribunal cstablished by law ~nd constituted in such manner

as to secure its indcrendunce and jmpartiality. The scetion

COn‘a;Lins,.lnt of procedural safeguards all gearcd towanls
enguring the right to o fair hearing to cvery person in the
Cctermination of his civil rights and obligations. But these
sofoguris will reunin largely worthless if the court or
tribunal that is to enforce thow is in any way wwpcadent

or partial in the dischuarge of its juwdiciodl functions.
Therefore, it is of porasmownt import -nce thet juwlges whose
duty is to aduinigter justice in the Courts ¢f the land nust
be Zrce from any form of iniluence or oxtoermal interfoerence

by c¢itihor the cxecutive or the legislative branch of govermmente

(&) IDITNDAICE OF ThHs JUDICL.u

The question of the independence of the jwliciary assumes
specinl significance when cxanined within the context of a
Constitution whose hallnark is the dectrine of separation of
powers, "There is neo liberty . if the power to juldge is not

separated fron the legislative and exccutive pnwe:gl“ Where the

21. LouwlSQUsU, Spirit of the Laws. Book XI, Ch. 6 quoted in
Vili, Constitutionalism and Seporotion of Fowers pe 90.
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legislature or the Bxceutive performs functicns that are
censtitutionally assigned to the Juldicabure thoen there
cxists a real interference cr usurpntion such as to deprive
the juldicature of indepariconce in the discharge cf its judicial

functions .

Inrt of the poucrs of the K tional ani Sttes ..sscmblies
undcr thc 1979 Constituticn is the regulation of their procce-~
dings and conduct of their ncumbers during scgsicns. .. nember
nay be swanarily tried nd punishel for misconduct and the
«8s8cnbly's lecision may not be open to review by the courts.
« ncnober of the public, nct being a wenber of the assenbly,
n.y also be tricd for coamtenpt of the Housce. But it is not
setticd whether such a paxson can have the »ight to appeal
to a court of law. Sinilarly in excrcising its investigatory
povers pursuent to scetion 82(1) of the 1979 Cunstitution
eithor of t he Heusce of the Haticonsl 3zacnbly any constitute
itgclf into a court cf law. To this cnd scetion 8%(1) confors
on the House power to procure evidcnce, and cx: inc witnesscs
and alninistcr oath., ‘Jarrant gy alse b, issucl tc conpell
the attendance of any person and wheye such person swmonced
fails tc¢ cppear he may be fined ~nd any fine so imbdused shall
be recoverable in the soiae nanner as o €ine iaposcd by a Sourt
of Law%z

Though the excreise of thesc julicial peowers by tho
legiglature n2y be regardcd as wsurpntion cf the functions
of the Judieciary and thereforc a potential source of
interfercnce apd friction yot such noweils ~r¢ exercisable

only for the bpurpose of enabling it to ...lic lous with respect

22+ wection 83(1)(a) of 1979 Constitukion «f Nigeria.
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to any matter within its lcgislative conjctonce and to correcct
any dcfect in the cxisting lrm:-215. It nccessarily follows that
these quasi-juwlicial powers cwn only be exereiscl for the
purnose wcr wrhich they wore specifieally granteds Therefore
anything done conirwy to these cxpressct urn.scs shall be
ultra vires the Constituticn. Courts of law emn intervone
under their power of juliciosl roviow of legislitive aciions
in neceord-uce with scetin 4(8) of the Conetitution which
states that the excercise of logislative pewers shall be
subjcct tc the jurisdiction of courts of law and of judiecial
tribunals established by lawe The soction goes further to
sv .be thot the Naticnal assenbly or the state tlcuse of assceubly
shall not enact any 1l.w thet ousts cr purports to oust the

Jurisdiction of a court of law or a tribu:l.

« fact which must be acknowledged is thit in an cge of
oll pervasive governnont, exercise of sone quasi-judicial powors
by public autherities and other agencics of governaent nust of
neccessity be tolerated if only to cnsure the smooth running
of the govemnental nachincery. The ornly ceve-t, though, is to
ensure tht decisions =f such bedics that affcet the eivil
rizchts and oblig~tions of pwties appearing bofere then are
wade sucjeet tc review by the orlinary courts of the land.
3e that ~s it nay, thore ~re sqne specific :a~tters concoemiig
the judicinry iu r.l-tion 4o which interferceace by the 3xccutive
nay constitutc a scrious threat to the rights and libertics of

the citizons .

(ii) QD2 OF .ksOIHTILANT OF JULGLS
Section 211(1) cf the 1979 Constituvion ccnfors upon the

Piosident the poyer to appoint any perscn o the office of the

23, soction 82(1)(a) of 1979 Constitution 7 ! igorin.
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Chicf Justicc of Nigeria in his liscretion subj .¢t only to
confirmaticn of guch ;. .printment Uy o siipleo anjerity of the
sen~tes The intonticn of the provision is clusrly to afford
Mr. Yresi.ent the opportunity to choecse a person with whon
he thinks thcy can work harmonicusly. Thourefore the requirenment
of Sennte cenfirmetion would appexr to be just a mere formalitye
The appeintaont of other justices of the Suprciae Court shall
nleo bu e by the Fresiionte 3But unlikoe the Chicf Justice,
cl2ir appuintnent sh~ll be on the alvice of the federal Judicial
worvice Cerr.issicn and subject to arproval by a siaple majority
of tho Benatgti There is 2 significunt difference betwecen the
appointnent of the Chicef Justicec and the rcet of the Supreme
Court Julges. Nceticecable here is a scverce curtnilnont of the
Prcaident's discerction. The Fresident can only make the
appointnent after being adviscd by the Fedoral Julicinl Scervice
Comnission in th=t rcgardl. Bven thon such appointuont rnust be
appreved Ly the Lenate. .pprovel is morce weighty than mere
confimntion. What is the commsition of the Federal Judicial
Service Conmigsion? 1t consisis of the Iolliowing:

(1) Chicf Justice of Nigsrin - Chairnan

(2) Przsident of Feleral Cewrt of .uppeal

(3) ..ttornoy=Gencznl of the Pederaticn

(4) Twe persons froua a list of four lawycrs of not

less thin 15 years at the Bar recomacnled by the
Nigceria Bar Lssociat ion.

(5) Two other pecrsons of unquestionablic intcrgrity
and whe arc nct lawycrs nonminzee.. by the President,
The Federal Judicial Service Commissica sholl also have
the powar o vise the President in appointing the rrosident

of the Fedicral Court of Lpveal. FPurthorncre it has the power

24, Jscetion 211(2) 1979 Constituticn of Nigeria.
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*o r;;ca::r;.:cé d to the Iresident vpersens for appointmont to the
officc of:

(1) Justices of tho Feleral Court of .appond

(2) OChicf Judge of the Federal High Court

(3) Jdu'zes of the Federa) Hih Court

(4) Chairman i aesbers of ¢ Cole of Conduct

1xc I Section BB of the L:00D ol iales.i ceisblished the

s%ate Julicial Survice Coaanission,

4 carcful stuly of the ccapesiticn of this Comaission
will revenl the inalcquacy of safeguart asj.inst possible
intcrferonce with the independence of the juliciary by the
Dxccutive branch, This situation is brought about by the
preponderant presghee of exccutive appeintecs. The .ttomey-
Genernl is an influonelal !enber of the Exccutive as Minister
of Justicc. Iliorcover, the attorncy-General, the Chicf Justice
nd the rresident of Fedoeral Court of ppeql owe thoir appointe
nents Jircetly to the rresilont. In addition to these two nore
other perscns nct boing lawycrs wxre appeintced to the Connission
by the rresilent. <he Jornission is thorefore deainated by
e Progident's -ien. Wikh the cxeeriicon of the Chicf Justice
NG ¥pesidcut of t e yped Cuurt the rest cre nogt likely to
be politicicaus whose intereats nay not codncile with the
interea® of the f2ir gnd importi-l alninisvr-tion of justicce.
Yrefessor Akande obscrved tha "the predence of the . ttormey-
Gmer2l on this body can be vigwed a8 an cux~plce of the 1l-.ck

~

26
of rigid scparatiom f powcrs". Thg situ-tion is =211 the oore

s - S——— . —
25, Thirl schelule, Part I, Socticn 7 to the 1979 Censtitution
of Nigeria- :

"

6e Sce JKJADBE: Introductlon to liiiorian Constitubion, Sche 3,
(1982) Swoet & Maxwell. -
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gsericus when it 1s reoaliscd that in accordince with seetion

146 of the Constitution che thimi (i.c. three in the caso of
Foderal Julicisl Service Commissicn) shall form a guorua for

a valid seting. In an ation»t to socoure thoe indopendence of

the Coumiscion seection 145 ~f the Conatituticon jrovides That

11 cxercising its powers of appeointment tho Comanission ghall

not he aubjeet b the direetion cr eontrol of any othor authority
or person, Having rogord bte the dofecets inheorant in the
cenpesition of the Comudsoion =s highlighvod above ¢ what

extont can this attenpt succcud?

In order to remgodly the inherent dofects Iin the composition
of the Foedoral Judicial Sorvico Comualssivn, the following
anendmen®ts are hercby rozcomiended? |
(1) The cffice ¢f the . btorney-Genernl should be

striectly judicial, whilc a suyorste person is

appeinted Ministor of Justices
(2) The composition of the Foederal Julicial Jervice

Commission should be enlarcsed to include the

following:

(2) Chief Judzes cf States High Ceourts

(W) Chicf Julge of ¥ed:ral High Court

(c) Grand Kadis of Ytates Sharia Courte

(d) Crresidents of State Custuuary Courts.

(3) The two ncon-legnl practitioncrs %o be nominated
| by the House of hepresentative and confirmped by
the Senate instead of being neninsted by the

Yresidont.

(1i4) SHCURITY OF TENURE

Sccticn 2% cof the Constitubion cnwacroics the circumstances

in which a judicial officer shall be reu:ived from offices <
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judicial cfficer ean only be ren ved for inability to discharge
the funet ions of his office or Yor aiscoenduct or contravention
of the Code of Ceonductes ‘ho deternin.s the inability of a
julicial officcr? In wht nmoanner is such a determinction nace?
Jnswers to these questions will pevilde iucortoant clucs in
deternining whether or not the Constituticn hns nadle alequate
provisdions to sccurc the inlependence of (he julicinry. Because
if rcuoval of judicial oificers h s beun inilc ooy the tendency
is fcr then to discharge the functivns of thoelr offiecs in such

a nanner a8 te avedd displeasing the person or authcority having

the power o remcve thene Sccetion 25¢ provides two ncthods of

»cnoving judges:

(1) In the casc of the Chicf Justice of the
MNdceraticn, he is reuwovable by the rresilent
on, a praycer which nust be supported by two
thixds najority of the Senntce In the cse
of a §pate Chicf Julge, Grand kadi or rresident
of Stng Custorncry Court they nre rewovable by
the Govaernor acting on sn addrcess supported by

twe thirda ajority of the State House »7 .ssenbly.

(2) .ny julicia) officer other than those nentioncd
above nay be yomoved cither by the Iregidepk or
the Governor, as the c.3zc iy be, acting on
reeounendation 2f either the Feder:1 Julieigl
Scrvice Comnission or Beded.C., 3 thu cauce

1Ay bee

It would appear that the tonure cf juldges in the first category
ig ore sceure in that their renovable is dcne with the active
porticipation of the legislaturc with all the advantnges this

procodure entails. On the other hand rencvel of julges in the
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sceond categery is to be dene on a merc receruwendat ion by

a body male up of ne mere than scven or six nenbers. The
disalvantage the seeond eategory of judiee weuld suffer is all
the nore sceri us ccngi.cring the faect that (nly tw or three
nenbers of the Comudssion is required vo form a querw:. iore
intriguing is the pusiticn of the Yrosilent f the Foleral
Court of .Lppeal vis-n-vis the procedure for his reioval. For
purjoses of ruwval nc has not bien consitcr<sd iuport .t cnough
to be includod anwng these whose iwiov.l is to be initi~icd

by the legisl turce Bven nure anonalous is his nenbership of
the Foderal Julicinl Service Corv issicn, the body wicse power
includes recemnond “tien for nis reu.vele This is an ovicus
and flagarant violation of the veineiple of natural justice
that a nan shall net be a julze in his own crusce Jhenever
the opp rtunity prescnts itself this anomaly shouwld be roinoved
and nake the renoval of all julges a purcly logislative affair.
This i3 in the firm belief that the legislature is in A bottor
pesiticn to be nere dispassionate ~nd cirecunspeet in its h:ndling
of the issue of reucval than any cther boly. Furthernre,
before a julge i8 reaovel the whole Nigerian puhlic is a.de
aware, through dedatvs on the flsor, of the growis four his
renovale Thus the possibility f victinisaticn is cliainnted,

and the indepenicnce of the judicinry is cnhonced and sccurcd,

(iv) wolTo o 8NT

In accordance with the provisicns 7 scetion 255 ¢t tho

Constituticn a judge nay veluntarily —ctirs when he atb-ins

27. The trend in nost necdern Constitutions is to nalke reroval

of judicizl officcrs a legislative affaire 300 “onstitue
tirns of UeSewey Inlia ~nd C.oinflo.
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the age of 60 years and he shall conpulsorily retirce at the
age of 65. This, it is subiiitted, dces nct go £or cnoush

in insuloting the judges fron the vag rics of worylny living
such as to ¢nable then rcuain inpartial nd inleponlunt of

any exteranccus considerations in dischorging their fuactions,
Tthere is really no compelling renson to fix  rebirement age for
julges at all. For instance, all uhe Ghroec Nigerian Chicf
Jugtices that have retir.d ot the rye of 65 arc still very
nuch active and in full euentrel of their uental and physical
capreitye Former Chief Justice u#lizs hos just been re—elected
Fresident of the International Court of Juetice at the Hlague

2t the a~e of over seventy. In view of this, thercfore, it

is submitted thot judses of the Supreme Court, ledur:) Court
of .appenl, Federal High Court and at the Liate level, the
Chief Judge, Grand Kadi, President of the Customory Court

and 21l digh Sourt Judges should be appointed for life subject
only to ihe grounds for removal 23 provided in section 296 of
the Constitution. ‘hen w judge does not have to thir - of his
retiroment, except vhere he woluwntarily requests te bo celieved,
the likelihood is for him to discharge his fTunctiion without
fear cr fwwvowr. There i3 nothing novel about this ari~.scuent
in the Common law jurisdictions., In shglead and australin
judges at the top achelon of the ju icinry are appointed for
lifcs the Constitution of tie Us.... conteins no provision

for retiremcnt of judges.

One other considerantion which ic believed to enh-nce the
indepenlence of the judieciary is the questicn of rouuncr-tion
of judicial officers, The present writer does not subscribves
*%a the view that faoulous salary per se will curtzil the
temptation to succumb to bribery zad corruption., UXpeiicnce

has shown that, morg oiten than not, .uatericl o pocoul »y
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reward rather tends to corrupt the conseivnco and arousce
mon'e8 tendency for greud and dnsatinble urge for maborisnl
affluence. O course, one is nct wuminliful of thu need to
insulate judges from farling idnto rny finoncial anxicty or
emograssment; but this should not bo girobchzd beyond
rensotable limitss The diginity, henoar aud prostige theat
go with the st=tus of o julge coupled itk thoe ruosuocet -nd
reverence nastowod by fthe public are wnough nd indact wmore
enduring and Bafisfying than materizl afflusnce. Ralhor the
Judges' own perception of his soeinl significince, nis pervonal
intergrity, enlibre and ftrgining combine to ke o ztrongnr
armour againgt any tendency on his part tosucoumb {o hrivery
and corrurticn. “The quality of justice dencnds more UPon
the gquality of the mon whe ndminister ths lew than on ithe
content of the law they wdministor., Unlsss those appointed
to the Bonch are eompotont and upright nd froe to Jwilze
without fear oy favour, n judicisl system, howoevesr sowsd ite
structure may e on paper, is bound to function poorly in
practicu“.z |

v ot
- e

(b) IMEWTI.L COURTS Ui TRIBUN.L (31.0)
1 1
The two terms -~ 'Indepundonce! sud impertinlity orc

related to each other inm so many vay8@e .8 o wrvser ol Foet

n

a dependent court or tribunal must inveriablv Do artisl in

the dischorge of its funcbions, In a country like Nizorin !

et -

having n written Constitution the role of the Courts and their |-
rolationship with the government in pover ssumes shocinrl
gsignificnce. Courts, in addition to their other tr-ditional

functions assumed the role of an arbiter bebreen thoe turce

28+ e SCHVETS, The smerican Constitubtionnl Lo-w, (1955),
e 130, 5th B . ",Te—é.:ﬁ - - :
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influcncad by cxtra~lesnl considerations, by pelitical or
soctionnl interests; fhat it was Intoeaded not vo wpheld the
law hut to roeppress inturests oproscd to bho Govoriiint cvae

.

It bess o look as if the courts wore acbively alding the

poiiticizng in tho persecubion of cpponcuts znd in 4he perversion

cf tho Conagtituvtion, Confidence in their ability o decide
politlc. igsues impurtially was consoguently mwidormined, and

Ths poeivion was oveabunlly reachod waere there weos a zeneral

. 3
cislnciluntion tn tnlie politiczl complaints to them®, The
leoraed Professor thiorcfore concludad that "she sivus on
reprogented n real tragedy in Nigeria's experiment in Consti-

3

tutional government".
Lnother aspect of bins which is equally insidicus, is
whore the judge is himgelf irtesrested in the matter bofore
the court. This im exprosscd in the rule that g man shall

not be n judze in his own cause. In thoe cuse of (L.KIJ. V.

33
MiDIC o DioCIPZLLIL KY COMIETTIE, +he Supreme Court of WNigeris

held that the docision of the Medical Disciplinary Committes

that the appellant's name be removed from the Medical register

for » periond of two yonrs could not gvmod deeluse the enquiry
weE cmducsted in g moniker contrary to vxdinciples of aatural

witice in that the registrar, wio was in Inet The prosceubory

toolr weit in the Committee's deliberations.

The rule against bias i8 so strictly onforcod thodb

actunl bias need not be provoed. . real Likelihood of hias

suffices to warrant setting aside any decision ronched contrary

31. N'IBUEZ2E, B.0.: Constitutionnlism in the Zmorgunt States
at pp. 146-147 (T975) « ' :

32, IBID. peo 1474
33. {1959) 4 ¥F.5.C. 38,




to the rule. Uhe courts in Nigerio have construsld soovion

33(1) accorlingdye. 2he easv of CiliaF GHNL Lodnindl ve LiG.I

-
- —
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. o e . .
BULCTITI N o D1 PRIl WY COMIITE 43, typifics This cunnwiwinble

approach, %“he applicunt is a legrel practiticiner as well as an
author. (= 19C1 v publistod a book Titled 'iha Nigoinn

Constitut i -n~l Law Report, Velume I- .. rovicew of the book was

publish O dn Ghe ot frica  Magazing or its front pagcs

In the same y.onr the s.eond voluroe of the Jleperts was published
and in it wns a liscussion on Tocus 5%andi in which the stand
of the .ttomoey-ccneral of Nigoria in the cmse wns attacked.
On the 3xd ¢f Deccoember 1981, the applieant rcecived a letter
dated the 18t of Decumber 1931, from the Cffice of the .titcrney-
Gener~l of the Feiocrwtion calling the attention of the applicant

tc the alveriisceunt cont~ined in the West .“rica linzazine of

23rd Morch 1981 and roguesting him Yo show within 14 days why
he should not “~ce The Lexal Practitioners Discinlinary Committee
on the m-ttere Wn the 3rd Decumber 1981, be.'zre recciving a
revly fron tic apoiicany, the Officu cf tho .ttorncey-teacrnl
had roferr»oi © .0 notter te She Committee 2lloging vroilcosional
misconiuics axoeS the applicont.

The Suamioy=Ganeral of the Federation is the Chairman
of the Logal Proctitioncrs Disciplinery Committecs The
sttemey=-lonciml diroetod that the applicant ahoull ajpuenr
before thoe Committee to answer the charges on 25th Januvary
1982. Thc applicant instesl went te court and file an appli-
cation wmder the Pundumental Kights (Enfcrecment Proccdure)
Rules 1979 ~lleging that his fundamental »ight to fair learing
under scction 73(1) of the 1979 Constitution h..l becen contravened

or was likely tc¢ be contraven.d. His major complaint was that

34. 71982) 3 N.C.LRs Do T
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the composition of the Committec did not sccure the independence
and impeartiality of the Committcce which was ve ooy han in that
the Chairmn cof ohe Cermittee -~ the JUhoincy-General of the
Feder.btion, wos octh the complainant -nl the prasccuteor. He
alleged ¢t as o result of the roiv played by the .ttorney-
Geners) i dringing the compleint and chorges to the Legel
Practitioners Disciplinary Commitiee whe.ig wis o rorl likelihood
of bi s m ais vt a8 Chaliman of che Jommittee i Jhe conside—

ration nl dotormination of the said complaint cnd cl-rzo8.

It come o light in the ccurse of thc proccedinizs that
at the cxocutive meeting of the Nigeris bar _ssociuvion held
at Calib r on the 25th ..pril, 1981, the :3scvciation cxpressed
strons vicwe acainet the spplicant in respuct of the ‘'vest
Africa iinezine publication. . mengst the meabers whe later
congtituicl the Lesrl Practitioners Disciplinary Committce to
try tac applicant wure Mr, dobtunji Fadoirc, the President of
the Nigerian 3ar ‘8Ssociation, Mr. Idvwa Sofcla, the Scerotary
and Mr. Vjomanze who were prescent at the Ixcceutive mooting of

the NB. of 29th ..pril, 1981 2t Calabar.

aftar an oxtonsive cxzamiastion of the law in both
Bngland vl kigeria the Honourable Mre, Justice ¢...s Jochnson
of tho ir.os sdigh Court acld that:
(1) The fucts and circumstances were sufiiciontly
capable ¢f creating Zoar ounl suspicion in the
nind of the applicant as to the gquestion of a

fair triale.

(2) The pesition of the stterney-Gencril 28 Chairman
of the Committoe and a8 cemplainant -:nd presecutor
2ffonds ugninst the principles of natur:l justice

and raiscs a substantial issu: o f roal likelihood
of bias ia the said Commitice.



(3) The vice attached to the Chadrron of the
Committec is deocmed Ho obe the vice us she

whole Committee.

(4) The functions of the Conmitice, = cxution
of the Leg:l Practitioncis ..t 1974 ore
suagi=jvlicial in that the Commititce cern

inflict puidshmont.

(5) The Disciplinsry Comaittce sut up te adjulicate
on tho charges azoinst the applicant is a breach
of tho vrovisicn of section 33(41) of the Consti-
tution ns boing constituted in such manner us
to b¢ wilikely to sceure its indepondence and

inpurtinlity.

(6) The membership of Mr. .detunji [ 2doire, Idown
Sofola wd Mr. Kjemenze of the Comlltce worsened
an alrcady bad situation =d sh.w. = o gruat
likelihocd uf bins against the apul.cint.

O anpeal o thoe supreme Court, Oputo Jecele u.id that
the ubtorney=-Gencral hes "orodel that orattic Lol ¢f confidence
35

which I of Tthe esaamceo of aljulic ticn®. Phis dceision was

fo1% wald in the more recunt case of G REBL LMD Q4% v, UNIVERSITY

vt 11 TDUGIURI where the Suprence Court decidced th 't the role of

the Jeputy-Vice~Chanccllor as viciim of the stulents rnmpage and
Chairunn of the investigation ranel cre:ted a roal likelihood
of bi:w“?e‘

While consid ring 22(1) of the 1963 Constitution of Nigeria,

the languaze of which is in pari rateris with section 33(1) of

354 LeioDeCy v. FUEHINGL (1985) 2 N.i.L.J. 300 2t 391,

36 (1986) 1 NeWeL.2e 550, 3ce B PAUTE OL.KUNZiA Ez 985) 1
:1".‘5.;'..2 « 652, where an attenpt wag anloe by Suprcrg /Se apply
the rule to chieftaincy mattors, bud L reascnings therein
was not very clear.
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the 1979 Constituticn, BiBTT, C.J.N. cbserved thot ©'w principle
that 'a judge must be impartial' is aceceptold in tue jurisprudence
of any civiliscd country and there nrc ¢ grounds for holding
that in this 1cgpect the law of Nigeria differs from the law of

37
mgl ancd,

5¢ IF.IX J.0CLIULH

In the doterainavicn oz his eivil rignts ani. o3ligavicons
a person 8hall be entitled To 2 F.Ii HE oINC within 4 rensonable
time by a2 court cor other tribun+l cstablished Oy 1:?.128 Yhat is
tie procisc econtont of the right to 1 fair hearing? O0B.3BKI
JedeCo, conuended that fair hearing means "a trisl conducteod
nceoriing $2 all the legal ruics formulated tc wnsure that
justice is done to the partics to the causo"?g Sherefore
these legal rules constitute the preeise con-out of the right
To fnir hearinge Thoy zre rules thet set miziium atandards
of precciucgl fairmess in adjufication by net only eourts of

of law serictn sensu but >ther bollus =22 well wvhosce accisions

affact thoe civil rights and obligatious of patioc

before theme.

The risit to a f2ir hesring zu-rcateed by the Constitution

must be given within a 'reoscnacelc Simg's Lccording to 0B.3PKI

40
JdeS+Ce, *roasonnble tino! mu-t rmo L. tlo period of time which,

37.. T OBWDLA & Q.5, v, FSIDUNT I8.D.¢ DISURICT tut OE B
CLTL L.y Gl COURT T156%) 1 -II R.Ler. 336 at S. 344. Bue also
DEI)U. ve. OKOLODUDU (1976) 1 N.M.L.L. 136,

38¢ 3e 33(1) of the 1979 Comstituticn of Nigcerin.
39. .40l ve ELSNO (1983)1 S.C.N.ler. at p. 2.
40s IB1D. ot ppe_ 24-25.
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in the =¢weh for justice, “oos net woar oub the partics and
their witnessoes and which is required t¢ ensurc shat justice

is not only donc but appears to reasonable Dorsons to be dlones

In cthor werds the whele conduct i the procusding shonld not

be mrassrnably prolenged.  Because unyeasconnlls delay onvariably
oconging o miscarriage of justice, controv.awes the fair hearing
provigion of the Comstitubion ant vivtiabtes the wnole preccedingde.
Jugtiee delayed is justice doendod and may oven nlor certain

circuvnst-nices be worso"f1 However, the reguirenat of rersonable
time in rcépcct $¢ eivil matters might net be as weighty as in
erimiinl trials. This certainly has much to (o wilh the severity
of tha penal sanctions of the criminal law. Thus vhat way be
regrrdod as unroas.aable dolay in a criminal trial may not

neceosarily he so in o civil procceding.

Be that as it nay, just as undue delay is abhored so is

2
undue haste and speed. The ease of PLUL UNONGO V. 4PER AKUj

S

illustratos the point aptly. Both the appellant and the
respoudcnt contoated the Governntorinl electivn of 1983 in

Benuve sState. The roespondont was doclaroed the winner. The
appellint chpllenged not only the rosult of the ¢leetin but

the &lectoral .ot of 1982, He centendod that sceticns 129(3)
and 140{2) of tho Zlectoral uct arc wconstitubtionad oo they
controvone his right to o falr hooring,. The giot of the |
nrovigion in the two secticns oFf the cloctornl Lot is that

any pracevding in rempect of ol o%ion petiition sholl be disposed
off hy vhe court net later than 30 days From the deke of the

clection and any such petition not so dispegel olf sh-11 be tine

barrod and deomed null and veid, oftor considoering the rcelevant

41 Jou Lubal ve FRINLE, 8.C. 103/70 deeide on 1/9/72 (unreported)
42¢ (1983) 2 SuCuLens 332, '
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provisions of the Zl.ctorsl ..ct in relation to the Constitution,
the Supreme Court dscilded that sections 429(3) ~nd 140(2) of
the set are indecd inceonsistont with and couatlrory to Fundanmaontal
ight tc "Fair Henring'! wler scetion 3%(13 7% the Ucnstitution |
in th t Shoy wre cenpaible o depriving a @ Jernon oif o foir hearing
wichin o reasonpble bine by o court in thoe dotoraination of his
civil ri.hts oxr obligntions. Honourable Juistuice Bello in his !
judgment remerked thet "the ¢ld adage that doloy of justice i8
donizl of justicg has the samc foree as the moxim tht hasty or

hurricd justice io also a acnial cf ‘usticu“%
J a J

(1) LIGHT PO . PuIOi NOTICE

It i3 o gonoral reguircment of fair hearing that poersons
liable to be dircctly affcected by o bProposed administrative act,
docisions or proceedings bo given ndoquate no tice thereof. This

reguirement is vory crueinl te the fairnsss of any juiiclnld or
quasi~-jwlicinl preococding. .dogunto nctice will Ifferd tho
aggrieved persons orpertuniiy e prepare thoedr own cize ad

to answer bPuc case thoey have o mest. It will on-ble thicm

make reprogontotions on thodir own bohnlf or apouar in puerson

ab the hwearing or inguary. 4 nuaber of Wigeri-n gutheritics
hinva nighiightod the importonce of notice iIn wnmeuring procudural
feirnoss gspocielly in prococding by adiminintrative bodius. In

Sho chge of CHLiwilall OF Thiy 20.4d OF INLLND Vi3 v. JOuRPH

_ 44
3000 3T JND 30K LInITiD, the defendants 4id n.t deliver to

the Foderal Beard of Inland Levenue a rotwrn of inconc in respoct
of either of the financial years 1958/59 and 1959/6C. Tho Board,
purporting to act wder scetion 55(3) of Incowe Pax Ordin nce,
agsessaed tho defondants to pay £1,200 tax ond £60 ponalty Lor

43. Ibid-t 1t P. 3’35‘
44. (1961) N.JLN.L. 232, 8.C. (1962).
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the yeor 1958/59 and sanc for the yoeor 1979/¢0. Ne poynonts
in respcet of thosc assessncnts have Doa wle by the luZand-ntse
AdD, aGe SePede of the High Couxt ol ¥r2t™.am Jdigeria held
thot neither ¢f these twe agscsaucnic v on uvrich tioo el tim is
bascd was made in ~ccoxdance with 1o sccase in nelther case
has the plaintiff proveld thot tho Acionisnte were iven o
l

1 LT T

notice in writing roguiring taen, witain the puriod tad
wy the notice, to Zoliver o retwn of incene in accorlimce

with sectiun 4T7(1) of the Ordin nece n spucnl, the juprore
Court uphcll the Hish Court's Ceecisicn seying: that ncbice ie
an indlespensablc procedural roguircnont the absence ¢ which

vitintoo the Board's decision,

dowaver, oven whore the requircnent of nctice is nct
statutory as in the above ecase the Courts ~re always realy
and willing Se supply the omissicn of the logislature. In

. , 5
OWCL..BT _ND OTHARS v PREGLMNGNT o 3Ci 80 0¥ MINISMY o i.ll{-;;.TIGﬁ,

the plaintiffs are Managers of St Potor Blessedl Scho-l, ~ECEC
The respondent, Permnent Sceretary, Hinigtzy of Hucuticn,
oxrlered the transfer of financisl administr-tion snd thoe
staffing of the School to the Loeal iuacotion (flicer, Ikeja
in asceerdince withh Jowers coenlerred wn rin by scetion 58 of
the sducation Low of Westcrmn Stete of sircrine The plaintiffs
complained that thoy were not given :v: ¢pporitwmilty of being
heard and that the kospundent Sherel.ore o 1o, to obscrve the
rules of natural justice in that they were nee given ~deguate
netice to o mevbing held in the Ministry of Xuc.tion in which
the decision to iivest the plaintiffs cf 0 rospunaribility of
running the school was taken. Respencent cenvonded thoi he had
sent letters to the plaintiffs tc attend the meeting on the 2nd
of December, 1968 with his officinls in thoe Ministry. e

45. (1969) Suit No, IK/31/69, High Court, IKit. (unzceveried).
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plointiffs oL not boen able to attund The mectiag anl wrote
a letter inferming the Kespondent of thciz inability to attend
the niceting fixed for thoe 2nd of Docul :or 1968, bucausc they
would be appoaring in 4 essteo in the 30k Cowd, Ikaojr. The
Plaintififs asked in thoir lotser thy t oo Jlhiar dvte b fixedl for
this wmecting as carly ~8 rossiblc, Yho lovuor inviting the
plaintiffs tc th: mocting o2 the 2nl Docciibor 1902, timling,
was written cn Llic presious Satur.cy, whc JUth aay of Hovonmber,
1968« Their reply int:i tho 2nd of December, w8 not rocuivaed
in thce Hinliatry until the Jrd of Decunoer, a 1ay after tho
mecting wos Tt~ hove been held, Betweoen the 0th Novoupcr nd
2nd Dgcenaber there is only cne clonr day -nl this happencd to
be a Juananye

wDEQCL., Je hold that the inability o¢f the plaintifis to
attend the meuting at which the incuiry we hell cuonct be said
Yo be due to their faulte The wesponeent ousht to realise the
difficulty that coull bu invelved in set! lng o istoor writton
on a saturday Calling ~ mecting for sl Zollewing lionday ot
9.00 aeme to resmch the aldiressce bolo v the nweeting is held
~nd ~1sc¢ the likolih od of the adlrescs.o v ing wmoble to attond
sucih necting because of the shert notlecce "1 do net think thot
the applicants have been givan sufiicient ~n’! adequ-te nctice
of the mecting anl theredy, an cpportwisty of presenting their

cage or boing heard",

Phis ensc illustrates the point tThat nor> » tice may not
suffice ~nl that n nctice muat be aloguate and suffici.nt bufore
it ontisfios the reguirumont of procedural foirncss. Holice must
be properly scrveld on the person ontitled to it., unly in spoeial

circunmstances weuld substitutod service ba wlioweds In 3LI0 v,

46

Lol.De8., the statutory notice Lor the conpulsory nequisition

- -

46« (1570) 3.C., Suit Nc, 229/70 (wmrewrted).
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of the plaintiff's property wes not scrved in accordance with
1aw ~nd becausc of this the plaintiif averred that the purported
acquisition was invalid. 3cction 75(1) ¢f the Lagos Town
PFlanning .ct pr.oviics that any notice wnle thercwmdcer shall
be svrvel by dulivering the sume te such perscn or ac his place
of aboic to somg adult nember or servent of the fuanily, or if
hie preoscnt abode i3 nct knowun to be posted tec the adlrcas of
his lost kmown plice of abole or by fixin,; tho notice on the
premises to be necquired and in reapect of which the notice is
being serveds The defenlants produced cepies of the notice
which they contendod had been gerved on thie cecupicrs and also
published in the West .frican Pilov of 17th ¢-nury, 1967 and
in the Daily Times of 19th January, 19.7.

The Supreme Court held that the Logvs Town Planning .ct
does not say that the notice sheuld he scrved on vhe oceupiors,
rother it prescribes that it shouwld be scvrved on the cwnorse
The 3upremo Curt went on to hold that the ovidenec dees not
show whother in faet therce wos -ny sorviece 2t all. Therefore
the purnortcd scrvice wns datintly bad in 1l-w heace the property
docs not ve8t in t:e¢ lcfundant »mluss nd wrtil n notice is
properly aldresscl anl served in thc fashien proscrived by the

Act e

(i1) ADBQUATS DISC:.CSUuz

A party nust have an adequete eopportunity of knowing the
casc he has to neet. He must also have atccuaie facility of
answoring any allcgations against him ant of jubding his om
casc. The particulars of any prejuiicial alley tions nust be
sivon to him prior to the actual hga~in, se as to cnable hip

prop-re his answerse. He nmust bo givem i opiortunity to



- 80 -

controvert, corrcet or ccmmcnt on cvery piccoe of ovidence or
infermation that 1ay be relovant to the loclzion. “herc g
metorial is livulged caldy at the hearing thon the procouding
showld be oljournsd to affcerd the party to when the matoerial
is prejulicicl te emsidoer and meot it. Nen-disclosure of an
evidenticael wsterial te a party who is likely to be Drojudiced
by it is a breach of fair hearing. This is sco irrespective of
whethor the material in quostion arcse before, dwring or after

the hearing. In CHIGE 328 5.B.C, CLISAKYE v. GOV.LIIOL OF JMO

ST AN QTHJué, the plaintiff's certificate a5 a roecomised
Chiof was withdrawn W the Governor. Under the rolevant
Chivftaiacy Lew, the Comuissioner chargoed with Chicftaincy dutics
mugt have set up an inguwiry before alvising the fovoernor to
withdraw rocognit ion whenever allcgation of grave misceaduct
woere made against a recogniszd Chicef. In this coice, soveral
stuch allcoations were mate &gainst the plaintiff. ifithout
ceiplying with this aspeet o the law, tho CGowernmor withdrow
recognition frem the plaintiff. The Govermner agted on a
diffuerent recopmendotion of a pancl wilceh was ncet sot up by
the Commissionor and which did wnot iavestigate any of the

sllcegations male gaguinst the plaintiff.

Honourable Chicf Jul,;c CFUL. of the Imo 3tate Fi-h Court
held that cven if the panel was projorly sot up woor the
reloevant law the rules of natural justice ruqudre that tae
Plaintiff Wo madce aware of those scrious churged and be given
en opportunity %o defend himsclf. The pancl nus% inform the
Plaintiff of the QRavges against him, and hosr his Qofcnce thereto

e iy

47« (1982)3 ¥.C.L.E« 743,

- p—
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before arriving at any decisione The learned Chicf Juldge
went on b0 held that -

"If the right «f fair heering wiler scction 33(1)
of our Congbtltution and under the rules of noatural
justice d& to be any »wal rijht, it uet carry with
it a corresyenddnyd and ochied right in the porson
accngad of any mdsconluet to¢ mew vhe case which

ig nmale against hdm. Hoe muot know the ovidonce in
support = not merely the bare and wsupporbed
allogations ~ gnd then he @awmt boe givon the opoortunity
to countradict such adverse cr inerininating ovidenceo.
Livle is the righzaof fulr hearing cid nothing short of
it will suifice™d

The rigat to gdejuate and full Aisclosurc ig particularly
lmportant ws procoedural safuviuara in preocuedings of guasi-
judidcial authoritiovs vhese tendency to basce theolr deciuions on
wmdisclogc” reports hes beon notede A relevant illustration

of tiis point is the case of DENLOYM Ve MADICAL alb MWi.L

49 .
PlaCiiTicidons DISCT rLINALY TUIBUUAL. The appeollant in this

casc ras conplaincd against the decision of the M.D.T,D.T.
which hag found hinm guilty on five counts of infrmovs econduct
in professional respeet and has ordered the renoval of his nane
from the lodileal hegisters Undor soction 12 of 4 he Hedical

and Dentgl Practitionors act, 1663, complaints against a
nedical practiticner as to his camducet sheuld norually be

first investisated by o body known as the Molicul and Dental
Practiticnoers Investigating Penal, ani it is the duty of thias
Panel to decideo, arftor Zue investigations have been carricd oub,
whother or not thore ia a prina foeie casc fﬁ gﬁ bafore the
Tribunnl. In the instant cuse the Invegtigat ing Pancl first
net at IToenne on 7th august, 1967 and recoived cvidonce from

gone pers mse  All members of the ponel and their Counscl wore

A ——

48, Jo¢ aluo KANDA ve GOVT. CF MALAYA (1062) 1.C. 322 =% 337,
sce also De (58 0T present report - IBID above. -

49, (1968) 3+0. 91/1968 = unrcportoed .
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in atiendance and conducted the investigaticas by calling
witnessce3 neither the practiticier whosc conduct was wunder
investigac .on nor anyonc on his bchalf was invived ©  be
presente It was not until the {11th ¢f Ocuover, 1567, chat
he was swunwonod to appear before the Investigating loncl.
The evide ce taken prior to this dote wvas not malce nvailable
t¢ the wactitioner cr his Counscl »nt when it was asiced for
by Ccunsc¢l, the Chairman of the Fancl refwscl tc ircduce it.
He stated cateserically that it wes confilential an? for the
exclusive usc ol the Pancl.,

Ihe Buprcue Court, per ADEMOLA, CJJ.F., held that the
appellant was cntitled to an aldcgquate cpportunity to kncw the
cas¢ he had te umect and failure t¢ supply him with a full
statenont of the facts ~r cvilence upon which the Fancl and
the Tribvuanal relied was a denial cf justice and a breach of
the rules of natural justicc. Sinilarly, the suprerce Court

0
in Guita ve UNIVLLSITY OF MAIDUGUEE held that f2ir hearing

implics that a perscon nust know what the allegatius asainst
hin arce 2n’ what evidcence has becn given in support ol such
ellcoevions and must have a fair opporvunity to corruct and

contr-.ict such evidencce.

(iii) TLGAL REPLBSENTATION

fronerally in any judieial procceding a Derson whoe is
entitlcd te apoear is also entitled to be represcnted by a

Counscle This applies not only to court ¢f law strictu sensu

but alsc t¢ procecdings of statutory tribunals wnless there is
an express or inilicd previsicn to the centrary. It is a

serious breach of naturel justice tc allow one aide to be legally

50, (1986) 1 N.W.L.lle 550,
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represented and refuse the opportunity to the other side ne
matter the naturc of the proceeding. the rizht to legal
representation in administrative procceding is, however,

glishtly differont from that ino eriminal trials in a court

of lawe In criminal trizls the right to Counsel of oncs own
choice is an absolute oic wvhich does not admit oi derogation
whatsoever. On the ofther hand fair hearing in administrative
adjudication Com ndu only ninimum gbandard of proceiural fairness
henece the right to Jomsel may be dispensed with in appropriate
circumstoncuge Utually, in administrative procecdings legal
representation iin ot the body's discrcetions The reason being
that to allow an unfebtored right to lcgal represcntation will
alter the inforwal sature of the tribunal thercby making its
Procecdings too tuchnicil even to some of tho tribunals membors
lacking in leal ir.ining. It is also Tfcared that lzwyers will
tend to inbtreduce fow incppropriste advers-ri-l olemant into’ the
Proceedin.; thus prolongin.s it wrecessarily,. 3e it as it may,
much dependg on the nature of Yhe tribunals Dunetrisas as well

as thq interests or rights of the person thint is Yo be affected

by the dccisione

It chould be notud thit the ri-ht to lesal representation
discussed hore is not syncnimous with the ri Wt e make represen-—
tation discusscel . . .4n . Chapter Pivee “Torcas legnl
representotion reicrs to ropresentation by a Councel, the right
to make represeniation, on the other hund, rcfers to the oppors—
tunity given tc o co.plainant to put forward hiz own side of the
matter in writin: o Siwe deeiding authority. The right to make

representation ¢¢ the leciding body {8 o principle of fair hearing,

while legal repreucni-tion is not o reyuirenant of fair hearinge.



(iv) RIGHT OF CUM:ONTLPION AND CROS3-afaiid.2io)

- - Cm e e e e ——

A party that is entitl.d to -ppoar in poeruon or be represanted
by Counsel is also entitled to bu givea oprortwiily te coniront
his accuscrs sl cross—examine wiinesses called to vegtily azainst
him, @ crally, evon in purcly odministrative proccedings rofusal
to pe.uit crosu-cxamination of witaeuzez will caouwnt 50 2 deniagl
of fair he~iig. o ma%tor the informal naturc of tribhunnl's
proceed i g there will hardly be any juctification to refuse a
party the leave to eeniront .nd cross—examine a witness who has
given oral tcgtimeny before the tribunnl. The right is akin to
the right of an accused person under section 33(6)(d) of the
Constitution which antitles him to c¢all hias witngssscs to testify
on his behalf znil to cross—-cx-mine witnesses cal’el by the

51

prosccution.s In the case of DILTOYE ve ii.0.P.D. IRISUTAL

the Pancl investigatin, the allegat '.011%?? mrofess ioncl misconduct
against 2 nodics]l wractitioner ealled witnesses il roceived
evidence that was prejudieinl To the Doctor whose conduet was

being investigated without inviting him cr anyone oa kis behalf

to be precert. lthe ovidence 8o taken was not mase ovailable te
him., In queshing the decision of tre Tridunal the :S;upr'e;ﬂé Coﬂ't
held that “he proceiure whervdy a tribunal would rciuse Lo disclese
evidence % The nature ol the allegaticns te the accu eG person
and in acdis‘on refuse to allow him the opportunity to cross—oxamine
those th:ot nvie the allegutions amainst him and their witnesses

was unheard of in lawe

Rules relating t9 procedural fairmiss in civil naitoers, as
discusned above, are moxe or lcas similar to the rules that ensure
a fair trial to 2 person ch.rzed with criminal ofience under section
33(6) of the Constituiion, Iven thoush tl.c proviaions of sectlen

33(6) enconbess more rulus the ecuivalent of same of which may not

————— T ol — ———— — e e -

51, (1963) 3.C. $1/68 wmreporied.
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be fownd in respect of civil aabiers yot this doey 1ot Jdelbract
from the fi.ct thst all these rules have bewsn roco:aiscd 28 forming
rart or the ever—expanding coincebt of Fairness applicable to the
whole gamud ol the wdjudicatory-process irrecspochive of the nature
of the proca:ding. This is wn inficotion of the resilience and
flexibilisy of the concept of {imesc. It 1 21loo - indicatien
of the offecsacy ~nd wsefulness of the concernt =8 o DProcodural
gafeguard always roady to bo emphloyed t» meot now situations and

caver fresh grownds in thoe dovelopment of Administrative Tawe.

(v) KEASONND DLoISION AMD APPEAT

| Though repulir courts may not be required to give reasen for
their dccision yeb same cn no‘??said of adminigtrative adjudication.,
It will boe somewhat lifficult to determine ‘:?'t“i}e fairness of an adminis-
trotive decision ifTreasong for reachiny such o declsion is not
given at 0ll. For it is only by reosoncd declsion thet it can be
deternined whether or not the deciding body wie influciced hy
oxtranecus considuration. Without giving resson fev dcelsion it
will be difficuvlt to deterpine the exiatonce oy ofherwine of bad
faith or ili-motive. dounsoned decision ig ther.foic o recudircment
of procodural fairness in ~drninistrative procsesings, The isgue

will he discussed at greator length in Chapler Fivee

Appeal or review is n roguirecscont of faoir procedure in Nigeria.
As 2 mattor of practice 21l enzbling g"ca‘cu’oes make rrovision for
apreal te a3 reviewing or supcrvisory body. By virtue of the
confirment of judicinl powers on Courts of law by Scction 6(6)
of the 1979 Congstitution of the Federal Iepubiic of XNigoria a
right of nbpeal exishs '-'f;-om Statutory Tribunals to Courts of law
on any question that alfccts o porson's civil rights nd obligations.

Thiis will be discussed morc extensively in Chaplter five,

]




CH.LPIsR _FOUR

Full HRJANG IN Calsliial PLOCLuJll oo

1o PalRUESS OF SUBST.NIIVE CKINIGAL Lod

The Nigerian Qoastitution as well -5 ¢ .oz tatviory ciactmeds:9

arc replete with provisions gimed at ensuri-z o . r tri.l ond faixr i
adninistrotion of Opiminal Justice in Nigeriz. = . 1979 Constitution,

like its predeccssor®, contains several provisiei. esoecially in

S |

scetion 3% the observance of which hoo been mode - -.3itory in criminal

trial. .. ica 33(4) ef the 1979 Constitution provilcs that:

Mcnever any pereon is charged wich a eriminagl
offince, he shall unless the charge is withdrawn,
be entitlel to a fair hearing within o reasconable
time by o coxrt or tribwmal".

This provision is more or lcss similar te section 22(2) of the
1965 Constitutiom. .xn igport it guestiem that need to be -nswered
from the onsct is what Constitutes fair hoiring. The Supreme Court
was faced with this preblen vhilc considoring scceicn 22(2) of the

1963 Conastitution in the qesc of ISIY.KU HUH.JIJ D ve KNG Ia'm.1 It

su;jestol that the true tust of a fair o aiug wis the iauprosgion of
a reasonacle person who was present at Lhe trial, whether Zrom his
observation, justice had been donce in the codce (13¢ in WHYIE ve

2
COMMISSION L OF POLICL, the Supreme Court hoeld ¢hvt a trigl in which

the court had followud the procedwre leid dcwi for such hearing and
in which the prianciples of natur:d justice hod not boem violated
corld harily be szid to have not beapn fair as intonied by the
Congstitution, On whothoer fair heering is She same a3 fair trial
the Supreme Court ruled that a2 fair hearing must involve n fair
trial and a fair trial of a casc conaists of the whole hcaring?
Similarly in .RIORI v. BLEMO, NBi3EXI, J.§,C. concidcring the

1 ™ ( ‘l 91’,3) 1 .nll i: ':a ..i:- . ;Eﬂr - o . o o
2. (190()) i‘:nHoLoﬁ- 21‘59
3¢ See ISIY.AHU MUILIu:°D v, KINO N..., Loc. cit.

R
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meaning of fair hearing wdcer section 27 o the 1979 Coautitution
stated that “fair hcaring must mean a trizl conduveted ~ccorting
to all the lezal rules formulsted to eicure thot justice is done

to the partics to tho ;:.msc"?

(a) RIGHT 0 PRT.L “¥ . COURT CR PRIBUL L

It is the roouiremont of scetion 33(4) that the fair hearing
guarontecd by it 311 be proviled only by a court or trioumal.
It should be noted that section 22(2) of the 1963 Conatitution
which is thc equivalent of cuctien 3%(4) of the 1979 Constitution
does not mention tribvanl. Ferhaps tho iramers of the 1979 Consti-
tution felt the necl to cxtond the scope of v“he tair hearing
gaarantced to an accusced person te cover tribunuls that oxercice
some¢ triminal jurisdiction. Perhap: again t..¢ intention might
have been to bring uection 33%(4) into corfornity with scction
%33(1) for purposcs of uniformity in drefting stvlc. Do that as
it may, the court or tribunal envisagod by the subscction must be
onc established in acconlance with the Constitution or pursuant to
an enabling law validly promulgatod. ‘flc tribun:l must unot be the
administrative type but orce which excreisces s;.fme criminal juris—

P
diction, In G.iBi v. UNIVBYSITY OF M..IDUGUWRI, Suprceme Court held

that by virtue of Soetion 33(1), (4) and (132) of the 1979 Consti-
tution of ifigoria only a Court of law or julicial ftribumgl is
competcat to hear and determince a eriminal charge ' neicher the
Vice~Chancellor nor any investigabion Panel hes oy competence in
law to do S0,

dection 33(4) guarantecs the rignt to 2 fair hecaring in its
totality. If this is the¢ cine then why did the drafters of the

Constitution felt the nccl to onumerate thoss procodurcl safoguards

———— e e . ——

4' (1983) 1 DeColNeLastos at P 2-—]—.
5. (1986’ i .'osdoIJah.o 550-




“that are ordinarily associiiod with the rizsht to fair hegring

in a scparato subsection? Does it not amount to a mure tutology
that after scetion 33(4) has provided for a fair hoaring then
gsection 33(:5) comes lator to envmcrate the congbituonts of falr
- hearing? However, this arrangement appears to be deliberates It
is arguable tiat the drafters' intenticn for so doing is to
enthae isc the significence of fair hearing in criwinal proceedings.
That's why thosc procedural safesuards listed in sub-section (6)
have not been listed in relation tc sub-section (1) dealing with
‘ fair hearing in civil procecdings. The fact that they have been
separétely provided for does not mean that they do not form part
of the right to fair heariggas provided undor sub-section (4).
What the drafvers intend to convey iz that in addition to whatever
procedural safemuard fair hearing may entail those rights
enumerated in sub-section (6) are paramount and cannot be derc-—
gated frome. IThe merit of this style is to make the requirement
of fair trinl in criminal matters categorically clear and
"unambisuous, that those procedural regquirements listed undcr
gub-scction (6) must be strictly observed to the Llotter. Each
and everyone o1 them must be adhered to independently before a
trial can bo maid to be fair.

Sub=scctions (4) to {13) of Section 33 contain all the
important rizhts an accused person shall enjoy in Niseris. Their
observance ensurcs a fair trial to an accused person in a court
or tribunal, 4n attempt will horeunder be made to appraise and
'analyse the application of these principles by courts of law in
Nigerin.

(b) SUMPTION CF INNOCENCE
Section 33(5) provides that every person charged with a

criminal offence shall be presuwned $To be innocent until he is
proved guilty. This is a cardinal principle of eriminal justice

observed and recognised by all civilised penal systems in the

world. It rcats on the belief th-t it is preferable thot teﬁ

&
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guilty men sheuld go free thon for sne immeocent mom bt sulfcr
pmismnts On tho bagis of this principle an seccuced porson
ig not required to prove that he hig not committed the offunce.
It iz rathor the duty of tho procoecubion te prove boyond reoasonable
doubt that the accuzed has actually eormititcd thoe ofimec. 4an

exanple of o violation of the prineiple wms in thoe gizse of TULU v.

. 5(1% , , . ,
BLUCHI N..o This was o c¢ise of murlur. Lfter all the prosceution

witneeses hal given evidenee and boefore the case for tue defence,

the trial court asked the accused to cxplain why he "commiitted the
act" i.c. the murder, and wen® on to tell him that L would not be
convictod wntil e had given reagens for his act. In guashing the

conviction the Suprome Court held, inter 2lia, that from the questior

and statcment it was plain thut the Triad court hod alrcady decided
on the gullt of the accused porsen without waiting to hesr what he
had to say in his dofence ancd that such g course was contriry to
scetion 22(4) of the 1963 Constitution (this is zimilor to scction
3%5(5) of 1976 Constitution). The 3Jupromc Court wens on to say that
the question whoether or not the accused committol the offince should
not he deeided until aftor all thoe cvidence has boon hoeord .

There is o provise vo the sub-gection which si-tea that nothing
in this section shaolil invalidate any law by rewson only that it
imposes upon an accuscd persen vho burden of proving povbicular
facts, The differonce botween proving particular fucts and proving
the offence charged nust be cloarly digtinguished within the context
of the proviso. Ilacing the onug of proving pariic lar € .cta on the
accused does not thorceiore in any way durogate or vicli-te the

presumpbion of innocence in favour of the sccocusedl. In. IDEZTAKU v,

COMMISIONELR OF IULIEQ, tho sub-section came up helore the dupreun

Court for intorpretation in relation to asc..iom 1.,0( ;) of the

- A W L e & B e A TR T e ri e M S ————

5(a)s (1965) N.M.Let. 343,
6o (1963) 1 411 Nulersy 61,
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Criminal Procclurc Cooe which stotus st 1F afver riding ovilence

Ma iotrate'd of £ he

*he sopinion “hat there is geouwnl flor presuming %t the accused
bas cemmitiel an offence which such nhgistrate is conmpetent to try
anl adecuntely punisicd by him he shall frowe a chzr v wmilor his
hand stating whit offence the acewsel is being chor o' gyith and
then procecd to try wim, In this case the nagiverite having
followed ithe procclure .3 preseribed in tho Crimin 1 Proculwe
Code, convictel the accus.i person,. The accused lost on zppeal
to the Hizh Crurt -nd further aprealed to the Suprouc Jeiat,
Before the Supreme Court, vho derence Counsol wrgucl that the
Criminnl Proceclurc Code procedure vicluted the nroswantion of
innocence of thne accused und therciore contrary to the Consiitution
of 1963 suction 22(4).

In rejucting the leamed Counsel's gulmission the Jurrcome

Court held, inter alic, that tho procedurc proviiced by the Criminal

Procedure Code docas not mcan thot the magistrate fromes the charge
having weished the cevidence and leciled to convicte It onl, 2.uns
that he is formulating on appropriatc charge for the olfonce which

Pprima facic appears to hove been comnittol. JThe court also decided

that scetion 22(4) lays lown the burdien cf Jroof of guill on the
prosccuiion a’ the provise has regzard only to the ourlen wiiich the

accuscld hos e prove particular focts undoer the comwon lawve

(e) TEB iULD oCLINJT D0UMLE JZOE.LDY

Soction 33(9) of 1979 Constitution proviles:

"No person who shiows that he hac been tricd
by any court of compcicnt jurislictiion for
o criminal ofience G eithcer convicted or
acquited shall again be tricl “~r that offence
or for a criminal offence having tlhwe same
ingreiionts as that offoencc s.ve upon “he
oxler of 2 superior court®,

Scetion 33(10) also proviles thobe
"fo person who shows thot he has veon parioned
for a crimintal offuvnce shall ggain be w.ded for
thit offonce”.
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Pheue Comstitubtionsl »rorisicng incerprr -ic the Common
1w rulc against doublc jeorurdy in crinincl enges 1.C6 2
percon 8hall net be prozueutid nnd puiisacd twicu for tho
gane offsnce having “he oo ngrelicnts and on the some
foctde This rule i givwn cipreszion in the speclial ploess
L _-,.KTTRB FQI3 _Cnulil - fognerly wequitel and AUTIS FCL3
SOIVLOT - formerfly ccaviciel., ‘hese special pleas hove boen

—— ———

given stotubery expres: ivr in ngeticen 181 of the Crimin.l

Proccdure ..ct 2 soction 224 of the Criminul FProccdurc Colee
Section 224(1) of Cririnal Prraclure Cole gtates that “a person
whu has once becen tricl by = court of comnpetent jurisdiction
fcir an offence and cenvicted or acquited or that offlnce
81121l s.ee ot b liable to be tricd azzin fer the same
offanco seney

It is tc be noted that the Criminnl Irucelure Code
provision uwses the phrasc 't: be 1liable to de tried! whoreas
tle Congtitutional provisi.us s=ys 'mo perscn who shows',
clunrly suggesting that Uhic oaus is on the accused te raise
and drove that tne triod will rezult in Jouble juo yar".y?
Before an acensed raisce the plez in bar it must be proved
that the ecarlicr lQocision was by “a court cf competent
jurisdiction” as lefined by he Suprene Court in CoaSIMI

any lofa2ct in conmpotonce is

f2t3l, for thu proceolinz will be a nullit; o matter well
concuct.® and lecidels .ilso proof of provicwe trial is by
the originnl roecrdl nr corbified copy only w proviied in

s2ciion 92 of the mvilunce .Lcs.

-

Te dcc JONBS Jeo Criminal Procodure in the YVerthoon 3tates
pee JUNLS i AU he Herthern Jiateg of
Lizeria p. 173, 2nd od. 2aris, 107/8. -

8. (1?73) Leis & Lis Fo, 7, Ds 14,
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Jheonover speeinl plea in buar is nalde she euurd is ocund
30 ax-ming its morit -l rule on it before proeceding with the
cace or ciherwize as the ¢.se nuy ves Thus in 1 L1 CTOR=SENERAL
gg_ggg;qg'gt_IGBGaqg;, Brown C.J. of destern JLaegion igh Court,
obocrved thot "where there is evidence bofore the ccurt which
sugzests that the accuscd has been proviouwsly convicted or
acquited of the same offence, “Me¢ ¢ vt his -, duby to onquire
into the matter, -nd aced be, may call further evidcuce to
ascertain if it io -~ proper case for the excrcise of its

. 9
discretion in favour of the accuced’,

The accused person must have been convicted or acquited
at the curlicr tricl. Thus where the trizl wns stopped by a
Nolle_ Frosegui, the specinl plea in bar can rnot be sustained.
It is very necescary that the plea should be mude by the accused
himgelf and net by lids Counsel unloss the  prescence of the necused

at the trizl could be dispensed with.

(a) Bt WG ol BA-POST-F.CTO LEGLOL..LI0H

It is contrary to the concept of fairacss fox Sie Jtate
to promuliate a law that has retronctive efloct. It is an
importont rinciple of crimiral 1i-bility thot o Poroon shall
net be sunished for an ~ct or omisasion whick, ~U tiic tiue it
ocourcd wag not 21 offence.

L law passed rotroactively is 2so referyrcd to 8 wX-poSte
facto legiclation. This prineiple has been iacorjiorzted in

section 33(3) of the 1979 Constitution which states:

9 (17°57) Wai.Lele, 182. The 2.d's refercncc to the right as
o mer? discretior: is wrong in law. The decision was made
prior to the vnietment of the 19560 Constitution of Nigcriae
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The sub-section iz out to achieve two objuctives nmuuelyi-
(a) Protection ~minst retroactive legislation,
(b) Protectior. from imposition of punishment heavicr than

what the law imposcd for the offoence.
For UDO UZ(iL. J «5eCey thure was no deudt 23 o its nconing
and purpeat ra thwrefore it lezves no roon fer sy cowjucture
or specwirilon. Hde went on to say:- "rthe provisions were no
doubt intendced to protect a person from being prosccuted and
punished for an net wnich when it occured did not constuitute

10
an offenceo®,

In this ¢3¢ the appellant was charged with the nurdor
of his wife inx 1974+ .t this time the applicable law in 3cndel
State was the Criudinal Code of Wostorn Nigeriax and Bendcl was
then knovm 8 Mid-Westorn icgion. Tac accuscd, if he were
brought before thae High Cowrt at that time, he would have
been charged undcr the Criminal Code of Gestern Jdsegion as
applicable to Mid-Weatcern :cgion, But he was not brought
to cowrt until senmutime in 1977, when Hid-icstern Lczion
had becn renamed Bondel Jt.te by virtuc of Jection {1 of the
States (Cretion and Transitional Previsiors) iet 1976.
Conscquently, in 1977 Laws of Bendel 3tute (Fromulgstion)
Order camec into Zorce, and incorporated the wovised Laws
of Bendel staztc of 1976 which in turn adopted the Criminal
Code Low ol the old VWesturn Rogion espeecially scction 254

which wasn copicd vorbabhino.

The offeace committed by the accuscd was punish~ble with
death under scetion 319(1) of the Zondgl stotc Criminnl Code
which was ©Tho snmz s Criminal Cole of Western Xcgzione The

accuscd argucd vhet he could not Ye puaizshed undor .. Sondel

e e —— — et

10. GODWLI IRFP.S. v, Tils S0 .TH (1981) 3 MeCeldie 72 1% Pe 161

- -
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Jtate Criminnl Codoe as at the tioe he committod the oillcneg
this law wa8 net in oxistence in dondel ot.te, Srercby his
trisl denied him the Constituticnadl protuction of zoction
33(8)

~Cccording vo the luirned judge vhe ontreachiuort of such
o previsien ir tho Consgtiiution ac o fundwmuiscd 1ight was
interiacl to prevont rotrospoctive legislotion 1o vhe field
of Criminal Law whoreby an innccunit net or romission cor a
non-criminel 2act when it took pluice night not overnight be
converted into a eriminal act or onission punishablo undor
the law.

The intcation cf the cocond zrn ¢f the sub-gection is
to provent the impesition of o hoavier punishnent for an offence

which =% the tiue of its commission could only attract a lighter

punishment on conviet :i.on‘.11

(e) CONVIOLTION ONLY PC.. OFFECHS DEIIWLD IN

"eses 2 peraon shgll not be couviectud Lo o
criminal corfcncee ualees that oflence e asfined
and the penalty thorefor is progeribed in s
miston 1aw sees®e

The sub-scetion goos on to refor to written low -~ an .ct of
the Iintional assembly or o Low of Jt~te iwusc oX assomibly,
any sussidiory logisl:ation or ingtrunaont 'udoey She Dyvigions
of ~ lawe Thersfore, for an et o Lwwownt to » eriae it must
be dafined and its ponally pruscribed in o urition lowe.e Tho
Corpus of crimcs in Ni eris is contained in the Pennl Codo
of Fortherm Nigeria and the Criminal Jede in forece in the
Scuthem State of Nigeria. Thace twe Codes contain offences

that arc punishavlc in the ordinary courts of the land. But

11« QOD¥IF JK..8L v, T.55L 3T.28 - Io:D.
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there are other offuences which ~ro the ecreoii.n of statutes.

The subscction is intended, amcng other shings, to prevent

conviction for cffences under the native law sad cuastoir most of

P

which are wnyprition. For instonce in W0 Ve suGZEITL LND .'.r‘a‘crl-aﬂ.:_,_

e R R —

the High Court guashed thoe cenvictirn of Uiac appcllant by a Customary

Ceurt for the offurce of adulicry by living with another man without
judieial scpercation which was not provided in any uritten lawe The
court held that the conviction was contrary to scction 21(10) of
the 1960 Constitution, now ascction 33(12) of 1979 Constitution,
for the same reason a conviction for an offonce of invoking _juju
and witchcruft cn n purson which was not detfinced in -y writien

l‘.L"-. was qll('.LBhL){.lc

y b A T I N m, " T LA 'f; L _—— b | v -
In SYLVESTHEL. O0GBOMOL v. LU ul..T}:..", the appellunt was charsed

with the offences of robbery and conspiracy. flc wes convicited and
scntenced to death by hanging. ot the suprerme Court he complainod
againgt the charge of _rmed .obbory sy ing that it contravencd
scctions 33(8) nd (12) of tho 1979 Scnstitution, The cause of
tio comploint was the omicsion of "opocicl wrovisions®™ while
deseribing thc law undoer which the conviet 7w charged. The
corrcct descripticn of the law ic "Thoe wobbury ard Fircarms
(3pceial Provisicns) Lct 1970%,.

&l

The issuc for resclution by the Sulrvice Court was the offoct
of the trisl md convichtion of the 2ppellant whan the st-Suve under
vhich ho wag charged was incorrcctly descrioed «. 81 teds The
Court hcld:

(1) That the conbined reading of the provisiona of seotions

33(8) and 33(12) of the 1979 Constitution sugsests that wherens no

o ——— —

12, (1961) 1 411l N.Da.. 400,
13. See UDOKU v, OMUGB.. 4ND .NOTHEK (1963) 2 .11 W.L.i. 107.
14. (1985) 1 N.thnIi- 223.

e e e s e e e e e Segus o N | e S S NN R 01 | S ] SRR
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persoen cox be tricd and convicted of ca offcnce wiiicl. did not
exist at the time ¢f its eomissicn, or which is: not contained
in an cxiaoting law, there is no Constituticne’ or othur prchibition
ageiunst trinl and conviction of . persen f£or an offence, which 4s
knowvn Yo the law and is in cxistonce at the vince of its commission
but the relevant 3tatute hae boen incorrceuily statude

(2) “hot a more aisldegeripiicn cf the law wnicr vhich a
charse has beon brousht, does noet noecessarily rendor the offence

one not kncwn to the law .t the time of its Comnmigsion.

2. FLIR TRI.L

Subseetion (6) of Jection 33, s c~rlior mentioned, has special
signiticwmee to 21 person charged with a crimirnal cficnce

as it liots ccrtein righis which arce bencficiel tec hin,

the sole aim of which is to guarantoc a falr tricl. dcecticn

33(6) statos that cvery person charged with -, criningl offence

8hall be cntitled toi=—

(a) RICIR TO i JP37DY Tl

Delzy 28 boun a ccg in the wheol of the machinery cf
justice in this country. My an acoused in Nicria has
suffured wmescld hardship due to unreascnable dclays in the
courts, contrary to the adage that jasvice delayced is justice
denied. It is with tlc rozlisaticn of what delays mey cause
to an accuscd person thot scetion 33(4) preovides that the fair
hearing it guaranteces must be given 'WITHIN .. «u . J3ON..SL$ TIME',
But what am-owats tc reascnable time is a question of fact to
be determined with regard to the »eculiir circustunces of cach
casce legard nmust alsc be hnd to the ccurt's disc:.iicn to
grant or rofuse adjournmint and the judze's om precoccupation

with proper conduct oi triacls. Thereforc dulay wuxy scactimes
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in sub-szectiun 4 of scction 33 including mnowacement of decisions
shall bo leld in publics This notwithotanding, o cowrt or tribunal
has the discrobion to oxclude from its mrocucding: perosens othor
than the partics to she proccadings Inm th. fuvozsgs of dodonce,
public s-feby, public orxder, pubdlic mor:lity, the welfire of
pergons who are below the gge of 18 years »r the profection
of the privebe Lives of the pqr‘lu%? 30 whore a Podomgl
Minisgter or a wiale Conmis:iionery antisiivd the court cr tribunagl

piuco of evidcnce

that 1% will 2ot be in the public dntercst for a particulay to be

publicsily Cisclozed thon the court wr trlbuAal shr,ll
make nLCL“”hry arrongeuont to heor sucn evideuce in private,

In zdditvion to the Congtitutional provisions, she driminal
Procudure Jode mud Criminal Proccdurce det also contain similar
provisiocns, Secation 225(1) of Criminal Froculure Code provides
that the pl-rcc in which any ceurt is hell for the purlosoes of
inquiring intc or trying any offence must he deemed o be on
opon court Yo which the publiec goeuworally leve accoess. C:cblon
20% of Criminal Procedure ach olso gbilce Sbhws the room or place
in which any trial is to take place must ho an owen court to which
the public h~ve accoas.

Justice Jomeo interpretes sochion 225(1) of Criminal Procedure
Code to mean that "whorover the cowrt situ, whoethoer in an office or
even Wiive = sTee, That place chzall be Geomed to 52 2 courtroom aond

o
such plucc mued bo onen to the publich.

The Oyo Jtate High Court in OQOLal.ids WDEB..Y0 v, Lhin GONOGED

i C YRR g A s M rorrd

REIS LrD.: considered the scopoe ol section 33(13%) ¢ held that

when in o srococding bofore the Ccurd, o party's ecos: is Losed on

T Y PRy AR P . - - [—

1T  See gection 33(15)(a).

18 Goee Jones J. 'Urimiral ITrocedurc in the lLor thrr' .4 wog of

I\.Jri.f:n(}l'ia" y 2 f.l.l:-*“ ‘-{__I_‘g'; ‘(Tg‘!TgT—.—----..-.. o . e A - —
19. ( (‘;r)e) GCL -i"i.c :i-" :.

'%j

e
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Cabinct minutes, it will n>t be in the intcr.st of such litigant's
fundamental ri-ht wilcr coetion 33(1) ir such minutes can not be
s/ /
produccd ~ud tendoersd in court but its produnetion anl tendering in
gvidcnce my moedc in ivatece The court also held that whon a
prococdin,: 1s conduciuwd in privite scssion undcor gcection 33(3) of
the 1979 Congtitubion only partics, their loawycrs oo court officers
J L b )
may be allowed in court, othurs like the nuwspapers, coivhcr modia

and nom=-pr1tizs and leogal pr.ctitionurs wot acting lor the yartiocs

will vc excludzd from the proceedings.

In thig cnse the Plaintiff who was a Commisaioncer in tho
Governmeni of Qyo State, sued for libel nd the dcleelint pleaded
justification ~md relicd on the minutes of the dxceulive Council
Mcecting of the States The dtute attorney~General filced o certificate

in court cloiming privilcgc over the minutee on ground of public
intecrest. The court over-rulcd hie claim and orlercl the production

and tenderiang of the minutes in »nrivete instc .l of in public,

(e) RIZHD TO 30 LNFOLNED OF THE CHI.GB

To be infoermed prompily in the loansu.ze that he understands

and in dc¢tail of the a~turc of the offence. [The ratiorale in this

rule is quite obvious. YWicrce mm oo 1 loes not kinow the azture
of the offence ior which he is being chorged it is difficult to
ge¢e how hc uill Lbe @ble to prepare for his .ofcence. This right

is thercicre tiw Tirst and foremost without which 21l the other

ri;hts tht follos thercaftor will bo meaninglesc.

(d) RICHT 70 .BQU.AE TIHB uND F.CILITIS FOL Iu3Iic.TIC OF DEFENCE

— =

To be given adequate time and facilitics Zory the preparation
of his dcfince. after having been informoed of the ngture <t the
offenee for vhich the sccused is charged the next logiczl atop is
to be given ample time :nd Taecilities for his doience. The facilities
hore refer to the uecuscil's Lbility t¢ have acceas to rclevant

documents and othor picces of covidence zs well as withessese.
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(e) RIGHT TO COUNSEL OF CHOICE

To defend himself in person or by legal practitioners of
his own choice. The importance of person's accused of crimes
having the advantage of a Counsel to assist them with their
defence can not be over-emphasised. An accused person has a
right to have a Counsel of his own choice for his defence. The
emphasis is on the words ‘hig own choice', Considering the
unequivocal wordings of the sub-section if it is contrasted with
the provisions in section 18¢ of Crimipal Procedure Code and
gection 352 of C.P,A. where the State is empowered To assign a
Counsel to the accused person; can a Counsel so assigned be
rightly regarded as onec of the accused own choice? Clearly
the Constitutional provision doces not admit of this construction,

20
In BZEA v, THBE QUEEN, the Supreme Court after considering the

provision of scction 22(5)(c) of 1963 Constitution which is in
peri materia with section 33(6)(e) of 1979 Constitution came to
the conclusion that an important aim of the sub-section is to

ensure that an accused person shall not have Counsel foisted on
him but be at liberty to ochoose his om Counsel,

An important case conceming the interpretation of the actual
agope of the right to Counsel is CHIEF AWOLOWO v, THE FEDSRAL
21 o
MINISTER OF INTURNAL 4FFAIRS, the defendant, Chief Awolowo, the

Leader of an Opposition FParty, was charged with treasonable felony.
He eongaged the scrvices of a Counsel who was a British citizen and
resident i Britain, bubt was enrolled into the Nigerisn Bar. The
Counsel was howover denicd entry into Nigeria on the orders of the
Federal Miniater of Internal Affairs made in accordanco with powers
confered on him by section 13 of the Immigration Act, 1960« The

20, (196371 A1l N.L.2. 245,
24. (1962) N.L.R. 177.
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plaintiff sued for a deelaration that the Minister's prohibition
order was wmconsbitutional in as much as it violated his right of
choice of Counsel given to him as an accused person under section

24(5){c) of the 1960 Constitution (which is in pari materia with

section 33(6)(c) of 1979 Constitution). The 3uprcme Court, in
upholding the dismigsegl of the actlion by the High Court held that
tho scobion could not bo road in isolation. The right the section’
confered on the accused is not an absolubte onece There may be
sceveral impcdiments td its exdrcisc, such as whan the Counael

shoaen Wy the accused is under a disability such as where the
Counseol is under a lawful deteution and the like. It further
held that the Constitutional provigsion admits of a situation

where a person who is not a Nigeriun citizen might be refused
entry in accordance with some statubory law in force. Therefore,
the Minister's excrcise of discretion under the Immigration dct
1960 wes not unconstitutional hence not an infringement of the

accused person's right to Counsel of his own choice,

In PHETLR ULODIM: ve COMMISSIONER OF POLICE, Justice Alhasan
Idoko of the Benuc High Court described the importance of the right

to Counsel thus:

AIn this country we have alrealdy apprecianted

that the right to cownsel for theagoor as well
a8 the rich is gn indispensable salfeguard of

frocdom and justice under lawe Our Constitution.
gxpects that oven the guilty as well ag the 20
innocent should be entitled to & fair trinih,
23
In JOSTAH v STATH, the 3upreome Court held that the accused
d1d not have a fair trial as cnjoined by Section 33(6){c) of the
1979 Constitulion when the trial Court failed to asaign a Counsel

to an accuscd when ho wad wnable to afford the services of one

..':if‘..': "‘-

22, {(1982) 3 N.C.L.R. 325 at p. 327.
23, (1985) t N.¥.L.R. 125,
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(£f) RIGHET ¢ CROSS~ELMILLT 0N

.

To oxanine in porson or by his leg=l practitioncr tho
witnesses collcd by tne prosccuticn before -ny oot anid to
obtnin the attend=ico and carry out tho cxaminatiian of witnosses
to testify on iz behnlf before vhe court on the o .. conditions
na those ~pplying to the witnesgos enllad by the Iroacceution,

In other words an iccused porzon is ondtitlod $c¢ oxamine thae
vitnesses cilled by the prosccution eldther by hims1f or by his
Counsol. Ho is also entitled to the ageigtance ol the Court in
ealling his own witneasses to come to court ~rni testify on his
bohalf. Thue he is entitled to have the same ocppurtunity given
to the prosecution with regard to the calling and oxamining of

witnesnos in equal measure. In IULD v. BADCDT ﬁ.&.?4the trial

court 1id not allow the accused ¢ cross-oxaming egcen prosceution
witness (“he srial was in a nabive court where lessl representation
wag not ovailoble) a8 they gave evidence, tub the cowrd ibsclf
meroly oolked the witncssos a lot of ghestions. Whe 3uprow. Court
held thot Scetion2 (5)(d) of 1963 Conutitutic (in vri meteria
with Jceetion 33(6)(2) of 4979 Constitubic»’ hul - . v bocn cuzorvod
In respoct gf voch of the prosccubion witnowson.s the o nt, en
this ground, intor alia, allowed the appeal aa thy corsiction and
sentonce wore acrordingly quashod.

Where o derendant weg nct allowed e eall his witnesses the
Supreme Court Geoelared such procedwcre wrong iy “av anl obscrved
that "it is a funlamental prianciple of the adng.iistration of
criminal justice that o defendant ond his witnossus shouwld be
heard before thu case agoinst him is determined and it is ...

25

a denial of justicc fo rofusc to hear a defondantls witnegst,

T e S p—y

24, (1965) WM.k, 343, T
25, HNallam Sadeu Kunys v. Malam ablullahi Fagm (1956) 1 Fas.C.
P 39 (Unrcported).
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acnuver an accused person maikeg his intenvion to call
witncuscs to tostify on his behalf known to the court cvery
aveilable freility shell be accorded him ve cnable him do soe
However, vile court will not allow an accused perscn te hide
behind the Constitutionzl provision in orler to stultify proccodingse.
A court may n & . :i71ly accced to recquests for unncccasary
aljournucnt {or thoe austonsible rcason of calling witnesses. The

2e
Supreme Court in Y. .NOR 1D LNOYTILIt ve THE JT.TE, hcll that before

an accuscd person can be granted adjourmmont to call witnosses, he
must satisfy the court tiat the witncss is material to his defence,

and thnt he has not bean guilty of naogleet in procuring the witnosses.

(g) RIGIT 0 . FICB INTZ.IL.ERER

To nave withcut payment the asistance of an interprcter
if he canioct understand the language used at the trial of the
offence. UWhe lanterpreter must be previded by the atate cxgratia
Yo the accumed. 3Soction 241 of the Chumil I 4 ¢ nre Qode of
Nortrom J% . uwo8 provides that whon covidcnco 4o L. .. in & language
not undcerssood by the accusced it must be int.rv. .ol to him in a
lanzguage he walorstandse It is hewover curi.ows, -7 She Criminal
Procptluz‘c act of Jouthurn States dcos noet conv..in siwiloxy provision,
This, perhaps has more to do with its Snzlish orizioni than anything
elsee IV if ;2 that whenover the opportunity presciats itsclf the

Act will De amcndoed accordingly.

.27
The Lunrcmee Court in QUBEN v. IFDLBBOL BQU..3CH, hel! that

if the accuscl dces net ask for an interpreter the failure o supply
ocne would not be treatcd as a matier cf »roccdurc and a2 conviction
would be sct aside only if it hald lcd to a Amiscarriage of justice,
and that if thce accusced is reprecaented by Coungel, the objection

must bec token at the trial in the first instance and not on appeal.

— —— -

26, (1965) 1 .21 N,.L... 193,
27' (1%2) 1 A-lll HaLolxo 287-

—_
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It is respectfully subritted that the suprceuwe Cowrt's
interpretation of the sub=scetion ig use quice corrasect. The
right to have an interprctor by the accusued is 2 fvad :montal
riszht muaranteed by the Constituticrn. L dendcl ¢f €9 right

to iy accuseld ic - negution cof the rizght to a I.1l: hoeoring.
IV is nonluSory upon courts cf law %o previde 9@ meroriioy
to an ~ecuscd frev of chargos Thurcfor: the mexnent o appeal
court ccics t¢ the econmclusivn thh ot thure hos bucn 2 denial of
thia right, instoeal of cunsiloering whothoer this denial has
resultcd in a miscarringe £ justice or not, it should simply
proccel to sct asile the lucinion of the trial court withoutb
hesitation. ©n. Juyrcac douvrt's lcciziom is guite rcgrettable,
more 8c waen it has been fellowed in agubscquent decisions on the

sub-s.ction.

2
In BRATMOH uJuYI v.e Z.ail. b!.‘J? the Juprumc Court 211 ving

the appe~d held that an appclliant liochurses *he hur’ .  f showing
that 2 Jaldlure of Justice has token place for vt of atequate
inverprouation by showing "that a rceascnable porson who was present
at o vric) might hinve guppeced tht tho interractation was
dcfective to such an extant z& tc deny the apuclliratg a fair trial",
The Cigh Court cf Northern VWigeria had explained the scope of

the »i-ht in Tho case 0T Zuatll We.io Ve oI0M TU T3 DAUL.. L KORTI in

the follcoring words:s

" interpreter sheuld interprote whoabtever is
231 dmmedioctely it io sadd sentence by sentence,
hc :J%mul'l €r§ .mil'bttill Qve hing has becon said
-nd then state what he roemegbegr!s of it or what
he thinks i% was, bui s{.ﬂuﬁ ﬁtcr(i]r-:z e -';Eu whole
and every part uf it picce Wy plece -nl sontence
by scntence. It is in that wey th .t the court
should attempt to have th2 cevidemce czplained

to the accused, ~nd the proceedings, -lsc, not
only what the witnesses ooy, but also cv x@'thing
that the complainant and the cnurt ;.,;W".Z

The Feceral Court of Lpveal in intermreting section 33(6)(e)

of the 197% Constitution 1il not fcllew ravicas Sunrome Court

28, (1964) Mi.L.R. 61 at p. 67« h |
29, (1964) -ce JuliD Jet Crininnd Proctiure in swhe Northern Fiate of
i "\..:r'.:..,:,_.- 1 ols elialie 25 -:],? De 29—. .
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decisions on similar provision in the 1963 Constitution. In
MOHAMMBD. CWANTO aND OTHERS v, THE STﬁggéqthe Appeal Court
decided that "Since the right to an interpreter ia g fundamental

right non-compliance by the court is a fundamental defect amounting

to en illegality and not a mere irregularity, and where there is

an infraction of a fundamentel right a failure cf justice resulta",

The appeal court distinguished the decision in QUBN v, BQULBOR,
a8 o doubtful proposition of law and should therefcre be limited
to the peculiar facts of + hat case. In upholding the decision

of the Federal Court of Appeal the Supreme Court held that
interpretation 18 a means of ersuring proper understanding by

and partiecipaticn of an aceuzed perscn in the trial and to enable
justice to be done where the proceelding is being conducted in the

language he does not understand?1

(h) RIGHT TO OBTAIN COFIES OF JUDGMENT
The precedural safeguards listed and prescribed under

section 33(4) and (6) which ensure fair hearing to an accused
Peraon gare not the only safeguards avzilable to an accused pexson:
48 mentioned earlier, the content or constituents of fair hearing
is ipexheoustive and ever-expanding. Jome of thespe aafeguards are
novel while others are kmown in the common law. An example of &
procedural gafeguard that is an innovation of the 1978 Constitution
is the provision in section 3%(7) which state that: |

"When any Rerson is tricd for any crimin%l
offence, the court shall keep a Trecord o
the preccelings and the accused person or
any perscn authorised by him in that behslf
shall be entitled to obtain copies of the
Judgement in the case within 7 days of the
gonclusion of the case". _

The advantage of this procedural safegusrd to an aceused

or convigted person is very significant. Xeeping record of the

30, (4981) 3 N.C.L.k. 312 at p. 319. o
31. fhe State v. 3.M, Gwanto and Obhors (1983) 1 '5.C.Wilwi. 142.
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proceedings and making it available te accused persen or his
Counsel enables and facilitates the process of appeale 49 a
matter of fact the mere keeping of record of the proceedings

may serve as a dcterent againgt non—compliance with all the

procedural safeguards that ensure fair trial to the accused.

(1) RIGHT T0 SILEFCE OR IMMUNITY FROM SELF-INCIIMIN.TION

Section 33(11) statos: '

"No person who is tricd for a criminal offence
shall be compellad to give evidence at the triglh.

This sub-scction incorporstes the right to silence or the

common law rule against self-incrimination. The provision came

mder considoration by the Supreme Court in AGBACOM v. THE STATE?z

On a charge of contempt, the trial juwige put the acecused in the
witness box and cxamined him, although the defence contended that

the trial judge was not competent to try him for the alleged contempts
Overruling the objection, the accused was convicted and sentenced

to three months imprisonment. On appeal, the Supreme Court held
that the trial judze erred in law by pubtting the accused in the

witness box thercby compelling him to give evidence in his own

trial contrary to scetion 22(9) of the 1963 Comstitution. Delivering

the judgment ol the court LBWIS, J.3.C. said "he should not have
besn compulsorily put into the witness box as apart from anything
elge that offended against section 22(9) of the Constitution of the

Poderation,

Jection 236(1) of tho Northern Nigerian Criminal Procedivrc (odo
provides that an accuscd porson shall be a competent witness on his
own behalf in any trial or inquiry. More importantly, the accused
shall not be examined as a witness except at his own request. The

section also states that where the accused elects to give evidence

————

32. {1971) U.I.L.R., Vol, TII, 30.
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he shall be warmed by the court that he is not bound to give
evidence, and that if he does so his evidencc may be used at

the inguiry or triale. But whon the gsccused decldes to exercise
his right to remain silent his silence shall not be made a subject
of comment by the prosecution, cvoen though the court is at liberty
to draw such infercnce as it thinks jugts The accusced where he
remaing silent shall not be asked in cross~examination, and if
asked shall not be required to answer any quostion tending to
show that he has committced or been convicted of or been charged
with an offence other than that with which he is then charged or
is of bad character. The Criminal Procedure Act (applicable to
Southern States) makes similar provisions in section 287,

It is sometimes argued that section 33(11), if construed
liberally, may favour the accused at tho expense of the socisty.
Where an accused does not submit himself to cross—examination by
the prosecution by hiding under this sub-section many a crime may
not be proved and the criminal sallowed to escape punishment for
his crimce. It is conccded that when the sub-scction is read in
isolation this fear might bec quite justifiables Howover, this
foer is casily dispelled when regard is had to scebion 236{1)(c)
of Criminal Proccdure Codo whore the presiding judge is allowed
t0 make necessary inforences thabt appear just from an examination
of the circumstances of the casc. Tho Foderal Court of Appealjl

considcred the sub-section in the case of STATE v. NAFIU RABIU.,

The defendant in this case was tricd for culpable homicide punishable
with death contrary to scction 221 of Penal Code. The accusced was
charged with the nmurder of his wife by strangulation, Examination

reﬁealed, inter alis, somc bruises on the victim's neck suggestive

of stranguiation. ilso various actions and bechaviour of the accused

33, (1979) Federal Court of Lppeal (wnmreported). -
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whan ho came cut of their family house whoere caly the two of
them lived, soriously implicated hime When all the surrounding
circumstancos of the death wore oconsidorod they all pointed to
him as the likely porson to have killed here The truth could
only be ascortaincd if the accuscd testificd and open himself to
erosg-cxamination. Howgver, The aceused clocted to exercisc his
right wler s~ction 37(11) ~nd rofusel to testify. The trial
judge at the High Court .cclin.l to invoke the proviso to section
2%36(1)(e) of the Sriminal Procedure Code in order %o draw inforences
from the accused's attitude. The trinl judge reasonud that the

inferences which could be drawn wnder the section does not include

one of gulilt and on th. basis of this acguited the accused.

On appeal to the Federal Court of Appeal, the High Court's
decision was quashed for being erroneous in law and the accused
was found guilly of culpable homicide nct puwishable with death
and sentenced him to four years imprisgsonment. <The rFresident of
thg Court, Mr. Justice Mammen Nasir while delivering the judgment

of the court said, intor glia:

"This is in fact the isswe 5 Lo who killed the
deceased in the light or tho circunctantial covidence
adduced by the proscecutions It was clear that the
burien of givin% wiplanstion had shifted on the accused
but he refused to give explanation. His statement to
the Yolice gave no cxplanation as to the deccased's
death .06 There wie also the accepted evidence that
the deceaso>d was reasonably drunk, The sum total of
this in my opinion is that the deceas.d licd while
quarclling with the accuseds The accused had chosen
not to give any evidence in ocxylanation of whot actually
happened, I think he must accopt responsibility for his
aetian".j4

Thig decision was uphoeld wianimously by the Supreme Court.

e I R A= ——
34« See Supremc Court lecision as reported in (1981)2 N.C.L.R.293.
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(3) RIGED T0 AFFE:L

Begide all the procedural safeguards that aims at ensuring
a fair trial to an accused person within the framework of the
Concept of fair trial there might still lingers on the mind of
the accused some resentment or dissatisfaction with the manner
in which the trial was conducted by the trial court. Several
factors may give rise to dissatisfaction with a particular trial
no mettor how well cornducted, The Chief culprit is human fallibi-
lity. Let us take the witness as on cxample. When a witness
testifies, what is he dolng? He is reporting his present memory
of something he ebserved in the past, something he saw or heaxrd.
But we all know that a witness is humen, he is not infallible
neither is he a ‘photographic plate's sven if he is entirely
hongst ig?%ot nevertheless susceptible to humen errors? His
recollootion of the past may be faulty on account of his emotional
or sentimental attachment to eitheor the parties involved or the
subjornh=matter. The mcethod of fact finding trial Courts use are

thoreicre faulty ab initics., It therefore follows that the trial
gourf will apply to the law a set of facts that are not entirely

raliable. The reswt will be a distorted judgmunt giving rise te
a miscorriage of justice. .18o0 given our adversary system of

litigatien the acouscd might not be so finaneially viable as o
afford the ssrviceus of a formidable advocate. In such a case it
 is not inconccivablu for the itrial court to be easily awayed by

the force of tho prosccuting Counsel's advocacy to the detriment
of the accused. It is an acknowledged faet that our adversary
system is roplete with loopholes that wrong or crroneous decisions
are constantly made. All these factoré??gvariably give rise to

dissatigfaction in the mind of the accused person.

Mindful of this awaresomc possibility the logal system creates

an avenue for remedying, if not totally eliminatiag, erroré"of
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judgment by trial ccurts. This is thc significance of appeal.

It is basically meant to mok. double surc that the accused person
has had a fair trial. &ven logic accepts vhe fact that two heads
are bettor than one. To this ond thercforc appeal may be regarded
es yot anothcr aspcet of the Concopt of fairncss. It is in
recognition of this f.ct that thc Constitution makcs elaborate
provision on aprpecal, cspoeielly as it rclates to criminzl mattors.
Por instance scetion %3(2)(b) which pruscrves the power of government
or #zny public authority to determine qu.stions arising in the
administration of a2 law that may affcet the civil rights and
obligmtions of any person if sucé;law contains no provision
prceluding appeal from thoe deeision of the administoring authority,
may bz curagtrued as having intonded the right of 2pvreal to form

part of the right to fair he-rving under the scction. Thouzh the
proviso refcrs to civil rights yet it is caually applicable to
criminal matters. is a matter of fact right of appeal is more
important in criminal mJttorswh?re conviction results in imprisonment
or cxecuticn, To underline the importance of appeal in criminal
matters tho Constitution has previded that in criminal procecdings
appoal is as of right which is always availablc to -n accused person,
The main advant.gc of appeal is to provide a further opportunity

for the casc to be revicwed in order to determince whothor there has

been a miscerriago of justice during the proceedings at the trial
court.

Onc can also posit that the provision in scction 33(7) which
entitles an accuzed person to obtain copies of the judsment in the
case within seven days of its conclusion is intended to bolster and
facilitatc the exeweise of the right to appeal by the accuscd

PeTrsSone



CHLFPTER F'I_EE

FAILR HE.RING BY ADNINISTRATIVE LUTHOILE A3

The complex and porvasive nofurce of governmental functions
in modern States give risc to a rapid growth of administrative
agencisa, Due largely to their newly acquirod regulatory role
within the overall a.uinistrative machinory, administrative
authorities are today iavelved in thoe decision-wmaking procosa
the consoquence of which usually affects or is likely to affect
tho oivil rights and obligatiena of indiviiuals. Thus, even

though they are not courts or tribunals strictu sensu, yet

admpinistrat ive adjudic .t on ke today Loecome an necepted feoture

of the machinery of govomment. Government Ministers, and other
public officials such as immigration efficers ~nd licencing
guthorities, ~iong others, do exercise, in the coursc of discharging
their statutory duties, a lot of diseretionarv powers, which without
adequate procedural éa,feguard and conbtrol, will rc¢asult in ~arbitrari-
ness and infringement of individual libertics. However, not being

_ coui't"s or tribunals ciucrcising funections of o julici.l nature, only
minimum standards of procedural fgoirmess is required of theme In

“this regard subsection 2 of scectiion 33 stntes:

"eeee 2 law shall not be invaelidated by reason
only that it confors on any governuent oxr
authority power to dotermine question ariging
in tho administration of a law that affects or
may affect the civil rights and obligations of
any person IF SUCH L.W (emphasis minec) -

{a) provides for an opportunity Jor the person
whose rights and obligatjons riay be affected
to make representations to 4hu zdministering
amthority before that authority makes the
deci?ion affecting thut purson (underlining
MING) »

(b} contains no provision making the determination
f the administering authoribty final and conclusive".
?mdurlini.ng minc) .
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4. LaW ADMINISTERING LUTHORITIES

Law administoring authority refers to indiviiugl Jinistors
or othor public officials discharging a widp variety of specifia
powers the exorcise of which is mostly rcgulatory, affecting the
rights and obligations of persans. These powers éggfégﬁ%ered on
the administering authority, i.e. She public official, by a statute.
Thoso powers arc f.r tho most pard purely administrative entailing
a tremendous amount of discrction on the part of the administering
auvthority. For instance the Ministor of Intornal ~ffairs has been
confered with powers undor the IDMIGRATION ..CT 1960 to control aznd
regulate matters portainine to ~migration such ~g deportation out

of and admission into Figeria of alicnse In LWOLOWO AND CTHIERS v,

1
¥EDELLLL MINISTER OF INTERNAL o~FrilkS .ND ANOTHER, the plaintiffs

wore chargod with treasonable felony contrary to scction 41(b) of
the Criminal Code. The plaintiffs petsinced the services of one
E.F.N. Gratinen Bsq. who J rosident in tho United Kingdom, as
Counsel to come to Nigoeria for the puwrpose oi lofending thom at
the trial in court. When Mr. Gratiagon ayrrived at Iages airport
he was refuscd cntry into Nigeria by an Jmmigration Officer, inspite
of the fact that all his papers were in gyder. Tho plaintiffs
applied to the High Courd  for n declaration that the refusal
to admit Mr., Gratiacn into Nigeria to defend them had deprived
thgm pf their comstitutional right 4o be dofended by a Counscl
of thiyr oyn choico and tho rofusal was meligious gnd without
just cause awd was thorcforo null and vold.

The “High §ourt  por UDO UDCK.L.. Je» held, after a careful
consideration of the reclivant provisions of the Immigration Aok,

thoet the cxercise of powcrs gqnferod on the Minggber wnder the sct

- —

1« (1962) L.L.R. 117,
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wes totally unfettered and it was within his absolute disceretion
to allow or refuse any non-Nigerian cniry into the country.

.nothor oxample of 'law administering authority' is the
position of the Ministi.» of Finance undor the LBLIKING ORDINANCE,
which confers powers on che Minister under scetion 3 to grant a
licence to any Company Lo car-y on bunking busincss in Nigeria,
or to rovokec samce. Thesc statutory powers are purcly administrative

and thorcfore discrotionarye In the casc of [HLiCHLJNT BANK LTD ve

FEDER.L MINIJTESR OF EINaNCE? the Minister's power under the Ordinance

Yo rovokce a licence was challenged as contrary to Clause 5 of the
Sixth Schcdule of the 1954 Constitution which guarantces to cvery
person the dcterminat ion of gquestions affeocting his civil rights
and obligations by a court or other tribunal established by lawe

The appellant argucd that since the licence granted under the
Banking Ordinance is o right then the appellant Bank is entitled

to have that right determined or revoked only by a court or other
tribunal established by law in accordance with the above Constitus
tion. Thercefore the purported revocation [ Ulic licence by the
Ministor of Finance nust be declarced null »n<d void 2nd of no effecet
whatsoever since the Finister is not a court or tribunal established

wmndcr the said Constitution.

The Jupreme Court rcjected the appellant's submission thet
it hud, by the grant of a licence to it, acquircd a civil right
vhich is only dotcrminablo by a court or othur tribunal ostablished
under the Constitution. Howcver, as submittcd clscwhere in this
writo-up3 that it would have becn more logical had tho Supreme Court
congtrucd the licence to be a eivil right within the meaning of civil
rights and obligations in accordance with the 1954 Conﬂtitutiogif%han

P —
v

2. (1961) 411 N.L.K. 598,

3« 8Sece discussion on the ncaning of civil pights and obligations
in Ch.ﬂ.pter 4. d
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proceed to consider the Minister's pogitiqn as g law adninistering
aguthority! under the priviso to Clause Sixth of the Fifth Schedule
to the 1954 Constitution which states that a law skall not be
invalidated by reason only *hat 1t confers on any Persol OF anvihorlty
power to detemmine questions arising In the administration of a law
which aff :cts tho civil rights of persons if such law does not make

inat

£ .
the decision of such autho ity - / or preciudos making representa—

tions to the adminigt-rin: authority. : . T

The Gouartfs decisions in the aforementioned cases
clearly shew that a povaon or authority other than a court or
tribunal nay be conferedl with power to detemmine questions arising

in the adminigtrotion of a law which affects the civil rights and

obligations of persons provided that such person or authority has

complied with the requirements of fair hearing such as giving prior

notice, opportunity tco makc represchtations and appeal. These
requirements of fair hearing must be provided for in the body of
the law that is being administured. PFor instance seotion 14(c) of

the Banking Ordinance rrevides that befor¢ a banking licenee is
revoked reasonable prio~ notice of such iatention to revoke must

be given to the bank concerncd and then be given an opportunity

of submitting a written stotement in reply. Where i¥ is shown -
that the law administoring authority fails to gomply with any of
these requiremcnts its decigion will be declared mall and void,
Therefore the reguirements of rupresentation and appoal contained
in subsection 2(u) and (b) of section 33 is a clegX® manifestabtion
of an intention on the part of tho framors of the (onstitution to
extend the application of rules of notural just’ce and fairness to
purely afdminisirative acts. Moreover, the speceific mention of only
two requirements i.c. ruprescntation and appeal dpes not rule out
the neessity of complying with the other requiremgats of fair hearing

such as notice cte. At sny rate it is difficult do envisage a
situation where an opportunity to make representation will avail
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a complainant without simulitcnoeously being given prior notice

and disclosure of relevant faoeta. Another significant innovation
is the provision in section 33(2)(b) which precludes the use of
axclus ionary’ clausges in statutes as a devise for ousting the courts
Jurisdiction of judicial review of administrative actions. The
lmport of th¢ provision is to invalidate sny statubte which attempts
to cloth the decisions of a person or authority administering the
law with an aure of 'finality! or 'conelusiveness's This is in
line with recent trands in English administrative law where courts

viow any such cexemptian elausce with disfavour% The preohibition of

the usec of such cxclusiorary formulac in statubes may therefore be
regayrded as a new addition to the wver~expanding ccrrzus of the rules
of fair hoarings It hns also, by necessary implication, made
opportunity for appeal, cither to a couxrt of law or a higher
administrat¥ve authority, a reguircment of fair hearing. This

i an encouraging develcopment unp ar7llele.d.by any developmont in the
Bnglish adminigtrative law which is yet to recogmise opportunity

for appeal as o regwirement of fair procodura.s

2» FPUBLIC AUTHORITIGY

Public authoritles or corporations, colleectively called
'parastatals' Love beeome a nccessary adjunct of modorn governmental
machinery. OSome of thage public authoritics such as Nigerian Railway
Corparation, Nigorian Ports authority or National Hlectrie Power
Authority are really giant pizc each employing sometimes more staff
then the Federzl Civil Scervice itselfe Public authoritics do enjoy
a measure of aufonomy in that thoy exercise some legislative powers

delegated to thom by their respeetive onabling statutes. The powers

L

4e Sco ATISMINIC LTD. v. FOREIGN CONPENGATION COMMISSION (1969)2
4.0« 147 Also sec scction 14 of the English Tribunals and
- Toauiry Act 1971 which nullifics thg offcet of certain oxelu—
sionoary fermulac.
5+ Sce FOULKES, D.« Introduction to Administrative Law pe 167,
4th Id. 1976, Butterworths, London.
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of the authority are excreised by the Board of Directors, and

their legialation is known as 'statubory rulcs' or'regulations!,

In tho case of Looal Government subhorities their logislation is
called "bye—=laws'!s It therefore, follows that public authorities
do exoreisc somo adjudicatory powers too, Their sdjvdicatory powers
are nainly in comnoction with the onforccmont of the statutory
'rulcs or byo=laws they en.cted. They alse oxorcise disciplinery

control over their mombers or staff.

L publie authority must operatc within the confine of its

powers as defined in the cnabling statute. Where a particular
procodure has been laid down in an cnabling law anything done

contrary to it may be a nullity, For instance in BELLO v. L.GOS

STATE DEVELORMENT ..ND IROPEREE_COREOR&QIDN? tho appellant challonged

the validity of a purported compulsory acquisition of his proporty
by the L.3.D.F.C. on the growunds, inter alia, that the procedure

laid down in scetion 45(2) of the Lagos Town Planning ict for
service of notice of acquisition was not followod. The subsection
provides that the vesting of the land acquired shall take rlace
“upop gcrvico of a notice by thoe Board on the owner". However,
contrary to this laid down procedurc thoe Lagos Stete Executive
Dovelopmont Board soerved the Stabtutory ncticos on tho oceupicrs

and also publishced same in ths West wfricon Pilot and Daily Times.

In its judgumont the Suprome Court held that "Scetion 45(2)
of the Lagos Town Flanning ict does not say that notice should beo
gsorved on the occupicrs. It presceribes that it should be served
on the owners and thercfore in this respect az well the service of

the notice was bad in law".

R

6. Suit No. S.C. 229/70 (1972) officially wmreportod but_reported in
ILUYOM..DE and EKL 'Cases and_@atorials on auministrativg Law!

p- 102 (1980).
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Similarly in CHLIRM.N OF THE BO.RD OF INL.ND REVENUE v, JOSEPH
RE2CLLLLH LND SONS LTD?, the appellants challenged the claims of

the Revenue Board of the sum of £2,520 being incomce tax and penalty
for the years 1958/59 anl 1959/60, on the grounds that they were not
given the statutory notice in writing roquiring thom, within the
period limited by the notice, to deliver a retwm of income in
aceordance with asection 47(1) of the Income Tax Ordinance.

The Jupreme Court held that the Board can not lawfully assess

any person to tax wder thoe Ordingnce until after the expiration of

the time allowed to such perscn for the delivery of the return
provided in scection 47. The Court went on to hold that "%t is
therefore n condition precedent that the Board must give the person
the notice in writing".

Jgain, a bye=law or a statutory regulaticr. is void not only
for jurisdictional or procedural defects, but more fundamentally
if it is repugnant or contrary to any of the constitutionally
protectod rights. It tivurefore follows that in the exoercise of
its statuborily confored guasi-judicizl powers a public authority
is wder a duty'to obsorve tha rules of fair hcaring and natural .
justice. In the recontly delivordd julgment of the Supreme Court

a8
which may be named the DHREE ROFBRSSORS' C.u3E, it was held that

tho purported dismissal of the three professors from the service

of the Lagos University was null ond void beecause the University

Council had denicd the appellants a fair hearing.

9
. In ADEDEJI v. POLICE SBIVICS COMMIS@EQN, tho appellant
who was an Lssistant Supcrintondent of Police in the Nigeria

7, ('962) 411 N.L.R. 1.

8.lm%%ms%mﬂm,%NWE&WM&HE%UMWMHYWLN%
o) UNIVELSITY OF LiGOS COUNCIL (1985)2 N.W.L.K. 599

| . o —

9. (1968) N.M.L.it. 102.
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Polico Force was scirved with a lotter by the Folice Service
Comnission in which he was accused of ecorruption. He was
rcquired to make reprcscntaticns why he should not be dismissed
for the offencces The appellant wrete a reply but was eventually
dismissed. Ho conscquerntly appliced to the High Court for an order
of certiorari to quash the dismissale. The High Court after having
before 1t n Ccunter—-affilavit by the respondent which contained

aggellant
allegations which were act in the letter which was. send’ 49 e / .

dismisced hig applic:tirn. He then appealed to the Supreme Courte.
It was held that "an accuscd person must know the name of his
accuscr and all what he said about him before it could be said

that he was given a full oppcrtunity of exculpating himael.‘f“?.(a)

3o GOV.IMANT 4KD ITS FUNCIIONARTWS

This refers to Governcrs, Ministers, Comuissioncrs, Heads of
Departments of Government etc. whosc statutory functions are mainly
adninistrative or mninisteriol but not strictly juliciale They are
usually confered with a treucndeous anount of discrctionary powers
the exerecisc of which is nct casily amenable to judicial control
by the courts. This not withstanding, thc nced for juileial control
of administrative discretion is on indispensable shield against
arbitrarinoss and adninistrat ive injusticoc. Therefore the discussion
hercunder will cuncern itsclf with a consilcration of the limits
set by the courts upen the Governnent and its functionaries in the
dischargoe of t heir adninistrative duties. Of particular relevaonce
is the question whether or not, or to what extent are public

functignarics bound to observe ruleg of natural jugbtice and fairness,

However, %herc is a jurisdictisnal problem which ealls for
elarifigcation right fron the nsota If wo nay ask, from whence do
courts in Nigerla derjve their power to exercise juliecial review
of aduinistrative action? Is dhe gxercise D.fﬂyﬁiﬂ.‘lllﬂbi judicial

- e o —— e e ——

9('3.) Ibid at 107. 5 S
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revicw of ex.outive actions by the courts not an aberation under
a Constitution the basis of which is the doctrine of separation
of powers? In Bngland this problem does not secem to be a very
serious source for concern since the Constitution is uwnwritten
and separation of powers doctrine is not strictly adhered to.

At any rate the courts in Bngland would say judieial review is
no more than =an attompt by the comaon law courts to discover the
actual intcention of the legislature and thereafter ccampel the

Crown Scervant to exercise his ministerial powers in accordance

therewith. Thus the excrecise of ministerial powcis hna8 Dbeen
subjocted %o the "implied limitations" set by the comon law
which import a duty to be "fair, candid, and wmprejuliced; not
arbitrary, capricious or biascd; much less warpced by resentnent

o
or porsonal dislikd " and a duty to act fairly.

In Nigeria power of julicial review of administrative actions
is derived from the Constitution. Section 6(6)(b) of the 1979
Constitution previles that the julieial powers vested in the courts
in accordance with the Constitution "shall cxtend to all matters
between persons or betwoen government or authority and any person
in Nigeria, d to all actions and prceceedings relating thereto,
for the determination of any guestion as to the civil rights and
gbligations of that perscn",

in obscrvablce trend among Nigerian Courts is that where the
adninisirative action is of a judici~l or gquasi-julicial nature
a duty to observe rulcs of natural justice will readily be implied.
Thus whore the Minister r Comnissicner is requirced to conduct an
inquiry or to receive and consiicr objections or complaints he will

be expecied Lo give a fair hearing to all siles or at lcast to those

—————

10e R. V. 4SKBY (1768)4 BUKRe 2186 quoted in S... dc¢ SMITH, Judicial
Reviow of sdministrative acticns p. 278-320 (1979) where thore
is a goncral discussion on discretiocnary powcerse.
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who are likely to be affectel by his decision. Where the
decision is purcly administrative the Minister will nontheless

be expectcd to act fairly. In CHIZF BEZE OUIS.KWE v. GOVELNOR OF
11
IMO SI..28, tho plaintiff's certificate n8 a recognisced Chief was

withdrawn by tho Governcr. Under the rclovant Chicftaincy law,
tho Commissicner chergoed with Chieftainoy matters must have set

up an enquiry before alvising the Governor to withdraw recognition
whenever alleogations of grave misconduct wore male azainst a
rccerognised chicfe. In this casc, scveral such allegations were
nade agaipst the plaintiff. Without complying with this aspect

of the law, the Governor withlrcew recognition from the plaintiff,
The Governor acted on a diffcrent recomceniation of a panel which
was not set up by the Commissioner and which 4id not investigate
any of the allegations nmade against the plaintiff,

The High Court of I State as per 0:ULL C.J., held, inter
alia, that the Exccutive power vested in the Governor in the
Conatitution is not absolute. Ite oxercise must not be arbitrarye.

12
The honour: ¥ls chicf julge, rclying op KiNDi v. GOVERNMENT OR MuLAYA,

went on to hold that "if thc right of fair hearing under section 33
(1) of our Constitution and ur.cr the rules of natural justice is

to be any real right, it nust carry with it a corresponding and
equal right in the person accuscd of apy misconduct to know the
evilence in support - not morcly bare and wasupperted allegations -
and thon he must be given the opportunidy to contradict such adverse
or incriminating evidencc. This is thc right of fair hearing and
nothing short of it will aui‘ficc'!?

-

11. (1982) 3 N.C.L.t. 743.
12. (1962) ..C. 322.

13 (1962) aeCe 322 at 758,
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R, Ve DLIGCDOR OF AUDIT (WESTLIG KGGION), BX PAtTB OPUTA &
14 '
ORS, this is an appeal from a judgnent of the High Court of the
Warri Judicial Division refusing an application to set aside a

decigion of the Minister of Local Government of Westerm Region.

The facts of the casce are that the Director of Audit of the
Westerm Region wrote to the appellants and some other Councillors,
calling upon them to show why they should not be surcharged in
respect of a sum of £138.18.6d, and gave them two months within
which to make reprcsentations in the matter. Many of the Councillors.
failed to reply and those who did failed to satisfy the Director ef
Audit that a surcharge should not be made, Consequently, the Director
surcharged the Councillors and gave notice ef the surcharge to each

Councillor in a letter dated 11th August, 1959, which also stated
that "under section 20%(1) of the Local Government Law, W.Re of

1957, you have a right of appeal te the Minister of Local Government
against the surcharge if you desire". The appellant exercised their
right of appeal, and on 18th December 1959, their Solicitor addressed
to the Minietry of Local Government a petition of appeale The

appeal sot out in detail the cxplanation of t he Councillors and the
legal grownds on which they objected to the decision. The Permanent
Sceretary to the Ninistry prescnted all the facts and the relevant
documents to the linistor in g Ministry filc, and on 13th February,

1960, conveycd to the Councillors, through their Solicitor, the
decision of t he Minister not to allew the appeal.

The Councillers applicd to High Court for certiorari to set

aside the Minister's decision om ground that the said Minister came

to his decision against the applicants without hearing them and
witheut giving them or their counscl an opportunity to be heard
before he decided the appeal against them. The High Court Judge

T ———

14¢ (’961)‘1511 HoLolt-‘r—;590
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having carcfully comsidercd the facts and the law decided that
a fair inquiry had been held :nd that there had been no denial
of the principles of natural justice.

The Councillors -n fuither appeal to the Supreme Court
conceded that though they were not entitled tao demand an oral

hearing by the Minister, yet they argued that they should have
been given 1he opportunity to supplement their notice and petition
of appeal. Their Counsel subnitted that the Minister should have
given the appellants a further opportunity to make representations
after the docunonts had becon subnitted t¢ hinm by the Permanent
Secretary.

The Suprene Court hell th.t the appellants petition did not
consiot merely of points of appeal, but set eut in detail the
¢ olanations of the appellants and the grounds of law upon which
objestion was taken to the decision of the Director of wudit. The
petition was forwardced to the Minister without any intimation that
the appellaonts wishod to supplcnent the document, and no further
submissions wcrce rccecived before the decision of the Minigster was

compnunicated o thene A1l relovant docunments were forwarded to the
Minister, and there was nothing to show that the Director of Audit

made further represcntations which required a further explanation
from the appellants. For thesc reasons therefore the Court considered

that there had bzen no lenisl of the principles of natural just ice.

4. RIGHT TO M.KE LEILI3ENTLTION

Ordinarily, when a ‘right to be hecard' is spoken of it connotes
oral hearing. However, it must be pointed out that when the phrase
"right to be heard, is used in a legislatien it includes the making
of written reprcsentaetions. Thercfore medcrn concept of fair hearing
recogniscs written representations as a principle of fair Procoduree.

In other words the Courts will readily hold that fair hearing has
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been satisficd where an oppurtunity to make written representation

t0 the deciding body exists.

In Nigeria the right %o nake written rcpresentations assunes
special significance as 2 requirement »f fair hearing. Jeetien 33
(2)(a) of the 1979 Constitution of the Federal nepubliq of Nigeria
provides that the deeisisn of 2 law administering authority which
affcects a person's civil rights or obligations shall not be invali-
dated for non-compliance with requirements of fair hearing if an
opportumity is afferded the person whose rights =nd obligations

may be affectcd to make represcatations to the aldninistering
authority beforc that authority makes the dccision affecting that
person. In addition to being a requirement of fair hearing the
right to make written representation is a sfa‘cutow requirement

to be observed by law adninistering authorities in Nigeria. It

is thus useld as a test for procedural fairmess of administrative
bodies when discharging their statutory functions, The principal
distinction between it and legal representation is that the ldtter
is entirely at the discretion of the deciding body and in most cases
adpinistrative bodies dont allow legal represcntation before them
so as not to distort the informal nature of their proceedings.
Whareas denial of opportunity to make representation in the absence
of an altemative such as oral hearing may very well amount to a

denial of fair hearing.

- In H. ¥, DIRBCTOR OF AUDIT (WB3TERN REGION) EX PARTE OFUTA &
4(a
ORL,( t%m Jupreme Court held that there had becn no denial of the

principles of natural justice since the appellant had been given
the opportunity to make written representation (which they availed
+themsclves of) to the Minister before he made his dccisione

——

14(2) (1961)1 411 N.L.K. 659,



5., KRBASONED DECISIONS

It has been said that it is nevoer a principle of natural

jugtice that rcasons sliould be given for decisions, since there

ig n~ such rulc compelling cven courts of law to give rcasons for
13

L]

their own doecisions io for as courts of law arc conccrned the

gituation mzy be tolorable in that courts of law apply rules that
are cloarly dcfined anld punaltics pregeribed.s But in the wicertain
world of administr-tive justice whore ono is confronted with the

1

erercise of discrctionnry powers by governnent functionaries who

under no
arc Tor the most :"';'u"t;“t‘)".';'li,vj':'t ion to give rcasons for decisions
should not be lightly disresguriol. One shulders to contemplate
the seriousness of adninigtrative injustice that could be perpetrated
were o Minister or an alninistrative tribunagl, having pewer to revoke
trade licence to be unlcr no obligation at 211 to state reasons or
grounds upon which its lecision was urrived at. It is now a generally
accepted principle c¢f .d.inistrative Law that a court has power to
intcrfoere with the decision of a Minigter if it can be shown that
in reaching his dccision the Minister was influenced by extraneous
considerztions which ought not te have jnfluecnced him or conversely
failed to take into account considcrations which ought to have
influenced hj.-:llb 2 dninistrative dgcigion can also be challenged
on grounds of unrecasonablencss or bad faith. Now the Crucial question
is how can n court of 1w lotermine whethor an administrative decision
was unrecasonable or was made in bad faith if t he maker of the decision

_ _ 17
had not given rcagons for his deeision? In the PADFIELD CAGS, it was

urgued that a Ministcer was under no oblignhtion to give roasons for his

~ofusal to investigate complaints brought to him by sone farmers as

{be H.W.k. WADB: .1.1:.:i_raii_tfhr'1tion Law 4th Ed., 1977, DPe. 463,

16, PADFIELD v. MINISTER OF GLICULTUKE AND FISHERIES {1968) 4.C.
997.
17. IBID.
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his discretionary powers in the matter were unfettered. In
rejecting this submission the Appeal Court as per LORD DENNING
held that "if the Minister is to deny the complainant a hearing
he should at least have good reasons for his refusale If he does
not do so the court may infer thiﬁ(g has no good reasom and
mandamus would issue against him", Appeal, the House of Lords
upheld LORD DENNING'S judgewment. It is therefore plainly logical
that a person who is under a duty to aet fairly must give reasons
for his decision.

However, in the famouﬁaﬁggerian case of AWOLOWO v. FEDERAL
MINISTER OF INTERN.L AFF.IKS, the Lagos High Court decided that
the reason for refusing the plaintiff's Counsel entry into Nigeria
need not be given since the Minister's discretion was obsolute.

It is important to note that this case was decided in 1962 i.e.
prior to th 8?8336 of Lord's decisioggn}n cases like RE H.Kl?(c)
PADFIELD CAEE and R. ve GAMING BOARﬁ n which the duty to act
fairly was impcoed on Ministers exercising discretionary powers,
Therefore the Lagos High Court might have decided differently if
the case had come up after the decisions in the above English
cases were made. It is now settled law that reasoned decision is
a requirement of the concept of fairnesse.

6+ APPEAL OR REVISY

A8 a gencral rule, a right of appeal from a decision of a
court,is not a requirement of natural justicees As for Statutory
Tribunals, the matter depends on the provisions of the enabling
Statute. In other words, no right of appeal exists from decisions
of a public authority or administrative tribunal unless conferred
by Statute. In Nigeria, as a matter of practice, a right of '
appeal to courts of law at least on a question of law, exists
from decisions of Statutory Tribunalse.

18(a)Z 19687 A.C. 997, o
18(b) (1962) L.L.R. 117,

18(c) 7796772 QeB. 617,
18(d) /T96874.C. 997.
18(e)/197072 0eB. 417.
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It is a recognised principle of Bnglish .duinistrative Law
that statutory discretionary powers nust be exercised according
to 1aw%0 In other words, no natter how absolute or unfettered
discretionary power is, it may aotill be held to be subject to
inplied limitations set by the Comnon Law. This is the basis
of judiciol review of administrative action. Common Law Courts
have devised nethcds with which the exercise of discretionary
power nay be challenzed. oview may be classified into two bread,
categoricsi~ Jurisdictionzl and Irocedural Keview. 4 person
aggrieved by the exercise of a discretionary power may contend
that tlhe body or person cexercising the discreticn has acted without

jurisdiction. 'This is known as the doctrine c¢f ULTK. VIRES,

Aternatively, the aggri. o4 percon may contend that the exercise
of the discretionary power was invalid because the repository of
the power, has, in the ccurse of exercising the poier, failed to
observe the rules of natural justice or scme othur principle of
procedural faimess.

4+ 8tatubte nmay oxpressly provide that the cxercisc of the
discretion shall be subjeet to judicial reviecw as for instance,
by confering a right of appeal. But even where no right of appeal
is provided the courts in lNigeria have inhorent power of judicial
revicew. More inpertantly, scction 6(6)(b) of the 1979 Constitution
states that the judicial powers vested in the Courts "shall extend

to 211 matters between persons, or between government or authority

and any person in Nigeria, and to all aections and procecdings relating

thereto, for the detcminaticn of any question as to the eivil

rights and ocbligaticns of that person”.

20. S.:.a Ll()sl‘;lfd: J\l‘.i"i..’l 1 wi . i N
- ; = - WVIGW ol Lwaninistrative
4th 2d, ‘pp. 278-280, " s -5 avive ..ction, 1980,




CHAXTEI SIX

EXCEETIONS T0 THp RULES OF FATR HEARING

1. STLTE FRIVILEGE

In the discussion of those principles that are the sine qua non

to a fair hearing mention was moade of the Constitutional requirement

1
for holding all crimingl trials in publics However, there are

circumstances ir which this requiremomt is waived, Onc of these

exceptions which deserves scparate treatment in view of its signifi-

cance to the administration of justice is what is known as State

2
Privilege. It is sometinmes reforred to as priviloged evidence.

Proviso (b) of section 33(13) of 1979 Constitution provides
that:

"If in any procecdings before a court or such
a8 tribungl o Minister of the Government of the
Foderation or a Cormmissioner of the Government
of a State satisfies the Gourt or Tribunal that
it would not be in the public tercst for any
mattcr to balfubllcly diasclos the cowrt or
tribunal naxe arrahguments for evidence
rolating to that matter to be heard in priVato

and shall Y%ake such other actlion as ma
ngeosLary or OXPO&lOn t to prevent the glsclosuro
of tho mattor®.

It i8 poertinont to note that this subseoction does not allow
absolute non-digeclosure. .LGUDi J. of the Westem State High Court

3
in HAMEED LL.MIA & ORS v. BALOGUN, oubrightly rejected Counsel's

submission that the privilege is an absclute one. It only allows
such evidence to be heard in private. Therefore no matter how
detrimental to public interest digelosure of a particular piece
of evidence may be if must nonetheless be disclosed albeit in

private. BEven then private disclosure depends on the court's

e s s

1. _gée Chapter 3 wnder ‘iublic Hearing'.

2y Seo OLUYEDE and ATHE -~ CadES AND M.TERIALS ON GONbTITUTIONI{L
LaW IN NIGERIA p. 79 (1979).

3. (1970) Suit 1/211/65 ~ Veatom State High Court - wnreported,




discretion. The important consideration therefore is whether

the Minister or Commissicner concerned has proved to the satisfaetion
of the Court that publie disslosure of the evidence will not be in
the public¢ interest. Tn OL.LSRE ADEBAYO v. CONCORD FRESS OF NIGERIA

Lyp? the esourt insisted on the produstion of the dosument for exami-
nation in private in order toc cnable the eourt determine whether
it will not be in the pablis interest to disclose it in the open

couxt,

When proceeding is conducted in pri+ - -te for the purpose of
receiving privileged evidence only parties to such proceeding,
their lawyers and court officers nay be permitted in court. Legal
Practitioncrs not acting for any of the parties to such proceedings,

_ 5
memb2rs of the pullic and journaligts will be excluded therefrom,

Proviso (b) of subsection 13 of section 3% of 1979 Constitution
is o significant improvsement on what obtained under the 1963 Consti-
tution. Gcction 22(3)(b) of the 1963 Constitution dealing with
private disclosure of .evidence applied only to civil proceedings.,
The lacuna i1 tl2 law was that under state privilege a document
could be btotaily excluded from examination by the court even if its
production was vital i. proving the inncccnee of an aecused persone.
The rationale fcr this anonnly is hard to decijher. IYerhaps the
framers of thce 1963 Conastitution did not cnvisagce o citustior where
an accusod person would reguire the production of for example,
ninutes of a cabinct mceting, to prove his innocence. If this were
80 then the draftsmen of the 1963 Constitution must have been unmind-
ful of the fact that "the nced to disclose is equally important, if

L3 L} - 6
not more important in erininal prosecution®. Happily this - aneonaly

- e e ——— ——

4. (1982) 3 II.C.L.i. 434 - Oyc 3tate High Court, Ibadan,
B IBID. P 43:{--

6+ Seo K.sUlU (&d.), Supremg Court of Nigoria, p. 40 (1978).
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has now been rectificd in Proviso (b) of soetion 33(13) of 1979
Constitution whish expressly states that the requirement to

disalose sovers criminsl matbters as well.

Apart from the Constitutional recognition of the doctrine
of State privilege, scction 166, 167 and 219 of the Evidence Act
contain provisicns that no cne is allowed to produce any unpublished
offieial records relating to the affairs of 3tate, or to give any
evidence derived thourefrom except with the permission of the head
of the department couccemoed who has the discretion to give or
withold such records. 3Scction 167 states that no public officerxr
shall be compeclled to disciose comnunication made to him in official
confidence wherc he vhinks that such disclosure will be against
public interest. The nciative implicgéion of this provision is
that no court of law can coumpell o public officer to disclose any
coomunication given to him in official confidence no mattor how
vital it is to the due dispensation of justice by the court. ZBvon
more pernicious is smection 219(41) which provides that a Minister
or Governor of a dtate or any person nominated by hin, may in any
proceeding object to the production of apy docunent or request
the exclusion of oral cvidence where he is satisfied that the
production of such do?““““%: giving of such oral evidence is
againgt public intcrest. .ny such objection shall be in writing,
either by affidavit cr certificate. Subscoetion 2 of scetion 219
goes on to provide that the objeection so taken, shi.ll be conclusive
and final and the court shall not inspeotk thae docunment or receive
any oral evidence relating thereto,.

The injustice the applicatiocn of these provisions of the
Evidence .ct would wreak could only be ingginede It is a negation
cf all the known principles that zuarantge a fair trial in courts

of lawe lot surprisingly thorofore, thiso provisions of thz E-idence
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-

Aet have occme under scabhing uriticisms? It is difficuld %o

.ﬁldersta.nd why the decision whether or not to exelule a partjeular
Piece of evidence (docuncnt) should be left in tha hands of a Minister,
Comnissicner or a public scrvant for that matter, to the oxptusion of
a court of law whose prinary funchbion is the promotion of public
interest through justice. Nothing is more repignant to the concept

of fair hearing than what thesc provisions of the Ewddonce ..ct import.
Many judges hove condenned theso provisions o8 gross violation of
section 22(1) and section 33(1) of the 1963 and 1979 Constitubions
respoctively. IFor instance 4GUD. J« of the Oyc 3tate High Court ruled
that in so far as se.tion 219 (2) of the Swidence .ict purports to
give g Minigter an absolute ¢ gcretion to prevent the court from
hearing part of the evidonce £ - one party Fhcre nust be some
incongsistoncy between its provisiins and that of section 22 of the
Constitution which guarsntces a falr hearing to all partica hefore
the court and to the oxtent of such inconsistency scction 219(2) nust

8 9
be held to be null and void., Similarly ODES.HNY.L J. of the Lagos High

Court rejceted outrightly the construrtion of scction 219(2) to mean
total ouster of courts! jurisdictior and held instead that by section
22(1) of the 1963 Congtitution, whese provisions prevail over that of
the Bvidence Act ,& person is ontiited to 'fair hearing' in the
determination of his civil rights and ohligations by o Court of law
and not by a government officer. He went on to gtate that 1f the

¢y ~t i= satisfied that a provision of the Evidence dcet relating to
the d~termination of the plaint £33 rights in this case is inconsis~

tent w.th this Constitutiongl giarantee, the Constitution prevails and

7« Beo for instance NW.DILLO . MHodern Nigerian Law of Hvidence ps 45

8. Seo. HaMEED 4PiME: v. BaLOCUN, vnreported, suit No, 1/H4/65
20/10770.

9., MaJa AND 30NS ITD. v. U.4.C. {#IG.) LTD. (1971} v ¥ILL.R. 15T
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the provicion of the Bvidence Act is void to the extent of the

inconsistency.

When section 219(2) of the Bvidence Act came before the
Supreme Ccurt for considcration the court held that whenever a

trial court is faced with the problem of section 219 the application

of which would in the opinion of the trial court result in injustice,

then the trial court should resort to the provision of section 22(3)
(b) to enable it hear cuch evidence in private. This was in the

10
case of AFRICAN PRESS LTD. v. THI ATIORNEY-GENEKRAL, WESTERN STATE,

the decision of which was hanéded down several years prior to the
High Courts' decisions in the two cases referred above. But due to

the unsatisfactory nature of the Supreme Court's decision, the High

Courts refused to follow .t. Although the Court's attention was
drawn to the provisions' ‘nconsistcncy with section 22 of the 1963

Constitution, unfortunately the court shied away from deliberating
on the issue., The court should have struck down the provision of
section 219 of the BEvidencc ict as being inconsistent with section
22 of the 1963 Constitutions In view of the clear provision of
secticn %3(13) of the 1979 Constitution the provision in section 219

of the Bvidcnce Act is certainly no more constitutionally wvalid,

2. STATE IMIUNITY

The doctrine of State immunity is onc of those ancient
prerogatives of the Crown whose existence pcrsists tconaciously

to this day. In England it is known as sovereign or Crown
immunity. 4s the nume suggests, it is an essential feature of

a society ruled by dovine kings who are omiripotent and therefore
immune from the operation of the law of the land., This is basecd

on the assumption: 'King can do no wrong'.

— i - - -

10. (1965)1 a1l N.L.R. 12,
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One marvels at the adoption and subseguent rebtention of
this doctrine in a country like Higeria long after a republican
Constitution has boen adopted. Witness the continued retention
of the Petition of Rights act aftor the promulgation of a Republican
Constitution in 1963. Wag it becavasc the 1963 Republican Constitue |
ticn hed retained the pariiamentary system of government? Whatever
might have prompted “he convinued existence of this anachronistic
plece of legislation it could not have been justifiable in a couwntry
whose Congtitution recognises g pricri that sovereignty resides in
the people and nct in the head of Government., JBven the tinkering
in the name of ancndment to the Petition of Rights Acet which took
place in 1964 was hali. hearted and therefore did not substantially
alfter the status quo ante. The Act was amended to permit swit
againet the State subjoct 1o “re consent of the Attormey~General.
An imerican commentator lumented the introduction of "this English
doctrine into the Unitcd States where therc was no King, where the
Chief of Siabe was neover covereign, where frun the beginning
8overelign pover resided in the puwople e...". This, hc regards,
g3 onc of thosce "mysterics of legal avolutiéé".

The recoent decision of the Supreme Cowrt in RuNICHME-KUTI

1{=
& ORS. v, ATEORNBY-GINERAL FUDERATION & ORS, has oxplained, in

a very Jucid manncr, thn legal status of the doctrine of State
Impunity as it applies in this country. Thoe facts of the case

are as follows -

On 18th Tebruary 1977, at about mid-day, one Scgun .idemolsa,

an employce ol the 2nd Plaintiff, Fela fnikulapo-EKuti, travelled
in a landrover bolonging to the 2nd Flaintiff and driven by one

Segun .adams along sgege Motor koad. At a point on the road, a

. [P, bt ety dmmm - . remTe A

— i
1. SCHWARTZ, Administrative Law p. 113 (1976).




- 132(a) -

Military traffic policeman stopped these two pcople and gquestioned
thom as to why their vehicle failed to carry a plate number in

the front. They told him that the vehicle had a plate number in

at the back, but the one meant for the front was inside the vehicle
near the glass wind-shicld. The soldier dcemanded the key to the
vehicle, which they refused to give hime. The soldier then blew

his whistle to attract the attention of other Military men within
the vicinity. Scgun .idemola ingtructed Segun Adams to drive the
vehicle in reverse into 144 .Lgege Motor Road, the property belonging
to the Plaintiffs, cven though the soldicr was sitting on the bonnet
of the vehicle to prevent its movement. Traffic built up and within
a twinklc the vehicle was surrounded by soldiers. The scldiers got
hold of Segun ademola and beat him into unconciousness. Segun Adams
had thon cscaped from the scenee

Meanwiile, several hundreds of soldiers had gathered outside
the gotes of 144 agege Motor Road attempting to gain cntrance.
They were armed with gunse Within a few minutcs they started
raining stones, bottles, and othcor missilcs at No. 144 agege Motor
Road. Morec soldicrs soon camc froem the nearby barracks, and the
total numbor rose to about 1,000, One Major Daudu was alleged to
be in charge. During the cnsuing pandemonium, it was alleged that
one soldicr, the Tth dcfendant, Corporal Agwu, poured petrol on the
generator within the Compound while another soldier, one Lawal,
struck the march, thus sctting the compound ablaze. The soldiers
advanced to the gate, cut dewn the wire fences, moved into the
compound and started to throw out everybody in the house, except
{8t Plaintiff Dr. (Mrs) Olufunmilayo Ransome-~Kuti and the 3rd
Plaintiff, Dr. Beko Ransome-Kuti. The scldiers procceded to the
main house, set it on fire and razed it to the ground. There was
looting, beating up the occupants of the house and indiscriminate
assault of the women of the housg¢e Thereafter thc beaten, wounded

and aseaulted yore all marched into irmy Barracks, the two brothers,
e e e G s e s | S S | AN SRS e 1§ ied| D) WEGSRINS N SN D) | 0 80E1 1) M
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Fela and Beko, 2nd and 3rd ?laintiffs herein inclusive sgseveral

of them were admitted into hospital.

The plaintiffs subsequently brought an action in the High
Court of Lagos State claiming ¥25 million against the dependants
jointly and severplly being damages suffered by the Plaintiffs
when the defendants by thelr servuants and or agents willfully
and maliciously scet firce to the Plaintiffs 2 storey house at
144 Lgege Motor Road on the 18th of February, 1977.

Dosunmu, Je. trying the case at first instance dismigsed
the claim. His judgement was upheld by the Gourt of iLppeale.
Plaintiffs further appsaled to the Supreme Court which equally

dismissod the appeal vnanimously.

Delivering the lcad juwlgomont .of the Bupreme Ceourt, BSO, J.3.C,
traced the historical origin of the doctrine of State Immunity both

in Bngland and Nigeria.

He explaincd that at Common Law, under the principle of

Rex non pctest peecare (the King can dc no wrong) the State

{(or Crown) enjoys immunity from legal action and cculd not be
impleaded in its own Courd for the tortious acts of its aservanta,.
Thug, if the State .1id wrong it could not be sued, it was the agent
or servant whe commitded that wrong on bchalf of the State that
would be lible porsonzllys |

The honourable judge went on to Statce bthat this doctrine
buecame part of Nigerion Law by virtue of 3ection 45(1) of the
Interprctation dct, 1958, and the various rcception laws of the
various States of the Federation. Ho observed that the Petition
of Rights Act (Cap. 149) 1915 as aﬁendod in 1964 had further given

the stamp of Statutory authority to this Common Law principle in

Nigerias. The lecarned judgce finally lamented that although the H
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principle of State immunity from tortious liability has been
abolished in BEngland by virtue of the Crown Froceedings Jct of
1947 yot the principle continued to apply in Nigeria long after
the adoption of the 1963% Ropublican Constitution. He observed
that prior to the 1979 Constitution ncne of the earlior Nigoerian
Constitutions contained provisions which could be construed as
annulling the Common Law principle of State's immunity from

tortious liability.

Considering the principle of 3tate Immunity under the
1979 Constitution Justicce BSO (with whom Justices Irikefe and
Coker concurrcd) opined thut:

"Hﬂppil¥ for the country, but this does nct affect
the irstant casc, scction 6 of the 1979 Constitution
which vests the judicial Yowers of tho country in the
court has to my mind removed this anachronism.

Sub-section (6) of the secticn provides-—

"(6) The judicial powers vested in accerdance
with the provisions of this section ecccvcccce
shall extend to all matters between persons, or
betwecen government or authority and any person
in Nigeria, and to all actions and procecdings
relating thercte, for the determination of any
questions as to the civil rights and obligations
of that person”,

(Italics mine)

There is no cquivalent of this provision in previous
Constitutions. For if it had been, the importation
of the expression “unknown soldicr" which expression
is normally rovered all over the world, be it Bast or
Wost, and which cxpression h~s now been turned into

a jokc and infelicitcusness as o rcecsult of an onquiry
intc the idontity of the vandalists that da* g?uld
not have excuscd the State from liability". 1(

11(b). RANSOME-KUTI v. ATTORNEY-GENERAL ~UF 111 FEISW.TION (1985)2,
,T-.’-L.ﬂo 211 ?'.','tv 237.
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8imilar vicws were expressed by Justices Karibi Whyte and

Oputa. Oputa, J.5.C. obscrved:

"If the appellants aetion were instituted under

the 1979 gunstitution rathor then the 1963 Constitution,
thon the Court would have had te dccide whethar the
crstwhile State Immunity from suite founded on tort

can still bc meintained in view of the rgther extensive
and far rcaching jurisdiction confcerred on the courts

by scetion 6(6) n} of the 1979 Constitution. Therc is
also a Chapter of the 1979 Congtitution (Chapter 4
dealing with Fundanontal Rightse That Chapter does not
provide the answer to the problem of State Immunit? from
tortious claims. But scetion 6{6)(b) may. I say "may"
because the Ccurt is not here called upon to decide that
issuc and without the aid of legal arﬁumqqt%)cn both
8ides it is safe tc¢ use the word "may".

In dismissing the appeal, the learned Supreme Court Judge
hold that the Flaintiff's case being founded upon tort, and the
Common Law principle of St~te immunity being still applicable in
Nigeria in 1977, when thc cause of acticn arcse, the State cannot

be made liable for tortious acts cf its scrvants or agents.

It is the Contenticn of this writer that the above quoted
Obita dictum of Justices Lsc and Oputa hes finally put paid to

the controversy as to whcethoer the Yetition of llights ict is still
an existing law in Nigcria. In cther words the doctrine of 3tate
Immunity as a Common Law principle dues not cxist as part of tho
Nigeria Law since the promulgation of the 1979 Constitution. The
qucstion whether the State or any other persons or body enjoys
some form of immunity is to be dccided solcly by reference to the
provisions of the 1979 Constitution of Nigeria. Thercfore,
defining the judicial powers of the Federation, Section 6(6)(b)
of the 1979 Constitution stated that it extends:i-

—— b - ———

11(ec) IBID.at 259-260.



"To all matters betwcen pcrsons cr betweon
%Ovcrnment or authority and any person in
Nigeria, and to all actions and proccedings
relating thorato, for the dctermination of
an{lqucsticn a® to the eivil rights and
obligations of “hat pcraon”.

Clearly this provision gives the courts in Nigeria the power to
entertain civil actions agains. the Government or any authority

for the detemination of a persontg civil rights and obligationse
What this provision inplics is to waive the immunity the Government

enjoys from law suit. No such provision was contained in the 1963

Constitution.

Furthermore, in order to make it clear that the intention is
to do away with the retition of Liights Act, the 1979 Constitution
contains express provisions concerning the immunity of cetain named
publio office holders from suit. Soection 267 provides that no civil
or criminal proceedings shall be instituted or continued against a
person to whom the section applicvs during his tenure of office,
Section 267(1) provides thus i-

(b) a perscn to whom this scction applics shall
not be arrested or imprisoncd during that

period cither in pursuance of the process
cf any court or ctherwise; and

(e) no proecess of any court requiring or compelling

the appearance of such a person shall be applied
for or issued.

Subscction (3) of sootion 267 nenticns the persons te whom the
soction applics, nanely, the rresident and the Vice-rresident,
Govemor and Deputy Governor. These are, under the 1979 Consti-
tution, the only persons to enjoy immunity from law suits during

the period they perform tho functions of their offices. They can,
however, be proceeded againsgt after thgy ceased to hold their offices,
This, therefore is a further support for the contention that the

retitign of Rights Aot is not an existing law under the 1979 Consti-
tution,
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In additicn to tho persons already mentioned there are other
government authorities that enjoy iimumity under the 1979 Consti-
tution. Section 145 of the Constitution states that in the exercise
of its powers the Federal Civil Service Cormission, the Federal
Judicial Service Ccmmission, IFzderal Blectoral Commission and the
National rfopulation Commission shall not be subject to the dircction
and control of any authcrity o» person. This provision has been
interpreted by the Suprene Cours tc nean a grant cof inmunity from
law suits to these bodies. There is also the provision in sections
132(1) and 170(10) of the Constitution that no procceding or detor-
mination of the Counittece appointed to investigote allogations of
nisconduct made against the Fresident or Vice-lrecsident, Governor or
Deputy-Gevernor, or any matter relating thercto shall be entertained
in any court. This deals with the impeachment proccedings,

All the constitutional precvisicns alluled to are rcally novel,

the likes of which do not exist in any c¢f the previous Constitutions

of Nigeria. The logical ccnclusion, therefore, is that the 1979
Constitution has intenlicd to preclule the application of the Petition

of Rights Acts and a ferticri the non-recognition of the doctrine

of sovereign inmunity cxcert to the linited extent as provided in

the Constitution itsclf. A reference to some of the decided cases
under the 1979 Constitution will further buttress the submission
that the doctrine of scvercign inmunity has ceased to exist in
Nigeria with the pronulgation of that Constitution, In the case

3
of B.a. SHITTA BEY v, FEDEILAL YUBLIC SELVICE COMMISSIO&, it was

contended before the Suprenc Court that the principle of English
Adnministrative Law which preculed the courts from issuing the order

of mandamus against thc Crown and ivs servants applied in Nigeria.

12. Sco ADE3.NYA V. PEBSIDENT (1981) 2 N.C.L.k. 1.
13, (1?81) 1 5.C. 40 at p. 58. «

= S MTANT AT AT e
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Rejecting this contention IDIGBE, J.3.C. remarked:

"I shudder to think this is so; but with

great respects to their Lerdships both at

the court of Appeal and the High Court, I am

of the view that this can nct be correcet ...
there is no basis for its application in this
country (a Republie) in respect of the respondent
who, being a creature of Statute, can sue and be
sued" .

In the case of SHUGaB&A ABDUNLHWMAN Dol ve MINISTIN OF INTHRNAL

AFFAIR&% JN3FLiey Ja of the Maiduguri High Court rcacting to the
Federal Attorney-General's submission that the Minister enjoys
execubtive immunity observed i=

"I do nct think that those principles referred to by

the Hon. Attorney-General will apply in Nigeria here
since, I hold the view, that the imnunity enjoyed by
the Crown and her lMinisters is not enjoyed by the
Pregident =2nd his linistersiin Nigeria".

3. CONTEMIT OF COUKT

Gonerally, sourts of law have an inherent power to take all
reasonable steps to protcet their authority and sanctity from being
denigradcd or belittled, To this end any act or Omission which tends
to interfere or obstruct the duc administration of justice is viewed
with soeriousness by the courts, and nore often than not, the guilty
person will not be left unpunished, This type of act cr Onisgion is
known as contempt of Courte The proviso to subscction (10) of section
22 (dealing with fair hcaring) of the 19§3 Constitution expressly
confers on all courts of record the power to punish for contempt not
withstanding that the aet or Omission constituting the contempt has

not becen defincd in any written law and the penalty therefor .ooa e

14, (1981) {1 N.C.L.R. 29 at p. 32,
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not 8o prescrived. In addition to the Constitutional provision,

there are detpiled and claborate provieions moking contempt

punishable under section 6 of the Tenal Code and sestion 31% of
the Oviminal Procedure Code, Similar provisions arc to be foumd
in the Cminal Code . ¢t wnd Criminal Code applicable in the
Southern States of iHige_ia.

It is, howsver, bewildering that the 1979 Constitution does :
not contain nny provision relating to the offence of contempt.

Porhaps the reason is th ot since all the Crimingl Codes in the
country have made detanilod provisions relating to the offemce it
was felt unneceasary to niake spocial provision for it again in the
body of the ConstiluLion. This notwithstanding, the curt will

always exercise their inherent power 4o punish for any contemptible

act or omission.

Contempt of cowrt is an offence that is in a class of its owa,
hiring peewlarities not sharcd with other defineble offencese Contempt
Proceading 13, without any deubt, contrary to and a breach of all the
known prineiples that cnsurc fair trial in the courts. It ie one
proceeding in which the julge iz truly a judge in hisg own cause. | .
For instance vrorc the contenpt is committed in facie curie, that is,

in the face of tho mourt, the court is at ILiberty to punish the
contemnor sumnarily without holding a formal trial as in ordinary
crimingl cases. Furthormore, the offence of contumpt, not itself | ;
an offence having a ponaity prescriboed for it in a writton law, is

o grosa viglation of scetiwm 33(6), (8) and(12) cf the 1979 Consti-~
 tution. Now, the importmnt dssug for comsideration is whother or not
tho offenco of contanpt may he rugarded ea a spocial oxcopbtion to the

|

15+ Seo MUAZU v. INSRICIOR-GENBRAL OF ZOLIGS (1955) 15 WACA, 23, |
@
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concept of fair hearing. But the practical importance ef the right
to fair hearing is such that it will not admit ef any exception
outside the provisions relating te it as contained in the Consti-
tution., Therefore, any attempt to derogate from the right should
be viewed with the greatest caution. The need for caution has been
underscored by a decision of the fermer Western State Court of Appeal

16
in AWOBOKUN & ANQR. ve TOUN ADEYEMI, where the court held that there

is no doubt that the High Court has inherent jurisdiction to pumish
eriminal contempt summarily, but, the power should be exercised with
the greatest caution and it is only to be resorted to where the
administration of justice would be hampered by the delay invilved in
pursuing the ordinary ecriminal process, The honovrable court also

held that any person convicted of a crimingl contempt of court is
convicted of a criminal offence, but no one can lcgally be convicted
of a criminal offence except he stands trial according to law for
the particular offence in rospect of which he is convicted, Lastly,

the Appeal Ceurt held that "it is desirable that when a contempt is
not committed in the face ¢f the court, a judge whe has been personally

attacked should not, as far as pessible, hear thc case".

In the case of DR. OLU ONiLGORUVA vs HONOURABLE Mi. JUSTICE O,

18
NWOKEDI, C... JOHUSON J. (as he then was) of the Lagos High Cowrt,

16. (1968) N.M.L.R. 289.

17« IBID. at p. 295 where the appeal CQurt relied on the Indian
case of SINGH v. SIINIGHe}1 A.I.R.

18+ (1982) 3 N.C.L.its 547 at p. 550, He was delivering his

judgement in a case¢ where an application was brought to
quash a warrant of arrcst against the applicant, a legal
practitioner, issued by the Chief Judge of .nambra State
the rospondent in the intant case for contcmpt.
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cautioned that "the institution of judgeship is not a cult te be

used to deprive any aggricved party ef the right to a fair hearzng
a8 required by the Constitution”,

The conclusion that can be drawn from these two docisiong is
that cven where a court decides to invoke its power to punish for

contempt the requiremonts of fair hearing must not be lightly

disregarded. This is more se where the contenpt is criminale.
In fact the judge against whom the contompt was committod should

send the cage to another judge for trial,

4. GENEILL ZESTRICTIONS ON FUNDAMEN?ALﬂ@IGHTS IN SECTION 41

The notion that Constvitutional rights, no matter how fundamental

or inalicnable, are not absolute, has been accepted in modern

Jurisprulence, Constituiional rights must, of necessity, admit of
some form of restrictions and, or dcrogutions in response to sociow

political realities of the prevailing historical conditions of a
society. The 1den thet fundamontal rights could be categorised into

19
'absolute! or 'qualified! has now been debunked. Even so basic and
fundamental a right as the right to 1ife must almit of some exceptions,

It is, therefore, in the light of this that one should approach a

congideration of tho provisisns in scetion 41 of the 1979 Constitu-
tion. The section states thoe circumstances in which aach of the

fundamental rights may be derogated fram. Subsection (1) of 41
provides that nothing in sections 34, 3%, 36, 37 and 38 shall
invalidatc any law that is reasonably justifiable in a democratic
Society in the intorest of defmecee, publie safety, ordor, morality

or public hogzlth or for the purposo of protocting the rights of other

B ngns
19. Tor an attempt to clagsify the rights int he 1960 Constltution

M Ge Do WINTON — '"Fundamental Rights in Nigeria' in BREIT,
sce %r Constltutldﬁar“%gvbiﬁms'd%ﬂ?&fﬁfﬁttéﬁ‘rﬂ'N ?erlaTT

T LEN B - -
cliggiflcatlon see ﬁﬁ TeOoe ELIAS: NIGEﬂla: DEJELOENENTS oF

IT3 L.WS ND CONSTITUYICYK, London, STovens & Sons, T1967.
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persons. sSubsection (2) states that an sct of the National
Assembly shall not be invalidated by reason only that it provides

for the taking of measuresta‘??

. derogate from the Rights in segtion
30 or 32 during periods of cmeorgeney. . proviso to subsection (2)
of 41 precludies any derogaticn from the Rights in section 30 (Right
to Lifc) cxcopbt in rospect of dcath arising from acts of ware. It
also preclules any deorogation whatsoover from scetign 33(8) dealing

with reotroactive logislatisn,

It is sigmificant to note that of all the provisions relating
tv funmdamental Kights in the 1979 Constitution, it is only the

provision in scetion 33(8) that has been absolutely oxempted from

any form of restriction. It should alsc be noted that scetion 33(8)

ig the provision prohibiting retreactive or retrospective legiaslatian
in.Nigeria.. It comes under the Right to Tair Hearing. Indced, if

| there is onec right which deserves to be classified as absolute it

is the right not to be govermed by retroactive laws. It should

be realised that the right not to be govermed by a law that was

retrospeetively enacted is not just an individual right like the
rest. It is a collective right. It is a right that touches

directly upon the substratum and the vary basis of the constitubional

foundgtion. It is, indeed, a right to be enjoyed by the Community

a8 8 whole without which there will be no rule of lawe The ROUS LT O~

8ity and absurdity of rotroactive legislation is antithesis to the

noerma of a socicty under the Rule of Law.

It micht also be wondcered why the remaining provisions in
section 3% have not been specifically mentioned in section 41.

This does not suggest thzt the restrictions in section 41 do not
apply to the right to fair hearing. The naturc of the right to

fair hearing is such that it oncompasses many other rights within
it. Therefore, the operation of the resbtrictions in scction 41 nay

in one way or the othor enoroach upon some of thom to the extent
necessary to effectuate the objectives of the rostrictians,



CHAPIER SEVEN

RIGHT T0 F.IR H4,nING UNDEKR .. MILIT JY KSGIME

fe THE MILIT.KY .ND THY CONSTLTUTION

The second coming of the Military on the 318t of December
1983 was grectcd with unrostrained ecuphoria nationwide, This
was, perhaps, a rcflection of the cxtant of the people's discanchant-
nent with the thon civilian Govermment arising from the latter's
inconpctence and ro:lilessned® in its handling of the national ocaonomy
couplced with the dislain -ad contempt with which people's constitu-—
tional rights werc hold by the regimes But almost two years after
the change of Govermuncnt, have Nigerians got what they bargained
for in terms of guaranteed social justice, liberty and economic

well-being?

No onc would doubt the fact that what tocok place on December
318t was a revolution. .nd a revolution has been defined as "an

abrupt political changec not within thc contemplation of the Consti-
tuti!m". The precisc effcct of this was the overthrow of the 1979
Constitution and the substitution of it by a ncw Legal Ordere H.ES
KﬁIBEN has aptly described the legal posaition thusi-

cu.’c'clcril icoéﬁmﬁé‘zg?ﬁ g?;g%a% it tpé ézﬁfjﬁw

in a way whlca the former had not itscli‘ antici-
ateod u.oco-“

Thercofore, the presont lilitary Governnent, comprising the Supreme
Military Council, the Exccutive Council and the National Council of
3tates jointly constitute the new Legal Order for the country.

— ———

1+ 3ee the Precamble to tho Federal Hilitary Government (Supremacy
and Enforcement of I‘oworBj Deerce, 1984 (Decrce No. 137)l See
also NWABUEZE, B.0.: Ccnstitutlona.li.,.n in the Emergent Stateﬂ

Do 228 (Lonlcn, 1973). The wording of th unhl
o b ol
word by word frorrsthe decision of ‘ttho Sup;excgur og’ ;gi?sggti

2. Gonoral ‘Thevrs o438 TORLM L L. 114,
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Gonsequently, the 1979 Constitution, or more precisely what remains
of it, because a creation of the new Legal Order and thus surbod i~
nate to it. The provisions of Decree No., {1 The Constitution
(Suspension and Modification) Decree 1984 has made this point

succintly clear when it states in Section 1(1) thab:

"The provisions of the Constitution of the
Federal Republic ofoNi%eria 1979 mentioned
in Schedulg 1 to this Decree are hereby
suspended;’

end in subsection (2} thats
"Subject to this and other decree, the

ﬁf visions of the said QnSttt tion which Ere

Gre SRS B R R b A 302YT R0

gpecified in Schedule 2 Lo this Decree".,

The import of this provision is that those provisions of the 1979
Constitution that have not been suspended shall continue to be in

force SUBJECT to this or any uvbther decreec of the Federal Military
Govermment, The implication of this to individual liberties is
quite obvious. An important feature of a Constitutional Government
is that it operates within the limitati ons placed on it by the
Constitution. This important feature is noticeably absent in gz
revolutionary Military Govemment whose powers are inherently
avtocratic, hence the absence of restraints or limitgbtions on ifa
powers, Due to this authoritarian ngture, therefore, the Rule of
Law as a democcratic concept hecomes a luxury in which such a

government cannot indulge.

2, LAGISLATIVE FOWEBR3 OF THE MILITARY GOVERNMENT

_ A noticeable feature of the Military Govermment is the lack
of any formal procedure for legislabtion, All that Decree No. 1
says 1s that the Federal Mijitary vaernment shall have power t0
make laws for the peace, order and good government of Nigeria or

any part thereof with respect %o any mabter whatsoeveé. It then

Docree 19 See also Scction 1( the Fedeyal Military
Government (Supremacy and Enforcement of Powers) Decree No, 13,
1984 .

3. Qection 2él)vhf the Congtitution g§ug§ension Sgd Modification).
(
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goos on to dofine the law-making powurs of the Military Governor
of a Statg. It appears that the only legel requirement in theo
Process of law-making is the signaturc of tho Head of the Federal
Military Governmont in the casc of a Ddecrece and the signature of
the Military Governor in the casc of an Bliet. In this regard
scciion 3(1) of Docreec No« 1 of {1984 sinply states that the powers

of tho Foderal Military Governmaent shall be excorciscd by means of
Docrney aigned by the Head of State and the powera of a Military
Governor to nake laws 8hall be exercised by newms of Blicts signed
by him? The Decrees or Idicts so nade, may be nade known to the
public bv any means the law-naler deemns fi‘t? Moro importantly,
the validity of any Decrcc or Wliet shall not be questioned in

any court of law in Nigeriaz

48 the law-naking power of the Military hegime is absolute
thogse fine domoeratic ideals that restrain the governpment L£ronm

encroaching on the liberty of the individual do not readily commend
thenselvag to it. This is the reason why .J HONINEM legislation is

copnon in a Military Cﬁ:\van:umn:rt;"“:.3 Yrofessor Hwabueze has revealed
that from the inception of the Military rogine in Nigeria in Januery
1966 to Septembor 1979 when power was handed over to civilians, there
have bean some 39 Decerees dircetod to or against named individuals

- or gesocliaticns. This nunmber docs not includo Hlicts nany of which,

according to the learncd Profcegsor, also smacked of 40 HOMINEM

4, Section 2(1) IBID.
5. SJuection 3(2) IBID.
6« Scction 5(3) IBID.
Te Soction 5 IRID.

8, This is a form of legisl~tive julganent penglising a named
individual without giving hin the advantage of a judieigl
adjuvdication of his righta and obligations,
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legislation. The learned Frofessor went on to give a breakdown
of these decreces in accordancc with the subject-matter they dealt
withe 4rrest and detention of persons; 20 decrees, forficture of
assets; 14, dissolution of political partiesa and certain tribal
or cultural associations and the forfieture of their assets; 2,
inposition of disability and vocation of officc or annulment of
appointments, 2? Similar trend is alrcaly noticeable in many of
the decrees and edicts cnacted by the present Military regime.
Decrees such as Political rartics (Dissolution) Decroc, 1984,
Judgnents of Teibunals (wnforcemmt, cte) Decree No. 8, 1985 and

many others are clearly ad honinem in nature. The worst form of

ad hominem legislation is thc recently promulgated Niger State

Reparation Bdict of 1985 which gave a list of 56 persans and _
‘Companies including the former Civilian Governor of the dtate,
his Deputy, many former Commissioncrs and other public office
holders as well as busipessmen who are to forfiet wvarious sums
of money and property to the 3tate Govermment. This situation
cannot but cause justifiable apprehension in the minds of persons
trained in the fine denocratic tradition of the Rule of Lawe
Professor Nwabueze, oneec again, spoke the minds of many of his

ilk when he said ".d Honinem Legislation .... becomes singularly
oppressive when it inflicts punishment or disability on the individual

0
affected without the bencfit of trial by a judicial procoss'l.

inother feature of kHilitary Legislation which distinguishes
it sharply fron legislation by a democratically constituted
legislature is t he frequent resort to Ex-post facto legislation.

This type of law-making could be enployed to serve many cnds, each

of which is8 nc¢farious and oppressive., More pernicious is the use

9 - ¢¢ the ! In2 Cpen'l cnee J.nn (2] i
* 4 o1 2 iv rsary Bag; in th o N3 o o
19634: ———— w e HLW 1 J-I l{‘rilJl O:f

10. 1BlJ.
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of it to interferc with a lecisicn of a souwrt of law, cither to
reverse or frustrate ite effocte L good cxample of this was when
thoe Westorn Nigoria Constitution (unenduent) Law, 1993, was passcd
rotroactively for the solc purposc of nullifying the Privy Council
decision whieh reverscl the decision of the Supremc Court in the

case of LLH.JI D.J. LOEGBENRO v. CHISF S.L. LKINTOL4 oND IaNORJ"

gimilarly the Federal Hilitary Govempent in 1979 pronmulgated a
decrec to nullify the ?Bimenc Court's Jdocision in L.KANMI v. THE
ATTORNEY~-GENERGL (WEST). This was the famous Federal Military

Governnent (Supremacy and Inforcecment of Powors) Jecree, 1970.

Almost all the legislative activity of the present Military
Government has been tainted with retroactivity. 4s at the tige
of writing about thirty decreces have so far been cnacted by the

present Military Government since its inception on 31st December
1984, and more than half of these decrces are clearly retroactive.
all the new offences creatod undoer the following Jecrees are to

take effeet rotroactively:-
(1) Recovery of Fublic Iroperty (3pccial Military
Tribunals) Jccroe 1984 No. 3.

(2) Tublic Officcrs (‘Yrotection .zainst False
Accusation) Jecroc Noe 4, 1984.

(3) Robbery and Fircarms (Speecial Frovisions)
Decerce No. 5, 1984.

(4) Exchange Contrcl (.nti-3abotage) Decree No. T,
1984 .

(5) ¥colitical snrties (Dissolution) Decrce No. 9,
1984.

11. (1963)3 W.R.L.k. 63.
12, (1971)1 Ul Lokt 201,
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(6} Speecial Iribunal (Miscellapcous Offences) Jecrge
No. 20, 1984. . : : B

(7) Conterfeit Curroncy (3pooial Xowers) ocree Noe 22;
1984

(8) Military Court (Spccial Powors) vecree No. 23, 1984,

(9) Judgmente of Tribupals (Enforceoment, cte.) Decreo
IIO. 8, 1985h

(10} Brndangorcd Specics (Control of International Trade
and Traffic) ecrec No, 11, 1985,

A4 particular arca to which the present regime employs cx~post
facto type of legislation is whero it sousht tc invalidate the
actions of the functionariss of the ousted civilian Governmunts.
It is pertinont to note that at the tine these inpugned acts were
done these functionaries wore discharging their legitimabe Consti
tutional responsibilities. Nothing could be more a travesty of
justice than this. Imagine "the brubal absurdity of Commanding

a man to do something yeaterdayﬂé Qne would think that it is an N
olenontary principle of criminal regponsililibty and justice that
a crime should be prospective in nature sc 28 to serve as a guide
to future conduct., o retroactive lew does just the copposite. an

act might be morally reprehensible but that is not enough to turn

it into an uwnlzwful conduct, wnless it has been formally made so

pricr to its Commission. Fulloer has sueceinetly, exposced the horror
of retroactive logislation thus: "Taken by itself......» a retroactive
law is truly a monstrosity. ILaw has to do with the governance of
human conduct by rules., To speak of governing or directing conduct
today by rules that will be enacted tomorrow is to talk in blank
prose, To =28k how we should aprraise an imaginary legnl system

consisting exclusively of laws that are retroactive, and retroactive

r w - T e
13. FULLER: The Morality of Law p. 54 ~{1969.) yale, University
PI‘BBS.. o e .
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ocnly, is like agking how mweh air presswre there is in a
rerfcch vacuuméf. Profossof Nwabugze has obgcrved that about
22 deecrees wero passced by the Federal Military Governnent !
between 16th Januvary, 1966 =nd 3i1st wecenber, 1978 and nearly
half of them have rctroaetive offoct, where as 46 of them
ereated various crinminal offences that were non-eristent prior

to the commencement of the docroeé?

3o THE JUDICIARY UNDEZ SHE MILIT. LY REGIME

4L commondable aspoct of the present Military kegime and
onc¢ which gives it an aura oo benevelent despotism is its decision
%o leave the julicial structure largely uwntcuched, But the fact
remaing incontrovertiblce that the Military Jovemnent arrogates
mwto iteclf the absolutc power teo dismantle or modify the judieial
gtructure of t he country in any nanner and whenover it dcems fit,
| That it has chosen not to do sc¢ is highly commendable though, This,
'howevcr, does not suggest total abscnce of interference in the
discharge of judicial functions by theg oxdinary ccurts of the leand,

Tho Military Govcrnnent has made it clear that it is nod
preparcd to tolerate a situation wheroby its decrees nay be challengod
in courts of laws Section 5 of vecreg Noe 1 states that "no
question as t¢o the wvalildity of this or amy othor Jucroc or oi any
Zdiet shall bo onterbainel sy an court of law in Higeria". This
in wnistaken tewms reaffirms the unassseilability and absolutism

of Military legislation, The intention is to deny the courts of
tle .aad zny jurisdiction to decide questions pertaining to the

14. IEEQ raoe 53, For a pcnural discussiocn on retroactive

legislation sec FINCH, J.B.: Introduction to Legal Theoqg
5rd Ed. p. 75, thptur I1X, Swecet and Maxwell, Lorndon, T9e

15. Seo indcpendonco snniversary mssay'ﬁxt tJilﬁﬂLJ$h§ erisn of
1st October, 1984, —~
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validity of Jccrces and Bdicts. It means, in other words, the

ouster of courts! power of julicisl review of the constitutionality
of legislation. &t any rate oven if the courts 8till rotain the
powor of judicial roview, with roforonce to what is the valddity

of an onactment to be inguired? This cannot be done with reforencé
to the pre-cxisting legal Order which is the annulled Constitutions
Buf then can't the courts measurce the validity of an ocnactment with
referonce to that part of the pre-cxisting Constitution which has
been epecifically or impliedly prescrved thus forming part of the
ne Legal Order? It is submnitted that the courts s%ill retain the

power to inquirs into the validity of any enactment and decide
whether or not it ccnforms with the wnsuvspended part of the Constim

tution unlegs there is an express provision ousting the courts’
jurisdicticn in this regord. This contention is based on the now
fapiliar legislative style of the Military whereby if it dees not
want any particular piece of legislation to be inguired into it
Bays 80 cxpressly. It therefore follows that where there is no
such express ouster clawse the inference is the intention to
preaerve the courta'! power of judicizgl review in relation to that
Piece of leogislation. This, however, dces not give the courts the
rower to inguire into the logislative competence or authority of
the Military Govermanent per Se. Adncther side of this submission

ig that whonoever thero is an inconsiatancy botweon a docrcee and tha
wsuspenacd part of the Constitubion the deerco prevails and it is
to be construed a3 an implicd amendnont to that part of the Constl-
tution. This contention is preomisced om tho superiority and absolum

tanoas of tho logiglative guthority of the Militarys The provisions
of the Congtitution (Juspension and Modificetion) Decrce 1984 and
the provisions of the Federal Military Govemment (Supremacy and
Baforcement of Yowers) Decree No. 13, 1984, have left no one in

doubt as t¢ the Suprenacy and abaclutmegs of the legislative
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16
competence of the Hilitary Governncnt .

It is, howcver, generally acceptod that the courts can
antertain any matter which sceks to challenge an cdict on
grounds of inccnsistency with the previgions of a decroce
But what i not ccrtain is whether an edict could be challenged
on ground of inconsistency with the wnsuspended part of the
Constitution 1979, in vicw of the provision in scction 1(1)
of the Federal Military Governnent (Supremacy and Enforcement
of Fowers) Decrce No. 13, 1984 which precludes any civil proceedings
in reapuet of any matter or thing done pursuant to any Jecree or

Bdict. Prior to the advent of the 1979 Constitution (during the
last Military Regime) any executive act purported to have been

done pursuant to a decree or edict might be open to challenge in

the courts in order to dctoraine the questicn whether or not the
inpugned act was done in accorlance with the tcnor of the enabling
decree or edic%? But it is not certain whether this is still
possible in view of the clear provisions in Jecree No. 13 of 1984.
The democratic principle that for an cxecutive act to be valid it
nust be kept atricily within the four corpers of its enabling lawe

In tho previous Military regimes in this country Jdecrces wcre cnacted
expressly conforing 'unquestionability' on any acts done or purported
to have been lonc pursuant to such deerees. 'Unquoationability'’ was
limited to a fow inlividual deerces thens Confermant of 'unquestionam
bility' hal ncver been male a genceral legislative practice then,
contrary to what obtains presently. One, thercfore, Jjustifiably

16 Bece LK. NMI'S C.8BE and prcvisions of Military Government
(Supremacy and Enforcement of Powzrs) Deecreoc 1970,

17« See Jecision in [D.JIOLJKUN' ¢, THE COUNCIL OF UNIVSRSITY OF IBADAN
S.Ce 378/1966 of august, 196T.

18. See the dccisicns f ad L I 3 g
WESTERN 31..72 (1969) { N.M.L.k. 137, an2 BE.O0. BYO V. CHIEF OF
STAFF (1970) 2 411 N.L.k. 169.
B e

OF
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laments the provisions in section 1(2)(b) of decree No. 13 of

1934 which procludes any legal procecdings $o question “any act, ‘
matter or thing done or purported tov be domne under or pﬁrQUant

- %o any docree or ediot; and if any such proccedings are instituted
before, on or aftor the comuencement of this decrec the proccoding
s8hall abato, bc discharged and médc voidag Fuarther, the sccetion

goes.on to stabte that anybthing done or to be done in pursuance of

any decree or an odict which ccntravenes any provision of Chapter

IV (dealing with Hunan Rights) of the Constitution shall not be
inquired into in any court of law.

The implication ¢f tho previsions in Jocrce No. 13 of 1984
g8 far as fundanmoental rights are concerned is of an unimaginable
nonatrosity. It is unprecedented in the history of Military regines
in this cowntry or indecd anywhere, In the case of WiNG CHING-YAQ
ally OTHERNS v, THE CHIEF OF ST.FF .NJ OTHERS?Othe Federal Court of
Appeal, per ADENEKLN .DEMOLL, J.C.i., critically analysed the

provisions of Docrce No. 2 and Decree No. 13 vis~a-vis fundemental
rights and concluded rightly that "on the quostion of eivil liberties,
the law courts of Nigeria nust as of now blow nuted trwgpeta“.21
Relying on the decision in W.NG'S CiSE, USBLONU J. of Kanc High

Court ruled that since "the courts do not indulge in an exercise
22

in fubility, I shall tharefore blow a mubtod britipets .

4s MILITALRY TRIBUNALLS

K A& significantly noticcable trend in the method of adjudication

wnder the present Military Reglme is the incrcasing use of specisl

19. THE FEJER.I MILIT.RY GOVIUNMENT (SUFREM.CY N ENFORCEMENT OF
IOWERS ) DECREE 1984.

20, (1985) C4A/L/25/85 unreporteds - t
27, 1BID, at p. 22-23, =

I

EEy
B
b
i

i

22. IN TIi ML OF AN ‘.'...‘.-EWI'IJIC,'..TION BY DI GIMB,. & 0T ol I'OR
FRES I L I 04 i | SN 0. Ml

B oL Sy b Aoy L LANT 3
35785 Unreportod at py s .
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tribunals that do not fit into the mainstrean julicial hierarchy

of the ordinary courte of the land. The fact that special tribunals
are cnployad to adjudicate and detormine, in most cascs, the criginal
ragponaibility of the citizens without a corresponding guarsntes

of fair trial cannot but offend against the rule of law. Such
tribuncls havo been set up wndar various ldecrees with power to
handle various matters which range from armed robbery, contravention
of e¢xchange control regulations, currency cowmterfieting to ritual
murder, false or disparacing statements against the Governnent or
its offieccrs and reeovery of public property aequired corruptly

etc. Jome of ¥hr3e trivrnals are presicded over by judicigl officers,
mostly High Court Judges, but many others are helng presiled over

by Military or Policc Officers. Their nembership inecludes nostly
persons lacking in any legal training whatsoevers HMorcover, these
menbers arc reostly publie cfficers. Therefore ns far as the
composition of these tribunals is concomed thore is no way one

can talk of independence and impartiality in the discharge of their

fumctions.,

All the timé honoured and cherished principles of eriminal
justice which ensurc tv the accused a fair and just trial of his
guilt are irrelevant in any determination by these tribuals. Take
for instance the Military Tribunal on the recovery of public property
illegally acquwired by the former politicians established under
vecree No. 13 of 1984. Firatly, thoe proceedings of this tribungl
is not held in public. This, thercofore, does not rule out the
possibility of the prosecution cuploying some oppresive and
intinidating tactics to obtain conviction, because the restraining
influence of public glarc is abseﬁt. Secondly, there is nce provision
for azppeal sgainst any conviction by the tribunal to any superior
court of law or other tribunalQ Inatead, a decision cf the tribunal
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is only subject to confirmation or medificaticn by the Juprome
Military Council grounds upon which confirmation is based are

nct kmown. The affair is shrouded in ubtmost secerecy.

More dragtic and draconian is the conviction of persons for
an act that weas not an offcnce at the time it was conmitted. For
exanple, the spending of the contingency fund by the former State
Governors should ncver have beon nade an offonce wnless it is
proved that a Governor has emriched himself therefron. This ias
becguse a Governor has the constitutional suthority to spend from
the contingency fund in the promotion and maintensnce of security
within the State; and any such spending is not subject to auditing
and ghall not be accounted fo§? Sinilarly, prior to the enaetment
of Decree No, 3 there did not exist in our Statute bocke an offence
known a9 acts contributing to the econgnic adversity of the nation,
This nebulous and wdefinable offence could mean anyithing. The |
Jecree itself does not say what are the acts or Omissions that
mgy anount to or constitute the offence. iven the Cole of Conduct
for public officers the provisions of which are very fluld, does
not contain any offonce sinilar to acts contribubting o economic
adversity of the nation. UWhat nay be regarded as coning close to
this ia the provision in Section | of the Code which stotes that
"a public afficer shall not put hinself in a position whore his
personal interest conflicts with his dubies and responsibilitiegf
This is contrary to gcctien 33(8) of the 1979 Constitution which

prohibits conviciion feor an act or omission which 4id not constitute

an offence when it was committed.

g

23. Soce aection 117 of the 1979 Constitution of Nigeriae.
24, Sce FIFTH SCHEﬂULE T0 THE CQNITITULICON 1979, ELAT I,
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An exemination of the penalty the Pribunal is empowersd to
award alss reveals thoe extent of its oppresive nature., It is a
tniversally accepted principle of criminal sentencing for the law
t: sot the maximun tnmi of inprisonment boyond which the courts
ca not impose, The reverse is the caso with the Tribunal for the
rec wery of public propertys In accordance with section 11(1) of
Dec ~ No., 3 the Tribunal may inposc upch any pordon convicted of
an ¢?fcenece under the decerco g tcerm of iuprisonment not less than

21 Calondar ycars.

Sonetines the extent to which the Military Government is

rreparcd to go in denying Nigeriang thoir inelienable rights is
gt ~etched to wminmaginable linits. Take the case of section 33 of
the 1979 Constitution the provisions of which it docidod to
benovelently prescrve albeit in a diluted forme In this section
is cashrined most of the uwniversally recognised legal principles
which cnsure and guarantee fair hearipng and fair trial in the
adlv’ “catory procesa in any civilised systenm of law. It is really
sall tc noto how the Military Governnent has, by the provisions of
its de«vecs and the tribunals establishod thoereundar rondered these
princip 28 of fairncss largely worthlogs. One of these important
principlc. s provided in scetion 33(5) of the 1979 Constitution
which states that "evory person who is chargoed with a criminal
offence shall bo prosuned to be innocend until he is proved guilty',
It is sal t¢ note that this subsectiopn has been specifically sct
asidc by the provisions of some of the decrcose. Thoe Military ?
fovermpent could have achieved its purposc under the proviso to '
~ 4he subseation without having to ronder it completely nugatory and
superflous, The proviso is to the effect that "nothing in this
scction shall inwalidatc any law by reason only that the law impoges

upon any such person (the accused) the burden of proving particular

facts"®, . |
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The right to fair hearing pro-supposes that when a person
has been arrcsted and charged with a criminal offence he is
entitled uwnder scetion 33(6) of the Constitution to be informed
pronptly in the language he understands, the nature and partieulars
of the offonce and to be given adequato time and facilities for
his defcnce. This principle does not find favour with the Military
Government; witness the countless number of Nigerians who have been
danped into detention all cver the country without having been told
the nature of the offence theoy are being charged with, talk—less
of providing them with facilities for their defencee. An amendment
to section 7 of the Recovery of Fublic Froperty (Special Military
Tribunals) 1984 provides that "where a person is charged with an
offence but the cvidence establishes and attenpt to commit the
alfence he may be convicted of having attempted to coumit that
offence, although the attempt is not separately charged ....."55
Also "vhere a person is charged with an offence undor this Decree
but the cvidence established the Comnission of another offence undexr
this Decrcoe the offender shall not be antitled to acquittal but
may be convictod of that other offcnce eeees’"s Presumably, without |
the nccesaity of franing a scparate charge in respect of the now .
offence! Therefore, the infcerence is that commencemont of trial
by moans of a charge framed in rcspect of cach offence as practiced
in the regular courts Ir n~% 4 nocessary procodural requircment
under the Jecree. .l80 contrary to rulos of covidence the Decree
has rendered admissible the evidence of an accomplice. By the
provision in Iaragraph 6(3) of Part II of the Schedule to the
Jecrece the onus of proving, at any trial, that there was no

enrichnment shall be upon the person charged., Thus an accused
25. Scction Ta(3) of iecovery of Public Froperty (Special Military
Tribunals) (amendnent) (le. 2) Decrece No. 14 of 1984,
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is alrecady presumed guilty right from the opsset.

The requirenent of impartiality in the adjulicatory process
is irrelevant to proceedings boefore these special tribunasls. For
instance, the Special HMilitary Tribunal for the recovery of pnblic
proporty is presided over by a Senior HMilitary Officer to t- rsonsg
accused of committing offencc. wde L'~ Deerece. It turms vu. bhat
the same pevzon who presides over cowvaiction also takes part in
opnfirm‘ng his own decision at the ouprenc Military Council by
virtue of his nembership thereof. This is cantrary to the ruls
againagt intcrest and bias.

Keaawhile the denial of fundamegial rights has reached ite
worgt form when members of a particular politiecal community are
denicd means of ventilating their griovonces or when oven debates
on public igsues of general concern to the CDmunitya'cg dgne at the
risk of falling foul of the law the monent your views happen to
anbarase the governnent no matter how honest and factual such views
nay be. No one will rofutc the fact that the purpose and effect of
Public Officews (Frotection igainst False Lcecuaation) Jocree No. 4
1984 is to inhibit the frecdom of expression in Nigeria. Section ¢
of the Jecree states that "ony person who publishes in any form,
whether sritten or otherwise, any message, rumour, statecment or
report which is false in any material particular or which brings
or is calculated to bring the Fedceral Military Govermnent or the
Government of a State sr Tublic Officer to ridicule or disrepute
shall be guilty of an effgnce". The repressive nature of this
provision lies in the fact that even wherce the statement was not
deliberately calculated to embarrass the Government or any publie
officer once the governnent or public officor is embarrgssed by the
atatenont the offence is committoge Under section 3(1) of the Decree.

26+ Sceo the case of Guardian Nowspapers, Irahbor and Thomag before
the Special Tribunal and lator before the C.d. of Lagos State
(unreported) .
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the burden of preving that the rumour, report sr statcment is
true in every material particular is on the person eharged.
Query a system of law where eriminal conviction is not based on
preof beyond rcasonable doubt and the acousced is ab initio presumed
guilty and the burden of proving otherwise is placed on him instead
of the prosccution. The incseapablce conglusion after cexamining
the procelurcs and provisions of the Jcercos cstablishing these
Special Military Tribunals is that the concopt of fair hearing is
irrelovant in any procoedings before the Special Tribunals.,

Nigeria has lived under State of BEmergency for the bettor
part of its indepondent existence, Juring the rein of Yakubu Gowon

therc were some sporalic arrcsts and detentions without trizl of
Journalists and social critics. But the rccord »f human rights
emasculation of the Buhari/Idingban regine is unparalled in the
history of Military rule in Nigerlia. The situation was so critical
that the usually tinid Nigerian Bar Association desided to ery out
against this"PPC% puoon rights violation. The Bar issociabion

aimed its protestation at the composition and proccdure of the
Specigl Military Tribunals, Thercforc at its 1984 innual Convention

in Lagos the Bar Association passed a resolution calling on members
of the legal profeasion to boycott the Spocial Military Tribunals,
There werc, howcver, sanc scrious digenting vicws from sonc influene
cial nombors of the lcgal professione Tho human rights situation
was quitc chaotice Critiecs of thc Buhari llogine, such as student
bodica, Nigerian Labour Congross, Journaligbts and other pressure
groups were all silenced and suppressed unider the weight of Docree
No., 4 of 1984 and the omnipresent National Jecurity Organisation,

In the mornin~ of 27w 'ugust, 1985 yet another Coup d'etat

took place. .nong the reasons for the change of Governnent, this
time around, was the restoration of hunan dignity and human rights
to Nigerians. The new regine, henlod hy Major—General Ibrahim Be
el A s SsSS ] | S
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Babangida ags the President, ordcroel for the conditional but
immediate releasc of all political (c¢tainees who had not been
convicted by the Spocial Militory Tribunal on Recovery of Fublie
Property. He procecdedl to disolve the tribunals and sct up Review
Pancls to roview the cascs of persons convicted and sentenced to
various torms of imprisonment by the Special Militeary Tribunalse
These Revigw Fanels cre high powored Judicial Tribunals headed by
eminent Judges. The Panel for tho review of cases of persons
convictod by the Special Militaxy Tribunal for the Recovery of
Public FProperty under Jecree Noe 3 is headed by Justice Muhammed
Bello of the Suprame Court. .nother rXsnel to look into the

for the continued incaceration
justification or otherwise/of those persons who are still in
detention and to detomine whether or not they have a case to
answer is headed by Justice Uwaifo, a High Court Julge. Justice
Uwaifo's Panel is also enpowered to look into the cases of persons
convicted under the Miscellanecus Offenccs Jecree No. 20. The
third Yanel is heald Ly Justice aowla — retired Chicf Julge of Oyo
State and is to review cases of persons convicted unler the Exchange

Control (.nti-Sabotage) uvecree No. 7.

in exanination of some of the cases that came before these
ieview lanels will reveal the bizarro and inquisitorial nature

of the proceedings of the Specigl Military Iribunals.

27
41lhaji Wala ububakar and two others appearcd before the
Kaduna Zone of the Special Military Tribungl convencd under the
Recovery of Iublic Froperty (Special Military Tribunals) Decree

Noe 3 of 1984 as ancnled by Decrce No. 14 of 1984, on a charge
of seven counts of alleged offences under tho said Jecree. Alhaji

Wada Abubakar was only charged with Count I, that he conspired with

27« The main thrust of the discussion in ulhaji Wada's case was
derived from the submission of his Counsel - Chicf Bayo Xehinde
{SAN) before the Justice M. Bello Kevicw Panel sitting in

Se -



- 157 =

two others to engage in corrupt practices by accephing a total
swm of WT74,133 as gratificetion from ono sndrew L, Eolmes,

Uirector of Taylor Woodrow (Nig,) Ltd. on account of a agpirach
for thoe congtruction of a New City Centre Yroject in Kano, thereby.

committod an offence contrary to section 1({4a)(d) and pmishable
under section 14{1)(a) of the Recovery of Public Praperiy [3npcial
Militery Tribunale) Joci.>» ‘0R4 s gmended.

Four witnegsges gave evidonce for the prosccubion but only
Mr. Holmes (P.¥W.I) mentioned in his testimony that slhaji Wada
Abubakar had sent for him and asked hip, noney which he Mpr, Holmes
refuged. MNeanwhile Mr., Holmes said he gave money to the other two
aceusod persons at variows times -~ at their request. Mathew
Quoplwie, HS¥ who is F.W.2 said that ho movrely took the astatement
of &lbajl Weda abubgker but did not carry out any investigation.
inother Falice Officer, sbubakar .uhnoed (F.d.3) sald that he
investigated a case of receiving grapificgliog and took statement
fron F.Wel and F.W.4 and png accusod persion, not Slhaji Walda
Abubgkar. ‘

Fron the evidoneg boefore the Tribunal, the offence of
congpieacy cculd not have buon established a3 the principal
prosgcution witness, Mr., Holmes talkel of donand for noney. Lyxom
hin by each of tho accusold persons scparabely not together. The
Police Officers who took astatcomonts and inveatigated the case did

not sdduce any direet cvidence of any offengc;m%ﬂ;'tgﬁg accused -
Llhaji Wads wbubakar, ozeept what thoy reed from the statementa
which wes hearsaye When all the threo accused perscns wore asked
to defend themselves they all gave poaitive ovidence that there

was no agrecment between thenm to take any money from Taylor Woodrow

{Nigs) Ltd, or fronm its reproscutaliwes. dy. Holmos.
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At the end of the trial, the sSpeecial Military Tribunal -
convictod the accused, alhaji Wads Lbubakar not count by count
nor 4id it relate the convictions to the counts of the charge

before the Tribunal. The convictions werc as followss~ .

(1) &1L the mecused percons were convicted of

conapiracy Lo receive 8774,133.00 from Tayloxr -
Woodrow;

£2) doeond sccuscd, idhaji Wada abubakar conwicted
of corruptly cnriching himself of ¥25Q,000 whioh
he roccived aos kick-back;

(3) Socond mccused, ilhaji Wala Abubakar, conviected

of corruptly enriching hingglf of ¥4{00,000 as

gratification. -
In respcet of ecach of the above-mentioned offgnces (not counts)
the accused was sentenced to 21 colemder years in prison and the
gentences wore to run concurrently. In additiop to the sentenge,
Alhajl Wada asbubakar wos slco cxdered to refund ¥350,000 to the
Foldexal Military Governuent “being an amount of money he had

roceived as gratification from T-ylor Woodrow (Nig.) Ltd."

In asking the ievigw Fanol e sot gside the convictiona
agednst the accused, the defence counsol, Mre Bayo Kehinde (SAaN)
gaveo tho following grounds -

(1} The Specinl Military Tribunal crred in law
in convicting the applicant, ilhaji Wada
abubakar, of thce offence of conspiracy with
the others to roecelve the sunm of B774,133%

fronm Taylor Woodrow Ltd, — when no agrecment
between the accused persons, which is the most

inportant dngrediont of the offence, was established
in any way in the ovidenee before the Tribunal.

T
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(2) The Tribunal erred in law when it convieted
the Applicant, Alhaji Wada .ibubakar, for the

offence of (a) corruptly enriching himself
to the tune of 250,000 which ho roceived as

kick-back, anl (b) corruptly enriching himself
by receiving ¥100,000 from Taylor Woodrow Ltd.
as kick back - when the applicant was not given
any opportunity to plead to then or to present
his defence tc then and there was no evidence

to that effect at all at the trial. Because
the applicant was nct given notice of the
offences or charges, 1f any, for which he
was convicted the whole prosgeding of the
Special Military Tribumal and the Convictions

were contrary to section 33(6) of the 1979
Constitution and a gross vioclation of the

applicant’s righte as enshrined therein.

(3) The Tribunal crrod in law in eonvicting the
Applicant for count {1 when the offence charged

is not dcfined. The offencce charged in Count 1
is conspiracy to cngage in "Corrupt Yractices"

contrary to secetion 1(14)(a) of the Decreos
But "Corrupt Practice" is not defined in t he

bDeeree nor in anv written law and therefore
the purporteldl convictions offends against
secticn 33(12) of the 1979 Constitution,

In the circumstonce, thercfore, the applicant has been denied
a fair trial as envisagel by scction 33 of the 1979 Constitution

and the effcet of the irregularity ig fatal to the whole proceedings

which should be declared null and void and of no effect whatsoevere

28
In another case, krofessor Godwin a. Odenigwe was a Special

28. ifhn indebted—io Lawyer Petcor Olumo's discussion of this case
as published in the National Congord of 13/9/85.
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Adviser on Yolitical Affairs to the Presilont and a member of

the Fresidential Task Foree on iice under tho Chairmagghip of

Jr. Unaru Jikko, Minister of Transport. .s a menber of the

Task Force (YIF) Professor Olenigwe recommended one Mesgrs Igyipa
Trading Conpany as distributors of Task Force Hice. He also, on
the instruction of ilhaji Umaru Dikko, the Chairnan signed the
letter of appointnent of Inyita Trading Company as distribytors

of the rice. This Company was supplied some quantity of wice

on credit through Hessrs Yan atlaentic Company, the clearing agents
of YIF, and as at the 313t Jecember, 1983 when the army took over
the Govermnent o debt of 8804,218 to the PIF was still outstanding
against thom in the bocks of Fan atlantic Linmitod. This represeante
the value of 21,164 bags of rice claimed, rightly or wrongly, by
the Company "to be bad, damaged and unfit for human consumption .
No dcocision was taken on this clain and so the dobt still appeared
in the books of Pan itlantic as a debt to Phe Feleral Government,
and so Inyita Traling Conpany was ohliged to pay the agoumt to the
Federal Government.

On 21st March, 1985 rrofessor Olcnigwe was chargced before
the Lagos Zonc of the Special Military Tribunal for the trial
of offences under the Recovery of Publie Property (Spacial
Military Tribunals) Jecrve 1984. The charge was ip the following

terms i—

"That you, ¥rofessor Goldwin Odenigwe, being a
public officer to wit: Fresidential .dviser on

Yolitical uffairs -nl Vice—Chairman of the
Fresidential Task Forcc on KicCeeeso had corruptly
enrichcd yoursclf by defrauding the Foderal Government

of Nigeria's Yresidential Task Force on Rice of the
sun of B804,218.00 .... being the proceccds of sale of
21,164 bags of rice belonging to the Federal Governnent

of Nigeria which you deelarcd or caused to be declarcd
a8 bag, danaged, and unfit for human consumption when

you knew that in fact the said 21,164 bags of rice were

good and were sold for the said sun of H8Q4,218.00 which
Sum yol conuveriud L0 wour OWN USCececes
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In actual fact FProfessor Odenigwe was in no position to
declare any rice bad or write off a lebt owed to the PIF and

no rice had been dcelarcd bad by the YTF though a claim to that
effact hal been put forward by the distributor. So there could
have been no question of defrauding the Pederal Governnent since

the relevant books showed a debt of H8Q4,218.00 outstanding

against Inyita Trading Company. It was proved, during the trial,

that rrofessor Qlenigwe was not a shareholder in, or registcred
co-proprietor of Inyita Trading Company and was not a signatory
to the cheques of the Company. Not surprisingly, Professor Odenigwe

was discharged and acquitted of the eharge of fraul, conversion

and unjust enrighnent,

The Tribunal, however, felt that the IProfessor's involvemant
in the business of Inyita Trading Qonpany was much dedper than
was called for by the normal run of duty. In particular, the
Tribunal tock a very serious view of the fict that the alleged
reason for rocomnending Inyita Trading Conp-ngy as distributors
was to enable the rioc allocated to them to be sold in the Lastern
States whereas all available evilenge showed that all the rice was
in faet scld in Lages., The Tribunal, thereforc, found the Prcfegsor
guilty of "abusc of office", an offenge for which he had not boen
charged and for which he had not been given notice or opportunity
to defend himsclf.

The basis for this offensive and bizarre procelure is to be
found in Anendnient No. 2 tc the Hecovery of Public rroperty
(Speeial Military Tribunals) Jecres 1984 Noe 14. Section 1(4)
which provides as follows:iw

"Where a poraon is charged with an offence

LleEo gggro but thc o %denceugstnb%ﬁihoa
Jocrocm eﬁsa %Ig
cquitt but he 1-133' of that other
O ENCQew s o
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Professor Odenigwe could therefore not be said to have had
a fair trial as thc procedure adoptcd by the Special Military

Tribunal was a violation of section 33(b) of the 1979 Constitution.

Respect for hunan rights and the dignity of nan was said to
be the pivot arcund which policics of the Babangida Govermment
revolvee But is it not hypocritical and subterfuge on a grand
scale for a Military reginme to clainm to be chanpioning the course
of hunan rights? Joes this not amount to a negation of its very
naturc as an autocratic and dospotic regimc that came to power
through the barrel of the gun? KReecent happenings have justified
this kind of cynicisn in Nigeriae. Inspitc of its profcssed respect
for hunan rights the Babangida Adninigtration has not thought it
fit to abrogadc thosc dcerces for which it toppled the Buhari
Administration. Does this developuent not justify the suspicion
that the abrogation of Jecrce Noe. 4 of 1984 was onf? §B§§f}?§f y

over the Nigerign Yress in support of the Government's deception
gamg?
A clear confirmation of thesc fears was the recently announced

amendnent to Decree No. 2, 1984 Stote Security (Uctention of Persons)
Amendnent Decrce 1986. The nain thrust of the amnendment is to have

increased the pericd for which a person can be detained without
trial fron threc nonths under the Buhari regine to six montha, And
wder the 1984 Decroe the power to detain under the deocree was
excrcisable by the Chief of 3taff Supreme Headquarters alonoe But
ney “ eoruiilon to this the Inspgctor—General of Yolicc can also

excrcise this power.



CHAYTER EIGHT

CONCLUS 10N

The essay started off with an attenpt to highlight
the futility of giving a gencralised doefinition for a concept
such as fair hcaring which is vast anl Gonstantly ever expanding.
The thinking was that any definition proffcered would only be wnduly
restrictive thus impugning upon the vory resilent nature of the
concepts Rather a pragnatic approach was adopted whercby all the
known constuents (rules) of the concept were analysed and examined
throughly thereby onabling an insight into its naturc and oharaoto-{
risticss This led to the conclusion that the concept of fair hearing
wos different from kules of natural justice with which it was sometineg
erroneously confused. It had been shown that fair hearing was a
much wider concept and in fact natural Justice was just a set of
rules that evolved within the historical development cof the concept
of fair hecaring.

The whole ganmut of the Nigerian Legal Systen was subjected to

intensc analysis the intention of vhich was to determine to what
cxtent fair hearing was reflected and applied. The fact that the
Nigerian Legal System is a lderivative fron the cormon law systen

of the castvhile colenial nasters made it imperative to start the
analysis with particular reference to the common law jurist'® own
contribution to the develcpnant of fair hearinge

. R SR o Their contribution was incontros

vertibly spectacular in that it has, anongst other things, demona-
trated unoquivocally the futility of studying law by refcerence to
its formal content alone. It was in the comwion law courts that the

concept of fair hearing hal becen translatced inte a concrete normative

e justiciably applied in Ccurts of Law., It was also in the

ormen law esaws te that the nogt snoctacular expansion of the scope
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of the concept was witnessed. It had been demonstrated that fair
hearing developcd from a sinple rule of procedural fairnges applicable
to courts of law anl similar judiecial tribunals to a requirement
of fairness applicable tc adninistrative tribunals and other bodies

that were anything but julicial,

The nost sig “ficant cxipressicn of the universal nature of
fair hearing was g recognition by supra-iuabtional bodies such as

the United Natione, the Ewropea Conmission on Human Rights, the
Orgenisation for African Uni%y. It had been shown that these

intermational organisations had given full cxpression to the concept
of fair heoaring in thei: various charters, Jcclarations and Conventiong
in parallel with human r. -hts. Thc concopt having been so universally
recogniscd it beeanc fashirmable for all mcdern nation-states to
incorporate it into their n:_tional constitutions as one of t he
fundamcatal human rights lceorving special protection. With the
attainment of political indepeilence in 1960, Nigeria pronulgated a
Constitution the principal fecaturc of which was the entrenchment

a““’f}gat which Fair Hoaring

of a chapter on fundanental hunman rights
was promincnt. The liscussion centrcd around the provisions of
section 3% of the 1979 Constitution with of course numcrous references
to provisions of previous Constitutions on the concept. This had

to be so not cnly because the 1979 Constitution was the most recent
but it was 21so the nost comprchensive in its provisions relating

to the concept of fair hearing. In order to achieve clarity of
presentation section 37 was divided into two; fair hearing in

civil proceedings and in crininal proeccedings, thus naking two

separate chapters: (3 and 4), The discussion 1in relation 4é'criminal
procoedings was neant to brizg ouv iLhe nature of the principles
gnshrin~1 i» ~ubsection 4 to 13 of scction 33 and to cxamine their
efficacy in order to sce the cxtent to which thoy strengthened fair

hearingz. The conclusicn reached was that on the whole these
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principles were adequate to guarantee fair hearing o accuged

persons. Any shortconing could therefore be attributed to the
individuald judges owvn pereeprtion of these principleg in relation
to thelr applicaticn in particular instonces. In addition to
those prineiples traditionally asaocistod wifhh 4he cogoevt of
falr hoaring section ~7 of the 41979 Constitution provj;aad now |
procedu;'al safeguzrds tha'i were hithoto unknown. For instanca, .
gubsection (7) of seciion 33 has nade it a dubty upon Courts of law
to keep rocords of criminal procgeldings and the accusced person or
any person in his behalf would be entitled to obtain copies of the
julguont within seven dnys of the conclusion of the cases This
was an wequivocal indicention of the estceom with which thé conceph
of fair hecaring wes viewel In Nlgeria, The ponprohensivenegss of
thg provigions in gubsection {4) =mnd (6) of section 33 was also

.a mark of respect for the concept of fair hearing and a recognitiom

of ite importance in guarantecing €air» criminal trials.

Likowlse in c¢ivil proceoedings, the provigions in subsection
1e3 of scction %% were equally mmgquivocal in ensuring procedural
faimess. A person was entitled to a fair hearing in nmatters
affooting his civil rights or obligations. This right was protocted
whather the procecding was against or by an individual or any
govermment or other authority. Jubsecticn 4 had alse made it a
reguirement of fair hearing that the court or tribunal that waa
to deoide must necessarily be an independent and impartial once.
Indepondonce of the judiciary wes thus made an inherent part of
the ooncept of fair hearing. In lime with this approach, therefore
ipdopendence of the judieiary was treated throughout this cssay, as
a roguircment of fair hearing, the absence of which would be a
nogation of the eoncept of fair hearing within a lcgal system.'
Though studies had shown ihat o Jggerian judiciary had always
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been independent yet certain weaknesses in the system had been
identified. Por instanoe, the conposition of the Federal Judicial
Servieq Commission whieh was responsible for appointment to judicial
offices was found to be defective in pany respects. The present
compositicn under the 1979 Constitution had shown a preponderance

of political appointccs thereby naking interforence by the exocutive

arm of the govermment possiblo.

Howevor, it was the contenbicn of this writer that structural
- safoguards alone were not enough te guarantiee independence of the
| judipiary, rather adegquaste training, persongl intergrity and the
judge's own perception cf the strategic importanca of his office
would be a stronger armor against any pessible intcrference with

the indepondenoce of the juldiciary.

Determination of questions offecting a person's eivil rights
and obligations by bodies or authoritics that werc not strictly
courts of law or tribunals had been sceen to Yo a reality of modem
governuents. In recognition of this reality scection %3 had placed
a duty upon such bodiocs to cobserve all the principles of fair hearing.
Gubgection 2 (a) ond (3) statod thot law adninistering authoritios
nust provile for an ocpportunity to persons whose civil rights or
obligations would Lo afizcted by its deceision to nako repreacntaxibn
to it and that its deocision shoull not he made conclusive and f£inale
A1l these were justifiable extensions of fair hearing to covor new
grownds. an import-nt inncvaticn in subsection 2(b) of scction 33

was to hatva male an appeal a right and 2 requirencent of fair hearing.

In the treatnent < %he constituents of fair procodure particular
attention wns paid to decisions of Nigerjan Gourts, cspccially the
Suprene Court, This was neant to bring out into sharpor focus the

exact attitule of the Courts to the comstibuticngl provisions in
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respect of fair hcaring. Overall asscssnent revealed a readipess
on their part to give full vent teo the rules of fair procclure

egpecially where the lecision of an admjnistrative body threatened
the civil rights cr obligations cf 2 citizen. In this connection,
notiee nmust be taken of the highly crudite deecision of thg Supreme

Court in the recent %€ f Ircfosscrs Olaniyan, Olawoye and

——— e

DUROJLIYE ve, UNIVERSITY OF L..GOS COUNCIL, in which the henourable

court held that "the principle of cterngl justice" dictated that

a servant could nct lawfully be disnissgd without first telling

him the allegati ng azainst hin and hearing his defencg or explanatbion
therofqe. This commendable pesturce notwithetanding, nantion nust

be nade of the ocecasicnal unluc legalisn exhibited by the Supreme

Court in scne of itc decisions.

The extent of the csteen with whieh the concept of fair hearing
was held under the Nigoerian Legal System should be seen through the
exceptions the law provided tc it. While discussing 'dtatce lrivilege?
or 'Erivileged Bvidence' it had Luen shown that the position of the
lay was very unsatisfactcry prior to the 1979 Constitution. Section
22(3)(b) of the 1963 Constitutiva dealing with private disclosure
of evidence appliol only to civil proccedingse In other words,
undor the doctrine of State Irivilege, a docunent could be totally
exeluded from examination by the court ¢ven wherc its production
would be vital in provinzg the innocence of the accuscd persone
Phig, certainly, was a denial of fair hearing. The ccurts did
" met hegitate to @sy so vhonever occasion warranted. Justice
Agula (retired) of the Ibadan High Court, when dealing with
gection 219(1) of the Iwilcnce .act, which stated that a Minister

or Governor night object to preduction of a document whero it was

e - S i R -

1o (1985%) S.C. 53/7/1985 unreported,
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in the public interest so to do, held thot such a law was
inconsistent with the constituticnal risht to a fair hearing%

Bvon the Supreme Court had reecsniscd the inconsistency of
gsection 2169(1) and (2) ¢f the Bvilenco act with the doctrine
of fair hearing when it dgcided that the privilege was nct
absolutc and that such evilence could be heard in priv:;to”.

But the najor denerit of the Supreme Court's decision was

that it fell short of “leclaring the relevant provisions of

the Bvidence .ict as null and void »n grounds of the glaring
inocnsistency with scetion 22(1) of the Constitution. Happily,
the position had been rodically inproved undor the 1979 Consti-
tution in that private disclusure under sgction 33(13)(b) was
nade applicable not only in civil but crininal proceelings as _
ugﬁ.. On the bagis cf this significant inprovenent, therefore,
ong could posit that secticn 299(1) and (2) of Bvidence ..ct
bad been rendered superflcous. This nuch was implied in tho

declision of the QOyo Statc Hijh Court in Oluluids ve CONCORY ZFigs
4

NIGHT4 LIMITEY.

Uader the decctring of 3taxte Imnunity a person could be Cenied
a fair hearing ¢r a hearing ot all, in a case where the Govemmnent
was the defen:lantb: rrior to the pronwlgation of the 1979 Consti-
tution a pereon cculd procecd againat the govemnent only by neans
of Petition of Rights Lct, It hal been shown in the chpaier dealing
with State Imnunity that the Yetition of Rights et was a picce of

legislation renirecceat ol a nornachical governnent hence a nmisnoner

2. HAMEED 4i.M». ve B.LOGUN (1970) unreported.

3. AFRKICN FPKESS LININZ) v. THE ATTOKNEY-GENERAL OF U33TERN STLTE
(1965) i1l N.L.R. Scc p. 125,

4o (1982)3 N.C.L.ite 434

5S¢ Sce Bei. SHITLA-BEY v. Fusiicd FPUBLIC SEIVICE COMITISSION
(1981) 1 5.C. 4C, 53,
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and an aberration in a Republican system like Nigerias The
subnission nmale therein was that though the 1979 Constitution
hal not expressly repealed the PYetition of Rights .ict yet an
exanination of its wvarious provisions would lead one to conclude
that it had been repealed by necessary inplications This was
buttreaged by the provision of gection 6(6)(b) which extends
the judicial powers of the Feleration over matters between
persons or between govemnent or authority and any person in
Nigeriae ilso in support of this submission decigions of wvarious
courta including the Supreme Court were citeds. The persons who
would enjoy immunity from lsw suit were cxpressly mentioned in
gegtion 267 of the 1979 Constitution and ingluled the President
and his Viece, State Cuv.inor oud his Jdeputy. Bven in respect

of those the imnunity was linited to the period during which
thoy were performing the functions of their offices. This ncant
that they could be procceded against the momont they ceased to
hold office.

The offence of contenrt is one which 1s sonctimes regarded
a8 an excertion to rules of fair hearing. However, it had been
aatablighed through casc analysis that whenever a Court decided
to invoke itas power to punish for contenpt the requirements of
whou}‘mg nust not be lightly disregayded. In other words the
judgo against whon the contenpt was committed nust not try the

case but rcfer it to another juldge for tria.lz

Tho most inopportunc period in the history of the concept of
fair hearing, indeced all hunan rights, in Nigeria, was the Buhari/
Idiagbon interegnune. That rcgine would go down in history as one

6. Sco RANSOMB~KUTI v. oTTOKNEY-GANERAL OF NIGEKIA (1985)2 N.W.DRe
211 (Supremc Court), s

T. AWOBOKUN AND ANOL. v. TOUN LOSYEMI. (1968) NM.L.K. 289
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during which all the fine democratiec norms existing in Nigeria
were thrown overboard. It was a regime ehiracterised by a wanton

resort to ad heminem legislation, detentian without trial and
trial, if any, by kangaroB type tribunalsl The regime was alsg
marked by frcquent usc of ex post facto legislation. 4s a majter
of fact another dimension wars added to the naturg of rctroactive

legiaslation whereby it was being used as a tool to invalidate
the actions of the prov ouws civilian rulgre d‘ran though these
actions were quite lawful at the time they were committed.

The administration r’ justice saw its darkest days during
this regime. Tribunals wor~ created to adjudicate breaches of

the newly created offences. These tribunals were for the most
part manned by persons that lacked any judicial training whatsoeverg

|
Trial beforc these tribunals was no more than a drama played by :
the prosecution on its own stage where the accused persons were ‘
mere spectators. The deccisions of these tribunals were characterised
more by their inhcrent inconsistency and illegicality than by the |

quality of justice contained herein, Frinciples of procedural
fairness werc thrown to the winds znd the onus of rebutting a
presunption of guilt was on the accused person who had already

been denicd cxcess to documents and other facilitics for the

preparation of his defence. There was no appeal against judgments
of the Military Tribunals cven though somc of them were cmpowerod

to pass o Jdcath scntonce. In short, fair hearing become an

aberration before these Military Tribunals.

The judiciary as an institution, coxporicnced its most trying
moments undcr the Buhari/Idiagbon regime, The assaults on the

independence of the judicinry and its sanctity knew no bound,

In addition to freguent use »f legiglative adjudication through
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the promulgatien of ad heminem laws, decrces such as Decree Fo. 1
wore enacted in order to preclude Courts of law from entertaining
any questions as to the validity of any decree or edict. More

montrous was Supremacy and Inforcement of Yowcrs Decree Noe. 13 of

1984 which prccluded any legnl proggedings to questions any act,

matter or thing done or nurported to be done under or pursuant to

any decree or edict, and if any such proceedipgs wcre instituted

before, on or after the comnenoemgnt of this decree the procceding
8hall abate, be discharged and made void. Furthermore the Decree
gtated that anything done or te be done in pursuance of any decree

or an edict which contravened any provisions of Chapter IV of the

1979 Constitution dealing with Human Rights should not be inguired
nto in any coprt of law. Ir addition to the wanton erosion of its
JWicial powers, tho judiciary was also not spared from the
rotrychment propensity of the Buhari/Idiagbon regime. This
dastarily stitc of affairs was aptly summed up by a judge of the
Federal purt of Appeal whan he said th-t "on t¥he question of civil
libertics, the law courte of Nigoria mus® as at now blow muted

8
trumpots™.,

Howecver, averything was not lost as far as fair hearing is
concerned in Nigerin ns there is still a silvor line in the clouds.
A very encouraging notc has " been sowndcd by - IRIKUFEB, J.8.Ce
in ARICRI v, ELEMnghero the eminent Judge said that fair hearing

under the relevant jrovisions of our Conmstitution is not negotiables *

8. For ideneka ademcla, J«C... in WillG GHING-Y.O v, CHJZ¥ OF JT.2=»
(1985) at p. 148. -

9 (1983)1 3.C.L.Rula’ e
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