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NE N I

Human Rights or what is commonly referred to as
fundamental rights has become the most important or
sometimes the most controversial political or
constitutional concept of the twentieth century and is
destined to take us into the twenty first century. From
the 19th Century various movements have sought ways and
means in which the powers of the state's machinery could be
curtailed to safeqguard the interest, liberty and freedom of
the ‘ndividuals. The writings of the various philosophers
and thinkers of the 17th and 18th century provided an
invaluable source of materials to draw from.

The constitution of the United States of America 1787
becane the first constitutional and legal document which
provides not only a definite expression to this concept of
"rignts" but also established institutional structures and
machinery for giving them practical effects. With the
benefit of the United States experience subsequent emerging
nations attempted in their variety of ways provides for
these rights as a bulwark against state power. These is
however no uniformity in these attémpts perhaps because the

historical experiences of each nation varies in accordance

with its own personalities.
To further compound the already difficult situation
human rights as a political or legal concept was elevated

from being a domestic or municipal subject matter to the



realm of international law. In other words human rights
has lbecome a subject of international law capable of
enforcement against an erring states under the rules and by
international institutions. The idea that an individual or
a citizen could be made a subject of international legal
instrument a completely new dimension to the enforcement
complaxity.

Nigeria as a member of the international community and
many institutions could not be insulated from these
development in the international law arena. On the eve of
its _ndependence various forces spearheaded by minority
tribes sought and obtain a consensus to include a chapter
on the fundamental rights in it's 1960 independence
constitution. Such inclusion was considered as a
protection against the possibility of domination and
oppression of the minorities by the majority tribes who
controlled the machinery of governance., All the subsequent
constitutions have repeated substantially the provisions of
that chapter.

The 1963 Republican constitution even though has
severed the constitutional umbilical cord linking the
British Crown with Nigeria, nevertheless reproduced in
substantial portion the chapter on the rights. Although
the 1979 constitution was held to e a "remarkable -
departure" ffom the 1963 framework, the view at least in

respect of the fundamental rights is erroneous because the



: dlfference between the two constltutlon is very slight. In
consequence theljud1C1al dec151ons of the courts under the
1963 constitution to a large extent equally apply with full
force under the 19795 constltutlon..' | RO
<+ The military intervention in 1966 .halted the
'eon51derab1e advance made by the ngerlan courts in the
development and concretization of the Human Rights norms in
our legal and politioe; culture. The 13 years of military
rule (1966 - 1979;”dee££oyed almost completely the little
human rights culture which the country had developed. It
thercfore became imperatioe;.with the advent of the 1979

constitution, for the country and the legal system to learn

afresh the culture of human rights in its understanding and

“g;respect. The courts, which were emasculated by the various

g;;millLary decrees lncludlng the usual ouster clauses over

- the period in questlon have to learn the exercise of their

Affnew found powers which they have not evcoked in more than a

The second attempt as constitutional democracy was

; wrudely ;pterropted_bg_}he military take over of 1983 on the
Jiesimple:ekcoee of Eﬂe‘eivilians "mismanaging the country's
_:ieconomy." The second coming of the military spanned over
~+a period longer than the first:eipefience {1983 -~ date
*?(19“) and intreoduced into the country's polltlcal and legal
culture two 1mportant concepts: self succession of an

“f‘fincumbent head of state and human rlghts abuse in its most



extreme form.

The Babangida/Abacha military regimes will go down in
the annals of Nigerian history as the most brutal military
oligarchy Nigeria had ever experienced with the later
attaining the status of what one could safely referred to
as ‘Dictatorship’'. The country's agony under Abacha was
only brought to a halt by the demise of the dictator and
the advent of Abdulsalami Abubakar.

General Abubakar's military administration set a
transition programme in motion where ultimate objective is
the return of the country to constitutional rule on May 29,
1999. It is hope that the country could now have a third
trial at constitutional democracy and seek to develop Human
Rights in its legal and political culture. It seem to me
that there is the last opportunity for the nation to make
a successful constitutional democracy and imbibe it in our
legal system,

OBJECTIVE AND SCOPE OF THE RESEARCH

In view of the hazy and imprecise nature of Human
Right and the controversies surrounding the operation of
the concept, differences have merged in various
jurisdiction as to how best to codify, protect, advance and
enforce their legal efficacy. It is therefore necessary to
determine from the onset the objective of the research.
The main thrust of the research is to clear the haziness or

bring to a fore the multidimensional nature of Human Rights



not only from the realm of municipal laws of Nigeria but
equally from the international law perspective. In the
context the contempt in perspectives of Human Rights
especially from the Human Rights especially from the
philosophical standpoint of the concept.

Another important objective of the research is to
consider, albeit historically, Nigerian experiences in the
operation and enforcement of Human Rights during one brief
experiment at constitutional democracy. While the bulk of
the research is devoted to the country's experiences under
the 1979 constitution, this is not however to
discountenance in any manner the country's experiences
under the 1960 and the 1963 Republican constitutions
especially in the context of judicial decisions.

The discussion will generally focus on such issues as
the theoretical framework of these rights, their
codification in the 1979 constitution and the scope of the
various limitations placed upon the exercise of these
rights.

Generally matters of human rights interpretation and
enforcement to a large extent may.depend upon the level of
judicial activism of the courts. In otherwords sometimes
enforcement of human rights may partake or encompass the
political, social, economic and cultural values of a
soc'.ety depending on the level of its advancement and

sophistication. It is imperative for a research of this



nature to examine the decisions of the various Nigerian
courts and determine whether the courts were influenced or
guided by some of these parameters in the exercise of their
adjudicatory powers. The discussion of this segment will
be <viewed through the prism of the Anglo-American
jurisprudence in view of their immense constitutionai
experiences in the area.

It is absolutely imperative to consider human rights
from a broad perspective. This is because the dimensions
of human rights have been shifted form the political to
social and economic realms. The anchor upon which this
shiftr was predicated was that political rights in
themselves were meaningless without creating the
appropriate or necessary condition for their enjoymént or
exercise. While it is not the main issue for discussion in
this research 1 shall examine briefly some aspect of these
so-called social and economic “rights" as found under
chapter II of the 1979 constitution.

In view of the complex nature of human rights as a
constitutional concept and the scope of its operations
especially in the context of* their constitutional
restraints, this problem has proved to be a thorn in the
courts flesh. The central issue for the courts
determination is the scale of balancing the individual
rights against the state social or societal rights. The

research will delve into the slippery area with a view to



establishing whether or not the courts have established any
objective criteria for such determination.

The military in Nigeria have over a period of time
becone a potent political force. 1In fact the military have
been in government for much longer period than over two
trials of constitutional democracy. Therefore it is
impossible to undertake any research on Human Rights
without devoting a significant part to the military rule,
and this work is no exception. In consequence the impact
of military rule on civil and political liberties of
Nigerian citizens will be considered at length. In Nigeria
we had at one time been "privileged" of being rule by a
military government whose '"professed" philoscphy of
governance was "human rights". This research intends to
unecrth the myth surrounding that proposed pelicy and
compare it with the reality of what was obtained.
RESIARCH METHODOLOGY

The principal source of materials for this research
are textbooks, journals, law reports, pamphlets conference
proceedings (both national and international) Human Rights
gro.ips most especially the non-governmental ones, the
cen.ral anchor of the entire discuss in will be the 1979
constitution and the analysis of the research will be based
upon authoritative expositions, propositions of respected
and universally acclaimed authors and jurists of

contemporary political and legal philosophy especially on



humar rights jurisprudence, judicial pronouncements by the
highest courts in some of the Anglo-American jurisdictions
and ¢11 the superior courts of Nigeria and where necessary
inte:national institution were they safeguard or enforce
humar rights.
ORGANIZATIONAL STRUCTURE

This research 1is essentially divided. into six
principal chapters with Human Rights as the common thread
not only binding them but equally but also establishing a
the parameter of putting tocgether the entire jigsaw puzzle.

The first chapter is a general introduction to the
enti-e research. It considers a general background
information on the importance of Human Rights in the
political and legal culture of the 20th Century. The
chapter set the ball rolling in defining the objective of
the entire research seeks to achieve. In order not to
leave any matter to speculation the chapter defipes in
precise and crystal the scope of the research. This is
necessary because human rights concept is so amorphous and
it transcends most of the political realm which precipitate
its advent in the first place. The chapter further
considers the methodology the research adopted and the
materials used. It finally considers the structure and
order of the presentation or sequence the research will

take.

Chapter two deals with the complex issue of the



concepts of human rights. The “chapter traces the
historical evolution of human rights and its influence on
the global constitutional development of emerging nations.
Further the contentious issue of the of human rights as
advanced by the various philosophers and political theorist
wil! set the agenda for discussion in this chapter. The
scope and nature of human rights for the remaining part of
the research will be determined by the discussion here.
Humin Rights under international law will be core of the
dis russion of chapter three because of its relative and
glooal importance. Human rights under the rules of
intaernational law have recently assumed an important role
to “he extent of regulating the relationship between states
and in some cases the basis of United Nations economic
sanction against erring states.

Chapter four is essentially one of the central point
of the entire research work. The discussion commences with
the historical circumstances of what gave rise to the
intlusibn of a chapter on fundamental rights in the 1960
Nigerian independence constitution. The inclusion of such
a chapter being an innovation cergain constitutional
concepts for its successful operation were necessary There
are constitutionalism and separation of powers. The
meaning, nature and their codification under the 1979
constitution provides the necessary foundation in this

Cchapter. A detailed examination of chapter IV of the 1979



constitution is made especially in the context of their

mitations.

(e

l

Chapter five considers in general and specific terms
the role of the courts in enforcing human rights in
Nigeria. Practical questions, issues and cases that came up
for determination by the court and form the backbone of the
discussion in the chapter. The interpretation of
excieptions especially of section 45 vis-a-vis sections 34 -
38 will be made.

Chapter V centrally considers human rights under
military governments in Nigeria. This will spanned through
considering questions such as the legal and constitutional
implications of military takeover, rule of law under the
military and the impact of military rule on civil and
political rights of Nigerians. The nexus between the long
years of military rule and the risk and advent of human
rights groubs as advocate and guardian of democracy. The
final part will conclude on the note of observations or
firdings of the research and some suggested

retorms/amendments in certain areas considered necessary.
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CHAPTER TWO:

HISTORICAL EVOLUTION OF HUMAN RIGHTS



INTRODUCTION

Following the rise of political ideology especially the
political philosophy of liberalism in western Europe in the
17th and early 18th Century the contributions of the great
philosophers and thinkers provided an immense source
materials to draw from in fashioning out framework of
government ér constitution. In tracing the historical
evolution of human rights one could neatly divide the
historical pericds to correspond to the experiences of the
then great nations of Europe and America and other
subsequent development of the concept. These countries are
the Great Britain, United States, France, International
Conventions, Declarations and Treaties including the
relevant regional instruments.

UNITED KINGDOM'S BILL OF RIGHT

Perhaps the first known or recorded instrument of
human civilization, on "rights" is the Bill of Rights 1688.!
The English Bill of Rights is in a form of statute and
because it is a statute it is part of the law of England.
The historical account o¢f what gave rise to the
codification of the statute is a good example of the way in
which a particular incident may precipitate a generally or
even universally accepted norm or model.

The Bill of Rights was part of a major settlement

For the full text see Halsbury, Statutes, 3rd
edition, Vol. 6, p.489.
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between the Crown and Parliament consequent upon the
struggles of the Stuart peried. Like the Magna Carta, it
is primarily a demarcation of powers but it alsoc contained
general principles of state policy and law. Some of these
have come to assume universal significance e.g. the
prohibition of illegal and cruel punishment was to appear
in many other context including the Universal Declarations
of Human Rights. The English Bill of Rights has inspired
more sophisticated developments in other countries. ,

The English Bill of Rights although not detailed in
form covered a wide range of subjects, from taxation,
spending poﬁer, standing army, to the right of petition,
freedom of election, freedom of speech, trial by juries
etc. Essentially the document severely curtailed and
restricted the powers of the Crown (hitherto exercised by
means of prerogative writs) in matters of imposing
encumbrances on the «c¢itizens directly without the
authorization or consent of the parliament, It is worth
noting to guote the last paragraph of the English Bill of

Rights thus,

"And they [parliament] do claim, demand and insist
upon all and singular the premises as their undoubted
rights and liberties and that no declarations,
judgements, joinings or proceedings to the prejudice
of the people in any of the said premises ought in

any wise to be drawn hereafter into consequence or

example.,.."”

13



The tltle of “the bill cdnveys in graphic terms the

':1ntent10n of the statute in the following words,

“"An Act declaring the rights and liberties of

the subjects and setting the succession to the :  S

CrOWIl.

There is ﬁbx.éainséying that the bill clearly

}.establlshed that the Crown does not enjoy the so called

"divine right to rule” as justlfled by earlier philosophers
”i-]ike Hobbes. The bill essentially provides that the powers
'&y of the Crown could be restricted, controlled and superv1sed

a{j by the commoners through form parliament i.e. directly

‘fif elected representatlves of ‘the pecple.

:._.-.) 1

LIThlS hlstorlcal epoch paved the way for subsequent

0

" nations to borrow in part the English experience. Perhaps "
" the next important country to attempt the codification of
.hﬁﬁan'tights in their instrument of governance, althcugh

without much success, was France

2.3 FRENCH DECLARATION OF THE RIGHTS OF MPAN AND THE CITIZENS

L1788 el

w“' The historical ékbérleh&éshlﬁhaéu.ié& .éd .thé“.éréséﬂ
”fftjDeclaratlcns materially differs from that of Great Britain.
f;;The French Revolution of 1769 saw the overthrow of the
. ;Barbourn dynasty and 1lts replacement with a people- llke-
Lf_orlented system after a long span of virtual anarchy in the
fécountry. .In consequence.the:éoﬁntry had a chequered and
iturbulent history since the Revolution. In fact it was not

~;@:until 1789hthat_some semblance of normalcy'ahd”order was




restored i.e. after the rise of Napocleon Bonarparte.

The French Declaration of the Rights of man and the
citizens was codified as an obvious reflection of the
ideals behind the revolution. The declaration is a fairly
complete code of the principles of constitutional
government and the rule of law, and it is the first of its
kind. There is no doubt that if it was not misused by the
ideology of liberation it could have been a remarkable
improvement upon the English Bill of Rights.

The Declarations provides for such things as equal
rights and freedom of citizens, the purpose of all civil
and political associations being the preservation of the
natural and imprescriptible rights of man, which were
define as liberty, property and resistance to oppression.
The document also recognized that the sovereignty and all
authority emanates from the people and therefore provides
for the liberty of the citizens, prohibition of acticns
hurtful of the society, effects of legislation on citizens,
prehibition against accusation, arrest or imprisonment
except as determined by law, protection of opinions
including religion opinions etc.?:

In spite of its shortcomings the Declaration was to
influence many constitutions of the parliamentary type of

the 19%th Century and later in Europe and Latin America.

2 For the Full text see BASIC DOCUMENTS ON HUMAN
RIGHTS ed. lan Browlie (1971) pp.8-10.
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The Declarations was affirmed in the preamble to the French
Constitutions of 1946 and 1958 i.e. the Fourth and Fifth
Republic Constitutions respectively. By far the most
important experience of a country, which was to have a
profound influence and impact on the shape and character of
the constitutions, especially on human rights, and other
internationai instruments of many countries to date, was
the United States. This makes it necessary to examine that
country’s experience in greater detail.

HUMAN RIGHTS UNDER THE UNITED STATES CONSTITUTION

The historical epoch that led to the evolution and
codification of human rights under the United States
constitution need to be recounted her in greater detail for
two principal reasons. Firstly the United States
constitution has after over 2 (two) centuries of operation
continued to fascinate emerging nations and is mostly used
as a anchor upon which the constitutions of those countries
were predicated. Secondly the United States constitution
was the inspiring document which largely crystallized into
the 1979 and now the 1999 Nigerian constitution, the
central feature of this research work.

In 1774 the British government imposed tax legislation
on its 13 American colonies to which there was a widespread
opposition. 1In the same year Samuel Adams, a member of the
Massachusetts House of Representatives, arranged a meeting

which all colonies were invited to send representatives.

16



All the colonies except Georgia attended and the meeting
was styled the "First Continental Congress of 1774." The
congress took place in Philadelphia between September and
Octcber of the same year. The Congress passed 10
Resolutions which in effect summarized the RIGHTS the
colonies felt were BASIC to their existence which they
felt Great Britain violated. This "Declaration of Rights"
perhaps is the first attempt by a nation (baring Great
Britain) or group of people to seek for a protection or
enforcement of rights to be guaranteed under a codified
- law. It is significant to mention that of the ten [10]
resolutions five [5] involved rights, liberty or freedom of
the pecple in the colonies.

These include among others:
: i That they [the people] are entitled to life, liberty

and property and they have never ceded to any foreign

power whatsoever, a right to dispose of either without

consent.

L]

2. That our ancestors, who first settled in these
colonies, were at the time of their emigration from
mother country entitled to ALL RIGHTS, LIBERTIES AND
IMMUNITIES OF FREE AND NATURAL BORN SUBJECTS within
the realm of England.?®

3. That by such immigration they by no means forfeited,

surrendered or lost any of those rights, but they

All emphasis supplied

17



were, and their descendants now are, entitled to the
exercise and enjoyment of all such of them, as their
local and other circumstance enable them to exercise
and enjoy.

4. That the foundation of English liberty and of all free
government, is a right in the people to participate in
their legislative council...

D That they have a right to peacefully assembled,
consider their grievances, and petition the king; and
that all prosecution, prohibitory proclamations, and
commitment of the same are illegal.®
At the tail end of the resolutions the delegates

affirmed their claim to all these rights and insisted that

these cannot be legally taken away or abridged without the
people's consent or their representatives in their several
provincial legislatures. The delegates further threatened
to impose, what in the present day parlance be termed,
economic sanctions against the British government, if thgir
demands were not met. The demands were principally reduced
to 14 items. The British government failed to act on all
those resolutions and refused to satisfy the demands. 1In
fact they made it clear that they intend to rule or‘'govern

the colonies by force.

This led to scme military skirmishes and major

For a detailed historical discourse of this event
see Fisher, 5.G (1897) "The Evolution of the
constitution of the United States”.

18



military engagements between the British troops and some
American rebels led by George Washington. The British
forces suffered major reverses and this led to the spread
of the idea of independence. Richard Lee's proposals for
independence and confederation was passed by Coﬂgress.
Subsequently five people were appointed to write the
documents. 'They were John Adams, Benjamin Franklin, Thomas
Jefferson, Robert Livingstone and Rogers Sherman.
Jefferson however did most of the writings and his draft,
with some changes, was signed by members of the congress on
August 2, 1776. The central theme of the entire text of
the Declaration of Independence , like the declaration of
rights, was the right of citizens which they possessed in
a state of nature. One of the famous quotation from the
independence Declaration was,

"We held these truths to be self evident, that
all men are created equal, that they are
endowed by their creator with certain
inalienable rights, that among these are life,
liberty and pursuit of happiness. That to
secure these right, governments are instituted
among men, deriving their just powers from the
consent of the governed, that whenever any
form of government becomes destructive of
these ends, it is the right of the people to
alter or abolish it and institute a new

government..."

It is surprising to note that despite these eloquent

19 .'5,,‘{"‘
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declarations about natural rights of citizens in the
colonies (which was the basis of the declarations) the
article of confederation which formed the foundation or
framework of government makes no direct reference to the
rights. 1In fact the only references to anything connected
with the rights in the entire document could be found in
Article III.

After a brief trial with the Articles of Confederation
it was discovered that it had several flaws which made it
impossible to form a basis of a common viable government.
It became necessary to urgently either to fashion out a new
legal document to substitute the Articles or medify it to
plug the newly discovered pitfalls.?

On February 21, 1787 Congress recommended that a
convention be held at Philadelphia and all the states
except Rhode Islands appointed their delegates. The mandate
of the convention was expressed to be

"

.... the sole and express purpose of revising
the Articles of Confederation and reporting to
congress and the several legislatures such
alterations and provisions therein as shall
when agreed to in congress and confirmed by
the states render the Federal Constitution

L]
adequate to exigencies of government and the

preservation of the Union..."

See generally Burdict, C.K. (1922) The law of the
American Constitution: Its origin and Development.

cf Andrews, C.M. (1924) The Colonial Background of
the American Reveolution, Yale Univ. Press.
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Instead of revising the Articles of Confederation as
stipulated in their mandate and as advised and directed by
congress, the delegates fashioned out an entirely new
constitution. Some writers criticized this action on the
ground that the convention had no legal authority to do

what it did. For instance a respected scholar maintained

that,

"What they (the convention) actually did,
stripped of all fiction and verbiage, was to
assume constituent powers, ordained a
constitution of governmernt, of liberty, and
demanded the plebiscite therein, over the

heads of all existing legally organized

powers..."¢

Furthermore there were disagreements between or
amongst scholars as to whether the constitution that
emerged out of the convention's deliberations was really

and truly a new document. For instance William Gladstone,

the great English Statesman remarked,

"

as the British constitution is the most
subtle organism which has proceeded from
preogressive history, so the American
constitution is the most wonderful work ever
to struck off at a given time by the brain and
purpose of man ... it had its root deep in the

past and while containing some novel features,

Burgess, J.W. {(1902) Political Science and
Comparative Ceonstitutional Law, Vol. 1 p.105.
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it is the embodiment of many antecedents..."’

Against the background of the various writings of the
great philosophers and thinkers of the time the
Philadelphia convention was held. In view of the calibre
of people appeointed and delegates to the convention, it was
rightly assumed that most of them, at least the: most
influential amongst them, were very much conversant with
there rights and theories. Professor Farrand, a
distinguished historian of the United States constitution,

commenting on the gualification of the delegates concluded

that,

"Great men there were, it is true, but the
conventicon as whole was composed of men such
as would be appointed to a similar gathering
at the present time: professional men,
businessmen and gentlemen of leisure;
patriotic statesmen and clever, scheming
politicians; some trained by experience and
study for the task before them, and cthers
utterly unfit. it was essentially a
representative  body, taking possibly a
somewhat higher tone from social conditions of

the time, the seriousness of the crises, and

As quoted in Furgusson, J.H. et el (1953) American
System of Government, McGraw Hill book pp 50-51 cf
Farrand, M (1940) The Framing of the United States
Constitution, Yale University Press pp. 38-39.
Another view in Beard, C.A. (1913) An Economic
Interpretation of the Constitution of the United
States, McMillan
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the character of the leaders."®
It appears that the background of the delegates to the
convention substantially influenced the outcome of its
overall deliberations especially in the nature and

character of the document that emerged. Furgusson observed
that,

"There was little in the constitution that was

new, The men who wrote the document were

familiar with the government of the antiquity,

the English constitution and the government of

Western Europe. They were also familiar with

the writings of the period, the most

outstanding of which were  BLACKSTONE'S

COMMENTARIES ON THE LAWS OF ENGLAND, John

Locke's Two TREATIES oF GOVERNMENT ,

Montesqueui's SPIRIT OF LAWS and Rousseau's

SOCIAL CONTRACT. Moreover they were saturated

with the revolutionary literature with some of

their contemporaries, including some of those

in attendance at the convention helped to

write and disseminate".’

It could therefore be argued that the constitution

produced from the deliberation of the delegates was not
"solely the product" of the "creative wisdom” of the

founding fathers. Rather it was more accurate to say that

the constitution is a digest of the most approved

é Ibid p. 39.
9 Ibid p.51.
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principles and provisions of the charter of government with
which the authors of the constitution were intimately
acquainted.

The draft Constitution contained a proviso under
Article III declaring that the ratification by the
convention of [9]nine out of the [13] thirteen states
should be sufficient for bringing into effect the
constitution. The draft constitution was therefore sent tc
the Confederate Congress with the advice that the Congress
should approve it, then refer it to the states legislature,
which in turn should pass it along to the convention of the
people in each state. It was further suggested that when
{92] nine conventions approved it , congress should take
steps to put the new government into operation.

It must be pointed out that Rhode Island had not been
represented at the convention and the New York delegation
had left the convention, partly in protest against the
proceedings, and partly because a number of delegates had
spoken in opposition to the constitution and the proposed
method of ratification.

In the campaign for ratification people like Patrick
henry and Richard Henry after noting that the document
contained NO BILL OF RIGHTS, dwelt upon the dangers to
liberty this portends. In general the most persistent
theme of the campaign was that the states would be

destroyed and the federal government will become
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tyrannical. To offset these objections the Federalist!®
yvielded to the extent of promising the addition of a bill
of right as soon as the new government was organized.

On the 28th September, 1787 the congress adopted a
resolution transmitting the constitution to the State
legislaturesl and by the 21st June, 1788 nine (9) had
ratified it. However the two most populous states New York
and Virginia were yet to ratify it. Advocates of the new
constitution recognized the necessity of their adherence if
the new union was to be successful.

In the campaign for ratification in the state of
Virginia convention the federalist prevailed by a majority
of 10 votes but not without promising the addition of a
bill of rights after ratification. Similarly after 5
(five) weeks of acrimonious debate the New York Convention
ratified the constitution with a narrow margin of 3 votes,
and then, only upon the condition that a bill of right be
added at the earliest possible moment.!!

In conclusion it was in the fulfilment of these
promises made to these important states that the first 10

amendments, in the form of a' bill of rights, were

Those who campaign tirelessly for the ratification
of the new constitution wrote 77 Essays in the New
York Press entitled “The Federalist"™ Notable among

them are Alexander Hamilton, James Madison and John
Jay.

See generally ELLIOT, J. "Debates in the Several
States Conventions on the Adoption of the Federal
Constitution, 2nd ed, 5 Volumes (1836 - 1945):
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subsequently proposed and ratified at the first session of
congress and came into force after the necessary
ratification on 15th December, 1791. These rights are:
Freedom of religion, press, speech, assembly, petition,
right to keep and bear arms, quartering of soldiers in
peacetime, freedom from search, protection of accused,
trial by jury, no excessive fine or cruel punishment, other
rights retained by the people, powers reserved for the
states and the people.

It is worth noting that the 9th amendment makes clear
that the enumeration of the rights in these amendments does
not preclude the people from enjoying other rights that are
reserved tc them. This provision lend support to the
argument that the fundamental rights of the people and
their incorporation in the constitution is only to specify
them as expressed limitations on the powers of the state.
That being the case they are not conferred by or flow from
the authority of the state. A greater examination of each
of the aforementioned right will be made alongside the
Nigerian provisions elsewhere in the research. Suffice to
mention that the United States constitution established the
pattern and substance which was to influence the greater
portion of modern countries in making their constitution.
Justice Stone of the United States Supreme Court explained
the spirit behind the constitution thus,

~ "The constitution expresses more than the

conviction of the people that democratic
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process must be preserved at all costs. It is

also an expression of faith and a command that

freedom of the mind and spirit must be

preserved, which government must obey, if it

is to adhere to that justice and moderation

without which no free government can exist."'"
PERSPECTIVES OF HUMAN RIGHTS

It is beyond dispute that no concept in the 20th

Century generated a plethora of literature as the idea of
human rights. This might not be unconnected with the fact
that human rights is fundamental to mankind. Its respect,
promotion and observance are prerequisite to the attainment
of world peace and ijustice. Human Rights now become a
subject matter of internatioconal law, treaties and ccvenants
etc. On the national front human rights are proudly
displayed in most constitutions of modern nations. In the
words of a respected judge,

"

.. in nearly every state (constitution) old
and new, conservative, liberal or even
radical, with capitalist, sccialist or mixed
economies; developed, developing and wunder
developed countries...""

The greatest problem associated with human rights

today is the consensus of the relevant standard cof their

Pissenting in MINESVILLE SCHOOL DISTRICT V GOBITI
S 310 US 586 (1940

Oputa, JSC Human Rights in Political and Legal c
ulture of Nigeria, Idigbe Memorial Lecture 1989 p.48
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implementation. Notwithstanding the fact that the term has
been define there are still conflicting version§ and
perspectives of human rights, at least until recently, and
in the words of Worika,

"Sharp differences as to priorities, mechanism
and procedures of enfercing them because of
different cultural pattern, ideological
inclinations, and development goals of

western, non western and socialist

societies..™

Essentially therefore the discussion in this segment
will focus on the contending perspectives on human rights
especially on its definition, nature and sources. To
"contend" is to argue, struggle or to be in open rivalry.
The word "perspective” is a mental view cof an event, facts
etc in proper relationship. In this context the entire
phrase must be understood to simply mean ‘rival views’.

o | DEFINITION OF HUMAN RIGHTS

It was said that the theoretical representation of
human rights was severely restricted or conditioned by the
ideological position of the philosophers either consciously
taken or otherwise.'® By some ideas being "ideological” is

meant that it formed part of our outlook upon the world

W orika, I.L., Human Rights and Social Justice in
Nigeria: Contending Perspectives.

Uchegbu, A Universal Rights in the Commonwealth and
Caribbean, A seminar paper delivered at the
University of West Indies on the 14th Feb. 1974 p.2

L I
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upcen the relation of man to the world and to society in all
its manifestations. It must be appreciated that every
theory from the idea and imagination of its author, and the
truism or its falsity depends on large measure on the
degree to which it can be crystallized in this posiac
world.

Uchegbu's view about exponents views being conditioned
is only correct to the extent that what "rights" belong to
a man in a particular society depends to a considerable
extent to the nature cf a variety of factors prevalent in
that society e.g. the rights of a man in a slave society
may be fundamentally different with that of a feudal
society. Therefore the political, social,economic
structures prevailing in that society may be basis upon
which some of these theories were founded. The question
is: what is /are rights?

The word "right" originates from a Latin word "Rectus”
which literary means "“correct" as opposed to "wrong” or
"crooked". Rights may also be regarded as being in accord
with law, morality and justice. The Concise Oxford English
Dictionary define right as, "what "is just, fair treatment,
... justification, fair claim, being entitled to privilege
or immunity ...” These definitions are unsatisfactory
because none of them conveys adequately the idea of right
as being either a political or constitutional concept

although the second definition alluded to it by the
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expression "entitled." This lacuna may perhaps be the
result of the idea of "rights" from the perspective of

being recent in origin. A scholar in fact observed that,
"There is no expression in any ancient or
medieval language correctly translated by our
expression “rights'; until near the close of
the middle ages; the concept lacks any means
of expression in Hebrew, Greek, Latin or
Arabic, classical or medical, before about
1400, let alone in old English, or in Japanese

even as late as 19th century ..."'*

Philoscophers like Hobbes and Kant equate a "right"
with naked power. Hobbes thinks that anything is indeed a
right which one may wish to make a right.'” Kant considered
a right as synonymous with power; the naked power to
compel. However the mere fact that one may wish anything
to be his and achieve his desire by the use of brute force
is not synonymous with a right. Hollifeld perception is
more in consonance with modern view of the term right. He
conceptualizes tights as amoral power but regards this
power as subsisting in the force of public opinion.?®®

Another writer equally argues that,

"The doctrine of human rights is said to be a

MacIntyre, A (1981) After Virtue, Notre Dame,
University of Notre Dame press pp.69-70.

o Rudimentary Philosophy Concerning Government and
Socliety Chapter 1 p.1l4.

18 Holland (1937) Jurisprudence, 0.U.P p.86.
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proposal concerning the morally appropriate

way of treating men and organizing society.™?

The correct view however is that rights recognized by
law, their violations becomes both legal and moral wrong.

Hollifield had observed the propensity on the p;rt of
lay and learned men to confuse the term with "privileges"™
as well as "power"” with "immunity”. He realized that the
clue, which could limit the word to a definate and
appropriate way was in the correlative "duty" One cannot
deny that the concept of right unravelled in the idea of a
right against another, that is to say, as a right to some
to serve another person or group of persons.?® Duty is in
turn unravelled in the idea of ‘a duty towards another',
that is to say, "as a duty to act for the benefit of
another person or group of persons." So duty locks to
advantages and rights to disadvantages. This rights and
duties are thus different ways of describing some single
term relations between different people seen as one man's
burden, seen now as another man's benefits.

The above analysis of right was challenged by Hart who
argues, quite rightly that, although rights necessarily
entails duties, the converse does not hold; that there are

general duties towards others under criminal law that do

19

Kamenka, E (1978) The Anatomy of Arnold, Ideas and
Ideologies in Human Rights, Chapter 1 p.12.

“ Christopher Arnold, "Analysis of Rights in Arnold,
Ideas and Ideologies p.76.
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not give rise to any ceorresponding rights. He however
conceded that the notion of a legal right has a special
role to play.in the civil law, but that rule is to be
explained by the language of duty alone, since the language
of duty occurs both in civil and criminal law.?®

Perhaps the most obvious things to be said about
rights is that they are constitutive of the domain of
entitlements. They help to define and serve toc protect
those things which one can make a very special claim - a
claim of right to claim to acquire anything as a matte o
right is crucially different from seeking or obtaining it
through grant of a privilege, the receipt of a famous or
the presence of a permission.

To have a right to something is, typically, to be
entitled to receive or possess or enjoy it and to do
without securing the consent of another. As long as one
has a right to anything, it is beyond the reach of another
properly to withhold or deny it. In addition, to have a
right is to be absolved from the obligation to weight a
variety of what would in other contexts be relevant
considerations; it is to be entitled to these rights, at
least, prima facie without any more ado. To have a right
to anything is, in short, to have a very strong moral and

legal claim upcn it. It is the strongest kind of claim

4 Hart, L.A., Bentham on Legal Rights in Oxford Essays

in Jurisprudence, Second series ed. Simpson, A.W.B.
(Oxford 1973) pp 171-201
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there is.*

On Hart’s view, Wasserstrom argues that even if the
concept of a legal rights makes sense under the rule of
criminal law nevertheless it is not redundant in law. But
that it serves to show the respect accorded to individuals
under legal rules by allowing them to make a claim in a way
that is not accommodated by ideas of duty. Actually a
conception of rights puts the right holder, at least, in
equal if not higher pedestal, whereas the conception of
duty ignores this, perhaps that is why we talk of human
rights not duties.?®

The question therefore 1is, what 1is "human" about
rights? Since the word "human" qualifies the word
"rights", human rights are those rights possessed by human
beings in contradistinction with other non-human creatures.
This definition is rather toco broad in the sense that it
could include other "rights" which though regarded by the
society as rights are not necessarily either protected by

law nor capable of judicial enforcement e.g. "rights"™ under

See generally Wasserstrom, "Rights, Human rights and
racial Discrimination in Lyons (ed), Rights
(Belmont, C.A., Wardsworth, 1979) 46 at pp.48-50.

See Rights, Human Rights and Racial Discrimination,
Journal of Philosophy LXI (1964) pp. 628 - 641,
Wassertrom identifies 4 characteristics of human
rights: (1) It must be posed by all human being and
human being only (2) It must be equally protected by
all human beings (3) It must not include rights
possessed by person by virtue of occupying certain

positions (4) It must be capable of being asserted
against the whole world.
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customary law.

An idealistic view of human rights was said to be,
"something of which no one may be deprived without a great -
affront to justice”. There are certain deeds which should
never be done. Certain freedom which should never be
invaded"?* The problem with this definition is that justice
as a value system standard in a society varies from society
to society, from time to time and from generation to
generation.

CONCEPTUALIZATION OF HUMAN RIGHTS

Perhaps nothing exhibits the controversy surrounding
human rights concept than the attempt by some philosophers
to pin down its origin and sources. Some writers while
conceding that human rights as understood today is new
nevertheless argued that its origin could be traced to the
natural or common law.?®

Those who ascribed to the theory of natural law hold
that rights are not only in existence but the central
nature of man not only as a political being but also in his
individual nature. The natural rights theory, which
originated from religious law, was hinged on the idea that

man is born free without any encumbrance or restrictions,

Eze, O. Op Cit p.5
o Kolakowski (1983) Marxism and Human Rights p.81,
Cf Doment, L (1982) A Modern View of Our Origin:

The Christian Beginning of Modern Individualism,
Religion 12.
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it is the society that restricts him. The rights are
therefore inherently part of his nature. The idea that

there are rights possessed by all persons in every age and

\J

situation is historically linked to the belief that man
have these rights in a state of nature which is not only

prior to the existence of the state but actually precedes

the formation of society.?®

The genesis of the argument of the natural law school
adherents is that these "rights" are "natural" and do not
owe their existence of either conferment, grant or
acquisition. The origin of the rights is a matter of

contention. For instance, Kolakowski?’ argues that,

... it is often stressed that the idea of
human rights is of recent origin, and that is
enough to dismiss its timeless validity. In
its contemporary form, the doctrine is
certainly new, though it is arguable that it
is a modern version of natural law theory,
whose origin we can trace back at least to
Stoic*®® philosophers, and of course to Judaic

and Christian source of European culture.

AP e

J.J. Rousseu, The Social Contract, Bks 1 & II
, Ibid

The Stoic philosophers were credited with
originating the philosophical doctrine of natural
rights and distinguished jus naturale and jus
gentium and found that by the law of nature all
human beings are equal, have equal rights and equal
freedom, see Russell, B.A. (1945) A History of
Western Philosophy p. 275.
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Tﬁere is no substantial different between the
right to life and stating that natural law
prohibits killing..."

Regarding the origin and development of human rights
being exclusively traced to the Judaic-Christian culture.
A writer disagrees with the above view and posited that,

"Human Rights has been a continues part of
African tradition articulated in

fundamental values such as fairness

- .

popular participation in public affairs, non-

discriminatory participation in the life of

the community and respect for the individual

with the community. African tradition is

replete with mechanisms and procedures, which

had a limiting effect exercised by one

official... communal welfare was a basic value

which mitigated against any individuval

amassing great surpluses of wealth and '

property while it ensured that every

individual in the community had access to the

means for his survival and protection®

The origin of the idea of natural law comes from the

notion of divine law based on the natural law theory of
"dictates of reason." Due to the various criticism
labelled against this theory over time, those who ascribed

to the school of thought tried to justify it on the basis

of what they called "natural rights."™ It is this that led

£ Mathews, Human Rights, Crises in Africa,A Seminar

paper as quoted by Worika, I.L. op. cit.
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to the criticism of writers about the true origin and
nature of this so-called "natural rights.” For instance
Greitus complained that,

"The whole concept underwent a metamorphosis
from an emphasis on natural law to an
insistence on natural rights, from an appeal
to divine law which man as a rational creature
would in fact discern and apply to a
proclamation of the inherent and sacred rights
of man."

Furthermore Maurice Cranston observed that,

"a philosophically respectful concept of human rights
has been muddled, obscured and debilitated in recent
years by an attempt to incorporate into it specific
rights of a different kind and of a different logical
category.."®

Uchegbu clearly rejects the concept of human rights

being quoted in divine or religious law when he wrote that,

"In its religious manifestation human rights
were only to be realized in heaven, a ticket
of admission available to only those who had

endured humanity in real life,"™

There are many western liberal thinkers, who not only

criticized the idea of "natural rights" but completely

W Human Rights: Real and Supposed, in Raphael (ed)
(1967). Political Theory and The Right of Man, p.43.

- Ibid Contrast this view with St. Aquinas, T.
Treaties on Summa Theological (1226 - 1276)
discussed in Patterson jurisprudence: Men and Idea
of Law, p. 346 cf Lord, D (1979) The Idea of Law,
Chapter 1, p.12.
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rejected it as basis either of determining human rights or
its protection. For instance Bentham asserted that "right
is the child of law.”™ 1In his opinion, "from real law comes
real rights but from imaginary rights (i.e. the so-called
natural rights)... natural rights is simple nonsense,
natural imprescriptible rights rhetorical nonsense,
nonsense upon stilt."” He therefore formulated questions to

determine what "real rights" are:

1. Is it actually enjoyed?
2 Is it really enforced? .
3 Is it a positive right?

In his further attack on 'natural rights' Bentham
maintained that, "that which has no existence cannot be
destroyed - that which cannot be destroyed cannot require
anything to preserve it from destruction.® Bentham’ s
definition is not surprising if appreciated in the context
of the positivist definition of law as "“command of the
sovereign backed by sanction."To Edmund Burke any talk
about mutual right 1is "mischievous and meaningless
because”, according to him, » it stimuiates revolutionary
sentiments, it injected false ideas and vain expectations
into men..."

Generally in the liberal western democracy the

ultimate repository of rights is the human person. The

Bentham On Legal Rights in Oxford Essays in

Jurisprudence, Second Series, ed. Simpson, (1973)
0.U.P
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individual is generally held in sacrilized position. There
is a perpetual obsessive concern with the dignity of the
individual, his worth, personal autonomy and property.? It
is submitted that human rights were held by the individual
and exercised principally in relations to society, usually
in the person of the state against which they are mostly
characteristically claimed. The theory of individualism
postulates that the role of the state in relations to the
rights is simply to create the necessary condition for the
right to be meaningfully exercised. It is these twin ideas
of rights being available against the society and
individualism that were subjected to severe criticism by
the Marxist School. Karl Marx theory on human rights were
basically drawn from two of his studies "On the Jewish
guestion. "

After a careful analysis of some aspects of the French
Declarations and Pennsylvania and New Hampshire
constitution he concluded that, "Freedom (or rights) or, as
he calls it, "emancipation requires the ending of division
between man as eqgoistic being in civil society and man as
an abstract citizen of the state.™ Marx interpreted the

basis of liberty in the context of what he called

™ Human Rights and Human Dignity: An Analytical

critique of non western conception of Human Rights,

Donelly (1986) American Political Science Review
p:303 = 316;

34

Marx On Jewish Questions (1843) in Tucker {ed) The
Marx-Engels Reader 24 (1972).
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"bourgeois society" toc mean that,
"Liberty as a right of man is not founded upon
the relations between man and man, but rather
upon separation of man from man. It is the
right of such separation. The right of

circumscribed individual, withdrawn unto

himself..."

The Marxist argued that the whole idea of human rights
and liberty are specific expression of a bourgeois society
on the verge of collapse. Secondly regarding the concept
of individualism Marx argued that,

.... Individuals are victims of the society
in that their lives are prey to contingent of
historical forces that no ohe separately or in
alliance with others, can control; the society
itself is alienated from real men and is
governed by anonymous laws; individuality, as

consequence of its isolation, is lost."*

From the foregoing it is clear that the Marxist
considered the idea of individual or human rights as the
product of divergent, competing and antagonistic forces or
interests, created by the capitalist economic system. The
Marxist believe that the idea of -human rights implies a
society in which the interest of each person is naturally
and inevitably oppose to the interest of others, a society
incurably torn asunder by the clash of private aspirations.

The dominant motivations in the society are bound to be

= Ibid.
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egoistic not as a result of corruption of human nature -
but because of the character of the economic system, which
is inevitable conflict-laden. All rights and liberties in
a bourgeois society asserts and cocdify the simple fact that
each individual aspirations and interest conflicts with,
and limited by the interests and aspiration of others.’

The éeneral thesis of socialist theory is thag in a
socialist society there would be no state,” lead every
individual to naturally and spontaneously identifies
himself with the "values" and "aspirations", whatever their
nature, of the whole.

Karl Marx objection was not merely to the list of
rights, it was rather to the very notion of rights at all.
His own conception o©f a revolutionary emancipation
envisaged the union of man with man, a union that was
social rather than legal and political. That is to say the
focus has shifted from quantity to quality.

Marx was right to suggest that natural rights separate
man from man the sense that it formally prohibits men from
selling themselves into slavery, but he was wrong to have
attributed the separating impulse entirely to egoism. If

we think natural rights originates from the state as the

cf Will, K (1990) Contemporary Political
Philosophy: An Introduction, Clarendon Press Oxford.

Marx Conceptualized state as an organ of class rule,
an organ for the oppression of one class by another.

It is the cessation of an order which legalises
perpetuate the
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legal positivist do, because it guarantees them or if we
regard them as demands for substantial benefits rather than
opportunities, we shall misunderstood their real character,
just as Marx did.

Finally, there are some few writers who insist that
the original natural rights were extinct e.g. Sir Leslie
Scarman maintained that humanity has made great advance in
identifyving social and economic rights and seeking to give
effects to them. He however conceded that such venture
depends upon the resources available to the state.? One
may observe that a conception of human rights which ignores
civil and political rights but stresses social and economic
rights is tantamount tc putting the cart before the horse,
since invariably it is the former that guarantees the
later.

In the same manner Uchegbu observed that there was a
trilogy in the conception of a man "the natural man the
super terrestrial man." It is contention that the
insistence of natural man and natural rights that
corresponds to it denies social impact on men which 'in the
final analysis 1s the only real man. and discussion relating
to the rights of men are nothing really but those of the

social rights of man* it must be pointed out here that not

Sir Leslie Scarman, Centenary Declaration Lecture
at University of London, 13th October, 1976
discussed in Arnold Op. cit at pp. 32-33.

¥ Ibid p.2
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all rights are social either in nature or character.’
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CHAPTER THREE:
' HUMAN RIGHT.S AS A PRINCIPLE OF

INTERNATIONAL LAW



3.1 INTRODUCTION

The various theories and disagreements on the nature origin
and application of human rights seem to egually be shifted
ro the realm of international law. Basically the
traditional idea was that human rights is a philosophy
requlating the relationship between the individuals and the
state in a specific polity, which have been traditionally
considered to fall within the realm of domestic
jurisdiction. This school of thought completely rejected
the idea of the concept having any international,
practical application since the purview of international
law is entirely predicated on the norms which govern

relationship between states.’

In consequent therefore the application and enforcement
of international instruments in domestic jurisdiction are
entirely, according to this above view, based on what the
exponents referred to as "the rules of international
morality.”™ This view, is to say the least, erroneous in
the sense that the recent enforcement of the rules of
international law by the United Nations security Council
has completely debunked this theory of morality as it
applies to the realm of international law. The

determination of this important issue from the onset is

Humphrey, The International law of Human rights in
the Middle 20th Century, The Present State of

International Law and Other Essays 75 International
Law Association (1983).
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naecessary because the major feature of the discussion here

. 1s the evolution and application of international human

rights, norms as contained in the various declaratiOns,.lﬁ:

conventionsg, treaties and covenants. |
HUMAN RIGHTé UﬁDER TREATIES AND THE LEAGﬁE OF NATIONS

The develcopment qﬁ customary international law in the
19" and 20th ceﬂtﬁfg.has made it possible for sovereign
nations to enter inte treaties for the purposes of
protecting the rights of ceftain class of people. Certain

treaties were aimed at slavery and slave trade e.,g. the

General Act of Berlin Conference on Central Africa of 1885

affirmed that,“trading in slaves is forbidden in conformity

with the principles of international law."” Similarly in
1889, the Brussels Conference not only condenned slavery

and slave trade but also agreed on measures for their

}f{ suppression, including granting of reciprocal rights of

éearch and the capture and trials of slave ships.

These nbple ideals were continued by the Leagﬁe.df.
Nations? follbwing its establishment after the end of the
First World War in 1%919%. Prior to this however, there were
certain international inétruments, apart from those
mentioned akove signed by the European powers e.g. the
Geneva Convention of 1864, the signatory states undertook
to'respedt'ﬁhe immunity of military hospitals, and their

staff, to care for the sick and wounded and to respect the

+

See The Slavery Convention 1926 amended by The
Protocol of 1353 entered into by over 28 states.
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emblem of the Red Cross. This convention was revised in
1929 and widely ratified.

Following the 1918 allied victory over Germany in the
First World War and the various Peace Treaties collectively
signed in France, the victorious powers sought to establish
a permanent framework for relations between states,
President Woodraw Wilson of the United States proposed to
enshrine in the League of Nations covenant on article on
religious freedom but when Japan proposed the inclusion of
a clause on equality of nations and the just treatment of
their Naticnals, both proposals were withdrawn.

In the draft proposals however President Wilson
included an article under which the League will require all
new states to bind themselves, and as a condition precedent
to their recognition, "to accord all racial and national
minorities exactly the same treatment and security both in
law and in fact that is accorded the racial and national
majority of their people."’ This no doubt was alluding to
equal rights and protection of all citizens by the
municipal laws of the signatory states. Theé Peace
Conference however decided that the protection of
minoritieg‘is to be decided or dealt with by the covenant
but by other provisions and by declarations which certain
states would be reduired to make on their admission to the

League.  Nevertheless two articles dealing with human

For a detailed discussion of the formation of the
League of Nations see Humphrey, op. cit.
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rights found.their way into the League covenants:-

s Articie 22 of the League of Nations Covenant dealt
with former colonies that had ceased to be under the
control of their former masters resulting from war.
In the words of the covenant,

"peoples not yet able to stand for themselves under
the strenucus condition of modern world were to be

put under the tutelage of advanced nations."

This clearly established the concept and institution
of TRUSTEESHIP. The countries vested with the trusteeship
were enjoined by the covenant to administer the territories
under situation that will guarantee among other things,
"freedom of conscience and religion and the prohibition of
abuses such as slave trade."

Article 23 provides that, "“members c¢f the League would
endeavour to secure and maintain fair and human labour
condition, undertake to secure Jjust treatment for the
native inhabitants of the territories under their control,
and entrusted the League with the supervision of agreements
relating to traffic in women and children.

One of the fallouts of Article 23 was the establishment
of the International Labour Organization in 1919 whose
major concern is "social justice"® The preamble to its

constitution begins:

"Whereas universal and lasting peace can be

Tbe concept of social justice is broader than human
rights but must be understood to have included it.
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established only if it is based upon social

justice. ™

This reaffirmed the declaration of the wvictorious
allied powers after the war of a permanent linkage between
human rights and universal peace and security. The general
conference of the International Labour Organisation at its
26th session in Philadelphia in 1944 adopted the aims and
purposes of the organization and the principles which
should inspire members. Some of the fundamental principles
upon which the organization was founded includes inter
alia," freedom of expression and association"® which were
considered as essential to sustain progress, and that, "all
human beings irrespective of race, creed, or sex, have the
right to pursue both their material well being and their
spiritual develcpment in condition of freedem and dignity,
of economic security, and equal opportunity.”’

Although the theme of the Declarations were the
attainment of social justice by workers universally the
above provision went beyond that scope. For instance the
is a clear indication and expression of human rights norms

which could not technically be restricted or applicable to

The International Labour Organization being a forerunner to the
United Nations was one of the specialized agencies brought into
relationship with the United Nations under Articles 57 and 63
of the United Nations Charter. It played a prominent and
pioneer reole in standard setting in carefully drafted
convention dealing with specific subject matters.

See Part l{a) of the Declaration

See Part 2 clause 1.
‘/"-.).,1_‘
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labour condition only e.g. freedom of expression and
association is an indispensable instrument in establishing
and operating any democratic set up or society.

In éddition the concept of equality has been e;tended
to the political and spiritual realm which can conveniently
be egquated to the freedom of thought, conscience and
religion. This was the first international legal
instrument which, at least, codified in part, a universal
standard for human rights norms.

On the eve of the Second World War in 1939,
international law recognized a whole series of rules and
institutions as well as procedures for their
implementations, the effect of which was to protect the
rights of individuals and groups e.g. the Convention
Concerning Forced or Compulsory Labour of 1930 ratified by
more than 130 countries. The convention was essentially
aimed at practices in colonial countries and certain
independent states at certain stage of development. Its
focus is on forced 1labour as a form of economic
exploitation.”

These series of internatianal instruments made the
first tentative attempt to make an individual a subject of
international law. e.g. see Part V of the International
Labour Orgdnisation Declarations. Implicit in this

declaration was the fact that though not legally

. cf Convention Concerning the Abolition of Forced

Labour 1957.
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enforceable the content of the international instrument
established a universal standard of labour applicable to
all nations and peoples. This progress was halted due to
the collapse of the League of Nations and the outbreak of
the Second World War. The 1lessons learnt from that
experience laid the foundation stone for the United Nations
Organization, which we intend to consider, and the
development of human rights under the United Nations.
HUMAN RIGHTS UNDER THE UNITED NATIONS CHARTER

Following the collapse of the League of Nations and the
outbreak of the Second World War in 1939, the allied powers
consisting of the United States, France, soviet Union and
Britain joined together to fight the German-Italian and
Japanese war machine. The scourge of the war, which lasted
for six (6) agonizing years until 1945, touched all parts
of the globe. The destruction of lives and properties
unleashed by the war was of such magnitude never
experienced in human history e.g. the former Soviet Union
alone was estimated to have lost 20 million people.?

The destructive effects of this war convinced the

allied powers to start a rapprochement or exploring the

Shirer, W.L. (1953) The Rise and Fall of the Third
Reich, Adolf Hitler was believed to have
exterminated 6 million jews simply for being Jews!
cf H.R. Trevor-Roger (1964) Hitler's War Directives
1939 - 1945, Pan Books, H.R. Trevor Roper (1947) The
Last Days of Hitler, Pan Books, see also Commandant
of Auschwitz, The Autobiography of Rudolf Hess with

Introduction by Lord Russel of Liverpool , Pan
Books.
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possibility of establishing a universal body whose main or
primarily objective was to "safeguard  humanity from
ultimate self destruction”. Put differently, the entire
idea or philosophy behind the establishment of the United
Nations Organization was to safeguard and protect the
global rigﬁts of people. The opening text of the preamble
te the United Nations charter buttressed this view in the
following words,

"WE THE PEOPLE OF THE UNITED NATION DETERMINED to
have succeeding generations from the scourge of the
war, wnich twice in our lifetime has brought untold
sorrow to mankind, and the reaffirm faith in
fundamental rights, in the dignity and worth of human

person, in the equal rights men and women..."'

From this preamble the founding fathers of the United
Nations recognized not only the inter-dependence of nations
but also the common goals and aspirations of the mankind.
They realized that international peace and security is
intractably linked to the idea of justice, social progress
and better standard of life for all mankind which impliedly
includes human rights. 1In this regard part of the preamble
to the Charter affirmed the determination of mankind

"to establish condition under which 7justice and

10

The name United Nations was devised by the United
States President Franklin D. Roosevelt and was first
used in the Declaration by the United Nations of 1st
January, 1942 during the Second World War by the
Representatives of 26 nations. c¢f Basic Facts About
the United Nations published by the United Nations
Department of Information(1990) New York, P.1
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respect for the obligations arising from treaties and
other sources of international law <can Dbe !
maintained... to promote social progress and better

standards of life in larger freedom.,,."!

In achieving.these ends the signatories partly resolved,

.. to employ internaticnal machinery for the
promotion of ecconomic and social advancement of all
people",
The philosophy behind the establishment of the United

Nations and its Charter graphically explained by none other

than its former Secretary General in the following words,
"The establishment of the United Nations in 1945
marked a new beginning in the affairs of the global
community in agreeing to its charter and instituting
a working system of international cooperation,
governments resolved to put relations between nations
on footing altogether different from the one which
had caused recurrent conflicts and untold suffering
over centuries. They made a joint determination to
eradicate the scourge of war, strengthen peace in
conformity with Jjustice and international law,
respect for egual rights large and small, promote
social progresses, protect human rights and use the
United Nations as a centre for harmonizing their

actions in the attainment of these common goals....""
The consistent reference to human rights in the preamble

to the United Nations Charter clearly illustrates the

Ibid.

. Forward by Javier Perez de Cuellar in Basic Facts
About the United Nations p.vii.
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reverence attached to the concept and the desire of the
international community to safequard these rights. The

birth of the United Nations provides a basic framework of

the codification and possible enforcement of the

international human rights norms.

In consequence various Articles and Sections of the
United Nations Charter established the philosophy for the
realization of these goals. For instance first chaptér of
the United Nations Charter which established the purposes
and principles of the organization declared one of its
objectives as,

"to achlieve international cooperation in solving

international problems of an economic, social and

cultural and HUMANITARIAN character, and in promoting

and encouraging respect for human rights and for

fundamental freedom for all without distinction as to

race, sex, language or religion...""
The signatories to the Charter bind themselves or undertake
to promote, respect and enforce the fundamental rights of
citizens and domiciles without distinction on any ground
whatsoever. Various other provisions expressly referred to
nhuman rights e.g Articles 55, 62 and 68 of the Charter.
In giving effects to these objectives members

L

. pledged themselves to take joint and adequate
action in cooperation with the organizaticn for the

achievement of the purposes set forth in Article 55"

See Chapter 1, Article 1 section 3 of the Charter
and Article 13 clause (b)
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The general mandate of the General Assembly to ensure
that Article 56 pledges were fulfilled by states in which
the situation of human rights becomes a matter of concern
of the international community. Furthermore the various
functions assigned to the principal organs of the
organization e.g. the General Assembly'' the Economic and
Social Council'”’and the Security Council includes inter
alia* matteré relating to the promotion, protection and
possible enforcement of human rights.

Since the establishment of the United Nations there has
been a gréwinq corpus of norms fixed in the form of
instruments like resolutions, declarations or conventions,
all adopted by the great majority of states throughout the
international machinery they have created, whether at the
regional or universal scale. Although declarations and
resolutions by their very nature do not have a binding
character of a multilateral treaty provision but their
cinding character may depend on a number of factors e.g.
whether the resoclution or declaration was adopted by
consensus or a substantial majority, with unimportant
abstentions in terms of numbers or whether it was adopted
against a strong cpposition. It must be pointed out that

widely accepted treaties either originated or incorporated

i1

See Chapter 1, Article 10.
See Chapter X Article 10.

16 Article 10.
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principal elements of such resolutions or declarations.

The United Nations qu;si-legislative activities over
the last fourty years could be measured by the number of
instruments adopted in the same period. A considerable
number of these instruments involved the advancement and
| protection of human rights on a global scale.!” There were
'basically a wide range of rights which the states agreed
individuals shall have.' It is worth noting that though a
particular right may be covered in an instrument of general
application it may nevertheless be a subject of particular
instrument of its own, having 1its enforcement and
monitoring machinery separately.!?

THE INTERNATIONAL BILL OF RIGHTS

As mentioned earlier human rights found expression in
the League of Nations Covenants which in effect led to the
establishment of the International Labour Organization.
During the drafting of the United Nations Charter in San
Francisco a proposal to embody "a ... declaration on the
essential rights of man..." was put forward but not

examined because a more detailed consideration was

The Universal Declarations of Human Rights 1948 and its two
implementing international instruments of 1966 on Civil and

Political rights and on social, economic and cultural,
rights,

The comparative table of these Covenants were
reproduced as Annexure to this Chapter.

o For example the International Labour Organization
Convention No. 105 on the Abolition of Forced
Labour. cf Article 8 clause 3 of International
Covenant on Civil and Political Rights.
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required. An examination of the articles relating to human
rights in the United Nations Charter lend support to the
idea of promulgating an "International Bill of Rights".

A major achievement of the draftsman of the United
Nations Charter was the emphasis on the importance of
"social justice and human rights" as the foundation of a
stable international order. The United Nations General
Assembly and the Social and Economic Council had given a
lot of impetus to the development of STANDARDS concerning
human rights. The United Nations had undertaken a general
propaganda work’ and the burden of drafting legal
instruments containing detailed provisions.

After the closing session of the San Francisco
conference the preparatory commission recommended to the
first session or sitting of the General Assembly the

establishment of a commission for the protection and

For example see the following publications by the
U.N. Public Information Department. Basic facts
About U.N. (1989}, Human Rights: Human Rights
Machinery (1987) Fact sheet No.l, Human Rights:
Advisory Services and Technical Assistance in the
Field of Human Rights (Dec;1990 Fact sheet No.2,
Human Rights: Programme cof Action for the Second
Decade to Control Racism and-"Racial Discrimination
(Jan, 1989) Fact Sheet No.5, Human Rights: Enforced
and Involuntary Disappearance (March 1989) Fact
sheet No.6, Human Rights: Communication Procedure
(May 1989) Fact sheet No.7, Human Rights; World
Public Information Campaign for Human Rights (July
1989), Fact Sheet, No. 8 Human Rights: The Rights
of Indigenous People (May, 1990) Fact Sheet No.9,
Human Rights: The Rights of a Child (Sept. 1990)
Fact sheet Nc..10, Human Rights: The committee on
the Elimination of Racial Discrimination (May 1991)
Fact sheet No,12.
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proommed doae ol b 1 bghit s o envisigped by Mbic e GH ol e
Uigd based Nl e Ol ey o Congssedquent 1y the Numan Right g
Comminsion was established carly in 1946, In January, 1946
at Lhes Livst sitbingg in London the General Assembly
PRCRTEETS N CEN IS B I ST ST B b al boa v Moy BEhahl s el
Frooodom:s:  aael cobmitted it Lo Lhe Meonomic and Social
Council "... 1o acelevence to the Commission on Human
Pight o b dbta pocpamral fon of an dntearnat bomal Bt oF Huyman
Righta. ... A shralt ing comuit Lee congiist ing of 8 momberns
ol U e o siztiony wepe s fecteod o wilhe dne regards to the
geographical distribution.

The conflicting views as to the nature and content the
Bill should take led the committee to draft two (2)
documents: one in the torm of declaration setting the
general principles or standard of human rights. The other
was in the form of convention which would define specific
rights and btheir limitations. These draflt drtluleé were
submitted to Lhe commission. In  the late 1947 the
commission decided to apply the term, Tnternational Bill of
human rights to the entire series of documents prepared and
accordingly established twe working qroups: one on the
declaration, andd the arher on the implementation.

The mect ings of the commission from 24th May to 15" June
decided Lo revise the draft declarations after taking duc
regards Lo L he commenls ol governmenls. The Declaralions
was submitted to the General Assembly through the Economic
and Social council at its Paris meeting on 10th December,
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1948. The NAssembly adopted the Universal Declaration of
Human Rights as the first in lLhe projected instruments.
This was the first elaborate universal  document
specifically on the subject  of  human  rights  which
established in detail the nature and content of the
international human righis NOTMS . Tt is intended to
examine briefly some aspects of the Declaration,
THE UNIVERSAL DECLARATION OF HUMAN RIGHTS

The Preamble and Articles 1, 5%, 56, 62 and 68 of the
United Nations Charter explicitly made references to human
rights and this justifies the view that they have provided
the basis for elaboration of the content of standards and
of the machincry for implementation and their protection.
Although some writers conceded that the Declaration is not.
a legally'binding document but nevertheless maintained that
some of its provisions either constitute general principles
of law *' or represent elementary consideration of humanity.
The fact that the Declaration was a product of the General
Assembly il was considered as an authoritative guide in the
interpreta;ion ol the Charter. Soeme Jurists regarded it
not only as having an indirect legal effect but as part of
the Law of thé Unitcd Nations.?

On the question of machinery for its implementation,

: e.q. Statute of International Court of Justice
Article 38(1) ()

”? See Brownlie (ed} op cit p.106 of Ganii (1962)
Tnternal iongl Protoct fon of Human Rights, Tejiofor
(1964) Protoction of Human Rights Under the lLaw
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though the Declaration was a pacesetter, it was however not
a treaty andlthnrﬁforn technically weak as an instrument of
protection. Though its moral and persuasive authoritative
force has never been in doubt, it has been generally
recognizaed an expanding  universally  accepted  norms.
Perhaps becae ol s baoadd and imprecise nalnre it should
| ETERTOTE SR R ORI S TSR SO S SRR (TR0 U SURE SRIY SR RS U (ST TETS (R SO PO (S (TR T

The Universal Declarat ion of Human Righls (hereinafler
referred to as U.N.D.H.R.) laid down the international
norms  which  slaltes  shonld  aspire 1o codily in their
clonuessil 10 Lesspiaa bl veane il Fesspa b siysibeemes e o buwssbar o
JOVE T ndnece, The  opening  paragraph ol the  preamble
reatiirmed,

ce. TRCognition of the inherent dignity ,of the
equality and inalienable rights of all members of
human family i3 the foundation of freedom, justice

and peace in the world..."

The remaining part of the preamble, after highlighting the
dangers associated with the denial of human rights from
historical perspective, reminded members states of their
obligations in the protection and promotion of human
rights and freedom. 1In consequence the General Assembly
proclaims,

"The Universal Declarations of Human Rights as a
common standard of achievement for all people and all

pnations..™
It must be emphasized that most if not all of these rights

contained in the Declaration were inspired by the United
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States, French amd other Faropean experiences. Apart from
Phee g et b Pl duscbaral foay v bt el W At belon
setting Torth the human rights and fundamental freedoms to
which all men and women universally, are entitled without
any discriminat ion.  Articles 1 and 2 laid down the basic
philosophy upon which the Declaration was based.
"All human beings are born tree and equal in dignity
and rights., They are endowed with reason and
conscience and should not act towards one another in
a spirit of brotherhood."”
This philosophical toundation was inspired by the French
Declaration. Article 1 Of the U.D.H.R. thus define the
basic assumplLions of the Declaralions;
That the right to liberty and equality is man's
birthrigqht and cannot be aliepated.” That because '
man is a ratiopal and moral being he is different
from wiher creatures on earth and therefore entitled

to certain rights, and freedom which other creatures

doy nol onjoy.

Article ? sets out in a positive term the basic
principle of eguality and non-discrimination as
regards the enjoyment of human rights and freedoms and
negatively prohibits distinction of any kind, such as

race, colour, sex, language, religion, political or

The probable equivalent of the Article under the
U.5. constitution are the XIV and XV amendments
which emphasized the principle of due process of law
Atnl cquael paotect ton of bw ol g ohibit fon of any
diseriminat fon on aceount o race, colour or process
el il tenng .
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other opinion, national or social origin, property,

birth or other status..."

Article 3 proclaims the cornerstone of the declarations
i.e. the right to life, liberty and security of person.
There are a total of 30 articles in the declaration. The
first 19 Articles dealt with civil and political rights to
which all human beings are entitled while Articles 22-28
covers economic, social and cultural rights. Artic}e 29
and 30 sought to establish a parameter upon which some
aspects of the Declarations could be derogated from on the
basis of procedure established by law.

In 1946 the Human Rights Commission was set up by the
Fconomic and Social Council and has met annually since that
time. The Commission undertakes studies, prepares
recommendat ions and  draft international instruments
relating to human rights. Tt also undertakes special tasks
assigned Lo il by Lhe General Assembly or the Economic and
Social o Comeed b dneloding dnvest igal Ton ol al legal lons
concerning violations of human rights and the handling of
compunicat ionse celal ing o osneh o violal fons, [V cooperales
closely with ot her Unitad Nalions bodies having competence
in the field of human rights. Tt assists the Economic and
Social Council in the coordination of activities concerning
human vights in the Onited Nations system.  The Commission

gl ald b isbied o tomebeer el Dwadiorsy Lew animsbol i1 i (0w woark, “

Committee on the Elimination of Racial
Discriminalt ion, Human Rights Committee, Committee on
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3.6

The three implementing covenants of human rights at the
global level were Internalional Covenant on Economic an

Cultural Rights, the International Covenant on Civil and

Political Rights i,e. (ICESCR) and TCCPR) and the Optional

Protocol. The cvovenants were treaties whose states parties
i.e. nations which have formally agreed to abide by their
provisions-undertake to respect, ensure and take steps for
the full achievement of wide range of rights. The
covenants recognized and define in detail most of the

riaght s ael onl in Vhe Tniversal Declaration and dealt wikh
some additional rights as well.
INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS

This covenant was adopted in 1966 by 36 states and came
into force on March 20, 1976 after 35 states had ratified
or acceded to it. TIts ratification paved the way for the
establishment of the Human Rights Committee of 19?61 This
is a body of experts to supervise the implementation of the
covenant. The documents define in extensive terms human
rights and fundamental freedoms and set the standards which
inspired more than 50 United Nations Human Rights
Conventiocns, Declarations set of rules and principles,

In all 445 communications from individual involving 33

state parties had been examined by the Committee as at

March, 1991. The Committee concluded its work and made its

Economic, Social and Cultural Rights, Committee on

the FElimination of Discrimination Against Women,
Committee Against Torture.
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views known in 119 cases and had established 93 instances
that violation of the Covenants had occurred.
THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND
CULTURAL RIGHTS

Like ICCPR this Covenant entered into force in 1976
after the ratification of 25 states. The rights which the
Covenant seeks to protect are of Lhree kinds: right to
work in just favourable conditions, the right to social
protecbion. .., the righl Lo educalion ..... " The Covenanl
breaks new ground in international treaty making by taking
Fheo sedvancement ol bomsan ight s directly Lo government
policies Lo promole economic, social and cultural
developments,
OTHER INTERNATIOMAL INSTRUMENTS

Bevause Europe was Lhe maln Lhealre of Lhe Second

World War, it is understandable that the first regional
instrument {1350) concerning o broad specloum of
fundamental rights came into being shortly after the
adoplion of the U.N.D.H.R. As is evidenl [rom Lhe express
terms of the preamble to the European Convention and the
conltext of Lhe Convenlion ilself, Lhe convenlion was
greatly influenced by the U.N.D.H.R. Although Europe
chose Lo adopl al Lhe Lime only Lhe civil and political
rights it later in 1961 adopt the EBEuropean Social Charter
{equivalenl Lo ICESCR).

The second regional instrument that requires mention is
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Lhe American Convenlion on Human Righls 1969 which was
inspired by the above covenants. The most recent regional
instrumentl Lo have come into [orce was Lhe Alrican Charler
on Human and People's Rights in 1987 although it had been
adopted in 1981 by Lhe Head ol SbLales and Governmenls atl
Nairobi. The determining reason would appear to have been
that the minimum ratilicalion required Lo trigger ils
coming into force was a majority of 26 member states of
Lthe 0.A.U. whercas Lhe level generally required lor such
treaties is a quarter or at most a third. This leaves only
Asia to have regional charter of its own.

In so far as the Commonwealth 1is concerned, the
Singapore Declaration of 1977 lincorporales Lhe resolute
commitment by the commonwealth of the effective enjoyment
and protection of human righls. AL Lhe Lusaka meeling of
1979, commonwealth Heads of Government appointed a working
party Lo examine and make recommendalions on a memorandum
by the Gambia for the establishment of Commonwealth
Commission [for Human Rights. Commonweallh Heads of
Government considered the Reports of the working party at
Lhe Melbourne Head ol Governments Conference in 1981 and
after further consideration by Commonwealth Law Ministers
in 1983 it was decided to establish Human Rights Unit
within the Commonwealth Secretariat to wundertake such
activities as might assisl member states in the promotion
of human rights, leaving for further study and

deliberations the question of appropriate machinery for the
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probeci jog ol o pighis. 10 ix worlh mentioning Lhat
Niger ta was sudponded Trom Lhe commonwealth in 1996 over
Phee cmceal vome ol The o calbedd Minen i ben achivisl, Ken
Saro=Wiwa & H ool hea s, Phe comnt ry's omembership was only
restured only wiven Lhe counlry was reiutned Lo democral ic
rule in May 1999, Below is a comparalive list of rights

recognized in several Tnternalional instruments.
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COMPARATIVE TABLE BETWEEN RIGHTS UNDER DOMESTIC LAWS

AND THEIR CORRESPONDING INTERNATIONAL INSTRUMENT

and forced |albwud

<o
.

Right to liberly and

AR b e mm

S . R
UBDHR 3 & 5; ICCPR 9; EHR 5,

]
MUNICIPAL LEGISLATION INTERNATIONAL INSTRUMENT E
: i i
___________________________ e S e A A R MM A5
] ]
|
[ Rights ol peoples Lo self E
H determinat ion., { ICCPR 1(1y, ICESCR 1(1), AFR |}
H ' 20 i
B T R N s e e e 4
2. Rights of the people to ICCPR 1(2), ICESCR 1(2) AFR i
E dispoze of their national 121 i
i ]
S ... 20 L P ]
3 Right to equality and non EU[}IIR 1,2, & 7, ICCPR 2(1), 3 E
discrimination ia 26, EHR 14, AMR 1(1) & 24, ;

] o 7
e T SEEEE——— i.f}f_'f__;..f'_l* ______________________________ _i
5 4 kKight to effoective ; UiHR 8, TCCPR 2(3), EHR6, 13, E
beeeeooJudicial remedy | { AMR 25, AFR /(1) & (R) & 26 _ 1
] ] ]
E 5 Right to [if E UDHR 3, ICCPR 6, EHR 2, AMR E
e e A AER A e é
i 6. Protection from tarture or UDHR 5, ICCPR 7 & 10, EHR 3, E
! cruel, inhuman o1 AMR H(2) to (6), AFR 5 t
:' degrading :
boee__Treatment or punishment : S
]
T Protectiocn from servitude Upitk 4, I1CCIR 80, EHR, AMR 6, |
]
|
i

securily ol Lhe person,

A=

'rotaction from
imprisonment for inability
to tultil a cont ractual
obliqgat ion

10. Freodom ta movemeont

" -

e i e B s - i e S L 2 i 4 e _[_

s . . L]

e Protection of alien from '
arbitrary expulsion 5

]

]

i

I

1

Al

________________________________________________ i 1
i

12. Fair and public hearing, i
i presumption of innoconece, 1
] '
; procedaral guarant ees, '
I protection from double E
________ Jeopardy . ool
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e b, HHR PROTOCOL AT T

b, AMIR T (1)

UDHER 13, 1CCPR 12, BEHR
Protocol 4 Art, 2, AMR 22 (1)

s g e e i e e

___________________________________________ d

]
ICCPR 13, FHR Protocol 4, i
art. 4 (restricted to i
collective expulsions), AMR !
22{6) to {(8), AFR 12(4), i
BL5) ]
_________________________________________ |
UDHR 10 & 11(1), TCCPR 114, i
EHR 5 & 6, AMR 8, AFR 7(1) ;

]

E

]
___________________________________________ - |



e e g P M e S S0 S i S P a0 RO B S SV e -
| 3
13. Non-retroactivity ol illUiiR 1i(2), 1CCPR 15,EHR 7, E
ottence and punishments, = | AMR 9, AFR_1(2) .
! -
14. Recognition as a person ; itk 6, 1CCPR 16, AMR 3, AFR
\_______beftore the law. _--_-'}_’_’_‘ ______ e '
1
15 Prolection ol right Lo iiil)'ﬁli i7, BEHR First Protocol
ropert 'Art. 1, AMR 21, AFR 14
......... R_-E-_-_.Y_-_-_---_-_-____H__“-__-.___i.___- ot B .
16. Protection ol privacy, PUDHR 12, ICCPR 178 19(3)
family, home, cor respondence E.',mdid], EHR 8 & 10(2); AMR 10
oo honour and yeputation. 1 & 14, AFR 18 & 27 i
] 1]
: 17. Freedom ob hought, iUDiii'{ 8, ICCPR 18, EHR 9, AMR |
| .____.conscience aud religion. 112, AFR 8
18, Frecdom of opinion and l:l.‘i‘ilil{ 19, [CCPR 19, EHR 9, AMR
exposition of sceking, 112, AFR 8
‘ reced ving awel Lmparting E ;
i _________ pnlormaL i, dh e ]
i1 19, Freedom ol assembily illl'lliil 20, 1CCPR 21, EdAR 11,
S L AMR 15 i
]
20. Freedom ol aznsociation and illl'lllll 20, 1CCPR 22, EHR 11,
i to Torm and jobn §radde E!’\Mi{ 16, AFR 10 E
unionsg, i H
____________________________________________________ i !
21. Right to marry, eoualily PUDIR 16, 1CCPR 3 & 23, EBOR
" of rights and protection E 12, AMR 17, AFR 18
oo 0d _Lhe family. TR 1
1 22. Rights of the child i LGP 24, AMR 17 (4) 8(5), i
b 18, 19 & 20, AFR 18(3)
Shlis s ———
23. Political rights and LUDHR 21, LCCPR 25, EHR First
; access to public office E Protocol Art 3, AMR 23, AFR H
S
B R ““""J{“l' _________________
124, Right ot ethnic, religious i JCCPR 27
E and linguistic minorities |
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CHAPTER FOUR

HUMAN RIGHTS UNDER THE 1999 NIGERIAN CONSTITUTION
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4.1 INTRODUCTION:

The fundamental rights were first recommended to be
incorporated into the 1960 Nigerian Independence
Constitution by the Minorities Commission Reports of 1957.°
The idea behind incorporating a chapter on fundamental
rights was to assuage the fears of domination expressed by
the minority tribes against the majority tribes on the eve
of Nigeria's independence. In recommending the

incorporation of the Chapter in the constitution the

commission however cautioned that,?

"

..Provisions of this kind in the constitution are difficult to
enforce and somelimes diflficult to interpret . Nevertheless we
think they should be inserted. ‘Their presence defines beliefs
widespread among democratic countries and provides a standard to
which appral may be made by somecone whose rights are infringed.
A governmen!  determined o abandon democratic principles or
courses will find ways of violating them but they are of great
value in preventing a steady deterioration in standard of
freedom and the unobtrusive encroachment of a government on
individual rights"”

The genesis of the Commission's observation,
which one could partly agree with, was simply that whether
a citizen in a particular given polity enjoyed codified

rights or not is to a considerable extent dependent upon

the attitude of the government towards these rights (or

For a detailed discussion of these factors and demands see Odumosu 1.0. (1963)
Nigerian Constitution: Iistory and Development, p. 246 - 256.

See Minorities Commission Report, p.97 as quoted by Odumosu op. cit. at p. 244
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rule of law generally) and its willingness to observe the
constitutional limitations or restraints. Secondly the
Commission’s hesitation could be appreciated against the
background that codified rights has not been part of either
British history or constitutional experiences e.g countries
like Canada, New Zealand and Australia which were former
British colonies have no fundamental rights provisions in
their independence constitutions.

Be that as it may, the fundamental rights Chapter
came to be incorporated for the first time in the 1960
Nigerian Conslitution although the British government tried
to incorporate some of these rights into statutes and
legislation. The rights under the 1960 constitution was
provided in Chapter Three and spanned from Sections 18 -
33. These rights were repeated in the successive Nigerian
constitutions with very 1little changes if any ,more
particularly between the 1979, 1989, 1995 and the recently
promulgated 1999 constitutions.

As discussed earlier the concept of human rights
was derived from the idea that man is entitled to certain
basic rights as a human being for living a free and
meaningful life. According to one theory, man possessed
these rights in a state of nature and when he enters into
a civil society , he contracted to give part of his power
to the government or the state on condition that the state

or government so constituted shall protect these natural

LeSay '
o
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human‘rightu of the individual. When the state violates

this trust , the people have the right to take back the
power from Lhe government and invest it in some other

government . '

Human rights in its earlier stages were regarded as
irreducible minimum which individuals must habe and the
state cannot violate or encroach upon. With the growth of
the activities of the state and the gradual shift from the
policy or philosophy of lassie faire to welfarism, the
state assumed more responsibility of transforming the
society in all spheres be it social, economic or cultural
in the attempt to improve the living conditions of the
people.

The United States constitution which was the first
to contain bill of rights in absolute terms but the courts
for the protection of society's interest read limitations
unto them. Subsequent constitutions have taken care to
provide not only the various rights but also recognized the
interest of the society by restricting or placing
limitations upon them. Such constitutions attempted to
strike a very delicate balance between the individual
rights and society's interests. It is intended to consider

these aspects elsewhere in this research. Suffice to say

here that there are other categories of rights, which

See John Lacke, Twa Treaties of Government, ed. Peter Laslett, N.Y. The New
American Library, Mentor hooks. 1963.

73



4.2

thougﬁ important, were considered as of less efficacy
because of their non- justiciabilility. These are the so-
called social, economic and cultural rights and were
provided in chapter two under the name of the fundamental
objectives and direclive principles of state policy.

FUNDAMENTAL OBRJECTIVES AND DIRECTIVE PRINCIPLES UNDER THE

NIGERIAN CONSTITUTIONS

The fundamental rights were conceived as rights
of the individual as distinct from the general rights of
the society to progress, development and attainment of the
overall well being of the people and the society. This
distinction makes it necessary to think of identifying
other interests and goals of the society and to accord them
a place in the scheme of constitutional government. It was
the Irish who first gave practical content to this idea and
incorporated the principles in their constitution by way
of a chapter on ‘"directive principles of state
policy,"which was later followed by India in 1947 and
Nigeria in the 1979 and 1999 constitutions. All these
constitutions made the provisions of the chapter non-
justiciable.

In view of the legalistic perspective which the term
"right" was generally perceived or understood, the question
to be determined is whether under the 1999 Nigerian
Constitution there might be anything that could

appropriately be referred to as "social and economic
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rights."There has been a controversy as to whether the
provisions of Chapter Two of the 1999 Constitution
qualifies to be referred to as“rights”.There are two

schools of thought on this issue. The first school argued

. .

that "rights" are indivisible in their nature and it is

virtually impossible to separate civil and political rights

from social and economic rights. A scholar forcefully put

the argument thus,

"Political mobilization by human rights activist is

.« unlikety to succeed. where they failed to see

joblesspess and hunger as worlthy of not only long

term but short term attention... herein lies the

underlying logic of the indivisibility of rights.™
In the same vein Rawls argued thus:

What is the purpose of freedom? Is it not so as to be
empowered to act or to have power to do something? He
concludes that, "where there is no positive rights to those
basic resources that are necessary for individual agency then
liberty itself has no value. An equal right to liberty does
not mean an equal basic liberty to be free form coercion but
also an equal righl. to those basic resources necessary for
individual agency. For instance how can the right to life be
guaranteed without structures in place for physical integrity
and survival of a person? Food ,shelter and health must then

be regarded as fTundamental needs.
The second school of thought argued that the
provisions of Chapter two of the 1999 Constitution could

not properly be referred as "rights" for two basic

Osibanjo, Y. Lconomic, Social and Cultural Rights: Developing A Training Agenda
For Nigeria 1999 published by Legal Research and Resource Dev.Council
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reasons: -

The Chapter referred to them as "principles" NOT "rights".
The fact that they were described as "objectives" clearly
shifts the responsibility to the policy makers and
governments and NOT to the courts.

The Constitution clearly makes them non justiciable which
reduces their legal efficacy .

It is necessary to consider these objectives and
directive principles of state policy in detail especiall?
in the context of the second school of thought. Chapter Two
spanned from sections 13-24 of the 1999 Constitution and
can be broadly divide into(7)seven principal headings.
These are: the philosophical foundation of the polity or
nation, the political objectives, educational objectives,
economic objectives, foreign policy objectives and duties
of a citizen. It is submitted that these objectives are in
the nature of group rights of the society or the nation as
a whole or the policies or guidelines the nation has
formulated in a predetermined manner after due
deliberations .These group rights are more in the nature of
philosophical objectives to be realised by the government
as and when feasible so as to transform Nigeria into an
egalitarian society. )

The main distinction between the fundamental objectives
and the fundamental rights is that the rights are

justiciable or judicially enforceable and the court can
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declaée state action invalid or illegal if it violates or.
contravenes or infringes any of the rights .0On the other
hand fundamental objectives are not capable of judicial
enforcement i.e while they were recognised as rights,
interests and goals of the society and general public, the
constitution makes the rights merely political (as distinct
from legal) ones not capable of being enforced by the
court s,

The exclusion of the power of judicial review exercised
by the courts must be interpreted to be subject to the
other provisions of the constitution . For instance

Section 13 provides that,

“It shall be the duty of and responsibility of all organs of

government and all authorities and persons exercising

legislative ,executive and judicial power to conform to ,observe

and apply the provisions of the

fundamental objectives ”

Item 60(a) of the Exclusive Legislative List
vests in the National Assembly the power to make laws
establishing and regulating an authority to promote and
secure the enforcement or giving effects to the provisions
of the fundamental objectives . While noc legislation has
ever been expressed to have been made pursuant to this
provision, it is submitted that the Legal Aid Council
and the Petroleum (Special) Trust Fund could have been

established on the anchor of this provision.

% See Section 6 subsection 6 (c) of the 1999 Constitution
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The question has arisen as to how section 13 of the
constitution can be reconciled with section 6 (6) (e) which
excludes the directive principles from judicial powers in
so far as Section 13 imposed an obligation or duty upon the
courts to conform to, apply and observe the principles.
The Indian Supreme Court in a number of cases took the view
that the directive principles run subsidiary éo the
fundamental rights. In case of conflict the fundamental
rights will override the directive principles and any law
or state action giving effects to the directive principles,
if found to be contrary or in conflict to the fundamental
rights , the court has no option but to declare such a law
as unconstitutional, null and void." This decision of the
court was taken notwithstanding the fact that the Indian
constitution has declared as its ultimate objective the

establishment of a welfare state.’

This decision of the Indian Supreme Court provoked
criticism against the attitude _ of the court in
interpreting similar provision in the constitution. In

consequence wherever such a decision was handed down, the
Parliament took the immediate -step of amending ‘the
constitution so as to curtail the fundamental rights to the

extent considered “necessary.” The problem or friction

8 See DEEP CHAND V STATE OF U.P (1959)AIR,SC 648, FRAM NASERWANJ] V STATE OF
BOMBAY,AIR (1951)BOM 216, UPSE BOARD V HARI, AIR(1979)SC65

7 KERALE EDUCATION BILL, A.1.R (1958) SC 956
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betwéen the parliament and the court become so acute that
the Indian Supreme Court came up with a decision that the
amending power of parliament does extend to altering the
basic structure of the constitution and the ccurt regards
the fundamental rights as one of the basic fact of that
structure.” Subsequently the Supreme Court interpreted
some provisions of the fundamental rights broadly,
especially Article 21, to include the directive principles’
This will be examined in some details at the later part of
this chapter.

In line with the decisions of the Indian Supreme Court
on the 1legal scope and implications the fundamental
objectives similar question came up for consideration
before the Lagos High Court and later in reference to the
Court of Appeal in the case of BISHOP OKOGIE V LAGOS
STATE'Y, In this case the Lagos State Government issued a
circular to all schools in the state declaring its
intention to take over all private schools with the
professed aim or objective of giving effect to the
provisions of Section 18 of the Constitution.

This action was challcnged. on the ground that it

See KERALA V THOMAS,AIR (1976)SC 496,C.J V DICKSHITULL (1979)2 SCC 34 MAKESH V STATE of
M.P, AIR (1985) SC 337.LINGAPPA V STATE OF MAHARASTHRA AIR(1985)SC389

E.g in the case of TELLIS V. BOMBAY COUNCIL (1987) LRC (const) 351 The court
expanded the right to life to cover the right to “means of livelihood”. Also in 1992
the supreme court extended the right to life 1o cover the right to education in the case
of MOHINI JAIN V STATE OF KARTANAKA, AIR (1992) 1858

(1981) 1 NCLR 218
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violates the fundamental rights of the pupils, their
parents, teachers and proprietors of the private schools as
to their freedom of expression. The government contended
that the take over of private schools was necessary for
giving effect to the educational opportunities to all
citizens of the country. The court rejected the contention
of the government and held the state action
unconstitutional as it violates the freedom of expression
under section 36 (similar to section 39 of the 1999
Constitution) as alleged by the applicant. Furthermore the
action was also held to be contrary tc the fundamental
objectives relating to the economy under section 16 of the
constitution.

The judgement of the Court of Appeal is worth further
examination. The Court took the view that section 6(6) (e)
and Section 13 of the Constitution could be reconciled only
by taking the view that,

No individual can seek the enforcement of the directive

principles through the courts as no such right has been

conferred on any individual. Section 42 (now section 46

1999 Constitution) may be seen as.a contrast on this point.
The court cannot invalidate any state action for not
conforming with the directive principles.

The courts, in the exercise of their interpretation power,
should give effect to the directive principles. Such a

possibility exist where a court in interpreting an Act

f -5'. d i
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finds ‘it possible to place Lwo or more construction, then
the court shonld adopl thal construction or interpretation
that will be in conformity with the directive principles.

The Lagos High Court and the Court of Appeal appeared
to have followed the reasoning of the Indian Supreme Court
in this respect by categorically stating that the directive
principles are subordinate to the fundamental rights and in
case of conflict between the two, the rights will prevail.
This observation however must be read alongside the views
expressed by the court in reconciling section 6 and 13 e.g
the expression “reasonably justifiable in a democratic
society’ is so flexible that it allows a lot of a
discretion to the court and in giving content to the such
broad and generalized expression in the limitation
provision on fundamental rights the court can give effect
to a specific directive principle.

Notwithstanding the problem of non-justiciability of
the directive principles they served excellent-objeétives.
The objectives laid down the main policies, objectives and
directives of the nation as a whole so that the
determination is not left te the:political expedience of
political parties more particularly before the general
elections. They save the nation from making a choice
between the various, competing political, social and
economic ideologies such as Capitalism, Communism and

fascism etc. Although the fundamental objectives may not

AAS
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have' immediate legal significance as they are not

enforceable by the constitutional machinery, their

enforcement can however be secured periodically more

particularly at the time of elections by calling on the
government and the political parties to account for their
actions on the touchstone of the fundamental objectives.
The existence of the fundamental objectives makes it
easy for the people to judge the performance of government
and formulate a public opinion that will exert pressure
and.influcnce on the government . The vigilant and informed
public and the press is absolutely necessary for the
effective supervision of governmental performance in
accordance with the fundamental objectives. Where the
public opinion 1is absent or the public is totally
indifferent to the performance of government the
application of chapter two will not be of any help or use.
A recent World Bank estimate indicates that over 45% of
Nigerians 100 million people exist below the poverty line.
About 2/3 of the number are extremely poor . Furthermore
1/3 of the population are without health services,2/3 are
without safe water and sanitation , 47.5 % are illiterate
and United Nations Development Programme Human Development

Index rank Nigeria 137 of the 174 member countries.!

Perhaps these might have recently dramatically altered for

"FHuman Development Reports, Nigeria 1996 pp.3 cf Nigeria's Reports to the Economic
and Social Council On the Implementation of the International Covenants on Economic,
Social and Cultural Rights, 7" February, 1996 ,E/1990/5 Adv 31
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the *worst in view of the countries recent economic
performance and the scale of corruption including the
breakdown of almost all institutional and infra structural
facilities

Howsoever one consider these figures they necessarily
paint a picture that warrants the putting of the economic
and social requirements of the people on top of the
political or even constitutional agenda of ﬁigeria, if
government was in reality meant for the people. Essehtially
the contents of chapter two were inspired by the Covenant
on Economic¢, Social and Cultural Rights. While Nigeria is
a signatory to this international covenant the authorities
have so far failed to codify it into domestic legislation
for enforcement purposes.

The African Charter on Human And People’s Rights!? seems
to offer an opportunity for judicial advancement of
economic , social , pelitical and cultural rights of the
people. The courageously active stand of the Court of
Appeal in the case of FAWAHINMI V ABACHA"Yin applying the
Charter to strike down oppressive legislation offers hope
for the realization of these rights. The court of appeal
also held that a custom which impedes the economic, social
and cultural growth of the people should be rejected as

being repugnant to natural justice , equity and good

“African Charter of Human and People’s Rights CAP 10 LFN 1990
B(1996) 9 NWLR (Part 475) 710
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conscience.'' Although the court was not called upon to
consider any legislation on economic, social and cultural
rights, this dictum shows that the courts may be willing to
consider applying such principle which many had earlier
thought were beyond judicial perimeter.

Section 17 of 1he 199% Constikution provides for the
social order upon which the Nigerian state shall be founded

i.e freedom, equality and justice. In furtherance of this

social order,

(a) Every citizen shall have equality of rights ,

obligations , and opportunities before the law;

(b) The sanctity of human person shall be recocgnised and
human dignity shall be maintained and enhanced :
(c) Exploitation of human and natural resources in any form
whatsoever for reasons other then the good of the community
shall be prevented ;

(d) Independence, impartiality and integrity of courts of
law, and easy accessibility thereto shall be secured and
maintained;

Subsection 3 established the framework upon which the
state shall direct its policy towards achieving some or all
of the stated objectives . If one interprets the term
“social” broadly which is irresistible, the scope of the
term shall include educational objectives . Section 18

provides for those objectives to include the promotion of

BAKPALAKPA V IGBAIBO (1996) NWLR (Part 458) 533
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science and technology, eradication of illiteracy
provision of free and compulsory primary, secondary and
university education “as and when it is practicable .”

Section 16 provides for the economic objectives of the
nation. In consequence a duty was imposed upon the state:-

(a) to control the economy so as to secure the maximum
welfare , freedom and happiness and every citizen
(b) protect the rights of a citizen to engage in econcmic
activities outside the major sectors of the economy .!*
(c) harness and distribute the material resources of the
country or the community so as to serve the common good .
(d) prevent the concentration of wealth or the means of
production and exchange in the hands of a few or a group.
(e) provide suitable and adequate shelter and food and to
provide reasonable minimum wage.
In furtherance of these ideals the state shall direct
its policies towards ensuring:
a) the promotion c¢f a planned and balanced economic
development.
b) that the national resources of the nation are
harnessed and distributed as'best as possible to serve

common good. .

c) that the economic system is not operated in a such a

""Major sector of the economy has been define as " a reference to such economic activities as may from time to time .
be declared by a resolution of each house of the National Assembly 1o be managed and operated exclusively by the
government of the federation shall be deemed to be major sectors of the economy . Furthermore ™ economic activities”
includes* activities directly concerned with the production .distribution and exchange of wealth or of goods and
services”. The term “participate” includes  the rendering of services and supplying of goods. ™
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manner as to permit the concentration of wealth or means
of production or exchange in the hands of few individuals
or a group.

d) that suitable and adequate shelter, adequate food,
reasonable national minimum wage, old age care and
pensions and unemployment, sick benefits and welfare
of the disabled are provided for all citizens.

All these objectives were inspired by the
International Covenants on Economic, Social and Cultural
Rights for which Nigeria is a signatory. In view of their
non-justiciability it appears that the only ‘option
actually open for their "enforcement"™ is judicial activism
by the courts. It is hoped that the Nigerian courts will
moderate their strict legalistic approach in the
interpretation of constitutional provisions. We shall
however now examine fundamental rights provisions which are
justiciable under Chapter IV of the 1999 constitution.
FUNDAMENTAL RIGHTS UNDER THE 1999 NIGERIAN CONSTITUTION

Right to life - Section 33

Almost all constitutions of nations that contained bill
of rights guaranteed the right to life and the Nigerian
Constitution is no exception. The obvious reason for this

is that life is sacred the source and nature of which is

beyond human comprehension. Professor Nwabueze put the

point admirably when he wrote that,

"

"Human life is, indisputably entitled to be protected

by the state because of its sacredness. It is, sacred
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because it is God-given. It is completely beyond our
power as human beings Lo bestow. Only God can
bestow. It is sacred for ... it combines the dignity
of the physical body and the dignity of human soul,

the right to life is thus the ultimate of all human

rights.'

There is no doubt that the right to life is the
foundation upon which all other rights are predicated and
that is why it is wusually the first of all rights
gquaranteed under most constitutions. For instance section
33(1) of the 1999 Constitution provides that,

"Every person has a right to life, and no one shall

be deprived intentionally of his life, save in the
execution of the sentence of a court in respect of
criminal offence of which he has been found quilty in

Nigeria"

The question 1s: what is the meaning of the word
"life" as - used in this section? Although question
regarding the meaning of the word "life" has never come up
before a Nigerian court, some others jurisdiction may
assist us in this direction. The United States Constitution
provides that, "....no person shall be deprived of his
life, without DUE PROCESS OF LAW. . . " The phrase "due
process of law" was consistently employed by the United

States Supreme Court to delermine whal process is "due or

6

17

Ideas and Facts In Constitution Making, pl23
See the 5th Amendment to the United States Constitution.
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approbriate or reasonable.” The Court interpreted "due
process" as not confined or restricted to matters of
preocedure only. It was therefore employed by the court to
determine the constitutionality of the substantive
provision of the law providing for the deprivation of
Tife,®

The Supreme Court of the United States in the case of
MUNN V STATE OF JTLLINOIS'" define the word "life" to mean,™
something much more than mere animal existerice “. The
inhibition against its deprivation extends to all those
limbs and faculties through which life is enjoyed. The
provision equally prohibits mutilation of the body or
amputation of the leg or arm or the putting cut cof an eye
or the destruction of any body organ with which the should
communicates with outer world.

This view of the Supreme Court on the meaning of life
is a classical statement accepted in all subsequent
decisions. In consequence the court took it upon itself the
responsibility of determining as to what circumstances
could deprivation of life <could be considered
constitutional. The decisions of the court in respect o
the right to life includes decisions on the right to

dignity of human person which the court considered as part

ROBINSON V CALIFORNIA (1962) 370 US 660 GREGG V GEORGIA, 428 US 156
(1976). FURMAN V GEORGIA (1972) 408 US 238, WOODSON V NORTH
CAROLINA 428 US 280 (1976) COKER V GEORGIA 433 US 584 (1977)

" (1968) 456 US 1034
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of the right to life. Tt is submitted that the Nigerian
courts, when called upon, should adopt this broad and
comprehensive interpretation of the concept of life.

As regards the scope of the rights to life under
section 33, the section first affirmed the existence of the
right and proceeded to specify the exceptions. It is clear
that the right has been guaranteed to every person and not
to the citizens only, hence the opening word "every". The
sub-section provides that no person shall be intentionally
deprived of his life except in the specific case of

execution of a sentence of a court. The word

"intentionally" suggests that there can be deprivation of
life "unintentionally" which will be regarded as
constitutional. Fundamental rights were always regarded as
rights against the state but the language in which this
section was couched 1is such that the right could be
available against an individual.

These exceptions clearly envisaged a situation where a

criminal legislation could be employed to limit the

operational scope of the right by imposing as punishment

deprivation of life. The qualifications or limitations are
that such a person must have been "tried" in Nigeria for an
offence which attracts death penalty as a punishment. It

is submitted that if the exception is read alongside

section 4 of the constitution which vested on the

legislature the general power to "make law for peace, order
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and good government", then the right to life is only
available against the executive arm of government. The
right is not available against the legislative arm. In
other words section 33 cannot be used or employed as a
limitation on the power of the legislature to make law
providing for death penalty as punishment. A person can
only be tried by a court under a law passed by the
legislature and the legislature has the power to make law
providing for the deprivation of life the constitutionality
of which cannot be challenged as a violation of section 33.

In the United States the Supreme Court had used the
"due process clause" or "egual protection clause" to
guestion the constitutionality of death penalty as a form
of punishment. The court declared death penalty as "cruel
and inhuman treatment" which violates the 8th and 14th
amendments.’® Later however the court changed its view and
upheld the constitutionality of death penalty on the
condition that the law itself must prescribe the standard
of the extreme cases for which death sentence could be
permitted.

Similarly the Irish and Indian constitutions® while

guaranteeing the right to life omitted the phrase "due

0

21

ROBINSON V CAIFORNIA (Supra), FORMAN V GEORGIA (supra) EDIMUNDS
VFLORIDA (1982) 102 US 3368 BECK V ALABAMA (1980) 447 US 623,
GODFREY V GEORGIA (1980) 446 US 420 The views expressed by the court in the
last case is consistent with the views of the United Nations Human Rights Commission

on similar right.

See Article 21 Indian Constitution.
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procéss of law" and replaced it with the "the procedure
established by law." The Indian supreme court has for a
very long time taken the view that the word "law" mean any
enactment by the legislature and the validity of the law
depriving the 1life cannot be questioned under the
constitution.

The Court later changed its view overruling earlier
decisions and held that the word "law" means valid law.
That being the case, every law providing for deprivation of
life was subjected to the test of "reasonableness, ‘fairness
and justice” which gave the court the latitude to determine
its constitutionality.’”” It is submitted that the Nigerian'
courts should adopt this interpretation to limit the
powers conferred on the legislatures by the section. It is
generally against the spirit of constitutionalism for the
legislature or any other organ, to be conferred with
unfretted powers on matters of life and death over the
citizens.

Apart from this exception, there are others under the
section. The right to life is not available if death
results from the use of force as"-permitted by law as may be
reasonably necessary.’' (a) in defence of a person from

unlawful violence or defence of property or (b) effecting

b

MANEKA GANDH] V UNION OF INDIA, AIR (1978) SC 597 GOPALANACHARI V
STATE OF KERALA, AIR (1981) SC 674 OLGA TELLIS, AIR (1986) SC 108.

For the problems associated with right of self defence see Chukkol, K.S. (1988) The
Law of Crimes in Nigeria, pp. 100 - 116.
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lawful arrest or preventing escape from lawful custody.?®
This exception is wide enough to allow an ordinary member
of the public to inflict or cause death in an effort to
give effect to the sub-section.

Furthermore the right to life could be lawfully
deprived tor the purposes of suppressing riot, mutiny and
insurrection”. Riot takes place where there is civil
disturbance, breakdown of law and order resulting in people
taking the law into their own hands. Insurreétion is an
act of mass uprising of the people or a section of the
people against a lawfully constituted authority. Mutiny?®
is restricted to Armed Forces, Para-Military forces and
other security agencies including the police. It occurs
when members of any of these armed services revolted
against constituted authority.

There 1s no gainsaying that each of these events not
only disrupts peace and security, law and order but also
dislocates the entire society's equilibrium, In
consequence it is submitted that these exceptions are cases
of emergency and a legally "excessive" force may be
employed depending on the grawvity of the si?uation.

However it is difficult to lay down any objective standard

24

25

26

Section 33(2){a) and (b) of the 1999 Constitution.

subsection 2(c) of the 1999 Constitution

See section 3 of the Armed forces Act 1960 as amended.
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or general rule as regards this.?

Furthermore it must be pointed out that these enormous
powers vested in the state is not without some form of
restrictions. The constitution provides for certain
conditions before the application of such force that could
lead to a constituticnal or lawful deprivation of life.
These are:

That the use of such force must have been authorized by law
which states the extent and circumstances in which the use
of such force is permitted.

The use of force that will be justified must be such as is
reasonably necessary for any of those circumstances
mentioned earlier., As to what is "reasonably necessary".
This is a question of fact to be determine on a case to
case Dbasis, Generally in criminal law there are
provisions to the right of private defence as an exception
to criminal liability subject to certain qualifications.?

In the case of BELLO & ORS V A.G OYO STATE? the Oyo
state High Court convicted one Nasiru Bello of the offence
of armed robbery and sentenced him to death on 30

october,1980.0n the 12" November,1980 ,within the time

b
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For instance the Maitatsine riot of 1980 in Kano where the army had to be called

upon to restore law and order because the police were unable to cope with the
situation.

See S. 52 Penal Code Law and Section 32(3) Criminal Code cf s, 286 294 of the
Criminal Code and Sections 62 - 66 of the Penal code.
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prescribe by law ,he filed.his notice of appeal against the
said conviction in the Court of Appeal and a copy of the
notice of appeal was served on the Attorney General of Oyo
State. While the appeal was pending the Attorney General
recommended to the Governor the execution of the said
Nasiru Bello and in consequence thereof he was executed on
the 5" of September,1981.The relatives of the deceased
challenged the constitutionality of the execution on the

ground of violating the right to life guaranteed under

section 30 of the 1979.

The Supreme Court of Nigeria inter alia held that

(1) Although there is no statutory provision for stay of
execution of a sentence of death pending the determination
of an appeal, a stay of execution must be inferred from the
provision of the constitutional rights of appeal of the
convict. The Governor of a state cannot lawfully order the
execution of a convict who has appeal against his
conviction when his appeal has not been finally determined.
Thus the execution of the deceased was uncenstituticnal and
unlawful. The Court further held an action under Law of
Torts for damages arising from this unconstitutional act

could be maintained by the deceased administrators or

executors.
RIGHT TO DIGNITY OF HUMAN PERSON: SECTION 34

This section is similar to section 18 of the 1963

and section 31 of the 1979 constitution except that the
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1979 and 1999 provisions are more extensive and detailed as
regards to the nature and type of conduct considered as
offensive to sensitivity and the exceptions to such
conduct.

Section 34 of the 1999 Constitution provides that every
person is entitled to respect for the dignity of his
person. The section proceeded to specify certain types of
acts or conduct considered as offensive to human dignity.
The specific mention of these acts cannot be interpreted as
exhaustive cases of violation of human dignity but should
only be taken as illustrations. In other words a part from
those cases mention in the section if new types of inhuman
conduct are practice the prohibition of the section shall
be extended to cover those conducts.

Human dignity as a concept is not capable of an§ precise
definition. What is human and what is dignity are relative
terms both as to persons, time and circumstances. It
neither means the susceptibilities or sensitivity of a
highly touchy person nor does it mean the insensitivity of
a highly indifferent person. Contextually the section
seems to adopt the standard of a reasonable man and

proceeded to prohibit the following conducts regarded as

inhuman.

Torture inhuman or degrading treatment?®

W See Section 34(1){a) of the 1999 Constitution
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Slavéry and / or servitude"

Forced or Compulsory Labour®

On cursory g¢glance, it appears that the conduct
mentioned were too few but should not be interpreted to
mean that there are nce other conducts which may not be
coffensive to human dignity. The séecific mention of some
types of conduct could only be regarded as by way of
abandon caution. The right to respect human dignity is
wider than those specified practices.

The word “dignity" is flexible enough and its content
could be determined having regard to the stage of
civilization, moral and ethics prevailing in a society at
a given point in time. But it is certain that the dignity
referred here is subject to fluctuation the exact stand of
which could only be determined by the courts.

The words "torture, inhuman or degrading treatment"
refer to the well known practice of torturing human beings
or deing things which are offensive to human body or
sensitivity. This provision is specifically directed at
the state security agents, who engaged in the practice of
torture, to extract an "alleged"” confession from either an
accused person or a person under detention. The word
"treatment" is wider and includes punishment. The 1963

constitution had used the moral "punishment" but its

n

12

Section 34(1)(b) of the 1999 Constitution
Section 34(1)(c) of the 1999 Constitution
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deletion in the 1979 and 1999 constitutions should not be

construed as being excluded from the section 34.

We shall examine few American cases for illustrative

purposes. The United States Supreme Court in the case of

FURMAN 1’4 GEORGIA" held that death sentence is

unconstitutional. Two judges held it per se as cruel and
unusual punishment because it involved calculated killing
of a human being by the state thereby denying the executed
person humanity and that death penalty is unusually severe
and degrading punishment. It having been rejected totally
by the contemporary society and that it does not serve any
purpose more effectively than the less severe punishment of
imprisonment.

The other three judges constituting the majority held
death sentence as constitutional because existing law gave
discretion to the judges and the jury that would enable
them to discriminate on the penalty that was being
implored. The dissenting Chief Justice pointed out that’
in the opinion of the two of the majority judges held that
capital punishment may be wvalid if the laws provides
standard for judges and jury to follow or by more narrcwly
defining the crimes for which the penalty was to be
imposed.

Following this decision all the states in the United

States amended their criminal law codes providing the

i3

supra.
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standard to guide the judges for awarding the sentence
limiting death sentence to only first degree murder cases
and separated the procedure for finding the guilt from the
procedure for awarding the sentence. These legislations
were challenged in the case of GREGG V. GEORGIA* and the
Supreme Court held them as constitutional.

The majority judges took the view that death sentence
for first degree murder is not in itself cruel and usual
punishment. The fact that all the 50 states legislatures
enacted such laws showed that a large proportion of the
American society continue to regard it as an appropriate
and necessary criminal sanction. The court further pointed
out that death penalty is not a form of punishment that may
never be imposed regardless of the circumstances of the
offence, character of the offender and the procedure
followed in reaching the decision to impose it.

Generally the United States Supreme Court regards the
question of the right to life guaranteed under the 5th
amendment as encompassing the prohibition against inhuman
and degrading treatment. This was the basis which equally
informed the decisions of the Indian Supreme Céurt in the
cases considered under the section 33 above. One may ague
that the criminalization of torture under the Nigerian
constitution was to avoid its tacit legitimazation, by the

state. The criminal law of some countries provides or at

* Supra
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least condoned the use of torture or inflicting inhuman
and degrading treatment on suspects.® Torture was
prohibited for the simple reason that it may lead to the
punishment of innocent persons. The effect of torture on
a human being 1is to deprive him of his humanity i.e. free
will and reduces a person to the position of animal. It has
the effect of forcing a person tc do what he does not want
to do. Torture 1is disrespectful of the dignity of human
persons.

The second conduct outlawed under section 34%% is
slavery. Slavery has a specific meaning and refers to the
incidence of slavery as known to history. But it may be
possible that it 1s practice in disguise or various other
forms or its different features may come up in human
relations at different times. To guard against the
practice of slavery , the constitution has used additiﬁﬁal
word "servitude” which may cover a disguise form of
slavery.

Thirdly the constitution prohibits “forced and
compulsory labour ”. This phrase refers to those practices
under which persons are subjected to physical coercion to
do a particular work under pains of penalty. One of the

major criticism against communism, as a philosophy of

35

Torture was widely used in many Latin American countries in the 70's and 80's e.g.
Peru, Chile, Urnguay, Paraguay, Honduras efc.

See Section 34.(1)(b) of the 1999 Constitution
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government, was that it was founded upon forced labour.
The system has been described by one scholar as "serfdom or

a new slavery."' QAs te the nature of forced labour ,

Nwabueze condemned it in the following strong terms,

"Forced labour 1is evil because it leaves- the
individual no choice but obedience to the orders of

a superior, and it is no less evil because the new

master is the state.”™
It is clear from this that forced and compulsory labour is
an antithesis of the right to personal liberty. The
statement of the United States Supreme Court in the case of
POLLOCK V WILLIAMS" clearly illustrates this point. The
court held that, the defence against oppressive hours, pay,
working conditions or treatment is the right to change
employer. When the master can compel and the labourer
cannot escape the obligation toc go on, there is no power
below to redress and no incentive above to relieve a hash
overlordship or unwholesome condition to work.

The idea is that the freedom of choice is fundamental
to every human being. An individual may as a matter of
choice decide to enslave himself or do whatsoever with his

life and the state will have no business interfering.

Nwabueze rightly observed that,

37

Hayek, F.A. (1944) The Road to Serfdom, p.10.
it

ldeas and Facts op. cit p.66
W322US4(1944)
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*Within the ambit of the general law the individual
can conduct his affairs as suits him, he can slave
himself and be as austere as he likes, he can deny
himself certain wants or needs in order to achieve
certain ends, but to subject to such a regime at the
will of others in order to achieve ends determine by

them is a form of oppression altogether intolerable

to the nature of man.”*

These provisions were no doubt directed specifically
against the state. The words “forced and compulsory labour”
being a very wide expression, the constitution has stated
what does not amount to forced or compulsory. This
prohibition cannot be extended to the various social and
economic compulsion that operate upon an individual to do
a particular work which he would not otherwise have done.
Let us now examine each of the exceptions under the sub-
section.

Any labour required in consequence of a sentence or order
of a court." This makes the legislature immune from the
constitutional restrictions. The court can sentence a
person to do a particular labour only if authorized by law.
Neither the law nor the order .of the court can be
challenged for violating this right. This belittles the

significance or importance o¢of the right against the might

of the state.

41

ldeas and Facts op.cit p.65
See Section 43(2)(a) of the Constitution
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- Any labour required of members of the armed forces of the

federation or police as part of their duties or in the case
of a persons who have conscientious objections to service
in the armed forces, any labour required instead of such
service.’It is necessary here to explaih that by the
professional calling of the military, police and other
paramilitary services a specialized form of training is
required since the primary function of these forces is
safeguarding the security o¢f a state from different
perspectives.. In consequence the exemption is justifiable
and necessary e.g. it protects important policies in war
time situations like conscription. The constitution was
however céreful to safeqguard the interest of certain grbups
who may take a strong exception of this requirement by
providing for a substituted service.

Any labour or service required during natural calamities

‘for the well being of the community.®® This provision

enhances state security in the sense that where a

© community s survival is at stake either as a result of a

natural or man made disaster every member of the at society'
is duty bound teo assist (even at the pain of being forced)
to ensure well being and survival of that community.

Any labour or service required that formed part of the

42

Section 34(2)(c)uf the 1999 Constitution

See Section 34(2)(b) of the 1999 Constitution
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normal community!® or compulsory national service in the
armed forces®® or compulsory national service as part of
education and training.*

In view of the difficulty in drawing a clear cut line
between conducts that are within the legal framework and
thsse outside the constitutional perimeter the United
States Supreme Court decisions may assist us in determining
its.scope. In the case of ROCHIN V. CALIFORNIA.Y" Rochin
was suspected of illegally possessing narEotics. When the
pelice broke inte his house he allegedly swallowed the
narcotics. The police forced him to open his mouth and
when he refused he was ;aken to a hospital and through
stomach pump was forced tolvomit the drug. The Court held
this action of the police a violation of the right life and
dignity of human person without due process of law.

In taking a strong exception to this practice the court
pointed out that the process by which the conviction was
cbtained do more than coffend some fastidious
sentimentality. This is a conduct that will shock the
conscience of every decent person i.e by first illegally
breaking into the petitioner’s home, the struggle to open

his mouth and remove what was there, the forceful

.45
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extraction of his stomach content .This course of
proceedings by agents of government to obtain evidences
boundlto offend even the most hardened sensitivities.
However in the case of BUCK V BELL™ the Supreme Court held
valid an Act which provides for sterilization of mentally
defective persons so that the society may not suffer a
large number of mentally defective persons with disastrous
consequences.

The courts in Nigeria adopted similar position in the

case of ALHAJA HABIBAT MOGAJI V BOARD OF CUSTOMS AND

EXCISE'* The Lagos Custom authorities found that smuggled

goods are generally being traded in a local markets in
Lagos. The Custom authorities decided to raid the entire
market in order to apprehend and confiscate the contraband
goods. The method used was that armed policemen were
brought to the market and a detachment entered into the
market and opened fire into the air, frightening all the
market women then forcibly entering their shops, assaulting
some of them, before carting away some of the goods found

in the shops without taking any inventory. There was an

allegation that some of the market women were stripped but
this was not proved, but all other allegations were proved.
The court held that the entire operation was offensive

to human dignity, disrespect to law and a flagrant

B 246 US 114 (1976)
*(1982) 3 NCLR 723
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4.5

violation of laid down procedure for the purpose as
provided in various laws. The Court pointed out that
sudden opening of tire terrorized all the market women and
smack of uncivilized behaviour when there is already a laid
down procedure for such an act. Forceful entry and
assaulting of women without showing them warrant and time
to comply with the warcant did not speak well of the law
cadorcement agent s Fak bog away o gqoods withontd inventory

was much more el ot aind cel et upon Phe Integrity of the

Custom and Ezcise Department. For all these reasons the
Court held that the right to dignity and respect for human
persons was [ lagrant Iy violated.,

In conclusion one may argue Lhalt apart from the
specified conduct or practices outlawed by the constitution
as offensive to the dignity of human person the
determination of whether o particular conduct by security
agents violates the right is generally left for the courts
Lo determine an a cane Lo ease basis.,  n this contexk it
is difficult to draw any generalized objective standard for
determining what conduct could in all circumstances be
regarded as offensive to the digrnity of human person.
RIGHT TO PERSONAL LIBERTY: SECTION 35

Section 35 of the Constitution confers on évery person
the right to personal liberty subject to certain exceptions
specified therein. Traditionally no right comes into

frequent conflict or at least under constant threat of
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violafions in the name of security than the right to

personal liberty. The right to personal liberty is one of

the most important pillars of any democratic polity. The

question is: what is liberty?

Professor Nwabueze described liberty as an attribute
or one of the attributes of human life. He divided liberty
into two different types thus, “.. individual liberty and
political Tiberty. Individoal liberty, “to him.,” connotes
Phe Proeshoan, wilhilo Yimbts, of eaeh poraon an an, bwlividaal

to think, Tool, boliove or alinbelinyes, speak sl acl an ho

Flkess without amdue cosrelon or control by Lha acblbrary

will of others, in particular by the state®:

He continued further that,

"

... political liberty means the freedom of a
community to government itself (self government);
that. is Lo say, a community whose members
rollectively posses and enjoy, within limits, full
political rights of freedom to govern themselves and
to determine their destinies as a group...”"
Implicit in this definition of liberty is the fact that the
two are intractably intertwined that one can hardly exist

without the other. This view is however misleading that is

why one must agree with James Bryce when he wrote that,

“Between individual liberty and political liberty

there in no necessary connection; each may exist with

kL
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Ilhn il bpesy "
HTTR T " il 1 )iws [;'I’lll oo TR R ETLE T ‘H'*:ll‘I'.‘
confers in a positive sense the right to personal liberlLy
and then qoes on to state the circumstances in which a

person may be deprive of the right. Generally personal
Phbwrr by mwcans Farenban Divan phiysioal poal cain

Al vnnally 1

is Laken Lo mean Lrecdom Lyom aptest oaned debent bon,

The 5" amendment to the United States Constitution
provides that, “No person shall be deprived of his liberty
¢+« Without due process of law.” 1In an 1897 case the
supreme court - interpreted the word “liberty” in the

amendment to mean,

"W

.. not enly the right of the citizens to be [ree
from mere physical restraint of his person, as by
incarceration, but the term is deemed to embrace the
rhabt of the vciiizon 1o b froe in Yhe onjoymont of

Aall Bibar Faentdh b bossrg Ban ke Dawee oo ggenne B b o

lawful ways, Lo live and work where he will; Lo carn

his livelihood by any lawful calling; Lo pursue any

livelihood or a vocation, and for that purpose to

enter inte all coptracts which may bhe proper,
necessary or essenbial to his carrying out to a

succeasiul conclusion the purpose above mentioned.”"

The right to liberty guaranteed under the United States

Consritnlion is all encompassing in ivts amplitude, but it

is respoctiully submitted that the SCOPe and mean g ol

LT}

Modvrn Democracies (1920) Lol 1, poo!
" ALLGEYER V' LOUISIANA, 165 US 575 (f#x97)
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the Nigerian proviso under section 35 which provides that,
“Every person shall be entitled to his personal

liberty and no person shall be deprived of such

liberty save in the f(ollowing cases in accordance

with a procedure permitted by law...”
partakes only of the first part of the United States
Supreme Court definition but does not extend to the later
part because of the exceptions provided under the Nigerian
provisions. The section contained a number of grounds upon
which a person may be arrested, detained or impriscned. A
close examination of these grounds or exceptions would
reveal that the right is only available against the

executive and not the legislature. We shall consider these

exceptions later.

Furthermore the right to perscnal liberty is one of
the pillars of any democratic set up because it directly
conflicts or offends the power of the state to remove ocut
of circulation any threat in the overall interest of the
society. Negatively section 35 provides that personal
liberty may be deprived in the circumstances permitted by
law. This was meant to provide a delicate balance between
the'right of an individual and the general interests of
the society.

The term “liberty” 1is gqualified by the word

“personal” in the sense that the individual is free from
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physf{cal restrain and constraints.”™ The freedom secured by
section 3% is from physical restraint or restrictions to
freedom to move aboul and pursue his vocation of life
without state interference or restraint in any way. This
means freedom from arrest, confinement or restricting a
person to a particular place or prohibiting him from
moving ont of a particular place. Emphasizing the
importance of personal liberty as an integral part of man’s
individuality, an eminent scholar maintained that,
the ability lo be, think and act was part of

man's endowment as a whole, sane, normal human

personality ... .. the abilivy Lo be was the ability

to live and enjoy life. The ability to think and

act was the ability to protect life more securely,

expand liberly more generonsly, Lo salequard property

more adeguiately, Lo cusare conascience more liberally

and Lo advanes happibess more cand Ly . ™

Writing on the same principle the famous philosopher
J.S. Mill™ on what he calls "simple principle” explained

thus,

b L (TR SRIRN il Pyt vatepry bar baw apstzzeegd e Ny
Simple principle, as enbitled Lo govern absolutely

Ehee el Bager ol soncboty wilh The budiviiddual in away

55

Neal Riemer, James Madison: Creating the American Constitution (1986) p.34

See B.O. Nwabueze, ldeas & Facts ppd8 ¢f In ADEWOLE & ORS V. JAKANDE &
OTHERS (1981) NCLR 262 at 263 The courl construed " personal liberty” under
Section 33 to rvefer to “privilege”. Cimmunity” or “right' of a personal nature.

“ON LIBERTY"™ in .M. Robson (ed) Essavs in Politics and Society (Toronto:
University of Toronto Press, 1977) Vol. Ipp 213-30 at p. 223 -224
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of campulsion and contrel, whether the means used be
physical force in the form ol legal penalties, or a
moral cooraion of publia opinion. That principle
15, thalt sole ewd for which mankind is warranted
indivicdually or collectively, is interfering with thi:r

liberty of action of any of their members is self

protection.”

1t is beyound doubt Lhat bthe most distinguishing feature
ol  any democrabic polily, 1 venbture Lo say, is  Lhe
protection ol personal liberty ol the individuals. In
vl wone the Ll camma bty ol any e tataar ial an
Fosban bbb s b bhos ndghil baw poorsmmnd bbby I
3 T U I S S L Y TP TV ¥ S S W TRLTY R VI S T Y O CET S ST ST U VPSS S O T
rights so quaranbeed are nol in absolute terms, and that
care b been bakety b prodest o enmial paopea Y don e
collect ive vl o o ot ovpent ol L soec el ¢, A mend Loped
carlier the Migerian Constitul ion is nob an exception to
this basic principle.

Section 35 contains a number of grounds upon which a
berson may be arrested, detained or imprisoned. A close
examination of these exceptions " will lead to the
inescapable conclusion that the right is not a right
against the Legislature but against the Executive. If that

is the purpose which in effect section 35 serves it ought

57

All the grounds of exceptions mentioned in S. 38 seems 1o have been taken from the
summary of the grourds of lawful arrest and detention in Wade & Phillips On
Constitutional and Administrative Law (1982) p. 442
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not to find a place in the fundamental right chapter, for
even under the rule of law the Executive cannot deprive a
person of his personal liberty without an authority of law.
What was needed was a protecltion against the Legislature to
prevent arbitrary arrest or unreasonable detention or
arrest through oppressive laws.

The basis of these exceptions was that the right to
personal liberty can be restricted in the circumstances
specified in the section as permitted by law. The word
“law” may be interpreted to mean a valid law - which did
not contradict or contravene any provision of the
constitution. It is submitted that the law which permits
or authorized the deprivation of personal liberty should be
just, fair and reasonable. The absence of these
requirements under section 35 considerably reduces the
importance and significance of the right. This becomes
more when we consider the various circumstances under which
the right can be abridqged.

Firstly the right of personal liberty can be deprived in
execution of a sentence or order of a court for criminal
offence for which a person has been found gquilty.®® This
provision did not make the question of justiciability of
the law providing for the arrest or detention open to
judicial review. If deprivation on the court order is

justified, it means that the law under which the court

SK

See Section 35(1)(a) of the 1999 Nigerian constitution.



imposed the sentence is justified and cannot be questioned
on the ground that it is an unreasonable law or an unjust
law. The resultant effect of this loosely worded provision
is that in its desire to protect itself either from real or
imaginary threat, the state (via the legislature) may pass
a law (under any guise) providing for a deprivation of
personal liberty. Whenever such a law was validly passed
it cannot be challenge on the ground that it contravenes
section 35.

Secondly when a person fails to comply with the order of
the court "™ e.g. a person who commits contempt of court by
failing to comply with its order or direction may be
imprisoned. lere also the order of the court imposing such
a punishment is not open to challenge even if it is
unreasonable or arbitrary etc. It is however conceded that
the court, being the foundation stone of constitutionalism,
it is imperative that their power, independence including
power to enforce its judgements or order must be protected.

This must be balanced or exercised in the context of the
law or with the sole purpose of promoting the spirit of the
law.

Thirdly a person may arrested or detained for purposes
of bringing him before the court of law or when the person
is reasonably suspected to have committed an offence or his

arrest or detention is considered reasonably necessary to

® See Section 35 (1)(b) of the 1999 Nigerian Constitution
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prevent him from committing an offence.® Reasonable
suspicion has to be established on the basis of prima facie

evidence which is ultimately Jjudged by the court or
magistrate before whom the person arrested or detained has
to be produced with 24 hours in some cases and within a

reasonable time in other cases. When the arrested or

detained person charged with the offence is not shown by the

records produoced betore the court to have committed the

offence, his detention or arrest will be illegal.

In this context a mere suspicious or conjecture is not
enough, the suspicion must be directly related to the
material evidence the cofficer has at the time of arrest and
detention. In Lhe same manner when a person is suspected
to be planning, trying or attempting to commit an offence,
for the purpose of preventing him from committing the
offence his arrest. or detention must be regarded as
reasonably necessary. It is only from this perspective
that the arrest and detention of persons who either
directly or indirectly posed a threat to the existence of
the state could be Jjustified. A note of caution must
however be sounded here that the only circumstances
surrounding Lhe Lime and place of arrest or intended
commission of the oftfence will determine whether the arrest

or detention was reasonably necessary. In both cases of

suspicion of committing an offence or preventing the

See Section 35(1)(c) of the 1999 Nigerian Constitution
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purpoées of preventing him from unlawfully entering into
Nigeria or for his lawful expulsion or extradition etc.% It
is from this perspective that the various immigration laws
and regulations can be appreciated. Some of these
legislation imposed certain requirements such as entry
visa, passport and resident permit in order to monitor all
foreigners entering into and residing in the country. The
point must however be emphasized that the determination of
who enters into a country or stays there except the
citizens is a maltter affecting sovereign right of a nation
and is a recognized principle of international law. The
use of the word or adjective “unlawful” to qualify “entry”
and “lawful” tor expulsion presupposes that the state
exercise of such powers must be on the basis of the
requirements established by law.

In the case of SHUGABA DARMAN V MINISTER OF INTERNAL
AFFAIRS"' the ccourt held the Immigration Act 1963 as
unconstitutional, null an void for contravening the
provisions of section 3% of the constitution. In other
words the basic requirements of lawful expulsion in the
spirit of the section were complétely absent in the Act.

Fifthly a person may be arrested or detained if he is
suffering from infectious or contagious disease or if he is

of unsound mind or addicted to drugs or alcohol or if he is

L1

Section 35 (1)(f) of the 1999 Constitution
(Supra)
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vagrant.® The legalization of this arrest and detention is
necessary for the purpose of protecting the community
against the afflicLed individual. Such a person if allowed
to roam freely may spread the disease in the community
precipitating an epidemic or if he is of unsound mind
constitute a danger to the society because of his violent
nature. These qroup of persons, if left unchecked, could
pose a serious threat to the community which in turn could
undermine the security of the state.

Furthermnr%, a person may be deprived of his perscnal
liberty if he is below the age of 18 for the purposes of
his education and training.” These cases cover minors who
may be placed in custody for their education and training.
The state is generally under an obligation to ensure
continuity in the overall interest of the society. It is
therefore incumbent upon Lhose entrusted with machinery of
state power to train future generations to become useful
members of the society rather than a danger to it. The
deprivation of the right of personal liberty on this basis
is for posterity.

Finally a person may be arvested or detained in order
to compel him to or secure from him discharge of an

obligation imposed by law" e.g. a law may provide for an

L

Section 35(1)(¢)of the 1999 Constitution
Section 35(1)(d) of the 1999 Constitution
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arrest in order rto compel a debtor to pay his debt. This

provision may be criticized on the ground that the

constitution attaches less significance and importance to

personal liberty as compared to other legal obligations
however trivial, unimportant or insignificant they may be.
This is the direcct result of the absence of condition of
reasonableness of the law providing for arrest and
detention. Under the United States Constitution the words
“due process” has been held to include noé only the
procedural reasonableness but the reasonableness of the
substantive law."

Section 35 subsection (4) provides that any person who
is arrested or detained and awaiting trial shall not be
kept in detention for a period longer than the maximum
period of imprisonment reserved for the offence with which
he is charged. Ideally this provision takes care of the
delay in the conduct of trials either because of the
complicated nature of the case, evidence required , the
congestion of the court’'s calendar etc. Practically this
provision posed the greatest danger to personal liberty,
becavse with the imprecise nature of, for instance the term
“state security” and the over-zealousness of the security
agents, it could or allow the authorities or their agents

to sentence an accused to a maximum period of imprisonment
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even-though he has not been found guilty of any offence.
This is a violation of the presumption of innocence
guaranteed by the constitution under section 36(5).

The right to personal liberty can only be meaningfully
protected when the person charged with an offence is tried
as quickly as possible because any detention for an offence
for which a person has not been found guilty amount to an
illegal detention. Tt may be arqued that to prevent the
state or authorities from committing this illegality, such
a person must be given the right to public apology and
compensation as provided under section 35 sub section 6 if

after being detained for the maximum period he was

eventually found not guilty,.
4.5.1 RIGHT TO SILENCE DURING INVESTIGATICNS

Subsection 2 of section 35 provides that any person who
is arrested or detained is entitled to remain silent or
avoid answering any question until after consultation with
a legal practitioner or any other person .of his own
choice. This right covers the period of detention in
police custody before the trial. Obvicusly this right was
provided as a safeguard or protecting an arrested or
detained person from being tortured, intimidated or any
other form of coercion to extract information for use at
his trial. Tt is a common knowledge that security agents
extract alleged “confessions” from suspects. This provision

minimized the possibility of convicting a suspect on such
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illegally obtained evidence.

The right of silence, though important, from individual
point of view needs to be balanced with the interest of
public justice in punishing a real culprit and the duty
imposed by law upon every member of the public to give
information in his possession to tell the truth when asked.
An arrested or detained person has a difficult choice to
make between the exercise of his right to remain silent and
to fulfil his legal obligation to tell the truth. Where he
remains silent he runs the risk of wrongly being convicted.
If he intentionally conceals the truth he runs the risk of
being charged with perjury or willfully refusing to assist
the police in the discharge of their lawful functions of
investigating a crime and bringing the culprit to justice.

The provision also conlers an additional right for an
arrested or detained person to consult with a counsel or
any other person of his own choice. The choice of who to
consult is entirely at the discretion of the accused
person. There is no duty imposed upon the state to provide
him with a counsel or any other person for consultation.
The difficulty of the language in-this sub section is that
it says “until after” which is capable of being interpreted
to mean that after he has consulted with a counsel or
friend, he cannot remain silen:: and avoid answering
questions. Such an interpretation may not work in practice

especially where a person refused to consult any legal
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practitioner or any other person.

The Lagos High Court took the second view in the case of
OLUSHOLA OYEGBAMI V A.G. FEDERATION® In this case the
editor and a reporter of Sketch Newspapers were arrested on
the basis of certain publications. When interrogated they
refused to disclose their source of information and were
charged wilh conspiracy to commit felony -of false
reporting. They challenged the constitutionality of the
state action on the ground that it derived them their right
to remain silent under section 32 subsection 2.

The court upheld their contention and held that it is a
fundamental right of any person arrested or detained to
remain silent until after consultation with a legal
practitioner and even after such consultation, the arrested
or detained person can still remain silent and refuse to
answer any question put to him. The police in carrying out
their investigation and questioning are bound to comply
with and observe the relevant provisions of the
constitution as they are intended to protect persons from
improper police conduct, Persons arrested  have
fundamental rights during and after their arrest and
detention.

Section 35(3) provides that any person, who is arrested
or detained, shall be informed in writing within 24 hours

in the language he understands of the facts and grounds for

% 2 (1982) NCR 189
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his arrest and detention. The specific mention of “factsf
and “grounds” is intended to avoid the controversy as to
whether.furnishing of grounds would entail giving all the
detailed facts relating to the alleged offencé. It would
appear that it is not enough for the detaining authority to
inform the arrested person the alleged offence but alsc the
facts that constitute such an offence. Another problem is
the idea that an arrested or detained person must be inform
in writing in the language he understands. In view of the
degree of illiteracy in our society it would seem that
verbal information would satisfy the reguirement of the
section.

The right to be informed is a prelude to the right of
production before the court within a reasonable time,®
When the arrested person is produced before a magistrate,
the object of it is to determine the basis of the facts and
records before him whether there is any prima facie case
made out by the detaining authority. He would be
considerably assisted if he was informed of the facts and
grounds of his arrest. Without the facts and grounds of
arrest, the detained person will have nothing in respect of
which he can consult a lawyer.

Furthermore the subsection provides that any person
arrested or detained shall be brought before a court within

“reasonable time”.Reasonable time was define to mean 24

¥ Section 35(4)of the 1999 Constitution
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hours if within a radius of 40km from the place of arrest
or detention there is a magistrate court and in other cases
two (2) days or such other longer time as the court may
consider reasonable in the circumstances of the case, The
production before the court within a reasonable tiﬁe is a
very important safeguard against the misuse of the power of
arrest or detention by the police or any other law
enforcement agencies legally authorized . It enables a
judicial mind to be applied to the facts of the case and
arrive at a conclusion as to whether or not the facts and
evidence placed before it, there is a prima facie case
against the accused person.

In the case of AUGUSTINE EDA V COMMISSIONER OF POLICE
BENDEIL STATE the Court of Appeal in Benin held section 17
Criminal Procedure Act and Section 23 of the Police Act as
unconstitutional, in so far as they do not require
production before the magistrate of an arrested person
within reasonable time in all cases. The court took the
view that it is the duty of the police to offer bail and
br;ng the accused to the court of law within one or two
days as the case may be. Whethér the police grant bail or
not it is their duty to bring him before the court within
the said time. But once the police have offered the bail,
it is for the accused to avail the bail b; producing or

providing the required security. And if he fails to do so,

Section 35(4) and (3) of the 1999 Constitution
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his' further detention will not be hit by the subsection.

If a prima facie case is not established, the court will
be within its right to discharge the person forthwith
subject to such conditions as may be necessary to make the
person available for investigation of the offence and the
trial should that trial be necessary. The Court in EDA's
case has taken care to prevent a detention for a period
longer than necessary but has not given any right as to
bail generally and not prescribe any limitation on the
power to grant bail.

The United States Constitution has a very solitary
provision i.e the 8" amendment which provides that
excessive bail shall not be required. 1In the absence of
similar provision in Nigerian Constitution it is possible
for the detaining authority, if the law permits, to demand
excessive bail, the impossibility of which will have the
effect of continues detention. It is only when the person
is not tried within 2 months if he is not entitled to bail
(i.e in cases of capital offences) or within 3 months if
he is not released on bail that the sub section enjoins
upon the detaining authority to'release him forthwith with
or without conditions. A release under this subsection will
not prejudice any subsequent proceedings that may be taken
against the person’' Secondly such a release may be with or

without condilions that could ensure his appearance at the
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time of the trial to answer the charges against him.

This right to be release creates a problem in that the
words used are “if not tried”. The question here: Does
this right means or suggest that the trial be completed
within 2 or 3 months as the case may be? Or the trial
should begin within this pericd? There is no decision so
far on this except perhaps under the ordinary law. The
constitution seem to proceed on the presumption that the
trial should begin within this period because the
conclusion of a trial may depend on a number of factors or
variety of circumstances. Some delays may be attributed to
the prosecution, the court or the accused, his counsel or
witnesses etc.”

As regards to the question of production in the case of
ONU OBEKPA V COMMISSIONER OF POLICE ™ the defendant was
charged with theft and was refused bail as it would
prejudice the investigation of the offence. No
circumstances were advanced in support of the prosecution
request. The court held that under the constitution bail to
a person accused of an offence other than a capital offence
is a basic right and the right éf release before the trial
is much more basic if Lhe trial is going to last more than

2 months for non-capital offences. The Court observed that
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This right is not available to person charged with capital offence, or an army or
police officer who has been sentence to a term of imprisonment not exceeding 3
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the spirit behind the provision of section 32(4) is to keep
an accused person out of incarceration until‘found guilty
through the process of court trial. It is a conditional
privilege which he is entitled to under the constitution.
Finally section 35(6) has a very meaningful provision
i.e a right to compensation and public apology by the
appropriate authority for an unlawful arrest and detention.
In retrospect it appeared that though the constitution has
conferred in a positive form the right to personal liberty
as a check to the almighty powers of the state, the grounds
of exceptions considered have substantially undermined its
legal efficacy. From the discussion of the various
exceptions under the section one disturbing trend seem to
have emerged i.e the state and its various agencies,
instrumentalities could conveniently circumvent these
rights whenever they desire to do so. In other words an
individual, notwithstanding these provisions, basically has
no protection against the state. Though the courts have' in
most ;f the cases examined tried to water down some of the
damage, which the exceptions seem to have made to the
substantive right, the decisions were mainly those of high
courts which are of persuasive authority. In consequence
the burden is squarely n the superior courts to interpret
these exceptions narrowly within the context of restricting
the enormous powers of the state in favour of the

individual rights. This calls for judicial activism by the
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courts in contrast to the purely 1legalistic approach
generally adopted by the Nigerian judges in the spirit of
British tradition. Interpretation of constitutional
previsions generally requires broad and liberal approach as
evidenced by the United States Supreme Court progressive
interpretation which has withstood the test of time.

THE RIGHT TO FAIR HEARING: SECTION 36

.

This section provides for the right of fair hearing in
civil, criminal and administrative matters. The section
also conferred certain othey independent rights to a person

accused of a criminal offence. Subsection 1 of section 36
provides that every person is entitled to “fair hearing
within reasonable time before a court or tribunal
constituted in such a way as to secure its independence
and impartiality.” These rights are only available where
the civil rights and obligations are being determined
including any question or determination against any person,
government or authority.

The question of what is “civil rights” came up before
the Supreme Court of Nigeria in the case of MERCHANT BANK
LTD V FEDERAL MINISTER OF FINANCE.” The plaintiff was
granted license to engage in banking business and the
Federal Minister of Finance, in exercise of his powers
under the Banking Ordinance, revoked the license. The

company challenged Lhe revocation on the ground that
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carrying on banking business is a civil right and they were
not given the right of fair hearing. The court rejected
this contention and without defining what is a civil right
held that a right of license to do banking business under
the Banking Ordinance does not come within the meaning of
civil right.

In the case of ORISAKWE V GOVERNOR OF IMO STATE” an
allegation of gross misconduct were levelled against the
plaintiff a traditional chief. Under the relevant
chieftaincy laws the Commissioner was empowered to set up
an investigation panel which he did not do. The Governor
in exercising his executive authority appointed another
committee which made recommendations without investigation.
The Governor acting on the recommendations withdrew the
chief’s recognition.

The action was challenged on the ground of failure to
give a right of fair hearing to the chief before the
withdrawal of the recognition and the court upheld the
contention and invalidated the Governor's order. The court
observed that,

“rhe plaintilf ,being a recognized chief before the
withdrawal of the same by the Governor, had a le;al
status, duties and obligations imposed on him by law.
If the right to fair hearing is to be a real right it

must carry with it a corresponding equal right in the

person accused of any misconduct to know the case
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which i3 made against him. lie must know the evidence
against him and must be given the opportunity to
contradict such adverse or incriminating evidence.

This is the right of fair hearing and nothing short

of 1t will suffice...”

While it is difficult to determine what the term “fair
hearing”' means since it was not define by the section, the
section however laid down certain criteria for its

determination. For instance the proceedings must be

conducted within “reasonable time,” “before a court or

tribunal established by law”. However the tribunal must be
constituted in such a manner as to make it independent and
impartial. As to what constitute “reasonable time” no hard
and fast rule can be laid down as to what may be a
reasonable time in any given case. It depends on a number
of factors surrounding the case such as the nature of the
case, its complexity, the time taken by the parties to
produce their evidence, time taken by counsels,
availability of adequate number of courts and how congested
the court’s calendar is.

Scme of the few cases decided by the courts may
illustrate the meaning of the germ “reasonable time”. For

instance in the case of JOHN FOLADE V ATTORNEY GENERAL
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LAGOS STATE’' The appellant was arrested and detained by the
police. He was charged before a Chief Magistrate with an
offence for which the court has no jurisdiction and the
court refused to grant him bail. He challenged the
constitutionality cf his continues detention as a violation
of his right to personal liberty and fair hearing. The
court held that though the expression “reascnable time” has
not been define by the constitution the expression must
bear its ordinary para-material meaning in the context in.
which it was used. That is the right to speedy trial i.e.
fair trial within a reasonable time guaranteed under the
constitution is necessarily relative. It is consistent
with delays and depends upon circumstances. It secures the
right to the defendant but does not preclude the right to
the public justice. The accused does not need to show
actual prejudice by the delay before he will be entitled: to
complain about it or seek redress.

In the case of NWANKWC V QUEEN” the Supreme Court
adversely commented on a 12 months delay bereen the time
of arrest and actual trial before the Court. On the other

hand in YERIMA V  BORNO N.A” an attempt was made to

include the time taken to include appeal proceedings in

calculating the delay but the court rejected it on the
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ground that the then section 22(2) of the 1963 Constitution
{similar to section 36) applied to trials only and not to
appellate proceedings. This is because a charge remained a
charge until a person is convicted and it is the conviction
that was generally appealed against. Section 22(2)
therefore deals with trials at the first instance only.

In STATE V NATHANIEL" the accused was charged with
murder and kept in custody for one full year even through
the prosecution know all the witnesses and the case to be
brought against the accused. The court held that the trial
was not within a reasonable time and therefore violated the
constitutional provisions.

In ARIORI V ELEMC" the action in this case was filed in
1960 but came up for trial in march 1972. The trial took
3 years 7 months of which 15 months were taken for writing
judgement.. The validity of the entire trial was challenged
as not being within reasonable time. The Supreme Court
held the trial invalid for violating section 22(2) of the
1963 Constitution. The court observed that,

“Reasonable time must mean the period of time in

which the search for justice does not wear out the
parLies and their wilnesses and which is required to

ensure that justice is not only done but appears to

W (1976) L.H.C. Unreported Suit No.45/56/75

(1983)1 SCNR 1
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reasonable persons to have been done, ™

The reasonable time for the consideration and delivery of
judgement depends on the time an active, healthy and
mentally alert judge takes to read and consider all the
evidence and write his judgement with full and complete
consciousness of all the impression of witnesses at the
trial. A period of time which dims or losses the memory of
impressions of the witnesses is certainly long and
unreasonable.

Similarly in the case of EKEAKA BAHUIFIR V LINUS
UKONU." There was an action for declaration of title to
land. Hearing began in November, 1979, final address in
June, 1981 and judgement in July, 1981. The trial was full
of adjournments and it was alleged that the long delays
made it impossible for the trial judge to recollect
demeanor and even ability of witnesses hence there was a
deﬁial of fair hearing. The Supreme Court distinguisNhed
ARIORI's CASE as dealing with the delivery of judgement
whereas this case relates to the delay in the trial itself.

The Court held on the facts that the delay ;iolates the
requirement of reasonable time 'in the context of section
33 and this can only be determined in the light of the

circumstances and peculiarities of each case. It is

therefore not possible to lay down a fixed rule as to what

82 Ibid p.25
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can’ be reasonable time in a trial of every case. Some
cases by their nature are short or lengthy by reason of the
number of witnesses to be called or the length of their
testimonies, others involved witnesses who do not live in
the community, country or within the court’s jurisdiction;
the document to be put in evidence etc.

As pointed out earlier the naiure of fair hearing to
be given either by the court or tribunal established by law
must be in such a manner as to secure “its independence and
impartiality” . These qualifying words apply to tribunals
and not to courts of law which are as a matter of
jurisprudence independent and impartial because of their
procedure for appointment, privilege accorded to the judges
and their security of tenure. The relevant constitutional
provisions were adequate in ensuring that thé courts
function independently and impartially. Where a court does
not function in accordance with the spirit of this
principle the fault lies with the person in charge and not
with the laws or the constitution of the court.®
Tribunals may be created by law but not by executive order.
The law establishing the tribunal must itself provides for
the wvarious conditions that are necessary to make the
tribunal function impartially and independently. Let us

examine some of these issues came up before the court.

Section 2(1) of the Evidence Act define a court to mean, ™ all judges and magistrates
and, except arbitrators, all persons legally authorized to take evidence.”
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In the case of DOHERTY V BALEWA® the Commission and
Tribunals of Inquiries Act 1961 empowered the Prime
Minister to appoint Commissioners to make ingquiries. The
Commissioners was empowered to compel attendance of
witnesses and to punish any witness(es) .by fine or
imprisonment who failed or neglected to comply with the.
Commissioner’s order. The fine and imprisonment were said
to be enforceable in the same manner as the one imposed by
a magistrate court. The exercise of such power either by
the Prime Minister or the Commissioners could not to be
enquired into in any court of law.

The Supreme Court held these provisions of the Act as
unconstitutional because they violated, among others, the
right to fair hearings in so far as the commissioner was
not a court or -judicial tribunal. The making of the Prime
Minister’s and Commissioner’s decision as final is
unconstitutional.

In the case of DR. 0.G. SHOFEKUN V  AKINYEMI®*® the
Civil Service Regulations were amended making it
unnecessary to take a public officer to a court of law.
Instead such matters were t6 be investigated by an
investigating panel and thereafter the case decided by the
Civil Service Commission. The Supreme Court held the

amendment unconstitutional on the ground that once a person
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is "accused of a criminal offence, he must be tried in a
court of law. Where the complaint of his accusers can be
ventilated in public which will ensure the right of fair
hearing as provided under the constitutign. In substance
the amendhment actually dispensed with the due process of
law.

Similarly in the case of SHUGABA ABDULRAHMAN DARMAN V
MINISTER OF INTERNAL AFFAIRS", the applicant was deported
to the Chad Republic on the ground that he as not a citizen
of Nigeria. The Federal Government however subsequently
set up or appointed a tribunal to investigate the guestion
of the applicant’s citizenship.

The High Court as well as the Court of Appeal held the
government's action as unconstitutional on the ground that
the constitution vested judicial powers in the courts. The
Court further observed that citizenship is a civil right
and as such, determination of that guestion can only be by
a court not tribunal. On citizenship depends on a number
of fundamental rights the enforcement for which was
exclusively vested in the high cocurts under Section 42 of
thel979 Constitution and that power cannot be exercised by
any other tribunal or authority.

In YUSUF GARBA V UNIVERSITY OF MAIDUGU?I" a group of

students were disciplined by expulsion by the University on
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the'ground that they were found to have committed arson,
looting, destruction of property and indecent assault.
This action was taken by the Vice Chancellor on the
recommendations of a Disciplinary Investigation Panel which

examined a number of students but the students were not

told the charges against them nor were they given the

opportunity to defend themselves by making representation.

The Supreme Court held the expulsion order
unconstitutional for denying the students the right of fair
hearing. The Court observed that the grounds on which the
students were expelled were serious criminal charges and
for that they can only be tried by the courts and not by
the university authorities. The court however pointed out
that the disciplinary power of the university could be
evoke 1in minor cases without actually specifying the
distinction between minor and major cases.

The example of minor misconduct the Supreme Court gave
was when a student slaps the Vice Chancellor, disciplinary
action could be taken against such student. The contention
of the supreme court was that the students and the
university campus are all subject to the law of the land
without any exception. In other words the process of
criminal justice should operate fully both within and
outside the campuses. 1If this argument were to be accepted
one wonders whether the criminal justice process does not

apply equally to minor cffences.
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In the case of ATTORNEY GENERAL (OYO STATE) V. L.O.
ADEYEMI® a Boundary Commission was appointed to demarcate
boundary between the communities of Ogbomosho and Oyo. The
decision of the Commissioner was confirmed by an Appeal
Tribunal provided for the purpose consisting of the State
Chief Judge and two other judges of the high court. It was
contended that neither the Commissioner nor the Appeal
Tribunal was a court or tribunal within the meaning of
section 22 of the 1963 constitution and hence cannot
determine the civil rights of the people.

The majeority of the court rejected this contention and
concluded that apart from the courts, tribundls can
lawfully and legislatively or Jjudicially adjudicate and
decide issues involving civil rights and obligations of
citizens. The only condition is that it must be
independent and impartial and in the present case, the
appeal tribunal satisfies this condition and the hearing
given was fair and within reasonable time.

The dissenting opinion regarded the Commission as well
as the appeal tribunal as outside the hierarchy of courts
and the decision of the appeal tribunal was to have effect
only after notice was %ublished by the government and not
before, therefore it could be called a court or tribunal.
On appeal the Supreme Court which was also divided, three

judges took the view that the commission was a judicial

¥ (1981) 3 CAR 1054
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tribunal and the remaining two judges maintained that it
wag an administrative tribunal exercising judicial powers.

The constitution has taken care not to unduly restrict
the powers of governmental agencies to determine issues or
matters in public interest without being hamstrung with
technicalities. The power of these agencies to determine
matters of civil rights and obligations of the people is
however subject to certain conditions. A law may be made
conferring on the government or any other authority the
power to administer the laws and when in the administration
of the laws, a person's civil rights and obligations were
affected, then such a law will not be invalidated if it
provides for the following:-"
That the person who 1is likely to be affected by the
determination of such an authority should be given such an
opportunity or the right to make a representation before
a decision affecting him is made."
Such a law should not make the determination or decision of
such an authority as final or conclusive. That means the
law must give to the person affected the right to appeal
against the decision of the authority.”

This right to fair heari?g will arise only when a

person's civil rights and obligations are determined. The
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exbression "civil rights and obligations" is wider than
strictly legal rights and obligations because there may be
many rights, privileges, franchise that may not fall
strictly within the definition of legal rights. However
the courts seem to in most cases equated civil rights and
obligations to legal rights and obligations. Perhaps when
the matter is explored further such a distinction may be
noticed and the purpose of section 36 will be widened sc as
toc cover rights and obligations which are not strictly
legal rights and obligations.

The right to fair hearing will be available when a
decision 1is made against any government, person or
authority. This suggest that the determination by or
against government need not strictly relates to any civil
rights and obligations. The mere fact that the matter is
against government or person or authority or any question
is being decided that person is entitled to fair hearing.

Fair hearing in section 36 is wider then the '‘principles
of natural justice. The principles of natural justice
consists of (1) notice and hearing (2) the authority should
be impartial and not bias. The principle of fair hearing
seems to be wider and may in addition to natural justice
include the right to appeal, a reasoned decision etc. A
person under the principles of natural justice is entitled
to a notice of charges or the matter against him and he

should be given the opportunity to make a representation



against these allegations or matters. He can only make
adequate representation if he knows the entire case, the
evidence against him and is given the opportunity to

present his own case and evidence including the right to

contradict the case and evidence against him. He can

examine his own witnesses and produce a documentary

evidence in support of his case and to cross examine the

witnesses against him.”

The presentation of his case may be either oral or in
writing or it may be by the person concerned or through a
legal representative. This may depend upon the
circumstances of the case, the nature of the case or the
law applicable. The authority deciding the case must not
be bias against the person or be favourably disposed
towards either of the parties. The judge or deciding
authority should not have any personal or a pecuniary
interest either in the subject matter involved in the case
or in the parties to the case. From this rule against
bias, the courts have excluded what is called departmental
or policy bias.

In the case of GANI V LEGAL PRACTITIONER DISC{PLINARY
COMMITTEE"™ the applicant, a legal practitioner, published
Nigerian Constitutional Law Reports and in his Editorial to

the Second Volume attacked the Federal Attorney General's

% See Dr. DENLOYE V M.D.P.D.C. (1968) ALL NLR 298.
M (1985) 2 NWLR 300
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stand on locus standi in ADESANYA'S CASE” The applicant
was served with a notice from the Federal Attorney
General's office calling his attention to an advertisement
in the West Africa Magazine of March 23, 1981, to show
cause why he should not face the Legal Practitioners
Disciplinary Committee for advertising himself as “a famous
reputable and controversial Nigerian Lawyer”. Under the
Bar Council Act legal practitioners were prohibited from
advertizing themselves.

Subsequent tc this a Disciplinary Committee was set up
with the Federal Attorney General as its chairman. The
applicant challenged the validity of the proceedings on the
ground that he will be denied fair hearing under Section 33
in as much as in the circumstance of the case, the Attorney
General was bias against him. The applicant’s contention
was upheld by the court which observed that

"The facts and circumstances were sufficiently

capable of raising fear and suspicion in applicants
mind as to fair trial because the Attorney General
was the complainant, prosecutor and the judge. The

Disciplinary Committee was a quasi.judicial authority

as it could inflict punishmenl. But because of the
circumstances of the case and the Attorney General
being a bias Chairman, the Commilteec cannot be said

to be constituted in a manner likely to secure its

independence and imparLiality hence section 33 was

% (1981) NSCC (VOL.12) 146. '
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‘breached. "

On appeal the Supreme Court held that the Committee was a

judicial tribunal and in the circumstances there was a real
likelihood of bias against the applicant.

In YUSUF GARBA'S Case™ the Supreme Court held that the
students were denied fair hearing also on the ground that
the Chairman of the Disciplinary Investigation' Panel,
namely the Deputy Vice Chancellor, was also a victim of
the students alleged activities and therefore a witness.
Hence the chairman being a witness, a victim as well as a
judge, there was a real likelihood of bias in viclation of
Section 33.

In the case of EX PARTE OLAKUNRIN V. OBA OLOWO OF OWQ"
the Chieftaincy Laws of Ondo State empowered Ehe Governor
to suspend or depose a chief if it was required according
to customary laws or if it is necessary in the interest of
peace, order or good government. The Governor delegated
this power to an Oba .In respect of minor chiefs, an
inquiry was to be held if necessary. The applicant and the
Oba had some differences and the Oba without holding any
inquiry deposed the appellant ’as a chief. This was
challenged on the ground that there was no fair hearing and

the Oba was a bias person.

The Supreme Court rejected this contention and held that,

96
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"The principles of natural justice apply to quasi=
judicial as well as administrative authorities. 1In
this case there was a real likelihood of bias but the

common law qualification of interest or bias may be

waived or removed expressly by statute .  In this

instant case Lhe disqualification of bias was removed
by the rules delegating the power to the Oba. It is
a settled rule that a person who is prima facie
disqualified for interest or bias may be held on
ground of necessiltly as competent and obliged to
adjudicate if no other duly gualified tribunal can be
constituted. The petilLioner who knew his traditional
duties should have asked of the details of his

derelictions.”

The dissenting judge however held that the rule
against bias applied to the facts of the case and there was
a clear violation of Section 33 of the constitution. With
due respect to the court the dissenting judgement appeared
to be the correct position of the law because the mere

possibility of bias as addressed by the court is sufficient

to invalidate the decision. By the rule of bias a person

need not prove actual bias, the facts of its possible
existence suffices. Secondly the fact that the applicant
was never given a chance to confront the accusation or
charges against him is no doubt a violation of Section 33.

One of the most important exceptions to the right of
fair hearing is that there might be certain maéters decided

by an administrative authority while they administer or
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enforée laws under Section 36 subsection 2. If any
decision of the administrative authority taken while
administering the law adversely affects or 1s likely to
affect any person then that person is entitled to only twe
rights and not the other rights provided under the main
part of the fair hearing. The two rights that must be
given to him are: the right to an opportunity to make a
representation to the administrative authority whose
decision is likely to affect him and secondly that he
should be given the right of appeal against the decision of
the administrative authority. Other rights like the right
to be heard by a court or tribunal independent and
impartial may not be provided, so also the right of
determination within reasonable time which ﬁay not be
available to the full extent so provided in the main part.

It is only through the rights to make representation
that some aspects of reasonable time may come in. An

aggrieved person will not be allowed to contend that the

administrative authority is bias for the any reason

because the law confers the power to decide the issue on

the administrative authority. The right of representation

will take in Lhe rights such as notice, hearing, knowing
the case 1in detail giving reason for the conclusion of the
decision. The extent of representation by a lawyer or
otherwise will depend on the circumstances of the case and

the law in question. Having dealt at length with the
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principles of fair hearing in civil matters it is necessary
to wrap up our discussion by briefly examining the larger

portion of the right which deals with fair hearing in

criminal matters.

FATIR HEARING IN CRIMINAL MATTERS

Generally section 36(4) - (13) deal with the fair
hearing in criminal matters. We shall however restrict our
discussion to those rights which are relevant to the major
issues considered earlier. This is not to underplay the
importance of the other rights. Section 36 subsection(4)
provides for fair hearing in a general way and
subsection(6)specifically referred to or mentioned
individuals rights of an accused person. Strictly speaking,
the individual rights mentioned in subsection (6) should
form part of the fair hearing or fair trial. The individual
rights mentioned 1in subsection (6) should not be
interpreted to mean they are the only rights available in
criminal process as part of the fair hearing. The rule of
interpretation namely “ejusdem eneris” should be applied in
interpreting the relative purpose of subsections {4) and
(6). When they are so interpreted, it would mean that sub-
section (4) provides the main right of fair hearing and
fair trial and the individual rights mentioned in sub
section (6) are not exhaustive of fair trial but serve only
as illustrations of fair hearing or fair trial. Ih other

words, the right of fair hearing or trial may embrace many
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4.7.2

other*rights in addition to the individual rights mentioned
in subsection (86).

The main right in subsection 4 is that when g person is
charged with a criminal offence unless the charge is
withdrawn, he shall be entitled to a fair hearing within a
reasonable time by a court or tribunal. Unlike subsection
(1) the word “tribunal” has not been qualified by the words
“independent and impartial.” This omission appears strange
and 1is 1likely to be interpreted to mean that while
determining civil rights and obligations, the tribunal must
be independent and impartial but for trying criminal cases
the tribunal may not be so independent and impartial. As
a matter of fact independence and impartiality is more
required in criminal cases then ih civil cases.

The 1963 Constitution had used the expression judicial
tribunal but in the 1979 and 1999 Constitutions the word
“judicial” has been deleted, perhaps because o¢f some
decisions which held invalid the determination of criminal
charges by an administrative tribunal which was not
strictly a judicial tribunal or a court. Nonetheless the
seriousness of the criminal casés will make the court
disregard the omission of the qualifying words and insist
that the tribunals, even if not judicial, should be
independent and impartial to the same extent as in civil

matters.

PRESUMPTION OF INNOCENCE
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éubsection (5) provides that any person who is charged
with a criminal offence shall be presumed, innocent until
proved guilty. However the accused may be burdened with
the proof of a particular fact. Generally the prosecution
has the burden of proving the case “beyond reasonable
doubt” to establish the guilt of the accused person. 1In
such a case the accused may keep silent and do nothing, if
there 1is the slightest doubt in the evidence of the
prosecution, the accused is given the benefit of the doubt
and discharged. However it may be that the evidence
produced by the prosecution leads to certain inference
against the accused person. In such a case, he runs the
risk of being found guilty.

This principle is fundamental in those legal systems
which adopt accusatorial method énd not linquisitorial
method of trying criminal cases. In some European countries
inquisitorial method is adopted under which there is an
obligation on the accused to state the facts that were
within his knowledge and the prosecution case may be based
upon such statements. The exception to the rule is that
the law may impose upon the accused person the obligation
of proving a particular fact. Proof of a particular fact
is different from the proof of a charge. It is only in
respect of a certain matters of a detailed nature that can
reasonably be said to be within the personal knowledge of

the accused, the law imposes a duty upon him that if he
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does ﬁot prove to the ceontrary, the law will presume he has
done those things. For instance if a public cfficer has
enriched himself and the public assessed his known sources
of income, it will presumed that he accumulated wealth by
corrupt means. In this case the law may impose an
obligation on him to prove that he accumulated the wealth
legally or not by corrupt means. In this case the burden
of the prosecution is to prove his known or declared
sources of income and the amount of wealth accumulated by
him and then established that it was in excess of such
income. After that the onus is shifted to the accused
person to prove the facts of how he acquired the additional
wealth.

This departure from the fundamental principle of
criminal law was Jjustified on the ground that in
complicated social and economic offences, the knowledge of
the offence and the related facts are either exclusively
known to the offender only or that they are so deep as to
make it impossible for the prosecution to lay his hands on
all the relevant facts.

In the case of IBEZIAKO V. C.O0.P" the Constitutional
validity of Section 160 of the Criminal Procedure Code was
challenged on the ground of wviclating of the right of
presumption. of innocence. The section in question

authorized the magistrate to take evidence from the

9%

(1963) 1 ALL NLR 61
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prosecution and frame charges when he is of the opinion
that there was a sufficient ground for presuming the
accused has eommitted the offence. The contention was that
when the magistrate framed the charge against the accused
person the presumption of "innocence is already destroyed
and therefore the accused could not possibly have a fair
trial by the same magistrate.

The Court rejected this contention and held that section
160 of the Criminal Procedure Code means no more than
that the maqistrate is simply directed to formulate what
seems to him to be an appropriate charge for the offence
which prima facie appears to have committed. It does not
mean hat the magistrate has made up his mind to convict the
accused.

With due respect to the honourable court it is difficult
for one to appreciate the rational basis of the argument.
Firstly the magistrate who framed up a charge against an
accused on the basis of the evidence presented before him
could hardly conduct the trial of such case with an open
mind. Secondly it is my considered opinion that the mere
framing of the charges by the magiétrate clearly raises the
presumption of guilt instead of innocence. It might
perhaps be better if the accused was sent to anlother court
to be tried instead of the same magistrate.

OTHER RIGHTS UNDER SUBSECTION (6)

This subsection confers other independent rights to any
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‘unable, after several attempts,

person charged with a criminal offence. These includes:
The right to be informed promptly in the language that he
understands and in detail the nature of the offence . This
simply means the moment the charges were framed against a
person, he must be given a copy of the charge sheet in the
language he understands. “Promptly” means as soon as the
charges are framed and nature of the offence means all
those details of the charge against him that will enable
him to know the charges to answer. This is basic in the
sense that unless the accused person knows the full case
against him, he may not avail himself the other rights
under the subsection.

Secondly an accused person is entitled to adequate time and
facilities to prepare his defence. The adequacy of the
time ;ould depend upon the circumstances of the case, the
nature of the offence and the evidence that needed to be
collected to meet the charges. The “facilities” does not
mean that the state should provide anything or everything
that is required for the accused to prepare his defence.
The right is more in the negative in the sense that the
state should not prevent or place obstacles in the way of
his preparing the defence.

In the case of YANOR V THE STATE” the police were

to procure a man who was a

material witness for the defence. The court rejected the

(1965) NSCC (VOL.4) 147
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defendant request for adjournment to enable him to produce
that witness. The court’s denial of adjournment was
challenged on the ground the accused person wag not given
adequate time and facilities to prepare his defence. The
court held that the request for adjournment was rightfully
rejected because previous unsuccessful attempts had been
made to produce the witness and the applicant failed to
show the likelihood of witness being produced at any
particular time. It was therefore his duty to produce the
evidence which he relied in his own defence and therefore
putting off the trial could not be adverse to justice but
may only delay it.
An accused person has the right to defend himself whether
in person or by a legal practitioner of his choice. This
does not mean that the state is under the obligation to
provide and pay for the services of a counsel whom the
accused person wants for his own defence. It simply means
that the cburt cannot compel the accused to have any
particular lawyer who should represent him. The matter is
completely at the choice or discretion of the accused
person. | :

The question came up before the Supreme Court in the
case of AWOLOWO V USMAN SARKI'” where the applicant was
charged with treasonable felcny. He engaged the services

of a lawyer (a non-Nigerian). When the lawyer arrived at

1% (1966) NSCC (VOL.4) 209
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1,.,.;-.:; Niggoa b e van secwnl wit o an caddeg of Vhe Minlal e
of Intermd At talas Piael b whae ol goert i b bed e enpbent
Nigeria. Under section 13 of the immigration Act the
Minister was vested with the power to deny entry into
Nigeria te any (a non-Nigerian) if he is satisfied that it
is in public interest.

The applicant challenged the validity of this order on
the grounds Lhat the constitution gave him the right to
choose a counsel who will defend him. Therefore the
Minister’s order prohibiting his lawyer form entering into
the country amounted to denying him representaticn by a
lawyer of his own choice. Secondly the Minister exercise
of the power vested in him under section 13 was mala fide,
The Supreme Court rejected this contention for the
following reasons:

The defendant can choose any lawyer he wants provided
such a lawyer is registered and eligible to practice in
Nigerian c¢ourts under the Legal Practitioners Act.
Secondly the Court further held Lhat the lawyer selected by
the defendant must be a person who is in Nigeria or can
enter Nigeria as a matter of right. The applicant cannot
insist upon a lawyer who has no right of entry into Nigeria

or to be in Nigeria. Thirdly the Minister's'power under

the Immigration Act being a discretionary one it is not for
the court to substitute their own judgement for that of the

Minister nor can the minister order be questioned on the
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qrouné of “mala fide”.

This landmark Jjudgement has been criticized on the
grounds that the defendant’s Jlawyer, through not a
Nigerian, is entitled to practice in the Nigerian courts.
Secondly that the court was wrong in saying that minister’s
discretion could not be reviewed by the court at all. If
the court had taken the circumstances of the case into
account, it would have found that the Minister’s opinion of
denying entry to the lawyer was in no way connected with
public interest, national interest or security of the state
and under normal circumstances the person would have gained
entry into Nigeria without any problem.

It is however true that the choice of the lawyer must be
confined to the lawyers who as of rights are in Nigeria,
registered and eligible to practice before Nigerian courts.
1f the choice is not so limited, then there may be a case
where in serious offences, the accused chooses a lawyer
whose activities are against Nigeria or who may be a
security risk more particularly in offences, wherein
confidential and highly secret or classified government
information need to be placed before the court.®

Other ancillary rights directly interrelated with these
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4.9

major rights are the right to examine and cross examine all
witnesses (including your own witnesses) either by the
accused in person or his legal practiticner, This is to
make it possible, through the process, to contradict the
evidence against him or destroy the credibility either of
the prosecution’s witnesses or their testimony.
Furthermore the accused has he right to an interpreter
free of charge if he does not understand the language of
the court. This requirements in accordance:- with the
principle of criminal law that the accused should know
everything that happens in his case so that event if found
guilty he should go with the impression that nothing has
been due behind his back and the guilt is based upon the
materials that came to his knowledge at the trial.!®
BAR AGAINST EX-POST FACTO LAW

(PROHIBITION AGAINST RETROSPECTIVE LAW)

The prohibition against ex post facto law was provided
under section 36(8) and section 4(9) appears wider in scope
than Section 36(8). The legislature ordinarily has the
power to make laws prospectively as well as retrospectively
i.e. a law may be made to take ef}ect in future or bit may
be applied to act or events that had already taken place.
Every retroactive law results in injustice and runs

contrary to the gencral principles that everyone is

presumed to know the law and should conduct himself

: @
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accordingly.

In respect of criminal law and offences in most
countries; the constitution prohibited the enactment of
retroactive legislation. Under section 4(9) of the
constitution the National as will as States Assembly are
prohibited form making law in relations to any criminal
of fence whatsocever that will have retrospective effect.
Section 36(B) provides that no person shall be tried for
a criminal offence on account of an act or omission which
did not at the time constitute an offence. Further no
penalty can be imposed heavier than the penalty that was
imposed at the time the offence was committed.

The prohibition of ex post facto legislation is provided
under the United States constitution in general terms but
the court have restricted its application to only criminal
matters and criminal offences and not to civil laws. The
Courts in United States had interpreted this right to
mean that an offence cannot be created retrospectively to
the disadvantage of the accused or that the evidence
required for establishing the guilt should not be reduced
to a lesser one retrospectively® or a penalty which is
higher than the prescribed act the time of committing the
offence should not be imposed or no penalty can be
prescribed where none was provided when the offence was
committed. This broad scope by the prohibition may perhaps

be read into the provisions of section 4(9) of the
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limitétion upon the power of prosecution of the state to
put in danger of life and limbs of a private individual. If
the state can arraign any person before a court at the time
of its choosing, this power is likely to be misused and if
checks are not placed upon this privilege of the state a
person can be prosecuted, arrested and punished again and
again for the same offence until he finally dies.

The rights under subsections (9) and (10) is slightly
narrower than the right under the United States
Constitution. Under these subsections when & person is
tried for a criminal offence and either convicted or
acquitted, he shall not be retried for the same offence or
an offence which has the same ingredients as that of the
offence for which he has been tried. The are certain
conditions to be fulfilled for a person to be avail this
right. Firstly a trial will prohibit a second trial only
when the first trial was before a court of competent
jurisdiction and if the first trial was before a court
which was not competent, the person may be tried again for
the same offence before a competent court.

Secondly the second trial will be barred only when the
first trial is completed and resulted in either conviction
or acquittal. 1If the first trial terminated in the middle
for any reason whatsoever or the entire process having been
gone through or somehow the case was discharged without the

judge rgcording conviction or acquittal, the second trial
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will dot be barred.

Thirdly the second trial will be prohibited if the first

trial was a criminal offence. That means if the same act

is triable under civil law, then civil proceedings cannot

be a bar to the criminal prosecution.

Fourthly the seccond prosecution or trial will be
prohibited only when the first trial has resulted in either
a conviction or an acquittal. The law permits the right of
appeal to the accused as well as the prosecution against
the judgement of the trial court. In England the
prosecution cannot appeal against a verdict of conviction.

This question came up for determination in the case of

NAFIU RABIU V THE STATE'™ In this case the prosecution

dppeal against the verdict of acquittal of the high court
and the defendant raised the plea of double jeopardy. The
supreme court rejected this contention and held that an
appeal proceeding is not a new trial. The court further
pointed out section 33(9) itsclf makes exception to the
double jeopardy by providing that the superior court may
order a retrial.

Fifthly the second prosecution would be barred if the
first prosecution was either for the same offence or an
of fence involving the same ingredients. This clarification
removes some of the controversies that the United States

Supreme Court found difficult te resolve as to what is

0 (1980) 2 NCR 117 or (1980) 8-11 SC 130
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meant.by the “same offence”. Under the sub-section the
controversy was resolved by restating that the offence in
both trials must involve the same ingredients. If the
ingredients differ or the nomenclature differ, then the
first prosecution will not be a bar to the second
prosecution. It becomes possible for the state to
prosecute a person more than once for the same act as
separate and independent criminal offences.

To prevent this from happening, the constitution seems
to have adopted Lhe test of substance namely ,the names of
the two offences are not very material. What is to Dbe
considered is whether the offences under the two
proceedings have the same ingredients or constituents
elements that require the same evidence to prove those
ingredients. The second prosecution will be barred when
the offences in both trial are the same in this respect.
The exception, however, as noted earlier is that the
superior court in disposing of an appeal may order retrial.
This is a second trial for the same offence. But the
constitution having made it an exception to the rights, the
plea of double jeopardy will not be available in such
cases. The Ltrial of a person for the criminal offence is
prohibited when he has already been pardoned for that
offence.

The provision of subsections 9 and 10 raised the

problem as to what exactly is its scope. 1If the pardon is
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4.11

granted after a person has been found guilty by the court,
there is a need for an express provision to bar the second
trial. However a pardon can be granted not only to a
person who is found gquilty of a criminal offence .
Although it is difficult to understand what the exact scope
is, it is however submitted to under the subsection a trial
for criminal oftence will be prohibited only when a person
is pardoned for that criminal offence. There must be a
formal charge of committing a criminal offence formulated
against the person and that is done either by filing
charges, or during a trial. This view will exclude cases
where pardon is granted without reference to any particular
offence. Another problem raised by the sub-section is
whether NOLLE PROSEQUI will qualify as a pardon within the
perimeter of this section.
IMMUNITY FROM SELF INCRIMINATION (RIGHT TO SILENCE)
Section 36(11) provides that a person tried for a
criminal offence shall not be compel to give evidence at
the trial. Such an immunity before the trial has already
been considered under section 35(2) i.e. right to silence
of an arrested or detained person. When these rights
were taken together it appeared that the right to silence
or immunity from self incrimination under the 1979 and 1999
Constitutions is much more restricted than the one

available under the United States constitution. The right

is available to a person who is either arrested or detained

159



or belng tried for a criminal offence. In the United
States Lthe immunity can be claimed even by a person who was
not at the time arrested or detained or being tried for a

criminal offence. Under section 36(11) the immunity from

self incrimination was given to an accused person only.

The accused cannot be compel to give evidence. The word
evidence includes oral testimony and documentary evidence.

The object of the immunity is Lo prevent a person from
being coerced to admit the commission of an offence and
reinforced Lhe principle of criminal law considered earlier
that a person shall be presumed innocent at a trial until

proved quilty. The right is for the accused and he may
decide to waive it. When the chooses to remain silent the
court cannot compel him tc take a witness stand nor could
the court or the jury derive any adverse inference against
him for his refusal to testify. If the accused chooses to
take the witness stand and makes statements then he opens
himself to cross examination, he cannot claim this
immunity. Having taken the witness stand his refusal to
testify will amount to contempt of court.

When a person claims immunity from self incrimination,
he indirectly raises suspicion in the mind of the people of
committing the offence. It may result in his reputation or
respectability in the eyes of the public being smeared, but
that is the price one has to pay for choosing to exercise

his immunity from self incrimination. The immunity can be
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claimed only when the person think that the discleosure of.
the information will criminally incriminate him. This is
different from an imaginary danger or apprehension that the
disclosure of particular information will incriminate him
in another proceeding. There is an exception to this right
that is recognized in various legal systems i.e the state
may grant immunity from prosecution to a person who agreed
to testify and give information about the commission of
certain offences. This exception can be justified on the
ground that in certain circumstances, the granting of
immunity from prosecution will be the only way or provide
the only avenue of bringing other criminals to justice.

Subsections 9-12 of section 36 provides that no person
shall be convicted of any offence unless that offence has
been defined and a penalty imposed under a written law,
This was meant Lo restrict the power of the state or its
agents and functionaries from “arranging” to unjustly
punish an innocent citizen.

The provision of subsection 13 is important in the
context of protecting state secrets or state matters from
public disclosures. The subsection provides that the
proceedings of courts or tribunals under section 36
including the anncuncement of its decision must be held in
public. This is without the prejudice of the power of the
court to exclude from its deliberations persons other than

the parties or their legal practitioners in the interest of
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publié defence, public safety, public order. In addition a
Commissioner or Minister was empowered in any proceedings
of a court to tribunal to satisfy that body that it is not
in public interest for such matters to be publically
disclosed, the court or tribunal shall make arrangement for
evidence relating to that matter to be heard in private.
This is an attempt to ensure a balance between the right
of an individual to a fair hearing and the interest of the
state in safeqguarding and protecting its vital secrets in

the interest of the society. The question has come before

the court as to whether the minister or commissioner has
the absolute discretion to determine whether a particular

matter or document could be disclosed before the court or

otherwise it is a privileged information. In APAMPA V
BALOGUN'"" §1 wasn held that the provision of section 219 of
the FKvidence Acl was void Lo be extent thalk it was
inconsistent. wilh the provision of the constitution in that

a litigant, part of whose evidence a minister has an
absolute discretion to prevent the court form hearing,
cannot be held to have had a fair hearing.

From our discussion of the variéus rights provided under
section 36 it is clear that the section has attempted in a
detailed manner to provide for the procedure of trials
with the view of protecting the accused person without

sacrificing the interest of public justice. The various

Unreported, Ibadan Civil sit 1/211/65 judgement dated October 20 197()
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rights under the section were meant to prevent either an
unfair trial, sham trial or even secrete trials which seems
to be prevalent in many developing countries. The
historical incidence of these types of trials especially in
Latin American and developing countries were generally or
almost exclusively related to human rights. It is for this
reason that most advanced democracies including the United
States consider most of these trials as political trials
rather than criminal. Nigeria has immensely benefited
from these nations experiences hence the codification in an
elaborate manner all those aspects of a trial which will
ensure that a person or party to any proceedings receives

a fair trial or at the very least be seen to have had a

.

FAIR HEARING.
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CHAPTER  FIVE:

RESTRICTIONS AND DEROGATION OF HUMAN RIGHTS
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5.2

INTRODUCTION

In the discussion of Chapter three the rights
guaranteed under sections 33 - 36 were considered. The
remaining rights i.e. those guafanteed under sections 37 - 46
shall form the core of the examination of this chapter. The
approach to the discussion here differs slightly from the
previcus chapter because it will be predicated from a multi-
dimensional approach in the following sequence. Firstly the
substantive rights as qguaranteed by the sections will be
analyzed. GSecondly the exceptions under the various sections
of the rights, if any, will be discussed as part of the
general implications of section 45 which essentially provides
for the restrictions and derogation of the fundamental rights
from sections 37-45 within the permissible constitutional
perimeter. The chapter will examine the relationship between

emergency powers and human rights and determine its

operational efficacy under such unusual times. Finally the

mechanism for enforcing these guaranteed rights shall be the

epileque to the chapter.
RIGHTS GUARANTEED UNDER SECTIONS 37 - 44

Essentially one can argue .that most of the rights
guaranteed under these sections were rights that are not
individualistic in their exercise. In fact they could be said

to be rights that only become active when they were exercised
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againét others or exercisable only in relations to others.
These rights can easily be categorized as properly falling
between Sections 33 - 44 of the 1999 constitution . It is
intended to consider briefly the major aspects of these
rights before examining the exceptions and the circumstances
under which they may be applicable.
5.2.1 RIGHTS TO PRIVACY: SECTION 37

The right to privacy under the constitution is provided on

the following terms,

"The privacy of citizens, their homes, correspondence,
telephone conversaltion and telegraphic communication is -

hereby guaranteed and protected.”

This right is the shortest in Chapter IV but no less
important then others, The Constitution has not define what
the word "privacy" means for us to ascertain what was being
protected. However by relating it to "homes, correspondence,
telephone conversations and telegraphic communications,” we
have a fairly good idea of what is being protected. The
question here is whether the specified list was exhaustive
and anything outside it will not enjoy the constitutional
protection. It is submitted that the matters of similar
nature e.q. fax, e-mail etc will be available to the
constitutional protection.

In the United States there was a right described by the

courts and constitutional law writers as the rights to
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privacy.' The fourth amendment to the U.S. constitution

provides that,

"The rights of the people to be secure in their persons,
houses, papers and effects, against unreasonable
searches and seizures, shall not be violated and no
warrant shall issue bul upon probable cause supported by

oath or affirmation, and particularly describing the

place Lo soarclyy, ad Ve preacsons o Lhfags to be seleod,

It is respectfully submitted that the right to privacy simply
means "the right to be left alone."™ The right to be left
alone certainly implies freedom from governmental intrusion.
The fact that a person is alone when exercising this right
further suggests that the government particularly if, as in a
constitutional democracy, it is a limited government has no
valid interest to protect by intrusion. To what degree our
concept of limited government means that government may use
its police power only when human behavior has spill once
effects?

If privacy is a personal right, which it is, privacy
then establishes a barrier against intrusion from outside.
Our volition determines what we will do in the realm of
protected behavior. Given the right of privacy as a personal
right, is it constitutional for the government to punish

"erimes without "victims"? Behavior which because o©of a

STANLEY V GEORGIA, 394 us 557, 89 SCt 1243 (1969)
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certain notion of morality that the state is enforcing are
called "crimes" but which in objective terms would seem not to
be because the individual involved freely consented e.g.
prostitution, homosexuality, drug addiction etc.?

The punishing of "private morality" contradicts the view

of J.S5 Mill®' that,

"the only purpose f[or which power can be rightfully
exercised over any member of a civilized community
against his will is to prevent harm to others. His own

good, either physical or moral,is not a sufficient

warrant".

The permissible limitations to be placed upon the rights
were provided under section 45(1) (a) and (b) of the
constitution and it shall be considered under restrictions and
derogation of the fundamental rights. Suffice to say that the
rights to privacy appears to be available not only against

the state but also against the individual.

5.2.2 FREEDCM OF THOUGHT, CONSCIENCE AND RELIGION: SECTION 38

Religion in Nigeria has recently assumed an ever
greater significance in the country's body politic. This
phenomenal rise could perhaps be aFtributed to the long years
of military rule and its inclination to suppress, stifle or

ban by proscription all meaningful and lawful avenues of

3

See PEOPLE V. ONOFORE 415 2nd (1978)

On Liberty
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dissents except religious organizations. This attitude of the
government brought the religious organizations to the

forefront of the political agenda. Perhaps realizing the

enormous powers they possessed , these religious associations

or organizations employed it to even question political and
administrative appointments on religious grounds. The clergy
recently seem to be employing religion, being the most
sensitive instrument, to preach disunity, cause disaffection,
discord and disaffection sometimes leading to rioting and loss .
of several innocent lives and a lot of property. It is no
exaggeration to say that religion in Nigeria today is the most
potentially explosive weapon,and if left in the hands of
irresponsible people, capable of being employed teo destroy the
nation.

Section 38 positively conferred freedom of thought,
conscience and religion wupon every person. Section 10
prohibits the government of the federation or of the state
from adopting any religion as a state religion. It is this
principle which has been erroneously described as
"secularism". The 1999 Constitution has not use the word
“secularism” and cne is at a loss as to the source of the view
currently being peddled. 1t was wrongly arqued that secularism

means that ,“ in matters of religion the state must adopt an

attitude of neutrality ™ i.e it should not favour any
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prlrfi:;ul.‘ir' roeligion or discriminate against any particular
religion.

1t is submitted that the so-called concept of doctrine
of secularism in its origin and nature is a religious concept.
Secularism is a doctrine of the Church. The Christian
religion is generally apolitical and it separates the state
from the church. This separationist philosoph§ is a total
contradiction to Islamic integrated approach to life. 1In
christian faith people are required to "give unto Ceaser what
is Ceaser’s, and unto God what is God's".This injunction laid
the foundation in Christian societies for complete separation
of the state (politics) from religion and it came to be known
as secularism. By the doctrine of secularism, christianity
has no theory of state or society. Secularism therefore is a
fundamental tenant of Christian faith.

The freedom guaranteed under section 38 has been
described to include "thought and conscience". The f;eedom of
religion has been denied to persons whec have formed or are
members or take part in the activities of secret societies.
Part IV, section 318 of constitution, the interpretation
section, define "secrete societyJ in a very extensive and
exhaustive term.

One may observe that the definition is not scientific

because of its fluid nature .The freedom under the section
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appeafs to be much wider than the freedom of religion strictly
speaking because it includes freedom of "“thought and
conscience™ apart from religion. That means the "thought™ can
be related to or in respect of matters other than religion.
There can be thought relating to or pertaining to economic,
political,social or cultural matters provided they are
organized in a form of ideas or likely to overlap with
freedom of expression as provided under section’39.

The word "conscience”™ cannot be precisely defined in
objective terms. It is submitted that it includes but not
limited to mattes to which a person has certain convictions.
Religion is capable of being interpreted differently depending
upon what type of religion it is. Where a particular religion
believe in the existence of God it has come to mean one's own
relations with his creator and the obligation in one's
reverence to His being and character and the obligation to
obey His will. 1In this sense, the belief is in the existence
of God, man's relationship with God, man's reverence to Him
and obedience to all that has been prescribed or laid down by
God.

The religions which do not believe in God may have other
forms of belief as to the creator of man or as to any super
being that has control over man and his affairs or the

imagining or the conceptualization of any being to whose will
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the man chooses to submit. Religion is said to be different
from superstition in the sense that what is a religion or
one's own belief in respect of a belief which may rationally
be explained whereas matter of superstition may be difficult
to explain rationally within reason or understanding. The
dividing line between religion and superstition may be
difficult to demarcate in certain cases because even in
respect of religious practices superstition came to be added.

The freedem of religion under section 38 includes the
freedom of one to change his own religion. It is submitted
that the proviso is unnecessary because freedom of religion
means the religion which a person adopts at a given point of
time as a basis of governing his belief. The scope of this
right must be interpreted or understood to mean the ability of
person to give up a particular belief (religious) and start
believing in the other. Nonetheless the proviso emphasized
that the state cannot in anyway impose any religious belief
upon a person.

The word "freedom" means a free or voluntary change of
religion without compulsion, fraud, undue influence 'or
inducement. The matters of belief were concerned with a man's
mind and heart but the freedom of religion is not restricted
to mere belief. It extends to practicing of the belief in a

variety of ways. The constitution has acknowledged that the
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practice of religion is as important as the belief in the
religion. The practice of religion may be in the form of
worship as prescribed by the religion itself or the
performance of certain rites, ceremonies, or observances which
may equally be imposed by the religion.

In addition the propagation of religion by teaching or
ctherwise was also guaranteed. This is natural because a man
always likes to tell others the virtues or the benefits of
what he believes in. The teaching of religion or
communicating the religious knowledge from generation to
generations is also essential. This manifestation of religion
may either be in private or in public. It is the public
aspect that needs to be controlled, check and requlated. This
aspect we shall deal with under restrictions and dercgation.

Let us consider the freedom of expression.

5.2.3 FREEDOM OF EXPRESSION :SECTION 39

Section 39 provides for freedom of expression and the
press. It says that every person is entitled to freedom of
expression including the freedom te hold opinion, receive and
impart 1ideas and information. For imparting ideas and
information it 1is necessary thét the individual has the
latitude of adopting "any medium" whatsoever, The freedom of
expression could be exercised orally or in writing, through

the press or other electronic media.
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In this regard section 39 further provides that, the
freedom extends to owning, establishing and operating any
medium whatsoever. However radio, television and other
electronic media can only be owned or operated by a state or
a federal government except if authorized by the President on
the fulfillment of the conditions laid down by an Act of the
National Assembly.

There is no separate freedom for the press even though the
marginal notes mentioned “the press®™. This may havé affected
the scope of the freedom of the press not to be as extensive
as those found under the U.S. Constitution. One may venture
to say that the Nigerian press has not in its practice of
journalism exhibited the necessary sense of either maturity
or responsibility for one to consider widening the scope of
the freedom. In other words they flagrantly abuse the
existing freedom by publishing slandercus and libelous
stories, sometimes even seditious and in some cases outright
falsehood against public officers.

The substantive right is freedom of expression. A person
may express his ideas, opinions or convey information by any
means available to him. The constitution did .not restrict
the means of conveying such information and ideas. The medium
could be by words, in writing, printing, drawing, sculpture or

even through signs or gestures like in miming. The expression
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writing may be in the forms of letters, articles, bills,
pamphlets, cartoons newspapers or any other written form.

The ideas and opinions that person is free to hold may
relate to any subject matter be it social, economic,
pelitical, «cultural, whether moral, immoral, ' ethical,
religious etc. The right has been extended to receive
generally may be in a negative form in that the there can be
no restriction preventing a person from receiving particular
ideas or information. But on the part of government it may
take a positive form of the obligation to inform the public on
the true state of affairs in matters of public life, workings
of the government and whatever is necessary to keep the public
informed. This 1s necessary in building up an informed
public opinion so vital to the functioning of a democracy and
to make the government accountable to the people.

The mass media may assume the obligation to publish matters
that are necessary for the information of the public. The
right has been extended to include systematic imparting of
information and ideas through educational institutions or
advocating ideas through seminars, lectures, speeches, indoors
or outdoors as many be necessary. There are simply no
limitations in this respédct. The imparting of ideas and
information may be in an organized form or by way of slogan

shouting or by processions, assemblies etc or perhaps through
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institutions like mass media, press, radio, television etc. In
respect of the mass media the National Assembly has the power
for regulating their establishment and operations. The
principal idea being that there are quickest mode of
communicating with the people directly and indeed has a very
powerful impact or influence in the minds of the people.

The impact on the people is so direct and substantial
that its use in an unrestricted manner cannot be left entirely
on private hands. In addition it has the danger of putting
the powerful media in the hands of the government which can
thwart or obstruct any public opinion at any given point of
time on any issue. This could make it possible for the
government to control, by the use of its monopoly position,
the minds and views of the people.

Freedom of expression may be of different kinds. Certain
expression may be harmless in their nature while others may
not be so or one may express a view or opinion which may
affect the right and interest of others. The exact scope of
the possible restrictions that could be placed upon the
freedom will be considered later in this chapter.

5.2.4 FREEDOM OF ASSEMBLY AND ASSOCIATION: SECTION 40

Section 40 conferred on every person the rigﬁt to assemble

and associate with others including the right toc form a

political party, trade union or any other association for the
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protection of his interest. The right was .denied te a
.political party which has been refused recognition by the
Independent National Electoral Commission {INEC) and to a
person who may be elected without being sponsored by a
political party.

The right to assemble.does not mean that person can
assemble anywﬁere they like. They can exercise the right on
a public property that has been traditionally alloﬁed to be
used by the authorities.. But this right cannot be claimed
against government property whose use is meant for
governmental purposes only. 1If the assembly is to be held on
any private property, it is a matter between those holding the
assembly and the owner of the property.

There are no restrictions to the purposes for which
associations can be formed. The section mentions political
parties and trade unions only by way of illustrations. The
right to form associations includes the right to choose the
purpose for which the association is formed and ‘lay down who
shall be members nd the mede of functioning of the
association. Unless any of the matters menticned in section
45(1) are likely to be affected or there is a danger of any of
the interest being threatened. The right to form association

-includes the right to continue the association as long as the

]
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members decide to do so according to the constitution of the

association.
5.2.5 FREEDOM OF MOVEMENT: SECTION 41

Section 41 confers the right on every citizen to move
freely throughout Nigeria and to reside in any part of the
country. No citizen of Nigeria can be expelled from Nigeria
nor can he be denied entry into Nigeria or exit therefrom.

In the case of SHUGABA DARMAN V MINISTER OF INTERNAL
AFFAIRS', the applicant was deported from Nigeria to the
Republic of Tchad on the ground of being an “undesirable
alien” and a “security risk”.Thereafter the Federal Government
set up a Tribunal to determine his nationality. The High Court
granted a perpetual injunction to restrain the ?ribunal from
sitting. The court held that issues of citizenship are matters
of fundamental right because on it depend the existence or non
existence of other rights, therefore such matters can only be
determine by a court and not a tribunal .The court after
having established that the applicant was a Nigerian declared
the order of deportation issued by the Minister of Internal
Affairs as unconstitutional, null and void for wviolating

section 38 (similar to section 41)which provides that no

Nigerian can be expel from Nigeria.

* Supra
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Freedom to move means freedom from obstruction. This
freedom is more in the negative than in the positive form of
imposing upon the state a positive obligation to provide cne
with the means for the movement. In the same manner residing
anywhere in the country means the person is completely free to
choose a state, city, village or hamlet in which to establish
his place of abode, This does not impose a positive
obligation on the state to provide you the land or the house
to live in at the place of your choice. A citizen is entitled
to go out of the country as he wishes and this could give him
the consequential right to a passport. This is necessary to
actualize the right to freely move out of the country.

5.2.6 FREEDOM FROM DISCRIMINATION: SECTION 42

Section 42 confers the right to freedom from discrimination
on certain grounds only. This section is negative and does
not provide for the positive right of equality before the law
to all persons. Secondly the discrimination that is prohibited
is only on the grounds mentioned in the section and that
suggests that discrimination on any other ground may be
justified. The absence of positive right of equality before
the law enables the state to make classifications between
persons and persons, subject matter to subject matter things
and things to any extent whatsoever, treating differently

persons or things in different category or groups. The
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equaiity clause as is found under other constitutions such as
the United States or India and it has been a sourcé of
inconvenience and problem for the state. These problems
however do not arise under section 42

The discrimination prohibited under section 42 is "ONLY"
on groundslof community, race, ethnicity, place of origin,
religioﬁ, sex or political opinion. The discgimination
prohibited is that by law or in the administration.of law or
by administrative action, that persons belenging to any of
these categories may not be subjected tc disabilities or
disadvantages or accorded privileges or advanéages to which
persons belonging to othexr category are not subjected ox whicﬁ
they are not accorded e.g. on ground of ethnicity the state
cannot confers benéefits on one ethnic group or impbse
disabilities or disadvantaées cn cone ethnic group and not on
other ethnic groups.

The discrimination prohibited by section 42 will apply
only if the discrimination is on any of these grounds "ONLY",
This suggests that any of these grounds alone cannot be the
~ basis of discrimination or favorable treatment e.g. if in a
given state or a particular community or persons of particular
place of origin are educationally or economically

disadvantaged or backward, then special benefits may be

+ conferred on such a group and that will not be hit by section
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42 because the benefits on such group of people will not be
regarded as only on ground of community or place of origin.

The same principle may apply to cases of

hostile
discrimination because the section deals with hostile
discrimination and favourable treatment.

The major exception to section 42 is that it will not
apply to matters of appointment to public offices in the
military and the pclice force and in the body corporate which
were established by law. That means in matters of appointments
of public officers there can be discrimination even on the
sole grounds mentioned in section 42. Section 42 must be read
alongside section 14(3) and (4) which imposed an obligation on
the federal and state governments of ensuring that
appointments or composition of such governments or their
agencies must reflect the federal character or diverse nature
of the states or local governments. The constitution has
introduced a new body known as Federal Character Commission
under section 152,

This is to ensure that there is no predominate of one
ethnic group or persons from few states or sectional group in
that government or its agencies. Section 42(3) prohibits
discrimination against a person purely for the circumstances
of his birth. This appears to be meant as a protection and

bulwark against persons born outside wedlock.
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5.2.7

RIGHT TO PROPERTY: SECTION 43

Section 43 is a new innovation, there was no corresponding

provision under the 1979 constitution. The section positively
conferred on every Nigerian the right to acquire and own
immovable property anywhere in Nigeria. Section 44 is not so

much the right to property but right against compulsory

acquisition of property. In every country the state

is
considered to have the abscolute sovereign power to take
private property for public use. The right of the state to
take private property against the individual for public use or

purpose is known as POWER  OF EMINENT DOMAIN. Such a power

is recognized in the state even when there, £ 1is no
constitutional provision conferring such power. The state is

the final authority to decide what property should be acquired

by the state for public use.

When private property is taken under this power, it can
only be for public purposes and on payment of compensation to
person concerned. In addition to the power of eminent domain,

the state was also given the power to restrict, destroy or

regulate private property when it is required in the interest

of the public e.g demolishing of ‘a house in

a dilapidated

condition which could be dangerous to health or human

habitation or pulling down a structure to prevent the spread

of fire to other places.
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There may also be restrictions on the enjoyment of private
property for the benefits of the larger section of the society
e.g. rent control regulation, planning regulations. When
property is restricted by state regulations the payment of
compensation is not a condition because the state is not
taking the property for its own purposes but to make
adjustments belween the right of the individual and the
interest of the sociely ab large.

Section 44 provides that movable property or interest in
an immovable property can be taken possession of compulsorily
and no interest or rights in such property can be compulsorily
acquired except by a law, for the purposes authorized by law,
provided such a law provides for prompt payment of
compensation and determination of a person's interest in the
property acquired and the amount of compensation to be paid by
a court or tribunal or other body vested with the
jurisdiction .

Section 44 only applied to cases of compulsory acquisition
i.e. private property is acquired and vested in the government
and the compulsory acquisition means that it is done against
the will of the person concerned. - The property can only be
acquired when authorized by law. That means an executive
action has no authority in law and there can be no

acquisition. The law providing for the acquisition must alsc
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providle for "prompt" payment of compensation. Prompt payment
of compensation may mean within reasonable time i.e relevant
to ascertaining the amount of compensation equivalent to the
value of the property deprived of. The equivalence is
determined on the basis of the market value of the property at
the time of Lhe acquisition which means the price a willing
buyer will pay to a willing seller. Section ;4 (2) specified
number of subjects that come under the police power concept
and therefore if any person's property right is affected in
respect of any of these matters, there is no obligation on the
state to provide for payment of compensation. 1In other words
in those areas or cases, the right under section 44(1) are not
available.
RESTRICTIONS AND DEROGATION OF FUNDAMENTAL RIGHTS: SECTION 45
It is a uwniversally recognized principle that since a
society was made up by a collection of individuals then it is
necessary that the interest of the society be equally
protected as that of the individual. In fact one can assert
that the right of an individual in any society depends upon
the continued existence of an organized and coherent society.
The Concise Oxford Dictienary 'defines "“restrictions”, as
“to ‘confine, hound, limitation placed upon action.” It

equally define “derogate” as , “to take away from a part of a

right”, while Mozley and Whiteleys Law Dictionary defines it
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as " to take away from or evade." Essentially the central
issues for discussion in the segment is to examine the
restrictions placed upon the fundamental rights in the of
form of eXceptions and the circumstances under which the
rights could be derogated form in the context of sections 37 -
45 of the 1999 €onstitution.

Before venlturing into the main issue for discussion we
shall make an incursion into the necessity of providing
exceptions to some or all of these rights. Lord Denning in
his book FREEDOM UNDER THE LAW observed that,

"It is a fundamental principle that, where
there is any contlict between the freedom
of the individual and any other rights or
interest, then no matter how qreat or
powerful these olhers may be, the freedom

ol the humblest shall prevail over it..."

With due respect to his Lordship this is overstating the
issue because he failed to make an exception of society's
interest. It 1s beyond dispute that when an individual’s
right comes into conflict with society's rights, the
individual’s right must give way. It is the laws made or
deemed to have been made uﬁder the derogation and
restrictions provisions that enables our society to remained
civilized and largely peaceful. FEven in periods of emergency

most. of tLhese rights remained the beacon of hope. While it
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may bé necessary to curtail the rights of an individual in the
interest of the sociely , at other times the individual rights
will take precedence. The problem here is to determine exactly
the parameter of such determination. In emphasizing this
problem Justice Holmes of the U.5. Supreme Court observed
that,

"All rights tend te declare thomselves absolute to their

logical extreme, yer all in faclt are limited by the

neighorhood ol principles of policy which are other Ehan

those on which a particular right is founded and which

becomes strong encouqgh to hold btheir own when a certain

point is reached....”

With due respect the learned Justice has failed to specify
such important points where a clear line or demarcation could
be drawn. 1t is necessary to mention that in any system of
rights there may be certain corresponding duties. There could
be no absolute rights in any sociely primitive or otherwise as
human life and consequently all other fundamental rights
flowing therefrom would be rendered totally nugatory if rights
were without exceptions. It is no surprise that for every
right stated, exceptions have at the same time been allowed.

The major idea or principles being that the right ought to
be the rule while the restraint is the exception e.g. in the

Zambian case of PATEL V  ATTORNEY GENERAL OF ZAMBIA® the

%(1968) SIZ |
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court held that the bill (rights) is a bill of rights not a
bill of exceptions. 1In that case the court imposed upon the
state the burden of proving that a derogation from a protected
right on the ground of public security is reasonably required
in that interest.

This position is slightly reversed in Ghana. In the case
of RE AKOT(" the sSupreme Court of Ghana held that the object
of preventive detention is to "prevent the commission of acts
which may endanger public order and security of the state".
Thus detention may be ordered as much on actual conduct
dangerous to public security as in order to prevent such
conduct. It is not for the detaining authority to prove that
it acted in good faith as the court will presume good faith on
the part of the high officers of the state in the discharged
of their duties. The onus is on Lhe person alleging bad faith
to prove it.

With profound respect to the Court ,this decision to say
the least, appeared to have completely undermined the efficacy
of the right for various reasons. Firstly it is difficult to
determine whether the court has actually adverted its mind to
the possibility of empleoying such ;nrestricted or unfretted
powers to establish a dictatorship which could extinguish all

rights. This was infact what subsequently happened during the

(1961) GLR 523
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rule of Dr. Kwame Nkurmah. It is submitted that the
court's view on the state officials being responsible in the
exercise of their lawfully granted powers is uncharacteristic
of African nature or perhaps culture. It is this type of

danger that was highlighted by Murphy J. in the United States
Case of DUNCAN V. KAHANAMOKU' in the following words.

"Those who founded the nation know fully well that the
arbitrary powers of conviction and punishment for
pretended offenses is a hallmark of despotism... From
time immemorial despots have used real or imagined
threat to the public welfare as an excuse for needlessly
abrogating human rights. The excuse is of no less
unworthy of ones tradition when used in this day of
atomic warfare or at a fubture time when other types of
warfare may be devised.... There must be some
overpowering factor that makes a recognition of those
rights incompatible witlh the public safety before we
should consent to their temporary suspension..."®
In the same a repeated Indian Judge echoed this warning in

the following words,

"We must therefore take care to ensure that in no
sitvation, however grave it may appear, shall we allow
BASIC human rights to be derogated for an apparently

justifiable cause. There is always a tendency in the

7

567 US 1125 (1943)
F56-LiS-tbshdict Il . /207
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welders of power, in order to perpetuate their power to
continue derogation of human rights in the name of
security of the State. Effective respect for human
rights must place Iwo kinds of restrictions on the
forces of derogation. 1t must limit the circumstances
and specify the procedures under which derogation may be
legitimately invoked and it must also identify and
reserve certain core hwmnan rights such as the right to
life or the right to personal liberly or freedom from ex
post facto criminal laws which are the most vital form
a political science perspective, as absolutely non

derogatable....™

While it may be necessary to restrict the rights of
the individual in society’s interest, it is equally
imperative to ensure that individual rights are secured
against the majority if they are to have any meaning. 1In this
context Nwabueze quoted with approval the statement by Carl
Friedreich that, "By definition a constitutional democracy is
one which does not grant all powers to the majority."'® Mills
equally was of the view that,

"The will of the majorily, practically means the will of
the most numerous or the must active part of the people;
the majority or those who succeed in making themselves

the majority: the people consequently, may desire to

*Hon. Justice P.N. Bhagwati inaugural address to delegates to Judicial Colliquium in Banglore

10

India held between 24" - 26" February, 1988

Nwabueze, B.O. (1982) Presidential Constitution of Nigeria p.123.
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bppress a part of their number, and precaution are as

much needed agains! this as against any other abuse of

power . "!!

The Nigerian courts had given a judicial recognition to
the principle in the case of SHUGABA DARMAN V MINISTER OF

INTERNAL AFFAIRS'?, Per Karibe-Whyte JCA (as he then was),

"It is of undoubted relevance to bear in mind that the
provisions of fundamental rights was designed to protect
the individuals against coercion and oppressive exercise
of governmental authority and abuse of majority

powers..."

The major problem which seems to confront most courts in
many jurisdiction is the balancing scale to be used in
ensuring that the pendulum does not unduly swing at the
expense of either rights of the individuals or that of the
society. The approach of the courts varies from one
jurisdiction to the other. It is submitted however that the
attitude of the courts in interpreting the scope of the power
to impose restrictions {(lawful) by the legislature could in

fact determine the difference between democracy and

dictatorship.

J.S Mill, On Liberty (1956) Cap 1.

(1982) 3 NCLR 905 at 976 ¢f Brandcis L in GILBERT V STATE OF MINNESOTA 254 US
325 (1920) p. 338 "Like the course of the heavenly bodies, harmony in natural life is the
resultant ofthe struggle between contending forces. In fact expression of conflicting opinions

lics the greatest promise of wisdom in governmental action; and in suppression lies ordinarily
the greatest peril."
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Section 45(1) provides that , "Nothing in S.37, 38, 39, 40
and 41 of this constitution shall invalidate any law.that is
reasonably justifiable in a democratic society (a) in the
interest of defence, public safety, public order, public
morality or public health or (b) for the purposes of
protecting the rights and freedom of other persons." It is
intended to examine the scope of thgse exceptions in
comparison with the U.S. supreme courts decisions on similar
rights.

5.3.1 RESTRICTIONS ON THE RIGHT TO PRIVACY

The permissible limitation or restrictions on the right to
privacy was provided under section 45(1) quoted above. That
is the right of privacy may be denied or restricted by a law

' which is "reasonably justifiable in a democratic society "and
which is "in the interest of defence,public safety,; public
order, public morality and public health and for the
protection of the rights and freedom of other persons."The
Nigerian provision in respect of the right to privacy under
section 37 earlier on discussed is an improvement upon the
United States position in so far as it has used the word
"correspondence, telephone and telegraph."” In the United
States the courts had to interpret broadly the words “paper
and effects” to cover all means and methods that man uses to

preserve his knowledge or information etc about his affairs
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which he prepares to keep out of the public eye or the
knowledge of any other persons.' Hence by progressive
interpretation, new methods of correspondence, communication,
recording of information and materials such as telephone,
telegraph, wireless electronic devices have been brought
within the cope of the right of privacy. The right to privacy
in the United States. was held by the courts to have been
violated where there was a physical invasion of the
constitutionally protected area and when there is actual
seizure of physical object.' The privacy is equally violated
when there is an arrest or search. Arrest of a person can be
made ordinarily upon a warrant which can be issued only when
"a probable cause" is shown. A probable cause exist when an

officer has personal knowledge or trustworthy information that

an offence has been committed. It is however not always
necessary that there should be a warrant of arrest.’®

In certain exceptional circumstances when the offence is
committed in the presence of the officer or the officer fears

that the offender is likely to escape, he can arrest without

a warrant. For probable cause to be shown, the information

NARDONE V U.S, 302 US 379 (1937) «f OMSTEAD V U.S., 277 US 438 (1928), Ex parte
Jackson, 96 US 727 (1877), GRISWORLD V CONNECTICUT, 382 US 479 SCi(1$78>

UNITED STATES V JEFFERS 342 US 48 (1951)

See UNITED STATES V WATSON, 425 US 411, 965 SCt 820 (1976) cf Section 81 Criminal
Procedure Code which authorized search without warrant.
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about the commission of the offence is not enough, the
officer must have such information or Xknowledge which a
reasonable or prudent man will consider as justifiable for
making a specific arrest. Searches of a person’é house,
papers, goods and effects can be made upon a warrant issued by
a judicial officer, who will do so only when a law enforcement
officer on cath or affirmation satisfies him that there is a
probable cause.

The procedure requires an officer to fill out an
application which particularly descrlbed what the authorities
expect to find and where they expect to find it, Not only
must the affidavit deal with specifics, but it must set them
out to the extent that a neutral and detached magistrate can
independently determined if such information demonstrates
"probable cause” to justify the using of the warrant. The
affidavit must set out sufficient facts to enable the judge to
reach his independent conclusion that probable cause exist.'®In
other words there must exist a reasonable belief and
information about the commission of an offence that requires
search is necessary. The interposition of a judicial officer
in the process is considered a sufficient safeguard as to the

existence of a probable cause so that the enforcement agents

it

See COOLIDGE V NEW HAMPSHIRE (1971) 403 US 443
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or officers in their zeal and enthusiasm do not regard
everything as probable cause.

In certain circumstances searches can be made even without
warrant.'’ When a valid arrest was made, the officer making the
arrest can search anything, that is in plain sight within the
immediate area of arrest e.g. if a man is arrested in a room
the arresting officer can search the room and everything that
he can see in the room.'" But that does not give him the
justification to search other rooms and places in the house.
This limited search without warrant is justified on the ground
that the suspect at the place he is found is likely to have
material evidence in connection with the c¢rime under
investigation.

In Nigeria there are various legislation governing or
conferring the power of search and seizures on various
security agencies. One must conceive that these legislation
were made or validated pursuant to section 45(1) of the
Constitution. There are generally several types of searches

for which warrant may be issued and under the Criminal

Procedure Code which includes,

Search for specific document or things.'?

17

See CUPP V MURPHY, 412 US 291 (1973)
UNITED STATES 'V ROBINOWITZ, 339 US 59 (1950).

See Section 74 Criminal Procedure Code
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Search for stolen property.”®
Search for a person wrongfully confined.?®

Under Schedule 4 Part 1 of the Exchange Control Act 1962 ,a
Justice of the Peace, if satisfied by information on oath
given by a person authorized by the Minister of Finance that
there is reascnable ground for suspecting that an offence
against the Act has been or is being committed and that the
evidence of the commission of the offence is to be found in
any premises specified in the information or in any vehicle,
vessel or aircraft so specified may grant a search warrant to
enter the premises etc at anytime within one month from the
date of the warrant to search the premises.?

In the case of KUKU V OLUSHOGA?” it was held that a
warrant issued under section 76 Criminal Procedure Code was a
judicial act, interposing between the complainant , a member
of the public and the arrest and detention of a person under
such warrant. The complainant was not held liable for such
detention.

Furthermore in Part 3 Schedule 4 Paragraph 11 a Custom or

Immigration officer may search a traveler who arrives or is

21

n

b2

See Section 76 Criminal Procedure Code
See Section 77 Criminal Procedure Code
See Section 77 Criminal Procedure Code

(1962) 1 ALL NLR 625
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about to leave Nigeria if he has a reasonable ground for

suspecting that the traveler has about his person anything

. prohibited to be exported or imported.?

In both the United States and Nigeria when for arrest or
search the cfficer has to enter a house, he is required to
identify himself and then he alone that can enter the place,
urniless "forced entry” has become necessary in "hot pursuit.”
In the former Northern Nigeria under sectien 78 Criminal
Procedure Code the search must be conducted in the presence of
two witnesses who are respectful inhabitants of the locality
and are in no way connected with either the investigation or
the police. And that the inventory of the items ox goods
seized must equally be made. The issue of "hot pursuit"” in
the United States is actually regulated by “the principle of
test of immediacy.”?

The arrest, search cr seizure of auvtomobiles and fheir
occupants present a difficult problem.” In such cases where
the officer suspects the occupant of a car or that the caf

carries a contraband or has material evidence in a criminal

-,

M4

25

26

Sec also Section 8(1) Customs and Excise Act 1962 ¢f Produce (Enforcement of Export
Standards) Act, Sections 131 - 133, See also Section 170 Criminal Procedure Act.

See WARDEN V HYDEN (1967) 387 US 294, U.S. V SANTANA 427 US 38 (1976).

US. V CHADWICK, 433 US I (1977} When a car is stop for the arrest or seizures of the
persons and goods in the car there will be no time to get a warrant. Sec C‘HAMBE‘RS |4
MARONEY, 399 US 42 (1970) CARROL V' U.S., 267 US 13 (1925).
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case he can stop and search it, a warrant is not insisted for
such arrest or seizure. The stopping of the ca; violates the
rights to property, freedom of movement and the right to
privacy. The moment the car was stopped it amounts to an
arrest but the arrest is not meant in the conventional sense.
It takes place when a person was arrested by an officer or his
movements are made subject to the permission of the officer.
Therefore when the car was stopped there is an arrest. The
search without warrant that is permissible in that case is
restricted to what the officer can see in the car but does not
extend to thorough search of the car. Although as to this the
U.S. Supreme Court had taken different views at different
times,

The rule requiring probable cause for searches and seizures

in the U.S. 1is relaxed in the case of boarder and air

travelers and passengers.’’ In the case of goods crossing

borders, the right of privacy was held not applicable for the
simple reason that general searches and detention of persons
crossing the borders was necessary in order to verify the
citizenship of the persons, the legality of the travel and

prevent the transportation of goods in an illegal manner.?*

27

pi

AMEIDA - SANCHEZ V. UNITED STATES 413 US 266 (1973), UNITED STATES V
BRIGNONI PONCE, 422 US 873 (1975).

AKANSAS V. SANDERS, 442 US 891, 99 SCt 2586 (1979) U.S. V ORTIZ, 422 U.S. 891, 95
SCt 2585 (1975) U.S. V MATINEZ-FUERTE, 428 US 543, 96 SCt 3074 (1976).
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This *is consistent with the provisions of the Custom and
Excise Act examined earlier. However the Supreme Court (U.S.)
later held the general patrolling and stopping of each and
every car or vehicle within the border area or zone as
unconstitutional unless there was reasonable suspicion that
they are carrying goods or passengers illegally.

The question of search of air passengers has not reached
the Supreme Court yet but the lower court have held as
constitutional general searches of passengers and goods
because of the danger of greater magnitude in the safety of
aircrafts and passenders required that no risks can be taken
and irrespective of whether any person is suspected or not, a
general search of each and every passenger and their goods may
be justified.

While wiretapping and electronic surveillance such as
telephone tapping, bugging, eaves dropping and other modes of
electronic surveillance have been largely used to violate the
privacy of the individuals, their homes and correspondence, in
the earlier cases the courts have taken the view that when a
telephone is tapped or telephone conversation is recorded by
planting listening devices in public telephone booths or by
eavesdropping or concealing electronic instruments in the
house of a person or watching the movement of the person at a

distance, as not unconstitutional on the ground that the words
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seizéd by the process are not physical objects under those
tests mentioned earlier. It cannot be said that privacy was
violated.?”’

The position in Nigeria could be found under the WIRELESS
TELEGRAPHY ACT 1961 No. 31 which inter alia provides that,

“telephone tapping could be wundertaken by the
appropriate executive agency to detect crime being

planned by the use of that instrument .*

This provision is however subject to certain procedural
in-built safeguard like the interposition of a judicial
officer before such authorization or approval is granted. The
physical invasion test was abandoned by the U.S. Supreme Court
by saying that the right of privacy is of the person and not
the place. What a man decides to keep as private even in
public place, the right of privacy is available to him. He
will however not have the right of privacy when he exposes to

public gaze or knowledge of things that are in his private

place.™

See OLMSTEAD V. 1.8, (Supra) This test was later overruled by the Supreme Court in the case of GOLDMAN V' U.S. 316 US 129, 62 5Ci

993 (1942), In BENANT V1S, 355 US 96, 78 SCt 155 (1957) The Supreme court beld that evidence obtained via wirctapping by state law
enforcement authoritics was inadmissible in a Federal Court, Further in LEE V FLORIDA, 392 ULS 378, 88 SCt 2096 (1968) The usage of
such evidence was held as unconstitutional. The whole matter was finally laid to rest in KATZ V' US 389 U.S. 387, 88 SCt 507 and BERGER
VN.Y. 388 US 41. 87 5Cr 1873 when the Supreme Court made it clear that both wire-tapping and cavesdrapping are (o be considered as

scarches and intercepted communications are 1o be regarded as seized materials under the terms of the 4th and 141th amendment .

The supreme court in this case EISENSTADT V' BAIRD, 405 US 438, 92 Sct 1029 carcfully distinguished between
public dissemination of what might have been considered inimical to public morality and individual recourse to the same
material out of public arena. There is a distinction between public and private morality and private morality of an

individual is not synonymous with nor necessarily will have effect on what is known as public morality. cf STATE V
SAUNDERS 75 N.J. 200, 218 - 220 .

199



'Wﬁile extending the right of privacy against wiretapping,
telephone bugging and other electronic surveillance devices
the United States Supreme Court laid down certain guidelines
for ﬁakinq them constitutional the violation of the right to
privacy by these methods. The court held that by those
methods the privacy violation may be constituticnal if done
under a judicial consideration; after thoroughoinvestigation
and that it is restricted only to the law enforcement. Even
the need of state security within the country relating to
foreign affairs has been brought under these guidelines so
that on these sensitive issues the state should not violate
the right or privacy of the individual. The necessary judicial
authority could be given only when the law enforcement agents
show probable cause. On the issue of national security we
shall examine remaining nagging problem of seeking to balance
the interest of the individual and that of the state later.

The admissibility or otherwise of evidence obtained through

the violation of the right to privacy by the use of these

electronic instruments is a 1little confusing in Nigeria.
Generally at common law seizure of evidence by illegal means
was not viewed as affecting the.quality of the materials
obtained. This is a dangerous proposition because as the

United States Supreme Court observed that, such material or

information should not be admissible in evidence. The
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reasoning of the court being that unless they are made
inadmissible right to privacy and the authorities wiii
disregard the right to privacy and continue violating it
unconstitutionally with impunity. The right is made
meaningful and of substance only when such materials are
excluded from admissible evidence’!

This exclusionary rule developed by the U.S$. Supreme Court
has been criticized on the ground that tit has totally
neglected the interest of public justice. It was argued that
mere technical viclation by the peolice officer or negligence
or corrupt practices on his part will result in the escape of
the offender from public justice. This rule will enable the
whole prosecution case to fall to the ground. Although an
attempt was made by the U.S Supreme Court to overrule this
principle it failed because there was no suitable alternative
that could adequately protect the right to privacy as well gs
to satisfy public justice. It is submitted that the wording
of the section invites actually the court to strike a balance
between the principal competing values of the criminal justice
process. On the other hand the need to have a thorough and
efficient law enforcement which affords all of us safety and
the future need each o©f us has in wanting to assure that

+ l.'J".'

i1

This is what is referred ta as the "dactrine of fruit of the poisonous tree” established in the case of
SHVERHORNE LUMBER Co. V U8, 251 US 385 40 Sct 182 (1920) The doctrine alse came to be applied
to evidence gained as a result of leads produced by coerced confession.
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individual rights will be respected when we are suspected or
accused of committing a crime. Friction results because
frequently methods which the police feund most efficient or
convenient are of a kind which transgress standards predicated
on respect for the worth of the individual liberty.

It is submitted that the Scottish Courts approach ocffers a
viable alternative in the search for a balancing scale‘and the
protection of each of the competing interest. In the case of

LAWRIE V MULR SCOTS Lord Cooper observed that,

"It seem to me that the law must strive to reconcile

the two highly important interests which are liable to
come into conflict: (a) the interest of the citizens to
be protected from illegal or irregular invasions of his
liberties by the authorities, and (b) that the interest
of the state to secure the evidence bearing upon the
commission of the crime and necessary to enable justice
to be done shall not be withheld from the courts of law
on any formal or technical ground. Neither of these
objects can be insisted upon to the uttermost. The
protection of the citizen is primarily the protection
for the innocent citizens against unwarranted, wrongful
and perhaps high handed interference; and the common
sanction is an action for damages.  The protection is
not intended as a protection for the guilty citizens
against the efforts of the public to vindicate the
law... the interest of the state cannot be magnified to

the point of causing all the safeguards for the
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grotection of the citizens to vanish, and offering a
positive inducement for the authorities to proceed by

irreqular needs."?

A nagging problem which remained in the area of
electronic surveillance 1is the extent to which the
interpretation of the 4th amendment compels the judiciary to
oversee surveillance in matters relating to national security?
This suggests a potential clash between the courte intent on
stringently enforcing the constitutional guarantee of judicial
supervision and the constitutional commitment of protecting
the national security by the executive. 1In response to this
highly sensitive and technical problem the United States
Congress in 1978 responding to the perceived abuse of
government wiretapping and eavesdropping in the name of
national security enacted "Foreign Intelligence Surveillance
Law".

The law inter alia provides that,
"Ho bugging or wiretapping without prior judicial
approval was to be initiated by federal intelligence or
law enforcement agents against an American citizen, a
lawfully resident alien or any of various incorporated
or incorporated domestic orqanizatiogs, the law reguires

agents seeking for a warrant for any electronic

surveillance of the above parties to first produce

2 Asquoted by Shani, B.M. Some Aspects of Criminal Procedure in the Northern States p.46-7
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svidence of criminal activity. The laws imposed stiff
penalties for violations and provided stiff penalties
for violations and provided for recovery of compensatory

and punitive damages and legal and investigative fees by

an aqqrieved party..."

In the case of UNITED STATES V  UNITED STATES
DISTRICT COURT FOR EASTERN DISTRICT OF MICHIGAN,”  The
question for determination by the court was the power of the
President, acting through the Attorney General to authorize
electronic surveillance in internal security matter without
prior judicial approval. The United States Supreme Court held
that the interposition of judicial approval was meant to
safeguard the rights of the citizens against possible abusé.
Therefore any such authorization was unconstitutional ,null
and void.

In conclusion it was suggested that illegally collected
evidence may be admitted in evidence against the person whose
privacy under section 41 could be larger and more exclusive
then the one upheld in the U.S. This is because the
restrictions can be imposed "“in the interest of "which
expression gives the state the privilege to impose the
restriction which are far more reéotely connected to any of
the matters mentioned there. The state may not be required to

justify the restriction with reference to the immediate need

1

407 US 297 SCt 2125 (1972).
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of prbtecting any of those matters. This point we shall
examine when we take up freedom of expression. ;
5.3.2 RESTRICTIONS ON THE FREEDOM OF THOUGHT, CONSCIENRCE AND

RELIGION

The extent to which religion can be protectéd or propagatéd
particularly in public will dépend upon the necessity the
statelfeels for the protection of mattes as mentioned in
section 41 i.e. defence, public health and for the protecticn
of the rights and freedom of others.The teaching of religion
can be by propagation, preaching (out doors aﬁd indoor) of
they can be done in a systematic and scientific way in
educational institutions. When religion is to be taught in
educational institutions, the constitution seeks to protect
the freedom of every person's religion. Every religious
community or denomination is entitled to establish its own
educational institution, and when it does so, it could make
instructions in its own religion as compulsory or obligatory
for its own pupils and not to the pupils belonging to other
religions. The constitution did not say that the state
prohibit imparting cf religious instructions in schools. The
absence of such a prohibition meaés that in other educational
institutions, the state may prohibit the imparting of
religious instructions but when the state did not prohibitlthe

imparting of religious instructions, these institutions may
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proviae such instructions oﬁ the condition that they cannot
compel a student to receive religious instructions or take
part in religious ceremonies if that is not the student's
religion or is not a religion authorized by his parents or
guardian. It mﬁst be noted that religious instrdctions is not
contaminous with moral instructions although instructions in
morals may be derived or based upon religion.

Under section 41 restrictions on the freedom of religicn
may be imposed by law on any of the grounds mentioned there
provided those restrictions “are reasonably justifiable in a
democratic society”. Although the expression or phrase has
not been fully defined by the courts, we shall have recourse
to discuss it fully and the few perception of the courts on
it. |

Ordinarily "thought, conscience and religion" should not
be subject to the state control when they are not manifested
in scme overt way, as by speech, religious worship, practices
observances or other conduct. Thoughts, conscience and
religion By themselves alone unaccempanied by action cannot
harm the specified public, interest nor <¢an they be
meaningfully controlled 1in anyhay. These are generally
unqualified gnd absolute freedom. public peace,public safety,

public security, public morality may justifiably form the
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basis of state control. It is however an error to leave
general welfare out of the basis of establishing control.
5.3.3 RESTRICTIONS AND DEROGATION ON FREEDOM OF EXPRESSION

This right may be restricted as provided under section 45.
It may be necessary to examine the scope of freedom of
expression under the United States Constitution and the
court’s attitude to it before examining the scope of the
Nigerian provision. The courts in the United States have
classified (expression) speech into pure speech and speech
plus conduct involving breach of peace, academic freedom and
the press. Such a classification makes it possible for the
courts to curve out different extent of permissible
limitations for different types of speeches depending upon its
importance and significance to the people’s freedom.

Pure speech has been given the higher importance i.e. the
words verbal or written do not by themselves caused injury or
harm to others. People listen or read and just forget about
them or those convinced of it may come to adopt thosé views or
opinions. Such a maximum freedom is necessary so that in the
free market of ideas, people receiving ideas or information
through antagonistic sources will be in a better position to
know the truth of any matter, opinion or idea. This type of

speech is not allowed to be restricted in any way.
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Speech plus conduct such as marches, procession, assemblies
etc, ;end to affect the rights or interest of others . Such
procession and marches in the street, in public places like
street corners, parks can limit the use of such public
property by other persons. By its very nature such a form of
speech need to be regulated. The speech involv;ng breach of
peace requires more control and limitations because it poses
more danger to the peace and tranquility of the society. The
restrictions of the speech is only justified when the danger
emanating or resulting from the speech 1is eminent and
threatens to unleashed the evil. This must be much more than
a mere inconvenience, annoyance or discomfort to the public.
This however depends upon the level of tolerance to the
antagonistic views that the people have in a given society.
The higher the level of tolerance to the opposite view, the
lesser will be the restrictions that could be imposed on the
freedom.

As to academic freedom, the courts have not allowed any
restrictions whatsoever for the reason that a free democratic
society will never allow the restriction of expression in the
classroom. It is in the “classroom and educational
institutions that ideas grow, are communicated,changed,

modified and even abandoned by examining each thoroughly in

its own merit.
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Press freedom essentially lies in freedom from prior
restraint i.e. the essence of person's freedom lies in the
absence of press censorship. That means for anything to be
published the clearance or permission of the authorities of
the government should not be required. It does not mean that
any person publishing a matter will be immune £from being
punished under a 1law which that publication viclates. In
exceptional circumstances such as the need for defence,
emergency situation, or a greater disturbance to public peace
censorship may be justified. The freedom of the press is
available to those publications that are of public interest.
Advertizement, commercial writings or other forms of
expression for commercial pu;poses however are not protected
by this. Their object being profit, not advancement or
propagation of knowledge,opinions, idea or information.
However there may be paid advertizement for informing the
public and given matter, issue of ideas. This method is
usually resorted to for the causes of the poor or
disadvantaged people when the press or media is controlled by
the financially powerful. Such paid advertirement whose object
is not profit but to express id;as are protected by the
constitution.

The clarification so made above are necessary or may be

relevant for considering the scope of freedom of expression
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under  the Nigerian constitution, when the courts came to
determine the meaning of the expression or phase "réasonably
justifiable in a democratic society”. The extent of the
limitations on a given speech or under a given circumstance
will depend on the meaning the court had to give, to the
language of sub-section 3 of section 39 and section 45 of the
constitution.

For instance the doctrine of clear and present danger in
the United States may not be applicable to section 39 because
section 45 permits imposition of restrictions in the interest
of defence etc. The words "in the interest of "may permit
restrictions even where the necessity may not be immediate,
but in the possible or foreseeable future or where the
affectations of any of those matters is reasonably expected.

The courts in Nigeria have held that for exercising ;he
freedom of expression the individual is entitled to establish
educational institutions like schools, universities etc. 1In
the case of BISHOP OKOGIE V LAGOS STATE™ the Lagos High
Court and the Court of Appeal held that the Lagos state
gevernment circular intending to take over private schools
violated freedom of expression of the students, parents,

teachers and managers of the schools,

* Supra
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Ih the case of Dr. BASIL UKEAGBU V A.G. IMO STATE® the
Supreme Court held that an individual has the right to
establish a university but in this case the establishment of
the university is not protected because the applicant had not
obtained the permission of the National Universities
Commission and other relevant authorities under the National
Universities Commission Act, Joint Admission And Matriculation
Board Act etc. The view of the Court was that the right to
establish a university can only be subject to the approval of
the authorities under the appropriate laws of the National
Assembly. The laws are to regulate the educational
institutions and they should not prohibit or obstruct the
freedom to establish the institution that section 36 {(similar
to the now S5.39) has given to the individual.

In the cases of TONY MOMOH V SENATE OF THE NATIONAL
ASSEMBLY', OLUSHOLA OYEGBAMI V A.G. (FEDERATION)’’, INNOCENT
ADIKWU V HOUSE OF REPRESENTATIVES™ the Lagos High Courts
considered the question as to whether the Editors and

Reporters of Newspapers can be summoned by the authorities to

35

g

(1983) N.S.C.C. (Vol. 14) 160
(193N C R yea
Cros3)NScd 284

(Supra)
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disclose their sources of information or news they published.
The court invalidated the orders on the ground that it would
violate their freedom of expression.

The courts expressed the view that an attempt to force a
newspaper to disclose sources of information given in
confidence vioclates the freedom of expression. The courts by
way of obiter maintained that the constitution qyaranteed
freedom of expression and the free flow of information and
ideas. This right if not protected by the courts the process:
sources will dried up and consequently the public will be
deprived of being informed on matters of national interest.
The newspapers can investigate matters provided they are
protected by the constitutional shield of confidentiality.

The Court of Appeal however overruled TONY MOMCH'S case
and held that under section 36, the freedom of the press is no
mere no less than the freedom of the individual. As such the
press cannot claim exception from answering questions for the
purpose of assisting the authorities in a lawful
investigations.

With due respect to the Court of Appeal the decision must
be viewed with caution because if Lhe press enjoyed the same
degree of freedom as the individual then under section 34 an

individual has the right to refuse answering any question in

an on going investigation.
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There are substantive restrictions contained in section
39. These includes:

1. For the purpose of preventing disclosure of information
received 1in confidence. Any communication that is
confidential is out of the reach of freedom of

expression.

P For the purposes of maintaining the authority and
independence of the courts., This provision justigies the
prevention of making any statement or comments upon the
court in such a way as to disobey court's order or
undermine peoples confidence in the dispensation of
justice by the courts. The court may prevent reporting
or comments upon a matter that is being tried by the
court in order to ensure fair trial.

Under this head, any matter which is subjudice cannot be
reported or commented upon. The reporting of a court’s
proceedings may be controlled by the court in the interest of
justice and fairplay so that the mind of the judge or that of
the jury is not influenced or affected by anything except what
transpired or took place at the court itself.

Restrictions may be imposed for the pbrposes of regulating the

use and operation of telephone, radio and television. The

regulations of these mass media is necessary in the interest

of the public because they have such a large coverage on
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public matters and this will ensure that they operate in such

a way as to be fair to everyone.

4.

Restriction may also be imposed upon public officers and
members of the Armed Forces or the Police. The
restriction here provided seems to be too wide as it is
not in anyway conditioned or restricted to the discharge
of their functions or duties. If the scope of this
restriction extend to matters beyond their functions and
duties then the provision is a retrogressive step because
just because a person chooses to become a public officer
he may be asked to give up his freedom of expression
completely.

Under section 45 restriction may be imposed in the
interest of defence, public safety, public order, public

morality and public health.

The question was considered by the Supreme Court in the

case of DIRECTOR OF PUBLIF PROSECUTION V CHIKE OBI’, the

respondent published a pamphlet containing the following

statements,

"Down with the enemies of the people, explciters of the
weak and oppressors of the poor. Thé day of those who
enriched themselves at the expense of the poor are
numbered. The common man in Nigeria can today no longer

be fooled by sweet talks at election times to be

M

(1961) NS.C.C. (Vol. 2) 104 or (1961) 1 ALL NLR 186 esp. p.196.
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exploited and treated after the booty of office has been -

shared among the politicians.”

He was charged for committing the offence sedition under
section 51 of the Criminal Code. Sedition was defined under
the law as, "to bring hatred or contempt or exciting
disaffection against the President, Governer, Federal
Government as by law established or against administration of
justice,to excite persons, to attempt to procure alteration of
- matters established by law otherwise then by lawful means, to
raise discontent or disaffection ameng people or to promote
feelings of ill-will or hatred between different classes of
persons.” There was an exception to this provision which
states that,. "pointing of mistakes in any measure taken by the
government for improving them to persuade people to procure
alteration by lawful means etc will not constitute sedition.”

The Supreme Court held section 51 of the Criminal Code as

constitutional on the following grounds:

It is legitimate and constitutional by means
of falr comnments to criticize the government
of the day but not in a malignant manner,lfor
these by their very nature TEND TO EFFECT
PUBLIC peace. It must be justifiable in a
democratic society to.take reasonable steps or

precauticns to preserve public order and this
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may involve prohibition of acts, which if
unchecked and unrestrained MIGHT LEAD TO

DISORDER EVEN THOUGH THOSE ACTS IN THEMSELVES

WOULD NOT DQ S0 DIRECTLY.'

This view rejects the United States Supreme Court's
view of CLEAR AND PRESENT DANGER which alone justifies the
imposition of restrictions. According to this view, if a
particular act of speech has a tendency tc create a public
order problem, the restriction can be imposed even though
there is no immediate threat or danger directly arising form
that particular acts This view was followed by the supreme
court in the case of AMALGAMATED PRESS V QUEEN" where the
freedom of expression imposed by section 51 of the Criminal
Code and section 59 Criminal Code was constitutional, That
section provided for punishment of publication of false news
likely to cause fear and alarm. The court observed that the
constitution guaranteed nothing but ordered freedom and it
cannot be used as an basis to spread false news likely to
cause alarm or fear to the public. In the case of ARTHUR

NWANKWO V THE STATE the Court of Appeal distinguished CHIKE

Y All emphasis in the original

C A
U (19§1) WNER 265 ek LES
42

(Supra)
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OBI's case on the ground that the publication in the present
case (i.e. a book on Governor Jim Nwobodo of Anambra State) is
not directly likely to result in the disturbance of public

peace. Therefore the plaintiff cannot be prosecuted for

sedition.

The Court in distinguishing OBI's case pointed out that
the condition of Nigerian society that existed when Chike
Obi’s case was decided no longer exist today and the
publication of such book can no mcre present danger to public
piece in the country.

6. Restriction can also be imposed by way of regulating cinema
films and for the purpose the court here justified very
extensive control and checks on cinema films even before they
were passed or cleared for public show or viewing. Censorship
of films is held justified because of their impact on the
minds of young persons. In the same way such regulation of
these publications was justified on the ground of public
morality and preventing decay in public life.

The conservative test of determining the obscenity of
publication is where it tends to corrupt and debase the mind
of the persons which are open to such impressions and into
whose hands such materials are likely to pass. With societal
progress, in the United States the conservative test was

replaced by another test. According to the test a publication
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is obscene only if it is not of society's redeeming value and
the court should take into account the standards of morality
as furnished by the general community. That means ebVen if
publication is ludicrous or obscene, its prohibition will not
be justified if such a publication is of some value to the
society. This libecral test may not be acceptable to the
courts of a country which has tradition rooted in religion.
Any publication that is defamatory or 1libelous may be
prohibited because section 45 provides that restrictions may

be imposed to protect the right and freedom of others.

5.3.4 RESTRICTION ON THE FREEDOM OF ASSEMBLY AND ASSOCIATION

The right of assembly and association may be restricted on
the grounds specified under section 45. The section conferred
the right to assemble freely. Persons may assemble together
for any purpose or for advocating any cause. The auéhorities
however will be justified in taking precautions requiring
those organizing the assembly to take prior permission to lay
down certain conditions for the assembly that may be relevant
for any purpose of the above mentioned section 45. The
restrictions must be reasonably justifiable in a democratic
society.

In CHERANCI V CHERANCI'™ a law was passed by the Northern

Region legislature prohibiting the wuse of children in
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difficult to be so free with children and young persons.
Consequentl? the restrictions is reasonably ‘justifiable.

In the case of ERAMUS OSAWE V REGISTRAR OF TRADE UNION™
involved the registration of a trade union. The Trade Union
Amendment Act 1978 provides that no trade unicn shall be
registered to represent workers or employers in a place where

there already exist a trade union. In this case the Registrar

refused registration on the ground that there was already a

trade union of non-academic staff. This Act was challenged on
the ground that it denied the right te form a trade union to
persons who do not belong to an existing trade union or
disagree with the way that union was being run or functioning.

The Supreme Court held the Act as constitutional on the
ground that the restriction was in the interest of public
order because prior to 1978 there was proliferations of some
800 different trade unions with valid objectives and
aspirations. To correct this situation and to bring sanity to
organization of trade unions,the then federal military
government enacted this law in order to maintain public order
and good government. In justifying the conclusion the Supreme
Court relied upon CHIKE OBI's CASE.

With utmost respect to the Supreme Court this decision is

not satisfactory because the court did not seem to advert its

“ (1985) NS.C.C. (Vol. 16 pt 11) 766
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mind to the concept of a single union being inconsistent with
the tenants or mainstay of democracy. The question here is:
can there be rival union wilth the same objectives and
aspirations engaged in healthy competition on principles
without creating public order problems? The answer to this
guestion is more political than legal.

Furthermore the Court was wrong in holding that the giving
of notice by the Registrar to the applicant before deciding on
the application was not mandatory. 1f the court had held that
the giving of the notice of hearing to the applicant is
mandatory, then it would have been possible for those wanting
to establish rival trade union to satisfy the Registrar that
the existing trade union either does not cater for their needs
or that it is not functioning eflfectively in furtherance of

the objectives of the trade union.

5.3.5 RESTRICTION ON FREEDOM OF MOVEMENT

This freedom may be restricted by a law which is reasonably
justifiable in a democratic society on the following grounds:
The movement of a person may be restricted in order to prevent
him from leaving the country if he has committed an offence or
is reasonably suspected to have committed an offence.

A person may be expelled form Nigeria or sent out of the
country for the purpose of undergoing punishment in another

country if he has committed an offence, tried and found guilty
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here or to make person stand trial in another country for the
offence he has committed there, provided in this respect there
is a reciprocal agreement belween Nigeria and that other
country.

Restriction may be imposed as provided in section 45 in the
interest of public defence, safety, order, morality etc and
fer the purpose ol protecting the rights and freedom of

others.

In view of Lhe serious difficulties encountered in the

determination of the meaning of the term "reasonably

justifiable” as uscd under section 45 it is necessary to
chronicle some of the cases in which the phrase came up for
determination with the view to ascertaining the attitude of
the courts towards employing the phrase by the legislature to
restrict some of the gquaranteed rights.

1t -appears that while the courts actually recognized the
necessity of protecting the individual rights against possible
erosion by the legislative or executive arm in the name of
"societal interest",the problem of the cbjective standard of
balancing these two competing interests remained. Section 45
says that such legislation must bo-"reasonable justifiable in

a democratic society”.The Nigerian courts in a number of cases

under the 1961 and 1963 Republican constitution had to grapple

with the difficulty of determining the meaning of the phrase.
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In CHIKE OBl1’s case, Brett, F.J. observed that,

"It ia right that the court shonld remember that their
functions to decide whether a restriction is reasonably

justifiable in a democralic society, not to impose their

own view ar what the law ought to be"**

In the case of SERIKE PAWA & ORS V  AKANNGBE' the court
held that incidents of custom under which the Head of all
Hausa in Oyo is appeinted and allowed renumerations on each
cow sold by llausa cattle dealers were held as being reasonably
justifiable in a democratic society in Oyo. It was also held
that the custom was in lthe interest of public order in that
society with the relevant provisions of the constitution.

In CHERANCHI V. CHERANCHI' sections 33,34 and 35 of the
Children and Younq Persons Law 958 of Northern Nigeria barring
young persons under the age of 15 from membership of political
parties was challenge as void and inconsisteht with the
provisions of constitution guaranteeing the right to freedom
of association. The court held that the prohibitien imposed by
these sections were reasonably justifiable in the interest of

both public morality and public order.

45

40

47

Supra
(1960) NNLR 24

Supra

223



The term reasonably justifiable is submitted that °

essentially constitute two elements:

s Rationality or reasonableness, there must be a real and
substantial link between the law and the public purpose in
issue. FEven where Lhe law is rational with respect to the
public purpose it is necessary to satisfy a further
requirement that,

i The law would nonetheless be justifiable in a democratic

society.
In the case of PATELS V A.G. ZAMBIA, Magmus J, observed as
follows:

"I think it i3 necessary to adopt the objective test of

what is reasonably justifiable, not in a particular

society, but in any democratic society. 1 accept the

arquunent Lthal some distinclion be made between a

developed society and vne which is 5011l developing, but

I think one must be able to say that there ar certain

MINIMA which mat be Tound in any society, developed or

otherwise below il gannol go sLill te be considered a

domocrat ic sociaty

Tt is submitted that the wording of section 45 seem to
shift the emphasis ftrom liberty to the state authority to
interfere with it. It failed to emphasize clearly that the
liberty is the rule and governmental interference the

# Supra
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a)

b)

exception. It scems to place on the individual the onus of
showing that an intertering law is not reasonably justifiable
in specified public interest rather than on the state to show
that it is. If failed to strike a balance in favour of
liberty which is the true test of a free society.

For instance scection 1 of the Canadian Chapter of Rights
and Freedoms 1982 set out din it subject only to such
reasonable limits prescribed by law as can be demostratingly
justified in a free and democratic society. The Supreme Court
of Canada held that the provision required was that the
objective to be obtained by the abridgement of a guaranteed
right must be important, and the means chosen to attain it
must be reasonable.?

From the foregoing discussion certain basic principles
could be discerned. “They include:
Restrictions should maintain a balance between the freedom
guaranteed and social control imposed. Thus the limitation
imposed on a person an Lhe enjoyment of the right should not
be arbitrary or in excess of what is require in the interest
of the public. In short the restriction must not be greater
than the mischief to be prevented.

The substance of the restriction and procedure of enforcement

must be fair and just.

49

Sce the case of R V. QAKES (1986) 26 DLR (4th) 200
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c)

d)

e)

.4

Restrictions which are imposed for securing the ébjects which
are enjoined by the fundamental objectives and directive
principles of state policy may be regarded as reasonable.

A restriction would be unrcecasonable if it does not comply with

the principles of natural justice.

A balance must be struck between the exercise of these
fundamental rights on the one hand and the protection of the
interest of the state and freedom of other persons on the
other hand.

Apart from this difficulty another thorny issue was the
matter of emergency or naltional security especially as to the
permissible limits to be placed upon the fundamental rights in
such a difficult situation. Although such issue rarely came
up before our courts we shall Ctake recourse to other
jurisdictions to assist us in ascertaining the scope of what
to be imposed in such situations especially in relation to the
fundamental rights.,

HUMAN RIGHTS AND EMERGENCY POWERS

Section 5(1)(b) of the 1999 Constitution expressed the
scope of the executive powers of the President to exéend * to
the execution and maintenance of the constitution, all laws
made by the national assembly...” 'This power is of vast
potentiality and polency because what is to be executed and

maintained is not juslt abstract concept on parchment. The
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constitution must be viewed as a living charter by which a
government with full amplitude of instrumentalities, powers
and rights, is created for the administration of public
affairs.

The government established by the constitution presupposes
a community of people of differing individual interests but
bound together by a common desire for stability and security

of society as a nation. The maintenance of the constitution

implies the powers to preserve, protect and defend it. What
is to be maintained is not simply a document or the writings
but the rights, powers and instrumentalities created for the
administration and management of the people. The power must
therefore be construed to mean the power to protect the
government, its agencies, functionaries and property.

In Nigeria the constitution has made it mandatory for the

President to be sworn in or administered an oath prescribed in

the Seventh Schedule in which he swears to, "... PRESERVE,
PROTECT AND DEFEND the constitution... and devout myself to
the service and wall being of the people of

Nigeria...“Impliedly the continued existence of the

constitution is sine qua non to the exercise of the powers
granted under it. [t is necessary, whether or not the oath

demands it, of the executive azuthority to protect and maintain
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it. "In the Australian casc of R.V. HUSH EX PARTE DEVANNY, -
Rich, J held that,

"That survival of the constitution appears to me to be

a matler most incidental to the execution of the powers

under it."

In view of the enormity of the executive powers and the
legal obligation imposed upon the President to ensure the
continues existence of the state it is imperative to examine
the lawful and constitutional perimeter such powers could be
exercised in derogation to the fundamental ridhts. Generally
the exercise of such powers comes in the character of
emergency powers garbed perhaps in matters of law and order.
Every modern state is usually granted by the constitution
special powers to arm itself, employ that power under special
circumstances (o ensure its continued existence and
protection. ft is a settrled legal principle that
constitutionalism is limited by exigencies of emergency since
emergency portends a state of danger to public safety and
public order and the constitutional framework may be
insufficient to deal with the watter. The preservation of
state, observed Nwabucze, is an imperative necessity, which

should override the necessity for limited government,"*°

W Constitutionalism in the Emergent States p. 174,
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Accordingly all constitution which imposed limitations upon
government authorized the limitation to be exceeded in times
of emergency. Nonetheless it has to be accepted that
emergencies posed a4  serious threat to constitutional
government, The power given to the President for the
preservation of the nation is perhaps the greatest source of
his power." This principle of self preservation has been
recognized judicially in the United States. In the case of
CHAE CHAN PING V UNITED STATES™, the Supreme Court observed
that, "...to preserve its independence and give security
against foreign aggression and encroachment is the highest
duty of every nation and to attain these ends nearly all other
considerations are to be subordinated.”

The duty of the President to preserve the government and
the nation must clearly imply a certain measure of power to

act in such situation of extreme danger or emergency to the

state and to the nation until the legislature intervenes with

appropriate legislation. The extent of the executive power to
be asserted depends however on actual situation, its nature,
eminence and seriousness whether it is industrial action

affecting essential service and supplies, widespread rioting,

sl

See Nwabueze, B.O. (1984) Presidentialism in Commonwealth Africa, p.298.

(30 US 181 ¢f PAKISTAN V' SUALI The supreme cowrt abserved that, "it is a dactrine of
law that in an emergency imperiling public security, the safety of the state and the nation is

the supreme law.”
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inrestrrection, armed rcbellion, agqgression from outside or

other public danger. This principle is known as SALUS POPULI

EST SUPREMA LEX."'

By this supreme law of necessily, the organs of the state
are entitled in the face of such grave danger to take all
appropriate actions, even in deviation from the expressed
provisions of the constitution, in order to safequard law and
order and PRESERVE THE STATE AND SOCIETY. The doctrine does
not operate outside the law but is implied as an integral part
of it. While it is necessary to ensure the continues existence
of the state it is equally important that declaration of
emergencies and exercise of such powers must be for the common
good of the society, state or nation. It is in this context
that a respected judge warned Asian countries which equally
rings true of African nalions that,

"We in Lhe Asian countries, lived in troubled world with
many Lhreals to lhe security and well begin of our
society threats exlernal as well as internal. Smatter
nations are being used as ploys or playthings by
superpowers  in the name of sneourity and conflicts
between different ideologies within a country is seeking
to tear apart the political I‘ahrin.of the society and

there are also sometimes destabilizing forces working

within a country. In such an atmosphere there is often

53

See YOUNGSTOWN SHEET & TUBE CO. V SAWYER, 342 US 579 SCt 691 - 692.
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a tendency to advocate draconian neasures to protect the
sociely againsl real or imagine ills. The necessity for
such measures can [requenlly appear plausible even to
well intentioned citizens and be activated by high
neqgative emot ions,uncertainty, fear and anger. They may
be tempted to advocalte the principle, of the end
juatalies the means. b is sullficient Lo point out that
history is replete with disastrous, consequences of the

smothering and suppression of human rights by the

dictaltes of ezpediency..."™

[t is crystal clear from the foregoing that while
emergency powers may be evoked under certain circumstances,
it is equally important to restrict the circumstances under
which they could be exercised because of their corrosive
effects on the fundamental rights and freedom of the citizens.
Section 305 of the 1999 constitution empowers the President to
proclaim an emergency in certain clearly define circumstances
enumerated under subsection 3. What is emergency? The term
has been defined by Nwabueze to mean "some events, usually of
a violent nature endangering or threatening public order or
public safety”™ The 5th Republic ¥French Constitution which
vested in the President the power to dissolve the National

Assembly and rule by decree in times of emergency define an

emergency as,

54

Justice Bhagwati. P.N. 1bid
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a)

b)

"a clear and present danger threatening the institutions
or independence of a nation, the integrity of 1its
territory, or the carrying out of its international
underktaking or any other situation whén the reqular

functioning of governmental authority is interrupted.®**

From the above definitions, which I entire agree with, the
for the declaration of any emergency is an impending doom to
public order or the threat to the orderly existence of the
society. Consequently the issue of emergency raises the
question of public order, public security, public safety of
the people, sociely or the nation. In view of the unholy
purpose for which emergency powers could be employed at the
expense of the individual rights, the constitution not only
restricts the grounds upon which such declarations could be
made but also vested in the National Assembly the supervisory
powers. These could be broadly divided into two:

The powers of the National Assembly under the defence and

public order.
The implied power of the National Assembly under section 45(2)
of the constitution.

While the President could declare an emergency under
section 305 of the 1999 Constitution.subject to the provisions
of subsection 3 such declaration must be approve immediately

by a 2/3 majority resolution of the National Assembly. The

% See section 208
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use of the word "immediately "did not conceive any delay and
must be interpreted literally. This was meant to ensure that
no time or period was allowed for the President to start
enforcing the declaration whose utility or desirability has
not been sanctioned by the National Assembly. The urgency
with which such approval was required is explicit vide section
265 subsection 6 which imposed 2 days time frame if the
Assembly is in session or 10 days if it is in recess. Where
the required resolution was not passed within the stipulated
time or 2/3 majority endorsement was not mastered, the
proclamation lapsed or ceased to have effect. Subsection 6(c)
by its wordings established that the ultimate control of
emergency powers lies in the hands of National® Assembly and
not the President.

It is interesting to note that the resolution revoking the
proclamation requires a simple majority of members of the
National Assembly not the 2/3 as required for the declaration.
This was meant to make it easier to lift the emergency
because emergency situation are unusual times and therefore
an exception and not a general rule. The National Assembly's
power to "make law for peace, ordef and good government..." is
the anchor upon which almost all other important powers were
predicated. Item 17 of the Exclusive legislative List includes

"defence"as a subject matter. The scope of defence power
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includes, but not limited to, legislation for the protection
of the constitution against its overthrow by either external
forces or internal subversives and treasonable elements. This
item must be read alongside item 67 as part of the incidental
and supplemental powers of the government.

In the case of R. V KIDMAN*® Issac, J. Cbserved that, the
commonwealth carries with it all necessary powers to protect
itself. This principle was reemphasized 35 years later in the
case of AUSTRALIAN COMMUNIST PARTY V THE COMMONWEALTH®' that,
the defence powers in Australia extend to legislation for the
protection of government against subversive and treasonable
activities.

There are two schools of thought on the application of
principle of emergency and the doctrine of necessity. The
first proposition was given a judicial recognition in the
Zambian case of KAUHASU V A.G. ZAMBIA" by Blagden, C.J (as he
then was) that,

"he state must have sufficient power to preserve
itself... the safety of the nation is the supreme law.
The rights of the individual depends for their existence

and implementation upon the continuance of the organized

-

6 (1915) 20 CLR 425 AT p.444
ST (1950/51) 43 CLR 1 at p.141
(1967) H.P/273

234



ﬁolitjcal society i.e. the ordered society established
by the constitution. The continuance of that scciety
depends upon the national security for without it any
society is in danger of collapse or overthrow. National
security is thus paramount not only in the interest of
state but alsco in the interest of each individual member
of the state; and measures designed to achieve and
maintained that security must come ;irst; and, subject
to the provision of the constitution must override, if
need be, the interest of the individuals and of

minorities with which they conflict."

With the utmost respect to the Zambian Supreme Court the
test laid down here is too broad and loose and likely to be
abused., The Court has not laid down any standard or
procedure to necessitate the evoking of this awesome power of
the state. This tilted the balance of power in favour of the
state to the disadvantage of the individual rights. Further
the test still left unanswered the question that; should
every threat to the peace and security of the state, whether
real or imaginary justify encroachment upon the right of the
individual? The answer to this crucial question lies in the
second school of thought approach as laid down by the United

States Supreme Court's decision in the Civil war case of Ex

Parte MILLIGAN’ decided in 1866 wherein it held that,

4 Wall 2 (1966)



"The constitution of the Vinited States is
the law for the recourse and the people,
and equally in war and in peace, and covers
with the shield of its protection all
classes of men, at all times and under any
circumstances. No doctrine inveolving more
pernicious consequences, was over invented
by the wit of man then rhat any of its
provisions can be suspended during any of
the exigencies ol the government. Such a
doctrine leads directly 'to anarchy or
despolism, but the theory of necessily on
which it 15 based is false; for the
government,; within the constitution has all
the powers granted to it which are
necessary to preserve its existence."*
The main thrust of this decision was that a government
has within the constitution all lawful and legal authority and
power it requires to address all forms of threats of emergency
situations, Contrary to the Zambian decision the U.S. Supreme
Court in fact insisted that it was in times of grave
exigencies that individual liberty required to be more

protected to prevent abuse of umrlimited power. In any case

the Court cobserved that, "a nation preserved at the sacrifice

60

at pp.120-121.
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of the cardinal principles of liberty is not worth the cost

of preservation.™

For any exigency to justify interference with the
individual liberty it must not only be real but also grave and
immediate e.g. war (foreign or domestic) civil strife which
will be comparable or amounts to insurrection or defiant act
that of a government or disruptive of public peace. This
power is only available or limited to duration of the act,
once the acts were suppressed then the pewer must cease.

Article 1 section 9 of the United States Constitution
authorizes suspension of the writ of habeas corpus in an
invasion or rebellion if the public safety requires it. The
executive power to decide what the public safety requires
arises only if an invasion or rebellion exist as a judicially
ascertainable fact. In rejecting the argument that in times
of war, state necessity justifies the assumption by a military
commander of absolute power to suspend all civil rights and
their remedies and to subject civilians as well as soldiers to
the rule of his will the court laid down the test,

"Martial law cannot arise from a threatened invasion.

The necessity musl be actual, present, the invasion

real, such as effectively closes the courts and deposes

civil administration... if, in foreign invasion or civil

war, the courts are actually closed and it is impossible

to administer criminal justice according to law, then on
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Ehu theater of actual military operations where war
really prevails, there is a necessity to furnish a
substitute for the civil auvthority, thus overthrown to
preserve Lhe safety of the army and society; and as no
power is left, but the military, it is allowed to govern
by martial rule until Lhe law can have free course. As
necessity creates the rule, so it limits its duration;
for 1f this government is continued after the courts are

reinstated, it 15 a great usurpation of power. Martial

law can never exist where the courts are open, and in

the proper  and  unobstructed exercise of their

jurisdiction."* '

This stringent test laid down by the Supreme Court was
meant to protect the rights of the individual against
unjustifiable and sometimes unlawful interference in the name
of necessity or emergency. By this test nothing short of the
complete overthrow of the civil authority including the courts
will justify evoking this power and once civil authority was
restored the power ceased to exist. This narrow interpretation

of the scope of emergency power severely restricts the

latitude upon which the government, especially the executive

MILLIGAN'S CASE (Supra) at p.27. The same court reaffirm this principles of "open court”
in 1945 in a series of cases arising from the second world war. The court rejected the
argument that the open court rule might have been suite din 1864 but is unsuitable in
modern warfare which opens the possibility of long range attack. the court held that "civil
liberty and “This kind of marital law cannot endure logether, the antagonism is
irreconcilable and, in the conflict, one or the other must perish. ™
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5.5

arm, will employ in order to temper with the rights, liberties
or freedom of the citizens.®

The approach of advanced democracies to the concept of
emergency powers vis-a-vis the individual rights must be
predicated on the principle of "true liberalism." True
liberalism must combine the guarantee to individual liberty
with the securing of the good of the whole people, the
securing of common will, the eliminaticen or amelioration of
wretchedness and misery among the people. A state is not a
chanced aggregation of the people but a multitude united in
the common purposes of securing this commen good, and that can
mean nothing less then the individual good of all, not some of

its members..."

PUBLIC ORDER AND PUBLIC SAFETY OF THE STATE/COMMUNITY

Section 11 (1) of the 1999 constitution provides that,
"The National Assembly may make laws for the federation
or any part thereof wikh respect to the maintenance and
securing of the public order and securing such supplies
and service as may be designated by the National
Assembly as essential supplies and services.”
To property understand the scope of this power the

provision must be read alongside section 45(1) which also

63

See LIVERSIDE V. ANDERSON (1942) AC 206 Lord Atkin, by way obiter observed, "in

England, admits the class of arms the Iuw are silent. They may be changed, but they speak
the same language in war ay in peace.”

Mecllmiwain, C.IH. (1939) Constitutionalism and the Changing World, p.285.
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a)

b)

vests in the National Assembly the power to make law to
restrict or derogate from the fundamental rights, in the
interest of public order, public safety and public defence
...etc. This important power of regulation was vested in the
National Assembly. There are two arms of this power in the
context of section 11 subsection (1) of the constitution.
Maintenance and securing of public order.
Maintenance and securing of essential supplies

What 1is the meaning of the word “public."? The term
"public" was defined' as, "referring not only to all persons
within Nigeria, but alsc to perscons inhabiting or using any
particular place or any number of such persons and also to
such indeterminate persons as may happened to be affected by
the conduct with respect to which such expression is
used."™The word “public" in the term "public safety and public
order "embraces both the governments (federal and states) and
the people or substantial number of them. Public safety and
public order has two aspects:
Maintenance and protection of the constitution and its
instrumentalities together with their powers, rights and

property which has been discussed ‘earlier.

6

Criminal Code CAP 42 Laws of the Federation of Nigeria.
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"

enough to justify the use of the term "public" in referring to
them. The issue 1is the maintenance of the community's safety.
In conclusion the question whether state of emergency
could be used as a basis of derogation of the fundamental
rights and the procedure and scale to be used is largely and
generally left to the judicial discretion of the courts. One
can however discern some basic principles in the exercise of
such powers. These includes:
There must be or exist an imperative necessity from an eminent
and extreme danger affecting the safety o{ the state or the

society.

Action taken to meet the exigency must be inevitable in the
sense of being the only remedy.

It must be proportionate to the necessity i.e it must be
reasonably warranted by the danger which it was intended to
avert.

It must be of a temporary character limited to duration of the
exceptional circumstances or until the legislature is able to
enact the necessary legislation.

Finally having considered the guaranteed rights, their
exceptions and the scope of their réstrictions and permissible
limits of derogation including emergency powers. It is
important to examine the enforcement mechanism employed by the

courts to ensure either their protection or enforcement.
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ENFORCEMENT OF THE FUNDAMENTAL RIGHTS

The word "enforcement" originates form the word "enforce"
which was defined by the Longman Dictionary of Contemporary
English to mean, "...to cause (a rule of law) to be obeyed or
carried out effectively..." Literary enforcement of human
rights must be understood simpliciter to mean either "securing
or protection"” of these rights against actual or possible
violations by the state or its agencies. This raised two
important questions:
What are the institutions vested with the power of ensuring

compliance?

What are the instruments cor mechanism employed to ensure their
compliance?

The answers to these questions are the main focus for
discussion in this segment of the chapter. Generally the
courts under section 6 subsection 1 of the Constitution are
vested with judicial powers. These Courts are specified under
subsection 5. The scope of judicial powers was described as
extending to "all inherent powers and sanctions of a court o
law... to all matters between person, or between government or
authority and to any person in Nigéria and to all actions and
proceedings relating thereto, for the determination of any

question as to civil rights and obligations of that person..."
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The constitution has not only declared and guaranteed the
fundamental rights which we have examined, it equally provides
for their enforcement. The rights are not mere pious
declarations. Section 46(1) of the 1999 Constitution is the

pillar upon which this power of enforcement is predicated and

it provides that,

"Any person who alleges that any provision of this
chapter (i.e [undamental rights), has been, is being or
likely to be contravened in any state in relations him

may apply to a high court in that state for redress..."

. -

To adequately ensure the protection of the con;titution
the right of access to the court was equally made a
fundamental right and for its amendment a large majority of
4/5 in the National Assembly is required. The above section
makes available the enforcement of the rights in the High
Court which could lead to the Court of Appeal and finally the
Supreme Court. The essence of the section is that whenever
and wherever a person's fundamental rights under Chapter IV
has been, is being or is likely to be violated, he can apply
to the high court in the state complaining about the violation
and sought for the enforcement of his right(s).

Section 46(2) provides that,

"Subject to the provisions of the constitution, a High
Court shall have original jurisdiction to hear and
determine any applicalion made to it in pursuance of the

provisions of this section, and may make such orders,
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issue such writs and give such directions as it may

consider appropriate for Lhe purposes of enforcing or
securing the enforcement within that state of any right

to which a person may be entitled under this chapter.”

From this provision all matters relating to the
infringement of the fundamental rights must commence or
originate, as constitutional requirement, from the High Court.
The subsection vested in the courts the power to receive and
determine any application so made i.e. the High Court was
empowered to decide whether a person’s fundamental rights has
been violated. Furthermore the Court was empowered to make
such orders, issued such writs, and make declarations as it
may consider appropriate for the enforcement of the right
which has been, viclated, is being violated or protection of
those likely to be violated.

Subsection 3 further empowered the Chief Justice of
Nigeria to make Rules of Procedure and Practice for the High
Courts for the enforcement of the fundamental rights.®®
Equally the National Assembly has been given the power to
confer additional power to the high court for securing the
effective enforcement of the fundapental rights, to provide

financial assistance to the citizens of Nigeria whose rights

It was in pursuance of similar powers, the then Chief Justice enacted the Fundamental
Rights (Enforcement Procedure) Rules 1981,
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had béen violated to enable him to engage the services of a
legal practitioner.

The application under section 46 can be made by the person
in relations to when the provisions of chapter 1V have been
vicolated. Subject to certain exceptions only such person can
make application under section 46(1). As to the locus standi
on constitutional matters, the Supreme Court by a majority has
taken the view in ADESANYA' CASE"' that a person must show that
he is directly affected by the act complained of before he is
heard. A general interest common to all or some members of
the public is not a litigable interest to accord him a
standing. There must be assertion of a right by such person
peculiar or personal to him and that right must have been
infringed or that there is a threat of such infringement. Two
other justices took a liberal view of standing. This decision
has become a very controversial one but as far as the
principle of locus standi laid down by the majority it is the
law.

In the case of ATTORNEY GENERAL (KADUNA STATE) V. HASSAN®
the Supreme Court gave standing to a father of a murdered son

to seek the determination of the Attorney General's powers

7(1981)5 SC 112
8 (1985) 2 NWLR (Part8) 460
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under “Section 191 of the 1979 Constitution under which the
Solicitor General had wrongly terminated the prosecution.

The application under section 46 can be made not only when
a person’s right has been violated but also when he feels the
danger of his right is likely to be violated. In BISHOP
OKOGIE's case the Lagos State Government had only issued a
circular declaring its intention to take over all private
schools in the state. The government contended that the
applicant's rights were not at all violated at the time and
hence the action was not maintainable unde£ section 42
{similar to Section 46 of the 1999 Constitution) of the 1979
Constitution.

The Court rejected the government's contention and held
that under section 42 it is not necessary for the plaintiff to
await the happening of an event before applying to the high
court for redress. The right can be exercised as soon as there
exist a threat or 1likelihood of infringement of the
fundamental rights. The Court concluded that the application
was not premature as there was a real likelihood of the
applicant's rights being violated.

The application under section *46(1) will be made to the
High Court in the state where the violation took place. This
raises the question as to which high court is competent to

entertain the application particularly when the complaint is
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againsi a federal action or authority or agency. In SHUGABA's
case the application was against the Federal Attorney General
but made in the state High Court at Maiduguri. The government
contended that Section 42 of the 1979 Constitution did not use
the word state high court of a state but says high court in a
state and this should be interpreted to mean the Federal High
Court. In rejecting the argument the court held that once the
applicant has a standing and a state High Court assumed
jurisdiction then it c¢an determine whether the alleged
violation of the fundamental right is true or not. If it is
true then the power given to the High Court is very wide.
They are not restricted in anyway. The courts can make such
orders, issue such writs as they may consider necessary for
enforcing the fundamental rights.

It is a matter within the discretion of the High Court to
decide: what order, writ or direction is appropriate and in
doing so, the applicant can insist that the High Court issues
of particular order by which alone he hopes to get full
redress either of preventing the violation of the: fundamental
rights or such other incidental orders that may help the
person in reinstating himself to the earlier position.

In SHUGABA's case the question was raised as to an
application under section 42 whether the person can claim

damages of compensation for the redressable injury caused to
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him by violating the fundamental rights. The High Court and
the Court of Appeal have held that action for damages and
compensation may be entertained by the High Court provided on

the record in the case it is possible for the court to assess

and compute damages and compensation,

In MOGAJI's case the Lagos High Court did not grant
relief by way of damages and compensation for the applicant
because the material evidence before the court was not
sufficient to assess damages. The court advised the parties to
take appropriate separate proceedings in another competent
court for such recovery.

The application under section 42 is a right and not left
at the discretion of the state. 1In the case of ILADEJOBI V
ATTORNEY GENERAL (FED) where the government relied upon the
Petition of Rights Act for contending that an application
under section 42 against the government cannot be entertained
by the High Court unless the Attorney General has granted
permission. The court rejected the contention and held the
Petition of Rights Act as unconstitutional because it denies
an individual his fundamental rights under section 42 i.e. an
unimpeded access te the courts,
For the enforcement of the fundamental rights it is for the
high court to decide what type of order or write to make or

issue. At common law on such matters against the government
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8.7

or authorities the High Court issues particular types of
writers, orders or directions. These are writ of habeas
corpus , mandamus, certiorari etc. These writs are called
prerogative writs. In addition to these are declaratory orders
and injunctions which could also be issued by the courts. If
the courts finds that there are other types of orders required
in a given case the High Court has the power. If the court
finds that any of these writs or orders cannot be made or is
not appropriate, then it cannot reject the application on that
ground because its powers extends to making any order or
giving any direction that may be appropriate on the facts of
the particular case. It is intended to examine few of these
writs as mechanism of enforcing these rights.

MECHANISM FOR ENFORCING FUNDAMENTAL RIGHTS

5.7.1 Habeas Corpus:

Habeas corpus 1s the most expeditious remedy known to iaw
that determines the legality of any arrest or detention. The
word is a Latin word which literary translated means, "produce
the body." By this writ the superior court directs the
authority or person who has the custody of an individual to
produce him or his body and show uéder what authority of law
he is being detained or kept in prison. The legality of

arrest or detention in this context is determine by the

superior court on the basis of the application of the person
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arrested or his family or his friends, the return filed by the
authority having custody of the perscn and if necessary of the
authority which had ordered the arrest and detention of such
person. If the arrest or detention is found to be illegal,
the court can order the release of the person there and then
if the person is in court. Otherwise the detaining authority
is directed to immediately release the person.

5.7.2 Mandamus

Mandamus is an order issued by a superior court directing
an authority or person to perform its or his public duty
specified by law. The order «could be issued against any
authority which excises administrative or statutory power
except the courts. The order can be issued when a public
authority is under a public duty to do a particular thing or
act in a particular manner. When such an authority failed to
act whether negligently or willfully mandamus will issue to
direct or compel such authority to act as required of it by
law.

The order of mandamus will not issue against an authority
that has a discretion to act or not to act. By mandamus the
authority cannot be compel to exercise the discretionary power
one way or the other where it does not or refusé to exercise
the discretion. Mandamus is granted only at the discretion of

the court. It is not a matter of right but at court's
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discretion. The court will refuse to grant mandamus if the
person has an alternative remeay under the law. Mandamus can
only be applied by the person who has a right or interest in
the performance of the public duty by the authority concerned.
It is wusually granted when the court feels that its
intervention is a must in order to make the authorities comply
with the law. Mandamus can be positive as well as negative
i.e. by it, the authority may be directed to do a particular
act or directed to refrain from doing particular act. The

negative aspect is not being used because the court can issue

an order of injunction instead.

5.7.3 Certiorari or Prohibition

Certiorari and prohibition are common writs in many
respects. They are both issued to judicial and quasi-judicial
authorities. By these writs the illegality committed by these
judicial and quasi-judicial authorities are quashed. They
differ in that prohibition is issued by the superior court
during the course of the proceedings. By prohibition the

authority is directed not to act in an illegal manner.

Certiorari is issued by the superior court to the subordinate
court or other 7judicial or quasi® judicial authorities to
correct or quash their decisions. By this writ the records of
the subordinate authority were called to determine whether the

proceedings and the decision are strictly according to law.
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b)

Farlier on the court have taken a very rigid view that
only courts and authorities that have a duty to act judicially
are subject to certiorari. This view was gradually changed
and now any authority judicial or administrative having the
legal authority to determine issues or matters that could
affect the rights or interest of a person shall be amenable to
certiorari. The distinction between judicial and non judicial
function is now almost extinguished. Certiorari is issued in
three cases:

When the authority has exceeded its jurisdiction or has acted
ultra vires i.e. without jurisdiction.

When the authority has acted in violation of the principles of
natural justice; and

When the superior court finds that there is an error of law on

the face of the records.

The principles of natural justice the violation of which

attract certiorari are two:
The right to hearing
The authority must not be bias

Right to hearing means, notice, representation, knowing
the case and evidence of the other side and to submit one's
own evidence. The authority must not be bias in that it must
have no interest either in the parties or the.subject matter

of the case. If any of these are violated the decision of the
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authorities can be quashed by cértiorari. The error apparent
on the face of the records means such an error which is
obvious and can be readily inferred from the records and the
decision of the authority. If the error of law is so obvious,
then the decision is clearly illegal and the superior court
can immediately quash the decision without waiting for any
detailed argument on the illegality committed. If the
illegality committed cannot be discovered unless the matter is
fully investigated and only after detailed arguments by the
parties, that is not and will not be regarded as error of law
apparent on the face of the records.

By certiorari the superior court quashed the decision of
the authority and perhaps send the same case back to the same
authority to act and decide it according to the law.
Certiorari does not make the superior court to sit itself as
an appeal court and review the decision of the authority in
all its detail. And the superior court cannot substitute the
authority's decision with its decision.

Prohibition is issued while the matter is still pending
before the authority takes a final decision, but somehow acted
illegally whether by assuming 'a jurisdiction it does not
however exceed its Jjurisdiction or violates any of the
principles of natural justice. 1In such a case a party does

not have to wait until the final decision is given by the
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,authorfty. In the middle of the proceedings, the illegality
may be corrected by issuing the writ of prohibition.

5.7.4 Injunction

The order of injunction is made by a c¢ourt when any
authority, administrative or judicial commits an idlegal act
or 1is about to commit an illegality. By this order the
concerned authority or person is directed to refrain from
acting in a mannér illegally affecting the right; or interest
of the person concerned. If the authority had already acted
illegally affecting the rights or interests, it is dirgcted
to undo the effects of that illegal action.

5.7.5 Declaratory Judgement or Order

Declaratory orders are made to determine the rights and
obligations of the persons and authorities who asked for such
a determination of a court. The parties involved in a
particular case may not come to wait untll such a time they
come to fight each other in court. Before acting one way or
the other they will like to know the scope, limits of their|
powers, rights, claims and obligations. A request is made to
Ithe courts to declare exactly what their position is in
accordance with the law. g
In the.case of BISHOP OKOGIE the declaratory order or

judgement was made only when there was a real case on hand and

not when the'question is hypothetical or a subject of academic
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debate between the persons concerned. The parties applying
for that order must show that they have an interest in the
determination of question of law and facts that such

determination is immediately necessary for them to adjust

their legal relationship.

5.7.6 Quo Warranto

5.8

Quo warranto is issued to a person holding a public or
statutory office to show under what authority of law he is
holding the office. The writ is justified on the ground that
it is better for the legality of a person holding a public
office is determined at the earliest. Otherwise if his
holding the office is illegal, then all his acts and decisions
being illegal the public will come to -« suffer quite
considerably because after a long time if his holding the
office was declared illegal, all the parties affected by his
decision will suffer irreparable injury. The standing in gquo
warranto is given to any member of the public to whose

interest and rights were affected by the decision of such an

official.
CONCLUSION

In conclusion these writs and orders cannot be taken as
exhausive for the purpose of enforcing the fundamental rights
once they high court determines that a person's fundamental

rights has been violated or in danger of being violated then
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the court has the power to select any of these writs and
orders singly or combining one or more, or may even make other
order not confining itself to those discussed above, that the
court consider as a appropriate for effectively enforcing the
rights. This shows how wide is the power given to the high

courts for enforcing the fundamental rights.
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CHAPTER SIX

HUMAN RIGHTS AND MILITARY RULE



6.1

INTRODUCTION

The Military in Nigeria have held political power for the
most part of the country's nationhood. The first military
intervention occurred on 15" January, 1966 and midwifed a
transition to constitutional democracy between 1975 - 1979
which culminated in the birth of the Second Republic on the
1st of October, 1979. Barely four (4) years later, precisely
on the 31** December, 1983 the military interfered for the
second time in the nation’s pelitical arrangement and
termihated the second trial to constitutional democracy. The
military again ruled until May 29, 1999 which ended another
transition to democracy which ushered in a new democratic
dispensation headed by a one time military ruler Olusegun
Obasanijo.

Between 1983 to 1998 there were a lot of political
upheavals or turmoil which the nation witnessed like General
Babangida's elongated, over-blomated, costly and the long
drawn out transition which led Lo his waterloo and a still-
born Third Republic, demise of the 1989 Constitution that was
never put intc operation, and the near total disintegration of
the country following the annulment of the June 12, 1993
Presidential election. With the establishment of the Interim
National Government ({ hereinafter referred to as I.N.G )the
pelitical stakes were raised to an unprecedented height never
before taken and the very foundation of the nation's corporate
existence was questioned from some quarters. The I.N.G., as
a stop gap arrangement ,conveniently paved the way for General
Sani Abacha to use it as a vehicle to realize his long held
ambition of leading this country. The Abacha's period 1993 -

1998 unledshed a reign of terror on a near comatose nation
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which 'in facl never recouped until the demise of the dictator
on July 6, 1998. Until this divine intervention a new
terminology was about to be added to the country's political
lexicon in the name of "self succession.”

From the foregoinqg it is apparent that no serious study or
research on any aspect of Nigeria constitutional experiences
could ever be complete without, at least a part of that study,
devoted to the military rule. It is intended in this Chapter

to examine, the general background that usually lead to

military intervention in most developing countries and the

justification advanced in Nigeria to defend such take over.
The method or manner of establishing such governments shall
also be considered. The {eatures military governments assumed
especially in the context of the laws they promulgated shall
be part of the examination of issues. The emphasis shall be
specifically on the administration of General Ibrahim
Babangida  because ,0f the last  four (4) military
administrations, his lasted for 8 years out the total of 16
years. In fact he was the sccond longest serving leader
(either civilian or military) that the country ever had
following General Yakubu Gowon who served for nine (9) years
i.e from 1966-197175%.

The chapter shall analyze the traditional and general
concept of the rule of law as understood today and consider

the effects of military rule on it. 1In other words attempt

shall be made Lo consider the Lhorny question of whether the
rule of law obtains under the military governments in Nigeria
and the related issue of Ffundamental rights enforcement under
military rule. This nccessarily makes it possible to examine
the factors, if any, that in p}actical terms militate against
the enforcement ol these rights. It is conceded that it is

difficult to consider all aspects of the various legislations
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6.

2

or decrees that might fall into this category therefore it is
intended to use only few of them as illustrations.

BACKGROUND TO MILITARY INTERVENTION

From the early 1960s when most of the colonies in Africa
and Asia including older Republics in Latin America Military
intervention until recently assumed a frightening dimension or
connotation. In these countries "military rule" was used to
mean a system of government headed by a military junta who
forcibly sized power from the civil authority or even another
military authority before iL and which government seeks to

perpetuate itsclf in power indefinitely until pushed out by a
putsch or revolution.

It is conceded that while a particular rule may be

described as "military rule" the expression may in fact be

misleading especially if viewed in the context that the
functioning of such governments which to a large extent
depends upon the massive infusion of civilians and civil
institutions e.q. the ordinary courts.’ Generally-in most
advanced democracies of the western countries with a highly
developed and sophisticated political structures, the military
only exerts influence over the making of national security
policy. The military in these countries are not interested in
replacing the civil authority but are contented to playing a
key role in making the national security policy. The
professional soldier restricted their ambitions by accepting
and allowing the institutional constraints on his demands even
in shaping a security policy.”

On the other hand the military in a poorly

2

See generally Feit, E. (1973) The Armed Burcaucrats, Houghton Co. Boston p.1.

Perlumutter A, & Bennettee., V.P. (ed) (1980) The Political Influence of the Military: A
Comparative Reader) Yale Univ. Press, New Haven p.13.
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institutionalized political systems like in Nigeria, will put
up a still resistance to the subordinated to higher civil
political authority. In the words of a respected scholar,

"The officers in such countries need not be restrained

by the rebuff of civilian leaders when they are

convinced that military rule will be far more salutary

for sociely Lthan civilian government. They seek to

exercise their authority over the entire political

process rather than limiting themselves to a single

aspect ot policy making. Indeed, officers in the third

world nations turn Lhe political system as the arena in

which to maximize their influence; the government itself

in the prize sought by the military. Politicians in

those counblries tear Lhe activism of these officers but

lack the physical power to provent the military from

replacing them. This explains the [requent phenomenon

of military interventionism in Lhe third world countries
of Lhe middle east, Africa, Lablin America and Asia. 1In
these areas military intervention frequently outweighs
the electoral process as a means of regime change. The
military challenged civilian legitimacy while offering

a new type of political authority.™!

The nature of military intervention in these countries may
vafy from one country to another but basically three types of
such intervention are easily identifiable. They are:-

The military may intervene through influence, pressure or even
blackmail in order to push some of its policy decisions into
effect. This method of military intervention essentially
takes place behind the scene and is generally a characteristic
of countries with developed political culture where the
systems are highly institutionalized.

Military interventionism by violence and seizure of power by

armed personnel leading to the displacement or supplanting the

Ibid at p.13
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6.3

civilian authority. This is a direct military intervention
which is the characteristics of the third world countries
experiences.

A kind of military intervention by the revolutionary soldier
who seeks somehow to operate independent of the civilian
regime and thereforc sees his movement as co-equal to the
civilian authority o.q. in Uganda and Mozambique. Various
reasons had been advanced in different countries to justify
direct military intervention in the political process. We

shall however reconsider only briefly the Nigerian experience
in the recent past.

JUSTIFICATION FOR MILITARY INTERVENTION

Following the 1963 Republican constitutional experience in
which critics alleged "corruption and mismanagement” by the
First Republic politicians, the first military intervention
which terminated constitutional democracy occurred on January
15, 1966' The justification being that it was obviocus that

the civilian government was weak and unable to tackle the

crisis that besets the country between 1962 - 1965. This
makes the intervention an inevitable outcome of such inertia.
In fact the then Acting President was reported to have made a
statement to the effect that,“ the Council of Ministers had
unanimously  decided to voluntarily hand  over the
administration of the country to the armed forces in order to
ensure peace and stability”, In the same vein the then General
Officer Commanding the Nigerian Army claimed that the army was
"invited"; to take over the administration of the country, by
the politicians in order to help restore peace and order in

the country. In other words the military intervened in

See generally Oyediran, O. (ed) Nigerian Government and Politics under Military Rule
1966-79 (1979) pp.1 - 25.
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politics to help restore law, order and political stability
and to wipe out official corruption.

In December 1983 a new military administration of Major

General Muhammadu Buhari shot its way into power and was

strangely publically hailed by the people. The intervention
was justified on the following grounds,

"The change became necessary in order to put an end to

the serious economic predicament and the crisis of

confidence now afflicting our nation.”

On the type of politics being played since the handover of

power from the military to the politicians in 1979, he had
this to say,

"The last Federal Military Government drew up a
programme with the aim of handing over powers to the
civilians in 1979. The programme was implemented Lo the
later and the 1979 consltitution was promulgated.
However Jittle did the military realized that the
political leadership in the Second Republic will
circumvent most. ol the checks and balances in the
constitution and bring us to rhe present state of
general insecurity ... the premium of political power
become so exceedingly high that political contestants
reqarded victory at an election as a matte of life and

death struggle...”

Apart from the political problems used to justify take over

by the military the seccond most popular reason generally

advanced in the recent past was “ economic mismanagement by
the politicians”." Buhari in his maiden broadcast maintained
that,"“ the economic mismanagement of the politicians has led

to government dependence on domestic and external borrowing to

New Nigerian Newspaper Monday January 2, 1984 p.3

Whether Nigerianswill ever accept such reasoning again remain to be seen especially when
considered against the background of recent disclosure of Abacha - Gwarzo - Dalhat
Scam.
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execufe most preojects. This, has in turn, led to the
devaluation of our currency and the fall in the standard of

life of our people.”

The third reason advanced was corruption and undiscipline.
General Buhari lamented that,

"While corruption and undiscipline have been associated
with our state of underdevelopment, there twin evil in
our broadly politics have altained unprecedented height
in the past four vyears. The corrupt, inept and
insensitive leadership in the last four years have been
the source of immorality and impropriety in our
society.”

He concluded with a stern warning that,

"This government will not tolerate kickbacks, inflation
of contracts, and over invoicing of contracts... nor
will 1t condone foray, fraud, ecmbezzlement, misuse and
abuse of office, illegal dealing in foreign exchange and
smuggling..."'

Strangely in 1985 there was another coup by General Babangida

which he justified cqually in the following words,
"When in December, 1983 the former military leadership
headed by Major General Muhammadu Buhari assumed the
reigns of government with the most popular enthusiasm
accaorded to any qovernment in the history of this
country, with the nation at bthe mercy of political
misdirection and on the brink of economic collapse, a
new sense of hope was created in the mind of every
Nigerian.”

He continued,

... since January, 1984 however, we have witnessed

systematic denigration of that hope. 1t was stated then
that mismanagement of the economy, lack of public
accountability, insensitivity of the political

leadership and a general deterioration in the standard

7 Ibid p.23.
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6.4

of living ... were reasons for intervention. Nigerian

have since been under a regime that continued with those
trends ... the last 20 months have not witness any
significant changes in the national economy ...""

In retrospect one wonders whether all these accusations
leveled against Buhari regime by Babangida could be
substantiated in any way. In fact one could venture to say
that Babangida's regime worsened Lhe already bad situation on
all aspects of the Nigerian life which he highlighted.
Babangida's military government initially adopted what it
called an "open door" policy and a “human rights” posture.
Whether a military regime is benevolent or adopted a human
rights posture or policy and expresses an intention to rule
with the consent of the people does not absolve it from its
true nature; that is, an abnormal regime, and a regime of
force for that matters.

Military governments are unconstitutional governments,
they are not representative and most often they described
themselves as “"corrective regime." This assertion is no doubt
debatable especially in the context of our recent past
experiences. Military governments are politically
illegitimate. "Legitimacy™ has been define as the capacity of
a political system to engender and maintain the belief that
existing political institutions as the most appropriate or
proper ones for the society. It is imperative to consider how
military governments were established and the manner they
secure legitimacy.

ESTABLISHMENT OF MILITARY GOVERNMENTS

All military governments came to power by illegal and
unconstitutional means namely coup d'etat. Even in those

cases where the civil authority "invites" the army to take

New Nigerian Newspapers August 29, 1985 p.5.

266



-

over, this is still unconstitutional. The fact that the
civilian political Ileadership acquiesced to a military
intervention does not make it legal. The military, in most
cases, needed politicians more then the politicians needed
them to secure recognition and obedience from the ruled.
Otherwise they could be regarded by the people as usurpers
and an illegitimate government. That being so, the military
rulers can only maintain themselves by increasing its
reliance on coercion and transforming might into right. It is
therefore necessary at this juncture to consider the mechanism
which some of the military governments in Nigeria employed or
adopted to establish themselves and impose their authority
thereby securing legitimacy. In view of the fact that the
general pattern is the same, there is actually no need to
examine the "modus operandi" of all or each government.

On seizing power, the military usually promulgates a
Decree No.l generally refers to as CONSTITUTICON (Suspension
and Modifications) DECREE' . The purpose and-effect of the
decree is to suspend some provisions of the constitution,
modify others, while allowing the continues operations of the
remaining provisions subject to such modifications as may be
made from time to time. For instance Decree No.l of 1984
provides under Section 1 subsection 1 that,

"The provisions of the Constitution of the Federal
Republic of Nigeria mentioned in Schedule 1 to these

Decree are hereby suspended".

Sub-section 2 further provides that,
"Subject to this or any other Decree, the provisions of
the said constitution which are not suspended by

subsection (1) above shall have effect subject to such

modifications specific in schedule 2 to this Decree.

See Decree No.l of 1966 and Decree No. 1 of 1984 and Decree No.107 of I 993.
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Accordingly Schedule 2, Part B of this Decree modified Section
1 subsection (1) of the 1979 Constitution to read thus,

"This constitution AS AMENDED BY THIS OR ANY OTHER

DECREE 15 SUPREME and its provisions shall have binding

force on all anthorities and persons throughout the
Federal Republic of Nigeria."'

Essentially what is saved or preserved in the existing
constitution remains in force only at the will of the federal
military government and as a supplement to any other decree
which was subsequently issued by that body. In effect under
military governments constitutional supremacy gives way to
legislative supremacy.

Generally the initial action of every military governments
that seized power from a constitutional government is to ban
politics and political parties,'' dissolve all existing
democratic structures or institutions'? and establish a legal
basis of their existence. The Censtitution ( suspension and
modifications) Decree confers unlimited legislative and
executive powers on the Federal Military Government. For
instance by virtue of section 2(1) of Decree No.l of 1984 as
amended Lhe Federal Military Government was vested with the
“power to make law for peace, order and good government of the
Federal Republic of Nigeria or any part thereof with respect
of to ANY MATTER WHATSOEVER”. Regrettably the term "Federal
Military Government™ that was vested with this enormous powers
was not defined by the decree, This vacuum created made it

possible for the Head of State or the President, who under the

12

Emphasis supplied.
See for instance S.1(1) Political Parties (Dissolution) Decree 1993,

See S.1(1) of Decree 109 ING (Dissolution) Decree and Decree 110 State Executive etc
(Dissolution) Decree
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5.5

decree was vested with the powers of signing decrees, to make
law in any manner, on any matter and to whateyer extent he
desires. Since the scope of the powers of the federal
military government was described to extend to "any matter
whatsoever," the expression does not seem to conceive of any
limitations either substantive or procedural to the powers.
The scope of the power must therefore be interpreted to
include the power of amending the constitution since
constitution could be amended by any decree in the spirit of
section 1(1) of the Decree No.l of 1984.

To further reinforce or buttress the argument Decree No.l
prohibits expressly the Head of State or the President from
delegating the powers of signing decrees. The executive
powers vested in the Head of State or the President could be
exercised by him directly or indirectly by any delegate.
Although attempts was made to curtail part of this power by
providing that the exercise of the executive powers of the
federation shall be done in "consultation"” with the Armed
Forces Ruling Council. This attempt was however, undermined
by the proviso that, "No question as to whether the exercise
of the executive power by the Head of State or the President
was done in consultation with the AFRC, could be entertain by
any court of Law”.

STRUCTURE AND CHARACTERISTICS OF MILITARY GOVERNMENTS

The structure of military governments from 1966 until the
last one which terminated May 29, 1999 essentially remained
the same notwithstanding some [ew-variations. It is intended
to examine principally the structure of General Ibrahim
Babangida's military government without prejudice to making
some passing reierences to some earlier or later military
administrations.

Prior to the July 29, 1975 coup the structure of the
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militdry government was simple. The Supreme Military Council
(hereinafter referred to as S.M.C) was at the apex of the
institutional structures as the highest policy making body for
the country. The Head of State was the Chairman of the S.M.C.
and the regional or State Governors including service chiefs
were members. The Federal Executive Council which consists of
the Federal Commissioners as the Ministers were then styled)
was chaired by the Head of State and include the Chief of
Staff (Supreme Headquarters) and his deputy as members.
Directly deputizing for the Head of State in the S.M.C. is the
Chief Staff Supreme Headquarters, then the regional military
governors. Following the 1975 coup Decree No.l Constitution
(Suspension and Modifications) 1966 as amended established
new institution called the Council of States which consists of
the states military governors. The Governors were no longer
members of the Supreme Military Council. The Supreme Military
Council was reorganized to consist of the Chief of staff
Supreme Headgquarters, the Service Chiefs, all the General
officers Commanding the various divisions (both in the Army,
Air Force and Navy), each member representing these forces and
the Inspector General of Police.

Essentially this structure remained until the August 27,
1985 coup which brought General Ibrahim Babangida to power.
The first noticeable change was when he styled himself as
“President” instead of the Head of State and his deputy as
Chief of General Staff instead of Chief of Staff Supreme
Headquarters. The S5.M.C was replaced by the Armed Forces
Ruling Council. The President was the Chairman of the Armed
Forces Ruling Council, Council of Ministers and the Council of
States. He enlarged the membership of the Council of 8States
to include former lleads of States, some prominent or selected
traditional rulers and former Presidents of the Senate.
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The 'military governments, even though sometimes appeared to
decentralized authority, the reality is that military
governments tend to be monolithic, characterized by
concentration of powers. A formal tripartite structure may be
established at the federal level, yet the actual organization
of government exhibits more of concentration then separation
of governmental powers.'

The Armed Forces Ruling Council which had often
erroneously been described as the "highest law making body”
has no civilian membership.'® This clearly established that
the military government is conditioned by a unified and
hierarchical structure of the military. The entire power
generally revolved around General Babangida as President. 1In
fact the manipulation of the apparatus of power by him was
legendary. A respected weekly publication has this to say
about him,

"Perhaps no Nigerian leader to date (as at 1990) has
gestated for so long 1n preparation for power.
Certainly few have had understanding of state power, ‘its
usage, its abusage, its crudity and its near subliminal
application...""

NEWSWATCH magazine equally held the view that

"... the General who came smiling into power can be

likened to a grandmaster whose deft moves leave both the
opponents and Lhe andience bewildered. Like a veritable
‘chess expert, President Babangida appears to understand
that the tundamental idea of power is gaining absolute

control on the chess board..."

See Nwabueze, B.O. (1962) A Constitutional History of Nigeria, London pp. 220 - 226.

In fact the Inspector General of Police and Attorney General who initially were made
members of Abacha led military government were subsequently dropped.

The African Guardian January 15, 1990 p.20 as quoted by Civil Liberties Organisation’s
Human Rights in Retreat.
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In this regards the Civil Liberties Organisation concluded
that,

"The frequent, almost erraltic, changes of personnel in

the Army and the government by Babangida were, no doubt,

all aimed al consolidating his position. The power
structure he designed is5 nol based an any formal organ
of the state and to which he was not accountable; shows
how total his anthority was. He played completely alone,
and unchallenged in the field...™'"

On February 6, 1989 President Babangida took the
unprecedented step of dissolving and reconstituting the Armed
Forces Ruling Council. This clearly established that almost
all organs of the state, including the so-called highest
ruling body, was subordinated to the President. 1In fact the
President determine its membership and perhaps even its
powers. It is unlikely that such a body could control the
exercise of the powers of the President. This makes it
imperative to undertake a reflective discourse into some of
the decrees relating to the structure and powers of
Babangida's military government.

The combined effects of Decree No.l of 1984 as amended by
Decree No.17 of 1985 and the Federal Military Government
(Supremacy and Enforcement of Powers) Decree No:13 of 1985 is
to make the F.M.G. supreme , or the grund-norm of the country
and not the constitution. Commenting on the implications of a
cabinet reshuffle of December 29, 1989, a weekly magazine
correctly observed that,

"The most obvious thing about the administrative

restructuring is the further concentration of power in

the hands of one man; Lthe President demonstrated this

i6

Civil Liberties Organisation Human Rights in Retreat p.20
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much control over the nation..™"
The magazine further observed that the changes led to,

"... avery formidable nucleus of authority to which is

tied all the strings of centrol, giving the president a

complete hold on Lhe nalion.™ ;

General Babangida wielded so much power, it was felt that,
he indeed, was the grund norm. Section 6(1) of Decree No.l of
1984 as amended required the President to exercise his
executive power in consultation with the AFRC. Also a
subsection stipulated that “the question whether there was
any consultation with the AFRC with respect to the exercise of
any executive power by the president SHALL NOT BE INQUIRED
INTO BY ANY COURT OF LAW. This means that the country could
be run by the President single handedly for two reasons. The
President has according to the decree the "exclusive
responsibility "of signing decrees which power he cannot
delegate.

Secondly the executive powers of the federation was vested
in him and since the courts were barred from enguiring into
the exercise that power is beyond judicial review. These
combined both legislative and executive powers in the
President and judicial power still could be exercised but
subject to the legislation powers. This state of affairs was
further reinforced by Decree No.17 of 1985 which conferred on
the President the "exclusive responsibility” of appointing the
Chief of General Staff, Minister of Defence and Chairman
Joint Chief of Staff, the Service C@iefs, Inspector General of
Police, Director General State Security Service virtually all
the important members of the AFRC. .

The AFRC was established under Decree No.l7 of 1985 which

17

THIS WEEK (a defunct weekly Magazine) January 15, 1990, p.8.
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6.6

amended Decree No.l of 1984. The AFRC inherited the powers of
the National Assembly by virtue of Section 2 subsection (6).
It was equally vested with the "exclusive Responsibility' to
"determine national policies and to handle security matters
and the exclusive responsibility of appointing the
president, military governors of the states, ministers”.In
view of the enormous powers exercise or conferred by the
various decrees on the military governments it is intended to

examine the principle of the rule of law under military

government and seek to answer the question whether it
operates or otherwise.

RULE OF LAW UNDER MILITARY GOVERNMENTS

To properly address or examine the complex question of
whether rule of law operated or was obtainable under military
government, it is necessary to first determine the meaning of
the term "rule of law”™ in the context of its historical
evolution and subsequent development before venturing into
whether it operates under military governments. A.V. Dicey
was the first person to systematically analyze the concept and
reduce it into three (3) principal formulations and/or
propositions. These are:
That no man is punishable or can be made to suffer in body or
in goods except for a distinct breach of law established in
the ordinary legal manner before the ordinary courts of law .
In this sense, the rule of law is contrasted with every system
of government based on the exercise of persons in authority of
wide arbitrary or discretionary powers devoid of constraint.?®
Secondly the rule of law means Lhaf no man is above the law,
but that here every person whatever his rank or condition is

subject to the realm and amenable to the jurisdicticon of the

See Dicey, A.V. (1885) An Introduction of the Study of the Law of the Constitution.
(Reprinted in the 10th ed.), with Introduction by Wade, E.C.S. pp.187-188.
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ordindry tribunals.

The general principles of the English constitution are the
result of judicial decisions determining the rights of private
persons in particular cases brought before the courts.

It is clear that much of Dicey's expositions of the rule of
law is based on the view of the British Constitution which to
many people is outdated. However Dicey’s analysis no doubt
had a profound and important influence upon the development of
the British and indeed global constitutional law. While
Dicey's rule of law has been subjected to serious
criticism'’which will not be the main thrust of our discussion
here, it is however intended to take a brief discourse into
the modern development of the rule of law.

In the wider sense, the rule of law means a system of
government which expresses preference for law and order rather
than anarchy, warfare and constant strife. This no doubt
presupposes that everyone in the community is secure in his
rights and property so that should anyone violate the rights
or property ,the aggrieved person can move to the appropriate
authority for their enforcement. For law and order to be
consistent with the rule of law, there must be some form of
democratic polity where the individuals is allowed to bring
about a change of government should the people so decide
periodically as may be provided by law.

Secondly rule of law means a system of government
according to law. This entails that the organs of government
operates through law. Thus any governmental action which is
not in accordance with a law should be open to being
challenged, in the courts or any other authority independent

of the government. The law itself must provide the remedy for

19

FFor criticism of his views on the Rule of Law see Wade ct el (1982) Constitutional and
Administrative Law pp.87-89.
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its bréach by the individual or by the government or its
agencies and such remedy must accord full redress to the
aggrieved person. The rule of law will be satisfied if
effective sanctions such as declaring the acts of public
authorities null and void if they are against the law, or if
the aggrieved party is awarded compensation.

Government according tc law means that the executive must
act according to law. It also means that the legislature must
pass laws which conforms to the higher laws or values of the
society. The laws should not be annihilative of the basic
rights of the citizens.

Thirdly rule of law requires that laws which the executive
are supposed to administer are not merely of legal form, they
must also have a moral content. Thus the rule of law must
also take into consideration the higher and moral values of
society by the legislature while making laws. In this way the
laws so made will be efficacious and more useful to the
society the citizens will not need coercion to obey the law.

Fourthly rule of law has become a subject of international
debate. It finds support in the Universal Declarations of
Human Rights, as examined in the earlier Chapters, which
determines in a universal way the basic human rights that an
individual must possess wherever he is. There were further
developments in the forms of Regional Conventions and
International Private Organizations like the International
Commission of jurists (I.C.J). The I1.C.J. concerns itself
mainly with trying to formulate the rule of law as a basic
idea to inspire legal practitioners.from varied backgrounds to
improve their own national legal systems.?®

At its New Delhi Conference of 19269 the lawyers from 53

20

International Commission of Jurist held its Conference in New Delhi 1959 and Lagos in
1961 etc.
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countries formally declared that rule of law is of dynamic
ceoncept which should be employed to safequard and advance the
civil and political rights of the individual in the society.
The congress emphasized that rule of law should bind the
legislature and the executive and each system should ensure
protection of individual rights and freedom and providing
remedies for their violations. »

The Congress also emphasized the need for legal systems to
strive to strike a balance between individual rights on the
one hand and social interest on the other. The congress also
related the concept with the establishment of social,
economic, educational and cultural conditions under which the
individual may realize his legitimate aspirations. The
question here is, does the rule of law operate under the 1979
constitution which the military overthrow?

Notwithstanding ocur examination of the concept above, the
rule of law as a philosophical and political concept has
generated a lot of controversy between scholars as to its
precise meaning. For instance a respected scholar observed
that, ".. in more recent years the meaning of the term rule of
law has become a matter of less certainty."? Perhaps a little
examination of these divergent views could illustrate the
point better. Friedman define rule of law, "as any ordered
structure of norms set and enforced by an authority in a given
community... It is free from any particular ideoclogical
content ad encompasses tyrannous as well as liberal
humanitarian orders."* Another scholar identified three
indispensable attributes of the ruié of law as being,

"Every person whose interest will be affected by a

21

n

Aguda, AT (1986) The Crisis of Justice, p.46.
Friedman, W. (1971) The State and the Rule of Law in a Mixed Economy, p.94.
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1)

2)
3)

4)

judicial or administrative decision has the right to
representation and the deciding officers shall be
independent in the full sense... day to day decisions

shall be reasoned, rationally justified."®®

The answer to the question whether rule of law obtains
under the 1979 constitution can best be answered by reference
to some of the judicial preonouncements of the courts in
resolving certain issues. In the case of LAGOS STATE V.
OJUKWU*'Oputa, JSC pointed out that, the rule of law
presupposes the followings:-
That the state including the Lagos State Government is subject
to law.
That the judiciary is a necessary agency of the rule of law.
That the government (including the Lagos State Government)
should respect the rights of the individual citizens under the
rule of law.
That to the judiciary is assigned our constitution the
determination of all actions and proceedings relating to
matters in dispute between persons or between government or an
authority and any person in Nigeria.

In the same case, commenting on the relationship between

the 1979 Nigerian Constitution and the rule of law Obaseki,
JSC said,

» "The Nigerian constitution was founded upon the rule of
law the primarily meaning of which is that everything
must be done according te law. It means also that the
governments should be conducted within the framework of
recognized rules and principles which restricts
discretionary powers ... the rule of law means. that
disputes as to the legalities of acts of governments are

to be decided by judges who are wholly independent of
-

2

14

Jones, J.H., The Rule of Law and Welfare State as quoted by Aguda A.T. op. cit. p.52.
(1986) 1 NWLR 621 at 647
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1)
2)

the Executive.”? ' v

Essentially rule of law for our purpose could be reduce
to two principal formulations: ‘ |
Exercise of states power including all its agencies.
Independent Jjudiciary to enforce the limitations or
restrictions and safequard the rights of the citizens.®®
Do these standards apply under military governments in
Nigeria? The successive military regimes in Nigeria strived to
rule according to law. They passed decrees to back date most
of their actions even though they suspended scme portion of
the constitution including fundamental rights in order to
realize the objectives of their legislation. The military
took measures which were generally against the rule of law
such as detaihing people without trial and passing draconian
laws with stiff punishments prescribed.

The military in power may indeed claim to be cbserving the
rule of law but do they? In fact when they seized power from
politicians they coften claimed Lthat they wanted to restore
law and order in the society, and alsc to rehabilitate the
economy of the country. These ideas are indeed in consonance
with the rule of law principles. But no sooner had they assume
political leadership, then they military transgressed from the
duty of restoring law and oxder. They used their power to

intimidate and harass the common man.

They passed law to enable them violate the fundamental

25

26

Cf Oputa, JSC in a Lecture entitled _Human Rights in the Political and Legal Culture of

Nigeria delivered on November 26, 1986 af UNIBEN Second idighe ,J. Memorial Lecture
.90,

From the above discussion, it is clear that it is not possibie (o formulate a simple and
clear cut statement of the rule of law as a broad political dynamic Boncept and as society
develaps the task of govermment increases. There are however certain irreducible
minimum and the important thing is that the state power which is the grealest antagonist
ugainst which the rule of law must forever be addressed.
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rights of the citizens with impunity. It must however be
conceded that it is difficult to give a balance critique of
the application and/or operation of the rule of law under the
military regimes without first recognizing the abnormality of
the regime. The military regime is a "coercive" one and
sometimes also described as “corrective" one.

Although Decree No.l of 1984 as amended preserved a
substantial part of the fundamental rights and subsequent
decrees actually eroded these rights. The decree
retrospectively restricts the right to personal 1liberty
guaranteed under Section 32{(1) of the 1979 Constitution (which
now corresponds to section 34(1) of the 1999 Constitution).
The decree suspends completely the accused person's right to
be informed in writing within 24 hours reasons of arrest and
detention and the provision requiring an expeditious trial for
a person accused of a crime.

Secondly Decree No 2 State Security (Detention of Persons)
Decree 1984 as amended by Decree No.12 of 1986, Decree No.30
of 1988 and Decree No.3 of 1290 have had the most corrosive
effects on the rights to persconal liberty. The last decree
vested in the Chief of General Staff the special powers to
detain persons "for acts prejudicial to state security or for
acts which contributed to the economic adversity" of the
nation. He may egqually order the detention of persons "who are
in preparatory stage of the proscribed acts or who instigated
the commission of such acts." The decree vests the exercise
of this powers to the absolute discretion of the Chief of
General Staff who only need "to be satisfied that any person
is, or has recently been concerned in acts prejudicial to
state security." Unfortunately the decree failed to define
the type, nature or even the features of those acts. 1In other

words the C.G.S has the absolute discretion of determining
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whether a particular act has fallen within the purview of the
decree or not. In addition, reascns need not to be given to
the detained person. Furthermore proceedings against "any
perscn for anything dene or intended to be done" under the
decree are excluded, and fundamental rights provisions are
"suspended for the purposes of the decree.”

While Decree No.l appears to have preserved the right of
fair hearing under Section 33 (now section 36) subseguent
decrees have scriously eroded this right. Encroachment has
taken the form of diversion of Lrials from regular courts to

military or other special tribunals,” retroactivity
2]

provisions,? ouster clauses,® and exclusion of the right of
appeal from tribunal decisions®™.Suffice to say that most of
the tribunals created under the military vielated the
provisions of section 33(2) of the 1979 Constitution relative
to the non-finality and non-conclusiveness of the tribunal's
decisions.

From the foregoing discussion it is clear that the powers
of the military government both the executive and the
legislative were not subject to any form of restrain. Also
the fact that they could temper with all the rights with
impunity clearly closed the argument as to wether they are

subject to the rule of law. One need to examine the

7

29

19

kli}

See for example Recovery of Public Property Tribunal set up under Decree No.3 of
1984, The Public Officers Against False Accusation Tribunal set up under Decree No.4
of 1984, Robbery and Fircarms Tribunals Decree No.5 of 1984 ad Miscellaneous
offences Tribunal Decree No.20 af 1984.

See Exchange Cantrol (Anti-Sabotage) Decree No.7, 1984, Decree 20 of 1984, -
Counterfeit Currency Special Provisions Decree 22 of [984.

See Section 4 of Decree No.f of 1984 & S.2 of Decree 2 of 1984 as amended.

See S.12(6) Decree 3 of 1984, Decree 4 of 1984 5.8(4) S.9(4) Decree 5, Decree 6, 1984,
S8.5(2), S.11 Decree 7, 1984, 5.1(2) Decree N2 of 1984. '
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enforcement of human rights under the military governments.
ENFORCEMENT OF THE FUNDAMENTAL RIGHTS UNDER MILITARY RULE

The word "enforcement" has been defined by the concise Oxford
Dictionary as "... compel observance of law..." while Chambers
20th Century Dictionary prefers "giving effect to". Central
to these definitions is the actualization of whatever becomes
the subject of enforcement. Therefore the word enforcement
here connotes the “mode, methods or means” through which
human rights could be given effect. There is basically a
single regquirement to be satisfied in the determination of
whether rights could be enforced under any legal, political or
constitutional system. The simple question to be considered
in ascertaining the requirements is whether the system

codified constitutionalism as a basis of governance.

Constitutionalism in the context simply means two things:
A form of codified restrain to curb arbitrariness in the
exercise of governmental powers.
A function of legitimacy i.e. government should be
responsible to the governed and derive its existence from the
consent of the governed.

Generally military governments are anti-constitutionalism,

because of the complete absence of these two requirements of

constitutionalism.? Thus it could be seen that

constitutionalism is a way of preventing arbitrariness and

3

Constitutionalism has been define as, "Legal Limitation son governmeni, it is the anti-
thesis of arbitrary rule, its opposite is despotic government, the government of will
instead of law." C.H. Mclwain, constitutionalism: Ancient and Modern (1974) ed. P.2]
Also MCJ, Ville observes that, "The greatest theme of the advocates of constitutionalism
in contrast either to theorist of Utopianism or of absolutism of the right as of the lefi, has
been the frank acknowledgment of the role of government in the society linked with the
determination to bring that government in the society linked with the determination to
hring that government under control and place limits on the exercise of its powers."
Constitutionalism and the separation of powers (1967) p. 1.
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operating the government within the law. Totalitarianism,
fascist or despotic governments are anti-constitutionalism,
because such governments are absolute and arbitrary since they
are not conducted according to known and predetermine rules.
The rule of law and constitutionalism demand that government
should operate under the supremacy and primacy of law and
there should be no exercise of arbitrariness. Under the
military rule the most perversive encroachment on the
fundamental rights by the military administration is ouster by
clauses. These comes essentially in 3 basic categories:

Those prohibiting any challenge to the legislative competence

of the military government .

Those barring the challenge of administrative, executive or
other' derivative action.™

Those 1limiting the operation of the fundamental rights
provisions under the 1979 constitution.

The first merely affirms the legislative supremacy of the
federal military government. This clearly established that
the powers of the F.M.G. was derived from somewhere other then
the constitution of the Federal Republic of Nigeria. It is
not open to the courts to declare a decree or edict as ultra
vires for non compliance with the constitution.™

The military regimes is not bound by the constraints of the

n

3

See section 5 of Decree No.1 of 1984. It provides this, "No question as to the validity of
this or any other Decree or Edict shall be entertained by any court of law in Nigeria.

See section 4(1) Decree No.2 of 1984 which provides thus, "No suit or other legal

proceedings shall be instituted against any person for anything done in pursuance of the
Decree. cf Decree 3 of 1984 S 13(1).

Sce ADAMOLEKUN V COUNCIL UNIVERSITY OF IBADAN and LAKANMI & ANO
V.A.G. (West) & Ors (1971) U.LLL.R. 201
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pre existing constitution’™ In fact Decree No. 13 Federal
Military Government ( Supremacy and Enforcement of Powers) 1984
in its preamble stated that,

"Whereas the military reveolution which took place on

31st December, 1983 effectively abrogated the whole pre

existing legal order in Nigeria except what is preserved

under Constitution {Suspension and Modifications) Decree
1984 .. ™

This first category of ouster clauses merely prohibits
judicial inquiry into the legality of legislative acts of the
military government, the secend category purports to bar
inquiry into the validity of acts done or purported to be done
under any legislative authonﬁﬂy. This type of provision seeks
to cover all executive acts done by the military government
beyond the scope of the power of judicial review. This
constituted far more greater danger tc the encroachment of the
fundamental rights then the first set.

The third category relates to the provisions excluding all
or specific forms of fundamental rights.’® These are actually
complimentary to those of the first two categories. Despite
the express suspension of fundamental rights under the various
decrees practically all of them specifically reserved some
aspects of the rights of fair hearing.?

It is clear that the power of the judiciary to check the

35

37

See Nigerian Union of Journalist V Attorney General (Fed) (1984) NCL Rev. 16.

For example Section 4(2) of Decree No.2 of 1984 provides that, "Chapter 1V of the
Constitution ... of 1979 is herehy suspended for the purposes of this Decree and any
question whether any provision thercof has been, is being or would be contravened by
anything done or purported 1o be done in pursuance of the Decree shall not be inquired
into any court of law." ¢ S.18(1) of Decree 9 of 1984, "The provision of the Decree
shall apply notwithstanding anything to the contrary in any enactment including he
constitution of the Iederal Republic of Nigeria."

Decree 9 S.14 etc.
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governﬁent suffered considerable dercgation through decrees
and ousting the Jjurisdiction of the courts in actions

involving abuse or violations of the fundamental rights.
Court orders whenever it was possible to obtain them against
the government were frequently ignored. In the words of Civil
Liberties Organization,

"The judiciary for obvious reasons, fell under the

federal repression of the reqime (Babangida). This

came, primarily, in the subversion of its autonomy and

thus its power to compel the submission of the regime to

established legal and consktitutional restraint ... the

judiciary and the constitution were rendered ineffectual

by decrees. They were further ecmasculated through the

use of tribunals to usurp court's powers, non-compliance

with courts orders and habitual display of executive
lawlessness. ™

The independence of the judiciary as a bulwark against
tyranny and violations was seriously eroded during military
regimes by the increased wuse of military tribunals,
appointments and removal of judges. The tribunals were
characterized by illegalities like hasty trials, shifting the
burden of proof on the accused, of life and death, and there
was also no appeal from the decisions of most tribunals. Where
avenue of appeal was provided, it was to an all military body
like the AFRC. A scholar observed that the implications of the
above scenario are:

The tribunals have retarded the development of the law.

The decisions of the tribunals are useless since they cannot
serve as precedent.

1t violates the principles of separation of powers.

Increasing use of tribunals erodes the people's confidence in
g

38

Human Rights in Retreat op. cit p.95.
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the judiciary."

Human rights and its enforcement under the military is
generally illusory and 1its cateqgories of erosion includes
extra judicial killings, unlawful detention, harassment of
journalists, illegal seizure of Newspapers, crackdown on
government critics, proscription of trade unions etc.*

The military has been arrogant and irrespoﬁsible in the
administration of governmental affairs. It was known generally
for executive lawlessness, discbedience to court orders,
disregard and disruption of administration of justice, by
interfering or meddling with the judiciary in matters of
appointment and removal of judges. It must however be pointed
out that some judges were at some point bold and courageous
for standing up against the military by making strong
pronouncement in defence of the rule of the law and civil

liberties of the people. A few examples here is actually
necessary to illustrate this assertion.

In the case of LAKANMI V. A.G. (WEST) & ORS the Supreme
Court nullified Edict No.5 of 1967 and Decree No.45 of 1968
for being AD HOMINEM and violating the provisions of the 1963
Constitution. Similarly in MINERE AMAKIRI V. IWOWAKI*' The
judge in castigating the State Military Governor for
dehumanizing and detaining the plaintiff, a journalist, held
that,

"We are not in a police state, so the rule of law in

the country should not be trampled upon. Any person who

L]

4

Borokoni, A.A. The Military and Constitutionalism, an unpublished paper presented at
32nd Annual NALT confidence of May 10, 1994 held at NIALS UNILAG

For a comprehensive study of such violations see HUMAN RIGHTS IN RETREAT (CLO
1993).

1hid
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a)

b)

c)

d)

e)

Jses his power arbitrarily would not be spared.”
Also in the case of OJUKWU V. LAGOS STATE GOVERNMENT* The
Supreme Court of Nigeria held that,
Executive lawlessness tantamount to a deliberate
violation of the constitution and it is much more serious
and proféund if such lawlessness takes place in a
military administration.
The fact that Section 6 of the 1979 Constitution is left
intact by the military administration is the closest
indication against the rule of tyranny, by sheer force of
arms against prescription, subjecting the nation to the
rule of might as against the rule of right.
In a military government the onus is on the government to
demonstrate clearly that it prefers the rule of right to
the rule of might.
The essence of the rule of law is that it should never
operate under the rule of force or fear.
NO ONE INCLUDING THE GOVERNMENT IS ENTITLED TO TAKE THE
LAW INTO ITS OWN HANDS.™"

Further in the cabe of OBEYA MEMORIAL SPECIALIST HOSPITAL AND
ANO. V. A.G. (FED) & ORS" The Supreme Court ordered the
Benue State Government to obey the rule of law, and thus
relinquish possession of a private hospital to its owners.
The government had earlier on forcefully taken possession of
the hospital. The court by way obiter observed that,

"The seizure of hospital building by heavily armed army

and airforce personnel from unarmed law abiding citizen

should not be encouraged or applaudéd in a society such

42

43

(Unreported) Suit No. PHC/22/73 of 4th April, 1974
Ibid at p.626.

(1987) 3 NWLR (PART 60) 325
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as ours where the rule of law reigns. it is more

honourable to follow the due process of law..."

On the issue of locus standi as a basis of enforcement of the
fundamental rights, the courts had given a good account of
themselves by adopting a fairly liberal approach in their
construction e.qg. in the case of HASSAN V. A.G. (KADUNA
STATE)** a father whose son was murdered was allowed by the
Supreme Court to challenge the Solicitors General's nolle
prosequi. . _ :

In the case of GANI FAWEHIMI V. AKILU & ANQ.*®* Fawehinmi
was granted locus standi by the Supreme Court to prosecute
privately a suspected murderer of his friend Dele Giwa.
On the issue of illegal detention the courts have performed
admirably. In ZEKHOME & ORS V PRESIDENT FEDERAL REPUBLIC OF
NIGERIAY Segun, J, granted standing to the plaintiff's legal
practitioner for the purpose of releasing the plaintiff from
detention. The judge declared that the rule of law existed
under a military regime and that the government was bound to
obey its own laws, _ .

In NOAH & 7 ORS V. A.G. (FED)*® Onalaja J, ;ejeCted the

argument that the ouster clause in Decree No.2 of 1984 as

- amended had ousted his jurisdiction. Also in the case of

BELLO V. A.G. (OYO STATE)'? the Court of Appeal and the Supreme

Court invoked the maxim ibi jus Amagolu, J put the matter
bluntly thus, ’ '

45
4
47
48

£

(1985) 2 NMLR 483 _ _
{1989) 1 NWLR (Part 102) 122, _ %4

o
(1990) 2 WBRN 58 _ L

Unreported Suit No. ID/33M/90/ of Maxy 2, 1990 %

{(1986) 3 NWLR (Pt 45) 825 : B
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"The brutal incidence has bespattered the face of the
Oyo State Government with the paintbrush of shame”,

A fearless judiciary to enforce the riule of law is the
necessary condition ensuring that the forces of
constituticnalism triumph over that of absolutism and
despotism.

"Military regimes generally have practiced three types

of executive lawlessness. These includes refusal to

comply with court orders, court; the tendency to take

certain acticns which are potentially illegal and which ﬁ

were later reqularized retroactively by decree; and A
actions which unquestionably have no basis in law..:"“

In the same manner Justice Afolabi Adeyinka of the Lagos
High Court once remarked that,

"If citizens, whose rights to federal government now R I
seeks to protect, follow the government's bad examples S e
and refuse to obey court orders ,it will lead not only |
to the disruption of the administration justice... but

also to does, anarchy and ultimate dismemberment of the . R
Federal Republic of Nigeria."

In a remark on the ruling of an application for an
extension of a temporary injunction against the NBA brought by
the Attorney General and Minister of Justice: The same
government in the same case had refused to obey a court order
to release from custedy five (5) prominent persons who were
detained. : _ .

On March 9, 1990 Shagamu High €ourt restrained the state
military government from 1installing one Mike Sonariwo as
Akarigbo of Shagamu. The government countered the ruling by
promulgating an Edict which overturned the high court order.
In an editorial THE GUARDIAN Newspaper said, '

LE"

"What the Ogun State government did was contemptuous of

e
L

50

Human Rights in Retreat op. cit. p.99,
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ihc judiciary. Where a party to a dispute disagrees
with the decision of any court of competent
jurisdiction, it has the right to an appeal recognizes
and entertain urgent matters. By flouting the ordeé of
the High court with 1ts own legislation, the Ogun State
government merely demonstrated lack of fair hearing in
the rule of law,.."

Following a lot of criticism by the local and
International Human Rights Organisations, most especially
after the trial and execution of Ken Siro-Wiwa, the then
Federal Military Government set up the National Human Rights
Commission. It is my considered view that the setting up of
the Commission was more as a reaction to the pressure of
various allegations and condemnation of the military
government human rights record then the desire of the
government to now respect human rights in its dealings with
the citizens. This view can be justified on the basis that
even after the establishment of the Commission the military
government continue pas legislation which derogates from the
fundamental rights e.qg retroactive legislation, ocuter clauses,
non-appellable decisions etc

6.7.1 THE NATIONAL HUMAN RIGHTS COMMISSION

The National Human Rights Commission was established under
Decree no. 22 of 1995 ostensibly to promote and protect human
rights in Nigeria after a sustained campaign of criticism and
condemnation of the local and international organisations of
the Nigeria’s human rights record. The preamble to the Decree
explained the philosophical basis of establishing the
Commission .The Decree recognised éhe United Nations Charter
and the provisions of the 1979 Constitution based on the
principle, inter alia of the dignity and equality of all human
beings ,promotion and respect for human rights and freedoms

without any form of distinction or discrimination.
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6ne of the major objectives of the Commission was to
facilitate Nigeria's implementation of its various treaty
obligations including but not limited to the United Nations
Declarations of Human Rights, African Charter of Human and
People’s Rights and other Conventions to which Nigeria was a
signatory.

The creation of this Commission, one could argue, falls
squarely within the ambit of Section 46 in which power was
vested in the National Assembly to assist in the promotion and
protection of human rights. The military government claimed to
create the commission in its desire to provide for an extra-
judicial mechanism for the protection, recognition and
enforcement of all rights enshrined in the 1979 Constitution
and other laws. One of the most interesting objectives in the
preamble provides that,

" in furtherance of the above objectives and in its deéermination
to provide a forum for public enlightment an d dialogue on and to
limit controversy and confrontation over allegations of human
rights violations by public officers and agencies and to reaffirm

the sacred and inviolable nature of human and other fundamental
rights”

The controversy and confrontation over human rights
violations mentioned above was an oblique reference to the
pressure mounted by the multiple human rights organisations
operating in the country actively funded by some foreign
governments and voluntary organisations in their periodic
publications cataloging various human rights abuses committed
by the security agencies which in many instances, which
regrettably resulted in loss of innocent lives and possibly
properties. Let us consider some few aspects of the functions
of the Commission with a view to assessing their efficacy.

Section 1 (1)of the Decree established the National Human
Rights Commission and section 2 (1) provides for a Governing

Council. According to the Decree the Governing Council shall
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be reéponsible for the discharge of the functions of the
Commission. Tt is difficult to understand what the word
“discharge”means .This ambiguity raised many questions: Is the
Governing Council a policy making body or an executive body ?
A careful examination of the entire Decree and the manner it
has been operating since its establishment suggests that the
Governing Council was a policy makiné body while the Executive
Secretary execute its laid down policy.

The composition of the Council under subsection 2 includes
the Chairman, who must be a retired Judge of a Superior Court,
one representative form Ministries of Internal Affairs,
Fofeign Affairs, and Justice, three representatives of
registered human rights organisations in Nigeria, two legal
practitioners of not less the 10 years post call, three
representatives of the media, at least two of whom must be
from private section ,three other persons to represent variety
of interests and the Executive Secretary

The Head of State and Commander in Chief of the Armed
Forces of the Federal Republic of Nigeria appoints all members
of the Commission on the recommendations of the Attorney
General of the Federation. A member of the Governing Council
could be removed by the Head of State “in public interest”.In
other words the continues stay in office of the members of the
Council was at the pleasure of the Head of State and Commander
in Chief of the Federal Republic of Nigeria. The members of
the Council do not enjoy any security of tenure. This
situation could be buttress by the summary removal of former
Executive Secretary in October,2006, a clear two years before
the expiration of his five-year appointment,

The absence of any clause in the Decree guaranteeing the

tenure of members call into question the sincerity of the

government in their professed desire to protect or, at least,
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respeéﬁ human rights. The government ,being the potential
violator of human rights the Commission needed a protection
against its might since it could be an interested party in a
~potential dispute.
6.7.2 POWERS AND FUNCTIONS OF THE NATIONAL HUMAN RIGHTS COMMISSION
Part 11 of the Decree provides for the powers and
functions of the Commission. Section 5(a) vested in the
Commission the power to deal with all matters relating to the
protection of human rights as quaranteed by the 1979 Nigerian
Constitution , the African Charter of Human and People’s
ﬁights, the United Nations Charter and the Universal
Declarations of Human Rights and other International Treaties
on human rights to which Nigeria was a signatory. The word
"Deal” may be a verb but in this context it is an ambiguous
one. For instance what is the meaning of the word deal? This
can be appreciated if one considers the fact that the
Commission is neither a Law Enforcement Agency nor a Court.
How does an organisation in its ,at best, formative stage with
no identifiable structure in place nor the personnel or the
resources be vested with such enormous task ? How can it deal
with the complex issues of human rights violations at
different levels of governance nationwide? What are the legal
instruments available to the Commission capable of realising
these goals?

The . Commission also has the power to “monitor and
investigate” all alleged cases of human rights violations in
Nigeria and make appropriate recommendations to the Federal
Government for the prosecution and such other actions as it
may déem expédient in each circumstances. This provision is
fraught with difficulties of practical utility.
Firstly,“monitor and investigate all human rights violations”

is an extremely big task which requires a network of trained

293



persoﬁhel and professionals fully employed and paid for. In a
complex country of geographical spread and a large population
like Nigeria it could take a number of years and an enormous
amount of resources for such an organisation to be properly
established and fully functional. The Decree failed to to
establish any framework for the Commission’s relationship with
security agencies who are likely to be the bodies it will
constantly have deal with especially where the issue involved
human rights vidélations.

Furthermore after the Commission’s investigation its
powers was restricted to ONLY making recommendations to the
Federal Government for either prosecution or other actions as
appropriate in the circumstances of the case. The guestion is
:what about a situation where the government was the violator
of the right? Prosecution in this case is completely out of
question. What about where the government wilfully refused or
rejected such recommendations?

In addition the Commission has an obligation to assist
victims of human rights abuses and scek appropriate remedies
or redress on their behalf. The problem here is who determines
whether any person was legally a victim of human right abuse?
Is it the Courts or the Commission? What is the nature of the
assistance the Commission will render? Is it mere filing of a
case for the victims in court? Or assist in financing the
legal cost of the casc or prosecuting the case itself? How
does the Commission relates to the Attorney Generals of both
the Federation and the States on these issues? Our judicial
process being slow and cumbersome process, does the Commission
has the time and the resources Lo which may literary lasted
for years with no quarantee of success at the end.

The remaining part of the functions of the Commission are

generally straight forward enough to be executed. They ranged
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6.8

from organising a Jocal or international seminar or
participating in them, publicalions, cooperation with other
international organisations etc. The Commission was obliged to
submit under section 16 to the Federal Executive Council
through the Attorney General of the Federation Annual Reports
on the activities of the Commission and its administration in
the preceding year. Regrettably however the provision did not
impose on the Commission A obligation to publish at those
aspects which it handled. This would have assist the public to
assess whether the commission was achieving its objectives.
Although section 5(e) provides that the Commission shall
publish, from time to time ,reports on the state of human
rights in Nigeria. It be pointed out here that the most
important thing was actually what the Commission did in
respect of these issues rather then reporting or documenting
them.

In conclusion onc may nole that while the Decree and the
Commission may not be Lhe most perfect arrangement it is
however a step in the right direction . What is necessary is
to now make the Commission a constitutional body where
appointment and removal of members is subject to the approval
of the Senate. Secondly the Commission’s relationship with
security agencies especially when it is investigating or
monitoring of human rights issues must be clearly spell out.
Finally the governments will assist the Commission in its task
if they minimize the human rights violations perpetrated by
their aqgents.

CONCLUSION, OBSERVATIONS AND RECGNQ&NDATIONS

The ezamination of the various perspectives of human
rights from the domestic realm to the International dimension
it is absolutely clear thal matters of human rights are in

forefront of the international political agenda. Morever the
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distiﬁction between the domestic domain with the international
aspects is at best blurred. In the course of this research it
was established that the human rights culture in Nigeria has
a long way to go in the sense that that the rude intervention
of the military has always had a negative impact on the
development. It must be pointed out that while it may be easy
to establish the necessary legal framework for the development
of human rights the key its success or otherwise depends on
the active role played by the Courts in the actualisation of
these ideals and values. This requires judicial activism of
the Courts in the interpretation and application of the
various human rights provisions of the Constitution. The
Nigerian Courts must take cognisance of the fact that issues
of constitutional interpretations must be guided by the
political ,social, economic and cultural considerations rather
then a strict legalistic approach which appears to be their
guiding principle. Onc can appreciate the fact that we have a
British colonial heritage but that should never be used as a
drawback. It is submitted thal perhaps the rapid development
of the American Jjudicial and legal system could not be
unconnected with the approach adopted in the sense of
fashioning out a system which though was based on the English
Common law but minus its rigidity.

Both the National Assembly and the FExecutive arm appears
to be interested in reviewing Lhe 1999 Constitution. They have
established different committees to actualized these
objectives. The Constitution Review Committee set up by the
President had long commenced sittings and it is hoped that the
exercise will in the tinal analysis be a worthwhile venture or
will succeed. This is because of the Nigerian attitude of
general ing controversy on issucs that are simplistic in nature

@.q all these efforts did not seem to satisfy the Yorubas who
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are still calling for the so-called Sovereign WNational
Conference without telling us how we can go about it under the
present. democratic dispensaltion,

It is submitted that the Review Committee will address
most, 1t not, all the amendments to the various provisions
considered in different parts of this research. The Committee
had gone round the country to collate and collect opinions
,recommendations and views from well meaning Nigerians,
eminent scholars, labour leaders before proposing the
amendments Lo the governmenl. The major problem appears to be
that the Constitubtion has nowhere provides for “review” but
rather for an “amendment” .Whether the review or amendments
will be examine or passcd in onc swoop or that the process
will be taken up in a picce meal process remained to be seen.

6.9 THE OPUTA COMMISSION ON HUMAN RIGHTS VIOLATIONS
Finally the Executive set up what is popularly referred to
as the Oputa Panel or Commission and it will certainly be in
order to briefly consider this panel and its mandate since its

major assignment has to do wilh tuman rights.,

The terms of rvefereiwe merely requires the Panel to
investigate the various and glaring cases of human rights
violations of the past military regimes and identify whether
they were the products of state policy or abuses by the
officers who acted on behalfl of the state. They were further
required to make recommendations which in the opinion of the
Commission 1is in the public interest necessitated by the
evidence received. From the lacuna .embedded in the terms of
reference critics of the Commission wondered what it was set
up in the first place to achieve especially if considered in
the context that there 1is no guarantee that its

recommendations would be implemented.

Secondly critics that Lo make the Commission effective in
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the r;revrljlii'trl cirenmst ances the decision of the _CommiSSiOn
should have the status of a judgement which could be
enforceable. Other criticism includes that the Commission of
Human rights Violations should have been fashioned along the
line of the South African Truth And Reconciliation Commission
(TRC)in respect of the judgements and enforceability of
decisions especially in Lerms of awarding damages, restitution
and grant of amnesly.

Bogged down by the inability of the Commission to not only
to bark but also to bite , the Chairman, Justice Oputa, had
cause to lash at witnesses who appear before the Commission to
tell lies. According Lo him, for true reconciliation to be
achieved, witnesses should be honest enough to admit their
fault and mistakes. But to appear before the Commission
without remorse to tell it lies would instead of achieving
reconciliation rather exercebate acrimony te as those who felt
aggrieved would find it impossible to forgive.

In spite of its shortcomings the timing of the
Commission’s birth may have endeared Nigerians to it. At the
time the Commission was born on June 14,1399 there was the
need for it. After the vicious reqime of General Sani Abacha,
the Country was literary bleeding. The injury suffered by
those who were brutaliscd and victimised was still fresh while
the ghost of those who were killed still hunt the naticn. For
these reason there wan the need to take a retrospective look.

In his pre public hearing address, the Chairman of the
Commission cxplained thal the compission had to go through
over 10,000 petitions addressed to it by aggrieved Nigerians
a5 A necessary proliminary step that would enhance its
success. The Panel, according to him ,had to first of all
determine Lhe petition which fell within its brief and those

which will go to olher bodies with relevant jurisdiction.
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{Jriqitonlllv the Commission had only 90 days from the date of
its first public sitLing or within such extended period which
may be authorised by the Presidenlt to submit its reports. Due
to certain logistics problems the Commission took 16 months
before commencing ils public silting., The Commission would sit
in five centers had already concluded sitting in Lagos and

FPort Hacourt.

From the Commission’s proceedings in the two centers, it
has become glaring that to wmake it effective and result
oriented to achieve Lhe necessary reconciliation its mandate
has to Dbe exteonded Lo at  least make for payment of
compensat ion. Several victims of human rights violations in
these two centers have asked to be compensated .Late
playwright Ken Saro-Wiwa’'s father refused to testify. Probably
had the Commission made tor compensation , he may have testify

and forgive the killers of his son.

The South African Truth and Reconciliation Commission was
able to achieve a lasting reconciliation partly because it
compensated victims. After its conclusion of its public

sitting the TRC asked parliament for $500 million( Five

Hundred Million Dollars) to distribute among the estimated

20,000 victims and their relatives who suffered human rights
abuses. The Oputa Commission can ,at least, ask for expansion

of its mandate to empower it to compensate victims of human

rights abuses in the country. But without empowering the

Commission, it would remained a Loothless bulldog and serve

only as a drain to the country’s resources.
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