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ABSTRACT

This thess deals with the issue of vountary and invaluntary confesson. [t
deals with the nature and meaning of confessonal satement. The requirements and
soope of vountary confesson was also examined. The requirements, scope and
indances of invduntary confesson weae also discussed. The prooedure for
obtaining confessons was also critically highlighted.

This topic on confesson was chosen by the gudent because of the
controvergal and intereging datus of confessonal datement particularly when it
come to admissbility of the said confession

This thess was also meant to highlight inadeguadies of the law in repect of
confessons.

In concluson, various suggestions were given on how these inadequades

can be amended and corrected to srvetheinteres of justice.

Vi



10.

I1.

12.

13.

14.

15.

i6.

17.

18.

19.

20.

21.

23,

24,

TABLE QF CASES

Abasi Vs State (1992) 8 NWLR (Pt. 259) p. 383

Adisa VCOP (1959) W.RN.LR 81.

Adamu Va A-G Bendal State (1986) LN.W.L.R 286
Afolabi Vs C. O. P (1961) IALL N.LR 654

Ajodha Vs State (1981) 2 ALLER 193

Akinrolabu Vs State (1871) INMLR. 25

Anthony Ejinima Vs State (1991) 6 NW.L.R (pt. 200) 261
Asake Vs state (1968) | ALLER 589

Balogun V A-G (1994) 5 NWLR (pt. 345) p. 442

Buteba S/O Mubyuzhe and another VR (1953) 20 E.A.C.A ]78.
David Obue Vs State (1976)2 5.C. 141 |
Deokinam VR (1968) 2 ALLER _346
Director of Public 'prosecuticn_:l_Vs Ping lin (1975) 3 WLR 419"
Durugu V's State (1992) 23 NSCC (Pt 3) 22
Ekpenyong Vs State(1991) 6 NWLR (pt 200) 683.
Ejenavmo Vs State (1972) 7NSCC 110

Godwin Tkpasa Vs Bendal State (1981) FN.R 14
Gbolarumi Vs C.O.P (1971) INRN.LR 69
Ghuna Vs State (1965) NMLR 165

Queen Vs Obiasa (1962) 2.N.§ CC 412

Queen Vs Isaze Ajfa (1959) W.N.LR 198

Queen Vs Baba Haske {1961) 1 ALLNLR 344
James Igbinovia Vs State (1981) 3 P.LR 18

Kanu Vs King (1952) 14 WACA 30,

viii



36.
37
38.

39.

47,

48.

49.

Kim Vs State (1992) 2 N.W.LR PT 175.

Madu Fatumani VR 13 WACA 39

Nwaebonyi Vs State (1992) 5 NWLR pt. 69 at 711
Ogbu Vs State (1992) 8 NWLR (pt. 259) p. 255
Onyejekwe Vs State (1992) N.S.C.C (pt. 1) 547
Obidiozo Vs State (1987) NWLR (pt. 67 748
Olusegun Olufale and other Vs State (1968) NMLR 261.
Ojegele Vs State (1985) I.N.S.C.C 276

Onobu Vs I. G. P. (1957) N.RN.LR 25

PEOPLE VMC Mahon 1877, 15 NY 386 (AM)
Pakala Narayana Swami Vs King Emperor (1939) I ALLER 396.
Patrick Njovens & others Vs State (1973) 55.C 17.
RV Essien (1939) S WACA 70

RV Udo Eka Ebong (1947) 12 WACA 139

RV John Agagariga Itule (1961) I ALLNLR 462
RV Sykes (1913 ) 8§ C. A.R 233

RV Erarumoni Otedia (1959) W.R. NLR43

RV Whitehead (1929) LK.B. 99

RV Kelling (1942) 1 ALLER 507

RV Afolabi Lagos (1941)7 WACA 123

RV Gunewardere (1951) 2KB 600

RV Bodon (1935) 2 WACA 390

RV Ume and other (1942) 8 WACA 123

RV Mikaeri and other (1920) 2 ULR 359

RV Thompson (1893) 2Q.B 12



- 50.

51.

52.

533.

54.

55.

56.

57.

38.

39.

60.

6l.

62.

63.

65.

66.

67.

63.

69.

70.

71.

72.

73.

74.

RV Warringham (i 893) 2 Den C.C. 442
RV Ibrahim (1914) A C 599 .

RV Voision (1918) K.B. 531

RV Fennell (1881} 7 Q.B. 147

RV Anya Uquwogo 9 WACA 73

RV Washer (1947)92 C. C. C 18

RV Richard (1967) 1 ALL ER 829

RV Priestly (1966) 56 Cr App Rep. 183

RV Rennia (1982) 1 ALL ER 385

"RV Baldy (1852) 2 Den 430 -

RV Igwe (1960) 5 F.8.C 55

Kopa Vs State (1971) 7N.S.C.C 166
RV Omokaro 7 WACA 146

RV Middleton (1974)2 ALLER 1190
Obot Vs Queen 14 WACA 352 -

Njoku Vs the State (1972) 7N.S.C.C

RV Ajege and Kigbo 2 .WACA 352

RV Smith (1959) 2 ALLER 195

RV Willson & Another (1967) 2 Q.B. 406
RV Isequilla (1975), W.LR. 716

RV G. Godinho (1911) C.AR 12

RV Garner 2C & K 920

RV Nimiel Viapbong (1961) NNLR 47
RV Patrick Joseph Cleary (1964) 48 C. A.R. 116

RV Warringham 2. Den C. C. 147



75.
76.
77.
78.
79.
80
81.
82.
83.
84.
85.
86.
87.
88.
89.
90.
91.
92,
93,
94.
95,
96.
97.
98.

99.

]

R\:J Vijialakshmi Unrep G. C. 163

RV. Coley (1868) IOCOX C: C. 536

RV Rose 78 L.F. 119

RV Mansfield (1881) 14 COX C.C. 639

RV Thomas (1836) 7 C & P 345

RV Uguagwuu & others (1943) 9 WACA 73

RV Vipmong (1961)N RN L R 47

R\f Hall (1971) I ALLER 322 at 324

RV Logae (1962)2 C. C. C. 34

RV Emele (1940)74 C..C. C. 353

RV Ballegeer (1969) C. C. C. 353, ID.L R (3d)74
RV Nwigboke (1959) S. C.N. L. R. 248

Rv Sang (1979) 2 ALLER 1222

Rv Gilbert (1977) 66 or App Rep 237

Rv Alladice {1988} 87 or App Rep 380

State Vs Ayinla Oluyede (1973) ECSLRpt 11 p.100 5
State Vs Guic 58 MONT 485, 189 PA C 329
Sunday Omungma Vs State (1976) 2 S.C. 169
Spark V R (1964) I ALLER 727 -

State V Adatu (1980) 2 NCR33

Samuel Ogegele Vs State (1988) INWLR 415
Smith Vs Director of Serious fraud (1992) 3 All ER 456
Saidu Vs State (1982} 13 NSCC 35

State V Okolie Eke (1979) AN.S.L.R 304.

State Vs Innocent Uchego (1981} 3 P.L.R 210

xi

’



100.

101.

102,

103.

104.

105.

106.

107.

108.

109.

110.

111.

112.

113.

114.

115.

State Vs Stanley famous & others (1971) [ALL N.LR. 449
Tijani Adigun Vs State (1972) 7 N.8.C.C 100 RS
Uche & Another VR (1964) 1 ALL NLR 197

U\;«"abuni-:eonye Ahaﬁlba Vs state (1992) 5 NWLR

pt 242 p. 450

Udo Vs Police (1964) NMLR 21

Uzodima V COP (1982) INCR 27

Wiltman Vs US 350 US 422, 446, (1950)

Ullman Vs Us 350 U.S.A 422, 426 (1955)

Law Chi-Ming VR (1991) JAUERIT2 N ’
Jackson Vs State 59 Miss 312

Ogoala Vs State (1991) 2 NWLR'(pt. 175 509

Udo Akpan Vs State (1986) 3 NWLR (pt 175) 509

Udofia Vs State (1984) NSCC 839

Warickshall’s case (1783) lleach 263 .

Mc Dermott V R (1948) Common Wealth L. R. 501

Rv Awip (1957) S. C. N. L. R 307

xii



TABLE OF STATUTES

Evidence Act, Cap. 112 Laws of the Federation, 1990,
as amended by Decree No. 61 of 1991. '

Constitution of the Federal Republic of Nigeria 1999.

Criminal Procedure Code, Applicable to the Northern
State of Nigeria.

Northern Region Law of Nigerian Cap. 106 of 1960.

Judges’ Rules, 1964

xiii



11.
12.
13.
14.

15.
16.
17.
18.
19.
20.
21.

22

23.
24.
25.
26.
27.
28.

Ao A o e

N.W.L.R

A LL.N.L.R
ALLE.R.
NM.L.R
EACA

S.C

N.S.C.C

W.L.R.
W.R.N.L.R

W.N.L.R.
F.N.R.
P.L.R.
WACA
N.R.N.L.R

C.A.R.

K. B.
U.L.R
Q.B
C.C.C
F.S.C.
N,N.LR.
DLR
S.CNLR
ECSLR
A.C.
N.CR
ANSLR.
C.L.R.

ABBREVIATIONS

Nigerian Weekly Law Report

All Nigerian Law Report

All England Report' i..

Nigerian Monthly Law Report
East African Court of Appeal

Supreme Court.

Nigerian Supreme Court Cases

‘Weekly Law Report

- Western Region of Nigerian

Law Report

Western Nigerian Law Report.
Federation of Nigerian Report
Plateau Law Report‘! |
West African Court of Appeal.
Northern Region of Nigerian .

‘Law Report
Criminal Appeal Report

Kings Bench

- Uganda Law Report.

Queens Bench |

Cox Criminal Cases’

Federal Supreme Court.
Northern Nigerian Law Repo;t
Dominion Law Report

Supreme Court of Nigerian Law Report

‘East Central State .Law' Report.
Appeal Cases

Nigerian Criminal Report
Anambra State Law Report.

Commonwealth Law Report.

Xiv



- " TABLE OF CONTENTS

) i Pages
TITLE PAGE _ PR TP i
DECLARATION ... et hee e A n e e il
DEDICATION R ettt i
CERTIFICATION ... e URTOUT v
ACKNOWLEDGEMENTS _...... SO U v
ABSTRACT e [T vil
TABLE OF CASES ... Meirierasenns JETTRIRRPRIS r viil
TABLES OF STATUTES  .cvveoveeeeoreeeeeeeeeenenene xiii
ABBREVIATIONS oo SR xv
TABLE OF CONTENTS oo s . xvi
| |

CHAPTER 1 |
1. | NATURE AND MEANING OF CONFESSION
1.1 Meaning of CONfESSION  +voovveeeeeeeeeeereeere s e eee e, 1
1.2 Distinction Between Confession And Admission ................... 4
1.3 Acts Deemed to be Confession . 8
1.4 Persons That Can Make Confession ~  ....ocoieveiiinininnnns 11
1.5 Confessions Made by Another Person to the Charge ..:........ feee 11
1.5.1 Confession Made by Another Person to the (Charge (Co-accused) |

Incriminating the Accused oS ST 12
1.52 Confessional Statement Made by an Accused to the Charge

Exonerating the Co-accused - e 13

Footnotes A 13
CHAPTER 2 | _
2. VOLUNTARINESS QF A CONFESSION _ 17
2.1 The Requirement of section 27 (2) of the BEvidence Act .......... 17
2.2 The Scope of Section 27 (2) of the Evidence Act e etrareanean 27
23 Is Voluntuariness an Independent Test? ........................ L 38

Footnotes e rteeeerreneereaternnns 47

xvi



CHAPTER 3 . :

3 INVOLUNTARINESS OF CONFESSION o 50
31 The Requirement of Section 28 of the Evidence Act. e - 50

3 1.1  Where The Confession Appears To Have Been Caused by
An Inducement, Threat or Promise. ............ccovvvvniinieniannes 51

3.1.2 Such Inducement Threat or Promise Must Have Proceeded

From a Person in Authority. ... 58
3.1.3 Supposition of Gaining Advantage or Avoiding Evil. .......... 63
3.2 Nature And Scope of The Vitiating Elements. ........ e 66
3.2.1 Ipstances Of Inducement or Promise. ...........c.ccceevievannn. 66
322 InStances Of Threat ............. eeree s S 7
3.2.3 Confession Made Affcr The Inducement, Threat or %mise

Have Been Fully Removed. T . S 75
33  Rationales for The Inadmissibility of An Involuntary Confession. 77

Footnotes ' E b 81
CHAPTER 4 : _
4 | PROCEDURE OF OBTAINING CONFESSION 85
4.1 Caution to a Suspect R ........................... ' _ 85
42  Police Standard Form ... S s o 9
4.3  Pretrial Rights To Silence And Counsel ....................... 99
43.1 M'éht To Silence ettt aaaaas e v 103
4.3.2 Right To Counsel e e 109

Footnotes ' e e 110
CHAPTER 5 | |
5 CONCLUSION : 11
5.1 Summary 00 aeens B I ¥
52 ObServations oo, e 112
53 Suggestions e 119
5.3.1 Amendment of Section 27 (1) of The Evidence Act. ....... 119
53.2 Amendment of Section 27 (2) of The Evidence Act........ V)
533 Arﬁendment of Section 28 Of The Evidence Act.  ....... n 122

5.3.4 Amendment of The Procedure of Obtaining Confession. ... : 123

xvii ‘



Footnotes ' ............................... : 128
BIBLIOGRAPHY . e erearaeat e b 129

Xviif



Chapter 1

1, NATURE AND MEANING OF CONFESSION

Introduction

The Nigeria Evidence Act is modelled after Steéhen’s Digest of the law of
Evidence, w_fmich in itself is a codiﬁcation_ of English Common Laﬁ Rules and Principles.
Typical Nigerian setting and sociological background was not given due consideration in
the enactment of the Act. It is based purely on the English legal system. |

rConféssion is an important aspect of criminal trial and administration of criminal
justice in Nigeria and the v?orld in general. The history of fevision of laws in Nigeria is
still ste}eotype. That is revision without substantial alteration or ameﬁdﬁéﬁt of the law it
~ seeks to amend. The Nigeria Evidence Act is not an exception to this practice.

The ccintrofersy surrounding the area of confession in the Evidence Act is very
much part of the law on the subject. The last revision of the Evidence Act did not cure

this defect.

oF

1.1 Meaning of Confession. S l

"The provision defining confession shall now be examined. Séction 27 (1) of the
Evidence Act Cap 112 L. F. N. 1990 defined a confession as follows':

“A confession is an admission made at any time by a person .
charged with a crime, stating or suggesting that he committed
that crime”

Professor Nokes observed® that admission is often used as confession. He also
explained that an admission is used as an admission of some relevant fact to a crime, and
confession as a complete admission of guilt by an accused.

It is important to note that confession is governed by a separate part of the

Bvidence Act, relevant to criminal charge and statement made to the pelice officer or

person in authority.



/According to Jones’, a confes;.ion is “a comprehensive admisgion in express
words which_acknowledgc'the declarant’s commission of a crime”. The learned
American author’s definition of confession is in line with .glle American principles of
liberalism in the field of law. One important aspect of the above definition s its
rcstrictivelnature. The comprehensive, express words must acknowledge the declarant’s
commission of a crime. Nevertheless, it is restrictive and more realistic definition of
confession in the American context.

Wigmore defines confession® as follows:

“A confession is an acknowledgement in expfess words by the accused in

y - acriminal case, of the truth of guilty fact charged or of somg essential .

parts of it” - '

This definition is full of uncertainties. The definition itself is not certain. The
admission of essential part of crime may not be a confession but may be an admission,
for example, where an accused admits being in possession of a gun used to commit
murder. This definition is restricted in the sense that it is confined to an
acknowledgémeﬁt of guilt by express words.

Cross definition of confession is as foilows:’

“An expression which includes any inculpatory statement by the
accused, as well as full admission of guilt”.

i !

Full admission of guilt is confession. Any incrimination statement may not be
confession and in the ordinary sense amount to an admission.
The provision of S.27 (1) of the Act, which defines confession, is too wide,

inadequate and full of confusions. The privy council could not but observed this clearly

in the Indian case of Pakala Naravana Swami V King Emperor.” which has similar
wordings as §.27 (1) Evidence Act. And Stephen’s Digest of the Law of Evidence which
has been in application by Nigerian courts shows that Stephen’s definition of confession

as an admission made af any time by a person charged with a crime stating or suggestion



the inference that he committed that crime, is unreliable, as Lord Atkin stated as
follows:

...In their Lordships view, no statement that contains self
exculpatory matter can amount to a confession if the
exculpatory statement is of some fact which, if true wouiq
negative the offence alleged to be confessed. Moreover, a
confession must admit in terms either the offence or, at any
rate substantially all the facts, which constitute the offence.
An admission of gravely incriminating fact even a-
conclusively incriminating fact, is not of itself a
confession. For example, an admission that the accused is
the owner of, and was in recent possession of the knife or
evolver which caused a death with no explanation of any
other man’s possession. Some confusion appears to have
been caused by the definition of confession in STEPHEN'S
DIGEST OF THE LAW OF EVIDENCE Art 22, which
defines a confession as an admission made at any time by a
person charge with a crime stating, or suggesting the
inference, that he committed that ¢rime if the surrounding
articles are examined, it will be apparent that the author,
after dealing with admission generally, is applying himself
! © to admission in criminal cases, and for this purpose defines
: confession so as to cover all such admissions, in order to
have a general word use in the three following articles
confession secured by inducement, made upon oath, made
under a promise of secrecy. The definition is not contained
in the Evidence Act, 1872, and in that Act it would not be
consistent with the natural use of language to construe
confession as statement by an accused ‘suggesting the
inference that he committed the crime’.

Dr. Aguda in his book, “agreed to the fact that the definition of confession
according to S.27(1) of the Evidence Act is too wide. It includes incriminating admission,
which did not in any way amount to confession.

A critical examination of Lord Atkin’s dictum shows that what can be termed
t . : i )

1

confession is either or both admitting the offence or substantially all the facts, which
constitute the offence. An admission of gravely incriminating fact can never be a

confession.



Nigerian courts have not béen inclined to comment on the veracity or otherwise
of the term “confession”. They mainly restrict themselves to the definition of S.27 (I) of
the Act.

Nevertheless, some attempt have been made as was the case in Abasi Vs the
State” where Karibi — whyte J.S.C observed that:

“It is settled law that an essential ingredient in the offence
charged cannot be cured by a confession™

The above dictum of Karibi - Whyte (J.5.C) can be said to be in line with the
dictum of Lord Atkin that gravely incriminating fact is not itself a confession
Karibi-Whyte further observed that’ -

“Where the confession is that the accused committed the crime charged,
it is in the nature of a plea of guilty to such offence”.

This goes to show the view that admission of guilt in a charge against the
accused is a confession.

The definition of confession in line with S.27 (I) of the act is replete with
ambiguities. For example, an admission of guilt in a preliminary hearing in a court and a
plea of guilt are in the nature of judicial confession in court. A mnfegsion out of court is
also known as extra - judicial confession, like the formal judicial confession, in that it
acknowledges all the elements of the crime and therefore is an acknowledgement of
guilt. An unequivocal plea of guilt by an accused carries conviction. While out of court
confession, result to conviction were the court believes it to be the voluntary, positive

and establishes guilty of the accused.

1.2 Distinction Between Confession and Admission

[t is important to note that the Evidence Act attempts a distinction as to what is
confession and admission. This is explained by the fact that there are separate sections

for confessions and admissions, and therefore cannot be said to be the same thing.



The definition of confession by the Act has been cﬁnsiderecl together.with those
of othe;' authors, | b

Section 19 of the Evidence Act defines an admission as follows:

“An admission is a statement, oral or dbcuniéntary, which suggest any
inference as to any fact in issue or relevant fact, and which is made by
any of the persons, and in the circumstances, hercinafter mention™.

In comparing the above definition with the definition of confession as contained
in §.27 (I) of the Act, it may be said that admission.is relevant to civil proceeding. But in
strict comparism with criminal trial (in respect of a charge before the court) anything
short of confession or full admission of guilt is an admission of some fact relevant to the
fact in issue.’ - | . ‘ . ;o

For an admission to qualify as confession as obse_rveci by Lord Atkin:'. |

*. .. must admit in terms the offence or at any .rate sﬁi)sta;ltially all the
fact which  constitute the offence. The admission of gravely
incriminating fact, even a conclusively incriminating fact is not itseif a
confession...”

From the above observation it éan be said that an admission is admitting some
part of the offence, substantial part of the offence or fact in issue while confession
denotes full admission of guilt.

The issue of admitting guilt is clear. But the prbblem is what is admitting
substantia} part of the offence or some part of the ﬁffence. For example where some part
of the offence is not admitted in the substantial part of the offence, would the statement
be a co nfessiﬁn or an admiSsi.on? Déﬁnitely, it would be a mcrc admissioﬁ.‘

On this issue professor Nokes'' observed that admission is often use as

confession. He also explained that an admission is used as an admission of some relevant

fact of a crime, and confession as a complete admission of guilt by an accused.



In practical terms there is no strict distinction between confession and admission
in criminal cases. Even the courts in Nigeria use these words interchangeably. In the case

of Afolabi Vs Commission of Police'”, Taylor F.J.

(As he then was) remarked as follows:

! . . i f ’
“The alleged admission or confession states that the appellant admits
selling goods and using the proceeds for electioneering campaigns”.

The learned Supreme Court Judge concluded as follows:

“There is no need for us to go into the merit or otherwise of the other
grounds of appeal, for without the alleged confession the conviction can
not be supported”.
From the above quotations it is apparent that the proper place of confession and
admission has not been ascertained. And even where it is assumed to be ascertain the two

words have been used interchangeably as confession,

In R Vs Essien '3 the West African Court of Appeal found thus:

. ¥ !
“In our opinion the statement of the appellant can not properly be termed a
complete confession”. :

This suggests to u§ that there EXist such phrase as “complete” confession and
“incomplete™ confession This give§ the impression that statements, which did not fall
within confessions strictly so-call, can alsp be termed confession. This goes to support
the earlier argument that the definition of 8.27 (I) of the Evidence Act is wide enough to
include statements and admissions which would in the proper sense not amouniing o
confessions and which gives rise to an inference of guilt. Such statement would, in many
jurisdictions be excluded as not amounting to confession. v
For example, in the American case of State Vs Guie ", Holloway J Said:

The distinctioﬁ betw‘e.cn a confession and an a&mission, as J

applied in criminal law, is not a technical refinement, but

based upon substantive difference of the character of

evidence deduced from each. A confession is the
acknowledgement of guilt on the part of the accused, and



by the force .of the definition, excludes an admission; -
which, of itself as applied in criminal law, is a statement
by the accused, and tending in connection with proof of
other facts, to prove his guilt but of itseif is insufficient to
authorise a conviction.

The above observation of Holloway J. clearly differentiates a confession from an
admission.

A confession under the Nigerian Evidence Act is not restricted to
acknowledgement of guilt or facts substéntiali}f constituting the crime, but it also

1 ) . ; 1 '
includes any fact or facts from which inference of guift might be drawn. Consequently,
with regards to this definition, an admission of a gravely incriminating fact, for example
the illustration in Swami’s .case, should be regarded as a confession.

Would the phrase, which goes to show: “Stating or suggesting the inference that
he committed that crime”, amount to a confession in Nigeria? It is not only a fact to be
proof by evidence but also includes evidence to prove a fact'®. This is so where there is a
denial of guilt by the accused, the court shall ascertain the guilt or otherwise of the

accused by proof of certain facts would according to Lord Atkin '°

not amount to
confession. | ) o | o vt

Lord Atkin in Sw;lml s case observed that there is the tcndency o coﬁstruc
confessllon as an admission'’. Thig observation is contamed in Amcle 22 of Stephen’s
Digest of the Law of Evidence. which is relevant, and upon which Nigerian Evidence
Act 15 based. The Natural consequence is that a confession in Nigeria includes an
admission strictly so-called'®,

The definitional confusion as emphasize by Lord Atkiﬁ is an insight as to the lack
of proper demarcation between admission and confession |

An considering the nature and elements or otherwise of a confession, even.the

East African Court of Appeal used the words confession and admission interchangeably.



In the case of Buteba $/O Mubvuzhe and Another VR'®, the Appeal Court observed as

follows!:

N ¥
“A valueable practical guide when weighing the value of an extra —judicial
admission or confession or confessnon made by a co-accusad in the
presence of. an accused person : '
The Nigeria Supreme Court has continued to maintain the practice of not
differentiating between confession and admission, as was the case in one of its recent

judgement where the word “confession” and admission are used interchangeably.

Thus in the case of Michael Oji Ogbu V the state® where Karibi-whyte J.S.C.

observed as follows:

“The statement —exhibit “D” is an admission by the appellant that he

' - committed the offence which he was charged. Hijs copnfession was
corroborated by the independent cvidence of P WI1... outside the
confession which clearly indicate that the confession is true.”

13 Acts Deemed to be Confessions.

A rehash of section 27(1) of the Evidence Act is a necessaty step in understanding
- what statements are tantamount to or the form of confession. The provision of the section
shows that a confession must be an admission made by the accused relative to the
charge.

An acknowledgement of guilt before the commission of the alleged offence is not a
confes$ion. The acknowiedaement must be at any time aﬁ:er the cominission of the
offence. This is in line with the observation of Karibi —whyte J S C.in OgbuV State?!

“The statement exhibit “D” was not in violation of S. 27(1) of the Evidence
Act. He indeed adopted the statement in his oral swomn testimony. It is
pertinent to observe that this statement Exhibit”D" was made more than
five years after the commission of the offence.”

While it is necessary that, the confession be an acknowledgement of guilt or

express admission of guilt, 1t need not be in writing, but the written confession are

accorded greater weight 2, Problems do arise as to when confessions are orally made



especially where the maker denies making it to the police or whoever is responsible for
receiving the confession.

Judicial confession when made pose little or no problem. This is so because
whatever happens in the open court is on the record of proceedings of the court. The
issue of denial hardly arise in this area. _

| : 1

A confessional statement should relate to the acts of the accused, knowledge and
\ o2 . o .
intention. o . o L

The confession of an accused must be precise, direct positive and straight

forward. This is in line with several Supreme Court decisions particularly in a more

' recent decision of Onyejekwe Vs the State * where Uche Omo I. S. C (as he then was)
observed as follows:
“On the purely legal aspect the only issue that is worth considering is
whether the statement of the appellant is confessional. I agree with the
Court of Appeal that they are direct and positive™

b , _ , _: .
The act of denial by an accused that he did not make the confession does not

necessarily render it inadmissible. Thus in Anthonv Ejinima Vs State 25 ., Nnaemeka Agu
J. 8. C (as he then was) emphasized! that:

But the peculiar situation that has arisen in this case is that
the confession was retracted at the trial. 1 believe the law is
that though the court can still admit and convict on such a
retracted confession, if satisfied that the accused person
made the statement and as to the circumstance which give
credibility to the contenis of the confession, yet it is
desirable that there be some corroborative evidence outside
the confession which would make it probable that the
confession was true. '

I Il

But Brett Ag. C.J.F (as he then was: summed up the principle in the case

©of R Vs John Agagariga Itule_26 as follows:

“A confession does not become inadmissible merely because an accused
. person depies having made it and in this respect a confession contained in



a statement made to the Police by a person under arrest is not to be treated
_ differently from any other confession”. -

But there was the standardization of the requirement upon which conviction can
 be secured for such retracted confession”’,

Where confession is made to include other confessions, which has no bearing to
the present charge at hand, the other confessions made are not confessions strictly so-
called in respect of the pending charge against the accused.

It is a principle of the Common Law in criminal proceedings that an cut of court
settlement which is adverse to the intérest of the maker as a party to the charge now
taking place is admissible in evidence against him. The statement is admissible by way
of exception to the hearsay rule that is, it is evidence of the fact stated in it. In criminal
- cases, 1t was at common law, a condition precedent to the admissibility of confession that
it was made “voluntarily™.

In practice, the Police, unfortunately in interrogating suspects, put to them
frankly that they committed the alleged offence. And silence in most cases to the Police
is an admission of guilt ~confession. But in law, silence by a suspect who refuses to
answen to Police interrogation does not amount to confession.. In R V Hall °, the House
of Lords in allowing an appeal based on conviction as a result of silence by the prisoner
in the course of Police interrogation, Lord Diplock put the issue clearlj} as follow:

A fortiori he is under no obligation t> comment when he is
informed that some one else has accused him of an
offence. It may be that in very exceptional circumstance
an inference may be drawn from a failure to give an
explanation or a disclaimer, but in their Lordship’s view
silence alone on being informed by a Police Officer that
someone eise has made an accusation against him cannot
give rise to an inference that the person to whom this

information is communicated accepts the truth of the
accusation. ' -
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1.4  Persons that can Make Confessions

Confessions are receivable and admissible against the maker of it. It can only be
made by the person charged with the alleged offence™ : P

This principle of law can be said to have bearing to the fact that ¢riminal liability
is personal To allow otherwise is'to open a ﬂoodgatc for all shades of ‘confessions”
~ even by a third party against the accused. This is also not in line with fundamental
~ principles for the administration of criminal justice. |

Our Law of Evidence has not addressed the area of incapaéity. of an accused in
respect of confession made. It is necessary to point out. that our criminal and procedural
laws have provisions, which takes care of incapacity of an accused standing criminal
trial. | : ' - : ’ o
Equally, the legal posﬂition where an insane suspect appearing to be sane makes a
confession 1o the Police or person in authority has not .been:_’addressed by-our Evidence
law nor where confessions are made during the lucid peried of an insane accused. Lastly,
the Iégislature and the courts do not also address issues such as the capacity in which an
accused makes a confession. A probable reason fer this omission may result from the
fact that the issue of capacity or otherwise of an accused to make valid confessional

statements is mostly preliminary matter in criminal trials.

1.5  tConfession Made by Another Persons to the Charge. . ;o

One of the fundamental principles of evidence‘ particularly in respect of
confession is the fact that it must be made by the purportea makér, receivable and
- admissible against him only. That a third party can not make it is also an established
principle. | | | |

But it is a fact of law fhat there are exceptions to this general rule. The position of

confession made by a co-accused to the charge incriminating the accused in the same

11



charge would be looked into. The legal position of the confession made by a co-accused
- to the charge accepting guilt exonerating the accused from criminal Hability would also

be considered.

1.5.1 Confession Made by Another Person to the Charge (Co-accused) Incriminating
the Accused. ‘

11t is necessary to ascertain the ambit of $.27 (3) of the evidence Act which
provides as follows:

Where more persons than one are charged jointly with a~
criminal offence and a confession made by one of such
persons in the presence of one or more of the other persons
so charged is given in evidence, the court, or a jury where
the trial is one with a jury, shall not take such statement
into consideration as against any of such other persons in
whose presence it was made unliess he adopted the said
statement by words or conduct.

The provision of $.27 (3) of the Evidence Act is clear as to what is required for -
the admissibility of a confessional statement by a party jointly charged with others. It
must be in the presence of those persons jointly charged with the atcuséd. And before
it’s reception in evidence, it has to-be accepted by the co-accused or accused as the case
may be by words or conduct as their own statement. Theréfore a confession of a co-
accused is evidence as confessional statement against the co- accused who made it
only’’.

Ordinary statement by the co-accused to the Police cannot be confessional
statement and the court must avert its minds to this fact in deciding the case against a
party to the charge>

iIncriminating evidence given by a party to the charge or co-agcusgd is not within
the meaning of S.27 (3) of the Evidence Act. The co-accused against whom evidence

was given has the right to cross-examine the accused to like any other witness. But

evidence of an accused incriminating a co-accused may be received in evidence®.

12



Where evidence is given in respect of the confessional staten'lent'by an accused,
the co-accused could also cross-examine on it.

For the purpose of authentiéity the confession by the co-accused is normally read
out to the judge in the open court to determine it’s position **.

Confession of a co-accused may not be the most reliable evidence available. Even
if it is the only incriminating evidence against the accused it should be treated with the

greatest caution. As Carter C. J. warned in the Ugandan case of R Vs Mikaeri and others

as follows .

‘ It has been held in India that the weakness of the guarantee
afforded by self-implication and the dangerous and
exceptional character of the evidence require that this
evidence should be construed very strictly and no weight is
to be given to the confession as agamnst any person other
than the party making it, unless it is corroborated by
independent testimony. A confession made by one accused
against a co-accused is not strictly speaking, evidence ... as
it is not made by a witness, so that it is not even the
evidence of an accomplice on whose uncorroborated
testimony alone it is, generally speaking. unsafe to convict.
I am clearly of the opinion that a conviction based on the
confession of a co-accused alone would be bad. Reliance
on confession of a co-accused for the purpose of securing
conviction can be said to be a bad or wrong approach. And
a confession of such a nature may be used in conjunction
with other evidence against the co-accused.

1.5.2 Confessional Statement Made by an Accused to the Charge Exonerating the Co-

accused.

This aspect of confession is not common in the Nigerian Courts. Case law
authority on it is still lacking. The confession of a person to a charge or the incidence of
an accused admitting guilt and exonerating a co-accused poses little problem. Where the
confessional statement is properly received in evidence and upon hearing the totality of

the case. and from evidence before the court there is no incriminating evidence against

KASHIM IBREAHIM LlBKAKY]
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the cb-accuged the proper precedure is to make an order of acquittal and release the co-
accused.

Problem may arise however where a confession is made by a person without
referen!ce to the charge admitting that he committed th_e‘otfcncé. A'nd where this
confession is sought to be receive in evidence in favour of the accused to show his
innocence, it may be admitted eith,er as resgestae staterﬁent 3 or as declaration against
penal interest® . The American legal system had introduced a new rule for admitting such
~ a confession under the doctrine of trustworthiness, which shalt be explored at the later |
stage of this _i:hcsis.

This concept of trustworthiness has not assumed prominent position under our
law of évidence or not been noticed at all.

' Another area, Which. has not yet received tHe attention: of our courts, is where the
prosecution enters a kind of arrangement not to prosecute the accused for the purpose of
using his confessional statement ant! other evidcﬁée to incriminate thc; co;a::cused for the
. purpose of securing a conviction. This kind of practice is noticeable in the American
legal system and is known as plea — bargain. |

In conclusion, from the onset, it is obvious .that the nature of confessional
statement is.controversial. From the forgoing, the naturé and meaning of confession had
been discussed. The distinction between confession and admission was critically
evaluated, acts deemed to be confessiqn, person that can make conf;cssi?ns, confession
made by another person to ﬁc charge exonerating and or incriminating a co-accused
were also discussed. | S ' o Co

The next Chapter shall examine the issue of voluntariness of a confession in its

entirety.
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Chapter 2

20 VOLUNTARINESS OF A CONFESSION
Thls Chapter shall examine the requirements of S.2;7 2). wlélich deals with the

issue of volimtariness of a confessional statement. The scope of $.27 (2) of the Evidence

Act shall also be critically looked into. Case law determination of voluntariness of a

confessional statement particularly with regards to the fact whether or not voluntariness

is an independent test in the determination of a confession shall also be considered.
: _ . i

2.1 ‘The Requirement of Section 27 (2) of the Evidence Act. .

Another most important ambit oJf confession is the fact of its voluntariness. For a
confessional statement to be admﬂissible in evidence against the maker, it must be
voluntary. The issue of voluntariness of a confessional statement like the Evidence Act,
as a whole has been a controversial one.

The issue of voluntariness of a confessional statement has been with the history
of the Evidence Act of variqus countries for centurigs.

!It is 'neces'sary .to begin by examining the test upqr; which‘: adr!nissibi]ity of a
conféss:mnal statement .may be decided. This test is laid down by Cave ). in R V

Thompson' after considering several authorities before him as follows:

“A simple test... is it proved affirmatively that the confession was free
and Voluntary....?**

This is a question, which must be answered before admissibility can be founded
upon. This is definitely a question for the prosecution to answer. In the care of R V
Warringham?, Park B. addressed the prosecution in the following words:

“You are bound to satisfy me that the confession which you seek to prove
t * against the prisoner was not obtained from him by improper means”.
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Ordinarily, a confe’ssiﬁn fakéﬁ in accordance with the provision of ;he law would
be relevant as against the maker but if it is challenged it has become the duty of the
prosecution to prove to the satisfaction of the court that the confession was voiuntary.
Any reasonable doubt in this respect would be resolve in favour of the accused. The
issue of presumption as known in ofhcr aspect of criminal trial does not carry much
wcight”in respect of confessional statement. The burden is on the prosecution to prove
that the confession is voluntary. = ' ; Dy

The question then is what is voluntariness? When can a confessional statement be
said to be voluntary? It Iis necessary at this juncture to exami‘fle’the pfﬁviéi’dn of §.27 (2)
of the Evidence Act, which provides as follows:

“Confession, if voluntary, are deemed to be rélevant fact as against the
persons who make them only”.

This'provision did not define what is voluniariness, but can be said to have laid
down the criteria for relevance and admissibility of a confessional statement as against
the ma%cer. 8. 27 (2) ties down confessional gtatement to voluntariness.

| . . ; 1

The dictionary defines voluntary as follows > '}

“Implies freéd_om and spontaneity of choice or action without
external compulsion.” ' :
Goling by this meaning, fc;r voluntariness to be glaring in a confession, the
~ accused must be ready, willing and. without being compelled to make statement.
Therefore, if this is done then the confession would be said to be voluntary. 1t is
important t0 note that any confession, which is held to be involuntary, is irrelevant as
against the maker.
’Nwadialo4, in his d&eminatibn of volutariness or otherwise of a confession has

this to say:




“But any confession obtained by any of the manners listed in s. 28
is involuntary and thus inadmissible. Therefore, tlhe section is a
guide as to when'a confession is not v_olhntary.”

According to Nwadialo’s submission, 8.28 is a guide to0 8.27 (2) or in determining
voluntariness of a confession.

But our courts in trying to determine the meaning of volutariness had shown and
are still showing inclination towards the common {aw principles and approach. This is by
falling back on the common law for guidance.

But Dr. Aguda in his book, who has similar view with Nwadiolo, consider the
application and approach to be improper and according to him S.28 of the Evidence Act
has taken care of that. He puts his argument as follows: > C

This would ‘appears to overlook the provision'of section 28
which, it is submitted, is meant to enumerate case of
confession which are not voluntary. Although this may be ~
inclegant way of drafting a piece of legislation, it is
nevertheless doubtful if the proper approach to the matter -
is to hold that the admissibility of a disputed statement
under this heading must be determined in the first instance
by the Common law rule...

Dr. Aguda and Nwadiolo’s approach tend to show that the effect or otherwise of
$.27(2) is to be tested with complete reference to 8.28. This approach has been said to be
wrong and not in line with legal reasoningﬁ.

t ! o . . . 1 '

Apart from section 27(2) been tested with the provision of S. 28, Dr. Aguda and
Nwadiolo’s line of approach implies the fact that both sections 27 (2) and 28 must be
read conjunctively.

Secondly, it also implies that .28 is an explanation of the provisions of 8.27 (2)
- of the Evidence Act.

~ Thirdly, it creates uncertainty as to which confessional siatement could be termed

voluntary. This is because the provision of 8. 28 is not clear-cut in terms of the -
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requirements listed thereunder or would it be tested by relying on the provision of S.27
(2) alone?

Lastly, the approach can be said to be too wide as it would entails including other -
criteria for determining voluntariness.

I'I‘he Common law approach attempts to give an insight as to what voluntariness is
and the requirements a confessional statement must fulfill to be relevant and admissible.

Warickshall's case’ has been referred to explain the common law approach of the
notion of voluntariness of confession. It was observed in this case as follows:

...Confessions are received in evidence or rejected as
inadmissible under a consideration whether they are or are
not entitled to credit. A free and voluntary confession is
deserving of the highest credit, because it is presumed to
flow from the strongest sense of guilt, and therefore it is
admitted as proof of the crime to which it refers. But a
confession forced from the mind by the flattering of hope
or by the torture of fear comes in so questionable a shape
when it is to be considered as evidence of guilt that no
credit ought to be given to it is rejected.

The Common law rule was also observed in R V_Fennell where Coleridge L. C.

1. emphasized as follows: *
“A confession in order to be admissible must be free and voluntary; that is
must not be extracted by any sort of threats or violence, nor obtained by

any direct or implied promises, however slight, nor by the exertion of any
improper influence™.

The West African Court of Appeal also thought in the same direction as was the .

situation in the case of R Vs Anya Uguwogo’ where the appellate court held a
confessional statement admissible in evidence for being free, voluntary dnd went ahead
to observed in its judgement as follows:
“What is essential in' cases of this nature is that the cou.rt before admitting
the evidence should be satisfied that the statement was really voluntary

and was not prompted by any promised or inducement or threat or by
actual violence™.
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Critically, looking at the ¢ommon Law approach as ‘was stated. in the above
cases, the natural conclusion is to assﬁne the fusion of 8. 27 (2) and S. 28. This is so.
because, “voluntariness” in the common law contexi was never severed from “promise”,
“inducement” or “threat” and including other criteria. It was regarded as an explanation
of involuntariness of a confessional statement.

It is important to note that the common law approach wbeﬁllly failed to define
the term “voluntary™.
r'l"he Nigeria courts were not. left out in trying to ﬁmi deterrr;linir;g factors fdr a
voluntgljy confession. The approach is still the same with th_at:_of the English courts. That
is recoﬁrse to the common .lam.v rile 'f;)r guidance. o |

Charles J (as he then was) in Queen Vs Isaac Ajia '* in delivering the judgement

- of the court, find it difficult to define voluntariness in respect of a confession and also
made it clear that recourse to the common law rule was the answer. He stated as follows:

“The result is that in any judgement the admissibility of the disputed
statement must be determined in the first instance by the common law
rule”. o

' ; '

.Charles J. earlier in his judgmeﬁt did reject the notion ‘that S. 28 is a qualification
to §.27 (2) of the Evidence Act and t_hat they are independ:_)]:ltl of each other, He cou Id not
later hide his feelings that S. 28 d;etenhine the provision of -S. 27 (2) of the Act as he
stated as follows:! |

...that section 28, in effect defines what is an involuntary
confession for the purpose of criminal proceedings, and
thereby implidly defines what is voluntary confession for
the same purpose. In my judgement the section cannot be
read that way... section 27 (2) in its term renders a
confession admissible in... criminal proceeding subject to
two qualifications, that.it was made voluntary, which I
~ take it, in used in the common law sense, and that it is
only admissible in criminal proceedings A voluntary’
confession - which is shown not fo satisfy certain
conditions, How it can apply on that basis it is difficult to
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see, since a confession proved to be \oluntary at common
law would of necessity be free from any of the grounds for

its exclusion under the section.

} : !

Charles J. further toﬁgue lashed the legislature for'ﬁot being specific in its i.ll
drafting of S. 28. That is to show w!l_ether it has bearing to S. 2_'?' (2) or-not 12,

Materials relating to case law as to what voluntariness stand for in early Nigeria
Courts decisions are lacking. This clouded the already uncieared definition of
| voluntariness in respect of confessional statement.

The requirement of S.27 (2) of the Act, which lay emphasis on the fact of
voluntariness and relevance as against the maker, is a very complex one. From what is
deduceable from the common law épproach is the fact that S.28 is the determining factor
to the 'i)rovision of section 27 (2). However, this approach had been condemned to be
impr()pgr”. |

Secondly, is to giv'e S, 27(5) wider meaning of'vomﬁtariness, which is broader
and wider than the common law approaches of indirecily, making reference to the
. provision of 8.28 as the determining factor to S..27 (2).

It is @orth mentioning here that the provision of _S.ZS of the Act is covered with a
lot of limitations and an examination ﬁf tﬁe section would have to be ip line with those
_ iimitatiéns which is more or less in line with the provision of S. 28 of the Act.

'The fequirement of S.27 (2) of the Evidence Act lies on the fact of ‘the
voluntariness of a conféssional statement. And accorciing to the common law,
voluntariness can be sought by reference to promise, threat, ih‘llpropef ﬁufpbse, improper
_ quesﬁoning, violence and so on.

But the Canadian Court in 1947 in the case of R Vs Washer,'"* Mc Ruer C.J

considered the issue of voluntaries and defines it as follows:
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“A voluntary statement means a statement made in a voluntary state of
mind, and the requirement of proof of that state of mind are quite varied
in different cases™.

With due respect to the learned C. J., the definition is proper and in order. But it
is arguably submitted that this expostulation fell short of defining all that the term
“voluntary” depicts or entail in totality. However, this definition is found to be flattered
by the expression, where it refers to it as “statement made in a voluntary state of mind™.

However, the bane of the C. J's definition is when can the statc 61" mind of an
accused be said to be voluntary? The learned C. J. also went ahead to introduced the
concept of “...varied in different cases”. Which means that there are different voluntary
statements in different cases. Consequently. meaning that there is no hard and fast rule in
determining voluntariness or otherwise.

The normal question under $.27 (2) would be “did the accused had the free will
and choice of make the statement he made™ as in the case of R Vs Richard, .

Voluntariness which is a word without specific meaning and definition for by the
couns.canbesaidtobéatcmuscd in a special sense, namely that the statément was not
induced by oppression, threat or violence, improper means, unlawful questioning and so
on. This is the common law line of approach as cemented by the common law courts.

In the Twenty-first century, where the law is said to be dynamic, our courts have
not yet displayed such dynamism and still hold on to the definition of S. 27 (2) without
defining voluntariness as Kolawole J. C. A, held and observed in ung Vs State'®.
By referring to the exact provision of S. 27 (2) without saying anything about

) , il

voluntariness.

The Supreme Court decision in the case of Anthony Ejinima Vs State '’ and in

other notable cases on confession did not help the situation. Attempt was not made to



define voluntariness bqt tJ:) hold that a confession if voluntary i3 relevant against the
makcr.” | ” L : ,. o

It is a settle principle of the law of Evidence that the proof of voluntariness in
respect of a confession al statements before a court of law is é strict and heavy burden for
the prosebution.' He has to satisfy the requirement of $.27 (2) of the Evidence Act. And
that it was not obtained by improper means or unlawful and oppressive question or other
unacceptable methods,

rAs to what amount to unlawful Iand oppressive questiqning th? Sulpreme Court in
the case of Balogun \JA—G,I18 where the accused appealed against his conviction on
armed -robbery, and while. toucl?ing on the requirelment-" of voluntariness of the
confessional statement made by the accused heid that:

“Oppressive questioﬁing in law is questioning which by its nature,
duration or other attendant circumstances (including the fact of custody)
excites hopes (such as the hope of release) or fears, or so affect the mind
of subject that his will crumbles and he speaks when otherwise he would
have stayed silent”. :

'Critically, jooking at the above ;liscussion and the ruling of the Supreme Court, it
may bg suggested that we are more inclined towards Aguda’s argument, which is more
of common law approach. "fhis is because, definitely, the Evidence Act has bearing to
the common law rules‘an_d principles. It is important to nc@;é that 'S.28 ‘which Aguda
refers to as stating instances of involuntary confession can be said to be a codification of
the common law rules and principles. It limitations are in the inst&n_ces stated in the
sections. |

The issue in determining what to say or keeping mute is very important. The
moment the oppression is in such a way as to impede on the_lﬁ'ee will then the confession
is said not 10 be voluntary, This was thc. exact position in dealing with a voluntary

? 1 ? f

confessional statement in the case of R Vs Priestly 19
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However, what ainount to free will, scope of a free will, when and how will an
accused be said to have exercise his free will would be another problem for the courts to
cope with. Definitely, this would imply the use of dlscrctlonary remedy by the courts,
which ultimately means that each case must be treated based on its pecullanty

Another requirement of a valid, voluntary confesswn 18 the absence of pressure
brought to bear on the accused in order to obtain the confession. This is some how
similar to oppression. The reason most commonly given for the law’s sirictness on the
proof of voluntariness and absence of pressure when a confession s about to be tendered
in evidence by the prosecution is that a confession which was obtamed as a result of
pressure on the accused to accept admission of guilt is not voluntary and unreliable.

The reception of confession induced by the mildgst of all pressure might
encourage undesirabie Police pressure. It is in most cases difficult for some one charged
with a criminal offence to. incrimin.ate himself out of hfs own free will without any sort
of pressure = |

No.kesm in an attem.pt 10 exphlain voluntary confession has this to say:

“A voluntary confession may be made through remorse, or to
relieve anxiefy or in despair or concealment, or for some other
motive which does not militate against the truth”.

Nokes in his explanation or attempt to define voluntary confession did make
reference to a lot of criteria which may not have bearing to our case law authorities. But
nevertheless still exmses‘aﬁd highlighted other requireménts in respect of voluntary
confession. ; = o ' o o

According to Nokes’ explanation, a confession, which sprouted from remorse or
a desire to make reparation for the crime is said to be voluntary and admissible 2. This
explanation can be said to stand the test of free will. Free will has not been curtailed

through any form whatsoever. -
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The ambit of Nokes explanation through which a voluntary confession can be
determined can be said to widen the determining factors of confession as to its
voluntarinesé.

Another aspect of Nokes explanation .is the fact of the desire to tell the truth and
for some reasons which did not affect the truth of the matter. A mere desire to speak the
truth by an accused strengthen the voluntariness of a confession made, and the fact that it
was made truthfully for no ‘other reasons adds more weight té it.

.It is i'mportant to -emphatically state thai vo[unta:y; <;r vo_iﬁﬁtérihess was not
defined by the Evidence Act. But in a recent English decision, Lord Lane C. J. states as
follows: 2. | |

“... Voluntary in ordinary parlancé means of one’s own free will”

From the previous discussions and this quotation, it still remains obvious that free
wiil is an essential requirement in considering a'voluntary confession. The definition by
Lord Lane C. J. is much in line with the Twenty-first century legal [reasoning and

oo ‘ i
liberalism. |

The Evidence Act has not téken care of the requi.l_'emer_lt ‘of mental pressure on the
accused. Our law has not taken care of the fact of some one making a confession while
in a distu.rbed or disturbing meniéal state. The voluntariness of the accused in this
circumsﬁnc: is in issue. Free wili to make such a statement is definitely facking. The
disturbing mental pressure is ebvious. The position ot the law is not clear-cut.

Application of judicial discretion may not be a ready remedy for such lacuna. It
would definitely compound the aiready incomprehgnsive state of the Evidence Act.

rHowéver, in fulfilling the xéqi;irement of .27 (2) of the Evidence Act, the
relevancy of the canfessional statement also carries weight. Once the statement arc held

and determined fo be voluntary then they are deemed to be relevant fact as against the
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maker of it and admissible in evidence against him. This pose little ;lsmblem because of
the highly probative vaiue of the determined voluntary confessional statement.

The courts rightly conclude that voluntary confessions are admissible in evidence
because of this fact as was in the case of Ibrahim Vs R #_ where it was observed as
follows:

“What a person having knowledge about the matter in issue says of it in
itself relevant to the issue as evidence against him.”

This case was also given due consideration in the judgement of the Supreme
Court in the case of Kim Vs State™ where it was held and observed by Nnaemeka Agu J.
S. C (as he then was) that;

1 must pause here to-make some observation on the import

of this voluntary statement. exhibit I on the whole case. It

must be noted that, in law, a voluntary confession of guilt,

if fully consistent and probable, and is coupled with a

clear proof that a crime has been committed by some

persons is usually accepted as satisfactory evidence on
- which the court can convict.

The courts have not gone into the deep root of voluntariness but only conclude
whenever a statement is voluntary or otherwise. And if it is voluntary it is deemed

relevant to the fact in issue, admissible in evidence and can bé the bases of conviction of

an accused.

2.2 Scope of Section 27 (2) of the Evidence Act.

This sub-chapter shall consider the scope of voluntariness. Specifically, the
ranges of actions of voluntaringss or specific instance that constitute voluntary
confession under S.27(2) shall be considered. The fact that there is no specific

definition of what voluntariness is by the Evidence Act is a draw back as to what



instances constitute voluntary confessional statement which falls under the scope of
5.27(2) of the Act.

An adjuration on the accused to speak the truth. renders a confessional statement

voluntary and admissible in evidence against him. An instanc;e that e;lsily comes to mind
in this respect is an adjuration by police officer to a suspect under integrpg_aﬁon.

In the leading and notable ;:ase' of R V Baldrv, *® a éonstable told the Iprisoner
* that he need not say anything to incriminate himself but what he did say would be taken
down and used as evidence against him. The court held that the confessional statement
was vqunta_l;y and admissibie against the accused. There is no way the aécuséd can be
said to have said what he did not intend saying.

Iit is important to note that any confessional statement obtained as a result of an
adjuration to speak the truth accompanied with threat cannot come under the scope of
§.27(2) of the Act. | |

But thé decision of the House of Lords in Director of Public Prosel:ution V Ping

~ Lin_is some how similar but the fact seems to be different. The decision may not hold in
the Nigerian context particularly in relation to voluntariness.

In the said case, the appellant with two co-defendants was convicted in
contravemio.n of the Drug Act 1971. In an attempt to get the supplier of the drug from
the appéliant a police superintendent sajd as follows:”’

“If you show the judge that you have helped police to trace bigger drug
people . Iam sure he will bear it in mind when he senténce you”

The appellant there upon gave the name of his supplier. The trial court ruled that
the statement was voluntary and adinissible and the court of Appeal affirmed this. On
further appeal, the House of Lords held that the statement was voluntary and strongly -

applied the test in RVIbrahim *%,
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Lord Morris in his judgment, and while justifying the rationale for such a
decision did emphasize that admissibility should be the bases of determination of such
statement and not the propriety or otherwise of person or something said or done. He
emphatically stated as follows:™

The judge will be ruling on admissibility and not
(primarily at all events) On any question as to the
propriety of the conduct of someone who conducted an

) interview or asked question or as to the propriety or

impropriety of something said or don¢. The Judge will be
ascertaining the facts as to what was said in an interview
and not (primarily at all events) inquiring as 10 the motives
or intention of the Person or persons who conducted an
interview,

It is when attempts are made or action taken ir negation of this sound observation
* that disputes as to the voluntariness or otherwise of a confession does arise. And at the
end of the day, it creates more problems for the entire trial and the accused may be
acquitted in certain cases.

In denouncing the procedure adopted in determining voluntariness of a
confessiona) statement with SO much complications, Lord salmon has this to say:”

“. .. In deciding whether an alleged confession or statement was free and
voluntary and should be admitted in e¢vidence, it is useless, just as it is in
an accident -case, to search for ancther case in- which the facts seems to
be similar and treat it as binding. Facis vary infinitely from case to case™.

The use of precedent in determining scope of voluntariness is not all that helpful
and desirable. Each fact must be treated in its peculiar circumstance. The scope of
voluntariness is ever increasing. It is not close. Definitely, facts are emerging which
have not been dealt with and there is no clear cut legal reasoning or guide for them,

This create more uncertainty in the fieid of confession as to what to do with these

developments: There is no supprise then that Lord Salmon v_veis sugge'stiné that each case

should be treated based on its peculiarity and circumstance.
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\Confessions obtained by fraud, trick and force cannot come undgr the scope of
S.27(2) of the Act. .

‘In the case of Saidu V_State,™ one of the grounds of abpeal before the supreme
Court was that the confessional_ statement, thaf is the signature on the alleged
confessional statement was put on it by force, or fraudulently obtained by trick.

The Supreme Court discountenance the action of the lower court for not going
into this issue at the trial stage and by not conducting trial within trial to test the
.volun‘.cariness.. of the statement. The issue of voluntariness was given prominence in its

judgement and the Supreme Court consequently held as follows:
! . o . \ I
A signature of a confessional statement i3 an
acknowledgement by the owner of the signature and where
 the accused alleged that his sighature was obtained by force
or trick or by fraud then the statement cannot be said to be
voluntary...But it is otherwise if the statement allegedly
made by the accused person is not signed or the 51gnature
where there is one disowned. -

From the above judgement of the Supreme Court, statement obtained by force,

trick and fraud is not voluntary and cannot come under the scope of $.27(2) ofthe Act.

A similar instance of this nature was in the case of Ajodha V State.” the only

reliable evidence of the prosecution was thét the accused made a confessional statement
! ; o . it

which was the bases of his conviction. But the defense appealed on the ground that the

signature of the accused which \N;'BI,S the acknowiedgément- and authentication of the

confessional statement was obtaine;l b.y. fraudulent misrepresélntation that he was signing

" a document of entirely different c;hara(:ter, and that also raise the issue whether the

statement was voluntary statement of the accused and therefore goes to the issue of

admissibility. The House of Lords in totality rejected the confessional statement as not

amounting to a voluntary confession and therefore inadmissible against the accused. The
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appeal was not only allowed, the conviction was quashed and verdict of acquittal entered

for the accused persons.

This decision is in line with the decision of the Supreme Court in Saidu V State®
The séope of 8.27(2) of the Act covers retracted confes_sional statement. Retracted
confessional statement is admissible in evidence against the maker once it is declared by

the court to be voluntary,

Retraction does not affect admissibility. The fact that a confession was retracted

does not affect its voluntariness and is not a determinant of volunariness of a confession

under Nigerian Law. **

In the case of Godwin_IkpasaVBende! State.>* the ‘appellant who was charged
with murder: of his wife and later made confessional statement to the pplice which he
fater retracted at the trial. The Supreme Court in decidihg the admissibility of the
retracted and voluntariness of the confessional statement held inter alia:

“A retracted confession is admissible in evidence and the question
whether the accused made it or not will be decided by the trial court at
the conclusion of the case; the issue of its voluntariness does not arise for
consideration and decisicn.”

Udoma J. 8. C (as he then was) in his lead judgement also emphasize as follows:

“. . . the confession having been completely retracted, all that the trial
judge had to do was to consider whether the appellant had made the

staternent and whether having regard to the surrounding circumstance the
statement was true and not whether the confession was voluntary.”

N i
This is an attempt to differentiate retraction and voluntariness into
éeparafc compartments. The bases for their - admissibility are on different

grounds.
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The fact that the accused pleads to retract his confession is not a ground
that would affect voluntariness of a confession. Consequently, retracted
confession can also fall under the scope of S. 27 (2) of the Act.

The scope of S. 27 (2) can be said to be restrictive in one respect. It
relates only to voluntary confession. But it did cover the instance of confession
made in the course of another proceeding. It is important to note that confession
ymade in the course of another is restrictive and must be adopted by the person
who makes it and where it implicates another person, he has to adopt it as his
own. It must not be under the compulsion of oath. It is necessary at this stage to
examine the provision of S.32 of the Evidence Act, which regulates the
voluntariness of a confession made in the course of another proceeding. The
section provides that:

Evidence amounting to a confession may be use as
such against the person who gives it although it was
given upon oath. and although the proceeding in
which it was given had reference to the same subject
matter as the proceeding in which it is to be proved,
and although the witness might have refused to
answer any such question the witness is improperly.
compelled to answer it, his answer is not a voluntary
confession. .

The above section envisage and anticipate a situation where an accused person is
“improperly compelled” to answer questions put to him under oath amounting to
confession. The meaning of “improperly compelled™ is not given in the section. The
answer in respect to questioning compulsorily made under the oath is not a voluntary
confession. That being the case, section 27 (2) cannot cover such a situation as a
voluntary confession, and cannot also remedy the situation. It can not;also assist the

prosecution as a voluntary confession relevant against the maker of it in the course of

trial.



This principle is well grounded in the United State legal system. In the United
' : . : ;o '
State, the evidence can not be used in the trial of the accused or who it might

implfcate.This was put clearly by Charles J. in Jackson Vs uStatesf.w_hirle rejecting a
confession said to be voluntary as ﬁ;lloWs: |

The principle is that no statement made upon oath in a

judicial investigation of a crime can ever be used against

the party making it, in a prosecution of himself for the

same crime; because the fact that he is under oath of itself

operates as compulsion upon him to tell the truth and the

whole truth, and his statement therefore, cannot be regarded

as free and voluntary.

.’.I”he provision of §.32 in this respect is faulty in the sense that when an accused is
under bath, the proper thing_ to do is to assume tﬁat whatevér he says i$ voluntary and
admissible against him. The accused has the necessary free will to decide his faith in a
crimine;l investigation or trial to speak the truth; This section may‘.crela'lcze an instance
where an accused may speak the truth and where the confession is sought to be use
against him, he will then invoke the provision of $.32 whose impute may result in an
injustice to the prosecution. |

The scope of $.27 (2) covers voluntary confession whether duly corroborated or
not. Wali. J. 8. C*7 after emphasiéing the issue of voluntariness of a confessional
statement as.against the maker, went further to the fact that the clear words in S. 27 does
not mention corroboration'béfore basing conviction on confession alon_e. In clear terms,
the Supreme Court J udée is saying that voluntariness of confeésion as stated by 8.27(2)
do not cover corroboration as either an incidental or mandatory factor.

In the course of Cross — Examination, speculations by the prosécution witness
that: %, _ |

“I think he made the cbufession in the hope that 1 would terminate my

inquiries intc members of his family and perhaps leave the mother out of
it, whom I suspect of being involved”,
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Was rejected as not vitiating the voluntariness of the confessional statement in
question. Instance of this nature is within the range of a voluntary confession and
consequently falls within the scope of §. 27 (2) of the Act.

But this kind of answer received from a prosecution witness in Nigeria may be
vehem;ently challenge as rendering the confession not volﬁntary. iAltllnough being a
speculation it is doubtful whether our courts would arrive at the.same judgement with the
English Courts. -

Another interesting instance covered by the scape of $.27 (2) of the Evidence Act

is in the case of James Igbinovia Vs the State *, the appellant was charged with the

murder bf the deceased who he went out with and never return. In order to obtain the
confession of the appellant, a Police prosecution witness was planted in the cell the
appellaﬁt was detained. The appellant having trusted the pi‘osecution witness who is a
Police 'officer that he is a ér__iminal, 'ccyﬁfessed to him how he killedt thé deceased. On
appeal, inter alia, as to thelregularity of the confession, the Supreme Court in dismissing
the apﬁéal held inter alia that the belief by the accused that the i’é)liéé Officer is a
~ criminal creates a free atmosphere for the accused to exercise his free will and any
_ slatemc.\nt made under such an atmosphere is voluntary and constitute an extra-judicial
confession.

The decision of the Supreme Court openly appfovcs the obtaining of confession
by deception. The rationale given by the court is that in .order to fish and flush out
criming! who wear the gap of innocenqé, detection by deception in c?mbaliting crime and
obtaining confessional statement is accepted a.nd desirable. This approach by the
Suprente Court can be said-to be in order. It is difficult in normal cireumstance for

criminals charged with capital offence to openly confess the commission of that offence.
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The problem, which this kind of decision may pose in future, is where
overzealous police officers may use an illegal manner of deception to obtain confession
from a suspect. And the decision of the court which may be either Way, may mot be in

. line with previous decisions and contrary o $.27(2) of the Act.

Nevertheless, the situation in James Igbinovia_V_state falis under the scope of
$.272 of the Act.

The inconsistence of witness as to what happened in police station does not affect

N 1

the voluntariness of a confessional statement. 1t was in Tijani Adigun V the state ** that

the learned trial Judge having earlier found that the confessional statement of the accused.
was voluntary, he was jﬁstiﬁed i;‘l tfeating as immatérial ‘ the contradictions in the
witnesses evidence as to what happened at the police station during the filling of the
confessional confirmation form there- after. That is the decision of the Supreme Court.
This instancé is covered by the provisipn of S.27(2) of the Act. |
It is necessary at this juncture to consider the scope of S. 27(2) of the Evidence

Act in ;'é]ation 10 a typical Nigerian'sefting.-ln the known case of RV Ebong *' the charge
against the accused was thaf of murder. The local éhief in an attempt to gét to the root of
the case invoked the fear of “JUJU” that whoéver is responslible for the murder would go
mad an& conféss. Eleven rﬁohths later the accuse& came'ForW@ andl'clon'fe/:ss the kiiling.
. The West African Court of Appeal made particular reference to S. 27 (I} and (2) and heid
that the confession is admissibie and gave its rational as to why it is admissible. The
court clearly observed that.*

In our opinion the coﬁfession in this cage Was voluntary

from the legal point of view And was properly admitted...

To find otherwise would be getting perilously near to the

fallacious theory that genuine beliet in witch craft might
- be a possible defence.to a charge of murder in so far as it

might reduce. the charge to manslaughter' or even an
acquittal by reason of self defence. :
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The desire of the accused to later take oath to prove his innocence was referred to
by the court as ** o
: 1 ]

“A subtle dcfenca (if untrue) to have been thought out by an
unsophisticated, backward native™.

”Looking at the judgement of the court, one has to look at the .com[;os'ition of the
Judges who did not attach any importance to the typical Nigeria cultural setting . The
. fact that the Evidence Act in opcrati'on is purely based on western legal system also
pushed their inclination of refusing the fear of “Juju” which was a safety belt for the
accused person in the charge before him. |

Belief in *J uju” and witchcralt is mostly regarded as repugnant to natural justice,
equity and good conscience. Whatever these mean has not been subjected to any plain
clear academic definition ﬁaﬁicular[y in respect of legal reasdning and development.

To hold that SUCi'l a confessi,on IS voluntary and admiss,iﬁle is 1o 'rele"gate the belief
and way of life of the people to the “background, and use Westemn beliefs and ideas in the N
determination of issues, which is peculiar to Nigeria and Africa, The result may be the
negatiom of justice which the legal system sought to protect.

The attitude of our courts in this respect has not changed. They still in this
twenty-first century refuse to give prominence to traditional values such as belief in
witchcraft and “Juju”. | _ _

) ' ' : i

In the same vain . in denving | an allegation of murder and the confessional
statement made to the police on the basis that it was the work-of the, dewl was rejected
by the trial court and the confessnonal statement was held to be admissible against the
~ accused. The Supreme Court** upheld the judgement of the trial High Court.

It is necessary to exercise some caution in either accepting and rejecting tﬁe

confessional statement of an accused based on the belief in “Juju” or any other
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metaphysical means otherwise it may become a dangerous pitfall for the persecution and
a boomerang to the accused person. |

It has been seen earlier that Aguda® and Nwadiolo® suggested that S. 28 of the
Act is the determinant of S.27 (2) and also a guide to 8. 27 (2) respectively. If we are to
adopt that explanation then any instance not covered by the provisian of S. 28 of the Act

3 . ' ' t t I
falls under the scope of S.-27(2) of the Act. This is so because, looking at the foregoing
discussion, it can be séen that voluntariness of a confession is the .‘main, criteria for a
statement to come under tﬁe scope .of $27 (2) of the Act. On;:e a statement is held to be
| voluntary it then falls under the scope of the S. 27 (2) of the Act.

It is not saft to accept that view in totality. The shortcoming of such adaptation
had been highlighted. This means narrowing down the scope of 5. 27 (2} of the Act
particul_arly by the limitation in S. 28 of the Act.

The scope of 8. 27 (2) of the Evidence Act that has fo do with voluntariness of a
confessional statement is lifn_itless. It is wide and oben. Therg is no clear-cut demarcation
of the scope. It is an everyday happening. Each case depends on its peculiar circumstance
and on.;*.he merits or deme}ité of th"ai particular cése_ to deterﬁline whéthe;r/it falls within
- the scope of S, 27 (2} of the Act or not. This would uitimately require the use of the
Judges’ discretion. It is obvious that a lot of good cases had been lost as a result of
improper use of discretion, which the judges adopt in deciding the scope of voluntariness
of a confessional statement. The determination of voluntariness or otherwise of it, would

inevitaﬁly indicate the scope of voluntariness and which definitely in turn laid down the

test of admissibility of the confessional statement. -
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2.3 Is Voluntariness an Independent Test?

The courts in criminal trials in order to secure a conviction do test the
admissibility of a confessional statement on the basis of voluntariness test. The normal
procedure is to hold any confessional statement admissible if it is voluntarily made.

It had been discussed earlier that voluntariness has not been defined by the
Evidence Act. Therefore, its proper legal meaning is not ascertainable. The use of
voluntariness to ascertain the admissibility of a confessional statement in criminal trial is
what the courts have done in an obnoxious manner.

Voo mse vl Slatiinks of 5 sonbeuidian edamers: 3 AR
admissibility is an independent test is an objective one. It is imp_m‘tan(t to note that
admissibility of a confessional sta;temmt is exclusively fon; the determination of the
Judge even where there is a jury trial.

The fact that voluntariness of confessional statement has assumed so much
prominence in deciding admissibility is not in reality an independent test. Cross"’ in his
proposals for the reform of law of Evidence particularly in respect of confessional
statement at the time when there was a general outcry for the reformation of English laws
has this to say: ‘ #in |l

“Subject to special rules governing omi.'msions of crime, in any
proceedings. civil or criminal, the oral or written admission of a party
may be proved against him in cross-examination or by independent
evidence”.

According to the learned law author, determination of confessional statement can
be done by cross-examination or by independent evidence. The lecarned law author did

not make reference to voluntariness in this determination. Cross-examination is question

by the defense to challenge the reliability or otherwise of an evidence in court. It is
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available to both sides. What type of independent evidence is reguired to determine
confession is not ascertainable in line with the observation of the learned law author,
The position of the Nigerian Courts particufatly the appeliate and Supreme Court
have not been consistent. Attémpts were made to treat each case on severity of the charge
before the court. L S IR
In the case of Qgoala Vs State, ** where the appellant was charged with murder
and one of the considerations before the Supreme Court was the issue of voluntariness
and admissibility of the confessional statement admitted in the lower court.
' In the lead judgement, Matawura 1. S. C particularly observed as follows:
[ now come to exhibit B. the confessional Statement made
by the appellant. A confessional statement made by an
accused and properly admitted in law is the best guide to
- the truth of the part taken by an accused. Where howevcr it
is challenged by the accused, it is the duty of the trial Judge

to look into the circumstance under which it was made
before it is adm itted in evidence.

Olatawura J. §. C referred to it as the best gulde to the truth of the case at hand,
which may not be in dispute. But if it is challenge in the open court then it is the duty of
the court to look into the circumstance under w;vhich it was made. By this judgement it
can be suggésted that the courts are given the go ahead to speculate on what test wouid
be used to determine the admissibility of a confessional statement.

.':I‘his act of speculation may give room for the use of many tests. Some of which
may not be ascertainable and may not be known to the law. Consequently, this area may
become more uncertain anci confused.

'The Supreme Cﬁur.t judgement further state the grodﬁ(is upon which confession
- may be chalfenged as follows:

“The grounds for objection vary from to&ures, inéccuracies, forged

signature and misrepresentation. All these must be investigated and
. ascertained before the admission can be relied upon™.
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From the above quotation where any of the grounds of objections is raised. the
court would then assumed an investigatory role to determine any of the objections. This
is in fact assigning an unusual role to the courts. Whatever is the rationale for this
investigatory role, it is not easily ascertainable.

There is no doubt that a clear voluntary confession is admissible and can be the '
only basis of conviction of an accused >'. But our court does and still adds this up with
the clear commission of the offence test. | l

The Supreme Court held this view in the case of Kim Vs State™ and Nnaemeka
Agu J. S. C. observed as follows: - |

lmustpwsehu'eto'makcsomcobservatiom on the import
of this voluntary statement, Exh. B, on the whole case. It
must be noted that. in law, a voluntary confession of guilt,
if fully consistent and probable, and is coupled with a
clear proof that a crime has been committed by some
persons is usually accepted as satisfactory evidence on
which the court can convict.

From the above case, clear proof that a crime has been committed by the accused
is a supplementary test coupled with the admissible voluntary confession' of the accused
upon which the court can convict. In this case the court did_ not hide its reasons for
upholding the conviction of the accused. According to the Stpreme (Ifourt'simc there is
clear proof of commission of the offence, it tends to add weight to the fact that the
confession is voluntary and the conviction must stand. Consequently, the appeal of the
accused was dismissed.

Another test which has been consistent in deciding the voluntariness or otherwise
of a confessional statement is the veracity test. The courts place prominence in the case

of this, test.- The purpose, which is not far fetch is to determine the authenticity of

confessions.



Jn the case of State Vs Okolie Eke™, where the accusq_d was «harge for

defilement under S. 218 cr'inﬁnal code, he later made confessional statement, and in the
cowrse of trial raised thé issue that he made the confirmatory Ier'ldorsen'lent»-at the bottom
of the statement only after some substénce was sprayed into his eyes. The Judge in his
judgement held inter alia as follows:
“The court may act on a voluntary cbnfession only after testing the
veracity thereof. So long as the court is satisfied of its veracity, the
same Is sufficient to support a conviction even without
corroboration”

'According to the triaf judge before acting on a confessional statement, its veracity
must be tested. Here, looking critically at the decision pf the Court, it can be said that
veracity is a condition précedem to the admissibility of the confessional statement. In
other words, com"essionél statement must passed through a sei:dnd test of veracity before
it is admissible in evidence. This would no doubt make the work of cur Judges very
strenuous.

It is also known as the truthfulness test. That is to ascertain the truth of

confessional statement for the purpose of admissibility.

‘The Federal Supreme Court (as it then was) in the case of the Queen Vs Obiasa™

did specifically asked this question among other questions that: “Is there anything

N 1

outside it to show it is true..” afler answering the question in the affirmative the
admission of the confessional statement in evidence was upheld and-conyiction of the
accused reaffirmed.

' Thé issue was put forward -very plainly and concisely by the Supreme Court. In

the case of Kopa Vs the State™, the confessional stateraent was the only evidence against
the accused, no eyewitness and no evidence connecting the accused now appellant with

the killing of a woman by stabbing her to death.
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The Supreme Court in its judgement, upholding the conviction of the trial court,

observed as follows:
That quite apart from the need for a trial court to
satisfy itself that a confessional statement upon
_ which it resolves 1o convict an accused person was
! ' free, vohmtary and positive and properly proved,
' there is a further duty on it to test the confession as
to its truth; and this test can be satisfied by
examining the confession. in the light of other,
evidence. '

In this case the fact that the confessional statement satisfy the test of its being
truthful was the basis upon which conviction was reaffirmed despite the fact that there
was no other evidence before the court.

The fact that a confessional statement was retracted in the course of trial does not
mean that the truthfulness test wouid not come into effect. Once it is established to be
rrue apd more importantly where. subsequent act goes to strengthen the retracted

confessional statement, it shall be admissible in evidence and can be the only basis of

conviction against the accused person.

In Njoku Vs the State™, the Supreme Court in deciding an appeal against
conviction of murder held inter alia:
“A conviction can be based solely on a retracted confessional
statement if there is other evidence against the accused to show
that the confession was probably true, as for example the
discovery of the body of the deceased in the appellant’s room
following his statement to the Police™
This is the case where the appellanf denies everything about the deceased whom
he was alleged to have killed and was later discovered in the appeliant’s room. The
Supreme Court in its wisdom upheld the reception of the. confess_ipn';al statement as
admissible in evidence against the accused and the conviction reaffirmed. To hold

" otherwise is to desiroy the bases of the truth of the matter and the bases of conviction of

the accused. This would now result in the discharge and acquittal of the accused.
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“There is also the genvineness test. The Supreme Court put the test clearly in a

charge of murder against the accused in the case of Ejepavwio Vs the State . here the

Supreme Court held that when an accused person alleges that his purported confessional

statement was not made voluntarily, the trial Judge may admit same in evidence after

testing the consistency and genuineness of the confessional statement against the entire |
background of the case. |

In this instance the test is a condition precedent 1o voluntariness, where

! . , . R '

voluntariness is challenged and in app]ying'it. the entire background of the case must be
taken into consideration. This approach which can be said to be in line with the
fundamental principle of the admmlstratlon of criminal Justlce and which is to the effect
that any doubt should be resolve in the favour of the accused person. Where the court
express satisfaction as to the genuineness of the confession it shall be admissible in
evidence aga-inst the accused person’ .

Confessional statement may not be received in evidence and admissible despite
- being voluntﬁry, where its reception.woutd be unfair to the accused. If its reception

would in any way be unfairly prejudicial to the accused it would be rejected in evidence.

In R Vs Middleton®, the reception of the confessional statement of the accused
chargez'J: with burglary and: handling'stolen goods which he made be;:ause Vof a threat by
- the Police that if he did not do so-Mrs. B. would be kept in custody and her children
would have to go info care. He happens to be seeing Mrs. B, the decision of the lower
court was reversed and the appéllate court held that even if it is voluntary it could be
rejected as unfair to the accused.

Edmond Davies L. J.%°. Particulgrly referred to the quotation o.f Professor Cross®
in deciding the admissibility or otherwise of the alleged confessional statement. That is:

“Even though a confession was voluntary... the judge has a
dtscretlcn to refect it if he consnders that n‘. was obtained in

-
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circumstance which would render its receptions unfair to the
accused” '

iThc [:Jroblcm with this unfaimess test is that the ci_réumstaﬂée u'pon which .the
court would say reception would be unfair is not deﬁnite and is not ‘_aa_sil}r ascertainable.
It can be said not to be known and éﬁly within the knowledge of the Judge. (

Corroboration test also goes to show that voluntariness is not an independent test
in the admissibility of a confessional statement. The court tends to use corroboration as a
supplementa_ry and incidental test in determining admissibility of a confessional

statement.

in the case of Obot Vs Queen © _,whcre the appellant killed the deceased under the

pretext of using more force than necessary to prevent him from committing a felony the
West African Court of Apjaeal heid that the circumstantial éorroboration_ of a statement,
coupled with the staten'laen"t which was accepted by the -Judg‘é, Iprovi&e;d ample evidence
of guilt. The corroboration of the confessional statement provided the necessary grounds
for the complete admissibility of the statement in evidence against the .é.ccused. |
Verity C. J. observed as follows:
“This extremely circumstantial corroboration of a signed
statemeny, ...provides in our view ample evidence upon which the

Judge was justified in finding as a fact that the applicant killed the
deceased in the circumstance szt only in his statement™.

' . . ) . . ] . .

.From the observation of Verit}l' C. ). the circumstantial cor;obof-ation not only
provides additional ground for the. admissibility of the confessional-statement, but also
provides the evidence upnﬁ which a conviction must be uphela by West African Court of
| Appeal.

It is wérth mentioning that the éorroboration enhances the truth .and credibility of

a confessional statement 2,



The Supreme Court rightly agreed with the fact that there is no fault in going
further and finding corroboration as an additional test strengthening the admissibil ityofa

voluntary confessional statement,

In Udofia Vs the State 5 the Supreme Court in an appeal against conviction of
murder on the appeifant has this to say: o,

“A voluntary confession by itself without any other evidence is
sufficient to suppart a conviction, The learned trial judge could
have properly convicted on the appellant’s confession done within
case  but he went ahead and found corroboration in evidence of
PW 2 and what she said the appeilant told her”

The judgement of the trial court was accordingly upheld and reaffirmed.
According to the Supreh‘re Court the corroboration went further to confirm the
voluntariness of tﬁe confessional statement before the trial judge. The ébove various test
have been consistently used by our courts despite the tact that they pretend to give much

prominence to voluntariness as an independent test. Voluntariness of confession is never

t : ¥ |

an indépendent test in the admissibility of confessional statement.

' :l'he Supreme Court in the case of Ejinima Vs Statelﬁ‘f Nnagr_na};a Agul 5. C
summed up some of these tests as follows:

In short, al) the usval test put for forward in R Vs Kanu
(1952) 14 WACA 30 in which the principle in R V Sykes (
1913) § C AR 233 were adopted would have to be
. considered. They are: Is there anything outside the
confession to show it was true? 1s it corroborated? Are the
Statement made in it in fact true as far as they can be tested?
Was the prisoner who had the opportunity of committing the
murder? Is his confession possible? Is it consistent with
other facts, which have been proved. In the instance case,
there can be no doubt that aill these question will be
! " answered in the affirmative when the confession in the
statement, Exh. B is match with other accepted facts given
in oral testimontes of the witness for the prosecution...

r

»

In conclusion, from the foregoing, it can be seen that the term “voluntary” is not a

precise term. The requirement of S. 27 (2) of the Act is as controversial as earlier
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y '
discussed with particular r-eference_ to opinions of legal exﬁerts and case law decisions.
The scdpe of 8. 27 (2) was also discussed with particular insténées and the issue whether
voluntariness is an independent test in determining confession was also critically
_ discussed. |
The next Chapter shail critically discuss the issue of involuntariness in all. its

ramifications.
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1. Where the confession appears to have been caused by any inducement, threats or

prdmises.

2. Such inducement, threat or promise must have proceedéd from a person in
authority, . [

3. Supposition of gaining advantage or avoiding evil. ' !r

The above requirements can be regarded as the preliminaries of the provision of

S. 28 of the Act. They shall be considered individually and critically. = '

3.1.1 Where The Confession Appears to have been Caused by Any Inducement. Threat
or Promise. ' T | '

This requirement is the most imprecise of all the requirements of 5.28 of the Act.
Deciding the faith of admissibility of a confessional statement on the bases of its
voluntariness is entirely placed on the court. Although fiom the on set that has been the
role of the court and no one else. | | |
“The criteria that would make the confessiqn irrelevant are if the confession appears to
the coyrt to have been caused by any inducement, threat or promise }1avipg reference 1o
the charge against the accu‘seé person.

The phrase “apﬁear_s to the court” does not require pe'_siiive proof of the fact that
therc was any inducement threat or promise. In fact positive proof of such fact is not
necessary. The req'uirement here seems to have been relaxed in fav_bu_r of the accused. |
This is obvious and in line with criminal trial concessions which mainly gives much
regards to the accused person.

The word “appears” indicate a lesser degree of probal_ail*it;y than the word proof .

From the observatién of .28 of the Act, It can be seen that the legislature
design::d the section in such a .way 50. 35 10 ﬁrotect the accﬁsed pe:rson’. For examlp[e,
where the accused has ‘bet__enlinterrogatcd in a police station___.wjth no ene ’with him, the

|

.

|



Chapter 3 | | |

3. ) : INVOLUNTARINESS OF CONFESSION

'fhis\ Chapter shall consider the issue of an involuntary confession. The
requirement of S. 28 of the Act shall be considered. The nature and scope of the vitiating
elements shall be critically discussed. Lastly, the rational for the inadmissibility of
involuntary confession shall be highlighted. k ;

! . ' 1

31 The Reguirement of S. 28 of the' Evidence Act.

Admissibility of a confessional statement can only stand where the courts accept
the fact that it is voluntarily made. Its voluntariness must have been tested and upheld.
The effect of such a valid confession had been considered. The courts can safely convict
an accused on it’.
There is no hiding that the opposite of voluntary confession is the involuntary
confession. A confessional statement, which is held to be involuntary by the courts, is
‘inadmissible and accordingly rejected in evidence.
It is necessary in discussing involuntary confession in general terms to start by
examining the provisions of S. 28 of the Evidence Act for the purpose of ascertaining the
proper requirements of S, 28 of the Act. And which is as follows: o
A confession made by an accused person is irrelevant in a
criminal proceeding, if the making of the confession
appears to the court to have been caused by an
inducement, threat or promise having reference to the

' charge against the accused person proceeding from a
person in authority and sufficient, in the opinion of the
court, to give the accused person grounds which would
appeat to him reasonable for supposing that by making he
would gain any advantage or avoid any evil of a temporal
nature. o

'From the above provision of $:28 of the Act, it provides fof three fundamental

requirements before the provision can effectively take its place, and they are as follows:
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accused assertion surrounding the facts and circumstance of the case shall be sufficiont to
exclude or reject such confession in evidence as an involuntary confession. Even where
other people are present who arc Iikely'to be police officers they would definitely not be

in support of an accused by giving evidence in his favour at the trial of the case.

In the case of State V Stanley Famous and others’, the appellant in his evidence
stated that the confession was obtained by threat and in the following manner:

The police inserted four office pins under the nails
of his middle fingers, four office pins under the
nails of his thumb and four office pins under the
nails of [ittle finger. That a blow given to him by the

! ' pofice broke the bridge of his nose and that a piece
of stick inserted into his penis.

Tt was as a result of thiis torture that he was forced to sign the statemient. The court
~on this ground after duc consideration reject the confession as inadmissible. It is
importzint to note that the accused took the necessary siep fo deny the confession in the
police station particularly in the presence of one chief superintendent of police who also
in the course of the “voredire” pave evidence that the accused denied the confession in
his presence even before coming to court.
Furthermore, this issue was again considered by the privy council in the case of
f ) . . t
Tbrahim Vs R* where Lord Summer stated as follows:
If as appears even on the line of authority which-the,
trial judge did not follow the matter is one for the
Judges discretion depending largely on his views of
the impropriety of the questions conduct and the
general circumstance of the case, their lordship
think, as will hereafter be seen, that in the
circumstances of this case, his discretion is not
shown to have been exercise improperly.

From the above dictum of lord summer it can also be seen that, that is strictly the

decision of the court whether the confession is voluntary or an involuntary one. It is
. ' ' |
| : o } . )
: |
i
I
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necessary to state that it is a fundamental function of the court in that regard. That is,
determining admissibility of a confession. |

Where the accused person is requlred to prove inducement, threat or promlse
Such proof wouid not and may not be available to the accused person That is why the
courts do reject in its wisdom a confession improperly obtaingd.and opmpif;tcly excluded
from the evidence . |

It is important to note that bold assertion by the accused or prisoner as the case

" may be that he was threatened, tortured or that inducement was offered to him cannot be
accepted as irrue without more sense 10 thét effect. There must be some material on the
record to hold that the prisoner was threaten, beaten or the facts relied on and that the
alleged. :deed actually existed at the time of making the confession.

Mt is necessary to prove that the confeséion was brought about by improper
tnducement. It is sufﬁc_ier.lt if circumétances are place bet;ore the court, which would
make :t appear that the confession is induced. The court ﬁoﬁld r;a-t él{tertain flimsy
excuse as 1o why the confessional statement was made.,

In the case of R Vs Kamu®, the allegation by the Iappe]lam that he made the

* confessional statement used against him in evidence when he was *hot” was disregarded

by the West African Court of Appeal as not coming under the provision of s. 28 of the

Act. This allegation without more is not sufficient to hold otherwise that the confession

is invo}untary and consequently the confession was held admissible.

+ I

The first and normal ;qucstion the Judge shouid put fo the accused is why did he
make the confession? Custody - Where the accused was del;ained or 'is being detained
| shall be cntlcally considered. The circumstance in which the question of confession first
arase would he cousidered, How and why did the accused express his willingness before

making the confession. Was he able to exercise his free will without any hindrance? It is
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only in the circumstance where the facts of the case makes it reasonable and giaring to
believe that the accused voluntarily made the confession otherwise the confession ought
to be rejected. These are the question the Supreme Court clearly considered in the

celebrated case of Ejinima Vs State’.

The court is charged with the delicate task of probing the facts which were

passing in the mind of the accused at the time the confession was made. This is a

speculétive job indirectly placed on the courts.

3 1

' In R Vs Ajege and Kigho®, while trying to ascm‘tai_n .the uﬁglur_ltariness of the
confession of the accused -person m aéhargc of murder; Yatés, Acting C.. J. (as he then
' was) gave a clear view as to what is to be done by the court in reaching the decision as
to whether the confession is involuntary  or not and consequently he stated as follows:

“It is necessary therefore to inquire into what was operating in the
prisoner’s mind, when he made it..."”

":l“he court in this case rejected the. confession as inadmissible and involuntary
because of the fact that the a_pcused was induced ny the offer of food, promise of reléase
from detention, threat espécially of being in continued deteﬁtion and actual detention as
what was operating in the mind of the accused at the time the 'c':olnfessi;:'n.a was made.

It is important to note that this burden on the court is a speculative one. It would
_ deﬁnite.ly compound the work of the courts if the oonfessioﬁ is to appear 10 the court to
have been caused by any of the vitiating elements and having reference to the charge and
so on. Definitely, it would mean deing inference from the circum_stanc-e as alleged by
the acciised.

.'It is worth mentioning that t_he.devil knows not wha? is on a man’s mind. The

: 1

Judge’s work would deﬁnitely result to guesswork.
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,As the proof of the vitiating elements is difficult I'Jefpre the ’coml't and from the
observatiots of S. 28 of theJAct, it tends to give unlimited discretion to the court in
deciding the involuntarjf nature of a confessional statemént. _]?,h'e court has the power and
basis within which te form its decisioln or judgement by taking into consideration the
general principle is more of a mand;tory procedure. |

In the case of Asake Vs The State®, the court in deciding the condition for the
confession to appear to it to have been caused by inducement, threat or promise and so
on stated as follows:

“And being confession it was duty of the learned magisirate to

i o ¢xamine the circumstance very closely and make a finding on-the

voluntariness of the confessional statement”.

“And on the fac; that the magistrate did not avert his_mind to this; the appeilate
~ court held the confession to be invgiuntary and the nature of the case is that there are a
lot of reasonable doubt including that of the confession which should bed exercised in
favour of the accused or the appellant.

The section is worded in such a way that the court can accepts suspicion as to
what happened as proof of the vitiating element in the section. Critically looking at the

section, so much discretion is given to the court to exercise and maneuver in deciding

involuﬁtariness under the provision of 5.28 of the Act.
| The provision of $.28 of the Act woﬁld .deﬁni.teiy not come. ta the aid of the
accused particularly in reﬁpect of _;ud.i(':ial confession. The I;SSel‘ degree of probability
then the actual “proof” would not be available to the accused because everything done
in the open court and recorded aocordinély.

_From the discussion of the first arm of the requiretment of S.28 of the Act certain

issues are obvious and are as foilows:
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Presumption of regularity in respect of a confessional statement. A confession
dulylmade and proper is relevant against the maker. It is even in line with the
provision of S.28 of the Act. That confession can only be irrelevant if it appears
to the court to be under any of the vitiating elements under thfz provision of 3.28

of the Act and as was the case in Ejinima Vs State '°.

It is important 10 note that this does not affect the burden on the prosecution 1o

prove that the confession is voluntarily made. The courts would take the confession

presented to it in the course of giving evidence in a trial as regular. Until it is challenged

to be irregular and shown to be under any of the vitiating elements and consequently the

court would not give credence to the confession and it shall be rejected in evidence.

Moral adjuration to speak the truth does not exclude or render such a confession
involuntary. The best thing to do is to inform tne accused clearly and for him to
lundefstand that the best thilllg‘is to tell the truth. _(fonfessian o[btaincd in ;(his
regard is admissible. But an adjuration to speak the truth accompanied with threat
on the accused to Speak, Sl;chl instance of confeﬁsioﬁ. is an involuntary one and
falls clearly under the vitiating elements as enumerated under S. 28 of the Act.
Whatever the gravity and nature of inducement, threat or promise offered, either
mild .or graves, affect the voluntary nature of the confession and render the
confession involuntary. This principle was given credence and clearly stated by
Ii..ord Parker L.J. in the case of R Vs Smith'? as follows:
! ’ “In déciding whether an admission is voluntary the' court has been
at pains to hold that even the most gentle. If 1 may put it that way,

. threat or slight inducement will taint a confession”,
There is no particular standard of threat, inducement or promise required to

render a confession inadmissible.
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d. IWhere a confession is true, it can be excluded and rejécted un-c‘in.zr {l;e provision of
S.28 particularly where it appear to the courts to have been obtained as a result of
ﬁreat, inducement, or promises and so on.

The provision of §.28 would appear and be applicable even if the person who
made the confession at the time of making is not an accused, but is sufficient if he
becomé an accused with reference to the_charge. This statement must be taken with
utmost, caution particularly if the provision of $.27 of the Act is criticailly considered. .

Where there is cbnﬁicting and unreliable, evidence as to the truth of the
confession the trial Jucigei must focus his mind to the _quest_"ldn of admissibility of the
confession. And in line with the geﬁeral criminal law and criminal procedurg law
requirements. Any doubt should be -resolve in favour of the accused person.

Here the issue of relevancy of the confession is a secondary one. What the court
must .consider is whether the confession is voluntary or it. is consequénce of threat,
inducement or promise as provided for under S.28 of the Act.

The issue of the probative value of the confession, is another important
considération;l, which the courts havé to take into account w_h-ether th?e co'nfession wduld
appeér_to it to have been cause by inducem.ent,_ threat or promise. In c?oing that the
following factors have to be taken into consideration. |
T _Thé character and duration of the accused custody who made the confession
i Whether the accused was placed in a position to seek the advice of his relative

and His lawyers.

iii The nature and quantum of proof which waS available against the accused or the
‘:accused before he confessed. |

iv | Whether the confession was consistent with other evidences whichthe confession

was made.
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These with the entire facts of the case would heip the court in determining the
state of the confession made by the aceused. Literally speaking, the probative value of a
confession may be taken to mean considering the entire circumstance of the case.

In considering the probative value of a confessional statement, the court in the

case of Gbolarumi Vs C. O. P '° held that the probative valve of confession must be
tested against other admitted facts to see whether or not it can be systained.
The courts have 1o make some fundamental decision and consideration in

deciding an involuntary confession.

3.1.2 Where the Inducement, Threat or Promise have Proceeded from s Person in

t

Authority.

¥ ]

This is another important requirement of the pmvisiqq of S.\2‘8 of the evidence
Act. This second requkeméhf is to the effect that the indﬁcerﬁént, threat or ;)romisc as the
- case may be, must have proceeded from a person in authority in order for the provision
- of §.28 of the Act to take effect. This is another controversial mquirément of one of the
provisions of S.28 of the Act.

The Evidence Act, which did .not .d.eﬁne some major terms used in the Act as
carlier '(:iiscussed. did not also define the term person in authority. Consequently, since
the definition is lacking in the Evidence Act, recourse has io be made,to the case laws on
this subject, Critical exatﬁination_of the case laws did ﬁot help matter much. But,
precisely, clue as to W1;10 is a person in authority had been 'gi;{cn oni like the Evidence

_ Act.

In the case of James Iebinovia Vs State'?, the manner in which a confession was

made to a police officer was in question. The Supreme Court in determining the

voluntariness of the confessional statement held that:



“A confession made to a person in authority by a suspect under fear of
prejudice or hope of advantage is not voluntary and therefore
inadmissible. A person in authority means any one who has authority or
control over the accused or over the proceeding or the prosecution against

"I'his ruling by the Supreme Court highlights two issues.

¥ I

(I)  The condition under which the confession is involuntary under the provision of
§.28 particularly when made to a person in-authority.

(2) The definition of person in authority, which the above case restrict to two
instances. That is control over the accused person or control over the proceeding
or prosecution which the accused is facing.

This definition is restrictive. It restricts the term “person in authority™ to a narrow
perspective. To fully comprehend the term “person in authority™, it has to be given its
liberal meaning or liberal construction from the above ruling of the Supreme Court. The
term person in authority can be taken to mean the prosecution in criminal trial and
including those on the. side of the prosecution. Referring it to the pmsewuon alone
means construing the expression narrowly. That cannot be the inte;mion of the
legislature. This is so when the decision of the courts is critically consider as to who are
persons in authority with particular reference to confession. This can be ascertained from
the following discussion.

Inducement, threat or promise made by a person in authority for the purpose of
obtaining confession of the accused, the confession is involuntary and inadmissible in
evidence. But the belief that the person or persons to whom the ascused made a
confession were “persons in authority” is not sufficient to render the confession
inadmissible in CVM. The circumstance of the case. must indicate that such
inducement, threat or promise must have been held out by a person in authority.

Lord Bridge in Ajodha Vs State'® put it clearly as follows:
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“The evidence tendered or prdposed 1o be ~tén_cjered by the
prosecution itself indicate that the circumstance in which the
statement was taken could arguably lead to the conclusion that the
statement was obtained by fear { prejudice or hope of advantage
excited or held out by person in authority™.

The House of Lords after satisfying the requirement of the English Evidence Act
which is in line with the provision of S. 28 held in its judgement that the confession is
inadmissible.

lPrecisely, the fact that the confession was made to person in authority does not
necessarily mean that the confession is invalid. The person in authority must have held

out one form of inducement by either words or conducts. .’ R

In the case of Samuel Akinrolabu Vs State’® where the accused, a Police Officer

was étanding trial for unlawful dem#nding and official corruption and one of his grounds
for appeal was that his confession was received by a person in authority. The Federal
Supreme Court (as it then was) held inter alia that, a confession is not so induced merely
because it is made to a person in authority. To be regarded as “induced”, the person in
~ authority must have held out to the accused by word or. conduct some inducement,
promis}e or tl;reat which makes the cénféssion not voluntary. " P

. Instances of persons in authority are humerous. A village hpad_ is a person in
authority for this purpose. But it is ﬁeoe'ssary 1o make sonﬁe ekplanation to this point.

In Madu Fatumani Vs R.'” it was held that a village head is a person in authority

and in the same position as a Police Officer investigating a crime. But the court remarked
that a confes_'sion made to a village head aé a result of mere adjuration to speak the truth
does not render the confession inadrn_issib‘e. Therefore, this does not amount to threat or
prornisé, as the accused when he was questioned was just a suspect at that time.

'But the case of ucen Vs Baba Haske'® laid down a related but different

principle. Where the accused was charged with murder. The village chief summoned his

o
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subject. And said to them “all of you will be in the case and will be gaoled if you do not
tell me the truth”. And specifically told the accused now the appellant that *I hear that
you followed this man with a gun; if you shot him pleas.e let mc know™ later the
appellant confessed. and subsequently confessed to the police.

The court held that the Chief was clearly a person in authority and his statement
to the villagers that they would be goaled unless the guilty person confessed was clearly
a threat and an inducement. The confession made was involuntary and inadmissible.
Consequently, the accused was discharged and acquitted.

The owner of stolen property was also held to be a person in authority -
particularly where he made his position known to the accused

In the case of R Vs Wilson and another'®, where the accuseds were charged with
robbery and larceny of the property of the victim, in ruling on the admissibility of the
confession, the House of l.nrﬂs held, allowing the appeal, that the hou.'tsehoflder, who was
and was known to be the owner of the house that has been broken into and of the stolen
property and who was therefore the loser and the most interested person in the matter,
was person in authority, even though he would probably have been unable to stultify a
prosecution that had been brought or to prevent a prosecution from being instituted; and
that the oral statement were inadmissible because the prosecution had not proved beyond
reasonable doubt that they had not been made as a result of an inducement from a person
in authority. The conviction was accordingly quashed.

By this authori;cy. it can be seen that “persons in autt&orify” are numerous
depending on the circumstance of each case. It even extends to the owner of a property
where robbery and larceny were alleged to have been committed™’.

Person in authority was extended to include the wife of one of the prosecutors,
and concerned in the management of their business”'.

HI—H LIBRAR
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A Police otficer who in the course of his ofticial duty-investigating crime against
the accused did not disclosed his identity could not be held to be a person in authority.

In the case of James Igbinovia Vs State 2 the police officer concealed himself as

one of the criminals in a cell where the appellant was detained. After confiding in the

Police the accused confessed the commission of murder.

' !

The objection raised as to the involuntariness of the confession and the Supreme
Court in its wisdom rejécted_.that thc police officer was a perﬁo'n in authﬁrity. According
to the Supreme Court the use of decep';ion is necessary and therefore cannot violate the
confession. 4

A co_nfession made 10 2 person in authority after any impression caused by an
inducement, threat or promise has in the opinion of the court, been fully removed is
admissible.”

For the confession made to a person in authority to be held inadmissibie and
involuétary, .Lord Widgery_ L. J put t.he' answered clearly in ﬂ'ie case épf R Vs Iseguiil.a H
as failqﬁng: | |

“...thaf unclc}l the existing law thé exclusion of a confesﬁion as a
matter of law because it is not voluntary is always related to some

conduction on the part of authority which is improper or
unjustified.” :

In RY Godinho °. Hamilton J Observed thax:

“Where a definite hope of pardon has been held out, by a person
not in authority, the confession has constantly been held to be
receivable.” '

In this case, it was held that a 'confession_ induced merely by a hope of pardon

! H !

formed in prisoner’s own mind is admissible in evidence against the prisoner.
This instance shows that bnly unjustifiabie conduct on the part of person in

authority would warrant the none reception of the confession in evidence.
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Instance of person 'in authority was extended to inciude Adjutant of company in
the military circle.”®, | o

It can be said an individual making a threat or offering an inducement is a pérson
in authority from the position he occupies at the time of making the threat or offering the
inducement and particularly where it relate to the charge at hand.

- From the decision of the courts, the following categories of people can be said to
be persons i authority. And are as follows: Police Officers, National Drug Law
Enforcremeng'Agency’s_Ofﬁcers, Cus_toqﬁ’s Officers. Immigzat?on ofﬁ?crs,lthose acting in

police capacity, Chiefs, Headmen, Manager of a firm, owner of the premises where there
is an allegation of crime against th(é accused and sc on. _This_-‘ list is mot e.xhausti_vc. New
situation may emerge which has diffcn:lnt ¢ircumstance and has to be treated on its own

peculiarity.

3.13 . The Supposition of Gaining Advantage or Avoiding Evil

This is another and last requirement of S.28 of the Act. It completes the circle of
an inv&luntary confession. Thﬁt is the requirement nccéssary to make a confession
involuntary. ' I ' . C

In this instance, the il;lduccment, threat or promise made by person in authority to
the acc'ﬁsed and who as a result of the inducement, threat or bromiéé confessed to the
person in authority, the court would have to derermine whether in its opinion it is
sufficient to give the accused grounds which would appear to him reasonable supposing
that by making it he would gain any advantage or avoid any evi] of a temporal nature.

| It is important to note from the onset that there is no standard measure or
procedure meant to determine the sufficiency or otherwise of the vitiating elements in
respect to the accused belief. Consequentlj!, each case must be treated on its own facts

t . . , [
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The aititude of the Judges in this regard is a discretionary one. West J described

this as follows: 2 “It was a discretion.” West J further puts it bluntly as follows:

! Which was left to the court when the evidence was'
tendered, and it was only in the exceptional case when the
court above had reason to believe that the practice had
been obviously abused, and that there had beent an entire .
want of discretion in receiving the confession that they
could interfere.

The fact that the nature of the court’s power in this regard is discretionary is

indirectly highlighted by Earle | in RV Garmer 2 as follows:

It does not turn upon what may have been the precise
words used, but in each case, whatever the words used
may be, it is for the Judge to consider, before he admits or
reject the evidence, whether the words were such to
convey to the mind of the person addressed, an intimation

. that it will be better for him to confess that he Committed
the crime or worse for hint if he does not.

From the observation of Earle J, it could be said.that the task of determining the
sufficiency or otherwise of the vitiating element is completely in the hands of the court.
The accused is at the mercy of the court. Consequently, it is for the cbu_rt to form its own
view on the state of the confession whether it would lead the prisoner or accused to
suppose that he would gain or avoid any evil of a temporal nature by confessing.

1t is obvious that there is the difficulty in laying down a comprehensive means of

regulating this discretionary power of the court, This may lead to arbitrary use of such
’ : - , , ' . .
discretionary powers. And at the end the result could be unfavorable either to the
prosécupion or the defense.
This is so particularly where the age, experience, maturity of the accused and the

" circumstance under which the confession was made had to.be taken into consideration

entirely.
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Another problem in deciding this last requirement is the fact that certain language
used which may overcome the mind of the accused may not overcome the mind of
another accused person. And this may give room for guesswork.

It could be said with reference to the last part of this last requirement, that
“Grounds which would appear to him™, that the court in this connection has to cloth itself
with the mentality of the accused. That is the court placing itself in'the 'position of the
accused, form an opinion as to the State of his mind in the particular circumstance of the
s This s il i e i Sl whites S of e
accused had been disrupted.

An instance where the above discussion was glaring was in the case of R Vs
Ajege and Kigbo . where the court thought it is necessary to enquire into what was
operating in the prisoner’s mind. After clothing itself with the mentality of the accused
and examining the entire circumstance of the case, the court was able to reached the

conclusion that:

“It is clear to our mind that in this statement or confession, the prisoner
was actuated by the promise of favour he had received from the District
Head™. . ' -
Consequently, the confession was held not to be sufficient to justify conviction in
the absence of more direct evidemé connecting the appellant with the crime and led to
allowing the appeal and quashing the conviction.
The inducement, threat or promise must have reference to the charge and must be
such that it is material to the charge at that instance. Consequently, any inducement,
threat or promise having reference to a future state of reward or punishment would not

' ]

)
affect the admissibility of the confession *°.
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3.2 Nature and Scope of the Vitiating Elements.

The vitiating elen’)gnts are other factors to be takén into consideration in
determining the voluntariness of a confession. The vitiating elements affect the root of
the confessional statement. It is important to note that an inducement revolves round and
involves both a threat and promise. For the purpose of discussing this sub-topic,
inducement or promise shall be taken together and discussed under one sub heading

while threat shall be discussed under separate heading.

3.2.1 'Instances of Inducement or Promise : P

The term induce_mént has not been subjected to any 'particular legal definition as
to wha-t. is inducement. The Act only made reference to it ;slvitiatiﬁlg .afconfe'ssion or
. renders a confession involuntary under the circumstance as stated under the provisiqn of
5.28 of the Act, |

This development creates a vacum, which must be filled by recourse to the case
law for explanation and answer. It is disappointing to emphasize that no standard
definition is also obtainable in this _aréa. Which definitely means that each case must be
treatedjon itg own peculiarity. .. o

Inducement can be sald to be anything or use of énything by a person in authority
to suggest or suggestihg L the accused to make a._confgs'sion coupled with some
beneficial result to the prosecution and reward to the accused person if he so confess.

The above explanation as tc"> what is inducement or promiée may not be all that
exhawstive but may offer some clue as to what inducement or promise is.

| The rules for the determination of inducement or promise are not easy to be laid

down as a general principle. It all depends on the discretion of the Judge and whatever

~ decision he might reach would definitely depends on the particular circumstance of each

! ' Co : . ’ ' H 1

case.
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Wigmore™' suggested three test as the criteria for the determination of the
confession as involuntary and are as follows:

i. 1Was the inducement of a nature calculated under the circumstance to induce a
confession, irr&spe(ﬁivc of its truth or falsity?

ii. Was there a threat or promise, a fear or a hope?

iii.  Was the confession voluntary? Is practically colorless and unserviceable when
the nature of the inducement is in question, and is always translated secondary,
before application into terms of one of the other two tests.

According to Sarkar’”, the question that arise in this connection are as follows:

i. Was the inducement likely to produce an untrue or involuntary confession? and

i. _Didtl-:eindummentinfactopemte upon the mind of the accused? and

iii. IDid the inducement proceed from a person in authority.. '

From the above criteria of both Wigmore and Sarker, there is no doubt that they
are both interwoven and interrelated. There is also no doubt that these factors would
definitely assist the court in detenniﬁing the sufficiency of an inducement or promise and
also the main question of whether the confession was voluntarily made or not. The fact
of whether these criteria are taken into consideration particularly in the Nigeria context is
a different thing entirely.

On the inducement to the accused, it needs not to be one to make the accused
speak the truth it is sufficient if it is an inducement to make hiin make'a statement.

The provision of S.28 of the Act impliedly suggcsts_tbe makipg of a statement
irrespective of the fact that it was true or not. ik

The confession must have proceeded by an inducement to make a statement no

matter how slight it might be.
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In R Vs Nimiel Viapbong *, in the course of interrogation, a police Sargent said

- 10 the accused that:

“You should bear in mind that any statement you make shall be
written down by me and taken before the court so that it may be
your evidence or so that is it may be evidence for you”.

After hearing this caution the accused made a confession and to the court, it
appears to it that the confession proceeded from the caution. In answering the question

that the confession was induced by the caution the trial Judge, Harley C. J. (as he then

T~

was) put it straight as follows:

The caution was clearly an inducement to speak. An
accused person can hardly be expected to keep
silence when told that he need not say anything. But
that anything he says will be written down and
Taken before the court to his evidence or evidence
for him: he being given amply sufficient grounds for
suppesing that by speaking he would avoid evil of
being condemned unheard. If an inducement to
speak is enough to render the confession irrelevant,
this confession is irrelevant.

! i f

It is important to note that any promise of an advantage or avoiding any evil will
be regarded as an inducement for the purpose of an involuntary. confession and a
confession made as a resulf of such proﬁ‘nise would be inadmissible **.

The position of the accused to that of the person who made the inducement is
importaﬁt. If the inducement is from ;1 person not in authority it would definitely be

different, relevant and admissible in evidence. In the case of Deokinann Vs R35, Viscount

Dilhore made it clear that confession made to a person not in authority is admissible as
against the maker.
The allegation of mere existence of an inducement is not enTougﬁ. It must have

operated on the mind of the accused and in the opinion of the court shall be sufficient to

F
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! ‘ . o [ ) !
cause a reasonable belief in the accused’s mind that by confessing he shall benefit or be
penalised.

o

In the Nigerian case of State Vé Mati Audu *’, after the accused had been beaten

by sdldieré at the police station, the: police told him that he need not fear any violence if
he chose not to say any thing. Thereafter the accused made confession. And the court
held that inducement made to the accused was responsible for the confession as the
sequence of the first violence had not been completely dissipated and the inducement
was sufficient to cause a reasonable belief that by confess;ing the accused shall avoid
ﬁlnherjvioleﬁcc. Conseque_ntly, the cbnviction Was reverse acdordingli'.

Therefore, where the confession “proceeded from remorse or a desire to make
reparation for the crime, it.'is..admis'slible, if it flow from hopé or fear excitéd by é person
» 38

- in authority, it is admissible

In the same context, moral adjuration to speak the truth is not an inducement. The

West African Court of Appeal without any problems in Madu Fatumani Vs R ¥, held
that a mere remark by a village head who .is definitely a person in authority is a mere
adj uratiz)n to speak the truth and was therefore not an inducement to the accused person.

'Critically, examining the provision of S. 28 of the Act, it can pe said that there is
presumption of voluntariness of a confession. That being the case, it would be the duty of
the accused where he. alleges inducement or promise he. Has to i)réudf that to the
~ satisfaction of the court. |

It is worth mentioning here, that for the provision of §5.28 of -the Act to také full
effect, the inducement or promise from a person in authority must relate to the charge.
Whére the reverse is tﬁe case, it is deemed to be voluntary and admissible. Despite the.
application of this principle in the English courts, it is applied with certain level of

caution and criticism % it is still relevant in the Nigerian Courts *'.

' i
¥

69 :



The inducement to the accused need not be expressly stated. It could be by
conduct and the situation also extends 10 where it comes to the knowledge of the aocused
42 And to be regarded as_induced, the person in duthorlty must have hcld out to the

-

accused by word or conduct some inducement or promise which make the confession
involuntary 3
The effect of an inducement no matter how slight or mild it might be very

devastating on a confession.

Lord Parker C. J. was very blunt in the case of R Vs Wilson and Another * where

he puts the issue clearly as follows:
The next question is whether he did make an inducement,
- because if so, as has been said so often, even a slight

! ~ inducement by a person in authority is deemed to haver

such an overwhelming effect as to make it unsafe to allow
‘any statement made as a result of the inducement to be
given in evidence. -

As have been said earlier, what constitute an inducement depends on the
circumstance of each case. The following instances are based on the peculiar nature of
their cases and have been considered to be an inducement. “Tell me where the things are
and 1 will be favourable to you” *, “If you don’t tell me you may get yourself into
trouble and it would be worse for you”“, “all of you will be in the case and will be
goaled if you do not tell me the truth”,*’ “the inspector tells me that you make house-
breaking tools, if so you had better tell the truth, it will be better for you”, “Speak the
truth, it-will be better for you. if you do”” : o R

Other instances where mducements are considered are as follows; the accused, a

domestic servant, turned to her mistress and said “If you will forgive me I will tell you

the truth” and the mistress replied * and, did you do it"? it was held that the silence of the

0



mistress to the servant’s request could have been in the circumstance an inducement to
speak’”. { C

Another instance is where the employer, in the case qf an al_l;ged embezzlement
by an employee, told the bro;[her of‘thc accused that “it will be the right for Marc;ells (the
accused} to make a clean breast of it”. And it was accordingly held that this was an
inducement as the confession of the accused was only made after he heard of that and so

was not voluntaryn.

In R Vs Patrick Joseph Cleary™, a father said to his son as follows: “put vour

cards on the table. Tell them the lot if you. did not hit him, they cannot hang you®, this
was said in the presence of a police officer makihg; inquiries about: murder. The court
held that these were capable of being an inducement and the fact that there was Police
officer ‘there and benefited from-it make the confession -inadmissible in evidence.
~ Finnemore J. put the issue as follows™.

What is plain: is this, that any kind of inducement made by

a person in anthority will make the stutement inadmissible.

It has also been decided that, though the inducement be

made by a person not in authority, it in fact it is made in

the presence of person in authority, the position is the

same as if they had made it themselves unless they take

steps to dissent from it.

'It is worth mentioning at this juncture that where the accused made a confession
induced merely by a hope of pardon formed in his own mind the confession is admissible
in evidence against him™, -

* Inducement or promise depends on the circumstance of each case. There is no

standard requirement for the sufﬁcien'cy of inducement or promise. All depends on the

discretion of the court.
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3.22 Instance of Threat:

Threat is another important vitiating element of confessional statement made by
the accused. Confessional statement secured by threat from the person in authority is
involur;ltary and inadmiéSible in cviden;é against the accusedfs . o

Although S.28 of the.. Act did not specify the type of threat, what constitute threat
to the accused or the nafun_: of the thrgat to the accused, which couid render a confession
inadmissible and involuntary, depends on the circumstance of each case. Consequently,
each case must be treated on its speéial peculiarity.

From the onset, it is necessary to make it clear that the major principles
applicabie to an inducement or promise are also applicable to threat as a vitiating element
under S, 28 of the Act. |

On critical examinat_fon of S. 28 of the Act one can safely conclude thaf threat of
actual !violeﬁce, less than -actual viélénce," and potential thx;cat of ;.ctuéi or immiﬁent
danger falls and come within the provision of the section.

The question of threat to th‘e accused must relate to the charge in. qucsti.on. And

statement made because of threat or use of threat to the person of the accused would be

inadmissible or rendered involuntary and inadmissible in evidence against the maker.

In thé case of Custom and Excise Commissioner V Harz and Powér,. %8 in an
appeal against conviction as a result of confession made as a result of threat of criminal
prosecﬁ;tion, the House of Lords held that the adrﬁission would not have been made if H
had not been'.told that he must answer the custom officer’s question forthwith and that if
he refused to answer t_hcr‘n he would be prosecuted, and tﬁus they were imade under
threat; .éccordingly, not being voluntarily made, they are not admissiﬁlé in evidence
against the accused. |

" Lord Reid in his lead judgement put the issue emphatically as follows:>’
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I am of the opinion that it must be held that this threat of
prosecution was intended by the custom to apply and was
thought by Harz to apply on all these occasions, and that
this is a typical case of a suspected person being induced
by a threat to make incriminating admission. 1 think that it

_is clear that Harz would not have made these admission if
he had not been told that he must answer the officers
question there and then and that if he refused he would
be prosecuted.

Lord Reid further observed that %.
“1t is said that if the threat ... which induced the statement related to the
charge or contemnplated charge against the accused, the statement is not

admissible, but that if it related to something else the statement is
admissible™.

As obtainable in respect of inducement or promise, the slightest level of threat to
the peern of the accused would be sufficient for the purpose of full application of the
provision of §.28 of the Act™. C

There was no surprise therefore that the Supreme Court in he case of Queen Vs

Baba Haske.”® held the threat of 'a village head that his-j;silbject"\'wdu‘ld be goaled-
imprisoned if there is no confessipﬁ of the crime. The subsequent confession by the
accused was held involumtary as it was as a result of a clear threat from the village head
and therefore wrongly admitted and consequently, the conviction was revefsed.

It is important to note that the use of threat for the purpose of confession is not
only restricted to the person of the accused, it also extend to some one close to the
accused. Where someone close to him would be threaten if he did not confess, such

! ' ' ' : vt '

confession is inadmissible in evidence against the accused. .

In the case of R Vs Middletonél. the accused was threatened with !hc fact that if

he did not make the confession Mrs. B. whom he is going out with would hence be kept
in custody. And her children would hence go into care. He was convicted based on the

confession he made. The Court of Appeal reversed the decision and held the confession
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inadmissible in evidence and that bthc fact that the threat was not to the person of the
accused was irrelevant and provided that it was 10 someone close to the accused was
sufficient. The reception of the confession by the trial court was also held to be unfair to
the accused. |

However, the fact that an accused was frightened, sobbing and later became -
hysterical and made confession because of the justifiable manner of arrest by a Police
officer, for example the use of gun did not render the confession involuntary. Such a
confession is voluntary and admissible in evidence against the accused. This was the
positicﬁ in the case of R Vs Iseguilla™. But Lord Widgery L. J.%°, stated P —
under which such procedure could render the confession inadmissible and involuntary as
follows:

“... that under the existing law the exclusion of a confession as a matter
of law because it is not voluntary is always related to some conduct on the
part of authority which is improper or unjustified”.

The provision of S. 28 of the Act did not envisaged or make provision for threat
of harm by metaphysical means. This kind of threat is not sufficient to render a
confession involuntary and inadmissible in evidence.

There is no confession therefore when the West African Court of Appeal bluntly
refused such a plea of an accused in R Vs Ebong® where the fear of “juju” was invoked
by the village head and that the person responsible for the murder would go mad if he did
not confess. Thereafter, the appellant made the confession upon which he was
subsequently convicted. The court refused the plea of the appellant that it was
involuntary and the court went further to make it clear that such a belief of metaphysical

means has no place in our law.

) ‘ y 1
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323 Confession Made After Inducement. Threat or Promise have been Fully Removed

! t

.Confession made after inducement, threat or promise l-nade to the accused person
had been fully removed would be admissible in evidence -against ﬂlg_:_ maker. The
confession here is dceméd to be vo.luntary and admissible in evidence under the
provision of §.30 of the Evidence Act which providence as follows:

“If such a confession és is referred to in section 23 is made after the
© impression caused by any such inducement threat or promise has in the
opinion of the court been fully removed it is relevant”.

This rule is also discretionarf as it is left entirely to the opinion of the court. But
the ﬁm&amental principle at the root of this provision is the.h fact that the Judge after due .
considération of the circﬁmstanceé of fhe case comes to the conclusion that the
inducement, threat or promise had dissipated at the time of the_: second confession. And
where ‘&le reverse is the ca.'se. the cdnfession would be held ih’admissii;le m evidence and
- stilf comes under the provision of 8.28 of the Act .In the case of R V Smith® a soldier
Was staﬁbed in a fight, immediately after the episode a regimental sergeant major put his
men on parade saying that he would keep them theré until he learﬁt who had been
involved in the fighting. After the accused confessed t6 the commission of the offence.
The accused Jater made another confession .10 a ';ergeant -of the special investigation
branch, The court in its judgement held that the appellant, accused first cqnfession to the
regimental Sergeant Major x#as inadmissible as having been induced bv a threat, but that
his subsequent confess;iou to the Sergeant of the special investigation branch was

admissible as at that time the effect of the original threat had been dissipated. In this
case, there was sufficient time for the threat to be fully removed.

The Nigerian Supreme Court settled the issue in the case of Queen V Baba

Haske®®,



where an earfier confession was made to a village head after the accused had been
threatened with imprisonment by the village head. And thereafter made another
confession to the police. The Supreme Court heid that beth confession were inadmissibie

and that the second confession could not also be admitted as the threat had not been fully

[} ' ]

removed and dissipated.

The case of State V_Mati Audu present a straight__.forward. and more glaring.
example. In this case the i-ippellal‘lt‘ was taken to an anﬁy baﬁack where he was beaten
and was returned later to the police station. While still suffering from his injuries without
medical attention, he was cautioned and made the confession to the police. The court
held that as ét the time the appeliant was suffering from the injury sustained as a result of
the beating the threat had not been dissipated. Therefore, the confession is involuntary
and in;;imissible, _ |

"The Supreme Courtlh‘ad shown-its displeas;ure to this practice particularly by the
police and military personl-lels;. This was made clear in the case of Ishiyaky Mchammed

V Kano Native Authority 8. the Supreme Court afier hitting"hard on the imlice and the

. military personnel for the disregard for due process of law and went further to observe
that admitting the confession in that kind of circumstance would amount to an injustice
to the accused,

At this juncmre,.before concluding tﬁe discussidn on an involuntary confession it
is necessary to take a critical look at the entire provision of .28 of the Act. Various
requirgments and the vitiating elemen;[s had been considered. I-lm:_\J are these factors
tenable at law and keeping within the dictates of justice of the cases at hand is another
questionl which had bee;l subjected to a lot of controversy. ' A T

The requirement that the inducement, threat or promise under the provision of

$.28 must bear reference to the charge against the accused is prejudicial to the accused
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and untealistic particularly in the Twenty first century legal system. This is an undue vse
of legal Jargons, which makes the provision of the law very difficult to comprehend
particularly to the layman.

Lord Reid in the case of Custom and Excise Commissioner Vs Harzand and

Power®®. Had no difficulty in showing his disapproval for the complete application of
this principle. He said emphatically that there should be distinction of circumstances
under which it would operate. And despite its application in the above case he indirectly
condel;lned the principle vehemently. | L
| Therefore, this leac__ls._us 1o the fact where the iriduceplent, th;ea‘-t.q_r promise did
not relate to the charge, it would be admissible against thé accused. |
The provision of $.28 of the Act is subjected to undue technicalities. This undue
techniéal consideration does not mean well for typical Nigeria setting. A good example

is the kind of situation in the case of R V Ebongif where the societal fear and values

were rejected and relegated at the expense of the received English law.

33 Rationales for the Inadmissibility of an Involuntary Confession
! T ‘ r !

- Voluntariness of a confession is the basis for its é.dmissibility in evidence against
the rﬁaker. This ié the"fundament.all principle in- admitting confession. The courts are
sometimes faced with the pfoblems of i.nvoluntary confession and what to do with them.
Deﬁnitely; after proper examination. they are rejected as inadmissible in evidence.

This | last sub-topic shall be. the consideration of | the rationale for the
inadmissibility of an involuntary confession.

Firstly, one of the rationales for the inadmissibility of invéluntary confession is
the desirability to discourage improper police methods. It is.a known fact that the police
are fuliy in :chargc of Icfin_linal invésti’gation ahd in some Iilistancesé progecution at the

lower courts,
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In practice, it is their habit to obtain evidence by whatever means against the
accused, including the use of threat, torture, and unlawful detention and without due
regard to due process of the law. These unholy methods are used in securing confessional
statement from suspects.

In an attempt to discourage this Kind of practice by the police, the courts without
hesitation normally hold the confession obtained in this kind of situation to be
involuntary and inadmissible in evidence”.

Niki Tobi in adding weight to the above discussion has this to say:”.

The successive searching questions, the enticing and
seasoned tactics, the open physical confrontations and the
like. emanating from some Zealous Police personnel affect

' the mental orientation of the accused and coupled with the;

psychology of the interrogation room. as it affect the
accused, he is compelled to make a statement which may
not be voluntary. To him there is apparently no alternative. _

Another rationale for the inadmissibility of involuntary confession is to make
sure that justice is done to the accused. The courts even made it clear that it should be for
both the accused and the prosecution. It is fundamental that justice should be either way
in a criminal trial. An accused. no matter the gravious nature of the charge against him
deserves justice to his case. Any unfavourable reversal would amount to an injustice to
the accused.

The Supreme Court in the case of Alhaji Isivaku Mohammed Vs Kano Native
Authority * put the issue clearly as follows:

“It can not be said that justice was done to an accused person whose
statement was admitted in evidence and relied on by Upper Area Court,

when that statement was made afier he had been taken to an army barrack
from the police charge office and there beaten up by soldiers™.

The courts held that the protection of the accused in a criminal trial is important

and necessary. Therefore, involuntary confession would be inadmissible in order to -



protect an accused. Nnaemeka Agu J.S.C (as he then was) puts the issue bluntly as
follows: ™
After all, our rules about the form and condition for
admissibility of extra-judicial statement,... were designed
for the protection of accused persons from having such
statement which not voluntary, or where necessary not
; . interpreted, or otherwisc not of . the making of an accuseq
person, or which where otherwise procuted by fraud,
inducement, threat, promise, intimidation or duress forsted
on him and used in evidence against him,

An involuntary confession would be rejected in evidence where its reception
would operate unfairly against the :alcc:usecl75 .

Statements induced by improper pressures are likely to be untrue. The courts had
displayed on numerous occasions that this issue would not be taken kindly from the
prosecution team. This rationale was emphatically stated as follows:

“Tt is not because the law is afraid of having truth elicited that these
| - confessions are excluded, but it is because the law is jealous of not having
the truth™™. '

The issue of a confession being entitled to credit is of importance in this
discussion. Where a confession is not entitled fo credit it would be rejected as
* inadmissible. " It can form the basis of conviction of an accused. The fact that it is not

entitled to credit makes it worthless before the court and deﬁnitely there would be no
8

basis for its reception in evidence. This rule was stated in one old case as follows:”

“*Confession are received in evidence or rejected as inadmissible, under a
consideration whether they are or are not entitle to credit™.

A coﬁfession would be exc!uded on the ground that it is unreliable. This rule is

|
t

very important in that the court must have considered the entire circumstance of the case.
This is- so because, it is the circumstance of the case that would. determine the
unreliability of the confessional statement. There 15 no need for the repetition of those

circumstances,
A g~
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In the American case of the people Vs Mc Mahon’”® Seldon J, in rejecting a
confession observed as follows:

“It is because it is in its nature unreliable, and not on account of any
impropriety in the manner of obtaining it, that the evidence is excluded”.

Niki Tobi’s likeness for the American jurispridence was a crucial factors for the
advancement of the “untrustworthy theory” as yet another rationale for the exclusion of

an involuntary confession *

. The untrustworthy theory was never scrutinise by the
Nigeria courts, .'

jIn Conclusion, from the forgoing, the issue of an irivoluntai'y confession ié as
contmvemal as the voluntary confession. The requrrement of S.28 of lhr. evidence Act
has been discussed. The nature and scope of the vmatmg elemcnts were dlscussed This
was done with particular reference to the making of the confessivr, the vitiating
. elements, that it must have been frorﬁ a person in authority, the supposition of gaining
advantage or avbiding evil, i.nstal'nccs of the vitiating elements and the rationales for the
- inadmissibility of ant involuntary oonfcssion was discussed.

"'I'he next 'Chapter shall discuss the procedure” of obtaining confessional.

statements. S . . i
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Chapter 4

4. | PROCEDURE FOR OBTAINING CONFESSION

This Chapter shall deal with the significance of putting cautionary words to a
_ suspect: The purpose and importance of the Police standard form shall be discuss and
there will be a critical consideration of the importance of the fundamentalpre -irial rights

to silence and counsel to a suspect undergoing Police interrogation.

41  Caution To Suspect.

The history and practice of cautioning a suspect dates back to the history of the
Police force itself which date back to more than a century ago. Steer observed that: ’

“Although the Police have apparently cautioned of offenders since the
creation of organised Police force...”

‘This goes to show that cautioning of suspects is not a new procedure before

obtaining the confession of a suspect. Caution is another relevant factor in the reception

¥ !

and admissibility of a confessional statement made by an acéused. It goes to strengthen
and or weaken the case of the ﬁrose.cution particularly where the confessignal statement
is sought to be “attacked”. |

Neither, the Evidence Acf, the Judges® Ruales nor the Criminal Procedure
(Statements to police officers) Rules 1960 applicable to the Northern States® defined
what js a caution but only made provision as to how an accused shall be cautioned before
his statement is taken down in writing by the investigating police officer.

Before a general discussion of the significance of caution to a suspect it is
necesséry to state the Judges’ Ruleé and the Criminal Prqcédurc (Srtateimerit to Police
officers) Rules, 1960. It is worth mentioning here that-thesc:_ rules are substantially the

same except for a few provisions not: applicable in the Judges Rules® which made it



mandatory that all statement taken against an accused or suspect must comply with the

rules before it can be admitted in Evidence’.

The judges Rules of 1964, which replaced that of 1912, are brieﬂy as follows:

i. When a Potice officer is trying to discover whether or by whom, an offencé has
Been committed he is entitled to question any persoh, whether suspected or not,
‘from whom he thinks that useful information may be obtained:  ’

ii. As s00n as a po!icé officer has evidence, which would afford reasonable grounds
for suspecting that a pcrsori has committed an off&.;nce, he-. shall caution that
person or cause him to be cautioned before putting to him, any question, or
further question, relating to that offence. The Caution shall be in the following
terms:

“You are not obliged to say anything unless you wish to do so but
what you say may be put into writing and given in evidence”.

When after being cautioned a person is being questioned, or elect to make a
statemént, a..record shall be kept of the time and place at which aﬁy such question or
statement began and ended and of the person present.

iii.  Where a person is charged"lvith or informed that he may be proéecuted for an
offence he shall be caution in the following terms:
“Do you wish to say anything? You are not obliged to say anything uniess
_ you wish to do so but whatever you say will be taken down in writing and
may be given in evidence”,

It is only in exceptional cases that questions relating to the offence should be put
to the accused person after he has been charged or informed that he may be prosecuted.
Such question may be put where they are necessary for the purpose of preventing or
minimising harm or loss io some other person or to the ﬁublic or for clearing up an
ambiguity in a previous answer or statement. Before any such question are put to the

accused he should be cautioned in these terms.



. ' s
1 wish to put some question to you about the offence with
which you have been charged (or about the offence for
which you may be prosecuted) you are not obliged to
answer any of these questions but if vou do the question
and answer will be taken down in writing and may be
given in evidence.

Any question put and answers given relating to the offense must be
contemporaneously record in full and the record signed by that person or if he refuses by
the interrogating officer.

When such a person is being questioned, or clects to make a statement, a record
shall be kept of the time and place at which any question or Statemenht began and ended
and of the persons present.

iv. All written statement made after caution shall be taken in the following manner.
a If a person says that he wants to make a statement he shall be told

that it is intended to make a written record of what he said.
- He shall atways be asked whether he wishes to write down himself what he want
to say; if he says that he can not write or that he would like some one to write it for him,

a police officer may offfer to write the statement for him, if he accepts the offer the police

shall, before starting, ask the person making the statement to sign or make his mark to

the following: -
“T..., I wish to make a statement 1 wiunt some one to write down what I
say. | have been told that I need not say anything unless I wish to do so
and that whatever I say may be given in evidence”.
b. Whenever a Police officer writes the statement, he shall take down the
exact words spoken by the person making the statement, without putting
any question other than such as maybe needed to make the statement

coherent intelligible and relevant to the material matters. He shall not

* prompt him. - : v
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¢.  When the writing of a statement by a police officer is finished the person
- making it shall be asked to read it and to make any corrections, alterations
_ or addition he wishes. When.hc has finished reading it he sball be asked to
write and signﬂ or make his mark on the foliowing cértiﬂcate at the end of
. the statement.
“I have read the above statement and | have been told that I can
correct, alter or add anything ] wish. This statement is true. I have
made it of my own free will. '
d If the person who has made a statement refused 1o read it or to write the
above mention certificate at the end of it or to sign it. The senior ﬁolice
officer present shall record on the statement itself and in the presenice of °
the person who make it, what has_ happened. If the person making the
statement can not read, or refuses to read it,.tllle oﬂ']cé:r w!ho has taken it
.down shall read it over to him and asked or add any-t_]_ning; and to put his
signature or ﬁake his mark at the end. The Police officer shall then certify
* on the statement itself what he has done.
If. at any time after a person has been charged with, or has been informed that he
may Bc ﬁrosecuted for an offence, a police officer may wish to bring to the notice
of that person any written offence that has also been charged or informed that he
ﬁ'ray be prosecuted, he shall hand to that person a true copy of such written
!statement, but nothing shall be. said or done to invite any reply or comment. If
that person says ﬁlﬁt he would like to make a statement in reply, or start to say
something, he shall at once be cautioned or fur‘theféaﬁtionédl a.srprescribed by
Rule I (a).
Persons other than pblice of‘ficérs charged with the dﬁty of investigating offences

or charging offenders shall so far as may be practicable, comply with these Rules.
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There is no need restating the criminal procedure (Statement to Police Officer).
Rules 1960, its provisions are substantially the same with the Judges’ Rules.
As to the applicability of the Judges’ Rules in Nigeria, the West African Court of

Appeal has this to say in the case of R Vs Ugua_gwu and others™:

The so called Judges® rales which lay down inter alia that
persons in custody should not be questioned without the
usual caution being first administered are rules of cautlon
laid down by the judges in England as the procedure to be
followed in that highly civilised country, They should be
followed, Mutatis Mutandis, so far as is p0331ble and
practicable in' this gountry. But it would in our view be~
impossible and impracticable to acquire, in the case of
primitive and unintelligent accused positive evidence not
only that the necessary caution was given but also that it
had been wnderstood by them before statement voluntarily
made could be admitted in evidence. In England, if a
caution is administered the accused is presumed to have
understood it until contrary is shown.

In our opinion the same principle applies here. What is
essential in a case of this nature is that the court, before
admitting the evidence, should be satisfied that the
statement was really voluntary and was not prompted by
any promise, or inducement or threat or by actual violence.
When the court cannot be certain that the words of caution
were understood, the onus on the court is all-the heavier to
be fully satisfied that the statement was really made
voluntarily before adrmttmg it. .

—

There is no doubt from the above observation of the court, that the position of the
Judges’ Rules in Nigeria is directory one and not mandatory. The court further reiterated
the importance of voluntariness as the crucial element for the .admissibility of a
confessional statement and not the strict adherence to the technical requirement of
caution to a suspect.

‘The position of the Judges’ Rulés was further ctaborated by A T. Lawrence Iin
R Vs vision® as follows |

“These rules have not the force .c_)f law: They aré administrative

direction the observance of which the Police should enforce upon
their subordinate as tending to the fair administration of justice™.
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'"The above observation was further oonﬁnnéd in the c;._a'se of _[_{_yiF_‘_n_nmgi |

Therefore, the criterion for the admissibility of a coufe_:s;ional statement 1s not so
much the strict adherence t;:) t-hc rulés than the voluﬁtarinéss of the statémeﬂt._

What then would be the effect of a confessional statement by applying caution to

the suspect? The answer to the query was provided in the case of R Vs Vipmong® where

the court held that since the caution made to the accused person was an inducement to
speak, the confessional statement of the ac.cﬁsed was 1nadmissible in evidence against the
accuse&. |

*The Problem for. determination is when would a caution in the abeve case not be
regarded as vitiating the coﬁf¢ssion.

It is important to note that it is not the duty of the Police to get the accused or

suspect to say anything. This was clearly stated in the case of Onobu Vs 1. G. P° where
Hirley J. observed as follows:

When a person is under arrest on a criminal charge, it is not
the duty of the police to obtain evidence in the form of a
statement from him. It is their duty to record what he says
not their duty to get him to say anything. They are to take
his statement, that is to record it, but they are not to obtain
it, that is to get it out of him. They have no duty to obtain
anything from him, because he is not obliged to say
anything. To inform him of that, when he has been arrested
and charged, he is addressed in the words of the caution
prescribed by the Judges® Rules, words well known to the
. police and the court, he is told that he is not obliged to say.
anything unless he wishes to do so. The charge and the
caution are not put to the arrested person in order to elicit
from him something that may be evidence in the case,
whether against him or for him, but to give him an
opportunity to say for himseif whatever he may say while
at the same time leaving it upon to him not to say anything,
" The Judges” Rules were framed for the guidance of the
police, and this court will not say that is the duty of a police
officer to act in disregard of the rules, or that it is his doty
to obtain a statement from an arrested person when the
rules are so plainly designed to leave it open to the arrested
person {0 say nothing, and to prevent police officers from
) trying to get them to say anything.. -

¥ 1
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Any statement made in accordance with the rules should whenever possible be
taken down in writing and signed by the person making it after it has been read to him
and he has been invited to make any corrections he may wish.'°

rAs a. maftter of. law and goo.d practice therefore, the‘policer;lan {should ask the
accused or suspect as the case may be if he could write and 1f he wishes to write his own
statement himself, That is when the accused or suspect volunteers a statement, If the
suspect is an illiterate or does not want to write the statement himself, then there would
be nothing wrong if the police officer record the statement.”’

In the case of Ghuna V State'”, the court held compliance with S.12 (1) of the

criminal procedure code as sufficient even if the police did not give evidence in respect
of signiﬁg the statement in the open court.

'In the case of Udo Vs Police'” where it was held that a statement to the police
should, if possible, be wntten down or recorded in the language in which it was made,
but this‘.does not mean it is inadmissible by the mere failure to do soil.g.n-dyin the case of .
State Vs Adatu'® where it was held that although it is better that the statement of an
accused to the Police should be written down in the languagn‘; in which it was made, such
a statement is not inadmissible merely because it is written down in English and not in
the ianguage the suspect spoke. | |

In practice. after the confessional statement is recorded, both the suspect and tﬁe
statement are taken before a superior Poliq: officer for an endorsement. '

The superior is req‘uifed to read the confessional statement to the accused. The
accused wouid then confirm that it.lwas a voluntary statement correctly recorded and the

endorsement should reflect that.

In respect of this duty on the police, the Supreme Court observed and held in the

case of Ejinima Vs State'” as follows:
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The practice of taking an accused person and his statement

before a superior police officer for a confirmation that it

was his voluntary statement, although not a requirement of
any statute has been commended in many decided cases as

eminently fair to the accused. 1t is certainly a matter which

can be taken into account when considering what weight is

to be attached to such a statement. It strengthens any

gvidence 1o show that it was the voluntary statement of the

accused. The manner, form and grounds for the

administration of caution to a suspect or accused are stated

! under Rule2 and rule3 -of the Judges’ Rules'S. 4 of the

criminal procedure (Statement to police officer) Rules of
the Northern states also prescribed for the form the caution

should take which is similar and in line with Ruies 2 and 3,
of the Judges’ Rules: B

The Rules governing cautioh 10 a suspect, despite the fact that the courts regarded
these Rules as rules of administrative practice and convenience and not rule of law, it is
important in the administration of criminal justice not only in Nigeria but also in
countrig_s whgre the adversarial system of criminal justice is practice. The importance of -
cautioning of a suspect still goes o enhance the irnportanéc and levcﬂ_of criminal trial
particujlarly Where the voluntariness of a confessional statément of an accused ié in
question before the courts. It might not be a strong determinant but it may add some
weight 10 the totality of thé e\;idenc'e.before the court’®. |

| The administration of caution to a suspect is an important element in determining
the voluntariness of the confession,

Befo?‘e attempting a critique of this point it would not be out of place to consider
the guestiun: What is a “staterment — .under — caution” to a police officer or person in
authorifly “statement —under-caution” was defined as follows:'’

! * “This is a ﬁarrative account by the suspect dealing with the accusation,
supposedly composed by him wnaided and unprompted and some times

written out in his own hand, though more usually presented as having
been dictated to a Policeman™ .

KASHIM IBRAHIM usmna
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There is no doubt from this déﬁnition, that where the suspect’s confession is
obtaihed in the circumstance enumerated above, the épnfessinnal statement would be
presumed voluntary in the eye of the laﬁ and the courts. The definition further indicates
that the accused must have exerciséd his free will in making the confessional statement.
The qucstion of voluntariness or involuntariness would not and may not hamstring the
trial of the case particularly where recourse has to be made to trial within trial. This
wouid _s:horten the proceedings for both the prosecution and the defence.

Caution to .a suspect puts him on guard as to what to.lsay to the Police or what not
to say. FNo one can strongly object to this. The guilty person _nfay be on his guard alreédy.
The person whether innocent or blameworthy would be prepared as to what to say to the
interrogating Police officer téking down the confessional statement. In other-words, the
- accused would be on the alert.

This issue was clearly stated by D. Wolchover as follow:'™,

“In such a case he is conscious of his guilt and no illusion as to the

seriousness of his position when approached and questioned by a police

man on the subject of the crime. His mind will be fully on the alert in any
case...”
Ther¢ is no doubt that this would eﬁable the suspect or innocent person to clearly

! :
put his own side of the story before the police.

; !

Cautioning of a suspect serves to remind the suspect of the rights he possesses at
common law particularly the right t;a remain silent and to somé extend right to counsel. It
is worth mentioning here that these i-ights have been constitutionally quarranteed.’®

The suspect is teminded that hé need not say anything, and he is reminded at an
earlier stage- than formerly. Hardened, res-olute criminals and majority of the citizenry
particularly in a counfry with a high level of litcracy know this, But in a developing

country like Nigeria with a high level of illiteracy, majority of the citizenry may not

know this. Even some members of the police force may not even know this issue.
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It is important to note that default in reminding the accused of the rights, may not
have any adverse effect on the confession. |

Lord Diplock in the case of R Vs Hali" puts the issue clearly as follows:

The 'céutmon merely serves to remind the accused of
a.right which he already possesses at common law.

The fact that in a particular case he has not bezn-
reminded of it i no ground for inferring that his
silence was not in exercise of that right but was an
acknowledgement of the truth of the accusation.

Cautioning of a suspect puts it to the suspect that he shall or may be prosecuted
by the authority concerned with the matter against him. This is so bCCéﬂJSC if a person is
arrested, cauficmed and told the grounds of his arrest surely he has been told that he may '
be prosecuted for that offence under enquiry. |

! , ; '

.Furthcnnore, cautioning of a sﬁspect not only serves to inform the suspect the
nature of the allegation against hlm It serves to mform the. suspect of the grounds on
which he w111 be prosecuted and on the other hand gives hlm the opportunity 1o prepare
for his defense since he is conversant with the nature of the allegation against him.

Cautioning of a suspect stimulates the search for independent evidence by the
prosecution .or by whoever is responsible for the prosecution of the suspect, This is so
because_ the suspect is reminded of his rights ot_' either maintaining silence, that is he is
not obiiged to say anything at his interrogation and even it; he wish to say anything he
might do that after consultfltion with the legal prasI:titioner of his cholice and so on. This
will in'_tum prepare the prosecution and put him upon the task of establishing his case
- well against the suspect. . ‘ o
The impoﬁance of producing independent evidence against the accused cannot be

- over empbasized. The more cogent the evidence available against the accused the better

the chances of securing a conviction against him.
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This practice can be said to strengthen the constitutional provision of
presumption of innocence against or in favour of the suspect and that whoever is alleging
the commission of a crime against any body should prove his case beyond reasonable
doubt. That is the intention and spirit of 5.138 and 141 of the Evidence Act.

The cautioning of a suspect also discourages shoddy police practice and methods.
This is, so because since they are aware of the fact that .the suspect has fo be cantioned
and can not be forced to say.anyﬂﬁng against his wish, hence, adequate investigation of
the case will be conducted by the Police according to due process. In practice, whether
this is obtainable is another issue entirely. Where the Police has made up its mind that
the suspect commitied the crime alleged they may not follow laid dovn procedure but
obtain the evidence through extra-legal means.

Cautioning of a suspect can also be said to compensate for the greater use of
facilities and resource at the disposal of the prosecution. T_his is so where the facilities
are used for massive independent evidence. This statement can only be realistic where
there a;'e fac.ilities and resources at the disposa.l of the p01icc‘or the I;rosr!:cution. This is
unrealistic in &e present Nigerian situation where there is acute shortage__of manpower
and necessary facilities fdr the séarch of independenf evidence against the suspect,
particularly in respect of forensic and other scientific evidence.

Failure to administer caution to a suspect and non-notification that he has right to
remain silent and that he need not say anything would be a breach of due process and
would constitute a violation of a fundamental right of the suspect in a free society.

in surnming up this discussion, it is necessary to highlight the pitfalls of the rules
governing caution to a suspect and the cautionary process itself. v

In the exercise ._ of- the court’s discretion to exclut.ie a statement taken down

without caution, two points féquire ‘consideration. In the first place. the statement may be
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excludbd where there is nb custody in the stricf sense and secondly, 'the court may
exercise its discretion with due regard to the general circumsltance of the case®™. This
arguméﬁt however logical does rot lay down any rules or grouﬁds.t;pon which a
statement without caution may be excluded.

The Judges Rules and the existing judicial authorities leave no doubt that any
person whether he be a “suspect or not” may be questidned without a caution being
administcred, with a view to obtaining useful information, when an officer is
endeavouring to discover the perpeirator of a crime under investigation.

; What this means is that anybedy at anytime can be questioned without the usual

caution. Then what is the importance of caution to the suspect?

42  Police Standard Form

The Police Standard form has some relevance to confessional statement made by
an accused person. It can be said to be more of a directional procedure prescribed for
police officers in taking down confessional statements. It is not a mandatory procedure

for the police to comply with.

In the Supreme Court case of David Obue V The State®' the court, in endoréing
the practice or procedure adopted by the police in respect of confessional statements has

this to say.

We wish to observe that where the court is expected to
attach some weight to a confessional statement purported
to have been confirmed should be followed. The reason
for this is obvious because the question set out in the
standard form were deliberately intended to test whether
the accused made the confession alleged or not to the
recording officer.

It is.important' to note at this juncture that the standard form is a form with
questions to be filled and answered by the accused person. The standard form is

recommend t0 enable proper regulation of the process of obtaining confessional
! ’ . . . ! :
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statement aﬁd té ensure that confessional statements are not obtained by over-zealous
police officers through unfair means and methods.
I:I‘he provision of the Evidence Act or that of any other Act does not make the use
of this'form mandatory nor provide for penalty or.sanction for non-compliance with the
standard form. o | |
I;['he purpose of the standard form may be dlcduoed to be as folléws: K
‘a) . It is meant to determine whether or not the accused person was cautioned
by the person or whoevér arrested and charged him o court.

bj " Tt is also meant to determine whether after the caution, the accused made a
statement. | |

c) It is also meant to detennine_whether the accused signéd or thumbprint on

| the statement. . ' o C

d) It would also determine whether the statement was voluntarily made.

e) Thereaﬂér, the statement would be read 1o tl_;e’ suspéct and he is asked
whether it represents what he said to the police officer.

f) It would also determine whether the accused has any other thing to say or
to alter what he had said in the statement.

g Where the accused is an illiterate, an imerpreter who attests to it interprets
the questions to him.

It is lmportant to further emphasised that | in the case of Samuel Ogs:ve]e V _the

!
State. the fact that the standard form was not used was held by the 3upreme Court not

to be fatal to the case. It was further held that whether the form was filled or not it is
irrelevant to the proceedings providc:d'that the confessional statement was voluntarily

made to the receiving police officer. And that it was relevant only to the issue of the

weight to be attached to the statement.
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This principle was reaffirmed in the case of Adamu V A. G. Bendel State™. In

this case the appellant retracted his confessional statement claiming that he did not make
the statement. The court of Appeal held that since the standard form was not used by the
superior police officer the benefit of that error or omission must be accorded to the
accused. This can be said to be in line with the fundamental principle of criminal law
and procedure. That is resolving any lapse, ambiguity or doubt in favour of the accused
person. The importance and purpose of the standard form was enumerated in the

Supreme Court case of David Obue V the State * as follows:

It is not disputed that there is a standard form which a
superior police officer has to fill when an accused person is
brought before him with a confessional statement for the
purpose of confirmation or otherwise. Certain questions are
inserted in the form, which are to be put to an accused
person, and his answers recorded, but this was not done in
the case of exhibit *“H’. The D.S.P. only wrote out in red ink
on the side of the remarks of the 3rd prosecution witness
that the accused had confirmed the statement as correct.
This is not satisfactory. The question in the form and the
answers when obtained might have lent weight to such
confirmation. We wish to observed that where the court is
expected to attach some weight to a confessional statement
purported to have been confirmed before a superior police
officer the laid down procedure for such confirmation
should be followed.
The reason for this is obvious because the questions set out
in the standard form were deliberately intended to test
whether the accused made the confession alleged or not to
the superior police officer. It is also essential that the
superior police officer should be satisfied that the accused
person understands the language used by him. It is because
of the weight that will be attached to a confessional
statement confirmed by an accused person before an
independent and responsible person, namely a superior
police officer that care should be taken that the laid down
procedure is strictly followed. The weight to be attached to
the evidence on confirmation of such confessional statement
will depend to some extend on whether there had been
. compliance with the provision of the standard form. It js
peculiarly necessary where the confessional statement is the
main proof of the prosecution’s case.
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4.3  Pretrial Right To Silence Aﬁd Counsel To A Suspect f

l.Thf:r(.e is no doubtlthat in the area of reception of .cionfessi(i)nal 'statemcnt cﬁ' a
suspect, the role and importance of pretrial rights to silence and coun_s_ql can not be over-
emphasized. At this stage, .when inve’stigalion is in prdcess- though almost cofnpleted,
the first thing to do is to inform the suspect of these rights and ava_il him the opportunity
of benefiting and utilizing these rights,

These benefits entail that the suspéct or accused as the case may be has the right
to remain silent and refuse to s;mswe'r police questions. He also has the right to consult
his cour:lsel before questioning and throughout the period of questioning by the police or-

whoever is responsible for the prosecution of the sﬁspect. These rights shall be discussed

separately.

43.1 Right To Silence

From the onset, in discussiﬁg a suspect’s pre-trial right of silence it is necessary
- to make some observations concerning this right.

.'Righ_tl tolsilence isa coﬁmon feature of the constitution of various countries of

the world. It is in line with well-known principle of law that any person suspected of .
commit;ing #'crime shall be presumed to be innocent until the contrary is proved. Right
to silence and privilege against self-incriminating.statements‘ can be'said to be one and
the same. Thus it has been argued that statutory interference with the privilege against
sclf-inn:lrhninétion is almost as old as the right to si.lcnce.zs s |

In practice, it would appear that suspects hardly enjoy these right to silence in the
course of police investigation particularly where they are bent on securing information
that may be used adversely against the accused.

The nature, scope and position of the right to silence is an issue which for

centuries has presented enormous legal problems both to lawyers and jurist. As to what

} . s ! , . ' '



constitutes right to silence, Lord Mustill in Smith V Director of Serious Frg_tlc_l,zﬁ

explained that the right to silence did not denote or refer to any single right but referred
to it as a desperate group of immunities which differs in origin and dimension. He
identified them as follows: - |

' .
(1A general immunity, posscssed by all persons and bOdlcs

from being compelied on pain of punishment to answer
questions posed by other persons and bodies; (2) a general
immunity, possessed by all persons und bodies from being
compeiled on pain of punishment to answer question the
answer to which may incriminate them; (3} a specific
immunity, possessed by all persons under suspicion of
criminal responsibility whilst being interviewed by police
officer or others in similar position of authority, from being
compelled on punishment to answer question of any
kind;... :

Here, it is necessary to examine the constitutional provisions regarding a
suspect’s right to remain silent while undergoing interrogation and investigation.

18.35(2) of the 1999 Constitution provides as follows: . Co

“Any person who is arrested or detained shall have the right to remain
silent or avoid answering any question until after consultatlon with a legal
practitioner or any other person of his own choice™.

It is important to emphasize that this constitutional provision applies to a suspect
who is arrested or detained. This constitutional guarantee iflustrates the importance of
the right to silence o a suspect. A suspect under interrogation has the right to silence
and cannot be subjected to any form of compulsion for the purpose of obtaining
information or evidence, which might be used against him in the subsequent trial.

It should be stressed, though that the constitutional aLd other statutory support for

!
competence and compellibility of witness are provided by our law.>’ The problem and
issues associated with a legal system which seeks 1o compel an aceused or suspect to

give evidence thus diminishes the right to silence has been considered by Wigmore who

has this to say:*,
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Any system of administration, which permits -the
prosecution to trust habitually to compulsory disclosure as
a source of proof must itself suffer morally thereby. The
inclination develops to rely mainly, upon such evidence,
and to be satisfied with an incomplete investigation of other
sources. The exercise of the former to extract answer begets
8 forgetfulness of the just limitation of that former. Thus
the legitimate use grows into unjust abuse; ultimately the
innocent are jeopardized by the encroachment of a bad
system.

From the foregoing observation of the learned author, it would not be in line with

commén sense and the dictates of justice even without constititional provision to subject
a suspect to an unjust method simply because the prosecution wants to obtain some
evidence against him and for the purpose of him incriminating himself,
S. 35(3) of the constitution further provides that a person arrested or detained
_ shall be informed in writing within 24 hours of the fact and grounds for his arrest or
detention. The Judges rules can be said to fit in with this provision of the constitution
which further strengthens the submission that the suspect would come to know of the
_ reasons he is or was detained and this would definitely put him on his guard,

| The constitutional provision and the importance of right to silence, goes further to
strengthen the requirement that the prosecution must prové its case beyond reasonable
doubt. And not the duty of the suspect to furnish the prosecutipﬁ with evidence, which he
will use in the conviction of the suspect.

The right to silence is the statutory assertion of the fundamental principle that the
prosecution must prove their case and that no obligation lies upon the accused to prove
his inpocence.

The right to silence provided in favour of the suspect or accused is another way
of protecting the dignity of human person and his right to personal liberty under the law.

t ' _ ' . - 1 i
This is so because a man can not be force to say what he does not mean to say. It is

it S
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intend that the exercise of this right will discourage police use of unorthodox method to

make a suspect “talk”. Degrading and inhuman torture cannot be used to make him talk

! . . N f :
when he would have otherwise kept silent. The privilege can be said to protect the

. . - 9
‘conscience and dignity of man™?.

o

Inspite of the salutary objective of this constitutional safeguard, it is doubtful

whether in reality it has imparted positively to the benefit of suspects undergoing

* interrogation for criminal charges. There are numerous recorded and unrecorded

allegations ;.:)art.icu]arly. against the po]i.t.:e force for using degrading and inhuman
methods for the purpose of securing confessional statements against suspects particularly
where filcrc are a lot of interest in tfle case and where there is an “order from abave”.

It has frequently bégn pointed out that the right to silence and the privilege
against self-incrim inatiqn i's rooted in history and is the ratidnale underlyiﬁg the rejection
of impfﬁperly obtained confession®. On the othef hand, the courts l;s;vé also expressed
reservations about the restrictive rule preventing Judges from cqmmen_ting on the failure

' of suspect to answer police question before trial®'.

The basic important issue here for consideration is the conflict between the

exercise of the right to silence and .the need to se.cure information in order to convict
those responsible for cri;ninal offence.

]It is worth mentioning that thcré.is no general duty 10 act as a v!vitness of trath
towards any official or privzite individual by a suspect. This is a well-known principle
both atthe common law and by the constitution. |

The right to silcncg: has also béen described as one of the great landmarks in

man’s struggle to make himself civilized. Frankfurster J.** puts the issue as follow:

“... An expression of one of the fundamental decencies in this

relation we have developed between government and man”
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Th;e right to silence of a Su’s.pect removes one obstacles that prevents witnesses
from coming forward to give information or testify during trials. The benefit of this
safeguard has however been seriously doubted™.

One reason for this is that, because of peopies” fear of police station, suspects and
even witﬂesses may be nervous and where they are comp.l.el to give evidence may be
incohe;cnt and give false evidence. Therefore, any factor that removes their fear is likel y
to makg. their evidence more valuab".le and reliébl_e._

Similarly, the rightlto. silenéé can be said to redube tﬁé risk of perjury, This is so
- because whenever and wherever the claim to the right is strictly upheld, the urge towards

: telling. lies is greatly reduced if not completely eradicated.

432, Pre-Trial Right to Counsel

The pre-trial right to counsel is another important safeguard to fair trial and fair
hearing it can be said to begin from when a suspect is taken into custody on an allcgation.
of the .rcommission of a crime or an dffence. Frotn that molment, a: susrpec’t should be
given every reasonable 0pp0r_tur1ity,ttl) exercise this right.

It is an important cbnstitmic;nal provision, in fact-, it 1s a ﬁmdamentél right 1o the
~ suspect or accused as the case may be who is allege to have committed a crime. The
suspect has every right to be represented by counsel in the course of police interrogation
or interrogation by a person in authority. The right to counsel involves fair hearing and a
- wider right to fair trial as a whole. It is important to note that a man cannot be
condemlned unheard, the consequence of such an action can be very grievous and
harmfull to the case of the prosecution. Every suspéct must be afforded arl opportunity to
be heard. That is, to state his side of the story or exercise his right to silence and right to

his counsel.
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-This would afford thé.invcsﬁgating authorities, the police or person in authority
the opportunity to decide in the course of their investigation-and applying the
“reasonableness test” whéther a prime facie case has been made against a suspect to
~ warrant his prosecution in a court of law.

The fact that the J udges’ Rule§ of 1964 was dcclared.to be an administrative
guideline is not in doubt but the preamble to the.Rules make provision for and state that
they do not affect the principle of right to counsel. The preamble was emphatic about it
as follows™*. |

" Every person . at any state of an investigation (by pdliceﬁ

should be able to communicate and to consult privately
with a solicitor. This is so even if he is in custody provided
that in such a case no unreasonable delay or-hindrance is-
caused to the process of investigation or the administration
of justice by his doing so.

The proviso to the Rules should be accepted with mixed feelings and can be seen
as an attempt by the legislature to satisfy the requirement of right to counsel and at the
same time satisfy the need for quick and effective dispensation of justice.

The provision of the 1979 constitution and that of 1999 constitution in respect of

the right to counsel is one and the same. It i3 a mere reproduction of the section.

S. 36 (6) (c) of the 1999 constitution provides as follows:

“Every person who is charged with a criminal offence shall be entitled to
defend himself in person or by legal practitioner of his own choice”.

Without doubt this constitutional provision gives every person charged
with a criminal offence the right to counsel. It is important to note that these
provisions have not been subjected to proper interpretation as to whether the right
avails a suspect in the course of police interrogation. Nevertheless, it can be said

that every person charged with a crime possesses such a right.
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S. 35 (2) of the 1999 constitution comes in handy to strengthén the position that
the right is intended for “every person”™ particularly suspects undergoing interrogation by |
the police or by other persons in authori'ty. | |

| . . i

This appears to be the case siﬁce any person who is detained c)r! arrested, shall
have the right to remain silent until after consultation with a- legal practitioner or any
other person of his choice. The bprov'ision of 8. 35 (2) of the 1999 cﬁnstitution is
obviously more elaborate and havihg taken care of the pre-trial right to counsel of the
suspect.

The importance of right to counsél has different dimensions. Its importance can
be equated .with the enti.re liberty and survival of mankind. In fact, it is an indispensable
safeguafd for freedom and justice under the law.

'A man no matter h.o,w learned- he might be has a crucial need for a counsel to
represent him and adequately brief him on what to say in the course of police
interroéétion or by personi in authdrity, especially, in this pfésent agé where all sort of
. tricks and deceptions are used for the purpose of obtaining evidence for the purpose of
convicting the suspect when he eventually goes to trial. The suspect may not be in a
position to take care of this situation. Therefore,.the presence of counsel is of great
importan_ce.. |

In a largely illiterate sociét)), such as ours there is compelling need for counsel to
represgnt a suspect. In fact it is a necessity. Even in developed societies where the rate of
literacy can be said to be hiéh, the inteiligenf lay man may not be conversant with the
rules of procedure, sciénce of law and particularly the provision of the Evidence Act as

applicable.to the interrogation which he is undergoing. |
The maxim that ignorance of the law is not a defense does .not improve the lot of

a suspect. Therefore, there is every reason for a counsel to represent a suspect for a
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proper and effective representation in the course of interrogation and any subsequent
proceeding that may be initiated against him.
A professional shoutd be allowed to take charge of the situation. He would be in

a better position to adopt and use ail legal techniques at his disposal for proper and

effective representation of a suspect. Idoko J. (as he then was) in Uzodima V C op,”
summarised the above discussion as follows: |

r The need to have couﬁsel to defend one st‘ems ﬁ'c;m Eli

number of factors: the accused may be incapable of
adequately making his own defense because of ignorance,
illiteracy, feebleminded-ness, anxiety or fear or just for the’
simple logic that the doctor who has a sickness may not be
the best healer of himself.

Every interrogation of a Suspeci by the police or pg;rson in authority carries the
potential for‘ confrontation between the suspect and the interviewing officers. This may
arise where the interrogators who are desperate to obtain incriminating or harmful
: evidcnée against the suspect threaten him. The position and role of the solicitor here is to
reconcile the'.ﬁmction and duties of the interrogatiﬁg officers and the ‘maihtenance of the
rights of the suspect in ‘thcl course of interrogation. Therefore, the solicitor must be alert
to the need to intervene firmly and ef’feem}ely if and when the situation demands.

“Inefficiency” of counsel in.the discharge of these duties may pose a problem to
~ the optimal enjoyment of th.is right by a suspect. A solicitor must ensure that the suspect
satisfactorily states his case to his interrogator. The solicitor is there to ensure protection
of the intere;st of his client, which is para:ﬁount to any other interest.

‘Voluntariness of a confessional statement s as important as the admissibility of
the stafemernit. Where the confessional statement is not volun;ajy, it }mu!d definitely be

inadmissible in evidence. The availability of a counsel when a statement is to be taken

down goes to solve a lot.of problems for both the presecution and the defense.
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Controyersies éind disputes as to thelcontent and voluntariness Dt; the statement are
minimised if not eradicated éltogether. On this issue, Kelly J. A. in R Vs Logue:,36 has
this to say :
“The availability of the. advice of counsel to an accused before giving
statement could be cogent evidence as to the voluntary nature of the

statement”.

In R Vs Emele.” the accused was charged with having murdered her husband.

The evidence showed that on the second day of her detention she had asked to see her
solicitor but this was refused at the time. She was held for one more night, and on the
next morning she made a number of declarations, including one to a neighbour. The trial
r : - _ ‘ o
judge refused to admit them. The Canadian Court of Appeal in upholding the trial
Judge’s judgement further observed as follows:
After alt the question he had to determine was not what
would have happened if the respondent had been permitted
to see her solicitor but whether the statement alleged to
have been made by her were voluntary. The fact that her
~ request was ignored was, in our opinion but one of a
- number of circumstance requiring consideration in
determining that question. '
The presence of counsel in the course of police interrogation and the right to

counsel allow the observance of due process of law. There is no doubt that where a

solicitdr is present he would insist on compliance with the due procéss of law and

procedure. t .

Ifn R Vs liialllr:geer3 ® the accused was charged with ﬁn:]awﬁJll. i)rf-:aj-cing, entering
and theft. This was made known to him when he was to be arrested. His request to
consult and seek legal advice from his counsel was turmed ﬁown because the constable
“had driven' 130 miles to get a statement”. The accused pleaded guilty (he was not
represented at the time) but later appealed against the. conviction and sentence. In the
Court of Appeal Freedman 1. A. observed as foliows.:

! : . i : S !
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“A spectacle of a police officer willfully, and alas successfully
frustrating the due process of law. What the constable did was
wrong and unjustifiable, and his conduct cannot receive the
sanction of the court”.

The appeal was consequently allowed and retrial ordéred.

'In concluding the'.discussidn on this riéht, a sit_u'ation where a suspect is
deliberately refused access to his counsel is a clear violation qf the suspects fundamental
and con.stitutiﬁnal right to 66 represented by legal practitioner of his m;vn ch;)ice. -

From the forgoing, the status of cautioning of a suspect was discussed. The
relevance and legal implication of strict adherence or otherwise of the Judges’ Rules was
also highlighted. The purpose and importance of the poiioe standard form was also
discussed and finally the importance of the pre-trial rights to counsel and silence was
abundantly enumerated.

The last Chapter shall summarise, observed inadequacies earlier, discussed and

suggest ways of amending and correcting these inadequacics.
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Chapter §
5. | CONCLUSION
5.1 | Summary

The meaning of confession as defined by the Act and other legal commentators
were critically considered. The controversy surrounding th;e purpose and extent of the
cleﬁnitiion of confession was also considered. Whether the di__sﬁnction iae'm:een confession
and adrrlission hag any practical effect in the administration qf,crimir_}al Justice was also
considered. It is submittea tilat if .anjf'such distinotion.exist' is more of an int-eilectuaI
exercise than having a practical value in criminal trials. The specific nature a confession
should take had been discussed. The position of persons that can make confession had
been seen. T;Ile legal consequence of a confession made_: by another person to the charge
had been critically discussed. |

':l“he requirement of Section 27 (2) of the Act, which deals with voluntariness as
the basis of admissibility of _confess‘ion had been '-Critically discussed. The basis of and
reliance on free will, freé state of mind of a suspect an& the voluntary nature of a
confessional statement ﬁadfaISO been discussed. | |

The scope of section 27 (2} of the Evidence Act was critically discussed and
various. instance covered by section 27 (2) were cloguently highlighted. Judicial
determination of voluntariness of confessional statement particularly with regards to the
fact that whether or not voluntariness is an independent tests in determination of a
confession had been critically discussed .

.Chap,tcr three deals with the ﬁaiﬁ body of this thesis in the! form of legal
exposiﬁon of the requiremen;c of Section 28 of thé Evidence Act. Particular reference to
the nature and scope of the vitiaﬁng elements was also abuhdantly: enumerated with

special exposition as to the instances of inducement or promise and threat. The effect of
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confession made after the inducement, threat or promise has been fully removed was also
plainly discussed. Various factors and judicial pronouncements which are the basis for
the rationale for the inadmissibility of involuntary confession were also enumerated with
particular instances. )

' ’ L

Caution to a suspect is another important aspect and procedure adopted in
obtaining con_fessibn from a suspect. Importance of céutior;.was highlighted including
the Judges’ Ruies and its signiﬁce‘moe: were also discussed..- The legal consequence of
none application of the'Judges’ Rules was discussed with a particular reference to case
law authorities. The purpose, requirement and importance of the police standard form
was also diséusséd. In discussing the purpose of and importance of police standard form,
the importance of pre-trail rights to silence and counsel in the course of police or person
in authﬁrity’s interrogation was an aspect which was also higlhlighted‘

'Right to counsel and silence was discussed as to how it startds ih the course of
police interrogation and interviews.

.The fﬁrgoing is a'géncral ‘éummary of what was dealt Wit\l"l iﬁ .‘t.he preceding
Chapters, Various observations shail be the area of consideration in the following

paragraph.

52  Observations:;

Firstly, the definition of confession as critically discussed in Chapter one
particularly with reference to the Evidence Act and case Iﬁﬁlr expositions is too wide and
unrcstr?ictive: A definition that reads adlnission made at any time Hy a ;Jerson charged
with a. crime, stating or suggesting the inference that he commiited that crime means
admittiﬁg anything and ilnftl:rence‘ fo ‘any statement or aéf that relate.to the crime

committed as a confession.
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In fact it is an iﬁele_gant way of législative drafting. It does not give'a concise and
clear definition of what confession stand out to be. |

There is no doubt that the Stephen’s Digest of the law of Evidence was the source
of Nigeria Evidence Act. This could also be another factor which makes it difficult to
comprehend the present Evidence Act.

The present Evidence Act does ﬁot take into consideration our.peculiar local
circumstances and set up.

r , .. .

The distinction between confession and admission- appears to have been fully
settled by the Evidence Act particularly with respect to confession i_n,criin_»inal cases and
admission in civil cases. The coﬁﬁz.si_o.n‘ and broblem arc;se ind the course of usage by the
courts.. The courts used 'the. word confession and admission interchangeable without due
- regard to its implication. The Suprem.e Court in :)né of .iL judgement used the term
interchangeable. This was the circumstance in the case of Ogbu Vs State.’

The Police and other persons in authority for example, National Drug Law
Enforcel:.ment Agency’s Agents, Nigerian Customs Oﬁicer, Nigerian [mmigration
Officers and so on, normally deemed silence to interview of thé allegation of the
commission of offence against a suspect to be a confession. This is a very dangerous
trend.. | IR o

It is important to note that thé area of in_cﬁpacity of an acéuse_d or suspect with
respect to confession he made or which he may make has not been taken care of by our
law of Evidence.

The area of confession made By another person to tlhe charge is a very delicate
one particularly where the co-accused was not charged jointly and where there is an

+ 1

arranggment with him not to be prosecuted.
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In considering voluntariﬁess of confession, it is important to observe that the
determinants of voluntariness were not enumerated by the E_videncq Act as is the case
with respect to section 28 'of..the Act which deals with involuntary confession. There are
no clear cut factors whiﬁh could be‘usec_i to determine when a,sfateme"rit would be said to
be voluntary.

Nwadiolo,” Dr Aguda’ and Dr Aremu® all gave di?ergent opinions as to what
should determine voluntariness of confession with much weight and reliance on section
28 of the Evidence Act aﬁd the common law principles. This gees to show the
uncertainties as to what could determine voluntariness and thus widen the scope of the
factors that could determine voluntariness of confession.

! . V '

It could also been seen that the general and accepted opinion is that once a
confession is held and determined to be voluntary then it is held 1o be admissible against
the maker. | o |

In fejecting involuntary confession, the requirements that the inducement, threat
or promise under the provision of S.ZS of the Evidence Act must bear reference to tﬁe
charge agaiﬁst fhe accused is a very bad law, uafairly prejudicial to the accused and
unrealistic in the present fwenty first century legal system.

;]"he fact that vitiating elements must bear no reference to the mind of the accused
worserled the position of tﬁings particularly with respect to the defense'of the accused
and provide a channel for the reception of involuntary confession.

.The third requirerﬁéht that the confession must p'roceed .fror.n. a person in
authority is not a good development for our law of Evidence, criminal and procedural

law in general.
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It is also important to note that the requirements contained in section 28 of the
Evidence Act lacks precise definition which further compound the real understanding as
to what constitute those requirements,

This further compound the problems with other form of duress. For example the
applicdtion of physical violence, torture, dumping of a suspect in an' under ground cell,
threat of humiliation of a suspect in the public and so ~on. How can they be
accomrﬁodated by the pmv;is'i.on of Section 28 of the Evidence Act? o

Another issue is the fact th.at the cumulative elements in section 28 of the
Evidence Act must be present before a confession could be termed involuntary. That is
all these elements must be present in order to vitiate a confession’.

Tt has been highlightcd earlier on in this thesis that the Judges Rule as applicable
to our Iégal system is salutary and merely directory. It has no adverse effect and force of
law for its application or to a confession. It could go to add more weight to the final
determination of confession of an accused persor.

‘An important as-pect of the Judges’ Rules is the aspect of cautioning of a suspect
before taking down his statement. Cautioning a suspect when there is reasonable belief
that the suspect committed the crime, and when the suspect is to be ch'arge.d to court is an
unnecessary waste of resources and time. There is no need for such a cumbersome
practice.

‘The form of the caution is not straigﬁt forwurd as it does not give the accused the
benefit of giving his evidence or .stati'ng his own side of the case, with holding any

! . T
evidence and the implication of withhollding such an evidence in courti

‘The practice of cautioning persons not in custody is also irrelevant gnd not in line
with the Judges’ Rules. It is also W{;rth mentioning here that ﬁules 2 and 3 appear to be a

duplicatiori of functions.
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There is 'no doubt tha;t the issue of caution fends to put an accused or suspect on
guard as to what to say to the intetrogating police officer or person it authority as the
case may be. Although the accused or suspect has the option, so to say, remain silent in |
the interrogation room, or refuse to make an incriminaﬁng confession. One is not quite.
sure whether he can really stick to his gun on the face of the most torturing and
. formidable police interrogation after administering the caution to him.

tFrom the above instance it is virtually difficult for an accused to remain silent; At
the end of it all, he would end up making a confessional statément to the police or person
in authority. -

In practice, the police hardly use the polics standard form to complement the
confession or taking of statement of a suspect. It is hardly preseﬁted in court. The
standard foom is not normally included in the proof of evidence, which would unltimately
be handed over to the prosecution.

It is only the National Drug Law Enforcement Agency, which had a standard
' procedlure fqr. iaking statement from ei su;;pect. The Agency has an “Ifrlcidenf Report
Form”l which is similar to the poliogl standard form containing questionnaires of the
incident that happened and whicil_ is compiled and completed by-the investigating
narcotic officer before the suspect makch his statement.

.It is worth mentioning her-e that suspect and witness statements sheet of the
National Drug Law Enforcement Agency is elegant and comprehensive in nature. This is
so because taking of statement at the Agency is been supervised by the Agency’s legal
practiti_qners.

It is also important to note that both the police and o;lther persons in authority (for
exampie Naﬁonal Drug Law Enforcement Agency, Natio_néxl Agency for .Food Drug

Administration and Control, Nigeria Customs and Nigerian Immgration Service and so
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on) in most instance do deny suspc.cts access to their counsels iﬁ the course of
interrogali-on and taking down his.statement. There are incidences that the police and
other persons in authority do send counsels away from such event claiming that their
stations are not court for the counsels to appear. Sometimes counsels are arbitrary
detained with their clients.

It is a fact that in some extreme cases suspects have died in the course of police
interroéation and continue_d detention in police custody. This is so parlticularly wﬁere
they are subjected to all forms of torture for the purpose of making them confess the
allegation of crime against 'th-em.. |

If suspects are detained while i.nvestigation goes on into allegation of robbery,
murder or dealing in hard drugs made against them, it is unlikely that policemen and
persons in aﬁﬂldrity who are their custodians, would go out of their wajf to remind them
(the suspects) that they have some fundamental and elementary rights particularly rights
o counsel and silence under Nigerian Law. Inl some instances, suspects are outrightly
denied'access to their counsqls under the pretext that it is not.time for the suspect to see
his lawyer. | |

.'Legal remedies against the police, law enforcement dfﬁlcers and other persbns in
- authority who are responsible for this kind of disturbing conducts are difficult to
implcmént. _Tht_: police are known for fheir co-operation whénever there is an allegation
of crime or wrong doing against any of their colleagues. By-standers and police officers
present are normally reluctant to come forward and testify in favour of a suspect whose
rights have been infringed.

In some instances it is even difficuit for the suspect or accused to produce
! . . . :

¥

independent witness in court. This is so because this interrogation, torturing and so on
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normally take place at the police station or stations of persons in authority with no
neutral or third party present. o

The use of modern technological equipment to record confessional statement has
not yet assumed prominence in our legal system. The use of sound recording equipment
and video-taped confessions are yet to be given their proper judicial pronouncement.

In reality, the technical nature and the provision of S.27 and $.28 of the Evidence
Act is not what is easily comprehended b_y the layman. Laymen hardly appreciate the
benefits of these provisions except where they have been briefed by‘ thejr lawyers. The
people hardly appreciate trial within trial and submissions .Of counsel there to in course
of deciding admissibilify of confessional statement in court. To them this is another
cumbersome procedure and use of legal jargons in court.

It is not surprising therefore, that the provisions of the Evidence Act was not
mandatory made applicable to the Area Courts which exercise criminal jurisdiction
unlike the Customary Court. |

The layman or ordinary man as the case may be, may find the application of these

provisions in relation to confession very difficult to comprehend particularly where he is

i .
3 !

the nominal compliment in the criminal case 6r matter. Hes would find it difficult to
believe that where a crime has been committed and he is directly involve but the court
will now bother itself with the issﬁe of voluntariness of the bonfessional statement and
admissibility of the said statement,

Whether this area of confession, deciding voluntariness and admissibility of the
confession i§ acceptable to the ordinary .man is an objective one which can only be

ascertain after the conclusion of trial.
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5.3 Suggestions.

The area of this thesis shall contain suggestions or recommendations as to how
the above probiems highlighted could be resolve and if properly implemented and adhere
would rlead to effective administration of crifninal justice. o

-It is important to note that justice is three-way traffic. That is justice from the

court, justice to the prosecution and justice to the accused. And the main aim of trial in

general is the administration of justice.

5.3.1 Amendment of Section 27 (1) of the Evidence Act.

The definition of confession as contained in Nigerian Evidence Act which is too
wide and unrestrictive should be amended 1o read as follows®:
“A confession comprise words or conduct, or a combination of
words and conduct, from which whether taken alone or
conjunction with other facts proved an inference that may
reasonably be drawn that the person making it has committed an
offence™ . '
It is important to note that following this dictum éxpréssed in Smami’s case as to
the problem of the definition of confession and other decision of the East African Courts
which exposed the practical and realistic nature of the problems faced in the application
of the former section ($.27) on confession which 1s based on the Stephen Digest of the
law of Evidence, the Kenyans amended their Evidence Act to read as suggested above.
As originally drafted, and as its appeared in the Bill, the section reiterated almost

verbatim the wording in the judgement in Swami’s case This is as follows:

“A donfession is a statement which admit in tertn either an offence
ot substantially ail the facts which constitute an offence”.



The present recomrﬁended section as contained in 8.25 of the Kenyan Evidence
Act is wider in scope, concise, precise and elegant as to what would constitute
confession.

This definition of confession shows admission of the commission of an offence,
either by taken a fact alone or substantially all the facts that constitute the offence. This
deﬁnitilon do away with a situation were an irhplicative facf, cond{lct (I)r conclusi\;cly
incriminating facts would be _regardcd as confession. The concise nature of this definition
would admit only the fact or facts that bother on full commission of the offence.

Adopting this section would reassert the principle of fair hearing in criminal trial
and justice to both the prosecution and the defense. An accused would not be convicted
basé_ on.the étatement he made * suggesting the inference that he committed the crime”
as was the case under S.27 of the evidence Act.

Since there is a clear distinction by the Act, it is heréby suggested that the court
should'restrict the term confession to its strict sense of the term as confession. That is full
admission of guilt by a Suspect or accused. Anything sﬁon of that should not be
regarded as a confession and that would not be an admission. A.hlymihg short of a
confession, that is not admission of guilt in respect of the alleged offence for which the
accused is standing trial or to be prosecuted for should be regarded as admitting facts
relevant to the fact in issue and not strictly as an ‘adniission”.

This is to avoid. the obnoxious use of the term without due regard two their
practical applicability. The courts .should .als.o resolve -this issue in a case law

pronouncement so that the issue would have the force of law.

, f

The fact that a suspect kept quite in the face of police interrogation or interview

by persons in authority should not be deemed to be confessional. Silence alone is not
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sufficient. There must have been other cogent acts or conducts which could be propérly
termediconfessional as contained in the recommended section., R

The courts shou]d'ai'd in rejecting e\:fidencc of this nature out rightly and the
prosecution should be rébuked for such presentation of that kind of evidence in court.

Judicial pronounéemem in I_naking this principle worth while is highly desirable.
The law should be expliciily stated and should go beyoﬁd the observation of Lord
Diplock in R Vs Hall® where it is the only basis of the prosecution’s case the accused
should be discharged and acquitted without further delay.

Positive and direct confessional statement of the accused should be regarded as

the only reliable confessional statement that can be.relied on in our courts.

' . ; '

| In respect of confession made Ey an insane suspect-or an accused, the Evidence
Act s.ho..uld be revised and __arpende& to make provision for a general testimonial capacity
section to take care of .confessi.on ﬁladc during the pel'-iod of varipus forms of
| incapacitiés. o

Convictioﬁ based on the _confeséion of a co-accused should be handled with care.
Although section 27 (3) of the Evidence Act is very clear on the issue. What the
prosécu_tion should do is to find out other independent evidences to strengthen up
confession of the co-accused. |

"The courts on its own part should not base its convic‘_cic'm purely orl the confession
of a co-accused except where it sees good reasons to ther contrary and it should
enco@ge the search of iﬁdépendehf evidence by the prosec;ﬁtion. ﬁis ca;n be done by

notable judicial pronouncement.



. 5.3.2 Amendment of Section 27 (2) of the Evidencs: Act

It is important to mention here that section 27 (2) only provided that once a
confession is voluntary it is relevant and thereaﬁer admissible against the maker leaving
no bases for the determination of voluntariness. |

It is hereby suggested that the provision of section 27 (2) of the Evidence Act
should be amended o make. room for determination of voluntariness with reference to
the state of mind of the: suspect or accused. And where free will and decisiveness of the
| accused would be the determining and considering factor by the court.
| In the interest of justice, the entire circumstance of the case should be taken into

consideration by the courts in deciding voluntariness.

5.3.3 Amendment of Section 28 of the Evidence Act

in view of the peculiar problems of the provisions of section 28, there is an
urgent 'need to over haul and amend the provisidn of section 28 of the Evidence Act
doing away with all these u-nneces.,sary reduirements,

I;I‘he requirement that the threat, inducemeﬁt or promis:;: rﬁust bear Iréfercnce to the
charge should be disallowed by the court and the provision amended and dilated from
the provision of S. 28. It is a channel for admitting all forms of involuntary confession.
Instances where these requirements did not relate to the charge should be held to have
vitiated a cdnfession once threat, inducement, or prorhise and other forms of v.iolence
and human degradation are meted out on a suspect or accused.

'Thesc requirements shoul& be Ibrecise, defined and c'lassiﬁec?. Tlllis is to enable
the court be decisive and certain of the nature of the vitiating elements that was applied
on the accused. J,

The requirement that the confession must proceed from a person in authority

should be disallowed and made in applicable. This requirement does not give regard to
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the fact that it proceeded from a policeman or an “efficacious bystander who point a gun
at his head”. .

Admitting this kind of confession is a grave injustice to the accused person. This
requirefnent can be said to be an obnoxious one.

S$.28 should be amended to include that the listed requirement must beﬁr
reference to.the state of mind of the accused or suspeﬁt. This is the most determining
| factor. The state of mind of the accused would determine whether a confession is
voluntary or involuntary. S

Provision should 'bé provided for rejecting confession if it is unreliable,
untrustworthy and unfal:rly_ prejudicial against the accused as _ih the case of other similar

jurisdiction'®. The rejection of confession as a result of being untrustworthy and
unreliable should be based on the Nigerian peculiar setting taking into constderation the
Ihigh rate of ignorance and illiteracy |
| The requirement that the vitiating element must be present before a conféssion
would be vitiated should also be disallowed. Section 28 sh_ould be amended to include
and given the effect that once any of the vitiating elements is present such a confession
shouldlbe held to be involuntary. - |
These listed and discussed suggestions tends to do a way with unnecessary

technicalities which has no relevance and importance to our law and lastly provide a very

* sound and simple reasoning for the reception of confession in our courts.

534 Amendment of the Procedure of Obtaining Confession.

The purpose of cautioning suspect is to enable the suspect tell the truth of the
matter in question. And for this to happen there is the need to have straightforward and

elegant drafting of all the cantioning words which is to be used.
i .
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Consequently, it is hereby recommended that cautioning of a suspect should be
made mandatory before whatever interview is to be taken in respect of the offence of
which he is to be charged to court. - - : it

It is hereby further recommended that such cautioning words should take the
following form:

You have been charged with (informed that you may be
prosecuted) ... if there is any fact on which you intend to |
rely in your defense in court, you are advised to mentioned
it now, If you hold it back till you go to court, your
evidence may be likely not to be believed and this may
have a bad effect on your case in general. If you wish to
mention any fact now, and you would like it written down,
this would be done''.

,The above cautioning words can be seen and said to have contained all the
necessary facts and circumstances which would enable an accused or suspect to give his
true testimony to the interrogating officer. ' A

This caution should be made available to an accused at the later stage of
investigation and where a final decision had been taken to prosecute a suspect in a court
of law. It must also be made known to the suspect that he is under arrest.

This cautioning should be translated to the language of the suspect where the
suspect does not understand English.

"The cautioning words should be wriiten cléarly on the uppei' most part of the

! ‘ : C, : . ; ' '
document which the statement is to be taken down. And thereafter both the attesting
officer and the suspect made to sign the document before the suspect. would now write
down his statement.

Where the suspect is in an illiterate, the provision for ilfiterate jurat should be

made mandatory and none-compliance of it should be held have vitiated the confession.
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There is no clear distinction between Rule 2 and 3. of the Judges® Rules. It is
hereby recommended that either of the Ruies should be retained and one abolished. This
is 10 avoid duplication of the Rules.

Police standard form should be made mandatory, The police should be in charge
of ﬁlliﬁ;g in the standard form as is the practice with the “Incident Report Form” of the
National Drug Law Enforcement Agency. It should be made to go simultaneously with
the statement of the sus_pec;,t. This is to make it easier for the court to detect whether or
not suéh a statement is vbhintary barticularly where there 1s conﬂi;t. bét;veen the two
documents. None compliance with this procedure should be held to have vitiated a
confession.

The ‘importance of pretrial .right of an accused to silence and counsel in the
course of police or persons in authority interrogation had been critically discussed.

Tt is therefore important that our courts in determining voluntariness, relevance
and adpissibility of a confession shoullﬂ have special and particular r;ef::rt_;:nce to the fact
whether or not these rights have been infringed or not.

"Where it is glafing that there is an outright inﬁ'ingemént of 'theﬁe rights such a

confession should be refused and rejected by our court.

It is hereby recommended that the suspect should be given free access to his

counsel and his counsel should be allowed to witness his statement being taken.

Due exercise of the right to counsel give room for free flow of police

interrogation and avoidance of obstacle at the trial.

Interview run well if the solicitor is present and the suspect has access to his

solicitor. Interviews run better if the solicitor is able to establish a working relationship

with the interviewer based on mutual respect, which has to be earned, of the two

_ Iwm IBRASIM LB L)
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professionals trying to do a proper job and co-operating to do it. If for any reason that
does not work the solicitor must intervene as strongl)'. as possible but politely.

It is important to emphasize thaf the solicitor should try and minimise the
possibility of open confrontation with the interviewing authorities particularly the police.
In practice, considering the composition of the police force particularly the lower cadre
in Nigeria, members of the police force hardly appreciate and understand the right of a
suspect undergoing police intcrrogation. '

In the course of police -interrogation of a -suspect, paf'ti;cu.la'.'rly afier the
~ administration of caution and he elect to keep silent, refuse to write and snub police
interviews, such conduct of a suspect should be respected .and accepted. The suspect
should not in anyway be compelled to say anything.

Where there are signs of the suspect beén compelled to write anything against his
wish such confession should be rejected. This suggestion is aimed at safe guarding the
suspect’s constifutional rights to silence and non-incrimination. ‘

It is humbly suggested that the taking and witnessing of statement of suspects
which might later tun to be confessional should no lohgcr be left to the junior police
officer or persons in authority. This is. so because the senior police officers are better
taken care. of, educated and are not. as crude as the “rank and file” — junior officers who
are not in a position to appreciate the rights and liberties of its citizens.

Categorically, taking of statements should be left to the senior police officers to
handle. After a suspect’s statement had been taken by a senior police officer it should be
taken forward to a superior officer other than the one who took it for the usual
cndorsément and countersigning. }

At this juncture, it would be necessary to comment on the attitade of our Court in

deciding the admissibility of confessional statermnent. Althougﬁ it has been the attitude of
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our Court to stick to what has heen dccided in previous judi_c-:ial decisions, it would be in
the interest of justice and fairness that they should shift their position and adopt a mare
liberal and humane approach toward deciding admissibility of confession.

It is humbly suggested that section 1(3) of the Evidence Act (as amended) as to
the application of the Evidence Act should be amended to ensiire tl"le compulsory
application of the provisions of $.27 and S. 28 Evidence Actin or before the Area Courts
and Customary Court. The, provisidn_ that makes it of a ggiding hature.in accordance with
the provision of the crimin‘a.l procedure.code is not in touch with reality. This is so if we
are to consider the wide jurisdicﬁén of the Area Court in adjudicating criminal causes
and maﬁ.ers.l Compulsory application ﬁf this provision will take care of obnoxious and
cruel practice in the Area Courts and Customary Courts..

In conelusion, from the forgoing summary observations and suggestion, it can be
seen that the entire aspect of this thesis had been highlighted. From the observations
made, !inadcauacies of the law in réspect of confessional 's’t;atemenf! were enumerafed.
Convinqing and proper, suggestions were given to take care of thes_e‘inadequacies and
problems. - | ’

jt is submitted that these suggestions would go along way in removing
bottlenecks at the taking of confessional staternents, assist lawyers in the course of their

practice and " Judges in adjudicating on the admissibility or otherwise of a confessional

statement.

127



£

10.

FOOTNOTES

Supra

Nwadiolo, F. (1981) Modern Nigerian Law of Evidence. Ethippe Publishing

Corporation Benin City, P. 119

Aguda, T. A (1972) The Law of Evidence in Nigeria, Sweet and Maxwell Lid.,

3rd Edition, p. 42.

Aremu, L. O, (1977 -80), Voluntariness of Confession in Nigerian, 11 N.L.J 33
AT 34,

R Vs Ebong (Supra)

$.25 Kenyan Evidence Act.

Supra.

Supra.

Ladan, M. T. (1991 — 1992) Some Aspect of Reform in Nigerian Law of
Evidence, A.B.U. Law Jomﬁal Vol.9—10.p. 31 at 33..

R V Washer (Supra), Law Reform Commission of Canada’s Report on Evidence,
(1975) p. 15— 16.
The Preliminary Memorandum on Eleventh Report of the Criminal Law Revision

Committee (1972) London.

128



BIBLIOGRAPHY

1) Adesanya, 5.A.(1970), The Distinction Between a Confession and Admission in
Criminal Proceeding n Nigeria. A Mvth or reality a Case
for its Abolishing. 1 Journal of Contempo;ary Law.
2) Aguda T.A. (1972), - Lawof EVldence in Nigeria Sweet and Maxwell itd

3 Edition.

3) Aremu, £.0. (1972-80)  Voluntariness of Confession inNigerizi 11 NLJ

4) Argyle, M.V (1963) - Law of Evidence, Sweet and Maxwell London,
Tenth Edition. -
5) Baldwin 1. (1993) ' Legal Advice at the Pylice Station, Criminal Law

Review Sweet and Maxwell.

6) Cowen Z. (1956) ' Essays on the Law of evidence Oxford At The
' Clarendon Press

7) Cross, R(1961) Somg Propgsal for Reform in the Law of Evidence

’ 24 LOQR. ‘
8) Cross (1967) * " Cross on Evidence, Butterworths. 3" Edition
9) Fenwick H. (1993) . Confessions. Recording Rules and Miscarriage of Justice:
" A Mistaken Emphasis; Criminal Law Review, Sweet and
Maxweil..
10) Heydon J.D. {(1973) | Iliegally Obtain Evidence(1l) Criminal Law

Review, Sweet and Maxwell

11} Ladan, M.T. (1991-1992) Some Aspect of Reform in Nigerian Law of
Evidence, A.B.U Law Joumnal Vol. 9-19

12} Anonymous (1975) Law Reform Commission of Canada"s Report on Evidence

" 13) Latham, C.T, Richman J, (1976) Stone’s Justice Manual. Butterworths and Co
) : Pubhshers) Itd, Shaw and Sons Itd parts 11§, Vol, L.

14) Muskett P.{1992) "~ Some Questions Concerning Evidence 11, Justice of the
- Peace, Vol, 156, Nol6. _
15)Nwadiolo F. (1981)  Modern Nigerian law and Evidence, Ethiope Publishing.
" 16) Nokes G.D.(1967) An Introdyction tg Evidence Sweet and Maxwell Fourth
Edition.
17) Roberts D. (1993) Question the Suspect; The Solicitor’s Role. Criminal Law

Review. Sweet and Maxwell.

129



18) Sarkar SC (n.d)
19) Steer, D. (1970)
* 20) Scheer, H.P. (1993)
' 21) Scaparone, M (1974)

22} Simond, V. (1956)

23) Skottone P.F. Esq., (1956)

* 24) Tobi, N, (1980)

.25) Anonymous (1972)

26} Wolchover. D (1984)

© 27) Wigmore, J.H. (nd.)

28) Webster, M. (1983)

and Maxwell.

of the Criminal Law Revision Committee.

" Law of Evidence Sarkar and Sons 11™ Bditton ~

Police Caution- A Study in the Exercise in Police
Discretion Basil Blackwell Oxford Vol 4 M.L.R

Evidence from an Under Cover Agent, Justice of the Peace
Vol. 157, No 2. SR .

Police Interrogation in Italy, Criminal Law_ Review Sweet - -

Halsbury’s Laws of England Butterworth & Co
(Publishers Ltd) Third Edition, Volume 15.

The England and Empire Digest-Criminal Law, |
Butteeworth & Co (Publishers Ltd) London, Part 1-XV,

“Volume 14.

The Adn‘ii'ssibiliw of Confession; The Diiemmé of the i
Accused 1 Maid. L.J. '

The Preliminary Memorandum on Eleventh Report

1

' Validating the Accused’s Confession, Vol. 47 M.L.R. _

_ Evidence in Trial and Coomon: law Little Browit

and Company, 3 Edition, Vol: 4

Webster’s Ninth New Colligiate Dictionary,
Merrian- Webster Inc Springfield Massachusetts U.S.A.

130



