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ABSTRACT

e of the fundamental issues associated with an increasing
popul ation i s the inordinate demand for houses, schools and hospitals.
Wi | e houses provide shelter and school s provide the suitabl e abode
of teaching and | earning, hospitals provide the environment for
extendi ng wel fare services to the teamng popul ati on. Hence, not
only does the governnment vote huge sunms of noney for the provision
of these basic facilities, in recent tines, but individuals and co-
poration al so invest heavily in themfor the purposes of pronoting
busi ness. And this denand i s expected to be on the increase as |ong

as the popul ati on continues to increase.

These facilities (houses, schools, and hospitals) may ot herw se
be known as buil di ng products; the production of which invol ve the
participation of many parties, each entering it at different tine
and with different interest. Principal of these parties are the
financer of the projects called the enpl oyer, and the executor of
themcalled the contractor. |In between exist the consultants who,
by mandate and agreenent, see to the effective and proper erection
and conpl etion of the projects. These projects are usually executed

by neans of contracts.

In order to protect the diverse interests of the parties to
the execution of the projects and the survival of the projects

thensel ves, certain terns and conditions that define duties and



responsibilities that are obligatory on the parties to the contract
for the execution of the projects usually formpart of such contracts.
These terns and conditions have undergone the test of tine, and are

usual | y standardi zed into suitable forns.

The inclusion of these terns and conditions not-withstanding,
huge armount of clainms are frequently instituted and coll ected on the
bui | ding projects. Perhaps, that is why there is ranpant saying that
final project prices these days usually over-run their initial

esti nmates by unpardonabl e nar gi ne.

"An investigation into the conditions of contract with regards
to clains on sone sel ected buil ding projects" was therefore carried
out in order to see whether or not the clains that do surface on
projects actually have roots in the conditions of contract; and if it

is the case, to suggest possible ways of aneliorating the situation.

Thi s piece of work, however, is not a wtch-hunting exercise
that tries to aportion blane to some or all of the parties of building
proj ects because there is no particular case inmnd. Nor, is there
any pre-formed i dea about sone or all of the clauses of the
conditions of building contract that should be nodifiedin accordance
with personal opinions. This is because, as mentioned earlier, these
terns and conditions have undergone test of time on building projects
and so their nodification nay be very difficult. Rather, it tries
to see howthe ethical operation of the conditions of contract on

projects could support or give rise to clains; and to use the
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results of the findings if any and possible, inrecomendi ng possible
ways of ameliorating the situation in order to save the costs of
providing these facilities, the demand of which continues to grow
with the popul ation- frown unjustified escal ati on beyond pardonabl e

| evel s.
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CHAPTER ONE

| -t S o=

- INTRODUCTION

2.1 NEED FOR THE WORK

The congtiuction Industry comprising building, civil engineerzk
.ing,.repairs and maintenance works; can be viewed as being fragment;ry
both in place and time; and the total process which produces its
products include the pollferation of participants, each entering it
at a different point in time and with private interests and
requirements., The industry can also be distinguished from other
industries by the nature and characteristics of its products which |
include their custom=built nature immobility, costliness, complexity,
contineously changing technology, relatively longer period of
production, and heavy dependences upon the fortunes of a number of

cther industries for raw materials.

Anatomy of above statements invariably leads any one to the
conclusive factzs that the construction industry is not only capital
and time intensive, but it is also susceptible to uncertain
circumstances due to other several factors such ag those induced by
the enviromment. Perhaps, that is why costs of construction projects
often overrun the initial egtimates,

Yet, the size and nature of the products notwithstaﬁdiﬁg; and T
despite the fact that their final costs usually overrun the initial
estimates the demand and supply for them have been and are still
on the increase all over the world {though with the disparity.éch
demand always superceeding supply) due to physical, social, psycho-

logical and political factors, {

IS
e,



This, can easily be seen when one looks at the gross domestic product
(GDP) of Nigeria covering the ycars 1976 up=-to 1982 as shown in table
lel on the next pages Though the percentage anmual change fluctuates,
the amount allocated to the construction sector as well as its yearly

ratio of the total Gross Domestic Product (GDP) increase steadily.

This observation has been realized long agoj and in order to
control both the process and procedure for executing construction
projects, certain terms were formed and standardized (through
experience and practice) that define the rights and obligations of the
parties to construction contractss These terms are called Contract
Conditions, and have many formats and contents suitably designed for
the different types of projects and practices in the construction
industry. Each term of contract conditions in its own area of appli~
cation, has been used over a reasonable period of time, and thus can
be said to be time-tested; even though it is important to notice here
that its operation in whole or in part on a particular contract

largely depends on the nature, size and complexity of the project.

Howeverj perhaps, because of the locational variability of
construction products and the involvement of so many participeets in
the process, the various time-tested contract conditions within their
own limitations, are often found to ladk grip (either due to
defficiencies contained therein or the parties' negligence) of purpose
on constructs, and so allow unnecessary actions on the contracts in

terms of claims (time, money or both),



. :

e T

TLBLE 1,1

THE POSYTION OF THE CONSTRUCTION SECTOR IN THE NATTONAL GROSS

DOMESTIC PRODUCLTION { NGDP)

i TOTAL GDP (ALL { CONSTRUCTION PERCEN=
SERTAL SECTORS ) SECTOR THGE OF

NMBER RAR (¥ MILLION) (# MILLION TOTAL GOP

1 1976 23826460 2150.00 9402

2 - 1977 267584 50 2488450 9.30

3. 1978 27370420 29681.00 10.89

4 1979 31424, 70 3491,00 11,11

5 1980 34593,00 596420 11,46

6 1981 28396480 450800 11474

7 1982 44994,80 5184,40 12.35

N OBTAIKED FROM "GUIDELINES FOR THE FOURTH NATIOM&L.

N  DEVELOPMENT PLAN, 1981 .1985% ?
Tél; b : :

e
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And in a standard contract, claims whether just or otherwise take

roots fram the terms of its operational contract gonditionse. Claims
are becoming part andd parcel of every construction contrapt nowadays
especially in Nigeria where giganti¢ construction projects are: |

being crashed to meet sociowpeolitical requirements; and claims
!

usually congtitute undemirably high proportion of the original |

|
construction contract sums and contract pericds. This is an

|
|
I
unfortunate situation, as Claim. are serious wmenace to the i
: o
construction industry in partiocular, and the national economy at
: .

I
!

f%u;, it is.in light of all of the above that'thard‘ig %.?f :
need to carry out some investications into the field. tilence th;.-
title of this thesis (An investigation into Contract conditions with
regards to claims in some selected building projects); and its aim is
to investigatz, analyse, and interprete if any, the contract conditions
of some selected executed building projects that explicitly or |
implicitly supported claims in order to establish the legality of such
claimse To achieve this aim, decision has been made to carry out some
study of the contract conditions of the selected and executed building
projects with a view to determining the circunstances if amy, that
- gave rise to claims, and how the circumstances were used to achieve
the claimse Based on the findings of the investigation and in
conjunction with the attendant literature review, some subjective

i

recommendations may be made on how the contract conditions may |

possibly be modified to minimize the mumber and amount of claims on
|
.%

o . |

future projects.



142 SCOPE OF THE VQORK

The Construction Industry is large and diverse, with the .
ﬁéﬁéble sectors menticned in the flrst paragraph of section 1,1. of
.'”;_the this Chapter contained within it. 1In similar vein, the types of
contrackt, contract conditions, and all relevant provisions that go
along with it are many in order to reasonably control and cowordinate
the various types of construction methods and practices under various
circumstance, Murthermore, "the challenges of the constructiont
industry as developed by Pamlscon; and adapted from “Construction, ..;
Management -~ A professional approach® by Kavanagh shown in figure 1,1,
indicate that the construction indastry could be both complex and
demanding in many spheres of human knowledge, cspecially Technoleogical,
legal, financial and administrative knowledge and experience. Thus, to
be honest, it is extremely difficult to treat all the aspects of

 construction in a single book of this type. - ' _i

This thesis is thorefore limited to the treatment of Building
projects only, with particular attention to Housing, Sc¢hools and
Hospitals. For the contract conditions, it is convenient to treat
only the Joint contract tribunal (JCT) standard form of building
contract (The 1963 Private edition for use with quantities), and the
Northern states' govermment agreement and schedule of conditions of
building contract. On the othexr side, claims will pertain only to
financial c¢laims. It is important to note that claims under this
thesis would be those that increase ariginal contract sume _ }

-

A
4

|
I
L
i
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B

THE CHALLENGES OF CONSTRUCTION

B e e e T

RISING COSTS TIME QLY OMER ENGINEER CONSTRUCIOR
- Wages Delivery of - Design e m e e, e e e e et e, .- 1
- Materials \- Materials L criteria CONSTRUCTION MANAGEMENT !
_ and supplies supply - Inspection N ) ..I...!::..s..l...“...,l B ...»M ST M.:-:MH;H.“--:.......
~ Productivity equipment = Lack of PLANINING DESIGH CONSTRUCTION
- Time cdelay = Government sizilleqd - Feasibility Define Project ~ Review
- Jurisdictional restraints workers = Finance Personmnel section ml Plans and Specifiae
m disputes (EEQ, EPA, - Supervision - Contract lethod |- Desigp in logical m cation and Challen
- Capital equipment (OSHA) - Finance = Operzting requir construct sguence yn,.m.._.wmumm same
! Price of time of - Productivity = Availability requirenont = Cost an<d Value _.. Perrsonnel
M. delivery ~ Changes of Materials {= Control Contxrel w Selection
u... Inflation _l Design - Standards Design Schedule {= Construction
Schecule - Bldder Procedures Review m Methods
l Constructicn Selection Final Plan and w} Schedule
Schedule -~ Resources Specs with Cost |- Cost Analysis
llllllllll N s Contract estimate Hl Qeporting and
COST TIME QUALITY TRAUE-OFFS | terms Control
I} R TSP, SR m..nounnnnn
Union agreenent - <mw..u_m )
enginecring

Iraining

W Value engineering
Function analvsis

...l Isolation amxi Anal:’sis

high cost areas




That is to say, claims treatdd in this book are contractors' claims

on the selected projects, Little or no mentiond would be made about

employers' claims mostly in terms of ligquidated and assertained
damagess The choice of thege areas out of so0 many others in their _ :3y
individual domains is for clarity and convénience. Building projects
are choseh not only because they ¢onstitute the lien portion af the
construction industry, but because they are also relatively simpler to
to hardle; perhaps due to the fact that they are constructed in large
o nupbers evary years. The "JOT" standard form of conditions foo EE_
building contract as well as the Governmentts agreement and schadule @;f

. of conditionz of bullding contract are chosen because they are the
© o
most widely used on both goverment and private jobs in Nigerla. "

Time and finsncial claims constitute almost hundred percent of all
claims entertained on construction contracts although in this thesis,

financial claims are being treated in order to avoid complexity. And

contracts,
of the claims instituted on building/contractors! claims ennstitute

moxe than ninety percent both in value and occurence. One more

aspect that needs to ke mentioned is the type of contracts used in .
the construction industrys In this work, only building projects |
ggecuted on lump~sum contracts (which are modified form of entire

céntracts) are considereds Lump~sun tvpe of contract is also chosen

out of other numerous types because of its wide application in

L.
e

Finally, data for the work are soley obtained from three States

Nigeria.

in the Northern part of Nigeria., These States are Barno, Kano and
Kaduna 3tates. T o A

i

|l



Location, policy of individual States and methods of practice may
écﬁstituta factors responsible for claims., But cheice of these
States for the work is not based on any or more of such factorse
Rather, it 1s based on the availability and the ease with vhich
relevant data could be cobtaineds Thug, while this thesis cannct
claim total representation of all parts of Nigeria becguse the data _
was obtained from only three Btates, it is hoped that analysis of

same will bring out some useful results for use on future projects.

1.3. METHOD OF SIMPLICATION

In ordetr to promote clarity aﬁﬁ perha;ﬁs‘ minimiz.e.cramping ideas,
the whole of this work is divided into two broad partsa. Part ohe
containg the introduction and general literature reviewg while part
twe covers the investigation and analysis of data, conclusions and
recommendationse To enable a reader get straight to the subject
matter of this theais, a lot of otherwise relevant information have
bgen ommitted in both parts. The ommissions are partly due tay be
to the limitations of the writer's knowledge in the field and partly

_ deliberate; as only facts which are directly or latently relevant to

the aims and objectives of the work are considered and treated.

For ffurther simplication, unnecessary terminologies have been
avodded, and as much as possible effort has been made all through to
avoid mesindering by the use of simple phrases to bring out meanings

vividly.

led_ SPECIAL, CHARACTERISTICS OF THE WORK

————

As mentioned in section 1.2 of this Chapter this thesis need

“adequate knowledge in law (law of building contracts) ecpnemics,

L T A
: DR
sl .
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.
finance and methods of constructions Though one might be assoeiated
with building construction for quite a reasonable time, it is hard to

- claim adequate knowledge in the mentioned fields required for this work
" worke Thus, all the legal financial and technological terms and
 _” expressions used to portray aims and objectives are either borrowed

or self~formed with deep apology to specialists in these respective

3
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CHAPTER TWO

P ) . [ S S

° BUILDING CONTRACTS

2,1 GENERALLY

Genarally, a contract may beldescribedhas the writiné
containing the agreement of parties with specified terms and
conditions, and serving as & proof of the obligation or chligations
undertalien by the partiess But, before such agreements are signed
and obligations incurred Ly parties o a contract, there are usually
precceding discussions, negotiations and the malking of committmonts
by the parties which later form the terms and conditions of the
contracts. The conduct of the parties, however, as well as the inter-
pretations of the contract or agreement, are governed by the law of
the country or jurisdiction in w ich they reside, conduct their
business or lelect to be the governing jurisdictien. WVital in the
formation of any conlract is that, there has to be an offer, an

acceptance, and some consideration between the partics.

Thus, specifically, bulilding contract mav be said to be an
agreement involving two parties (The emplover and the contractor}}
where one party {the contractor) is to render a service (construct a
puilding) to the othor party’ (the enployer) in return for the payment
of an agreed mun of money {or an agreed basis of evaluation}. Offer -
in this case iz communicated in the contractor's tender to the
building employer. acceptance is made when the building emplovess
accepls the offer of the terndering contractor in its entirety;
ghereas consideration between the wo parties consists of tha

aqreement by the employer to pay a specified sum of money ¥for the
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performance of the agreed amount of worke This 1s the legal base

ubdh which a contractual agreement is bullt, #&s map be seen later, 2
building contracts are varied in nature and method. .. - - - -_Fﬁ'

There are generally only two parties to a legally building
éontract; having equal status wxler the contracte These parties are:
(1} The employer who is the perqon for whom the building is going
;i;*& : be constructed, and who w111 pay the price of the building,

{2) 'The contractor who undlertales to construct the building to the
terms and conditions agreed upon with the employer, and who ':'-' §f

receives the price for the construction of the building. The o -.f%

employver may be an individual, government or corporation whereas in

a standard contract, the contrachor may elther be an 1ndividual or

a corporation. f?

There are other nunbrous parties wlthout Lhe involvemcnt of
whom the building project may hot be successfu11y Amplemented. These
are usually professionals in their fields who aome in as agent or
emplayees Df the employer ar contractor under separate contract
agneament. They are in no way partles to the afurnmentioned
legally binding contract. Depending on the size and/or nature of

the building project, such parties may include all, or even more of e

" the followingi- |
- (Warchitect . (411) Cuentity Surveyor . 1 t
(1) Engincer  , = (4y) Sub-contractar

o (v) Supplier. N L




. hme

The Architect is an agent of, and usually the first consultant to he
employed by the employer. He is either directly or through a =
qualified represcntative, engaged in the design of the structurés,
.supervision of the erestion, and control of the performance. The
contract corditions do define both the direct and indirect scope of
authority of the Architect as an agent of the employere The functions
of an engineérﬁzﬁ an engineering project are similar to those of the
Arghitects o o e o
Quantity Surveyor may also be employed by and on behalf of the
employer to perform such functions as measurement of quantities to
enable tender documents te be prepared, preparation of valuations for
iterim payment, and the measurement and valuation of variationse. < _;
Under this type of arrangemeont, the Quantity Surveyor is not an agent
of the employer, and therefare has no authority through the contract

to person such functions as the issuance of instructions on behalf of

. the employer., He may alsc be emplcyed by the Contractor to work far

AT;ubucontractor or supp;ier may be a firm or perscn cngaged by
the contractor to carry out part of the work) (in the case of sube o
cont:actor) or supply materials (in the case of supplier), and who
ﬁ&;;m®hMtommrmmacmumtmthCm&mmrﬁr&e
execution of that dutys In thie case, the sub-contractor or supplier
has no cgntractual relationship with the employer or his agentse

The subhtontfatfof or supplier may, on the other hand, be nominated by

the Architect working for and on behalf of the employer. Infact the

. contractual relationship existing between partiles involved in the

~ erection and completion of a building project may be as shown in table

2ele
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CBNTRACT RELATIONSHIP

CONTRACTUAL RELATTIONSHIP BETWEEN PARTIES

OF BUILDING CONTRACT.

LEGAL FORM EMPLOYER ARCHITECT QUINTITY SURVEYOR CONTRACTOR |} SUB=CONTRACTOR SUPPLIER
EMPLOYER Not party to ] Employer's consult- | Main con- Not party to main Ditto
main agree- tant on cost matters| tract party jcontract.
ments But
EmployerYs
agent through
contract
ARCHITECT Employment Co—consultants to Architect Architect terminates Ditto
Agreement to employer. directs him.
contractor
in accord-
ance with
contract
conditions
QUANTITY Employment P/s nego—
SURVEYOR Agreement tiates cost
\ matters with
contractor
5V
CONTRACTOR Main Party in sub- Party in supply
Contract \ \ contract agreement
SUB~ Sub-
CONTRACTOR Contract
- \ Agreement
SUPPLIER Supply
Agreement

*ADOPTED AND MODIFIED FROM UNFUBLISHED NOTES ON CONSTRUCTION CONTRACTS BY VOCE.
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2,2 FORMATION OF THE CONTRACT

Formation of the building contract is the process whereby all
the ferms and conditions that are to the obligatory upon the partiecs,
to the contract are discussed, negotiated, ectablished, and formalised;
with the full participation and consent of the parties, It is of -
paramount importance that this stage of receives complete care and
attentions This is because in the event of subsequent dispute, the
courts or arbitrator will usually refer back to the formation of the
contract to establish whether or not contract exists. between the -
parties; and if it exists, #erms of the contract. “The processas

involved in the formation of the contract are:

(a) Offer
(b) Acceptance
(c) Agreement of terms ( which will be embodied in offer and

acceptance),

(a) OFFER

Im relation to a building contract executed i. the normal way,
offer is communicated in the contractor's tender to the building
owner ar employer. Depending on the type and nature of the invitation,
the employcr may therefore have a series of oifers to enter a
contract; only one of which may be converted to a contract by the
employer's acceptance. There are certain rules associated with an

offer which must be obscrved, These rules are as follows:-

(i) An invitation to tender is not an offer
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i

K |
(11) The terms of offer must be certain. Because acceptance

of offer immediately creates a legal contract, the termms at this
stage must be c¢lear and understood by both parties.". - i

(111) A statement of price is not an offer. Therefore, it is
important to establish that the tender for a contract iz an offer

and not a statement of pricea. ' |
' |

{1iv} Lapse of offer, It is normal in tender situations to
specify a period for acceptance, by which time if acceptance has nﬁt
been made, the offer ceases., If no period is specifled, acceptance
must be made within a reasonable times Should either party become
incapable of entering a potential contract before acceptance (QeQe
death of party, lignidation of firm), the offer will be deemdd
to have lapsed, . '  ' _ ‘“'i

tv): Revocation of offer. The contractor (offerdr) may.withdraw
his offer (tender} at any time prior to acceptance, But once
acceptance has heen made ar reascnably communicated, a contrack

is formed and revocation becomes impossible.
{(vi) Commurcation of offers The offer must be.cammunicated in

good time to the offeree (employer).

(i1) ACEEPTANCE

From the building contract point of view, acceptance is made
" by the employer involving his acceptance (Agreement) of the offert of
one of the contractor's in its entirety. Like offer, acceptance

'ltﬂo has string of associated rules that should be cbserved.
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These can be itemized as folows:-

”ﬂ_(i) Unqualified Agreement. The agreement of the offer must

“ corespond exactly with the terms of the offer, Thus, by
signifying acceptance, it is implied that the emplover is

in agreament with all the terms of the contractorts offere

(ii) | Counter offer cénstitutes rejectioﬁ.— If an éﬁployér does
not agree with the terms of the offer made by the
contractor and makes a counter ¢lffer embracing differant
terms, the contractor's offer is deemed rejected and the
counter offer of the employer stands for acceptance by the

contfactore

(iii) | Acceptance imast be properly cémmunicafed. Ihéceﬁtance ﬁe-.:
comeg effective only from the time it is communicated teo
the offerory and in the case of acceptaice being
communicated by post, it becomes effective only from t%at.

it is properly posted.

{(iv) Perfarmance may constitute acceptance, If an offer is
L deemed to include a term providing that performance shall

be sufficient acceptance, communication of acceptance is

not necessary. In the building contract, the presence of

a contractor on site will be construed as constituting the :
employer¥s acceptance of his offer if formad acceptance has * .

not been made,
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(c) TERMS OF THE CONTRACT

The terms of the building contract are the contents of the
contracts It is the terms of the contract that determines the
extent to which parties to the contract are in ageeement, because
it is here that the rights and obligations of the parties arising
through the contract are defined. Terms of a contract may be expre

expresged or implied.

(1) Fxpressed terms: These are the terms agreed upon by the
parties during negotiation (offer and acceptance) by which
they intended to be bound. In the case of a building
contract, expressed terms may include the conditions of the
offer represented by the tender or contract documents. State-
ments made by the partics during negotiations, but did not
intend to make theg binding Lerms, may also be taken into
consideration if they help to deduce the meaning of the

contract.

(ii) Implied terms: It is presumed that the parties to the building
contract have expressed every material term to be affective
upon the contract. If however, it is found that terms
covering an aspect of the contract are absent, the courts
in the case of disputes, may infer a term which will be
binding upon both parties. Such terms may be inferred by
the cowrts either to give effect to the presumed intention

of the parties or an grounds of statute.
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‘It is however, very rare Iin hullding centract; qu terms to be 'Trg _;f
Y implied since standardized contracts are useds L : ;ﬁ‘
From the foregoing, it may be established that the proper i.
berformance of a building contract depends on the formation of the ;?5
contract as itxhelps_ip_the determination_qf the actual point at
which the cbhﬁfacfgls méde; gé ghaf in £hélcése of dispute, actual
offer and acceptance can be identified, and the precise terms of the
T S A e e
2+3 TYVES OF BUILDING CONTRACTS _}
One should be very careful in his attempt to discuss types of i

. v

.;f  for selectiﬁg'thé organiéation to superﬁiée, ﬁanage and perform building

construction and the types of contract avaialble have preliferated in
 pecent years because of the increasing complexity of tuilding designs,
escalating c&été, legal constraints, magnitude of public projects,
accelerated social needs, and increasing demands on bullding owners
and their s#affﬂf Thus, no list can help but omit many significant B
variahfé‘ihﬂéggéfécfing.ﬁethod;. FﬁfthermOre, most of the contracting
methods do transfuse in one ancther that distinct democcration may be
impossible, Many countries and many practices do ;se different
contracting methods. - : S B S :

SV SR %,
EFI I LS

Néﬁertheleas, standard contracting practice~favouk the'uselcf

some or all of the followlng types of building contracts depending
on the nature, requirements, and availability of documents on the

project:

?_}:.f building contracts. Thils is because as put’'by Wundram, "the procedures
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(a) Lump sum contracts

(b) Schedule (re-measurement) contracts.
(c) Cost Reimbursement contracts.

(d) Target Cost contracts

(e) Stage contracts.

(a) LUMP SUM CONTRACTS

This is also referred to as the fixed price contract, and it
is the one most used and known to contractors the world overs Almost
all public works and a majority of private works are tendered on this
basis, and award is usually based on reasonable lowest price. Thus,
lump sum contract may be defined as an agreement to perform the
building works for one fixed price, regardless of the costs to the
contractor, Escalation clauses under such contract for increases in
the cost of labour or materials are rare in private works and almost
forbidden in public workse The fixed price for which the contractor
undertakes to perform the works is computed from specifications,
drawings and Bills of Quantitiess Thus, for such price to be fair,
and reasonably accurate, the design of the project has to be complete
before tender, so that Bill of Quantities can be accurately prepared;
and the contract requires suitable period to prepare his price.

Close supervision of works by experienced staff of both parties is

also recommendable for the successful execution of such a contracts.

The advantage of lump sum contract to the employer is the

elimination of construction risks to be born by hime
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on the other hand, the advantage of this practice to the contractor is
the reduction of excessive book=koeeping expense for him as well as the

complete freedom to select his own subcontractors.

With the employer and wontractor malntaining opposing financial
interests in this type of contractual arrangem nt, both parties must
:;téié cogsiderable pains teo protect their positions. This is because,

'?;J the process of incorporating change is difficult, costly, and
| generally time consuming. Additionally construction starts arve
;sually delayed until all design is complete and tenders are received,

. reviewed and contracts awarded.

{b) SCHEDULE (RE-MEASUREMENT) CONTRACTS.

These type of contracts are very rare in practice. It is also
.called unit price contracts, S;hédule contract is generally applied
to building project when and vhere the information available relating
tn the project is inadequate to cnable reasonably accurate price of

“the whole project to be assessed.

Under such situation, & schedule of all the likely items to Dbe
ecountered is prepared, and rates are applied by the contractor. iis
the work proceeds, measurements enables quantities to he insarted arnd

the cost evaluated using the appropriate ratess

(¢)  COST REIMBURSEMENT CONTRICTS

- ., This is also called cost plus contracts. i cost reimbursement
contract is an agreement to perform work and be re~imbucsed on the

__]_:_)asis of actual cost, plus a percentage (or fixed amount) fee for the

s
Lo o



the contractors Such contractual arrangemnts are applied in afﬁ.”.
situationlthnhéhd ﬁhefé urmsual or particular skills are required

for a project and there exists little opportunity for competition

- among contractors, accurate definition of the work to be performed is
Inot Practiéal, df the éhployer wishes to continue to use a particular
contractore For this type of contract, the employer'@rghinmagents'néed
special experience iﬁ order to deternine the need for this form of

contract cind to appreciate the rsks involveds

The advantace of thirs type of contract is that, it allows work to
" start on the project before plans are complete or even before all
requirements are knownj and this may be particularly desirable after

say, a disaster; when an employer wishes to quickly get back lnto
IOperation. This method 2lso allows a great deal of flexibility to make
changes at their actual costa S R

i

:1%“5'"' o S b
It is important to note however, that hy definition, cost
reimbursement contract decs not guarantee a final costs Therefore, it
is in the intercst of the employer or his agents to select a contractor
that is experienced in this type of contract, efficient, and who also

has management experience in order %o minimize risks of escalating

costse - e . , e

{d) TARGET COST COMNLN

This is another type of cost reimbursement contract; sharing «

common featurese Except, in target cost contracts, a "target prime

costs" 1s agreed upon by the parties and a fee for management is

. L . oo . ' Ao -
calculateds -~ ” L e :
Lo e S o o

4

5

- . L
Lo : s . - I
e : AT e

o . ' - N . LA

v
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The "actual" prime cost is paid to the contractor, but the fee is
usually adjusted in relation to cdifferences between “target" and
"actual" costse While it is important to agree on an accurate
target cost, it is not necessary to prepare Bills of Quantities for

the purposes

(e) STAGE CONTRACTS

This type of contractual arrangements can assume any of the
aforementioned typese The only slight differcnce which gives it the
name is that, under this type of contract; the contractor agrees to
construct the whole of the building works in consideration of
specified price made up of separate payments for each of the separate

parts of the wholes

It is important to note that, no matter tha list of the types
of contracts, building conkracts can genuinely be classified under
one general typee This, in <sgence, may be termed "entire" contracts;
and all the afforenirwd types are considered as variations to ite An
entire contract may be described as the one where the entire fulfil-
ment of the promise of one party is a condition precedent to call for
the fulfilment of the promise of the other party. This means that
when the contractaor has complcoted the works, the employer is to pay the

agreed sume Infact, in a genuinely entire bullding contract, the

following rules apply:

(1)  The contractor cannot claim payments until completion of the
workse "No completion (substantial), no payment and claim of

damages".
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But if only £rivia1 items are left outstmpding, the courts may deem a rﬁ

contract complete and may counterwcharge the contractor for the out- '

standing worlke

SNEES

':“"3.

(314)

{iv)

(v)

(1)

The contractor carries risk of completion (regardless of
hindrances and hazards) with no c¢laims for extra payment,

but with the possibility of extension of timee.

The employmer must pay whole price as soon as the work is
gompleteds He cannot hold back money in respect of defects,

but musk take acltion for hreach of contract. '

Neither party cén vary the contract.

any wﬁrkwor materials reasonabiy neéessary fOr.tﬂé cambletioﬂ

of the works are deemed to be included. But, as was mentioned
ét the carlf stage of this section that there 1s an increasing
complexity in the design of bui}lding project, escalating c¢osts,
and all pther associated problems, entire contract is
wwealistle in the face of all the risks and uncertainties

that charcteristize the building industry, Thus, modifi-
cations are frequently introduced in practice which have the .iﬁ
effect of softening the rigorous conditions of the entire :

contracts discussed above. Such modifications includese - i

Right for the contractor tc receive interim payments

subject to retention,

Right for the cmployer to retain part of the fund for a

period (usually six months) after completion against

»

clearance of defectse S ' _I-;.;:’ *ﬁlz-
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(ii1) The transfer of some risks from contractor te employér (caGe
damages to work}; though this may be additional requirement

on contractor to insure it.

(iv) Recognition that certain contingencies will release conlractor

fram obligation to complete,

[L%)] _ Provision made for contractor to be paid for extra-work

carried out.

w’;r“'(vi) Provision for the hrchitect (employer's agent) to vary the i
' ﬂ;” worle, and issue instructions on how the works are to be

L e carrizd auts

Where Quantities form part of contract, they do not destroy
continuity. It is on the basis of thise ~ modifications that

the different Lypes of variations to the entire contract

resulted.
2. THE _CONTR:.CT DOCUMENTS -
Aii.
S o+ In the formation of building gontracts discussed earlier, we o
made reference to the terms of contract as being the contents of the . i@

contract which the courts will lock for in the event of dispute bet-

ween the partics to the contract in order to establish the point at ..
Agreement

which they are in ~ f Such contents include some physical or

Langible documents vhich can be presented before the courts to serve

@s evidences, Thus, contract document, as the name depicts, can be

in the form of onc single gheet of paper documenting the agreement

» ', between the parties and signed by both, or it can consist of several



hundreds of pages documenting the detailed obligatory conditions, and i

\ o
1 B

various considerations that nced to be present in order to cover all

posgible situations that may be encountered in building contractse

In gencral practice, bullding contract document consists of some or

all of the followingie e

.-féi | #.;Arfiéléé Ef aéreement
(b} Conditions of conkract
(9). Drawings

.;'ﬁgdjh IWSpecificatioﬁs; f ;{: : -?.f”' : . ” }U;

(e} Bills of Quantitics,

:jijrticle of agreement is a form which mist be completed and
signed by both partiess It identifiss the parties £o the contract,

name the Architect, defines the work, and states the contrackt sum,

o

T Conditibns of contract are usually embodicd in a standard

form, and they consiftute the terms that are to bind the parties in

the gontracty .0 - S R

A

In strict adherence to contratual arrangemnts, a linited
rumber of draWiﬁgs are usually selected as the contract drawings
which outline the projects, and are signed by the partics to the

1

(wmxmi._fﬁbfﬂ__ o B Ajfﬁ

In épécification, deseription of works to be exécuted,

materials and standard of workmansnip are dealt withe iA;ﬁ

oot " . P o ros
-
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R

But specification is not used on most hullding projects nowadays
because of the use of Bills of Quantities which usually incorporate

all the informations requived from specificationse
f o

Finally, Bills of Quantitis are lcgal document incorporating
not only the spe@ification of material and workmanship, but also

measured quantities, rates and the total cost of the works.

2.5 CONIRACTING PROCEDURE
Contracting procedure in anather way can be referred to as
"general pre-concract preparation®, and it ocutlinez the various #tages

involved in processing building contract from the clients conception
to
of the project down/the period the contract is finally awarded to the

successful contractors. The Simon report, although published as long
ago as 1944, sets oul in paragraph 22 what still remsins an excellent

3
summary of geood practice in pee--contioct proceduref .

The paragraph reads, "Good practice in plucing a contiact for a
large huilding has been as followss

{a) The Architoct, with the uilding owner, has prepared a
statemént of the latter's requircnents. o

(b) e has selectaed the consultant and the Quantity Surveyor,
obtaining, where necessary, the auproval of the building
Mck s

{c) He has prepared sketch planz and, with the Quantity
Survevor, a preliminary approximate cost,

(a) He has selected such sub-contractors as he has considered
it necessary to noninate in advance of signing the
contract, o : ' -
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(e) With the help of the conrdiltants and nominated sub-
contractors, he has preparad a full set of drawings and
specifications. ' S

(£) The Quantity Surveyor has prepaved detailed bills of
muantities, describing in words every service to be
perforned.

{g) Tenders have been obtained on the bauis of the bills of
cuantities from a selected list of firms. L

€' (n) The Architect has, with the building owner, selected the
e general contractor.

(1) He has, with the consultants and Quantity Surveyor,
prepared the contract documents. _

(j) The general contractor has signed the main cﬁntract aﬁd.
contracks with the sub=contractors - some nominated hy the
Architect, some selected by himsgelf', Improvement on
thié as a swwmary of basic good practice would be difficults Hodifie-
cations however, are usuélly macde to suit particular requirements, and
one distinct process that has been committed from the 1ist but usually
practiced nowadwys ls some aspects of cost planning which bhave becona
essential features of a contract.
Tt is highly important that the centracting pfocedure is under-
stood and practiced by all partics concerncd at the intlal stage of
T?Q? contract because all the disputes and claips that arise later in
the contpact (during the post contract stage);"uéually take their root
from this stages As long as enough care and time are taken in
evalupting the contracting procedure, there may be great unlikelihood
of mroblems surfacing during the post cbﬁttact stage which is
egsentially concerhed with the administration of the contract
@riginally con.uracted down to its cunpletion and hending overs . . &
In summaryy building contracting as reéreséhted ih this Chpater

can be shown in form of table as provided in table 2.2 ~ vo' 3 du
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FEATURES OF BUILDING CONTRACT TABLE 2,2°*

s e

TYPES OF CONTRACT METHOD OF ASSESSING VALUE CLASSIFICATICN ARISING OUT CONTRACTUAL ARRANGEMENTS
OF CONDITION OF CONTRACT

Bill of Quantities - - - - - -- (JCr @AUSE 31) stﬁuﬂ COM—
Lumpsum \\\ /

(Contract Price) ///éﬂmﬂ.a..ﬂﬁm and Specifications
N\ Firm Price Entire _~Competitive Tendering
“NApproximate Quantities \ N \ \\

luctuating “~Non maﬁ.nmx/zmmonwmwmn Tendering

(not a contract document)

Schedule (R B ipproximate Quantities. g
ment) A =il

Priced schedules Fluctuating Non Entire—

(non—competitive)
- Firm Price Entire

Competitive Tendering
Negetiated Tendering

Entire — —~ Negotiated Tendering
4

lon m:wﬁ..m\

Cost Reimbursement Fluctuating fee

Target cost \

alue cost

(Cost plus or prime cost)

¢, DiPTED /ND MOOIFIED FROM UNPUBLISHED NOTES BY SEEGIR
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Edward C. Wundram frown his paper

"The /American Approach to Contracting”
which appeared in the textbooksy '"Management
in the Construction Industry',

Ke Da Stafford in his unpublished notes on
the types of Contract.

Simon report obtained from "Pre~Contract
Practice for Architects and Qamntity

Surveyors" by the aqua group.
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CHAPTER THREE
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THE CONDITION OF COMIRACE =~ - - &

3,1 GENERALLY

Coﬁditi;;s of contréét are terms that define the rights, .._ li
'.responsibilities, and relationships of the parties to the conbract.
- These terms or conditions of contract are usually consolidated into one s
standard form called standard form of building contracts; and represents B
items identified over years of building construction industry experience ﬁ
the contract executed in a fair manner. It is important to note at this
juncture however, that the standard fortms of conditions of building |
contract are varied; and although the terms embodied therein are timoe
tested legal expraessiorns{modification of which could be implicatory),
the degree to which they may be put to use in a uilding contract
depends on the nature and type of both the project and contract
emploveds The standardized general conlitions are usually modified in
form of deletion or extended in form of supplementary provision or

both, in particular situations to suit specific projects.

3e2 . TYPES OF CONIRACT CONDTTIONS | R
It has bueen mentioned in section 3.1 of thié Chapte;.tﬁat‘coﬁtract.
.cdnéitions are usually ©Sconsolidated into one standard document called s
standard form of building contra;ts; and that there are various types of
this standard form. Thus, there ;re mumerous standard forms of

contract conditions covering the whole span of the construction

. Industry that have heen tested over reasonable period of time; though '

- T — - .
“ b SR L H C 3 o, . e
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the uge of which depernds on several factors such as the nature of
construction project, natare of construction client, natu.e of
construckion contractor, size of project; etc. Standard bullding

contract conditicns may be cone of more of the following types:

i

(a) Joint contracts tribunal (JCT) standard form of conditions of
o bullding contract, private edition for use with and without
-;-.[ quantities or with approximate quantities; and the local
authorityts sdition alse for use with and without quantities

or with approximate quantities,

[ §5D)] The Federal and State governments hgreement and Schedule of

cohditlons of building contract for une with Guantitics

{e) Nominated subwcontract stamiacd form of contract (YGroen form')

(d) Non-nominated sub-contract standard form of contract ("Diue
J . form")s There are numercus other standard forms of contract
) ; conditions covering Civil Engin ering and survice aspects of
the construction industry, the mention of which will make the
Twork uninterestingly iy, There are alsQ certain clauses
from either of the above-mentioned types of contract conditions
that are curved out and treated into a standacd form (like the

- "formula rules standard form of building centract) to suit

RN particular situations that one does not want to delve into for
similar reasong, Rather, in comformity with the scope of work

discucs=ed in the intreductory part of the dissertation,
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treatment will be concentrated on the first two mentioned types onlys

and perhaps, with rudimentary mention of the last two where applicable,

.I(;} - THE JCINT CONTRACT TRIBUNAL STANDARD FORM OF CONDITIONS.OF
BUILDING CONTRIACT

This document has several variants as follows:
(1) Local authorities edition

with quantities e S o

=F

without wuantities

with approximate quantities.

(ii) Private edition
with quantities
without quantities
with approximate quantities. It has also undergone s0 )
mary editions and revisions; the latest of the editions
being 1963 edition while the latest of the revision is .
the 1580 revisions The July 1977 revision of the standard
document sets out 35 conditions that pertain to building

projects as follows:

CLAUSES NO. . CONDITIONS
1 : : Contractorts obligaticonsas
.2 ' : Architect's instructions.
3. | . Contract documents
4. ' Statutory obligations, notlces, fees and
charges. | |

.g\. B Levels and setting out of works.
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11
12
13A

13B

14
15
16

17

L

194

."_':;2.‘1 |

22

.23
R

33

Materials, goods and workmanship o

cenfirm to descriptions, testing and
inspection.

Royalties and patent righis.
Foreman-in—charge

Access for Architect Lo the works.

Clerk of works |
Variations, provisional and prime cost sums.
Contract bills

Contract sum

Inclusive and cxclusive value Added tax o
supplemented agreements.

Materials and goods unfixcd or off-site,
Practical. completion and defects liability
Partiall possession by employer

hissigrment or sub-letting

Injury to persens and nroperty and employer's
indeminity L )
Insurance against injury to persaﬁé aﬁd
property

Expected risks, ruclear perils otc.

Insurance of the works against fire e£c.
Possesslon, completion and postponement
Damages for nor-completion

Bronkion of time

Loss and exéﬂnse.causéd ﬂy éisburtance of

reqular progress of the works
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26
27
28
29
30

308

31 (M-B)

32
33
34

35

34

HDetermination by emplover

Determination by contractor

Nominated sub-contractors

 Nominated suppliers

drtists and tradesmen

Certificates and payments

Finance act ( No.z_l 1975 - stlatutcry tax
deduction scheme.

Fluctuations,.

Outhrealt of hostilitics
War damages
Anticquities

artitration,

It is the standaxd form of the conditions of building contract

that iz mostly widely used on private and large government contracts,

especially when the services of sonsultants are employed particularly

in Nigeria - probably because of its comparatively morc comprehensive

treatment of the conditions that govern the proper execution of builde-

ing projects.

(b)  THE GOVERMNMENT AGHEEMINT ANU_SCHEDULE OF CONDITIONS OF BUTLDING

SONTRACTS

There are also many versions of this document. However, that

used w' th quantities by the ten Northorn State is nearly

identical, and has 32 schedule of conditions outlined as follows:
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amsiw. CONDIEIONS
1 Definitions
| _zl- | Individual liability
.3 ' - Scope of contract o T {fh
‘4 . Drawings and Bills of Quantities ect,
.‘ Eﬁ;é_. Notices and fees
},é::; Sctting out of workse ° o - .fi
.“fj}_ Moterial ard workmanship to confirm'to | ‘;é
-7 1 descriptions. -
| 8.'_ 5 Foreman : | R Il
-9 Access for lfxchitect to works |
| '.lOII Duties and powers of Architect's repro-
© . sentative
Hij: o + hceertairmment of prices for variations
S42 " Quality and cuantity of works
13 I _ Unfixed materials when taken into account
. to ke the nroperty of emplovers o
141“ ' '.H Defects after completion
'J557i o Assigmment or sub-letting %
26 -." Indemification against injuries to _E
persons and property '*gﬁi
17 ¢ Insurance I : f .
‘18 | u.ﬁ Date for possession and completion
. 19 ;;.. by Damages for non-completion o | Ty
" 20 - ... Delay and extension of time .
21 ;EJ  . Determin ation by employer
22 o : _  ~ Determination by contractor - f

23
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23 Nominated sub-contractors
24 Nominated suppliers
25 Direct payment to nominated sub-

contractors and suppliers

26 artists and tradesmen

27 Certificates and payments
28 Fluctuations

29 jer risks

30 War damages

3 arbitration

32 Falr wages clausces

wWhen the two types of contract conditions are compared, one

may justifiably say that they are nearly the same in outline, but
ouite differnt in detailse The "JCT" standard form of conditions

of building contract can be said to be the uniwersal set from which

the govermment version has been extracted, perhaps for simplicity

and suitability of government policy requirements in dealing with some
of its projects. No matter the pupose for which it is used, the
government standard form of building contracts has more loose ends than

the “JCI'" type; and therefore can create more contractual problemse.

Se3  RELATIONSHIP OF CONTRACT CONDITIONS TO OTIHER CONI'RACT DOCUMUNTS

Every standard building contract consists of several documents
which are complementary and, it is when they are taken fogether, that
they represent an integrated contracte The relationship of contract
conditions to the other contract documents discussed in last Chapter

therefore is great.
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| Mosgt of the tefms in contract conditions have the divect or indiredt
tendency of protecting the limitations and uncertaintlés_that usually
pervade the other contract documents. For example, contract drawings i
portra?éfgraphically the work to be constructed with respect to ;;[j" |
dimensions, location, arrangement of components, and siting; while the |
contract bill of c¢uantities sets out in a systematic manner, all the
.quantities and full description of items of labour, materials and

plants required to erect and canplete the bullding workse Since thesé

documents are usually prepared before actual performance of the wvork .-

Hy

starts, they deal with what initially does not exist, the w
transformation inte existence of which may be hampered by shortcomingésqifé
which arc not visualized at the time they are being preparceds The L
standard form of building contracts within its own limitations thera—_ )
fore, is awarc of this, and {xrics to incorporate terms, conditions, |

and procedurc about how these problems shall be settled as thay may

arise, It may be noted however, that notwithstanding the Protectiqn
accorded them, the contract conditions as a contract docuéﬁnt.c;nnot

claim overwhelming supcriority over the other documents, because

without the existence of the others, it will have no standing point.

3s4 _ THE CONDITICNS OF CONTRACT RELALING TO CLAIMSS

Claims vhich will be troated in details in the neoct G‘iapter. o
can be siid to be a function of time and cost; and it is a subject of .7
great concern in the construction industry as time and cost are the .wif
primec parameters of constfuétion characteristics, and indeed, business

life as a whole,
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As gathercd from the previous sections of this Chapter also, standard
form of contract conditlons, regardless of its format and content
usually has the purpose (if observed) of ensuring three things per-

taining to the building project vizi

(a) That the project is executed in good times
{b) That the project is executed at a fair price, and
(cj. That the project is executed in accordance with requirdd

standards Therefore, it is not uncommon £o £ind so many

fl claugses of any standard form of conditions of building ’ 

. contracts relating directly or indirectly to claims, as the

purpose of such contract conditions has direct bearing on

claimse But, as usual, treatment te this scction will be

based?;n both the 1963 private odition with guantities of the MJICI
standard form of building contract and the Goverrment's standard
forw of agreement and schedule of conditions of building contrack

for use with quantitics,

'ta) T THE WJCT" STANDARD FORM OF BULLDING CONTRACT

Clauses of this document relating o0 claims can, according

te opinion and convinience, be divided into three broad categories

as follows:

(1) Thosc that may explicitly or Implicitly cause or give rise
to claims through thelr operation.
(i1) Thosc that provent certain claims if they are included

a'?;ff ) and cbserfed in the contract.
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(iii) Those that recognize the possibility of claims resulting
in a project, and hence outline the procedure for

settling theme

The first category constitutes all the clauses in which tha
Architect is empowered ko issue instructions and variations on matters

concarning the contract as extracted and reproduced belows

Clause 1 (2} Discrepancies in documentse ~
Clauze 4 (1) Compliance with acts of parliament, by-laws, and

¢ther regulationsa

Clause 5 Instructions regarding levels and setting out,
Clause 6 (3) Opening up for inspection L L W
Clange 6 {4) Remcval of work, materials or goods not complying

with he contracte. S - . | _ ;

Clause 11 (1) Instruction imvolving variations in the desing,
quality or wuantity of work.

- Clausc 11 (3) Expenditure of primec cost and provisional sums,
Clausc 15 (3) Making good defects, : | - Ef;
Clausc 21 (2) Postponement of the execution of aﬁj worka
Clause 27 Instructions regarding nominated sub=contractor's
workas
Clause 28 Instructions regarding nominated supplier's worke
Clagse 32 (2) Protection of the work in the event of war,
Clause 33 Action in the event of wars -
Clause 34 (2} Instruction regarding antiquities found in the

exccution of the workes
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The procedure for the issuance of Architect's instructions are
covered in clause 2 of the same document, while the procedure for the

valuation of variations are covered in clause 11 (4).

On the other hand, those clauses that prevent certain claims
if included and observed in a contract (second category) are the
insurance claims covered in clauses 19 and 20. Unfortunately, these
clauses even if used are not seriously observed particulany in Nigersa.
As such, there are very few cases if any, where the operation of these

clauses surfaced as preventive in matters of claims.

Finally, the last (third) category of the clauses embodied in
the "WJICT" standard form of building contract that recognize the like-

lihood of ¢laims resulting from a contPfact are extracted as follows:

Clause 22. This clause deals with damages in event of non-
completion within the agreed time,

Clause 23: Dealing with the circumstance that will entitle
the contractor to extension of time

Clause 24: This is ..losely linked to clause 23 and deals with

the circumstances that will entitle the contractor to claim

for loss and expensecs

Clause 31 which relates to the payment to the contractor of

additional costs arising out of fluctuations in the price of

labour, materials and plants,

Clausc 34 (3): This is the clause relating to loss and

expense caused by the operation of the antiquities clause.
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Tt is important to remember that there is no hard rule in

categoring the clauses of the "JCI" form of building contract (and .

in fact, there is no conventional rulc at present) as appeared above. .ii
There are so many clausces that can belong to mere than one category,
such as clause 6; while other clauses are difficult to be fitted into
any of the three categories, even though they may latently affect -
SR ”j, g . : 2T r%
féiﬁiié;i;; iodking é£ %ﬁéloutliﬁc.of contents of éhe §0vernment‘s

form of agreement and schedule of conditions of building contract in

section 3.2 (under types of contract conditions) and perhaps, the -

document itself, the conditions that relate to claims can vividly be
entracted and discussedy Mention noed be made at last, however, that,
in.all aspects of claims, the cguses as provided for in the clauses of
the conditions:of contract must be established; and depending on .- .
whether its occurence is as a result of the contractort's fault, the

cmployer!s fault, or as a rcesult of a matter outside the conktrol of

the two patties, 'the procedure and final settlement of the claims '
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CHAPTER FOUR o T T

CONIRACTUAL CLATMS

4,1 THE RATIONAL FOR CLAIMS
| In the light of building contracts, contractual claims are the :

.héans whefeby the contractor can be compensated for the loss he would

suffer where and when the obligation that he undertock in the contract

agresment has become more onerous than he anticipated through no fanlt

of his own. Claim can also be instituted by the client or building

owner agalnst the contractor if for any cause outside his owm faulft or

that of hig:agents, he suffers a loss as a result of the contrachorts

'actioh that is contrary to the provisions of the contract agreemcnte

The raticnal for contractual claim is rooted in the very nature
and characteristics of uilding projects. The nature of building works
(be it houses, achools, hospitals or factories) comprise the compleotion
of projects involving large complicated schemes, fairly long contract
periods, high degree of complex documentation, and dilfficulty of fina~.
lizing design at the time of tender which makes the complete *
understanding of the project at the early stages difficult for all
parties copcerned'(client, consultants and contracstors). In a complete
huildiﬁé ﬁontract, it is likely to have diverse parties contyributing
to the completion of the préject. Such diverse partics may include
Architects/Structural Engincers, Quantity Surveyars, employer, - |
contraétor, sub=contracts, suppliers, statutory authoritias, clicntts
employees, and contractar's employee; any of whom may disrupt aor

interfere with the progress of the works.
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Also the uncertainty such as weather, availability of rescurces,
and site conditions under which uilding projects are carried out makes
it very.difficult for the contractor to predict and allow for in the
costs of completing the workse. Goverrment action may also warrant
claims on on~golng project without the fault of either party to the
contracts For example, when the Federal Government of Nigeria passed
a legislative act on minimum wages (N100,00 minimum wage) with effect
from April, 1980, all contractors executing projects as at lst April,
1980 had to claim for the unanticipated amount of woney required to
pay up workers'! acrears between April and the time the act was passed
{Kovember, 1980) as well as for the increased amount of each workerts
pay brought about by the leglslation fqr the rest of the project
periods, as these additional costs héa ﬁot been allowed for during the :

time they tendered for the jobs. : o i

A= a result of this act alone, a contractor working on ﬁ
ﬁﬁ;d million Hespital project in Nigeria submitted and collected
labour claim of N90,203,66. Some Stage governments later alsc passed
lagislative acts pertaining to minimm wages, and operative within
their individual statcss FPor example, Kano State pegged mirimum .
;~ wage ceiling at one hundred and two naira (W102.00}. Shortly after, |
through préssure and demands from Nigerian LabourhCOngress, the
Pederal Govermment of Nideria re—pegged the minimum wage celling
ab H12S.OO. ALl these affected on~going projects duwring their

respectiﬁe periods.
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The volatility of the markets for raw materials of building projects
is a further case in pointe. Building projects depend on the products
of a diverse number of other industries for their successful
completion:zzie inflationary character of these industries especially
in Nigeria make claims evidentg PFor example, a contractor tendering
for Housing Projects with Estate Department of Kaduna Polytechnic in
1980 submitted a quotation of #29,000,00 hased in addition to others,

on the price list he obtalned from General Metal Products {GMP) Lida.,

Kaduna, because he intended to buy some of the materials from the

. flrme He won the contract. But, just a month after he signed the

contract agreement, he disdovered that 'GP Ltd.' had increased the
prices of its products by 100%. He then re-evaluatéd the projects
which amounted to ¥47,000.00, He submitted the claim to the client
who had no pption but to agree ¥o the revised contract sums Anti-
gquities met during the execution of the project and damages caused

by war would also warrant a claim for loss on a project. It is in the

' light of all the above that contractual claims, though considered as

a menance and should be discouraged, cannot be possibly ruled out

~ even on building project of smallest scale.

evern

42 CONTRACTUAL BASIS FOR CLAIMS

Because of the various variations in cirgumstances that may

arise from the varied and uncertain conditions that bedevil bullding

projects, and which will directly affect the contractors! ability to

cafry out the Qbrks, contract conditions (earlicr dealt with) are
introduced to compensate the contractors and the clients as situa-
tions mey warzant fop unpredictable losses that may subsequently

arise, e
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The possibility to pay accontractor c<laim costs outside the

principal contract sum cnables him to price the known factors of
completing the works at the time of tender, without having to _
provide for the urknown factorsa Thelcontractar can therefore réduce
hls risk allowance in confldence, knowing that he will be compensated
later through the contract, for losses arising from prescribed
ciromstances. The principle of contractual claims embodjed in the
contract conditions therefore, 1s that, the contractor shall he paid
far a change of condition affecting the circumstances under which he
has agreed to carry out the works {whether arising naturally relating

to mattexrs over which he has no contrel(or through the default of the

employer or nis agents) that causes him loss or expense. Similariy,

the contract conditions alse provide for the employer to exercise his

right in claiming for loss or expense caused by the contractor and
his agent; cven though, most often than not the claim has one-way
traffic - from the contractor against the employer,

It is, however, interesting tc note here that claims are not ;
Tpayable in all circumstances that may cause the contractor or
employer losse Those accurances which give rise to a right to
compensation are identified in the contract agreement and conditions
of each particular projects Thus, as treated in Chapter Three
{conditions of contracts), every normal building contract is supposed
to incorporate variations. The use of this clause besides the case
of changed conditions, is necessary for substitution, addition, or

omission of a part or whole of the contract workse

Lt
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The issuance of orders within the écope of such a clause does not
invalidate the contract of any performance agreements The legikimate
isgue of variation 6rdmr under such a clause, means the contractar is
obliged to carry out extra work, but for which he will not be re—
imbursed under the valuation of varied work (Clause 11 (4) of JCT).
This 1s because,; payment of such a claim would have te include works,
the introduction of uneconomic or standing time, cost of returning or
diverting resources to gite, or the cost of prolonged contract period
arising from a variation of works instructed by the employer or hls
agents, Other clauses (alsc treated earlier} in the contract
conditions that give baszis for contractual claims cover such areas

as fluctugtlons of different types and magnitides, war and damages,
force majoure, and government actioms. It can be seen from Chapter
Fhree also, that there are some clauses in the conditions of contract
which, through.the operation of other cClauses, give latent basis for

claims,

Thus, depending on the provisions of the conditions of contract,
vhenever a contracter executing a particular project incures amny
cost which he feels is not covered by the contract conditions and

agreement, he can make a request for compensation for the extra works

. 8uch a request is called a c¢claime  When the scope of such extra work

and the basis of payment arc specific in the conditions of contract,'
all that the contractor has ta de is t0 maintain and submit 2 record

of labour, materials, equipment, and indirecct expenses; and the claim

can amicably be settleds
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Difficulty however, arises sometimes when the employer or his agents
instruct verbally but hesitates to confirm in writing, an extra work
lest it becomes a basis for claims. DBocause such extra werk is not
covered by variation order as stipulated in the contract conditiona,,u:

if it is executed on the falth of enly the verbal instruction, settle-

ment of the claim may present difficulty,

When there are many ctontractors on a building project, it is
the responsibility of the employer and/or his agents to co-ordinate
their worke If the employer and/or his agents fail to co-crdnate the
activities of the conttactors, 1t may have offects on one or mere of
the contractors! work. Lack of progress on the part of one contractor
due to whatever reason may cause mnother contractor to be delayed and
compel him to perform part of his cperation in a segregated manner
not originally comtemplated, thereby increasing his cost of per—
formance., When such delays occur, the contractor who has been
delayed can make claims against the employer and seek teo hold him
rasponsible for the damages sustained. Likewise, project schedule
developed by the employer or hls agents for ithe contractors is

unrealistic, most or all of them will bhe affected, because such

changes or delays in work, beth of which give rise te claims by the

contractors against the employers

Any imposed change, if it affects the contractor'z costs or
schedule, is a grand for claims by the contractora The change may be R
due to scope changes, arrorg and ommisions in drawings, suspension

of works amd work stoppagey delayed access to work or availability of
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gitc, varigéions from thé:specified quality as instrﬁcted by thé
client, variations in quantities, disagreement on interpretation of
s0il investigation or soil data, or a change in project envirorment
such as soil settlement. Ancther causc of claims is the accelaration
of work required by the employers Though entitled to time extension,
a contractor may be directed by the employer to accelerate a portion
or the whole of his remaining work to meet the original contract com
completion data which is likely to be delayed for reasons outside his
own fault, Both situations can substantiate a claim, If the
contractor's work is suspended by the employer who later asks the-l
contractor to agecelerate his work to make up for the lost time, the

contrractor has a basis for a claim.

Claims also ariée if finisheﬁ parts of the facllity under
construction are put into use by the employer before the project is
completed if i~ is not expressedly provided in the conditions of the
contract, because it may impede final work by the contractor and
thus cause him losse. When the employer allows another contractor to
start work before the first contractor has completed his part of the
wark, the contractor can claim interference by the employer if it is
catered for in his conditions of contracts This type of clalm may
be substantiated by lower labour and equipment - productivity,

decreased safety of workers, and increased unit costs.

The consequences of delays by the employer or his agents also

can cause claims. _ " e
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These delays may include delayed approval of drawings, delayed tests
and inspection, delayed payments, delayed delivery of equipment and
materials or failure of the employer to make declsions on time. If .
the employer insists strickly with the provision of time of completion,
he, himself must have performed his part of the agreement on time and |
mist not have contributed to the party's delays, Where the work to be
done by the contractor carnot be perfoxrmed until certain approval or
decision by the employer is conveyed, failure of the aemployer to -
complete his work on time is g sufficient excuse for the contractorts
delay heyond the agreed time for completion, Finally, claim may
also arise from variance in estimated quantities of work or changes
in related laws or teoxes, and fajlure to agree on the impact and ?QE

responsibility of abnormal market fluctuations in inflationary timese

At the beginning of the section, mention was made of the fact
that claims are not payable in all circumstances that may cause the
contractor losse Yet from the anatomy of all that followed, one is
supposed Lo be right in claiming that there are some elements of
contradiction, as the contractor has a basis for claim on all actions
of the employer or his agents whenever such actions (if are not
covered by the contract conditions) cause him losse But there is no
trace of contradiction. The statement is {rue since only the c¢laims
supported by expressed or implied provisions of the contract
o conditions are ncgotiables But these contract conditions are prepared :
subject to human limitationse. Purthermore, contract conditions as i
discussed in Chapter Three are not the same in all circumstances,

and on all contracts; but are usually modified te suit particular
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type of project or sult particular intereste Therefore, there are
~ bound ﬁo be some pitfalls christined in each particular set of

contract conditions even though the degree of such pitfalls may vary.

: Sé if the ébﬁtr;cﬁ conditions of any project is so restrictive
. on the subject of 1cgitimate claims (claims on all the basis discussed),
as they fall due, the contractor will be grossly injured (even though
he should have studied the contract conditions beforc tendering for
the contractl), and this situaticon usually results in disputes (atso
 | trgated in this Chpaterle It is also unfair to have locse contraet
conditions that casily allow the contractor to have unwarranted -
o claims, because that invariably means the employer will pay more than
the fair price of the work done for hime There should be a judicious

balance of interests represented in the contract conditicons.

4,3 TYPES OF CLATMS | . o .

Having coming to grip with the circumstances that give rise to
ciaims, let an attempt be made to categories the subject. Related
to the prineipal obligations that the contractor undertakes in the

© bullding contract (to complete the works by a proscribed date for a
fixed sum of money), contractuml claims can be conveniently
e
(a) Claims relating to circumstance which cause a delay in the
completion date,
~(b) Claims for compensation for the loss and expense caused to
| the contractor by prescribed circumstances or claims by the

employor for nonecompletion within the agreed times
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OELAY CLATMS

Because the contractor has undertaken to complete the works by
a fixed date, and has agreed to pay the employer damages shoul.
he fail te complete by the agreed date, he may wish to establish
that the cause of his fallure to complete on time is a factor
outside his contrel for which he is entitled to an extensioﬁ of

time as prescribed by the contracte His objective In this case

is to avoid a claim for payment of damages by the employers - = L

1
i
wl

Pelay claims have specific clause in standard contract
condition (esge clause 23 of 'JCIM form of contract) spelling
out in details, causes of the delay which will entitle the
contractor to an extension of time, the procedure to he
followed when delay is anticipated, and the subsequent approval

by the employer or his agentss

To ensure that he doces not have to pay damages to the,

employer, the contractor must meke his application for an

extension of time before the employer or his agents {mostly.

the Architect) issues a certificate under claugse 22 of the
'JCrt form of contract stating that the contract ought te have
heen completed on timcs Delay claims frequently involve the
development of argument relating to the couse of delay, and

the contractor's assessment of the duration of the delay caused
by such factorse

R . s
£ i
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The extent of the delay is usually assessed by a logical

consideration of the factors relating to the particular case.

CLAIMS FOR LOSS AND EXPENSE

Should the contractor, as a result of prescribed occurrence, be
irvolved in loss or additional expense in completing the
contract, he is entitled to bhe pald some money additional to
the contraét prices Many clauses if inserted in the condition
of contract (e.q clauses 6, 24, 41 and 34 of the JCT standard
form of conditions of building contract) may give rise to this
type of claime Claims for loss and expense may further be ..

divided as follows:

(1) Disruption claims. This is a situétion where the
| contractor wishes to claim for the financial effects of
inefficiency that 1s introduced in his adminlstration of
the project due to occurrences which entitle him to claiﬁ.
Such claims may relate to factors which cause the
contracteor loss as a result of accelaration of the
progress of woerk instructed, inacessible conditions
o which impede method of work, and inefficiency ceaused by

consequential sequencying of the work instructend hy the

- employer of his agents.

(11 Prolongation claims: Where as a result of claim
occurrences, the contract duration is extended, causing
the contractor additional costs. ITtems of additional

cost that may be incurred as a result of prolongation
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claim include preliminaries (since the cost of many preliminary lteme
is directly time related), climatic costs, extended attendance ' .;%f
(additional cost of attending on sub-contrac£0r5 énd suppliers) cost'.gx

argd overhead costs.

(1i1) Direct loss claims: This situation arises when the
contractor is able to ldentify particular losses that arise directly
as a result of claim ocourrences, for which he will ke entitled te

recovery if he can justify such losses as being directly related to

the claime As must have been cbserved, most loss and expensge clauus :ZJT
arise as a result of the occurrence of other claims, and therefore,
consitute the claims referred to earlier as resulting from latent

factorse

ot  TDENTIFICATION OF FACTORS GIVING RISE TO CLAIMS

re—

ae importance of this sectlon is to see how and when factors
giving rise to claims are identifled both by.the contractor and
employer (or his agents), and either dh site or iﬁ the offices We
know that the contractor is entitled to make application for an
extension of timg or for the payment of loss and expense once any of -
the factors preserlbed in the contract ééréement and conditions as
being causes for claims occurrences.surfaceds Iy thedry therefore, the
contractorts claim application will clesely fcllow the occwrrences
that give rise to claims, and a vital part of the project management
function is the identification, recording and notification of
factors which occur that entitle the contractor to make a clain

applications
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In pﬁactice, however, contractors do not always identify an
ocourrence which gives rise to a claim situaticn at the time of that
gcourrences This may be because it is difficult at the time of the
occurrence to identify that it 1s a clalm consequence, or alternativaly,

it may not be possible to identify the disrupttive effect of the

ocawrrence until sometime after it has happeneds It is thus . .

. jmportant that unce a contractor feels a claim might be appropriate .

he gives notice to the employer or his agents of his intention to

¢laim for delay or loss and expenses

To faciliﬁate the identification of claim ccourrence, whici . ve
rise to claims and to enable an evaluation of the delay and cost
effects of diaruptions which occur during the confract to be made,
it is important that the contractor maintains a monitoring process
which will alert him when claim situations may arise, and will record
the effects of such disruptions once they are ldentified. Types of
information monitored and recorded which facilitate the identifi=
cation of distarbances which may give rise to claim applications

includes

(a) Delays in programme
(b} Poor financial results. o - o i e

{c) Difficulty in planning the works. E 1;

(d) Specific losses in cost reportse S R e

{a) DELAYS IN PROGRAMME

This 1s a situation vhere the contractor identifies the o s

development of delays in the progress of the works which is
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possibly being caused by factors outside his control for which he is %lf

entitled to extension of time, or reimbursement for locss. Once such
a development has occurred, and no ¢laim application has already been
made for it, the contractor should study the cause of delay in order

to Identify that it is caused by & claimable factor.

(b) PCLR FINANCIAL RESULTS

Unfavourable financial results on a project recorded through
the construction team's periodic cost reports may identify causes “
of loss for which the contractor is entitled to be reimbursesd

as prescribed by the conditions of contract.

(c) DIFFICULTY IN PLANNING THE WORKS

This 1s a situation where problems encouﬁtered by the
contractor and his site team in short=term planning of the works
may identify causes for claims. For example, late receipt of
information, discrepancy in documentation, or variation based

on claims could lead to in-ordinate claims later in the project life.

() SPECIFIC LOSSES IN COST REPORTS

The project team (contractor's agents) may identify séecific
areas of cost in their cost reports for which no revenue is provided
through the contract, or arcas of apparent loss for which there is
no reasonable explanation as being caused by factors of the
contractors's responsibility covered by the contract conditionse

Such causes maty be the subject of a claim entitlemente
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445 POSSIBLE WAYS OF PREVENTING CLAIMS

It is not possible to eliminate claims completely from a
coﬁtract. fet, the menance of claims on the finances of building
projects, and on the relationship of parties bo building contracts
could be so grevious that early consideration of the ways for preve
preventing, as much as possible,; all likely factors giving rise to it
bespmes a matter of necessity. Thus, the prevention of claims shouid
be an on—qoling process (especially by the employer or his agents who
often settles the claims in terms of money or extra time}, heginning
from the conception of the project down to its completion; making
sure that all traces of factors which may likely give rise to claims

are timely identified, evaluw téd,y, and if possible, promptly treateda

Under normal conditions, a contract is usually awarded to the
contractor with the lowest bide With such situation in mind, some
contractors try to quote their minimum prices, hoping that they
will be able to put some claims later in the contract (if awarded to
them} so as to make up for the losse Given the grounds (in the
contract conditions), a contractor on a low=bid contract will claim
as much as possible since to him, it is an @pportunify te increase
his profit margin rather than a judicious compensation for loss
suffered. It is therefore, in the interest of the employer or his
agents to obtain the complete hreakdown of prices from the bidding
contractors, and study these during tender evaluation in relation
to the contract requirements {( as a contractor gencrally bids to
.ivery strict interpretation of the contract documents) bhefore awarding

the contract to the qualified bidder, o . -
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An alternative solutdon is to invite only cqualificd and experieiced
contractors in relation to particular contract to bide This is the f
Incase of selective tendering. As has heen treated in Chpater Two,

. therce are numerous types of contracting methodses Therefore, to

~ prevent causes for claims, it is negessary for serious censideration
to be given to the particular contracting method chosen before bids

are invited from contractorss

An.employér or his agents can prevent the occuwrrence of claims
by creating a climate of co-operation rather than conflict on the
project by sincerely trying to meei his obligations and commitments
as stipulated in the contract conditicns promptly; because such
actions will elso encourage the conbtractor to use his besgt offerts In -jﬁ
mininizing claims sc¢ as to maintain the cordial relationships

. f

Substituting changes when project &s im progress could be a qi
reason to believe that the emplever was not sure of his needs at the
planning stage; or there had been very poor consultancy services elther
prior to tornder or in dealing with unexpected conditionse This
situation can usually be prevented if the employer or his agenis
undertake lengthy and detalled investigation of the project and select
the form of contract that suits the situation before the contract is

awardeds

Finally, perledic site meetings open dialdgues, communications, M
and prompt identification of responsibilities amongst all parties
concerned on a project; ernhancing the co-ordination of all works done ot

on the project, and keeping a check on claims,



' 4.6 DROCEDURE FOR CLATMS

Claims are not arbitrariiy treated, but follow some laid down
procadure (whether expressed by the contract conditions cr implied).
Docamented evidence forms the best basis for a contractor's claime
Infact, the following, though not exhaustive, forms one of the

procedures usually observed in the treptment of contractual claims:

{(a} Notification of claims.
{b) Evaluation of claims o o o

(c} Negotiation and settlement of claims,

(a) NOTTFICATION OF CLATMS

Under most terms of contract (éépecially the JCT standard fdrm
of conditions of building contract), the contractar immediately af* w °
the identification of claims as discussed earlier in this Chpater,

is required to notify the employer :ww his agents (the Architect as

provided in the JCT form of contract) in writing of any occurrence
which gives rise to a ¢laim; cnce it becomes reasonably apparent

that suich occurrence will cause him delay or loss. The contractor
may lose his right to a claim if he fails to notify the Architect

of his intention to claim within a reasonable time, - - 'u}7 :'

{b) EVALUATION OF CLAIMS
As provided by the JCT standard form of conditions of building

contract, it is the responsibility of the Architect to make an award

twi )

to the contractor of an extension of time or payment for loss amd L
et

expense of such proportion as he considers fair and reasonable.
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In practice therefore, the contractor normally prepares an evaluation  .
which he fecls will satisfy his loss, for the Architect to consider, |
and upon which the Architect will base his awards It means therefore,
that this is the &rea where the contractor is expected to do his best
in order to prove his cé;e. This is the reason why the evaluation of
claims may be a very long and detailed process, involving contributions
from all members of the contractorts project team. Careful mainter anee
of records throuchout the project is a must in evaluating claim data, 1?{
A contractor should record all variation orders affecting his work, ;ﬁ
date of qqtices to proceed, amount of loss estimated, date of
notificétiﬁn,.time and amount of loss approved, and date of approvale. z?
He should algo maintain a record of his claims with their descriptions,

S and the documented deeisions of the Architects He should keep
.Lpraggégéféréﬁings, photographs, test reports, and coples of corxe i
pondents with the Ardhitect in his record. In an evaluation of claimg,
the contractor is expected to include an attempt to justify both

f&iéééé ;nd indirect costs incurred by tha delays He should thorefore,
maintain a record of labour, materials, equipment, ond indirect costs
for the additional extra_work. In sumnmary, the process of evaluating
'g cléiﬁiby thé cdhtracfor will invelve the detail records and
consideration of any or all of the foliowing information:
Corxrespondences

'51te meeting minutes
Architect?’s instructions

Labour allocation sheets

._ Site Diary . . _ ._' ' T R

v Weather reports



Receipt of drawing schedules
Tender build up

Plant records : S B
Day work rocards | :
'Programme

Cost information

Cost reports,.

{¢) SUBMISSION OF CTLAIMS

Once the contracteor has evaluated the claim, he will make a

formal) submission to the Architect for his consideration. The claig

submitted is usually a detailed document in which the contractor arguer

his case and show details of his evaluation. It is in the interest

of the contractor that he impresses the Architect with his submis_.on

with the objective of convincing the Architect of the asuthenticity and

value of {the claine.

. Normally, claim document submitted by the contractor to the

Architect will include the following:

SN T

(ii)

NI

Contrﬁct parficulars = which ﬁill serve as a back;éround
to the case.

Claim particulars - which show cause of claim, anhd an .
arqument of the case.

Evaluation of claim - which usually represents the

contractor's detail calculations of delay and loss

suffered.
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Receipt of drawing schedules
Tender build up

Plant records

Day work records

Programme

Cost information

Cost reportse

(c) SUBMISSION OF CLAIMS

Once the contractor has evaluated the claim, he will make a
formal submission to the Architect for his consideration. The claip
submitted is usually a detailed document in which the contractor arguee
his case and show details of his evaluation., It is in the interest
of the contractor that he impresses the Architect with his submic 2
with the objective of convincing the Architect of the authenticity and

value of the claim.

Normally, claim document submitted by the contractor to the

Architect will include the following:

\1) Contract particulars - which will serve as a back-ground
to the case.
(11) Claim particulars - which show cause of claim, and an
arqument of the casece
(iii) Evaluation of claim = which usually represents the
contractor's detail calculations of delay and loss

suffered.
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(iv) Appendices - which will indicate support documcntationss

(d)  NEGOTIATION AND SETTLEMENT OF CLAIMS

Once the Architect has considered the contractor*s elaim ,

_ submission, he may give the contractor the opportunity to argue his
case through a meeting before Finally making his award of the claim,
which he will later communicate tﬁ the contractor in writing. Such
a meeting facilitates negotiations, and if the contractor accepts
the Architect's award of the claim without conditions, it means the ¢

clalr is settled amicably.

4.7 DISPUTES

i —

Dispute arises in a situation where and vhen parties to a
contract are in disagreement » over setblement of matters expressedly

or impliedly related to the contract.

In the context of claims however, diaputes results vhen there is
no con-currence to the settlement of claims. Because of the involﬂ.
ment of diverse people in the execution of a building contract,
mumerous factors account for disagreements in the settlement of claim,
| therc.y giving rise to disputes. Unfortunately, such factors are
usually self-centred. The contractor, in trying to deliver the
product specified in the contract conditions at lowest possible cost
- in order to maximize profit (his main cbjective) will not forfeit

even the slighted claim 1f it is covered by the contract conditions.
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The employer, though wants the final product to provide maximm

function, wants it to be executed at minimum price, and therefore
will be reluctant to entertain claims. The consultants (Architecks,
- Engincers, Quantity Surveyors etc), either confident that they have
an aip~tight and perfectly developed designs and services to thel: :  Ha
client or concerncd that they may be faced with a less of reputation,

unneegssarily go on the defensives These type of attitudes usually

form the root cause of disputes over the subject of claims. No,

wonder, in 1963, the National Joint Consultative Committee of Architecks,
Quantity Surveyors and Builders in England, published a book entitled
“Building Project Management" in which paragraph fourteen of this
hooklet containg a pertinent comment on this subjcct: YNone of the
parties can regard the making of claims (or the infliction ef penaltles)
as reflecting credit on their Managementy. The more thorough the
planning of the work and the more cfficient the management Of the
contract, the less will claims and penalties ecowrY, If dispute
escalates to the extenk where all efforts made to reach a fair
settlement by negotiation fail, parties can resort to the court or 3
to the use of arbitration as may be contained in the contract condifionﬁwﬁ

to settle their disagreementse

4.8 ARBITRATION

B Standard contract conditions {(e.ge clause 35 of the JCT form of
condltions of contract) often enshrine arbitration clauses which may
become effective in settling claims whenever there is a dispute between
the contractor and employer or his agents regarding the assessment of

matters surrounding the clain.
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Thus, as provided by the 'JCT' standard form of conditions of
building contract, in the case of disagreement over the settlement

of claims, the party wishing to refer the matter to arbitration must
ask the other party, in writing, to concur in the appointment of an
arbitratérs Usually, the two parties do not agree amicably to the
mutual appointment of an arbitrator; and the appointment in such
caseg may be made by the court or as enshrined in the 'JCT', by

the Rresident off Viceepresident of R.I. B. A« (Royal Institute of
British Architects)es Since the contract contains the agreement that
matters in dispute should be refervsd to arbitration, it implies that
all matter in dispute shall automatically be referred to the
arbitrator upon his appointment, A person appointed as an arbitratar
should be known for fairness, honesty, and impartiality. Also, he
should preferrably be a person who is knowledgeable in the subject ~°
arbitration so as to be able to understand and weigh the evidences
that may follow during the arbitration proceddings. The renumeration
made for the arbitrator's service is usually agreed upon and signed
by both parties to the contrac:‘#§ and the arbitrator is not entitled
to take or receive from either party any sum of money greater than

that agreed one

The power of the arbitrator cnds at the expiration of the time
stipulated for gaking a decision. If considered nccessary, more time
however, could be obtained either by the arbitrator or by the court
depending on the submissions The arbitrator is duty bound not to
delegatg part or whole of his work to any other person, and to use
his discretions reasonably so as to give a verdict in strict

accordange with the evidence submitted to hime
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For arbitration award to be fair, all deliberations and discussions of
the arbitrator on the subject should only take place when all parties
to the arbitration are present, so as to avoid the expression of the
judgement of one party in the absence of the otherse. All parties to
arbitration are to be given recasconablc and proper notice of the time
and place of each hearing; and during the hearings, both parties to

the disputes must be heard either directly or throuch their counsels,
each in the presence of the others Amja ™ detailed out the pro ~dure

usually observed during the arbitration nroceedings as follows:

"A. FIRST MEETING (PRELIMINARY)

1e Reading of submission and appointment of arbitrater/s
2« Reading of notice of mceting.

3¢ Statement of appearance of parties.

a Opening statement by party instituting proceedings.

Se Discussion of such matters as:

(a) Inspection of property and documents.
(b) Production of documents, papers, etce.
(c) Fixing time to procced with subsequent meeting.

Be Sgﬁ@&hﬂ‘ MUETINGS

1e Examination, crosgeexamination, and re-examination of each
witncss of the party commencing proceedingse

2. Examination, qross-cxamination, and re-examination of each
witness of the opposing party.

3« Reply, if #ny.
4. Argumenfts on behalf of each partye

5¢ Closfe of proceedings".

“It is a usual practice that each party should announce the

CYose of his case of defence after he has tendered all the evidence
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deemed available by himi so that further cvidence from hdm no longer
be received except by the cxpreased consent of all parties concerneds
Based on the documented evidence before him coupled with his
experience in the subject, fairness, and impartiality, the arbitrator
passes his judgement in form of award which may be enforceable by
attabhment or court actlons For all concerned (arbitrator and pa -les
in Jdispute) to make the apbhitration exercise meaningful, they must try

to see that the final award sirictly complies with the following

requisites:

1df; It must be within the scope of the submission

2e It should be final and unconditional.

3. ALl differences must be adjudicated.

4, It should be in writing, unless otherwise provided by the

submicsiona

It is important to note finally that most contract conditions
in which arbitration ¢lause is embodied favour the commencement of b
arbitration on all matters after practical completiong unless with
written consent of the parties to the contract; and some contract
corxlitions {as in the case of JCT standard form of conditions of

buil “ng contract) do try to highlight matters of dispute which may

be dealt with by arbitration during the progress of the works,
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From the Chapter claims contained in
the book "Construction Performance
Control bY network" bY He Ne Ahuja.



THE COLLECTION AND PRESENTATION OF DATE

. 5.1 METHODOLOGY

¥ .7 The methodelogy employed in the investigation of relevant

information and subsequent collection of pertinent data relating to
any field of interest vary; depending on certain circumstancess. Among
other ciramstances, it usually depends on the nature and type of
information scught, area of coverage, availability of such information
and the type of respondentse This piece of work 1s not an exceptions
Because of its nature (an investigation into contfact conditions with
reggrds o claims in some selected building prejects), the methodology
employed in the collection of data was restricted only to the bu.dl. 3
sector; and to all circumstances that warranted casy dishurscment and
collection of the information and data contained therein. Ministry
of Works and Houging of three State Goverrments, ostate depariments

- of three institutions, and three quantity Surveying firms were shosen
as area of Coverage for this thesis in addition to the information ) g
cbtaincdl' from five contractors. These State Governments include

Borng, Kano and Kaduna while the estate departments are those of

o Ahmadu Bello University, Kaduna Polytechnic §nd University of

Maiduqurl respectively. The Quantity Surveyimg fimm. are Murt—Lamf
Agsociates (Kano), Raga Construction Consultant.s Ltde, (Kano) and
Shelte Construction Consultant Ltd., (Maiduguri); In Borno and
Kaduna States' Ministry of Works, most of the infd;mation ardt data
wer. obtained from the Principal Quantity Surveyors: with supple-"
mentary assistance from relevant officers of lbwer r@nks working o
within the same respective Ministries of workse

Aen
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But in Kano State Ministry of Worke, all of the information and data
ware obtained from the acting deputy Chief Architect and two quantity
Surveyorse The information and data obtained from all the three
estate departments menticned above, and the GQuantity Surveying firms
were from Professional Quantity Surveyorse Of the contractors inter—
viewed, only one is fairly recognized, at least in the Northern
parts of Nigeria. It is in form of a firm called "Ado Yau & Sons
Ltde," at Kano, Here an interview waé%ﬁk%h his site Quantity
Surveyors The rest of the contractors, although edpericnced in the
field of construction through long practice, are local in the sense
that they practice on personal and individual basis. Their stz s
notwithstanding however, invaluable information has been obtained

from them,

-

The infﬁrmation and data from the mentioﬁed areas were obtained
through personal contacts and oral interviewss. Oral in the senge
that only the interviewer wrote &l1 what the respondents said or
explaineds Thus the information and data collection was wholly
and personally carried out by the writer with the help of some
prepared questions on vhich he sought and obtained the information
and datas The form and content of the questions are shown on pageé
69 = T2e Personal interview with regpondents instead of the
conventional questionaire forgn was preferred dﬁé'ko fhe hatﬁfe of
the worke Because of the specialist character of the title of
this work the information and data sought for, must have

similar

3

orientations
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MeSce CONSTRUC. TON MANAGEMENT 1981/82 SESSTON

Thesis Toplc:  An investigation into contract conditions with

regards to claims in some selected bullding projects.

Types of information scught for the thesis during interviews with

respondents, sorted out into categories as followsse .

CATEGORY A: GENERAL INFCRMATTON

la Type of building projoct (negs Housing, School, Hospital)

2e Location of huilding, project.

- 3¢, Characteristic of the building projects .

L

CATEGORY B: LEGAL AND/OR FPINANCIAL TINFORMATION

s Client of the building project

.. - 2¢  Contractor on the building project

i 30 ~ Type of contractor of the project (Individual, Corporation)

Type of contract used.

.jﬂﬁn'u: Type of contract conditions used
':6§.  Original contract period
| 7 Original contract sums
8o Type of claim, if any {Time, money or both)

.9  Basis for the claim

10 Amount of the claim

11  Revised contract sum

‘424 Revised contract period



CATEGORY C: MISCELLANEOUS INFORMATION

le

2e
3e

Ao

Number of occurence of claims on the particular building
projects

Evaluation of claime.

Time of claim: (a) Notification (b) Settlements

Settlement of Claim - how? (amicably, legalaction, iArbitration)

CATEGORY D: OPINION INFORMATION

e

2

3e

View on claims
Efforts being made to check claims:
(a) Agreed modification made to the contract conditions *o

suit proper implementation of projecte

(b) Results of (a)
What - hould be done on the contract conditions to suit

proper implementation of future projectss
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MaSce CONSTRUCSTON MANAGEMENT 1981/82 SECTION

Typical Questions asked during interviews with respondents, the

answors of which constituted the information angd data used in this -

[

thesise = - o o : L

After bricf Introduction, and explanation of the subject of

interview which include name of crganisatior, name and rark of

respondent, subjoct of interview cte,

"3,

4

R

Te

Be

9

10a

11.

12

13.

Bave you ever cxperienced claims on building projects exemited

S

forfby you, of supervised: by you?

What specific building project was that?

Whare was the po ot located?

Who were the client and contractor regpectively?  ':-_}
What was the original contract sum? “
What was the original contract period?

When was the contract signed? |

. 5 . o

ﬁheﬁ did the :ontfactor take possession of the si;e?
What was the type of contract used for this project?
Lumpsum, cost-plus, schedule or rates ete?

What was the type of contract conditions useaq? = JICT, Governe
ment condtions?

Can I have a copy if there is ary?

Were there any modificatlions made to this contract conditions
to facilitate the proper excecution of the projact?

Which clauses and why?

What was the reaction of the opposite party to the modification?

a8 A
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. 16

17

17

18a

1.

204
21

22

234

24e

256

264

27

284

29.

304
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vhen was the exeoution of the project completed?
What wes the nature pr type of the claim/claims on the

projact? (time claim, finahcial claim, or both?)

What was the basis or ground for the claim? {eage fluctuation,

. variation etc)

wWhat was the amount of the claim?

what then did the final or revised contract sum/period amcunt

to?

When was the c<laim mtified?

when was the elaim settled?

How was the claim evaluated?

How was the claim settled? (By court action, Arbitraticng

A

or amicably?de S *
How many times dld claim occur on this particular project?

Was there any special characteristics of this building
project or its chntract that directly or indirectly gave rise
toy or supported the claim? | o -
Who'was the rocelpient of the claim?

Ist there any other specific building i Jy..0 - on which you
have withessed claims? (If yes, questions 1 = 25 follows).L
Now, how did you omme to know about the claimdclaims?

What can you say about claims on awarded building contracts
gnerally? | " |
that, in your perscnal opinion, should be done in order to

minimize claims on future building projects? Thank you.

FEV
LA e

aoEeETTUTULTL LT D

Chv
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Thus, even within the relevant section of the building secter, the
information an' data on this work could only be obtained from very
few persons who are elther experienced in the field by way of practice
aﬁd trainihg, or in a peosition to lay hands on thems So, it was
meaningless to distribute questionaire forms to workers on site ard
axpect to get satlisfactory information relating to such matters as
;settlement of claims or the type of contract and contract conditions
used on the project from thems It may be important to note here too
that most intorviecws wers carried out on appointments in order to
warrant the sacrifice of substantial time by the respondents to
enable the collection of adequate information and data, Where . -
documents were not readily available and there was a doubt as *v the
authenticity of information, further appointments were subsequently
made; which were all fulfilled either through personal comtacts or

by correspondence.

542 COLLECTION OF THE DATA

The amcunt of datn collectmd for a thesis would depend,
among other things, on the objective function ot the thesise. Use of
defficient information and/or inadequate data would not only make
the work statisfically impotent, but may also Buwrnish the academic
image of the authbglés it may be one of the documei.ls to be used by )
readers in judging his abllity to collect, analyse and present
"satisfactory"” data, On the other hand, superflow information and
data may nolt only cause unnecessary repetitions and enlongation of B

faidings; but may also make understanding of the work very difficultes
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Yot, what amount of data is satisfactory for a particular thesis .'
depends on the juidgement of the authgr and the subsequent readers.
But, for this work, a lot of data was collected fram the three States
on schools, houses and hogpltals; from which more relevant cnes for
the work are selected and compiled in tables as shown in the nest
section of this Chapter. Thus, from over one hundred excecuted contracts
collected, only 25 were selected and used for the works. The selection
was baged on the requirement that the data used should have some common .
basis of comparison. For cxample, only contracts executed between 1977
and 1982 were considered. Similarly, only contracts on which claims
amounted to more than one percent of the original estimates were sed,
and only data on contracts for simple buildings such as schools, ' uses

and hospitals were uscds

G643 THE PRESENTATION OF RAW DATA

The presentation of data can take geveral farms, wnd the selection
of ény particular form may depend on the ease with which it allows the
inclusion of most information about the data as well as the author's
discretions In this work, tabulation has been usc® .. the presentation
of the raw data as shown in table 5.1 on pages 75 - 77. For convenience,
the raw data bhrs been presented in the order of States accerding to
alphabetical arrangement; and under each and every &tate, in the order
of hospitals, houses and schools. It has also been arranged in such
a way that descriptive information appear on the left hand side while
figures appear on the right of the table, 5Such actions are meant for

'clarity.and neat appearance of the tables at the expense of 1o§ical

Sequances,



Table 5.1
Raw Data

L
B~ Collected from Borno State
2 3 | & 5 5 7 8 9
yve of Loc: tion | Contractor T of Contract|  .sie lor Claims | Sum (i) of Year ‘of
Building Conditions used :
- Ihl R b o R —
M. Orignial Conirect Cleinms Revised Starting | ¢
. Contract
a] 1 No. 38R | Goubcle Alh, A Geoc Fluctuation (F) L45,090,00 6,750.00} 51,750,00 1979
S8 Gtr. Maiduguri| Girgin
1 No.2BR ~litto= Alh, Adam GCOC Fluctuation (F) 38,000,00 5,400,00} L43,400,00 1979
Duplex Bukar
Low Cost
House
1 No.3BR Dama Rd. Alh, Bukar ditto Fluctuation &
SS Qtr. leiduguri| Abba Variation 50,3580 4m~omu.ﬂo 6L,411,70 19061
0ld crA Alh, Madu ditto Fluctuation & 5k ,000,00 15,215.00] 69,215,00 1980
Mzicduguri} Maina Variation
Potislum | Alh, Moh, ditto Fluctuation 54,000,00 19,880.00} 73,880,00 1981
Gurara Location &
Variation _
1 No.3BR Gwoza Alh, Shettima Jditto Fluctuation & 50,358, 0 12,589,50} 62,947.50 1981
S8 Qtr. M. Location
1 No./BR Alh, Ae. Laminujditto Variation h,C 85,000,00 9,083,73f 94,083.73 1980
Ward House} Maiduzuri

Contd,



Ijditto ditto Alh. B. ditto Variation 80,000,00 7,056,88 £17,056,88 1380
Goroma —
4 - e ! i
JJG, S. S. idiringa Alh, M. Umar |} ditto Variation 1,394,271.19 8L,500.50 § 1,L478,771.69 1980 _
- —afe e — - ..__l.
7 3G.S.T.S, ligala Alh, U, Tela |ditto Locati n & 125,558,081 ~" 028,40 155,597,40 1980
, Va iation
LJG.S.T.8. _..l,.. ugn Alhs We Bunu | ditto Variations 92423743 21,421.00 113,658,37 1980 ___
{Decogum | A1h. M. nﬁ.m.w.m.—&ﬁo Variations 66,261,07 9,866.00 764147.07 1980 __
Yunusari | Alh. A. wwawb& ditto Variations 882,480,23 57 ,6441,.80 950,122,03 1980 |r ]
i :
Collected from Kaduna State -
) 1 foduna e JCT Fluctuation 3,1400,000.00 201,628400 | 3,601,628.00 1976
Township Legislation &
Variations
ll.ll—LY'l.\l'I I-Il.!‘.-
2 [[ad, Tolyd __° _ JCT Fluctuation & 29,000,400 1£,000.00 447,000.00 1980
Legislation o
) e 5. U, | Belga Constr, |ditto Fluctuation 59994,212.0 997,901,.98 | 6,972,116.98 . -
fiaria Engineers Ltd. Legislation &
Variations
— e —— - - s iy Wi St ————
¢ §Selsmolo-
mpmmu. Obser~ LB A.G. Ferrero {aditto Legislation & 76,300,00 13,7L5.00 [90,045,00 e
avory Zomia & Co. Ltd. Variations )

. looz_Ha. L]
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ll.nﬁ., PR —
S | Extension | ¥Xane Bayyajida JCe Fluctuation & 2,911,922, 70 3,L76,362,5Q § 6,388,632.,20}) 1976 }1982
to Engineers Variations
Nassarawa Ltd,
Hospital
———f e . e PR o
T | Imnan's Xano Alh, B, GCOC Variations £2,110,36 30,245,2% 90,355.61 ] 1981 [1982
House Usman . .
— - s ——
U | Fencing Hedeja Alh. M, GoOC Variations 55,057.97 404533,91 99,611.88 | 1981 }1982
Emir's Kubura
House.
¥ [ Fencing Wano | 4lh. B. GOC Variations 363,000.00|  141,L51.23 50L,L81,23 | 1980 1982
Emir's Usman
Palace
w/| G.S.S. 3ar-o * JCT Fluctuation & 3,206,661;,00 709,590,00 | 3,916,614,00 | 1978 |1982
Variations
R . e —
x] ¢.8.8. ol 1A McNel Eng. JCT Fluctuation & 3,263,325,30 233,486,400 | 3,L496,763.,70 | 1978 | 1982
Ltd., Variations
Y| Murtzla Kano : . ditto Fluctuation & L,214,3L3,32 3,121,3L5.50 | 7,335,688.8, 1 1976 }1982
Library Variations
Complex :
P - — s et e
2| Driving Zano Ado Yau & ditto Variations 1463,000,00 554394650 518,394.52 1982
School Co Ltd

. — ke

Respondent did not respond,




. collected cannot wasily be detailed out &m the table used for the

But just likze all other facets of human endeavour, the tabulation of

were encounteraeds

7

the data are not without limitationse It is subjcct to the limitations
of the author's imaginatien, facts at hand, and the aims of the worke
Further, certain facts, though vital teo the full apprehension of the
data, cannot be possibly shown in form of a tables For example, the

literabture about the causes, evaluation and scttlement of the clalms

data. Instead, short tarminelogles of explanation such as Yvariationsg®

o+

wfluctions"”, "locationsg" etc are used. Where necessary, such mattors -

.f- would be treated in the next Chapter - nalyste of the presented dates

However, it is necessary to state here that clients (employers) for .

the projects have been ommitted from the table in order to avoid

undesirable repetitione In any casey clients for the whole dava
projects collected from the three states are Ministries (Minisiries
of Education, Health and Works) of the respective State Governments;
except in Kaduna State alone whore three out of the four projects
collected belong to Institutions {one for Kaduna Polytechnic and two

for ahmadu Bello University, Zarilad.

544 THE PROBLEMS OF DATH COLLECTION

In the process of the data collection, three major preblus

Wi b

problem of - o
First of all, there was the z axtracting information and

i

data from relevant respondentss In addition to the fceling of most

respondents in government offices that, most of the informction and

“:i“fﬂta on the subject of claims are classified documents and should not

be publicized, respondents in private offices feared loss of face,

and even legal action when it is discovered that the information and o
R . -

G
R
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data about particular claims have been supplied by them. For tﬁis
.'rcason the author was deprived of vital information and data on
certain claims, Even on some of those collacted and compilled, szome
information were deliberately loft out by the respondents as evidenced

by the asterisks in table 8,4, Secondly, there was the problem of

' restriction, Because of the speclalist nature of the work the knove

" ledge of claims was not known by cverybody €onnected with the huilding
.. Aindustrye Thus, the writer was restricted to some very fow mombers of
the building industry in the cause of collesting the information and
'_ data; because of their involvement, knowledge, experlence, or all; in

the field of contractual claimsa

Thirdly, therc was the problem of genaral scarcity of inforr *ion

and datas Pcrhaps, because of lack of keen interest about the subject

of claims coupled with the negligent attitude of parties to building
contracts, fow claims usually documented. Further more, because they
were not often required, even the documented claims were dispersoeds .

Thus, a lot of time was spent in assenbling the data togethers
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gale s
ANALYSIS OF THE PRESENTED DATA
6ol GENERALLY

It is sometimes necessary to describe details of individual
datum obtained and used for work of this type in order to promote
faster and better apprehension of further analysjis on it both
individually and in association with othcrse Take for example the
data shown in Table 5.1 of Chapter Five. Project 'J' may be described
as follows: It is a single cducational contract awarded by Borno
State Ministry of Education to iillhaji Madu Umar on 10 November, 19803
for the Mercction and completion" of 10 Nos. 3-Bedroom Senior Staff
Quarters, 10 Nos. 2-Bedroom Boys' Quarters, 17 Nos. ?-Bedroom duplex
low=cost houses, and 6 Nos. 2=Bedroom Junior Staff Quarters" at
Government Secondary School, Mirnga-Biu, at the original contract
sun (without the attendcnt 5% for preliminaries and 24% for contine
gencies) of N1,394,271.19, The contract was completed in September,
19813 but by 6 June, 1981, (before complction and final accounts
statements), the original contract sum had risen to the tune of
M1,478,771,69 due to claims under two separate variation orders which
amounted to [i84,500,50. The variations were caused by sloping sites
that affccted 8 Nose, of the 2-Bedroom duplex low-cost houscs, and
complete change in the design of all the 3-Bedroom Senior Staf?
Quarters to reflect culture (It was changed to another type called
"Muslim type")es The contract was of lumpsum type and the type of
contract conditions used was that of Govermment agreemcnt and schedule

of conditions of building contract.
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Similarly, all the data shown in the same table could be describeda

¥et?‘in this work, such descriptions have been ommitted for two

main f;ééoné: .Béeause of the relative size of the data, description

- of each and cvery member of it may make the work umnecessarily bulky
- and shadowy, Secondly, it is the opinion of the author that even
withuut the complete literature of each member of the data both in
igolation and in group, the aims of the work could be clearly under-
- stood through the proper analysis of the relevantly abstracted infor
ihférmafion Sgkeach member of the data as done in this thesis;
because the work 1s more particularly on the contract conditions used
on cach project with the view to determin g all the items of the
éﬁnﬁfact conditions, the operation of which supported or gave r.se to
e the claims on the projects as shown in the relevant tables, Ti. -,
although all aspects of each of the projects may be of increased N
help to tlhis wark in one form or another, the information tabula’ééd

1s enoughe

Rather, the analysis of the presented data is Intended to
focus on both the tangible and intangible aspects of the projects,
On the tangib’e aspects,; analysis will pay particcl. > attention to
the comparfsons of the projects themselves and of their geographical
sourcese There will also be some analysis of the contract conurclons
that directly or indirectly form the basis for the claims. On the
other hand, the analysis of the ilhtangible aspects uill ke based on
the following: | | R
(a)} Contractual or legal aspects {c) Technoloéiéal aspec£;.:;."

{(r) Economic aspects and
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682 _ COMPARATIVE ANALYSIS OF THE TANGIBLE ASPECTS OF THE DATA
o Comparative analysis here connotes the analytic comparisons of
pérameters of the projects that form data for thig the&is in an - : _ﬂ*
attempt to ease comprehension of the data and hence, its purposce
And for convenience, £t is better to divide the section into three o
sub~headings such as:

(a) Comperative analysis of the projects

{b) Comparative analysis of the sources of data..

(c) Analysis of the contract conditions that directly or Indirectly . iy,

form the basis for the claimse - T _ -

t .

{a) COMPARATIVL ANALYSIS OF THE PROJECTS N C e

Obviously, the costs of the projects as carxied in the tables
Ivar&, and one can reasonably infer that their sizes too differ.
Further, causes of claims are aggregalely the same for some and
different for otharss Thus, it is difficult to say whether or nockt
claims on them follow definite pattern of proportionality. It is ..
mathematically wrong to say that claims are made more on the projectg
with higher costs than those with low costs. For example, in terms
of magnitude. it is not proper to arque that claime of M233,438.40
on project X' (See table 3.1) with original contract sum of
#3,263,325,86 is more pronounced than clait of M18,000.00 on : 4,ect
P with original contract sum of #29,000,00" simply because H233, 438440
is greater than §18,000.00. In terms of naira value, the arguement is
correcta But;ziﬁ‘tenns of their relative sizes to their respective
original contract sums, the latter is more grevious than the former e
becauye cla;ms on project tX' constitute only 7% of the original

conttract sum,lhhile claims on project 'P' constitute 62% of the original



original contract sums Sec, in order to see the magnitude of the claims
relative to their respective original contract sums, it 1s necessary

to refer to table 6,4 on page where there is tabulation of this jif
nature dealt with under economic analysis. Now, drawing a graph :.ﬁ='
having percentage of claims as abcista and the projects as ordinate,

the picture will come out vididly. Such a graph is provided in figure

6e1 on page 84e The graph is selfecxplanatory. Given same circume

stances, and keeping causes for claims constant, one can say project
13 witnessed the most seriocus claims, and projects '0' and 'J . ih
witnessed the least while the rest of the projects spread within the

. I'.
two extreme casess . : o ' . C - +ﬁ¥

(a) COMPARATIVI, ANALYSTS OF 3OURCES OF DATA

As mentioned earlier, sources here refer to geographical sor-ces

EER
W

as ﬁpposed to human sources of data, Recalling rclevant Chapters,
repeated mention had made about three States namely: Bprno, Kano and
Kaduna States respectively as being the source States of data of the
thesis. Now, looking at the relevant tables, one can clearly see that
projects 'A' to IN' belong to data collected from Borno State, 01 to
IRY belong to dated collocted from Kaduna State while the last eight
(137 to 1Z1) helong to “he data collected from Kano State. The amount
of data collected from cach State and used for this work differ to the
extent that.they would not correctly be comparable in so many 3p>2cts.
Yet, from the available information about the projects collected in
each State, coupled with figure 6.1 reasonable comparative analysis

can be made. Such analysis may be as follows:
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(i3

{(ii)

13 out of the 25 claims «<cmses made on preojects executed

in Borno, Kane and Kaduna States between 1976 and 1982 are made o

are made on projects in Borno State alone, but the =
magnitude of the claims on elther of the 13 projects

does not exceed 40% of the respective original contract

SUNSe

Only about one~third (8 ocut of 25) of the claims

mentloned above ocourred in Kano State, but the
most
magnitude of the claims is # relt here since there

is a particular case where the claim amounted to 119% of
contract
original J - sum of the projecta

Kaduna State recordaed the least amcount of claims c :ing"a

the period, even though it places second in terms of the
magnitude of claimse. One can therefore say that while-
in Borno State claims ocourred on most contracts, the
amount of the c¢laims relative to their original contract
sums were not s0 grevious when comparcd to the amount
of claims recorded in Kano and Kaduna States during the
sume period as evidenced by the drlc, in these two
States, claime occurred in few cases, but the amoun™ of
the claims relative to thelr respective original ;
contract sums I-are unpardonables Similarly, claims

occurred more in Kano State during the period than in

Kaduna State, and the magnitudes of the claims are also

comparatively higher than those recorded in Kaduna Statee

oy

e
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(¢) ANALYSIS OF THE BASIS FOR THE CLAIMS

Bagis for claims may sound abstract. But, for the purposc of
this vbrk, it simply means the root cause of the claims or the

reasons that directly or indirectly supported the claimse

As can be scen fxrom relevant tables, the reasons advanced faor
.;tﬁe claims are four, namely: variations, fluctuations, location and
legislations But, projocts are executed within the operational
framework of their respective contract conditionss and the projecis

that form data for this thesis are no exceptions. So, these reasons

in return must have roots or at least, are supposcd to have reots in - -

~ the contract conditions of each respective projects, That iz why in
| gection 6.3 of this Chapter, not only are the provisions of ti«
contract conditions of the data projects that directly or indiree. -
supported claims were abstracted as shown in table €e3 on pages 102 -
and 103 but éyﬁéﬁronisation of the reasons advanced for the claims
with relovant clauses of the projects respective contract conditions
are also made; and which are reproduced, even though without complete
Iconsideration to the legal interpretations of the exorcise, as

followss . |



SYNCHRONISATTION OF CLAUSES IN THI. CONTRACT CONDITTONS WITH THE
FACTORS RESPONSTBLE FOR CLATIMS ON THE DATA PROJECTS

BASTS POR CLAIM3 ROOT IN THE CONTRACT CONDITIONS
VJCT® GOVERNMEET CONDYw
TIONS COF CONTRACT
le Variations ~ Claus © .*, Clauses 11(1), 12
2« Fluctuations Clause 31(g - <) Clause 28
3. Legislation" Clause 4 (1) Clauses 5, 32
44 Location _ ' ? ?

7 What do these clauses say? 1In order to save time, they have
:béén.photostated from the original documents that form the respective
contract conditions for the projects and included in the tex- -s
exhibits on pages 88 = 96 for any one to read and understand, It is
important to know too that, included in the scarned exhibits arc the
attendent clauses that explain the procedure of carrying out the prime
clausess O©OFf ambiguity is location as a basis for c¢laims on same of
the data projectse. It does not, under usual circumstances, form part
of the contract conditions; and if there is the need to mention it,
it may comc under "instructions to persons tendering*s Although there

wias no spoecd fic mention of it an all the data pr-] :ctse

Now, let analysis be made of these clauses of the cant .=
conditions for the projects in terms of:
{1). Frequency of the clnaims,

(ii) Magnitude of the claims.
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Varwations,
provisiono |
and prime cost
sums (contd. )

EXHISIT 1a
€

] * - 3
:}e)nnyT'::n!::;::r:ffc! may issue msh:ucﬁons requiring a variation and
- In wniting any variation made by the Contract
ofhfmfnse than puisuant to on instruction of the Architect. N .
variation required by the Architect or subsequently carr: o ¥
him shall vitiote this Contract . ! v Ml

(2)  The tesm 'voriotion' as used i
in these Conditions means th
alteration or modification of the design, quality o q'uanlity of?he

Works as shown upon the Contract Drawings and described by or

refesre i G i i
d to in the Contract Bills, and includes the additim HNESSIOnN

o subeiiftic
5 o of any wmh, the alteration ol e kimd

standard of uny of the materials or goods 1o he used in the
Works, and the removal from the site of any work, materials
or goods executed or brought thereon by the Contractor for
the purposes of the Works other than work materials or goods
which are not in accordance with this Contract.

(3) The Architect shall issue instructions in regard to the
expenditure of prime cost* and provisional sums included in the
Contract Bills or prime cost sums which arise as a result of
instructions issued in regord to the expenditure or provisional
sums.

(4) All variations required by the Architect or subsequently
sanctioned by him in writing and all work executed by the Con-
tractor for which provisional sums ore included in the Contract
Bills (other than work for which a tender made under clause 2/
(g) of these Conditions has been accepted) sholl be measured

and valued by the Quantity Surveyor who sholl give to the Con-
troctor on opportunity of being present ot the time of such mea-
surement and of taking such notes and measurements as the Con~
tractor may require. The valuation of variation and of work exe~
cuted by the Contractor for which @ provisional sum is included in
the Controct Bills {other than work for which a tender has been
accepted os oforesaid) unless otherwise agreed shall be made in
accordance with the following rules -

(a) The prices in Contract Bills shall determine the
- valuation of work of similar choracter executed
' - under similar sandifions s work priced therein;

(b) The suid prices, where work is not of a similar
character or executed under similar conditions
as aforesaid, shall be the basis of prices ... the
far as may be reasonable, failing which a foir
valuation thereof shall be made;

(c) Where work cannot be properly measured and
valued, the Contractor shall be ollowed Doywork
prices as laid down in the Schedule of Doyworks
included in the Controct Bills,

No Daywork snall be undertoken without the prior
sanction of the Architect who shall, if permission
be gronted, define in writing the exact extent of
the Contract 0 which such dayworks shall apply .

‘ Provided that in any cose vouchers specifying the
et time daily spent upon the work lond if required by



Variations
provisional

and prime

¢ost sums
(conl'd . )

. _ o B9
the Architect, the workmen's nomes) and '

the materials cmployed shall be delivered for
verification 1o the Architecr or his authorised
representative not later than the end of the week
following that in which the work has been executed.

(&) The prices in the Contract Bitls shall determine the
valuotion of items amitted, provided that if omissions
substantitally vary the conditions under which any
remaining items of work ove caried out the prices
- for such remaining items shall be valued under rule
{b} of this sub-clouse,

{5} Effect shall be given to the mecsurement and valuation

of veriations under sub~clause (4) of this Condition in Interim
Ceitificotes ond by adjustment of the Contract Sum; and

effect shall be given to the measurement and valuation of ,
work for which o provisiono! sum is included in the Contract Bills
under the said sub~clouse in Interim Certificates and by adjustment

of the Contract Sum in accordance with Clause 30 {5) (¢} of these
Conditions. : '

(6) If upon written application being made o him by the
Contractor, the Architect is of the opinion that o variation

or the execution by the Controctor of work for which a
provisional sum is included in the Contract Bills (other thon
work for which a tender made under clause 27 (g} of these
Conditions hos been accepted) has involved the Contractor in
direct loss and/or expense for which he would nat be reim~
bursed by payment in respect of o valuation made in accordance
with the rules contained in sub~clause (4) of this Conditlon and

" it the said applicotion is made within ¢ reasonable time of the

fass or expense having been incurred then the Architect shall
either Limself ascertain or shail instryct the Quantity Surveyor

to ascertain the amount of such {oss or expense. Any amr. wit

from time fo time se ascertained shall be added to ¢+ Contract
Sum, and if an interim Certificate is issued after the Jcte of
ascertainment any such omount shatl be added to the amouni

which would otherwise be stated as due in such Certificate,

[ i . " ar - -




Ancertaimiment

EXHIBIT 1b

11. (1} No varmtion shall vitiate this contract. All variations authorised by the Architect or
subsequently santioned by him in writing shall be measured and valued by the Surveyor (or if none
then by the Arcliitect or the Architect’s Representative) who shall give o the Contrisctor an appo
tmity of haing present at the time of such measwenient wnd valuation and of taking sucly notes as
the Contiactor may require. "The Contiuctor shadl be supplicd with a copy af the priced Bills of
Varistions showing the sums due to him under the Contract not bier than the end of the Period ol
f'mal Measurement and before the date of the Architeet’s certificate tn respect of such variations,
‘and the valuation thercof unless previously or otherwise agreed shall be made in accordance with
the following rules:— _

(@) The prices in the Bills of Quantitics mentioned in clause 4 of these Conditions shall deter-
mine the valuation of extra work of similar character executed under similar conditions as
work priced therein;

{(h) The said prices, where extra work is not of a similar character or exceuted under similar
conditions as aforesaid, shall be the basis of prices for the same so far as may be reasonable,
failing which a fair valuation thereof shall be made;

{¢) Whete extra work cannot be valued in accordance with Sub-Clause (@) or () the Contractor
shall be allowed day-work prices at the rates, stated in the Form of Tender:

Provided that in any case vouchers specifying the time daily spent upon the work (and if
required by the Architect the workmen's names) and the materials employed shall be
delivered for verification to the Architeet ur the Architect’s Representative not Jater than
the end of the week following that in which the work has been executed ;

{d) 'The prices in the above-mentioned Bilis of Quantities shall determine the viduation o itenis
omitted : Provided that if onissions substantially vary the conditions under which wny
remaining iteins of work are carried out the prices for such remaining items shall be valucd
under rule (5) of tMis clanse.

{2) The measurement and valuation of the werks shall be completed within the Period of Final
Measurement and cffect shall be given to the valuation cf variations by adjustment of the Contract
Sum.

12. (1) The quality and quantity of the work included in the Contract Sum shall be deemed to
be that which is sct out in the Bills of Quantitics mentioned in Clause 4 of these Conditions but
save as aforesaid pothing contained in the said Bills of Quantitics shall override, modify or affect in
any way whatsocver the application or interpretation of that which is contained in these Conditions.

(2) Any error in description or in quantity in or omisaion of iteins from the Bills of Quantities
shall not vitiate this Contract but shall be rectified and treated as a Variation.

-
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" notices tees
and charges
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Qbligations

notices, fees,

r . and charges (contd:i)

any rates or taxes) shall be added to the Contract Sum unless th.y

EXHIBIT 2a

G91.

(1}  The Contractor shall comply with and give al} notices required by
ony Act of Parlioment, any instrument, rule or order made under any
Act of Parlioment, or any reguiations or byelaw of any Jocal authority
or of any statutory undertaker which has any jurisdiction with regord

to the Works or with whose systems the same are or will be connected,
The Contractor before moking any voriation from the Contract Drowings
or the Contract Bills necessitated by such compliance shall give to the
Architect o written notice specifying and giving the reason for such

" voriotion and the Architect may issue instructions in regard thereto, If

within seven days of having given the soid written notice tha Contractor
doos nol raceive any Thstructions in regard lo the matters therein speci-
ied, he sholl proceed with the work conforming 1o the Act of Parliament, -
instrument, rule, order, regulation or byelaw in.question and any varia-
tion thereby necessitoted shall be deemed to be o variation required

by the Architect. ’ '

(2)' The Cantractor shall pay and ind_emnify the Employer against .
liability in respect of any fees or charges (including any rates or toxes) -

~ legally demandcble under any Act of Parliament, any instrument, rule,

or order made under any Act of Parliament, or any regulation or hyelaw
of any focal authority or of any statutory undertoker in respect of the
Works, Provided that the amount of any such fees or chorges finzluding

ey e

{(a)  arise in respect of work executed or materials or
goods supplied by ¢ local authority or statutory

R

PR
- i

vndortaker tor which o prime cost wum is

included in the Contract Bills or wr v ‘¢cha = . %
prime cost sum has arisen as o res... of the Architect’s
instructions given under clause 11 (3) of these e
Conditions, or

RS
LI

{b} are priced or stated by woy of a provisional
- sum in the Contract Bills,

L Y [ de o Cwentin d



Lo | EXHIBIT  2b B

S8 Phe Contractor whall carry out the Works in accordunce with any applicable Taws, regube N
Cr 7 s, ralés, enders, ordinances, acts, statuics ur otbor enactmente, whether Federal, Hate or '
S o, and inctuding those of any public service company. or ‘authority who bave any jurisdiction -
CAY S witheregard to the Works or with whuse systoms the same arc or will b donnected, and the Con- -

' Uactor ghatl gwc ail rvqulsﬂu natices, obta'n licences and pay all feuu or Lhargcﬂ reqmrcd thcn.hy

3 -32. (:) 'l‘he Commtor ubﬂl.pfly mhofmﬁuh&vm-&e thin those spproved Fuie
mmpuubiawhbythel(moButeo‘fNigermemmthemwherem:knhqf:; w
cime&m . . S

(Z)’I‘he Contractor shall ensitre to &w worhﬁ mwmdhom-a Wrtmd‘other mm a
‘labour which are not icas favougable than the general level obscrved in the trade qrmdu‘zlyinwh‘l&f :

Sl L}
-

i mmmmrnewdwmphwnwmmmrmmnmmmuu "
275w (3) The Contractor shall in sespect of all persons egiployed by him whed\ﬂi X !
gj - the Contract or otherwise) in overy factury. worhhop orE:;ce ulzﬂ by ﬁim for’ tb: xcuﬂnnt:;nt::

Contract comply with the general conditions of this Clsuse ang if required by the Employer shall

i I';efwr.,ld cl;turmg into the Contract certify that to the best of his knowladge and belief he has compilied

i with such general cundmuns tor thme monthﬂ imm tbe

S 5 edm;lnmdmu dau a{ mhmmn oi the

5 i (4) The Goulrwtnr nh:ll Imep pmpef wagos bookn :md time nhaeh nhwmg the wages paid to

{i i and time worked by the workmen iy the exocution of the Contract, and he shall bobnund,whl’:edv::

B required, to produce such wagabwhtndtmshmfmthew o!’an mtlmmodoiﬁncrnf

H ghemnphyerm of any suthorised officer of the. Fedu;lemnfhhnr ,,,,,

4.0 o (5) The Contractor shall be reapomible for the observance of the of Ckam

;-3-:.._'“ . sub~contractors employed by him in the execution of the Contract, mm’ tbu by :

1 (6) No portion of the work t1 be performed on this Coatract shall be dnnut tba bome;ofthe o

..I."mthmm&ruwoﬁuwpmb?mwm L .
mﬁ)ﬂTﬂ:;: cwnm:m.cmumwu mopmﬂwﬁudmnofhuwuk-pwpbmbe |
i mmw e mmmtnmtlﬁme L
.I.(_a]themwsﬁ;wt;:umdhomofhbomufﬂﬁmm_m&mmpw&ﬂm_I'

R
I
PRI
Ny
e
F THA
‘! ]
L
Wi
2

b} whether any w mr«p@ctoiﬂ;ewdworkmdhbmuimmm,md RS

((c; that all diﬁab:uumd:ﬁomohhe Contract have hean duly compliedwith. a0 =

- fthe .

%e&nummm&mmmtm&mmhwthehmapdhbmu Officer 0

Fedn?a)l Minintry of Labour tesident in Kano such further detailed information und ew“fthm |
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. Fluctuations

31,

“ - EXHIBIT  3a

.93_1-'E

The Contract Sum shall be deemed 1o have been calculated in the mon-
ner set ovt below ond shall be subject to variation in the events
specified hereunder: - ' '

() (o) The prices contained in the Contract Bills are based
~upon the rates of wages and other emoluments and
expenses (including the cost of Employer's liability
insurance and Third Party lnwwance) payable by the



|l bwetanny
teondd

(b)

(¢}

(d)

(2) (a)

(b)

Contractor 1o workpeople engaged upon or in
connection with the Werk: i1 accordance with

the rates of wages fixed by the Federction of Building
and Civil Engineerina Contractors, current af the
date of tender and appiicable to the area con-
cerned,

If the soid rates of wages and other emoluments

and expenses (including the cost of Employer's
liobility insurance ond Third Porty Insurance) shall
be incieased or decreased after the said date of
signing of the Contract, the net increase or decrease
of such wages ond other emoluments ond expenses
shall be an addition to or o deduction from the Con-
tract Sum as the case nay be and be paid to or
allowed by the Contractor accordingly.

The prices contoined in the Contract Bills are
hased on tho market prices of materials including
purchase tax and import duty (if ony) current

at the date of tender,

I during the progress of the Works the morke! price
of materiols used in the Works is affected by legis-
lation or cther Government measure causing changes
in the raies of purchase tax or import duty or the
like, then the ret direct difference in price thus
arising shall be paid to or allowed by the Contractor.

If the Contractor shall decide subject to clause

17 of ‘these Conditions to sub~let any portion of the
Works he shall incorporate in the sub-contract,
provisions to the like effect as those contained in
sub=clause (1) of this Condition.

If the price poychie under such ¢ sub-contract

so sub~let as aforesaid is decreased below or
increased above the prices in such sub-contract by
reason of the operation of any of the foregoing
provisions of this clause, then the net amount of

cuch decrease or increase shall cccodingly be deduc-
ted from or added to the Contract Sun. und allowed by
or paid to the Contractor as the case may be.

The Contractor shall within a reasonable time give written
notice fo the Architect of the happening of any of the evenis referred
to in paragraph (b} of sub-clause (1) of *his Condition, and of any
reduction or increase in sub~contract prices for any portion of the
Works sub~let.

No addition to or deduction from the Contract Sum made by virtue
of this clause shall alter in any woy the amount of profit of the
Contractor included in the Contract Sum.

9l
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(3)  The expression 'the date of tender' o used in ihis
Condition means the date 10 days belose tle: date tixed for
the receipt of tenders by the Employer,



Fluctuations.

EXHIBIT  3b

g6

28, (1) The Contract Sum shall be deemed to have been caleulated in the manner sct out helow

and shall be subject to variation in the events specified hereunder :—

(@) The prices contained in the priced Bills of Quantities shall be decmed to include the net
cost of labour and of materials and goods current at the date stated on the forin of ‘l'ender
and the Contractor’s office overheads and other establishment charges and the Contractor's

- profit. The Contractor shall, if required in writing, substantiate the net costs prior to
signing the Contract,

(6) 1f the net cost of labour or the net cost of materials shall be increased or decreased after
the aforcsaid date the resulting net increase or decrease shall be an addition to or a deduction
from the Contract Sum and shall be paid to or allowed by the Contractor accordingly:
Provided that no adjustment shall be made by virtue of this Clause in respect of :—

(i) any increase of the said basic rates of wages which is not accompanied by or exceeds a
comparable increase awarded to Kano State Government employees engaged in
similar work under similar conditions and in the same area as the Works and as

published in the Kano State of Nigeria Gazette;

(if) matemh or goods other than materials or goods imported into Nigeria: Provided tha:
where the cost of materials or goods produced in Nigeria is increased or decreased
because of the increase or decrease in the rates of wages paid to the manufacturer’s
employees, then, if Kano State Government employees engaged in similar work have
received a comparable increase or decrease, the resulting net increase or decrease shall
be paid to or allowed by the Contractor accordingly;

(#:} materials and goods for Contracts where the Contract Sum is less than £100,000-0s-0d.

(2) The Contractor shall incorporate the provisions of this Clause 28 in any sub-contract
for portions of the work sublet in accordance with these Conditions. Any fluctuations in price in
respect of the Works so sublet shall be paid to or allowed by the Contractor accordingly.

(3) "I'he Contractor shall within a reasonahle time give written notice 1o the Architect or the
Architget's Representative of any increase or decreave in the nel rmtes of wages or in the net poee al
any of the materials or goods of any increase or deerease in the net sub-conteset prices loc any
portion ol the Works syplet,

(4) No addition to or deduction from the Contract Sum made by virtue of this Clans: shall
alter in any way the amount of profit of the Contractor included in the Contract Sum.
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(i) FREQUENCY OF CLAIMS
This is jillustrated by the data in table 6.2. It shows that

claims on most of the projects ocourred because of 4 combination of
reasonss Locational factor is not represented by a clause in the
table, ond so 1t is not easy to include ib In this analysis. A

breakdowm shows thats

Claims on projects G, Hy Jy Ky L, My N, T, U, énd Z occurred due to
variations in the original contract documentse Claims on projects
A, B, and F cccurred due to fluctuations in prices of labour
materials and plantse. €Claims on preojects C, D, E, 3, W{‘X, and
Y ocourred due to both flucatuational and variational factorse
Claims on projects 'Vt and 'R' occurred duc to both variationa: and
legislative factorse And finally, claims on project 'YP' ocou -ed
due to fluctuational and legislative factorm; while c¢laims on

projects 'O' and 'Q' occurred due to a combination of all the

three factcorse.

Individually, variational factors can be scen to have
accounted for claims cn the projects more than any othor factor,
It has accounted for the claims on 10 out of the projects;
Fluctuational factops have accounted for claims on only three out of t
the 25 projects; while legislative claim has not accounted for  ny
claim in isplations In combination of facteors, variaztion has
accounéed for claims on eleven projectse Thus, individually or in
combination with others, variational factors have accounted for

claims on 21 out of the 25 projects that form data for this thesis.
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The picture is more illustrated by figure 6,2 ( cccurecnce of the

clauses that supported claims on the projects) as shown page 99

Pluctuaticonal factors place second, accounting for claims both
individually and in combination, on 13 out of the 25 projectsy and
legislative factors place third, accounting for claims, in similar

manner, on 5 out of the 25 projects.

(1) MAGNITUDE OF THE CLAIMS

This pertains to analysis of the amount of claims in relation
to their respective original contract sums, and relating to the
results te the relevant: clauses in the contract conditions that
supported theme Percentage analysis ls one of the best ways of
welghing the maghitude of the glaimz in relation to their re. ctive
original contract sums; and this has been done in table Ged ¢ ¥ pagell6 |
The clauses in the contract conditions that either individually or
in combination with each other gave grounds for the claims, are also
shown on table 6a3 on pages 102&.103 Thus, combining the two tabless
and paying attenticn to only relevant data, another table be
produced as shown on page 99, - Looking at this new table, it caﬂ
be found that there iz no definite pattern of analysing the fiqurese.
This is beciuse, the sources of data discussed ex _ler for example, .hﬂ
also plays an important role. However, critical study of the tablé 
will reveal the fact that most serious claims in terms of magtude,
occurred on projects where both fluctuations in prices and variations

in contract documents tock place, with the noteable exception of

iy

project 'B1 which recorded high amount of c¢laims in relation to the
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' TABLE 642 °
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' original contract sum due to fluctuational and legislative factorsa
Individually, variations in contract documents caused more serious | .

claims than any other factor, as evidenced by project Wt on which

claims amcunted to 81% of the original contract sum.

6p3 ANALYSIS OF THE INTANGIBLE ASPECTS OF THE DATA

As mentioned under section 6.1, the intangible aspects of the
data projects comprigse the contractual (legal), eceonomic and
data
technological consideraticon on the/; and thus, the analysis follows

that order.

~ (a)  CONTRACTUAL (LEGAL) ANALYSIS

This immediately recalls the building contracting, and conditions

of contract discussed in Chapters two and three of part ones . r all

the projects that form the data for thls thesis, the conditior of
contract used were etther those of the Joint Contracts Tribunal
Standard form of conditions of huilding contract for use with b
quantities (private edition, 1963) or the government agreement and
schedule of conditions of kuilding contract for use with guantities
ms earlier described, and shown on the data tablese So, it is
important that jtems of these two types of contract conditions that
are or may be related to claims are abstracted and < xplained as shown

on pages 102 and 108 befare further analysie are made.

Now, from a study of both the tables of the data shown in Chapter

Five, and the abstracted contract conditions mentioned above, the

- " JV.‘. j i Ty I“-::
following observations can be made: 32 Jafﬁh

e\ ,IoAPR 3y :

A L LN TE
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TABLE 543

EEEEEERESS

ABSTRACTED VJCTY AND GOVTe 1COCT! STANDARD PORMS OF CONDITIONS OF

BUTLDING CONTRACT THAT RELATE TO CLAIMS
S/NC CLAUSES OF2 EXPLANATIONS
JCT GOVT. COC

1a 1(2) -0 - Discrepancies in contract documents

2e a{1) 5, 32 Compliance with acts of parliament,
by-laws, and other regulaticnse.

3a 5 6 Instructions regarding levels and
setting-ocut. I

da 6(3}) -0 - Opening up for Inspection.

Se 6(4) 7 Removal of worke, materials, or

! goods not complying with the con
! contracte

Gu 11{1)(2) 11(1),12 Instruction involving variations in
the design, quality, or quantity of
worke

7o 11(3) 1(t,w) Expenditure of prime cost rnd
provisional sumse

Ba 15(3) 14 Making good defects.

9. 19 2,16 Protection against injury to
persons and property as well as
individual Iiability.

10a 20 17 Insurance of work against damages
caused by stipulated factorse

11. 21{2) -0 - Postponement of the execution of .
any worke

124 22 19 Deals with damages in event £ none
completion of work within agreed
time.

13a 23 20 Dealing with entitlement of the
contractor to extension of time.




14

15,

16

17T

184

18.

20,

21a

24

27
28

31(awe)

32(2}

33
34(2)

34(3)

23

24

28

29

30

103

Deals with the entitlement of the

: contraqtor to ¢laim for loss and

expenses It is closely linked with
clause 23 JCT,

Instruction regarding nomisated sub-
contractorts work,

Instruction regarding nominated =up

~

supplierts worke

Relates to payment to the contractor
of additional costs resulting out of
fluctuations in the prices of labour,

materials, and plantsa

Proteetion of the work in the event

of waras

Relates to action in the event of wars

Inztruction regarding antiquit: |
found in the exectution of the ' wka

Relates to loss and expense causced by
the operation of the antiquities -

clalse,
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All variations included in the tables of data as basis for
the claims are the type of variations carried in clause 11{1}

of "JCI" or clauses 11(1) and 12 of the Government "COCH,

All the fluctuations included in the tables of datn as

basis for the claims are same or similar with the fluctuations

garried in clause 31 (4 - @)} of "JCT", and clause 28 of the

Government nCOOCnH,

The legislation included in the tablus &f data as basis for the
claims 1s that coverced Iy clause 4(1) of “JCI'" and clauses

5 and 32 of the government "CQCW,

The locaﬁion inciuded in the tablés of data as basis for the-
c¢laims has no YLocus standi' in either of the two types of
contract conditionss. Further obgervation can be scen in terms
of the overelapping of the aforementioned clauses on L. <'-ims
of a particular contracts For axample, claims for proje-t 'Q"
werg bascd on variations, fluctuations are legislation which
could be *equated to claused 11(1), 31(a=d), and 4(1) of

tICTt respectively; or clauses 11(1) & 12, 28, and 5 & 32 of

the government YCOCY respectively.

It is also important to know that, on the projects forming the

data for the work, no formal procedure wags persister -ly observed

during the notification (clause 2 of "JCTn}, evaluation (clause 11(4)

of "JCT" and 11(2) of Government conditions of contract, and

settlement of the claims; as desaribed in Chapter four; except

projects "0, Q, and R.
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. fet, all the claims had been made within the operative framework 6f the
. provisions of their respective contract eonditions, even though so many
of them have no actual roots in the contract com@itions. Thus, it is

- correct to say that many of the claims entertained on most of the
projects forming data for this thesis had been made either in
ignorance or in deviance of the provisidns of the relevant sections of

thelr respective contract conditionse

{(h) ECONOMIC ANALYSIS

Looking at the data tabulated in Chapter Five, many economic
cbservations can be made, If, for example, the data are re-arranged
as shown in table 6.4 on page 106 , the percentage gize of the claims

relative to their respective original contract sums can be ascertained,

- For the whole data used for this thesis, the smallest size of claim
relative to its original contract sum is 6% {(project *0'), whaiie "e
largest 1s 118% (project 181). Indeed, only five ocut of the twenky=
five projects vsed, have claims of sizes less than 10% of their |
respective original sums. This is an unfortunate stiation, because
:under normal conditions; and strictly baring speciAl ocourences,

| moperly pre-planned project should not increase more than 5% of 1ts
original price due to, especially such reasons as advanced for the
data projectss Take for example, project 'St which increased, by
119% of its original contract sums It is known tl..:, this 1ls a
hospital project which has scaled through five years {one of the
longest duration in the data) of turbulent ~conomyy and hospital
projects are usually expensive, Furthermore, it is of relatively
large size in terms of nalra value. Could these be reasons fom

the more than 100% claims? >
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Z8BLE_Sas
SIZE OF CLAIMS PELATIVE TO ORIGINAL CONTRACT SUMS.
¢ 1 2 2:1
ORIGINAL CONTRACT CLATMS (3 ) PERCENTAGE (%) CLATMS
SUMS (M)
A 45,000,00 64750400 15
38,000,00 5,4004.00 15
504000, 00 14,0534 70 26
D 54,000,00 15,215,00 28
E 54,000,00 194880400 37
F 50,358, 00 12,5894 50 25
G 85,000,00 9,083, 73 11
H 80, 000,00 74086,88 9
J 1,394,271.,19 £84,500,00
K 125,558,81 30,028,40 24
L 92,23737 21,421,00 23
M 664261607 9,886400 15
N 882,480.23 67,641,80
0 3 4400,000,00 201,628,00
P 29,000,00 18,000,400 62
Q 5,994,212, 00 977,904.98 16
R 76 4300, 20 13,745.,00 18
S 2,911,900, 70 3,476,361.50 119
T 52,110.36 38,245.25 7
U 554057.97 44,553.91 81
v 363,000,00 141,481423 39
W 3,208,864, 80 709 ,9504 00 22
X 3,263,325.36 233,438,440 7
Y 4,214,343,32 3,121,345.50 74
2 463,000, 00 554394450 12

*ALE, PERCENTAGE IPTGURES HAVE BEEN ROUNDED TO THE
NEAREST WHOLE NUMBERS.
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If that is the case, why did similar thing not happen o projcct VOt -
which is alsc a hompital project of same duratien, similar character,
comparatively bigger or more oxponsive in terms of naira valuej moreso,
that there were no specisl occurrences obtained from cithar of them?
Perhaps, it would not be, among other things, uncomnected with the
procedure of processing the claims, In ang case, the twenty-five data
used have shown to us that most building projects undesirably over-run
their original estimates by unpardonable margine Perhaps, that is one
of the rcecasong why individuals scarcely go in for gigantic buildings,
because it would be near impossible for an individual to raise an
extra amount of H3,476,361,50 within a period of only five years in
order to pay as claims on an initially planned private clindc costing

§2,911,900, 70.

() TECHNCLOGICAL ANALYSIS

To remove ambiguity, at is important to know that the
technological analysis roferred to here, is not going to inciude the
treoatment of such areas as the component parts of the structures and
their performance~. Rathcr, reasons for contractual claims caused by
technological deficiencics based on the data presentgd, and

information obtainedy will be socught and analyseda

All conthactual claims on the projects that form the data faor
this thesis are caused either by variations in the original
documents, fluctuations in prices (of materials plants and iabour},
legislation on wages, Jocational factors, or a combination of

or some of thom as evidenced by tahle S.l.



108

A;l of the above factors, except legislation, can be contrelled to
a.great extent by deep technological consideration during the pree
contract processes of any projecte Fluctuations in prices of m:

_ materials, plants and labour for instance; can reasonably be foro-

éeen given such a short life-span cf a project like those in question,'.u
and knowledgeably efficicnt technological crew through the

documentation of the cost data dnd information of past cqmpleted
brojects, and with the darrying-out and maintenance of periodic

market analysiss Locational factors are usually taken inteo
consideration during the pricing of the bills of quantities befare
tendering, and therefore do not normally fopm part of the conditions

of contracte Variations on thce other hand, can be reduced by e
intensive feasibility studies of projects by competent personnel to
ascertain thedr requirements and viabilities bhefore they arc

embarked UpOne

From the information obtained on these projects 1ittle or ne
room was glven for technolegical considerations on most of thems
This is because - xme of these projects had been initiated fox
political reascnsy the completion of which was considered more
important than their future performances as long as they have he
helped in “scoring the point", Some of them had been initiated
on welfare grounds; and because of prevailing pressure of welfare
problems and perhaps, the successlive change in govzrnments, they
were loté of "pushing and pulling" about ther .ich made the

claims inevitable,



109

Some of them however, had been basad on imported technology (eeg
project Yt), the adaptation of which to suit Nigerian conditions
necessitated changes, Thus, while building construction team can
be blamcd for general lack of attention to detalls especially during
the pre-contrack stagés of most projects, the initiators {owners)
carry part of the blame; because most of the time the constraction
team operate within a lald-down policy that at times inhibit the
dlaplay of technological know-~hows Projects are sometimes undertaken
without having secured the money for them or without knowdng extactly
how they are golng to be financeds Additions are sometimes made to
existing contracts without caring to evaluate their implicationse
All these and a host of others combine to make claims possible oven

on matters that can hardly be traceable to the contract conditlionse
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CHAPTER SEVEN

el  GENERALLY

"An investigation into the conditions of contract with regards
to claims in some selected building projects is a title of MeSc,
thesis, carried out with the aim of determing causes and legality of
claims on the selected building projects through some study of the
operational contract conditions of the respective projccots with the
.view to using the results obtained In exploring possible ways of
minimizing both the number and amount of claims on future building

projectfle

In addition to the introductory Chapter which deals with such
things as need for the research, scope of work, method of simplifi-
cation, and special charecteristics of the work, this thesis is
divided into two major partss cach of which is further sub-dlvided
Into Chapterss Xdeas and opinlons {(both subjective and objertive)

_.on the work are covered in part one under three distinct Chapters
IV'ﬁamely, building contracts, the conditions of contract, and
contractual claims, Uider+the Chapters building contracts, -~ e
- discussions are made on the differences between building sontracting
and other contracting mcthods. LE¥flroations are alseo made on
parties to bullding contracts, legal aspects of bullding contracting,
dpquments for bullding contracts, and the general procedure for
coﬁfracting building projects, covering both the pre~contract and

post=contract stages.

R



o discussions on the prevention of the claimse With the hasic
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In presummed logical sequence, contract conditions which is one .
of the building contracting documents highlighted in the first
Chapter follows as the second Chapterj dcaling principally with tle

-

typeg of contract conditions, the relationship of the conditions of .
contract to other contract documents, and items (clauses) of\the '
conditions of contract that relate to claims. In similar mannér,
contractual c¢laims constitutes the third and last Chapters of part
ones treating some important issues about the rational and basis for
claims, typég of claims, and the whole procedure for the notification,

evaluation, and scttlement of the claims as well as redocumentary = 1.

knowledge about building mrojects acquired from this part of the
thesis therefore, the work moves intb its sccond part; part two of
the thesis which concentrates on the investigation and which has slso
been treated under three distinct Chapterss The first Chapter in this
part deals with thz collection and presentation of facts relating to *
some sclected bullding projects in terms cf the method ador =d faf -

the findings, and the problems ~ encountered in the course of

coliecting the data; while *he second Chapter concerns itself with the

w}'analysis of the data collectady Here, in addition to the contréctﬁal, “

- economic and technological analysis of the data collected, comparative

analysis of the projects themselwves, their geographical source ard
of the aperational clauses in their respective contréct eonditionS'
which supported claims on them, was also carried out with the view
te determining, among other things, the magnitud~ and frequency of

clainms in cach particular cases
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The third and concluding Chapter of this part identifies and treats

the summary of both parts together with their analysis. There is

also some discussions under this Chapter about the chservations made i
on the whole work; conclusions and recommendations based on both :ﬁf

partse

£e2 OBSERVATIONS
From the genecral procedures eutlined in part once of the thesls Bk
and the investigations analysed in part two, certain observaticns may

be made as follows:

(a) There ﬁge a general disregard to the procedures stipulated in
the relevant contract condltions regarding claims, as cutlined
in part one of the thesis, for the claime made on the data
projexts, For example, information available shows that the

- f§f - claims made on all the projests ﬁ;:e settled and gollected f;?

.. before the completion of the projects. ' '  :;3:ﬂ?T

(b} For all the claims made on the 25 projects; there was ne single.
case in which the claim was instituted by the employer against
the contractore Rather, all the claims made on the 25 projects = %

were in favour of the contractore ' oy

(c) Reasons traceable in the respective contract conditions that
supported the claims made on the 25 data projects are few,
These are either variational, fluctuational, legislative, or

a combination of the three.

-
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(d) No significant modification was made to any of the reclevant
clauses representing the reasons advanced for the claims made

on the 25 projects in the contract conditions to suit certain

requirementss

(e) Claims made on each of the 25 projects werc excessive
compared to the general allowable limits of 0=5% on properly

plarmed projects depending on the circumstances prevailing at

the time,

(f) Different geographical areas cxperiencey different amount and
number of claims on similar projects executed under similar

conditions,.

(g) Of the three reasons responsible for the claims made on the

25 projects, variational reason accounts for the lion share,

(h) Information available shows that limited time was given for
adequate pre-contract preparations (especially in the field

of feasibility studies) on most of the projects,

(3) Most of the data projects were not initiated out of
necessitye Rather, they were initiated in order to fulfill

certain vnviable motives,

(k) |JMost of the fluctuational claims arose due to lack of

honouring payments in time by employers as they become duce _’J“f l;...
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Oy 3  CONCLUSTONS

It has been scen frﬁm the firgt part of this work that timed
tested practice and procedures backed by cbligatory conditions if
judiciously observed can yicld fair and formidable results to all
parti;s of a Im1ilding contract. That is to say, the employer will
get good value (standard structure) for his money at the required
time; and the contractor will get fair price for his job
{construction of the structure to required standard and in time too)s
The two parties will also be mutually happy with each other if there
18 no hitch during the process of executing the contrackt, The timely
completion of the contract will permit the employer to plan the
intended use of his structure in good timej; while the contractor can

release hls resources onte other jobs for similar objectives

Yot the facts provided in thlis part may be considered theore—
ticale S0, in order to sce how they can be applied in the practical
world, an investigation of the contract conditions with reg-~ "¢ "»
claims of some selected (25) building projects was carried ouca
The investigation was however, limited to financial claims only on
simpile building projects such as houses, schools, and hogpitals,
Other limitations included the investigation into eonly building
projects on which elther 'JCT' standard form of conditions of
building contract or the govermment agreement and schedule of

conditions of building contracts was used as the operational contract

-, condltionsg and the coverage of only three states.
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In any case, enough facts were collected on the menticned 25 projects
and
and analysed in accordance with the limitationsy/as carried in the

second part of this thesiu,.

Information and results obtained show that all the claims on
the 25 data projects were made in favour of the contractors; and of
the 21 clauses in the *JCI' starndard form of building contract and
the 18 clauses in the Mgoveryment agreement and schedule of dondltions
of ilding contractz listed and explained in Chaptor Six of this work
as being directly or indirectly related to clalms, only three of the
$JCTt and five of the ®goverrnment COCH directly apply to the claims
made on the data projects. And in either of the standard forms of
the contract conditions used, the applicable clauses relate elther
to varlations in original contract documents, leglslative acts,
Fluctuations in prices of construction resources, oxr a combination
: of twe or all of the three. Alsa, of the applicable clauses that L
relate to the claims made on the data projeets, variation clauses
account for more claims both in temms of frequency (mumber ¢ |
" ocourence of the claims) and magnitade {amount relative to
relating

original contract sum). c1aim%£to fluchuation clausges are also

marerous and g ute

Thus, keeping strictly within the bounds of the scope of
_this thesis, it is found that certain clauses of the contract
conditions used for the cxecution of the 25 data projects relate
to claims, even though only few of them directly apply to the clains

made on these projects.
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And of those that apply to the claims made, variation clausecs

account for more in terms of frequency and magnitude.

694 _ RECOMMENDATIONS

are
Recommendations on legal matters J/ not always easy, more

especially when one is not an wmuthority at lawe This is because
there may be interpretational implications associated with the
wordingsof the work which may render the recommendations even more
disastrous than what they intend to ameliorate. In view of this
thesefore, the recommeddations will only be in form of ‘open!
suggestions' devoid of the intenticn to legalize them; the legal
transformation of which, if accepted, is the work of legal draught-
mens Further, it is also important to bear in mind that, the
contract conditions investigated, apart from being legal document,
have undergone the test of time by way of long-time uses So, it may
totally be impossible to recommend what has never been experienced

on building construction projcctses Rather, like the 'JCT' 1980

edition, the recommendations may take the form of suggestive
modifications to substitution for, extension to, elaboration of the
existing relevant contract conditions and their operational

applications thac may suit the Nigerian construction environmentss

So, with articulate understanding of the whole thesis spanning
from the theoretical ideas to the consequently analysed investigations
made on the 25 projects as well as the attendent observations made

on the results, certain recommendations may be made as follows:



117
(a} Without prejudice to the operation of the determination by

contractor' clauses {clauses 26 of JCT and clause 22 of
Govermment COC) contained in the contract conditions, there

0 should be another provision which would permdt contractor, if
agreed as part of conditions of contract for the execution of
a bailading project, and upon nompayment of certified periodic
amount of money due to him on time by the employer, to raise
loan up tc the same amount; the interest and other overheads
incurred on which to be borne by the employer when he becomes
credit=wortiy to honour the certificate, This action is
intended to eliminate disruption in the steady progress of
works, and to avold unnecessary fluctuational claims and other
claims for loss and expense (which may be greater than the
interest method) caused oy the idle time instituted by lack of
prompt honour of certificates by the employer as they become - |

due to the contractors The determination clause in this case
will have to be modified, If carried ocut, it will reflect the
hard=to=change practice in Nigerla where gigantic buile ng
contracts are usually initiated (usually by the govermment)
without the money or having the money allocated for them

diverted W cother uses even when the projects are not completede

- {b) Varlation clauses are adequately coverad in the standard forms
of conditions of building contwact. Yet, huge claims are made

on building projects due to wariations at lgter stages of prejects.
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- This may be dus to either later requirements of the employers

or deslgnerst fault causcd by lack of encugh time or their lust foy

beauty without necessarily knowing the logistics of construction, -

S0, there should be a procedure whereby consultancy service of an

experienced contractor is obtained on a blg building project who

would advice on the constxruction constraints at the time the projedts

are being developeda

{c)

(a)

The practice of awarding contracts when designs are not fully

developed for whatever reason should he discouraged except
when such contiacts specifically call for it. Projects should
be properly fore-plamed, and fully developed before they are

awardeds

Contractors sometimes forego what otherwise would be legiti-

mate claims on contracts far fear of being black-~listed against

. future projects, while claims that otherwise would not be

entertained for lack of concrete supporting evidences - e peilng
honoured by employers for certain ulterior motives {(eesg for
being friendly with the contractor)e Because of human

complexity, such actions may not be totally stamped out, but

. should be discouraged from being rampant practice, so as to

protect ard encourage the onforcement of the standard forms

of contract conditions on fubture contracts.
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There may not be an easily official way of dealing with
this kird of problem as pertains toc human behaviour, But
an intensive and examplilary orientation towards patriotism
and self-discipline by the building projects employers

(especially the government) may help in eradicating the

practices
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