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ABSTRACT
"Adminigration of Civil justice in Area Courts with reference to Kano
Sae€'; though, from ihe topic, particularities would be concentrated to area

courts in Kano date, yet. the thess has reevance to area courts in the Northern

Sates d' Nigeria because they operate wider a uniform Area Courts Law.

11 THE PURPOSE

The purpose of writing this thess is as a reault of public outcry that civil
jugtice is no where to be found in area courts. These views, usually comes from
mog of the practisng lawyers, law lecturers, elites, litigants, sudents along with
other members of the society (prefer going to magidrate courts rather than

resorting to area courts). As one person ganding trial before one of the area

courts in Kano State complained:

" Area courts are terrible, the judges apart from lawyers exalt
themsdaves as knowledgeabl, while, they don't know law. They
don't allow one the chance to defend his case. They always like
calling other sde of the litigants to their chambers and houses
for one reason or the other. | don't like going to area courts for
ether litigation or watching proceedings." 1

From observation of the above proceedings in area courts one may
underdand the genuineness of thee satements. The lawyers too equally are to
encounter fatal doses of judicial arbitrariness in area courts. These views are

enough to have called for the writing of this thess with a view to unrave the
whole stuations.

The purpose of adminigration of civil justice iswherea person wanted to

recover from ancther, a sum of money, property, the enforcement of a right



advantage or relief for damages, therefore, he needs to resort to court and lodge
the complaint The court clerk or regidrar is to sate the complaint in writting,
forward it to the judge of the court who may order for the registering of the
complaint in a cause-book and record-book. The processes of summoning the
defendant to appear in court on the hearing or adjourned date all these are

procedures towards the administration of civil justice in area courts.

The adminigtration of civil justice by area courts in which ther
juridiction may be invoked, the form of proceedings by establishing the factual
stuations of the controversy between the parties, the nature, characteristics and
effects of the remedies and sanctions that may be awarded by the court.
therefore, then perusal are encompassed in this thesis on the administration of

ci\ll iiistice in area courts

Any party to a case who is not satisfied with the conduct of area courts
proceedings or with the decision passed, there are procedures that are to be
reorted to. such as by appeal and the procedure of making appeal from the
decision of area court to appellate court; by lodging complaint or petition to the
ingpector for area court; the chief regidrar of the High courts or the chief judge

on the action to be taken are proceduretowards the administration of civil justice

1.2 SCOPE OF RESEARCH

In the proceedings chapter, an attempt should be made to describe and
where necessary, analyse the machinery of adminstration of civil justice towards
area courts The actual practice and working of area courts is going to be stated
in order to convey a functional insight into machnics and dynamics of the judicial
process in the area courts. It istherefore, fitting at this stage to collate these into

one organic image of area courts system.



The study of this thesis is knitty spreaded into six chapters and being
divided into sections. What follows are critical evalution of the systems with

descriptions intended to hep attune them to the end of justice.

Chapter one being an introduction on the development of area courts
before, during and after colonial regime, since in the defunct Northern Region of
Nigeria to the present states Government. That was before the colonial regime
(Eropean  people from Great Britain) came to Nigeria and to its Northern part
there were different empires such as that of Bomo and Sokoto. By that time
there were no written common laws and it was by custom being rules of
behaviour used in setting disputes. Gradually. Idamic law was introduced.
Then, with the coming of European people to Nigeria and to Northern region
different courts were established and English law were to be applied sde by
gde with the Idamic and customary law. With the attainment of independence in
1960 these customary and Idamic laws are only to be applied in settling disputes

where they are not inconsistence or repugnant to the rules of English law.

Chapter two is on the Area courts Divison being one of-fhe divisions
Ibnning the judiciary which is the thud organ of government next to Executive
and legidatures. The judiciary is congtituted by the High court division. Sharia
court of appeal. Magistrates courts. Area courts and any other court established
by the House of Assembly of the state. Office of the Director and the offices of
the inspectors for Area courts are in the Area courts division; while the chamber
of the chief Regidrar and that of the chief judge have to be mentioned because
they have control over the division. Apart from these, there are other offices and
registeries of the Area courts division such as complaint office secr et office.

Research office. Appeal registeries. Open registeries. Achieve registeries and



some other offices. All these offices and registeries form part and assists the

Area courtsdivison towards the control of the administration of Justice.

Chapter three crystalised the control of area courts. There are two types of
control that is the judicial and administrative. Judicial control arises from the
action of appellate court by way of appeal and aswell the power of the High

Court toissueperogativeorderstoalower court. Administrativecontrol relates
to the power and duties of those in authorities such as inspectors for area courts,
the chief regidrar, the chief judge and other judicial officials having the power of
control over area courts. There and then, complaint againgt area courts would be
treated. In this approach, only parties to a case and those who have propriety
or pecuniary interet ae allowed to make complaint. Modes of making
complaint by oral and written would be enlighten, from there, offices of
forwarding complaints and the types of complaint to receive a prompt attention

would be made clear.

The juridiction of area courts is enclosed m chapter four of this thess.
Juriddiction is the power of a court to try a cause or matter before it. There are
five issues of consderation adopted in this topic. The territorial jurisdiction is
the limit of the area to which if any cause as matter arose area court is allow to
entertain the cause. The jurigdiction on persons distinguishes those who are
subject to the jurisdiction of area courts and as well, those who are not. The
power of the court extends to the limit of amount of money in case of claim to
which area court is allowed to entertain the cause. The venue of tria is the area
where the dependant resides or where the cause of action arose to which area
court Stuated in that area according to its jurisdiction is allowed to try the case.

The law to be applied is another way of understanding the jurisdiction of area



courts. All these issues of condderation on the jurisdiction of area courts in civil

causes or matters, would in ther classes, be sated in this chapter.

Some asgpect on parties to a civil cause can be traced in chapter five, that is on
those who are to be parties, joinder of parties, migoinder, nonjoinder, appearance of
parties and consquences or non-appearance. Also, right of legal representation by
Barrigers at law in civil casue would be discussed. However, it is not the whole

procedures are going to be treated, but only some aspects on parties.

Chapter gx carrries conclusons and recommendations on how to align
adminigration of justice in civil causes or matters in area courts. In this chapter,
some problems capable or retarding adminigtration of justice would be identified

while, some possible solutions, as well, would be tabled.

| 3 METHODOLOGY

The fidd research in this thess is going to be conducted on area courts in
Kano State of Nigeria. Moreover, other,states area courts system of administration
of civil causes would, where possible and practicable, be cited as example. Apart
from other provisonal amendments, al area courts in the Northern States of Nigeria
operates under uniform laws and procedures. Therefore, al discussions would be
based on the practical application of rdevant substantive laws, | civil procedure
rules2 area courts laws.3 evidence act,4 circulares, judicial decisons mid other

cusomary rulesb

Ord interview woulld be conducted with the ingpectors for area courts,
judges, court regidrars and clerks, lawyers, litigants and as well members of the
public in order to have a current ideas towards the adminigtration of civil justice.
The thesis would give account of educational papers presented at various wor kshops,
conferences, public lecturers and symposia on area courts so as to make it more

current and lively.
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1.0 INTRODUCTION.

.1 ADMINISTRATION OF JUSTICE

Admi:ﬂslmliuu of justice in the area courts is becoming a fatal does of
irritating grief. thereby. inflaming the vehemence of public outeries. As long as
the administration is allowed to persist, it is not only the liliéanls that suffer, but,
ns. well the sanctity of the law would be p()luu.:d and the credibility of the judicial

nm@chinery before area courts will continue to be dilapideted.

Administration of justice ensure that people are treated equally before the
law and that the law operaltes (o give full and unconditional justice to all. That
justice is not a commodity for sale to which only the highest bidder can afford.

The story in the area courts is d¢fferent. For restriction of justice to the highest

bidder is must certain to lead society to destruction.

No area court can survive unleés the arm of justice is allowed to reign
supreme. H justice is so vital for the stability, peace and overall progress of area
courts, why has it been so illusive? the crisis is the result of the unequal lcgall
justice to which  we seem apparently immuned and eluded the people by

underling trend in dishonestly gnd enrichment at all cost.



L.ooking into the graft and corruption that have invaded the area courts
which in concrete terms has lent a weighty hand to the phenomenon of public
outcry. The sad thing though is that while there seems o b(. so much awareness
of the problem facing our area courts: so fittle seems to be have been done to

make the sysiem provide what it is set to do justice.

There is consensus among users and close observers of the area court
system (hat the abuse of justice dcspcnspd in these court is highly vexatious.
According to one legal iarmili(mcr'.f'me area courts are synoymous with injustice
to. an ordinary Nigeriau"-‘hl view of the Chiel' Judge of .Jigawa State, “The
problems of abuse of judjcial power is ilnuch'morc in the area courts than in any
other court or judicial tribunal.* Furthermore a former Solicitor General and,
presently. judge of the High court Kano State reports that “cases of high -,
il;]lldcdllt'sq before these courts are becoming rampant. ? In view of ong of the
(;_bgcrgg_l‘s of proceedings in an Area cuurl_has this to say:

“I was once before one of the Area courts in Kano State

for watching proceedings. The judge did not sit in rfn.:e

wuntill after 2,00 p.m. Then the rf;ur: sit and all cases

were adjourned without conducting proceedings. The

Jollowine day the judge not in court, it was at late hours

we heard that the judge was at the headquarter  The



next dav schools are on feave the judge went 1o a secondary
5t '!:f)r;/ i one Local Government Kano 1o bring his .riu'_!dr_en.
; .Th.e sub.@éﬂtén! day the jrrdﬁ.t’ was r'a;* h’:e: court and litigants
are busv going . S 0 and out in his chamber. I mea.ns' 3

| Lmembers of the public would be unaware for the court’s session. ¥

N

B [}
1

Judges, should not regard lawyers as enemies of the court, but, they are
¥

“Iriends of the cowrt™ “Mimsiers in the temple of justice™? and are “Learmned’

Friepds” whose duties towards the court is 0 assist in the administration of
jusli.tt':e.' f'-\.'la\;vyc‘r éhﬁuld .al».vays. display a dignified and respea:iful éuitude
lowards judge presiding, not for the sake of his person, bu_['for the mainienance
of respeet for and conﬁd::n;c in the judi;ial qfﬁce. T_'hal is why they always
avoids the exchﬁﬁgé r.)f.h.an[ér personlit‘ie.s, argument. or céntroversy with the
courl. Their objections. requests and observations 'all‘e characterised by canddur
a}nd ﬂ'uir:_lcss. Reproachfitly, as one lawyer vetoed the adventure grudgingly. B
as follows: - :

“Generally,area conrt judges misconcieved the position ==

of private legal praciitioners in causes or maitters before
theni. They looks at lawyers as eneines of the cowrts;, | -

wheréas lawvers are ministers in the temple of justice

who always ensure justice is being obtained either in
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farvour of their clients or of that of the opposite party.
For the fuct that the vrea courts have made up their
minds on the position of lawyers in cases before them;,
they never give lavwvers the chances to ensure that justice
is being obtained. Arca cours should be manned by
qualified legal practitioners. Thereby, Judicial service
committee should, henceforth, ceased from appointing

unqualified people "

A judge should avoid anything calculated to gain or having appcaranc of.
eoing special personal consideration or favour in a case. It is both the right and
duity of the lawyer fully and properly to present his clients case and o insist on
an opportunity to do so . He should vigorously present all proper arguments
ap;ainst';m_v ruling he deems erroncous ba'.nd should see to it that a complete and
accurate case record is made. In this ftg:’n‘d he should not be deterred by any
fear of judicial displeasure whatever may be the inlcrcrfl and ill-feeling existing
in a course or matter should not be allowed to influence the conduct ;mdl

3
demeonour toward the administration of justice. Judges arc bound by oath,while,
a lawyer who accept a case shall be deemed to have given a solemn undertaking
that he would conduct the case proveded fee is paid. A_full_accounts of these
_pl;hlic outcries on the administration ()f.-_';uslicc“ in_arggcourts would be beyound

the scope of this thesis, but. the readers attention is directed to this quotation.
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“Condidly, experience have shown that before accepting causes

or matters area courts jucdges have vested interest in the outcome.
Mere seeing a lawver appearing in a case the grudges made by some
Judges are inflamed by vehemence of harshness and hatred

thereby frustrating all efforts. To thein entailing legal services

is a sheer waste of clients time, energy and money. largelly, the
p‘mhr‘ems of area court judge is one or all of the following

(1) lack of suffient knowledge. (ii) Ignorance of the duty of

a lawver, (iii) Abject poveriv (iv) ( }nn'ight greediness,

Hence 80% of cases in Kano State are being dispose .

off in area courts. Therefore the body that appoint judges

should strictly stipulate qualification that only graduate

in common or Islamic law are the only persons to be

appoimed as area court judges. "7

Some people are calling for scrapping ol area courts on the ground that
their sources reginate from traditional institution. Transitionally, prior to the
creation of native courts traditional rules were the judges and staffs adjudicating
cases through customary sanction. It continued up to the era of giving birth (o
native courts to which some learned people were made judges and staffs (o

. ]
assist the same traditional rulers. They ceased o have hand in the judiciary with
the establishment ol arca courts in 1968, The institutions is hardly amenable (o

changes.  varification and  modification  introduce by common  law,

unaccommodating o norms of social changes and having  administrative
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bureaucracy. In_a projection of macabre feeling toward, the survival ol area

courts, the following opinion is hereby captioned stonily:

“ The area courts should be .ﬁ'rm,f}ﬁr'd on the ground that they
originated from traditional institution. Formerly, native court
judges and staffs were appointed by the traditional rulers.
Therefore, the svstem of administrative bureaucracy is the
same and t:'ndf'mchuh.’e . All powers of area courts should go

to that of magistrate courts. "8

It is a trite law that all partics having .a cause or matter before arca courts
shall be given adequate time and fereility o state their cases. However, where
the defendant denied the allegation. the parties shall be allowed 1o called their
witnesses for the prove or disprove of the allegation. Where a wilness after
being summoncd_hy the court or called by a party, refused to come to court
u./ilhout any reasonable cause, but, (mly-wm[c a letier stating his relationship
with the party and even urging the court to strick out the case, the court shall

not act upon the letter.9

Also, a witness who did not give evidence before a trial court. the appeal
court is without authority to call the said or any other witness to give evidence:

to hear or inquire from them would amount (o hearing a [resh witness. The
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appeal court have no power (o call fresh witness who have not been called by
the trial court of first instance. 10 Similarly, it is wrong in law for a court o
admit statementiz evidence of a mere letier written by a witness who refued to
cln'me to court without any reasonable cnt;sc. This is what happened in the case
of ALHAJLWADA YANKATAKO VS FATSUMA GWAMAJA™ The facts of
this case was first heard. inquired into and finally determined by the upper Arf:a
Court No. 6 Kano State. It.is a petition seeking for the dissolition of a marriage
between a wife being the plaintifl and her husband. $he contended that her
husband neglected her without food, did not care about her, he used to incite

co-wives against her.. and being forced to marry him. The husband denied these
zt-skcrlinn and Iaskcd the court (o beg hL‘:’ to be potient and go back to the

matrimonial home. She refused to come back to his house.

The trial court on s own motion adjourned the matter to enable the
parties reach on amicable settlement. But on the resumed date, the court was told
by the wile that there was no settement and she sisted that she did not like the
appellant. Furlhc‘r adjounment avas granted, hoping that there would be a
r'c.cmlcili:lliun,hu{, all came (o naught. When it appeared to the court that all
attempts of reconcilation has  fail, (he trial court decided to invite the
respondent’s quardian inorder 10 know Trom him how the Ill:;l riage engagements

was administered. This is .because the plaintiff is saying that she was force to

marry defendant.



The witness did not show up, but, wrote a letter in which he admitted
being the gardian ol the plaintfT and is the one who administer the engagement.,
ile suggested that the matter be struck out and gn order be made that  the
p}aintiﬂ'_ should go back to her matrimonial home. The trial court relying on the

letter, struck out the case and ordered the plaintiff to go back to her husband.

She appealed to  Sharia Court (1{; Appeal. The witness who did not attend
the trial court, but only wrote a letter and another fresh witness were summoned.
The issue that she was not consulted before conducting the marriage was first
I.lCﬂI‘d by the af)peal court from these fresh witness. The first witness said he did
not consult her, while the second wilm_:ss said he consult her. but she kept

silent« Based on the evidence of these two witnesses, the Sharia Court of Appeal

declared the marriage null and void.

Dissatistied with the decision of Sharia Court ‘ol Appeal, the husband
appeal o Federal Court of Appeal. That one of the ground of appeal was that it
i.s wrong lor the appeal court o accept evidence ol the plaintfl through a letter
syhlllillcd to the: court to testify and confirm his relation with the plaintiff
regarding her marriage; for a witness cannot appoint a rcprcéﬁﬂati\_’c o continue

with the provisions of section 28 (2) (a) of the Area courts law. The second
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ground of appeal it stated that it was wrong for the Sharia Court of Appeal to

admit fresh witness who have not been called by the lawer court.

Held by the 'ederal Court of Appeal that it is well established principle of
law that he who assert must prove. Therefore, statement made by disputing
parties is not evidence belore the court. 1t is wrong for the trial court to act on
the statement made by witness in a letter contaning relationship and telling the
.courl to strick out the case and the plaintif’ be made 'ln go back o her
matrimpnial home The sharia court of Appeal have no power to hear fresh
witness who did not testily before the lr-inl courts.' “Therefore, it behaved as if it
was a court of first instance and not an appellate court when it has no power to
do so in the circumstatice ol this case. Since the decision of Sharia Court of
Appeal and that of Upper Area Court are solely based on the evidence of those
two wilnesses who were not called bcfm‘e the courty fhereby, (he judgement of
Sharia Court of Appeal and that of Tipper Area Court cmmqi be allowed to stand
and are, hereby set aside. A retrial is ordered before another Upper Area court

differently constituted. ’

In another development in order o minimise complaints, petitions and
appeals, arca court judges should always accertain the fact ol controversy
between the litigants before applying the principle of law. It is only by making

inquiry to access the fact in issue which will warrant the proper application of
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law. That is to say. when two people are on a dispute over a property to which
nd material witnesses were produced by cither party. the court shall see to it on
to whom should first swear under the principle of Islamice law of oath. This
p!:illciph.‘ has been enunciated in the u:mc.n[' IBRALIM GAYA Vs ABDU ALLP
The plainliff filed on action before the Arca court Ajingi of Kano State claiming
for the respossession of 8 barn. a pen and a small piece of land from Abdu  Ali,

the respondent.

In his explaination before the court, the plaintiff said that he had given
these properties on loan to the defendent about 20 years ago. The defendant who
is a material brother of the plaintiff argued that the propertics in question were

given to him as a gift and he had taken possession more than 25 years ago.

The plaintift called three witnesses who testified that they know !hc'
detendant to be in possession of these propertics, but. they ¢ ld not say whether
the properties where given to the defendant as a gifl or on loan. The delendant
told the court that he had no witness to testify that the properties were given to
hi.m as'a gift by the plaintiff. The pl:lil"lllill' was [irst ask to take oath with Ioly
Quran text under Islamic law that the properties in dispute were given to the
defendant as a loan. he declined 1o 1ake oath. The court wried 1o the defendant
and ask him to take oath that the three properties in his possession were given o

him on laon, similarly, he declined to take oath . Then, the Area court Ajingi,
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Kano in its judgement directed the properties to be given back to the plaintiff,
since he had claimed i'nr- repossession of the same.

The defendant appealed to Upp& Area Court ol Appeal, Kano. It
rcvicw‘cd the evidences adduced . It then found quite rightly, that the defendant
being the person in possession of the disputcd properties should be offered to
take oath before the plaintiff. 1t stated that since the plaintiff had failed to prove
his case through the witnesses who gave cvidence in support of his claim, the
defendant should be calléd upon to take oath, as well, the plaintiff oo, decline to
swear. The llp[?cr Arca Court declared the ownership of the properties in

farvour of the defendant who is originally in possession of the properties.

I'rom there the appelant :lp[)t::ll(.‘dl o the Sharta Court of Appeal and in a
considered judgement it affirmed the decision of the upper area court, thereby, it
declared ownership of the disputed propertics in favour of the respondent who is
the defendant at Area court .

Then, furll'icr appeal was, made to Federal Court of Appeal in it sitting at
kt:itlllllél State. It entirely agreed with lhcl decision of Sharia Court of Appeal in
which it altirmed the judgement of the Upper Area Court. It stated the  position
of the Tslamic law in which in this kind of situation whcre the person who is 0

swear has decline to do sa, the status quo in respect of the property would be
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maintained since the responded is the person in possesion of the properties shall

hold on to it #

Alter considering the fact as reproduced and the proceedure of applying
oath, the Area Court Ajingi Kano Misconceived @ to who shall [irst ook oath
wilth Holy Quran. It is a principle of Islamic law that when neither of the
p;.lrlics to a case before a court brings evidence to substantiate the allegation or
the cvic.k‘llce adduced are not mal::riai.l!ié partics shall be made (o take oath with
Hol Quran." it is not only knowing the principle that matters, but. o whom,
time and p|ElCé it shall be administered . Instead of the court to first give oath 1o
the respondent who is i possession of the properties it make the
plaintiff being the appellent to take oath which is a total mis application of the
pr.inciplc. Area court judges shall zllways. be conscious in applying principles to

facts in issue otherwise miscarriage of justice are likely to be envisaged.

Repeated more emphatically. complaints  against proceeding of area
courts uuunllg;' evaporates where previous judgement be brought again for lhcl
second suit. Once a court makes final decision by drawing judgement on a case
thereby assigning right and liability no party shall bring the same case before the
sa‘me or any other court except on appcnl.;b The principle of law intends among
nl.hcr things to prevent different courts trying a case already - tried by another

court based on the same parties. issue and subject matter. But has this principle
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of law entitled “Res Judicata™ been observed in the case of HANSATU GARBA
VS AUDU GARBAY 1t is where the plaimtif{l instituted a civil cause before Area
Court Kurna-Asabe, Kano sccking by~ way of  inheristence the petition of a

house and a plotof lsad

Their mother called Bima lcaving (wo male and a female heirsbeing the
only legal heirs. Alter two years of the linal determination of the case: even the
judge who tried the case was transferred and another judge was posted to the
court; the same party among the (wo male heirs instituted a fresh case f(or the
petition of the same house they inherited.” In the cause of hearing the case. the
other 1CIIIE1|C.hl:iI'S who instituted a case the other time on the same members of
heirs, issuc and subject matter  through judgement of the court got a plot of land
;\-';ls included in this new case. Thereby, the court petitioned the house among
illie three heirs including the female heir.

One of the parties lodged a complaint at the Area Court Division. Kano
on the ground of their sister being included in the share of their house which in
the prior case-she got her own share of a plot of land. The parties were advised
to go and make appeal in view of the fact that judgement has been delivered in

the subsquent casc,

In this case various proceedural errors and misconception ol facts could

be detected. In the subsquent case the judge should have make inquiry on the
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righful heirs in the legal sense. are only the two male children because in
the first case their sister have got a plot of land being her share while the

house was given to the two male children.

Thereby, the second case shall strickly, only be between the two male
children for the house to be pertitioned. Those holding legal title to the

house shall be ascertained inorder to prevent from getting doubt share.

To include their sister in the inheritence of the house amount (o

deciding a case already decided by another o court.

At this stage the parties are at liberty to go to Sharia Court of Appeal
and make appeal or for the Area Court Division to report the case to appeal

courl.
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1.2 NATIVE COURTS DURING COLONIAL REGIME

For a conprehensive administration of ¢ivil justice in area courts and in

.

order 1o pave forward sugestions on the reshufflement of the present area courts;

it.-would be worth starting with the development of native courts from the then

= .

Northern Region of Nigeria. All that is intended (o be stated here is an outline of

the pre-existing administration ol native courts during the British Colonial

Regime that formed the features of the present area courts.

. Before the year 1800, there were various empires in the provinces of

Northern Region of Nigeria among them wore Borno and Sokoto. By that time,

chders settling disputes by way of customs and enforcing it by the community

. A

. £ - - - . - .
were usually wesorted to. Since then, Islamic religion itself as is well known

penetrated the Northern Region of Nigeria fhirough trans-saharan trading links of

the ancient tine and the middle ages. Istamie law appears (o take firm roots and.

o suppliment whatever native customs that existed. By that time there were

Arabic schools, *Government correspondences, courts procecdings, treasury

r - )
books and so on were writlen in Arabic. As a result. the need for a proper

administration of ¢ivil justice became necessary.



il
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With the coming of LEuropeans (o Nigeria, the initial contact was through
“commierce” the first point was the coastal areas of the Sourthern Nigeria
because they were casily accessible through the atantic arcas experically where

they got most of what they wanted - slaves, and raw materials for some of their

finshed products. .

In the case of the interior that s the  Northern Nigeria, the Furopeans
and particulaly the British had much difficultuy getting access. '['héy had hoped
since the czu'I;' [8&th Century 1o use River Niger and how it flows as well as (![]lCl"
obstacles imposed by geography. (he deadly climate and certain hostility of the
natives diswlm*agc exploration of which ships could penctrate only a short

iz 1

distance from the coast. 19.

inil'ml atempts to penctrate the iﬁicriur were made only towards the end
of the 18th century when the River Niger attracted the special atiention of the
British .-\I'ric;lm Association of Scientists lormed in 1988, 20 After that, [hrcc.
trips were made aimed at discovering the pattern of flow as well as the extent of
the River Niger. 21 There were other expenditions which succeeded in getling
in'm the interior of the North up to Kano and Soketo. 22 Finally. another

discovery solved the mystery of River Niger. 23.
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The discovery was followed by the activities of manchants and other
expeditions sponsored by both the British Government and private enterprencurs.
Then some order were brought into the conflicting commericial interests of the
colonial powers which was lollowed by the establishment of the United Africa
Company and later on renamed Royal Niger Company with full rights of
administration, with police, judges and prisons, the power (o raise taxes and, in

fact. to carry out all the functions of a government.

When the Europeans defeated and colonized the defunct Northern Region
ol Nigeria from 1902 to 1903, there were in existence two Islamic Empires
namely Borno and Sokoto.  They brought the two together under the name
Northern Nigeria. They found the Emir’s court filled with learned and pious
jurists whose decisions were always based on authorities from Islamic law books.

The proceedings of the courts were always recorded in Arabic language.

Despite the political wronglings and discords amongst the Emirs which
were brought by the weakness of the cential government of Sokoto, the
administration of sharia continued unabated and the peity of the judges
unatlected that s why it became evident for the colonial masters that any
attempt to middle  with Islamic law will precipate religious upraisings whose

ends would not be kmj\\'n.’w-
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However. at the apex of the administrative set up was the Governor of
Northern Nigeria, In the provinees there were residents who were, the Chiel
Fxecutive and were mainiy Hriu's'fl Officers o the Mrovinees, there were divisions
headed by Divisional  Ofhicers. The contonment  arcas were  Government
Reservation Arcas which can be found in provinees. Then, the British Colonial
Regime embark on the establishiment of different courts and promulgates laws

and orders.

Looking that the customary law was not acceptable (o the British and other
foreign people. the litigants and other members of the publie seldom obtained
justice in the customary comts: therefore. m 1849 the Biitish Government
appointed a consuls essentially for the purpose ol regulating disputes. The
consuls established courts known as equily _courts which dealt with trading
disputes  between indigenous and British traders. The ¢onsular_courts had
qurisdiction over natives and subject of other Furopeans  who consented to the
qurisdiction. Furthermore, the cowt had juiisdiction: over persons. chiefs or
government officials of which e was a subject or under whose protection he had

agrecd or consented to.

2.0 THEPROTECTORATE COURTS ORDINANCE, 1933
Fhe year 1933 had been preceeded with many  legiclations  and

restructuring of the native courts and administrative changes. The provincial
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courts system were extremily eritical on the grounds that access by the natives to
an independent judiciany were uncustomary. The native courts were been
controlled by the political officers. The growing numbers ol Barristers, who
were denied audience by statute both in native and provincial courts.  The
ordinance»™ brought about changes in the provincial courts ordinance and
established Iligh Courts and Magistrate Courts in cach of the protectorate

Region.

A Resident has the power to establish within his provinee such native
. .. 2k . . . .

court as he shall think fi,7 A resident may from time to time appoint members of

: 27 S : .
anative courl.” " He has the power to dismiss or suspend any member of a native
court who shall appears to have abused his power or (o be unworthy or incapable
ol exercising the same justhy or for other sutlicient reason,”™ There shall be four
erades of Native courts namely grade AB..C. and D. The native court shall
apply the native law and custom prevailing in the area ol jurisdiction. the
provision of any ordinance. rules or orders made - under the Native Authority

. ass B¢ s : L E o _ : . s

Ordinance 1933, Fhe Governor in council may with the approval of the
secretary of state by order direct that any person e classes of persons apart from

those persons subject to the jurisdiction ol a native courl.

On the control of 2 native courls, + provision was made allowing the

Resident and District Officers to have right ol access to native courts both of first
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instance and on appeal in his provinee or Division, 32 Tle may in his own
motion or on the application ol any person concerned imvestigate a complaint
concerning mative courts and alies that may cither review the preceeding. transfer

the case to another mative court o report the case to appeal court.

However, the administrative oflicers have no power (o reverse a native
court decision bs review.  This  was stated in the supreme Court ruling  in

CHIEF_OKIA OF OKOLOMODE VS CHIEF AZERE,®' it was an a

declaration of a tit4e to land. the land already been awarded to okolomode in the
vear 1925 as contained in the native court judgement which cight years later a
district officer quashed  giving 1i'ih; o Azere. In the Supreme Courl proceedings
Azare was pleading that the case had already been decided: therefore. district
officers have no power ol reviewing the decision ol the comt. Tle can only do
that belore judgement. but. not alter. Held by the Supreme  Court  that

administrative Otficer s cimpowered to suspend a0 cision, he cannot set it aside

and give judgement Tor the other parts. but he can bnly order a retiial or transfer.

Fhe resident may annual any order made or sentence passed by District

topr S% . wed vt “ar midua o av wilhin 10

Officer™® Any party agenieved by the decision ol a native court may within 3
: . 3= .

days appeal to a native comrt ol appeal™" Moreover, an appeal shall lie to the

West African Court of Appeal rom the order or decision ol the Tligh Court given

: . - L 3¢ . . -
on appeal from a Native court of first instonee,” " The Magistrates and judges of
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High court have the right to inspect records of books of such Native Court

5 2
relative to the appeal. 35

The Resident or a District Officer has the power to make such order or
pass such sentence as the Native Court could itsell have made and as well he

3

must give the person adversely affected a right of fair hearing.”" Therefore such

sentence or order ol the Native Court could be appealed as such.

THE BROOKE COMNMISSION OF ENQUIRY, 1948

[ the year 19480 the Government ol Nigeria m view ol the fact that the

law to be administered by individual Courts was not clearly delined in statures,”

the system of appeal and review needed recxamination; the working of the Native
Courts system called for positive suggestions and reshufTlement and ordinances

were Lo be replaced. it set up four commisions of inquiry.

The Government appointed a commussion of enquiry for the Northern,
sastern and Western provineges and lor the colony ol Lagos. or the North,the
commission consisted of Brooke 1. as sole commissioner. while those of the East
and the West and the Colony consist ol four man commissions headed by the

same Brooke J. 1 he terms of relerence ol the commissions were similar inter

37
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aliaz to investigate the working of the Native Cowlts system and review the

position with tegand to the T to be admintstered.

The commission abolishes advisory powers and powers ol control
exerciged by District Officers The officers were [efl with the power of cont v/
only in respect of grade “C™ and D™ Courts. The District Officers lost their
powers over the I'mirs Court and grade “A™ and *B” Courts. These categories of
Courts were ledt @nderthe supervising ol the resident, but, had no power to temper
with the judgement. The only power he could excreise if he is dissatisfied with
the judgement was to transfer the case (o another  contt for retrial. The
cmmnissi-nn aboli<hes the appellate jurisdiction ol the District Officers and the

Magistrate Courts over the Native Courts.

The commission recommended the taking away of the power of the High
. . - L - .
Court to review cases which were not brought before it on appeal. It
recommends the restriction of the use of the High Court orders in respect of
proceedings in Mative outts. Ttrecommended that the new ordinance should
r

apply through out Nigeria and rejected the suggestion that cach set of provinces
should have its own ordinance. They recommended that the use of the term

“customary”™ Courts and Customary law to replace “Native™ which was accepled

in Eastern and Wester region . but. not in the Noith rn Region. 74



The commission recommended the establishment of mosg/em Court of
Appeal from Emi's Court and the Chiel Alkali™s Courte 1t brought about the
promulgation of Native Court law 49 1t made subject to Native Court anybody

who had previous!y instituted proceedings in a Native Courts. 4/

The law to be administered in a particular case should be that applicable to
a cause as an alternative to that prevailing in the area of jurisdiction. Soon after
the publication ol the reports. it proved impossible to cnact the ordinance as
recommended. 42 1his is because the Federation ol Nigeria was established to
consist of Northern. Fastern and Western Regions, and the Pederal Tervitery of
Lagos. 43 Theretore, under its constitutional provisions Native or Customary
Courts bécame a residual matter and could only be legislated  upon by the

Regional Legislatures.

2.3 NATIVE COURIS LAW, 1956

A Resident may establish within his provinee a Native Court, bul, subject

5

to dhe confirmation ol a Governor. 44 He has the power to appoint members of

]
r

the Native Connts 32 The pmdecs of o Native Courls shall consist of a judge of

the Court and the Court may sit with or withoul assessors.
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The Native Court shall have jurisdiction within such territegial Timits as
may be defined By its wariamte shall within such limits have jurisdiction over all
persons who permanently reside within the area of jurisdiction of the Court. It
has jjurisdiction over persons whose general mode of life is that of the general
ngtiw community. The Native Court shall have jurisdiction to all persons who
reside within the arca of a native Courts as tenands or employces of any person
holding such land. These persons or classes of persons whether of African or
non-African descent whom the Governor in council may with the approval of the
secretary ol state <ubject to the :ll.ll'i.':.dicliun ol a native court. The jurisdiction of
a native court extends to persons whether ol Alrican or non-altican descent who
at any time institugg proceedings in a native courts.  The native court have
_iu_risdicliou to all natives of Nigeria and all Native foreigners who consented to

the exercise ol the jurisdiction l'! [ the native courl. 46

Moreover. unlike the native court faw. 1933, the native court law, 1956
established another erades of pative court nanmely: Grade “A™, ~A Limited™, “I!".'IC";
and =15 Giminal cases shall be tried and determined by a nati- = court which has
juridiction in wineh the offence was commited: or which the defendant is

ordinarily residine even theugh the offence has been commitied outside such

area, 47



All civil causes other than fand causes shall be tried and determined by a
native court whichpas jusidiction over the area in which the defendant is
ordinarily resident: or in which the defendant was at the time when the cause of
action arose. 48 All land causes shall be tried and determined by a native court
of competent jurisdiction. I there is no such native court of competent

juridiction all land causes shall be tried by the High court or magistrate Court 44

The native court shall administer native law and custom prevailing in the
area of jurisdiction ol the court or binding between the parties, provided it is not
repugnant to natinal justice cquity and good conscience. 1L shall apply the
provisions of any written law. of all rules, orders. byelaws made by native
uullmril.\'..g{" A native cowrt may impose a fine or impiisonment or both -as

authorised by native law and custom provided it does not involye mutilation or

[t)]’ﬂ!l‘t‘..g’

legal practioners have no right ol audience before a native court or a
reviewing officer exercising his powers of review. However, a nalive court may
permit the husband, wife, cuardian, servantmaster or any mmmate ol the

wusehold of the party who will give a satislgeory prool ol authority 52

Native courts adviser, Resident, District officer whose power may be

compared to the present inspector for arca courts shall at all times have acess to
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all native courts within the region and to all records and proceedings. They may
on their own motion or thewr absolute discretion, on the application ol any

erson concerned ey iew any ol the proceedines whether civil or criminal 53
| 3 _

Right of appeal is allowed to any person aggrieved by a decision gr order

of a native court grade "B 7C7 and “D™ may appeal to a native court of @ppeal 5%
But, on a decision or order of Grade “A™ or Grade A limited native courts, to
native court ol appeal in which the subject matter of the cause or matter is not
value of one hundred pounds or upwards (ie two hundred Naira or upwards) or in
which a fine exceedmng twenty five pounds (e fility Naira) or a term of
imprisonment exceeding six months may appeal to Moslem Court o Appeal in

cases governed by moslem faw or the High Court in all other cases. 55

There were Alkali's court am'al Lmifs Court and as well the Moslem Court
of appeal. The Alkali’s court have jurisdicton on Islamic law and as well the
Emir’s court have jurisdiction on Islamic and customary law. The Alkali’s court
shall consist of an Alkali wheris learneddn Islamic law, and hic sits with assessors
who advice him on Islamic authorities. The Emir’s court was presided by the
Emir and he sat with assessors.

The mogtem court of Appeal shall consist ni'a_iulllge (i.e Alkali) and

assesssors, The panel of Alkalai (ie Judges) shall compaosed ol such Alkalai of
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native courts and the panel ol assessors shall composed of such eminent persons

of the moslem Laith leamed in the principles ol modern law. 56

The Moslem court of Appeal shall have jurisidiction to hear and determine
appeals in respect of Regional matters in cases governed by moslem. any
decision of a Grade “A™ native court, Grade A™ limited native court, and a native
court of appeal in which the subject matler of the cause or matter is of value of
one hundred pounds (i.e two hundred Naira or upwards) or in which the sentence
of a fine exceeding one hundred Naira (ie two hundred Naira) or of a term of

imprisonment excecding siv months, 3 4

The Moslen court of Appeal in the exercise of the jurisdiction as regards
both substantive taw. practice and procedure shall administer, observa and
enforce the observance ol the priniciple and provision of moslem faw of maliki
school as interpreted at the place where the case was lirst tried. the native courts

law. 1956, any law alTecting the native law. any subsidiary legislation, the
priniciplg of natural justice. equity and good conscience The court shall not
) .

impose any punishment which involvgs mutilation or torture or is repugnant Lo

natural justice or humanity, 58

A person aggrieved by a decision ol the Moslem Court of Appeal may

&

appeal against such decision to High Court. T No Legal practitioners may



represent any party belore the mostent court of Appeal. However, the husband,
wile, guardian. scrvant or any immate of the houschold. or relative of the
deceased in the administration of the estate of the deceased may be permitied to

represent the aggrieved party. 60

1.3 NATIVE COURT AFTER COLONIAL REGIME

After a sequence scrutinizing ol the native courts in Northern Nigeria
during the colonial regime: native courts after colonial regime would be
examined. That was the cra Nigeria became an independent country within the
r-:unmmnwcmh on October 1. 1967 Nigeria was then a federation consisting of
the Federal Territory of Lagos and three regions namely llasicm, Westerm and

Northern Nigeria,

Regional Parliament was empowered (o legisiate for the region.  Each
regional lagislature had. in general. exclusive legislative powcers with respect (o
matters outside the Tist.  Fnactments made by Pederal legislature were called
SACTST, and those made by regional fegislature were “LAWS™. By virtue of
declaration of Ordinance of 1961 and which were still in force as Pederal

siatutes were to be called “ACTS.61

The courts systems remained basically the same. The Judicial Committee

I‘'ederal Supreme Court consisting of the chief justice of the Federation of

Nigeria and federal justices. Lagos sull had ¢ court and magistrate court and so
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wilh each regions in Nigeria. Each regions in Eastern and Western Nigeria had
a customary courts: while, the Northern Region had a native court.

In 1960, a court ol resolution was established for the purpose of

adjucating disputes between the High court of the region and the Sharia court of

appeal, A Judicial Service Commission was established for cach region.

A new constitution of the federation came into operation on October 1,
1963, The judicial committee of a pri\'y_'_'cuuncil ceased to be a court of Ngeria.
The Federal Supreme Court was ;:bt).lish-'d and a new court known as the
Sapreme Court of Niguriu’- wits established. A custamiary courts system were
retained. In Northern Nigerian native courts were established. That was the

position of judiciary revolution untill Tammary, 150 1966 when a military

revolution ocuurred in the country.

(3.0 THE STUDY GROUP ON THE JUDICIAL SERVICES, 1966.

S —

When the military regime took, over Government in Nigeria, General
Aguiyi Tronsi became the Tead ol State. 63 The constitution of  the Federal

Republic of Nigeria was aborgated.

Ife set up a commitice o fook into the administration of justice in the
Northern Region of Nigeria. The commitiee was known as the Study Group on
he Judicial Services. The commitice was made up of the eminent English judges

ander the chairmanship of the then justice Mohammadu Bello.
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One of the terms of references was Lo look inta whether or not the native
courts system would continue to exist, In the recommendation of the study group
which was submitted. it stated that it would not be possible (o abolish the native
courts. This is becanse ninety five (95%)ol the cases are handled by the native
cm;r{s. In 1964 alone. they handled 223.267 cases: while the twelve magistrate

courts then existing handled 1961 cases only.  For the magistrate courts to

handled native cases at least 1861 magistrates had to be empolyed.

The comittee added Iiu'lhc;' that the majority of cases handled in the native
courts were civil cases of which the determination is under Islamic law.
Muremcr; the practice and procedure in the magistrate courts were too technical
and complicated to be understood by the rural communitics in the Northern
Region of Nigeria. The recommendation was approved, however, native courts

o4

were taken over [rom native anthority,

p:3.2 AREA COURTS'EDICT, 1968

In furtherance to the development ol various native courts faw and the
4

different committecs. vet. another reform was set up towards the administration
ol justice. 'The Government enacted another law styled Arca Courts Ldict which

-i"'
. 3 - - . - » ] . = = |
is now called “*LAW™ and is contained in the laws of the Kano State of Nigeria. &
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Fhe name of the courts was changed from native court to arca court and

from provinctal court to upper Arca Court. €6 All area courts were placed

under the control of the chiel Judge of the  respective Northern State. 67 A

provision was made on the appointment ol inspectors for  judicial — and.

administrative control ol arca courts which i1s unlike belore where native courts

were been controlled by political otficers. e

; Area court have jurisdiction on civil and criminal cases. €7 An arca court

. - . 5 3 * . ¥ LS B .
shall in civil eause or matter admuster the customary law prevailing in the arca

of jurisdiction of the court or binding between the parties. 747 The particular

customary law which the parties agreed or intended. 77 They were other Istamie,

cases on Isamic personal Taw, inheritence, custody of children and other Islamic

law where the partics before it where moslems.  Morcover, an area court is (0

— - . . 3 "
apply the provisions of common law subject o local lagislation . 74

= & =3 K. . . - . .
The Arca courts shiall have junsdiction on any tribe or inbes indigencous

o seme part. of Africa and it descendants ol any such person. It has

jurisciction over any person one ol whose parents were members of any tribe or,

tribes indigencous to some part of Africa and  descendants of any such person.

Any person on a cause or matier in which he consents to the exercie of the

jurisciction of area courts. 73



No legal practitioner may appear to act for or to assist any party in any
civil proceedings belore an arca court. However, with the coming into force of
the 1979. Constitution of the Iederal Republic of Nigeria it allows legal

- . - - . . . =k
practitioners to appear and practice law in any court establishicd in Nigeria. 7Y

.

1.3.3 AREA COURT REFORM COMMITTEE, 1975

In the process ol reshufllement of area courts in the Northern States of
Nigeria. another arca court reform committee was set up. That was during the
third military revolution which occurred in Nigeria headed by Murtala
Muhammed as a head of the state. 2 The committee was made with Judges and
Khadis an'd Dr. Aliyu Abubakar the then commissioner for Education, Bauchi

State as Chairman.

The terms of reference was to look into the problems of area courts in the
Northern States of Nigeria: whether or not area courts could be continued with
and recommend solutions. The committee went on to say that it was necessary (o
continue with arca courts because they were located at the grassroot level of the

r
sociely. So, they were by Tar more casily accessible and comparativelly simple,
speedy and inexpensive. The varnacula fimguage was local and persoaal and

were also from the Local community. Morcover, apart Trom larspes and abuses,

the courts were dispensing justice reasonably and satisfactorily.
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The committee stated the statistics of cases handled by the area courts in
‘he Northern states for the vear 1975 were lour hundred and fifly four thousand.
six hundred and ten (454.610) as against twenty seven thousand, nine hundred
md l';evcnl'}‘ seven cases (27.977) handled by magistrates and High courts. This
shows that ninety four percent (94%) of the cases are handle by the area
courts. There were seven hundred and sixty nine (769) area court judges. fifty 50
magistrates. nineteen (19) judges of the High courts. twenly three (23) Sharia
court of appeal judges. The committece recommended that all appeals on Islamic
law should be transterred Lom High Court to Sharia court of appeal. The federal

povernment accepted these recommendation. 74

|3.4. UPPER ARFEA COURTS (APPEALS) RULES,

1975.
- 1075 - Ar el i S—— /7
In the year 1975, ipper Area Lomt (Appeals)Kules was enacted. Ihe
rules applys to appeals against decisions of any arca courtsin criminal and civil
cases.”€ Initiation of appeal shall be commenced by the person interested to
. «t . * :
make appeal or by his authorized representative giving the appeal
court oral notice or written notice of appeal.  Oral notice ol appeal shall be
reduced in writting by the registrar — clerk ol the appeal court and be signed or
thumb printed by the appellant or his authorised repgggtative. Then, the registrar
or court clerk have to countersigned the notice. Notice ol appeal in writting shall

be in a prescribed farm naming the registrar to whom the notice is to be given:



3 24

the name of the court appelled against, the date of decision, case number: names

ol parties. grounds of appeal and a space o be signed by the appellant or his

authorised representative. 77

Where notice of appeal is received by the court from which the appeal is’
breugh the court shall within one month of reciept of the nulic:c ol appeal send a
copy of the nc(.'(_).rd of lhc'pmcculings to the upper area court of appeal. &2
Upon reciept of the copy ol procceding of the lower court. 'lhc upper area court
of appgal shall fix a date of hearing nl'_ihc case 1o e oheard. At the end of the

: )

appeal session, every orders made by the court shall be notified in writting (o the

arca court from which the appeal is brought. gt

Ihe apeal rules was made (o guide judges deciding cases on appeals, (o

direct court stalfs. lawyers and as well to-enlighten liigants and members of the

public towards the adiministration of justice on appeals' from arca court o upper

area court of appeal. ’ ;
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justice in the lower court, August 5:-6-1992. p.8
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