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ABSTRACT
"Adminigration of Civil justice in Area Courts with reference to Kano
Sae€'; though, from ihe topic, particularities would be concentrated to area

courts in Kano date, yet. the thess has reevance to area courts in the Northern

Sates d' Nigeria because they operate wider a uniform Area Courts Law.

11 THE PURPOSE

The purpose of writing this thess is as a reault of public outcry that civil
jugtice is no where to be found in area courts. These views, usually comes from
mog of the practisng lawyers, law lecturers, elites, litigants, sudents along with
other members of the society (prefer going to magidrate courts rather than

resorting to area courts). As one person ganding trial before one of the area

courts in Kano State complained:

" Area courts are terrible, the judges apart from lawyers exalt
themsdaves as knowledgeabl, while, they don't know law. They
don't allow one the chance to defend his case. They always like
calling other sde of the litigants to their chambers and houses
for one reason or the other. | don't like going to area courts for
ether litigation or watching proceedings." 1

From observation of the above proceedings in area courts one may
underdand the genuineness of thee satements. The lawyers too equally are to
encounter fatal doses of judicial arbitrariness in area courts. These views are

enough to have called for the writing of this thess with a view to unrave the
whole stuations.

The purpose of adminigration of civil justice iswherea person wanted to

recover from ancther, a sum of money, property, the enforcement of a right



advantage or relief for damages, therefore, he needs to resort to court and lodge
the complaint The court clerk or regidrar is to sate the complaint in writting,
forward it to the judge of the court who may order for the registering of the
complaint in a cause-book and record-book. The processes of summoning the
defendant to appear in court on the hearing or adjourned date all these are

procedures towards the administration of civil justice in area courts.

The adminigtration of civil justice by area courts in which ther
juridiction may be invoked, the form of proceedings by establishing the factual
stuations of the controversy between the parties, the nature, characteristics and
effects of the remedies and sanctions that may be awarded by the court.
therefore, then perusal are encompassed in this thesis on the administration of

ci\ll iiistice in area courts

Any party to a case who is not satisfied with the conduct of area courts
proceedings or with the decision passed, there are procedures that are to be
reorted to. such as by appeal and the procedure of making appeal from the
decision of area court to appellate court; by lodging complaint or petition to the
ingpector for area court; the chief regidrar of the High courts or the chief judge

on the action to be taken are proceduretowards the administration of civil justice

1.2 SCOPE OF RESEARCH

In the proceedings chapter, an attempt should be made to describe and
where necessary, analyse the machinery of adminstration of civil justice towards
area courts The actual practice and working of area courts is going to be stated
in order to convey a functional insight into machnics and dynamics of the judicial
process in the area courts. It istherefore, fitting at this stage to collate these into

one organic image of area courts system.



The study of this thesis is knitty spreaded into six chapters and being
divided into sections. What follows are critical evalution of the systems with

descriptions intended to hep attune them to the end of justice.

Chapter one being an introduction on the development of area courts
before, during and after colonial regime, since in the defunct Northern Region of
Nigeria to the present states Government. That was before the colonial regime
(Eropean  people from Great Britain) came to Nigeria and to its Northern part
there were different empires such as that of Bomo and Sokoto. By that time
there were no written common laws and it was by custom being rules of
behaviour used in setting disputes. Gradually. Idamic law was introduced.
Then, with the coming of European people to Nigeria and to Northern region
different courts were established and English law were to be applied sde by
gde with the Idamic and customary law. With the attainment of independence in
1960 these customary and Idamic laws are only to be applied in settling disputes

where they are not inconsistence or repugnant to the rules of English law.

Chapter two is on the Area courts Divison being one of-fhe divisions
Ibnning the judiciary which is the thud organ of government next to Executive
and legidatures. The judiciary is congtituted by the High court division. Sharia
court of appeal. Magistrates courts. Area courts and any other court established
by the House of Assembly of the state. Office of the Director and the offices of
the inspectors for Area courts are in the Area courts division; while the chamber
of the chief Regidrar and that of the chief judge have to be mentioned because
they have control over the division. Apart from these, there are other offices and
registeries of the Area courts division such as complaint office secr et office.

Research office. Appeal registeries. Open registeries. Achieve registeries and



some other offices. All these offices and registeries form part and assists the

Area courtsdivison towards the control of the administration of Justice.

Chapter three crystalised the control of area courts. There are two types of
control that is the judicial and administrative. Judicial control arises from the
action of appellate court by way of appeal and aswell the power of the High

Court toissueperogativeorderstoalower court. Administrativecontrol relates
to the power and duties of those in authorities such as inspectors for area courts,
the chief regidrar, the chief judge and other judicial officials having the power of
control over area courts. There and then, complaint againgt area courts would be
treated. In this approach, only parties to a case and those who have propriety
or pecuniary interet ae allowed to make complaint. Modes of making
complaint by oral and written would be enlighten, from there, offices of
forwarding complaints and the types of complaint to receive a prompt attention

would be made clear.

The juridiction of area courts is enclosed m chapter four of this thess.
Juriddiction is the power of a court to try a cause or matter before it. There are
five issues of consderation adopted in this topic. The territorial jurisdiction is
the limit of the area to which if any cause as matter arose area court is allow to
entertain the cause. The jurigdiction on persons distinguishes those who are
subject to the jurisdiction of area courts and as well, those who are not. The
power of the court extends to the limit of amount of money in case of claim to
which area court is allowed to entertain the cause. The venue of tria is the area
where the dependant resides or where the cause of action arose to which area
court Stuated in that area according to its jurisdiction is allowed to try the case.

The law to be applied is another way of understanding the jurisdiction of area



courts. All these issues of condderation on the jurisdiction of area courts in civil

causes or matters, would in ther classes, be sated in this chapter.

Some asgpect on parties to a civil cause can be traced in chapter five, that is on
those who are to be parties, joinder of parties, migoinder, nonjoinder, appearance of
parties and consquences or non-appearance. Also, right of legal representation by
Barrigers at law in civil casue would be discussed. However, it is not the whole

procedures are going to be treated, but only some aspects on parties.

Chapter gx carrries conclusons and recommendations on how to align
adminigration of justice in civil causes or matters in area courts. In this chapter,
some problems capable or retarding adminigtration of justice would be identified

while, some possible solutions, as well, would be tabled.

| 3 METHODOLOGY

The fidd research in this thess is going to be conducted on area courts in
Kano State of Nigeria. Moreover, other,states area courts system of administration
of civil causes would, where possible and practicable, be cited as example. Apart
from other provisonal amendments, al area courts in the Northern States of Nigeria
operates under uniform laws and procedures. Therefore, al discussions would be
based on the practical application of rdevant substantive laws, | civil procedure
rules2 area courts laws.3 evidence act,4 circulares, judicial decisons mid other

cusomary rulesb

Ord interview woulld be conducted with the ingpectors for area courts,
judges, court regidrars and clerks, lawyers, litigants and as well members of the
public in order to have a current ideas towards the adminigtration of civil justice.
The thesis would give account of educational papers presented at various wor kshops,
conferences, public lecturers and symposia on area courts so as to make it more

current and lively.
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1.0 INTRODUCTION.

.1 ADMINISTRATION OF JUSTICE

Admi:ﬂslmliuu of justice in the area courts is becoming a fatal does of
irritating grief. thereby. inflaming the vehemence of public outeries. As long as
the administration is allowed to persist, it is not only the liliéanls that suffer, but,
ns. well the sanctity of the law would be p()luu.:d and the credibility of the judicial

nm@chinery before area courts will continue to be dilapideted.

Administration of justice ensure that people are treated equally before the
law and that the law operaltes (o give full and unconditional justice to all. That
justice is not a commodity for sale to which only the highest bidder can afford.

The story in the area courts is d¢fferent. For restriction of justice to the highest

bidder is must certain to lead society to destruction.

No area court can survive unleés the arm of justice is allowed to reign
supreme. H justice is so vital for the stability, peace and overall progress of area
courts, why has it been so illusive? the crisis is the result of the unequal lcgall
justice to which  we seem apparently immuned and eluded the people by

underling trend in dishonestly gnd enrichment at all cost.



L.ooking into the graft and corruption that have invaded the area courts
which in concrete terms has lent a weighty hand to the phenomenon of public
outcry. The sad thing though is that while there seems o b(. so much awareness
of the problem facing our area courts: so fittle seems to be have been done to

make the sysiem provide what it is set to do justice.

There is consensus among users and close observers of the area court
system (hat the abuse of justice dcspcnspd in these court is highly vexatious.
According to one legal iarmili(mcr'.f'me area courts are synoymous with injustice
to. an ordinary Nigeriau"-‘hl view of the Chiel' Judge of .Jigawa State, “The
problems of abuse of judjcial power is ilnuch'morc in the area courts than in any
other court or judicial tribunal.* Furthermore a former Solicitor General and,
presently. judge of the High court Kano State reports that “cases of high -,
il;]lldcdllt'sq before these courts are becoming rampant. ? In view of ong of the
(;_bgcrgg_l‘s of proceedings in an Area cuurl_has this to say:

“I was once before one of the Area courts in Kano State

for watching proceedings. The judge did not sit in rfn.:e

wuntill after 2,00 p.m. Then the rf;ur: sit and all cases

were adjourned without conducting proceedings. The

Jollowine day the judge not in court, it was at late hours

we heard that the judge was at the headquarter  The



next dav schools are on feave the judge went 1o a secondary
5t '!:f)r;/ i one Local Government Kano 1o bring his .riu'_!dr_en.
; .Th.e sub.@éﬂtén! day the jrrdﬁ.t’ was r'a;* h’:e: court and litigants
are busv going . S 0 and out in his chamber. I mea.ns' 3

| Lmembers of the public would be unaware for the court’s session. ¥

N

B [}
1

Judges, should not regard lawyers as enemies of the court, but, they are
¥

“Iriends of the cowrt™ “Mimsiers in the temple of justice™? and are “Learmned’

Friepds” whose duties towards the court is 0 assist in the administration of
jusli.tt':e.' f'-\.'la\;vyc‘r éhﬁuld .al».vays. display a dignified and respea:iful éuitude
lowards judge presiding, not for the sake of his person, bu_['for the mainienance
of respeet for and conﬁd::n;c in the judi;ial qfﬁce. T_'hal is why they always
avoids the exchﬁﬁgé r.)f.h.an[ér personlit‘ie.s, argument. or céntroversy with the
courl. Their objections. requests and observations 'all‘e characterised by canddur
a}nd ﬂ'uir:_lcss. Reproachfitly, as one lawyer vetoed the adventure grudgingly. B
as follows: - :

“Generally,area conrt judges misconcieved the position ==

of private legal praciitioners in causes or maitters before
theni. They looks at lawyers as eneines of the cowrts;, | -

wheréas lawvers are ministers in the temple of justice

who always ensure justice is being obtained either in
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farvour of their clients or of that of the opposite party.
For the fuct that the vrea courts have made up their
minds on the position of lawyers in cases before them;,
they never give lavwvers the chances to ensure that justice
is being obtained. Arca cours should be manned by
qualified legal practitioners. Thereby, Judicial service
committee should, henceforth, ceased from appointing

unqualified people "

A judge should avoid anything calculated to gain or having appcaranc of.
eoing special personal consideration or favour in a case. It is both the right and
duity of the lawyer fully and properly to present his clients case and o insist on
an opportunity to do so . He should vigorously present all proper arguments
ap;ainst';m_v ruling he deems erroncous ba'.nd should see to it that a complete and
accurate case record is made. In this ftg:’n‘d he should not be deterred by any
fear of judicial displeasure whatever may be the inlcrcrfl and ill-feeling existing
in a course or matter should not be allowed to influence the conduct ;mdl

3
demeonour toward the administration of justice. Judges arc bound by oath,while,
a lawyer who accept a case shall be deemed to have given a solemn undertaking
that he would conduct the case proveded fee is paid. A_full_accounts of these
_pl;hlic outcries on the administration ()f.-_';uslicc“ in_arggcourts would be beyound

the scope of this thesis, but. the readers attention is directed to this quotation.
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“Condidly, experience have shown that before accepting causes

or matters area courts jucdges have vested interest in the outcome.
Mere seeing a lawver appearing in a case the grudges made by some
Judges are inflamed by vehemence of harshness and hatred

thereby frustrating all efforts. To thein entailing legal services

is a sheer waste of clients time, energy and money. largelly, the
p‘mhr‘ems of area court judge is one or all of the following

(1) lack of suffient knowledge. (ii) Ignorance of the duty of

a lawver, (iii) Abject poveriv (iv) ( }nn'ight greediness,

Hence 80% of cases in Kano State are being dispose .

off in area courts. Therefore the body that appoint judges

should strictly stipulate qualification that only graduate

in common or Islamic law are the only persons to be

appoimed as area court judges. "7

Some people are calling for scrapping ol area courts on the ground that
their sources reginate from traditional institution. Transitionally, prior to the
creation of native courts traditional rules were the judges and staffs adjudicating
cases through customary sanction. It continued up to the era of giving birth (o
native courts to which some learned people were made judges and staffs (o

. ]
assist the same traditional rulers. They ceased o have hand in the judiciary with
the establishment ol arca courts in 1968, The institutions is hardly amenable (o

changes.  varification and  modification  introduce by common  law,

unaccommodating o norms of social changes and having  administrative
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bureaucracy. In_a projection of macabre feeling toward, the survival ol area

courts, the following opinion is hereby captioned stonily:

“ The area courts should be .ﬁ'rm,f}ﬁr'd on the ground that they
originated from traditional institution. Formerly, native court
judges and staffs were appointed by the traditional rulers.
Therefore, the svstem of administrative bureaucracy is the
same and t:'ndf'mchuh.’e . All powers of area courts should go

to that of magistrate courts. "8

It is a trite law that all partics having .a cause or matter before arca courts
shall be given adequate time and fereility o state their cases. However, where
the defendant denied the allegation. the parties shall be allowed 1o called their
witnesses for the prove or disprove of the allegation. Where a wilness after
being summoncd_hy the court or called by a party, refused to come to court
u./ilhout any reasonable cause, but, (mly-wm[c a letier stating his relationship
with the party and even urging the court to strick out the case, the court shall

not act upon the letter.9

Also, a witness who did not give evidence before a trial court. the appeal
court is without authority to call the said or any other witness to give evidence:

to hear or inquire from them would amount (o hearing a [resh witness. The
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appeal court have no power (o call fresh witness who have not been called by
the trial court of first instance. 10 Similarly, it is wrong in law for a court o
admit statementiz evidence of a mere letier written by a witness who refued to
cln'me to court without any reasonable cnt;sc. This is what happened in the case
of ALHAJLWADA YANKATAKO VS FATSUMA GWAMAJA™ The facts of
this case was first heard. inquired into and finally determined by the upper Arf:a
Court No. 6 Kano State. It.is a petition seeking for the dissolition of a marriage
between a wife being the plaintifl and her husband. $he contended that her
husband neglected her without food, did not care about her, he used to incite

co-wives against her.. and being forced to marry him. The husband denied these
zt-skcrlinn and Iaskcd the court (o beg hL‘:’ to be potient and go back to the

matrimonial home. She refused to come back to his house.

The trial court on s own motion adjourned the matter to enable the
parties reach on amicable settlement. But on the resumed date, the court was told
by the wile that there was no settement and she sisted that she did not like the
appellant. Furlhc‘r adjounment avas granted, hoping that there would be a
r'c.cmlcili:lliun,hu{, all came (o naught. When it appeared to the court that all
attempts of reconcilation has  fail, (he trial court decided to invite the
respondent’s quardian inorder 10 know Trom him how the Ill:;l riage engagements

was administered. This is .because the plaintiff is saying that she was force to

marry defendant.



The witness did not show up, but, wrote a letter in which he admitted
being the gardian ol the plaintfT and is the one who administer the engagement.,
ile suggested that the matter be struck out and gn order be made that  the
p}aintiﬂ'_ should go back to her matrimonial home. The trial court relying on the

letter, struck out the case and ordered the plaintiff to go back to her husband.

She appealed to  Sharia Court (1{; Appeal. The witness who did not attend
the trial court, but only wrote a letter and another fresh witness were summoned.
The issue that she was not consulted before conducting the marriage was first
I.lCﬂI‘d by the af)peal court from these fresh witness. The first witness said he did
not consult her, while the second wilm_:ss said he consult her. but she kept

silent« Based on the evidence of these two witnesses, the Sharia Court of Appeal

declared the marriage null and void.

Dissatistied with the decision of Sharia Court ‘ol Appeal, the husband
appeal o Federal Court of Appeal. That one of the ground of appeal was that it
i.s wrong lor the appeal court o accept evidence ol the plaintfl through a letter
syhlllillcd to the: court to testify and confirm his relation with the plaintiff
regarding her marriage; for a witness cannot appoint a rcprcéﬁﬂati\_’c o continue

with the provisions of section 28 (2) (a) of the Area courts law. The second
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ground of appeal it stated that it was wrong for the Sharia Court of Appeal to

admit fresh witness who have not been called by the lawer court.

Held by the 'ederal Court of Appeal that it is well established principle of
law that he who assert must prove. Therefore, statement made by disputing
parties is not evidence belore the court. 1t is wrong for the trial court to act on
the statement made by witness in a letter contaning relationship and telling the
.courl to strick out the case and the plaintif’ be made 'ln go back o her
matrimpnial home The sharia court of Appeal have no power to hear fresh
witness who did not testily before the lr-inl courts.' “Therefore, it behaved as if it
was a court of first instance and not an appellate court when it has no power to
do so in the circumstatice ol this case. Since the decision of Sharia Court of
Appeal and that of Upper Area Court are solely based on the evidence of those
two wilnesses who were not called bcfm‘e the courty fhereby, (he judgement of
Sharia Court of Appeal and that of Tipper Area Court cmmqi be allowed to stand
and are, hereby set aside. A retrial is ordered before another Upper Area court

differently constituted. ’

In another development in order o minimise complaints, petitions and
appeals, arca court judges should always accertain the fact ol controversy
between the litigants before applying the principle of law. It is only by making

inquiry to access the fact in issue which will warrant the proper application of
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law. That is to say. when two people are on a dispute over a property to which
nd material witnesses were produced by cither party. the court shall see to it on
to whom should first swear under the principle of Islamice law of oath. This
p!:illciph.‘ has been enunciated in the u:mc.n[' IBRALIM GAYA Vs ABDU ALLP
The plainliff filed on action before the Arca court Ajingi of Kano State claiming
for the respossession of 8 barn. a pen and a small piece of land from Abdu  Ali,

the respondent.

In his explaination before the court, the plaintiff said that he had given
these properties on loan to the defendent about 20 years ago. The defendant who
is a material brother of the plaintiff argued that the propertics in question were

given to him as a gift and he had taken possession more than 25 years ago.

The plaintift called three witnesses who testified that they know !hc'
detendant to be in possession of these propertics, but. they ¢ ld not say whether
the properties where given to the defendant as a gifl or on loan. The delendant
told the court that he had no witness to testify that the properties were given to
hi.m as'a gift by the plaintiff. The pl:lil"lllill' was [irst ask to take oath with Ioly
Quran text under Islamic law that the properties in dispute were given to the
defendant as a loan. he declined 1o 1ake oath. The court wried 1o the defendant
and ask him to take oath that the three properties in his possession were given o

him on laon, similarly, he declined to take oath . Then, the Area court Ajingi,
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Kano in its judgement directed the properties to be given back to the plaintiff,
since he had claimed i'nr- repossession of the same.

The defendant appealed to Upp& Area Court ol Appeal, Kano. It
rcvicw‘cd the evidences adduced . It then found quite rightly, that the defendant
being the person in possession of the disputcd properties should be offered to
take oath before the plaintiff. 1t stated that since the plaintiff had failed to prove
his case through the witnesses who gave cvidence in support of his claim, the
defendant should be calléd upon to take oath, as well, the plaintiff oo, decline to
swear. The llp[?cr Arca Court declared the ownership of the properties in

farvour of the defendant who is originally in possession of the properties.

I'rom there the appelant :lp[)t::ll(.‘dl o the Sharta Court of Appeal and in a
considered judgement it affirmed the decision of the upper area court, thereby, it
declared ownership of the disputed propertics in favour of the respondent who is
the defendant at Area court .

Then, furll'icr appeal was, made to Federal Court of Appeal in it sitting at
kt:itlllllél State. It entirely agreed with lhcl decision of Sharia Court of Appeal in
which it altirmed the judgement of the Upper Area Court. It stated the  position
of the Tslamic law in which in this kind of situation whcre the person who is 0

swear has decline to do sa, the status quo in respect of the property would be
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maintained since the responded is the person in possesion of the properties shall

hold on to it #

Alter considering the fact as reproduced and the proceedure of applying
oath, the Area Court Ajingi Kano Misconceived @ to who shall [irst ook oath
wilth Holy Quran. It is a principle of Islamic law that when neither of the
p;.lrlics to a case before a court brings evidence to substantiate the allegation or
the cvic.k‘llce adduced are not mal::riai.l!ié partics shall be made (o take oath with
Hol Quran." it is not only knowing the principle that matters, but. o whom,
time and p|ElCé it shall be administered . Instead of the court to first give oath 1o
the respondent who is i possession of the properties it make the
plaintiff being the appellent to take oath which is a total mis application of the
pr.inciplc. Area court judges shall zllways. be conscious in applying principles to

facts in issue otherwise miscarriage of justice are likely to be envisaged.

Repeated more emphatically. complaints  against proceeding of area
courts uuunllg;' evaporates where previous judgement be brought again for lhcl
second suit. Once a court makes final decision by drawing judgement on a case
thereby assigning right and liability no party shall bring the same case before the
sa‘me or any other court except on appcnl.;b The principle of law intends among
nl.hcr things to prevent different courts trying a case already - tried by another

court based on the same parties. issue and subject matter. But has this principle
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of law entitled “Res Judicata™ been observed in the case of HANSATU GARBA
VS AUDU GARBAY 1t is where the plaimtif{l instituted a civil cause before Area
Court Kurna-Asabe, Kano sccking by~ way of  inheristence the petition of a

house and a plotof lsad

Their mother called Bima lcaving (wo male and a female heirsbeing the
only legal heirs. Alter two years of the linal determination of the case: even the
judge who tried the case was transferred and another judge was posted to the
court; the same party among the (wo male heirs instituted a fresh case f(or the
petition of the same house they inherited.” In the cause of hearing the case. the
other 1CIIIE1|C.hl:iI'S who instituted a case the other time on the same members of
heirs, issuc and subject matter  through judgement of the court got a plot of land
;\-';ls included in this new case. Thereby, the court petitioned the house among
illie three heirs including the female heir.

One of the parties lodged a complaint at the Area Court Division. Kano
on the ground of their sister being included in the share of their house which in
the prior case-she got her own share of a plot of land. The parties were advised
to go and make appeal in view of the fact that judgement has been delivered in

the subsquent casc,

In this case various proceedural errors and misconception ol facts could

be detected. In the subsquent case the judge should have make inquiry on the
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righful heirs in the legal sense. are only the two male children because in
the first case their sister have got a plot of land being her share while the

house was given to the two male children.

Thereby, the second case shall strickly, only be between the two male
children for the house to be pertitioned. Those holding legal title to the

house shall be ascertained inorder to prevent from getting doubt share.

To include their sister in the inheritence of the house amount (o

deciding a case already decided by another o court.

At this stage the parties are at liberty to go to Sharia Court of Appeal
and make appeal or for the Area Court Division to report the case to appeal

courl.
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1.2 NATIVE COURTS DURING COLONIAL REGIME

For a conprehensive administration of ¢ivil justice in area courts and in

.

order 1o pave forward sugestions on the reshufflement of the present area courts;

it.-would be worth starting with the development of native courts from the then

= .

Northern Region of Nigeria. All that is intended (o be stated here is an outline of

the pre-existing administration ol native courts during the British Colonial

Regime that formed the features of the present area courts.

. Before the year 1800, there were various empires in the provinces of

Northern Region of Nigeria among them wore Borno and Sokoto. By that time,

chders settling disputes by way of customs and enforcing it by the community

. A

. £ - - - . - .
were usually wesorted to. Since then, Islamic religion itself as is well known

penetrated the Northern Region of Nigeria fhirough trans-saharan trading links of

the ancient tine and the middle ages. Istamie law appears (o take firm roots and.

o suppliment whatever native customs that existed. By that time there were

Arabic schools, *Government correspondences, courts procecdings, treasury

r - )
books and so on were writlen in Arabic. As a result. the need for a proper

administration of ¢ivil justice became necessary.
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With the coming of LEuropeans (o Nigeria, the initial contact was through
“commierce” the first point was the coastal areas of the Sourthern Nigeria
because they were casily accessible through the atantic arcas experically where

they got most of what they wanted - slaves, and raw materials for some of their

finshed products. .

In the case of the interior that s the  Northern Nigeria, the Furopeans
and particulaly the British had much difficultuy getting access. '['héy had hoped
since the czu'I;' [8&th Century 1o use River Niger and how it flows as well as (![]lCl"
obstacles imposed by geography. (he deadly climate and certain hostility of the
natives diswlm*agc exploration of which ships could penctrate only a short

iz 1

distance from the coast. 19.

inil'ml atempts to penctrate the iﬁicriur were made only towards the end
of the 18th century when the River Niger attracted the special atiention of the
British .-\I'ric;lm Association of Scientists lormed in 1988, 20 After that, [hrcc.
trips were made aimed at discovering the pattern of flow as well as the extent of
the River Niger. 21 There were other expenditions which succeeded in getling
in'm the interior of the North up to Kano and Soketo. 22 Finally. another

discovery solved the mystery of River Niger. 23.
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The discovery was followed by the activities of manchants and other
expeditions sponsored by both the British Government and private enterprencurs.
Then some order were brought into the conflicting commericial interests of the
colonial powers which was lollowed by the establishment of the United Africa
Company and later on renamed Royal Niger Company with full rights of
administration, with police, judges and prisons, the power (o raise taxes and, in

fact. to carry out all the functions of a government.

When the Europeans defeated and colonized the defunct Northern Region
ol Nigeria from 1902 to 1903, there were in existence two Islamic Empires
namely Borno and Sokoto.  They brought the two together under the name
Northern Nigeria. They found the Emir’s court filled with learned and pious
jurists whose decisions were always based on authorities from Islamic law books.

The proceedings of the courts were always recorded in Arabic language.

Despite the political wronglings and discords amongst the Emirs which
were brought by the weakness of the cential government of Sokoto, the
administration of sharia continued unabated and the peity of the judges
unatlected that s why it became evident for the colonial masters that any
attempt to middle  with Islamic law will precipate religious upraisings whose

ends would not be kmj\\'n.’w-
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However. at the apex of the administrative set up was the Governor of
Northern Nigeria, In the provinees there were residents who were, the Chiel
Fxecutive and were mainiy Hriu's'fl Officers o the Mrovinees, there were divisions
headed by Divisional  Ofhicers. The contonment  arcas were  Government
Reservation Arcas which can be found in provinees. Then, the British Colonial
Regime embark on the establishiment of different courts and promulgates laws

and orders.

Looking that the customary law was not acceptable (o the British and other
foreign people. the litigants and other members of the publie seldom obtained
justice in the customary comts: therefore. m 1849 the Biitish Government
appointed a consuls essentially for the purpose ol regulating disputes. The
consuls established courts known as equily _courts which dealt with trading
disputes  between indigenous and British traders. The ¢onsular_courts had
qurisdiction over natives and subject of other Furopeans  who consented to the
qurisdiction. Furthermore, the cowt had juiisdiction: over persons. chiefs or
government officials of which e was a subject or under whose protection he had

agrecd or consented to.

2.0 THEPROTECTORATE COURTS ORDINANCE, 1933
Fhe year 1933 had been preceeded with many  legiclations  and

restructuring of the native courts and administrative changes. The provincial
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courts system were extremily eritical on the grounds that access by the natives to
an independent judiciany were uncustomary. The native courts were been
controlled by the political officers. The growing numbers ol Barristers, who
were denied audience by statute both in native and provincial courts.  The
ordinance»™ brought about changes in the provincial courts ordinance and
established Iligh Courts and Magistrate Courts in cach of the protectorate

Region.

A Resident has the power to establish within his provinee such native
. .. 2k . . . .

court as he shall think fi,7 A resident may from time to time appoint members of

: 27 S : .
anative courl.” " He has the power to dismiss or suspend any member of a native
court who shall appears to have abused his power or (o be unworthy or incapable
ol exercising the same justhy or for other sutlicient reason,”™ There shall be four
erades of Native courts namely grade AB..C. and D. The native court shall
apply the native law and custom prevailing in the area ol jurisdiction. the
provision of any ordinance. rules or orders made - under the Native Authority

. ass B¢ s : L E o _ : . s

Ordinance 1933, Fhe Governor in council may with the approval of the
secretary of state by order direct that any person e classes of persons apart from

those persons subject to the jurisdiction ol a native courl.

On the control of 2 native courls, + provision was made allowing the

Resident and District Officers to have right ol access to native courts both of first
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instance and on appeal in his provinee or Division, 32 Tle may in his own
motion or on the application ol any person concerned imvestigate a complaint
concerning mative courts and alies that may cither review the preceeding. transfer

the case to another mative court o report the case to appeal court.

However, the administrative oflicers have no power (o reverse a native
court decision bs review.  This  was stated in the supreme Court ruling  in

CHIEF_OKIA OF OKOLOMODE VS CHIEF AZERE,®' it was an a

declaration of a tit4e to land. the land already been awarded to okolomode in the
vear 1925 as contained in the native court judgement which cight years later a
district officer quashed  giving 1i'ih; o Azere. In the Supreme Courl proceedings
Azare was pleading that the case had already been decided: therefore. district
officers have no power ol reviewing the decision ol the comt. Tle can only do
that belore judgement. but. not alter. Held by the Supreme  Court  that

administrative Otficer s cimpowered to suspend a0 cision, he cannot set it aside

and give judgement Tor the other parts. but he can bnly order a retiial or transfer.

Fhe resident may annual any order made or sentence passed by District

topr S% . wed vt “ar midua o av wilhin 10

Officer™® Any party agenieved by the decision ol a native court may within 3
: . 3= .

days appeal to a native comrt ol appeal™" Moreover, an appeal shall lie to the

West African Court of Appeal rom the order or decision ol the Tligh Court given

: . - L 3¢ . . -
on appeal from a Native court of first instonee,” " The Magistrates and judges of
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High court have the right to inspect records of books of such Native Court

5 2
relative to the appeal. 35

The Resident or a District Officer has the power to make such order or
pass such sentence as the Native Court could itsell have made and as well he

3

must give the person adversely affected a right of fair hearing.”" Therefore such

sentence or order ol the Native Court could be appealed as such.

THE BROOKE COMNMISSION OF ENQUIRY, 1948

[ the year 19480 the Government ol Nigeria m view ol the fact that the

law to be administered by individual Courts was not clearly delined in statures,”

the system of appeal and review needed recxamination; the working of the Native
Courts system called for positive suggestions and reshufTlement and ordinances

were Lo be replaced. it set up four commisions of inquiry.

The Government appointed a commussion of enquiry for the Northern,
sastern and Western provineges and lor the colony ol Lagos. or the North,the
commission consisted of Brooke 1. as sole commissioner. while those of the East
and the West and the Colony consist ol four man commissions headed by the

same Brooke J. 1 he terms of relerence ol the commissions were similar inter

37
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aliaz to investigate the working of the Native Cowlts system and review the

position with tegand to the T to be admintstered.

The commission abolishes advisory powers and powers ol control
exerciged by District Officers The officers were [efl with the power of cont v/
only in respect of grade “C™ and D™ Courts. The District Officers lost their
powers over the I'mirs Court and grade “A™ and *B” Courts. These categories of
Courts were ledt @nderthe supervising ol the resident, but, had no power to temper
with the judgement. The only power he could excreise if he is dissatisfied with
the judgement was to transfer the case (o another  contt for retrial. The
cmmnissi-nn aboli<hes the appellate jurisdiction ol the District Officers and the

Magistrate Courts over the Native Courts.

The commission recommended the taking away of the power of the High
. . - L - .
Court to review cases which were not brought before it on appeal. It
recommends the restriction of the use of the High Court orders in respect of
proceedings in Mative outts. Ttrecommended that the new ordinance should
r

apply through out Nigeria and rejected the suggestion that cach set of provinces
should have its own ordinance. They recommended that the use of the term

“customary”™ Courts and Customary law to replace “Native™ which was accepled

in Eastern and Wester region . but. not in the Noith rn Region. 74



The commission recommended the establishment of mosg/em Court of
Appeal from Emi's Court and the Chiel Alkali™s Courte 1t brought about the
promulgation of Native Court law 49 1t made subject to Native Court anybody

who had previous!y instituted proceedings in a Native Courts. 4/

The law to be administered in a particular case should be that applicable to
a cause as an alternative to that prevailing in the area of jurisdiction. Soon after
the publication ol the reports. it proved impossible to cnact the ordinance as
recommended. 42 1his is because the Federation ol Nigeria was established to
consist of Northern. Fastern and Western Regions, and the Pederal Tervitery of
Lagos. 43 Theretore, under its constitutional provisions Native or Customary
Courts bécame a residual matter and could only be legislated  upon by the

Regional Legislatures.

2.3 NATIVE COURIS LAW, 1956

A Resident may establish within his provinee a Native Court, bul, subject

5

to dhe confirmation ol a Governor. 44 He has the power to appoint members of

]
r

the Native Connts 32 The pmdecs of o Native Courls shall consist of a judge of

the Court and the Court may sit with or withoul assessors.
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The Native Court shall have jurisdiction within such territegial Timits as
may be defined By its wariamte shall within such limits have jurisdiction over all
persons who permanently reside within the area of jurisdiction of the Court. It
has jjurisdiction over persons whose general mode of life is that of the general
ngtiw community. The Native Court shall have jurisdiction to all persons who
reside within the arca of a native Courts as tenands or employces of any person
holding such land. These persons or classes of persons whether of African or
non-African descent whom the Governor in council may with the approval of the
secretary ol state <ubject to the :ll.ll'i.':.dicliun ol a native court. The jurisdiction of
a native court extends to persons whether ol Alrican or non-altican descent who
at any time institugg proceedings in a native courts.  The native court have
_iu_risdicliou to all natives of Nigeria and all Native foreigners who consented to

the exercise ol the jurisdiction l'! [ the native courl. 46

Moreover. unlike the native court faw. 1933, the native court law, 1956
established another erades of pative court nanmely: Grade “A™, ~A Limited™, “I!".'IC";
and =15 Giminal cases shall be tried and determined by a nati- = court which has
juridiction in wineh the offence was commited: or which the defendant is

ordinarily residine even theugh the offence has been commitied outside such

area, 47



All civil causes other than fand causes shall be tried and determined by a
native court whichpas jusidiction over the area in which the defendant is
ordinarily resident: or in which the defendant was at the time when the cause of
action arose. 48 All land causes shall be tried and determined by a native court
of competent jurisdiction. I there is no such native court of competent

juridiction all land causes shall be tried by the High court or magistrate Court 44

The native court shall administer native law and custom prevailing in the
area of jurisdiction ol the court or binding between the parties, provided it is not
repugnant to natinal justice cquity and good conscience. 1L shall apply the
provisions of any written law. of all rules, orders. byelaws made by native
uullmril.\'..g{" A native cowrt may impose a fine or impiisonment or both -as

authorised by native law and custom provided it does not involye mutilation or

[t)]’ﬂ!l‘t‘..g’

legal practioners have no right ol audience before a native court or a
reviewing officer exercising his powers of review. However, a nalive court may
permit the husband, wife, cuardian, servantmaster or any mmmate ol the

wusehold of the party who will give a satislgeory prool ol authority 52

Native courts adviser, Resident, District officer whose power may be

compared to the present inspector for arca courts shall at all times have acess to
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all native courts within the region and to all records and proceedings. They may
on their own motion or thewr absolute discretion, on the application ol any

erson concerned ey iew any ol the proceedines whether civil or criminal 53
| 3 _

Right of appeal is allowed to any person aggrieved by a decision gr order

of a native court grade "B 7C7 and “D™ may appeal to a native court of @ppeal 5%
But, on a decision or order of Grade “A™ or Grade A limited native courts, to
native court ol appeal in which the subject matter of the cause or matter is not
value of one hundred pounds or upwards (ie two hundred Naira or upwards) or in
which a fine exceedmng twenty five pounds (e fility Naira) or a term of
imprisonment exceeding six months may appeal to Moslem Court o Appeal in

cases governed by moslem faw or the High Court in all other cases. 55

There were Alkali's court am'al Lmifs Court and as well the Moslem Court
of appeal. The Alkali’s court have jurisdicton on Islamic law and as well the
Emir’s court have jurisdiction on Islamic and customary law. The Alkali’s court
shall consist of an Alkali wheris learneddn Islamic law, and hic sits with assessors
who advice him on Islamic authorities. The Emir’s court was presided by the
Emir and he sat with assessors.

The mogtem court of Appeal shall consist ni'a_iulllge (i.e Alkali) and

assesssors, The panel of Alkalai (ie Judges) shall compaosed ol such Alkalai of
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native courts and the panel ol assessors shall composed of such eminent persons

of the moslem Laith leamed in the principles ol modern law. 56

The Moslem court of Appeal shall have jurisidiction to hear and determine
appeals in respect of Regional matters in cases governed by moslem. any
decision of a Grade “A™ native court, Grade A™ limited native court, and a native
court of appeal in which the subject matler of the cause or matter is of value of
one hundred pounds (i.e two hundred Naira or upwards) or in which the sentence
of a fine exceeding one hundred Naira (ie two hundred Naira) or of a term of

imprisonment excecding siv months, 3 4

The Moslen court of Appeal in the exercise of the jurisdiction as regards
both substantive taw. practice and procedure shall administer, observa and
enforce the observance ol the priniciple and provision of moslem faw of maliki
school as interpreted at the place where the case was lirst tried. the native courts

law. 1956, any law alTecting the native law. any subsidiary legislation, the
priniciplg of natural justice. equity and good conscience The court shall not
) .

impose any punishment which involvgs mutilation or torture or is repugnant Lo

natural justice or humanity, 58

A person aggrieved by a decision ol the Moslem Court of Appeal may

&

appeal against such decision to High Court. T No Legal practitioners may



represent any party belore the mostent court of Appeal. However, the husband,
wile, guardian. scrvant or any immate of the houschold. or relative of the
deceased in the administration of the estate of the deceased may be permitied to

represent the aggrieved party. 60

1.3 NATIVE COURT AFTER COLONIAL REGIME

After a sequence scrutinizing ol the native courts in Northern Nigeria
during the colonial regime: native courts after colonial regime would be
examined. That was the cra Nigeria became an independent country within the
r-:unmmnwcmh on October 1. 1967 Nigeria was then a federation consisting of
the Federal Territory of Lagos and three regions namely llasicm, Westerm and

Northern Nigeria,

Regional Parliament was empowered (o legisiate for the region.  Each
regional lagislature had. in general. exclusive legislative powcers with respect (o
matters outside the Tist.  Fnactments made by Pederal legislature were called
SACTST, and those made by regional fegislature were “LAWS™. By virtue of
declaration of Ordinance of 1961 and which were still in force as Pederal

siatutes were to be called “ACTS.61

The courts systems remained basically the same. The Judicial Committee

I‘'ederal Supreme Court consisting of the chief justice of the Federation of

Nigeria and federal justices. Lagos sull had ¢ court and magistrate court and so
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wilh each regions in Nigeria. Each regions in Eastern and Western Nigeria had
a customary courts: while, the Northern Region had a native court.

In 1960, a court ol resolution was established for the purpose of

adjucating disputes between the High court of the region and the Sharia court of

appeal, A Judicial Service Commission was established for cach region.

A new constitution of the federation came into operation on October 1,
1963, The judicial committee of a pri\'y_'_'cuuncil ceased to be a court of Ngeria.
The Federal Supreme Court was ;:bt).lish-'d and a new court known as the
Sapreme Court of Niguriu’- wits established. A custamiary courts system were
retained. In Northern Nigerian native courts were established. That was the

position of judiciary revolution untill Tammary, 150 1966 when a military

revolution ocuurred in the country.

(3.0 THE STUDY GROUP ON THE JUDICIAL SERVICES, 1966.

S —

When the military regime took, over Government in Nigeria, General
Aguiyi Tronsi became the Tead ol State. 63 The constitution of  the Federal

Republic of Nigeria was aborgated.

Ife set up a commitice o fook into the administration of justice in the
Northern Region of Nigeria. The commitiee was known as the Study Group on
he Judicial Services. The commitice was made up of the eminent English judges

ander the chairmanship of the then justice Mohammadu Bello.
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One of the terms of references was Lo look inta whether or not the native
courts system would continue to exist, In the recommendation of the study group
which was submitted. it stated that it would not be possible (o abolish the native
courts. This is becanse ninety five (95%)ol the cases are handled by the native
cm;r{s. In 1964 alone. they handled 223.267 cases: while the twelve magistrate

courts then existing handled 1961 cases only.  For the magistrate courts to

handled native cases at least 1861 magistrates had to be empolyed.

The comittee added Iiu'lhc;' that the majority of cases handled in the native
courts were civil cases of which the determination is under Islamic law.
Muremcr; the practice and procedure in the magistrate courts were too technical
and complicated to be understood by the rural communitics in the Northern
Region of Nigeria. The recommendation was approved, however, native courts

o4

were taken over [rom native anthority,

p:3.2 AREA COURTS'EDICT, 1968

In furtherance to the development ol various native courts faw and the
4

different committecs. vet. another reform was set up towards the administration
ol justice. 'The Government enacted another law styled Arca Courts Ldict which

-i"'
. 3 - - . - » ] . = = |
is now called “*LAW™ and is contained in the laws of the Kano State of Nigeria. &
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Fhe name of the courts was changed from native court to arca court and

from provinctal court to upper Arca Court. €6 All area courts were placed

under the control of the chiel Judge of the  respective Northern State. 67 A

provision was made on the appointment ol inspectors for  judicial — and.

administrative control ol arca courts which i1s unlike belore where native courts

were been controlled by political otficers. e

; Area court have jurisdiction on civil and criminal cases. €7 An arca court

. - . 5 3 * . ¥ LS B .
shall in civil eause or matter admuster the customary law prevailing in the arca

of jurisdiction of the court or binding between the parties. 747 The particular

customary law which the parties agreed or intended. 77 They were other Istamie,

cases on Isamic personal Taw, inheritence, custody of children and other Islamic

law where the partics before it where moslems.  Morcover, an area court is (0

— - . . 3 "
apply the provisions of common law subject o local lagislation . 74

= & =3 K. . . - . .
The Arca courts shiall have junsdiction on any tribe or inbes indigencous

o seme part. of Africa and it descendants ol any such person. It has

jurisciction over any person one ol whose parents were members of any tribe or,

tribes indigencous to some part of Africa and  descendants of any such person.

Any person on a cause or matier in which he consents to the exercie of the

jurisciction of area courts. 73



No legal practitioner may appear to act for or to assist any party in any
civil proceedings belore an arca court. However, with the coming into force of
the 1979. Constitution of the Iederal Republic of Nigeria it allows legal

- . - - . . . =k
practitioners to appear and practice law in any court establishicd in Nigeria. 7Y

.

1.3.3 AREA COURT REFORM COMMITTEE, 1975

In the process ol reshufllement of area courts in the Northern States of
Nigeria. another arca court reform committee was set up. That was during the
third military revolution which occurred in Nigeria headed by Murtala
Muhammed as a head of the state. 2 The committee was made with Judges and
Khadis an'd Dr. Aliyu Abubakar the then commissioner for Education, Bauchi

State as Chairman.

The terms of reference was to look into the problems of area courts in the
Northern States of Nigeria: whether or not area courts could be continued with
and recommend solutions. The committee went on to say that it was necessary (o
continue with arca courts because they were located at the grassroot level of the

r
sociely. So, they were by Tar more casily accessible and comparativelly simple,
speedy and inexpensive. The varnacula fimguage was local and persoaal and

were also from the Local community. Morcover, apart Trom larspes and abuses,

the courts were dispensing justice reasonably and satisfactorily.



33

The committee stated the statistics of cases handled by the area courts in
‘he Northern states for the vear 1975 were lour hundred and fifly four thousand.
six hundred and ten (454.610) as against twenty seven thousand, nine hundred
md l';evcnl'}‘ seven cases (27.977) handled by magistrates and High courts. This
shows that ninety four percent (94%) of the cases are handle by the area
courts. There were seven hundred and sixty nine (769) area court judges. fifty 50
magistrates. nineteen (19) judges of the High courts. twenly three (23) Sharia
court of appeal judges. The committece recommended that all appeals on Islamic
law should be transterred Lom High Court to Sharia court of appeal. The federal

povernment accepted these recommendation. 74

|3.4. UPPER ARFEA COURTS (APPEALS) RULES,

1975.
- 1075 - Ar el i S—— /7
In the year 1975, ipper Area Lomt (Appeals)Kules was enacted. Ihe
rules applys to appeals against decisions of any arca courtsin criminal and civil
cases.”€ Initiation of appeal shall be commenced by the person interested to
. «t . * :
make appeal or by his authorized representative giving the appeal
court oral notice or written notice of appeal.  Oral notice ol appeal shall be
reduced in writting by the registrar — clerk ol the appeal court and be signed or
thumb printed by the appellant or his authorised repgggtative. Then, the registrar
or court clerk have to countersigned the notice. Notice ol appeal in writting shall

be in a prescribed farm naming the registrar to whom the notice is to be given:
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the name of the court appelled against, the date of decision, case number: names

ol parties. grounds of appeal and a space o be signed by the appellant or his

authorised representative. 77

Where notice of appeal is received by the court from which the appeal is’
breugh the court shall within one month of reciept of the nulic:c ol appeal send a
copy of the nc(.'(_).rd of lhc'pmcculings to the upper area court of appeal. &2
Upon reciept of the copy ol procceding of the lower court. 'lhc upper area court
of appgal shall fix a date of hearing nl'_ihc case 1o e oheard. At the end of the

: )

appeal session, every orders made by the court shall be notified in writting (o the

arca court from which the appeal is brought. gt

Ihe apeal rules was made (o guide judges deciding cases on appeals, (o

direct court stalfs. lawyers and as well to-enlighten liigants and members of the

public towards the adiministration of justice on appeals' from arca court o upper

area court of appeal. ’ ;
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justice in the lower court, August 5:-6-1992. p.8

. 35
CHAPTER ONE
NOTE AND REFERENCES
Usman Y. “Administration ol jusliifc in the Area Court™ (herealter called
Justice in the Area Court™) paper delivered during the law week of (he
Nigeria Bar :\ssna.ialinmN.]H\i.gkmluna Branch, 17 March, 1988, p.20
Abdullahi T, *The Jurisdiction of magistrate and Area Courts and Abuse
of juditial process” !.hL‘I'CiII‘lCI' called ~Abuse of Judicial process™) paper
presented at the seminar organised by the Nigeria Bar Association, Kano .

Branch [or magistrates and Arca Court Judges on the Administration of

Aboki A. *The problems and constraints of Admiistiation of justice in the
fower courts.™ paper presented the seminar organised by the Nigerian
Bar Association, Kano Branch, for magistrates and Arca coutts, Judges.
on the ‘Administration ol justice in the lower courts, August, 5-6. 1992,
P.o3.

Donatus A. Danjuima. Stiver Lens Communication, Business Centre

No. 19 Zoo Road. Opposite Trade Fair Ground, Kano State.

R. Vs O. Connell (1984) [..R. Ir page 261 at p.312: Rondel Vs Worscly
(1966) 3 All LR, Page 657 at p. 605,

Dalhatu Mohammed and Co. Private legal practitioner, No_ 53, Ibrahim

Fatwo ' Road. Kano State.
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7. Murtala Musa. Privade legal P]’Elt[i-litllicl‘. No.52, Ibrahim Taiwo Road.
Kano  State.
8. Abba Bello, Formier Instpector for Arca Courts, Judiciary, Kano State.
. S. 91 (h (0) The Lyvidence Act. (eap” 112) As Amended By Decree No.,
61 of 1991, Any statcment made Iv,\: a person in a document and tending
to L‘Sl:lhﬁﬁl"l that fact shall on prmh_minn of the original document be
admissible as evidence provided (he maker of (he statement is called &S 2
' : Y
withess, However, if it is not reasonably practicable to secure the
attendance of a witness if he is dead. bodily or mental unfitness, is far
away beyound the scas or for another reasonable course the original
document may be admissible. :
i.{‘i S 59 (2) Arca Courts faw. The acci‘;un empowers appeal court o hear
such  additional evidence as it consider necessary for the disposal of the

" iy .
case Tts docs not warrant hearing, fresh evidence not Been called by the

trial court.
11 (1990) 1R, page 4;l; case No. CA/KT/955/86, Court of Appeal,
Kaduna Division.
{2 Supra . 3
13 (1990) LL.R. Page 76: case No.CA/K/975/88, Court pft Appeal Kaduna

Division.

14 Dasuki commentary on MLI[II:I‘Z;I];i(llzlfil, Chapter 4. 4F page 232.
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57
Supra
In Alase and other Vs Olori Hu ;1}'{1I Others (1965) N.M.L.R. page 66,the
suprenie court held than before the doctorine of Res judicata can operate it
must bt shown that I|.lt‘ parties issue and subject matter were the same in
the previous case as those i the action in which it is raised.
DAC/COM/138/97 of 20/3/97. CV/I71/75 of 7/3/95 Asea court. Kurna
Asabe. Kano State. .
CV/24/97] of 26/2/95 Area court Kurna Asabe, Kano State _
Abdul-malik Bappa Mahmud, “/{Bricl‘ [Iistory of Sharia in the Defunct

Northern Nigeria. ™ page O

Fhe effort of the association 1o set (e tone for the exploration of the River

Niger in Nigeria was started by a Birtishiman called Major Houghton in

1791, Major Houghton was said (o have followed the cause of the Gambia

into the interior and eventuilly he v robbed of all his goods by a party

ol merchanis, being left w0 wonder in the desert where he died of

skarvation.
After Major Houghton, mango park made three trips inorder to discover
River Niger. but he died in the cause of the third trip at New Bussa a town

not far way from Zungeru in Northern Nigeria. '
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22 It was only in 1820 that Captain Clapperton succeeded in getting  into the
; ) | Pl geting

interior of the North, but, could not determine the precise source of River
Niger. He died m April. 1827,

23 Lander Brothers, continued from where clapperton stopped. It was indeed
the Tander Brothers who embarking from town in 1830, discovered River:

¥ . i A f, L
Niger in Northern  Nigeriaz Dantsoho  Mohammed  Zungeru.  The

forgotten Capital of Northern Nigeria.” page 28.

24 Abdul-malik Bappa Mahmud.”™ A "Bricl History of Sharia in the Defunct

Norther'n Nigeria,” page 2

25 Native court law. 1933

26 S3chy Ihid .
27 S4 ibid
A8 8. 5ihd

29 S 10 ibid

36 ‘~. 25(1) Ihid

30 (1920) 6 N.LR, page 34
32§25 (2) Native Courts Law 1933
33 S27¢) Ibid

B

7

LS 30 Ihd
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45
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48
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51

37

S 42 Ibid

S25¢) () Ihid

.

Native Courts Ordinance. 1933

Commission of I'nguiry Ordinance (cap. 37, Laws ol Nigeria, 1948)

_khe Northern Region still maintain “Native Law™ and “Custom™

¥
L]

Native court law , 1956

his was not a specihic recommendation ol the Brooke Report. It was

introduced by the Government to correct those who used the native court

to get redress. But il the proceedings were against them they allege that

they are not subject 1o the jurisdiction ol a native courts. (Northern Region

of Nigeria House of Assembly Debates, March, 1956, p.309.)

The recommendation are too numerous and diverse to list.
: ¥

Nigerian (constitution order - in council. was enacted in October, 1 1954,
S 30 Native courts T I‘?Sh
S 4 ihid

SIS th 2y 13 thid

S19¢ly ihi.d '

S 19 (2) Ibed

S 19 ¢3) Ihid

S 20 ch o thy Hnd

S 20 (23 thid
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62

63

64

65
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67
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S 26 (a) (b) lhid

5 54,55 (1) (2) (3), () Ihid

S 61 Ibid

S 62 1hid

S4) Mnsl;m Courts of Appeal law. 1956

S14(h Ibid

S 15 Ibid

S 18 (1) Ibid

§24 (1) (2) (3) Ibid,
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CHAPTER TWO

yl/ ORGANISATION OF AREA COURTS DIVISION
2.1 AREA COURTS DIVISION.

* Area Courts Division is the central body taward the administration of justice
in area courts. The division is in the High Court premises situated at Audu Bako
secretariat, Kano gtate. The division i1s headed by a Director for area courts.
While, Inspectors, Complaint officers snd other officers Assist the Director with
the day to day administration of justice in area courts. Ut is the duty of the division
1 cause in'lvcs{igalilm on a complaint against any area courts’stall or on the
proceeding of a case: with a view to order fer appropriate action to be taken on
acomplaint. It co-ordinate the activities of . area courts and its staff and imform

the chiet Registrar and the Chief Judge for a further directives.

Therefore, it would be desirable to state the hierarchy of administration af

e area courts division right from the oltice of the Chief Judge 1o the office of the

Chiefl Registrar, then other related offices.

200 THE CHIEF JUDGE
The Chiel Judge is the head of all the High courts i the state. 1 e is

the head of the judiciary in the state comprising the High courts, Sharia court of



Appeal, Magistrate courts, Area-courts and other court with subordinate
jurisdiction and established by the House of Assemble of the state2 Also, he is
the head of the Judicial services commitiee. 3 While, the Grand-Khadi is the head

of the Sharia court of Appeal 4

Apart from role of sitting in a court and decide cases as a High Court
Judge: the Chief Judge is vested with the dutics of general supervision of

administration of justice in area courts.5-

The perogative power of the Chief Judge in the administration of civil
justice may be exercise i}_y him etther on his own maetion or on the application of
any party fo a cause or matter in area court. The power is entrusted to the Chicf
Regisrrar by the chief judge to advice him on the admimstration of civil justice in

area courts.

2.1.2. THE CIHEF REGISTRAR '-

The Chief Registrar is the head of administration in the High Courts.
Magistrate Courts and Area Courts. Therelore, the Directar for area Courts and
inspectors assist the Chief Registrar towards the administration of justice in area

courts.
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However, the functions of the Chiel Registrar on the control of area courts
towards the administration of justice  would be made clear in the subsequeat
chapter.

2.1.3 _DIRECTOR FOR AREA COURTS

The Director for Area Courts is the head of the Area courts division,while,
Inspectors, Complaint Officers and dther Officers assist the director towards the

administration of justice in area courts.

In the defunct Northern Nigeria, by then, native courts were headed by a
"Commissioner for native and customary courts"4or the whole Northern Nigeria.
6 With the creation of state in Nigeria by the federal Government in 1967 each
porthern state has its own area courts division. However, through,nomenclature,
4 v . e P 3 "
the designation, Commissioner for native and customary courts was changed for

a "Chief Inspector for arca cours™for other Inspectors, the name " Inspector
for area courts” remained unchanged. This {(_)uk‘ effect with the enactment
and cnmiﬁg into force of the Aren Courts Edict of Northern States of Nigeria
in 1968, Morcover, in 1990, the name  Chiel Inspector for arca courts was,

again, changed to a "Director for area courts” 7 Bul, Inspectors are still being

referred as Inpectors for area courts.



2.1.4 INSPECTORS FOR AREA COURTS.

The appointment of Inspectors for arca courts is  provided by the Area courts
law. 8 Inspectors are Officers working under the Director for area courts. The
duties of Inspector for area courts are that of investigation of complaint,
insII)cclinn of courts activities and other duties towards the administration of
justice. The Inspectors’ offices are in the area courts division. However, some

state like Kaduna, Bauchi and so on have decentralised Inspectors. This is,as a

result,with the creation of judicial divisiomsin those states, It is where some local

Governments are combined as one judicial division.

2.1.5 COMPLAINT OFFICERS.

The Area courts law envisages no provisions for the appointment of
complaint officers. Most ol them are court registrars posted (o the area courts
division, They are to assist Hml Directer for area courts and Inspectors with writing
of complaints and other related duties. For example, when seme one is (o make
a complaint against the conduct of proceeding as in. respect of any courts stalT or
a party to a case: it is lhé duty ol the complaint officer to listen to the

complainant and reduced it in writing.  Where the complaint has no bases. he

gives a proper advice on how to dispose ol the case

(o]
(]

OTHER RELATED OFFICES.

Apart from the area courts division comprising of the directors, ingpectors
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and_complaint ofTices, there are other 1clated olfices of the division and they are
Jas Tollows:
2.2.1 SECRET OFFICE

The secret olfice is one ol the related ofTices ol the area courts division.
The office is part of the Director’s office. The Director usually selects from his '
staff spme one who is to be his confidential secretary and is posted to the secret

office.

The. conlidential scecietary must be reliable as some secret matters towards
the administration ol justice may be discussed with - him. The person has to be

responsible and a promising, as confidential matters would be entrusted in him.

All written complaints, correspondences and [liles towards the administration
of justice are deposited with the conlidential secretgry for onward minuting to the
cirector, or any appropriate officers  Appointimentsto sce the director are usually

rmade with the conflidential secretary.

| ]
[ 2¥]
ra

RESEARCH_OI'VICE
Research office is one of the olfices of area courts division in the

judiciary. This research office is not attached to the Department for Research

planning and statistics. The research officers most of them are retired area courts
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judges and are engaged on contract basis. This dags not prevent  the current

serving judges o be posted o the researeh oftice.

The purpose of the research office is {or consultation on islamic legal
matters. It is meant to assist by offering Islamic advice to area courts judges. 9
inspectors and other members of stalf. Complicated Islamic cases are referred to
them for gaidances. Legal practioners. litigants and members of the public are
allowed to consult them. Presently, all consultation are free of legal charges.
Though the office is temporarily closed because the contract to which the present
serving judges are employed has not been renewed; while, those who are currently

on full employment have not been posted.

223 OPEN _REGISTRY

Open Registry is one of the area courts division’s  offices wherzopen hies
of staff of area courts are kept which is unlike the secret oifice where confidential
files are kept. Application made by staff is put in his open file. The registrar
incharge of the open rcgisll‘::' minuted on the application and direct the file to the
director for arca courts or to any appropriate office. But, there are other

application of which the registrar has to send to the Head-Registrar of

administration who would pass the application to the officers in-charge.
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It is at the open regisiry that all fetters of complaints against area courts are
ziven numbers, dated and file-jacketed. There is a registrar-incharge ol keeping
liles in a proper order. The despatch-clerk takes care of incoming and outgoing
letters.  While other clerks assist the registrar with other official duties in  the
¢~pe;| registry.

1.24 APPEAL REGISTRY

Appeal Registriesgre another offices of the area courts  division. In Kano
state, there are four zonal appeal registries. The appeal registries are respectivelly
siwated at upper Area court Bompai Gwarzo, Danbafta, Rano and
Gaya local Governmet arcas of kano state. The central appeal registry is at the
arza courts division in the High court premises at Audu Bako Secretariat in

Kzno.

It is the duty of each appeal zonal registrar o make list of all appeal cases

from the arca courts in that zone and send them o central appeal registry. Also,
, ;

it is the duty of appeal registrar at the centre to inform the Director for area courts
or any inspector in-charge of appeals about such appeal tist. Then, based on the
direction ol the chiel registrar, the Dircctor lor area courts would give direction
on the names of the Upper area < ourts “Judges who are to sit and hear the appeal.
The Director would mention the date ol sitting. The said upper arca court where

all the area courts” cases are appealed against would be the venue for the appeal
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session. For example. il all the cases aie hrom Rano appeal zone then the upper
area court Rano is the venue where the hearing of appeal cases is going to take
place. For the purpose of that appeal sessian, the upper Area court' Eano becomes

Upper area courts of gppeal on adhoc basis.

Therefore, in order to ensure a proper administration of justice, all appeals
from area courts within that appeal zone ate to be instituted at the zonal appeal
registry. The appeal registrar is always available, ready and willing to give
guidance on making appeal. He,also, assists on how to get a record of proceedings
from the area court where the appeal emanated from and tile same for appeal at

appeal-headquarter

2.2.5 ARCHIEVES REGISTRY
The Archieve Registry is situated at City area court No 2. Kano. And it is
under lilc administrative control of firea courts' division. The archieve registry has
a large store where old record books ol pmuccdi;lgs ol disposed off cases from
, :

various area courts are kept. The record of proceedings are arranged in shelves

according (o the chronological order for casy reference s

Record of proceedingsof criminal and civil cases that had been disposed off

or many years can be found at the archieve registry. There are old record of



proceedings kept at the time of the then Emir of Kano courts 10 and

Alkalis'court. 41 In addition. there are record of proceedings of the present area
courts. 12 The purpose of storing ofd records of proceedings in archieve regisiry
is o ensure their safety and preserve them against loss or causing  discrepancies
11 such records. It is also, meant to assist litigants with a copy of proceedings for

making appeal against any judgement of arca court.
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CHAPTER THREE

3.0 CONTROL OF AREA COURTS TOWARDS THE

ADMINISTRATION OF JUSTICE

In the previous chapter two, organisation of arca courts division and other
related ofTices towards the administration of justice has,in its class,been stated.
However, this chapter is on the control of area courts. In view of the fluidity of
procedure before them, area courts have a range of civil and crimmal procedure
that must to be considered alarming. The Upper area courts, for mstance, have
crimial jnsdiction over all crimes other then capital offences, yel, they are not
bound to observe sgme statutory rules of pmcu;lnrc and evidence in the
ecercise of thew jurisdiction 1. They are bound to do = Substantial Justice™ 2. in

the cases and to the people that came before them.

Therefore, there should be a devised to saleguard agamst nuscarriage of

justice. That 1s by the control a decision of arca court may be revised or
4

modified. It shows that area court’s decision is subject 1o control by other

atthorities, 1t is another way so that justice is not only done but be witnessed by

th> public to have been done. _For that reasons. the control ol area courts would

be examined on the judicial and admininistrative basis.
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3.1 JUDICIAL CONTROL OF AREA COURTS

Judicial control of arca courts mav be term as another Jegal device
provided by the law and as well through an inherent judicial power for the
administration of justice. Judicial control of area courts may be exercised by way
of appeal to appellate court. Tt is,also, exerciable by the Iligh court. In addition,
t1e cheif judge has the power to examined records of proceedings of area courts
and give further directives. These legal devises of control ol area courts. may be
Brought at any stage of the area court proceedings either al the beginning, in the

middle or even after judgement. Thereby, mare_analysis of these operations of

g

judicial control _of area courts towards the administration of justice would be

& amined thus.

3Ll RIGHT OF APPEAL

Alter the final judigement of the area cowrt in a case, thereby, assigning
ri.zht to one party and liablility to another. then. any one who is aftected or likely
to be allected has the right to go to appeal court and instituted appeal against the

r
devision of that area court.

An appeal consist in taking ol a case from a subordinate court to a superior
court with a view to doing or causing to be done  that which the subordinate

coart should have done, but, has not done.3 For example. A and B cach is

cleiming ownership of a donkey before an area court. At the end of the
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proceedings. jud ge ment was delivered in furvour of B and the donkey was given
to him as the rightful owner. Thereby. A has the right to go to appeal court and
institute appeal against the devision of that area court, which decided their case,
In other wards. the object of appeal is to have the decision of the inferior court
rcxl'ised or modilied by the superior court which is another way of control of area

courts towards the administration of justice.

}\s a general rule.an appeal may be [iled against a decision of an area court
by a “party aggrieved™ by the court’s decision.d A parly aggrieved need not (o
necessarity be the person who instituted the case in the lower court so long it
would be shown to have a commalty of interest. and grievance and a - fegrtimate

interest in the persuit of the appeal.s

Any right of appeal. but not appeal with leave, 6 exerciable at the instance
of a party theretofsfhe Federal court of appeal from the decision of a Sharia court

of appeal shall be as of right, but. a party to a case claiming to have an interest in

*

the matter can appeal with leave of the sharia court of appeal.7.

Appeals lie from decision of arca “ourts to uppet arca courts of appeal
and then. to sharia court of appeal. As well. appeal is allowed from the decision

of upper area court of appeal to Sharia court of appeal. All these are on civil cases



involving Islamic Jaw.8 In all other cases involving general law appeal
goes to High coutt from the decision ol Arca courl. Upper arca court and that of

Upper area court of appeal.9

In the exercise of their respective appellate powers any of the appellate
court may order the quashing of the decision of the trial court. They may,also,
vary such decision or substitute it with a [resh decision within the limit of the
jurisdiction of the trial court. This is an indication that the decision of area court
is not final and is subject to be quashed, modified or varied which is another

aspect of judicial control ol area courts towards the administration of justice,

Appeal ensures greater uniformity in the application of the rules of law by
the area courts. It makes the area courls more sareful and alert in deciding cases.
It reduces the chances of miscarriage of justice. An appeal is a continuation of
trial in the lower court for the control of admingtration of justice.

r

312 POWER OF APPEAL COURTS TO INSPECT AREA COURTS®

RECORD _OF PROCEEDINGS

Where a person is not satisfy with an order or decision of an area court, he
may go to any of the respective appeal court and lodge appoal.  The appeal

registrar should register the appeal, send notice of appeal along with the request



tor the certified copy of proceedings ol the area court concerned. The said area
court appeatled against its decision has to send  the copy of proceedings of the

case to the appeal court,

The appeal court to which the appeal is brought shall have the power to
nspect the copy of proceedings of that arca court relative to the appeal.10 Any
sourt exercising appellate jurisdiction in civil cause or matter shall after rehearing
he whole case reverse, vary or confirm the decision of the court from which the
appeal was made. It has the power to quash the proceedings ol the lower court
and order such case to be retried belore the court of first instance or belore any

court of competent jurisdiction.

3.1 POWER OF THE CHIEF JUDGE TO _EXAMINE

PROCEEDINGS

The chief judge has the power on his own motion call for and examine the
record of any proceedings in any criminal cause or matter before any court. In so
doing, the chief judge s]muld. take into comgderation for the purpose of satislying
himself as to correctness, legality or propricty for any linding. sentence or orders
recorded or passed and as to the regularity of the proceedings of the court. 11 For

this purpose the chiel judge after the exercise ol his powers o refer the record

of proceedings to the court of appeal. The appeal conrt shall treat such reference
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es 1l it were an appeal before it from the lower court at the instance of such party

cr person the chiel judge shall designate. 12

There is no such provision empowering the chief judge to examine record
of civil proceedings with a view to make appeal. But, it mav be compered by the
vaay that all area courts shall be subject to the general supervision of chief
judge.13 This implies that the chief judge has the power to examine civil record

of proceedings with a view to report a case to appeal court.

314, - TRANSFER OF CASES BY A HIGH COURT JUDGE

A High court judge of the Northern States is empowered to transfer cases
b:fore him to any area court having the judisdiction. ‘The power is excrciable at
any time and stage ol the proceedings. ‘There is no party to a case or any person
who has interest may appeal from the order ol transfer ic<ned by the High
court. 14 This may beiluszrzeey where a husband and wife being moslems,
married under Islamic law, are on a dispute over the custody of a child and the
matter is before the High cnurll. Therefore. the matter was transfered by the [High
courl lo any area court having the jurisdiction (o (ry the case. No appeal shall be
allowed from an order made by the Hizh Court for the. transfer of the case.

Aother way open (o the party Wﬁgwhy the transfor is to allow the area court Lo

wich the case was translerred 1o continue with the case. Another alternative is
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for the aggrieved party to lodge complaint at the Area courts division for the

transier of the case to another area court.

3.1.5 HIGH COURTE PEROGATIVE ORDERS

The High Court has the power (o issue the perogative order of
mandamus .15 certiorariz16 prohibition.[7 and habcas corpus, 18, Towever, the
Northern State of Nigeria implemented lcgislation limiting the High courts over
the issue of order of mandamus. prohibition and certiorari. The power of the High
court to issue habeaz corpus is not restricted. 19 All these does not prevent any
person who alleges that any of the foundamental human rights has been. is being
or likely to be contravened in any slate in relation to him may apply to High court

-

for redress. 22

32 ADMINISTRATIVE CONTROL OF AREA COURTS

As it was stated from the begining ol this chapter that there are two types
of control of area courl: the judicial and the administrative: as the judicial

control of area courts had already becen discussed: the following constitute

administrative control of arca courts.

3.1 PUBLIC RIGHT OF ACCESS TO COURT

When all the parties appear in a court,the proceedings of the case shall be

in a public.21 This proves that members of the public have the right of access n
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awy court of law as well as the court roont would centain inorder to hear the
poceedings of the court. This right ol fair hearing in the court. is another step
that justice must not only be seen by the members ol the public. but, be witnessed
that it has been done. It is another aim of judicial control of arca courts towards

the administiation of justice.

However, in any cause or matter a court may order that no member of the
p iblic shall have access to or be remain to hear the proceedings ol the court for
reason of public safety, public morality and the welfare of persons who have not
attained the age of I8 years. Moreover. the court may allow the parties to a casc

th ereto and their legal practitioners to remain in the court.22.

322, CONTROL BY THE CHILF JUDGE

All area and wppear area courts in the state shall be subject to the general
st pervision of the chiel judge which is within the administrative control ol area
courl.23 The power of the supervisory role of the chiel judge may be exercised
by it either on his own motion or on the application of any party to a cause or

matter in an area court.24.

Where a complaint was brought to the chiel judge on either the area court

have no jurisdiction to try the case or it may have the jundiction, but, for the
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purpose of securing a fair and impartial trial and it is expedient in the interest of
justice generally. the Chiel judge may direct that such cause or matter be tried by

the upper area court.25.

The sections vested the chief judge with the judicial power to order
another upper area court to try the case where in another area court a fair and
impartial trial could not be secured. As. well in the inferest of justice generally,
he may order another area court to stay proceedings of a cause or matter and

direct another upper area court to try the case.

The chiel judge being the head of the judiciary may establish area conrt as
he shall think fit. In so doing, he may dircet that area court be established in one
Local Government and as well in some arcas. Tl may, also, upgrade an area

courl to upper area court depending ypon the number of cases in the area.

It is the supervisory role of the chiel judge to see to it that judgefand

’ :
courts” stalls are posted to various court and no court would be placed on
shortage of stalf. Anything to do with promotion of staff from one grade level of
salary to another is under the superve ory role ol the chicel judge who after the

recommendation was made to him by the Director for arca court to the chief
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registrar would pass same fo judicial service commiltee for approval or

disapproval of the promotion.

it is within his supervisory role that erring judgesand staff are disciplined
ﬂCIC{‘I'!ﬁ[Igf_V. For example. a judge or any stall who demand or receives money.
property or any interest which has a likelt hood of farvouring one parly against
another in a case that disciplinary action is to be appropriately taken against him

by the chief judge.

All the eriminal and civil casgsicgistered. disposed off and pending in area
courts , upper area courts and upper area court of appeal are periodically inspected
by the inspectors for area courts and r1eports are wrilten to  that  ellect.
Similarly. inspectors do inspects cashbooks, revenue reciepts and anything
dealing with court’s revenue. Reports of mspection of arca courts comes to the
chiefl judge who would supervise the whole reports and make comment an the

¥

appropriate action Lo be taken.

3.2.3. CONTROL BY THE € HIEF REGISTRAR

The chief registrer is the administrative head of the High courts,

magistrate courts and area courts. All staff matters, litigation processes,
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propertics of the judiciary, (ransportation, staffs salary other claims and so on

are all under the adwinistrative control of the judiciary.

It is the duty of the chiel registrar 10 advice the chiel judee on the
C'Sl.lhll';hlll(.‘ll[. jurisdiction and the general administration of arca courts. e is
to wdvice the chief judge on the jurisdiction of arca courts that is whether it
wold cover one or more local governments and either (o increase or reduce the
territorial jurisdiction of area courts. 26 Most of the report writting on the
inspection of area courts aclivities, investigation of complaints and other general
adninistration comes to the office of the chiel registrar. Complaint on any staff
or on the conduct of proceedings ol area courts may be lodged in the office of
the chiel registrar who may order for investigation. report be written and
forvaarded to him for appropriate action.

The chiel registrar has all the powers of inspectors lor area courls to stay

proceedings of area courts. report a case to appeal court, transfer a case from
#*
one area court to another and so on. 27. Moverover, the chiel registrar should

have such other functions as may [rom tme w time be conferred upon him by

the chiel judge 28,



Notably,among the administrative control of the chief registrar is that. a
person wishing to institute a civil cause or matter against another for claiming of
a certain amount of money or debt or for valuation of property has to pay a
certain percentage of court fees.29 Bul. /I that person cannot afford to pay the
court fees which is requirement before his case to be registered and the subquent
continuation of the court’s proceedings his rights may be frustrated for the delay
ol registering the case. He may apply to the chiel registrar of the High court
either orally or in wrilting for a waiver of the court fees. The chief registrar may

at any time in any class or classes ol casesshould not attract court fees. 2o

JE POWERS AND FUNCTIONS OF DIRECTOR AND.

INSPECTORS FOR AREA COURTS

As it was mentioned earlier that the Director for area courts is the
administrative head of the Area courts division. The Director for area courts is
not only an inspector, but. a chiel inspector lor area courts.  Inspectors are
appointed for the control of area courts.  All area and Upper area courts, and

- L - -- . - .
Upper area court of Appeal. offices and registeries ol area courts, along with
mspectors, judges. registrars, clerks and other staffs are under the administrative

control of area courts division.
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It need not be mentioned that the chiel judge is the head of the judiciary.
So all area courts shall be subject to the supervision of the chict judge. While,
the function of the chief registrar shall includes advising the chief judge towards
the administration of justice in area courts. Also. the duties of inspectors for area

courls encompasses general inspection of courts and investigation of complaints

eminating from area courts.

The Director being the administrative head in the area courts division;
therefore. all inspection carried out by inspectors for area courts are being
minuted to him who would passed same to the chiefl registrar and thence to the
chiel judge for comment on the appropriate action (o be taken. As well, where
there is a complaint against area court’s proceedings or any misconduct by a
stall. the chiel judge, chiel registrar or director may in their own motion, direct
that the complaint be invcstigatem!.l It is the duties of inspectors for area courts to
conduct investigation. write a report followed l}}-‘ recommendation  and
minuted - the report to the director who may take appropriate action
accordingly. But. complaints on other matters, it has to be refenred to the chiel
registrar and to chiel judge. That is. il the result of inspection revealed that the
complaint is so gross, such as scoundering court’s revenue, total decending from
the arena of procedural rules or subtantive law in the court’s proceedings that all

these may occassion miscarriage of justice ol which the »rpeal court may quash
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the decision or gives any order as it deem it As well, where the conduct of the
judge or any court’s staft is infamous fike that of demanding or taking corruption
or bribery. Infamous conducts grg scandalous, in the sense that they are
allegations which are unbecoming in the dignity of the court for the members of

the public to hear. However. _jn_an interview, the rationale of administrative

hierrachy_of area courts inspection or_investigation_report was aptly summarise./

.as follows:31

“"Where a camplaint was ladged at thie the office of the
chief registrar who  directed the Dircclor for area
courts for imvestigation, affer so doing, the Director
has to minuted the written investigation report to the
chief registrar for appropriate action. Similarfy,

if the direction emanates from the chamber of the chief
Judge to the chief registrar and then to the Director
Jor area courts, the written investigution i¢port has to
ascend along the same hierrachy of il above said
decending order. Morcover, the chief judge e

byv- passed. the chicf registrar and direct the Director
fo investigate a complaint, as such, the Divector may

dircct the written  report through the chicf registrar
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or dirccted it to the chicf judge for approval on the
action to he taken.  More over, on other complaints,

are usually treated at the office of the Director for area courts. ™

After a perusal of some functions of the director and inspectors for

_area courts, the following constitutes some ol their specific powers:

320 POWER OF INSPECTION

An inspector for area court shall at all the times have access to all area
sourts within the state and to all the records and procecdings of such courts.32
The duties of inspectors lor arca courts is 1o conduct inspection on the
wdministrative and jndicial activities of the area courts. The courts™ inspection
zarried out by inspectors is usually conducted either monthy, quarterly or
si-annually. Tnspections may be carricd out when a cause or matter arises. Jhe

2owers and functions of _director and inspectors_for arca courts_has thus_been

Loutlined as follows:33 ,
“All correspondence files should be i orderiregisters,
hooks, record of proceedings, files and — all documents
should be inspected. Staffs should be well dressed
and presentable. Furniture  such as tabios, chans and

henches are to be arranged inorder. 1V indows,doors,  court



walls, premises and its appurtenances should be kept clean

and tidv. Therefore, it is the dutv of an inspector to check afl

these and take appropriate action where necessary. ™

.- Court fees are paid for instituting a civil case or for payment of other
court’s charges such as summon to a delendant or witness and other services.
While. court imposed fine where after judgement in a criminal case a convict was

made to pay a fine.

I'iere is daather deposit money such as where a pary to a case was made to

gy sother party, He has to bring the money to court deposit so that it should be
paid to the other partv. Moveover, before the distiibution of the estate of the
deceased under Islamic law of inheritence. 11 there is money, it has to be kept in a
court deposit  The dutics_of inspectors in_checking nrea _courts™ revenue is

explained as follows:34

“In checking (l-ti‘l't'f'm"?u'f” revenie collected by the court,
inspectors are to check treasury reccipts and co-libook

showing fees andfine afong with the Bankeel! v« and
Crovernment revenue receipt to sce v iether the money
was paid iito Government accownt. However, if

there is any fees or fine that has no: Hheen paid into
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the bank during the month. it has to he brought
hefore inspectors for clarification. o case of a

deposit money. a deposit receipt be issued 1o the
person depositing — the money in a conrt and an

entry be made in the deposit register. A pavment
receipt has to be given to the person to whom the
money was  paid. As well, it has 1o be indicated

in the deposit register that the money has been paid.
The purpose of doing these is to safeward Government

revenue and individual money. ™

Inspector in the cause ol inspection of record of proceedings are required
to pick some cases and examine them. Therefore, they may likely came by some
procedural errors and misconception ol substantive points of law. The criminal
and civil cause books are to be inspected. Ina cause book, perpendicuar
lines are drawn accrossed a vergigalline to constitute column.  Each respective
column contained the date the case is registered, the number of the case and the

order of the court. The content of the cause book and that of the record of

praceedings should tally.
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However. an inspector in the cause of inspection has to record the total
number of criminal and civil cases registered, the number ol disposed of " and
rending cases. It would lead inspectors to know how speedy or slow a court is in
lispensing justice. There is need to give advice to the staffs that is after the
nlspcctinn. As il was rightly_noted by onc of the inspectors for area courts as
lollows 35

“At the end of inspection, before the inspector left the court to

which he is conducting inspection, is required to call all the

staffs and admonish them on their performance. That,they

should shun away from demanding e taking bribery and

corruption.  They should avoid coming to work lute and

as well obsconding before closing time.  Absentism from

work, am: form t;/'dc'r:-.'ﬁd.fmr of dutics shiould be stopped,

Any form of statenent likely to briv: about commaotion should

be ex. punged. Punctuality to work, [valty to leaders and

discipline to  laws and orders are some of the essential

’

qualitics attributable to promotion. ™

An inspector is requited to write a icport of the inspection he conducted
and send it to the director for area court: who would pass same to the chief

registrar and then to the chief judge for conument on the performance of the court.
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1232, POWER TO STAY PROCT EDINGS

An inspector [or arca courts has the power (o order for the <ty of hearing
of proceedings of any arca court. That is in the cause of investigation of a
i01ln|1lailll. an inspector has the right of access to all record of proceedings of the
court. Where it appears to him that an injustice may occassion, he may give
~serbal order for the judge to stay with the proceedings of the case. The judge has
0 stop with the proceedings of the case untill he receives further instruction.
However, an inspector has to write in a standard form of order of stay of
proceedings along with a wrilten letter ordering the judge to stop with the

proceedings: and send them to the said court.

Aller investigation ol the case. an inspector may either allow the case to

continue, transfer the case to another court or give appropriate order as i

may deem fit. In the case of AMINA BRIGADE Vs MOHAMMED

l).‘\N‘VANZAN‘,S&{?Cl)l])pl:liﬂl was lodged ot the Area courts division. Kano over
a dispute of a land.  The tlnmpi.'iim?ul alledged that the arca court have no
juridiction to try the case because the caouse or matter before upper area court
Rijivar Lemo, Kano is on land. Afier inspecting the case, it was observed that the
case is on a title to land to which area courts have ae jurisdiction. Therefore, the

inspector ordered for the stay of proceedings of the case, the case was stopped
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axd the parties were verbally advised to institute their case to High court which

las the jurisdiction on land matters. 37

observe before grdering for stay of proceedings of a cause or matter in a court and

£re_as fallows:

Firstly, an inspector for area courts may issuc otder for stay of
proceedings of a cause or matter before arca courts at any stage whether from the
beg nning or in the middie of proceedings.  There and then, alter Tinal judgement
an inspector cannot exercise the power of stay of procecdings: but, be can only
repo L the case or for an agerieved party to lodge appeal to any appropriate appeal

court.

Secondly, an order for the stay of proceedings before an arca court may be

obteir ed through application. That is where any party or an aggrieved party to a
1]

cause or matter lodged a complaint to Arca cournts division secking for the stay

ol proceedings of a case. However, the party has to show a canse of injustice in

the cowduct of proceedings or with the attitude of the judge loreover, an

inspector for area courts may in his discretion issuc order of stay of proceedings

where afler hearing a complaint before making investigation, the complaint
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appear in his judgement that there is an injustice or by allowing the case to

continue it may occassioned injustice.

Ihirdly. after the investgation of a complaint. a prima facie fact has not
heen established sufficient to show that the court has no jurisdiction and power to
iry the case or it will not occassion injustice; an inspector may order the said
court to continue  with the case.38 Bul. il it is not within the jurisdiction and
power of such court and will oceassion injustice, he may direct that the cause or
matter be inquired into, tried and determined by a mavistraic or district  court
an | he car only report the case to High court 39, As such, he is required to
fransfer the case fo magistrate or district comt and can only report the case to

Hizh court.

The fourth is that. though an inspector for area courts has the power to
crcer for the stay ol proceedings of a case. but. administrativelly, he has to write
or nform the director for area courts who may approve or disapprove for the stay

*
to be directed to the area court concerned. Where an inspector wrile a letter or
inform the cowt, the judge has to stay with the proceeding of the case. As well,

the judge has to comply with the verbal in-tiuction of stay of pretegedings: but, it

requites a wrilten formality to be completed and send to such conrt.
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33 POWER TO TRANSFER A CASE

An inspector for arca courts in the cause of investigation of a complaint,

has the right of access to arca courts and as well to all records, registers, files,
boolis, exhibits and any other relevant documents. If the investigation revealed
that either the said area court has no juridiction to try the case. there is likehood
of bias on the part of the judge or a fair hearing has not been given to any of the
partes to the case an inspector may transfer the case to another court of

com petent jurisdiction.40 As contained in the case of JIBRIN BADUME VS

INDOQ BADUME 41, the plaintiff claiming inter alia for the return back ol his

properties ol marriage. According to him, he divoreed his wife infront of
witnesses because she refused to stay with him. The deferdant lodged a
conplaint at the Area court division, Kano secking for the transfer of the case on
the ground that one of her brother was remguded by the courl for no just cause.
After investigation, the substance of the complaint were proved.

As such, the case was transferred by an inspector to Ungogo ares court. Kano.,

Moreover, in the case of HAJJA DAWAKLIL VS ISMAITLA DAWAKLIL 42, 4

3

complaint for the delay of dispensation ot justice was brought to Arca courts
division, Kano against the proceedings of Area court Rijivar I emo. Kano,
Through investigation, the case was transferred to upper area court, Tarauni,

Kao State to avoid [urther complaint.



An inspector for area court. in the excreise ol his power may recommend
i the report writting that the cause or matler be inquired into. tried and
determined by any ol the area courl. upper areacour(, magistrate court or district
court and with the approval of the recommendation, he should transfer the case.
Ho wever. if the cause or matter is within the jurisdiction of the High court he has

no power to make transfer. but, should only report the case to High court. Jhis is

avo her restriction of transferring cases towhich [ligh court transferred to area

cowt or any lower court and an_inspector has no power o re-transfer the same

gase Lo any_court_as the relevant provisiogcads as_[gllows;43

“ provided that no cause or matter which has becn iransferved by the
High court or a magistrate s court or a District court (o an ared court
may be reported to the High court or transferred to the same or anv other

mareistrate s cowrt or a District cowrt under the provision of this section.”

The first part of the above proviso stated that no cause or matter which has
been (ransferred by the High court to any  arca court may be reported to High
court. The word “May™ is circumstantial.  That s any case (ransferred by the
High cout it depends upon the stage of the proceedings, the gravity ol the
nuscarriage of justice and as well the jurisdiction of the High court in the civil
causesmatter. For instance, any complaint ol miscarriage ol justice during

procee linos, but, before the final judgement of the case by the area court, no
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such case should be reported to high court. Therefore, an inspector may only
transfer the case to any competent arca or upper area courl.  Moreover any
complaint of miscarriage of justice afler the final judgement may warrant the
rep.nrl of the case to High court. This may be examplified where o High court
transferred a case to area court, therefore, aller the final judgement, a complaint
was lodged at the Area courts division on a miscarrinee of justice. Investigation
was conducted and found to be true. An inspector may report the case to High
court despite the fact that it was the case thot was tranlerred T the High court to
area court. However, the party may decide not to go to area court division and
make complaint, bul. may go and make appeal to any appeal courl. This is the
fact that once a judge decide a case and delivered final judgement is said to be
funtus officio on the ground that he can neither review the case nor the case be
transferred to any Jnigh court excrlcpl by report fiom the Arca court division or
for the aggrieved party to go and make appeal.
¢

The secound part ot the proviso provides that no cause or matter
transferred by the magistrate’s court or District court to = area court may be
transferred to the same or any other magistrate’s court or District court. It is to
be noted that the word “may™ appearred on  both the first nd the second

proviso. As well, any case transferred by the magistrate’s court or Distrit court to
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an arca courl an mspector may not transfer the case to the same or any other
re gistrate’s court or district court. Tor example. where a chief magistrate coutt

9, Kano transferred civil canse or matier 1o upper arca court waje, Kanogan
inspector may not retransfer the case lo the same or any magistrates” court or

District court.

In conclusion, it may be deducted thit the proviso seeks to abhor much of
transfer of cases from one court to another. To engage gn series of transfer of
:ases is to pave avenue of ridiculing courts because a single case of the same
partics would  be made to move from one court 1o another without the final
Judgement of the case. Much of transter of a case is a tnere wasting of fitigants’
time. money and energy. It plague quick dispensation of justice on the ground
that the plaintift who instituted a court case morder to get his right may not get it:
while, the defendant appearing in‘a court 1o delend the case may not be able to
exenorate himsell from labdity. Moreover, much of transfer of cases from one
court to another may occassion injustice because the facts, evidences presented

:
in one court when the case is transtetred 1o anothier court may be distorted or
exaggerated which may conségapntiy discredited the plaintift’s right and credited

the defendant.
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There are some requisite formalities that  inspector should fulfil them before
e Tecting transfer of a case from one court (o another. Failure or neglecting to

osserve them may render the transfer ineffective or delayed. That is the court 1

-

which _the case is translerred may delay in taking up with the proceeding untill

the formalities are completed: and are as follows:

The first one is that in the designed form for transfer, there is a space
vhere an inspector making the transfer should state the cause or matter in which
in his opinion ought for any reason the case be transferred from that area court
to another,  Therefore. an wspector has 1o state the reason ol making the

transfer.44

Secondly. where a cause or matler is transferrc:' from an area court to
another area court. no summons fee shall be payable if the appropriate  summons
f2e has been paid in the argicourt from which the cause or malter is transferred .45
Where no sammon I'_ce has not been paid at all, the cause or matler may be

#

delayed from further proceedings of the court

Thirdly. every order of transfer shall operate as stay of proceedings before
ant area court the proceedings is ordered to be transferred. Therefore, the court

‘rom which the case is transferred to another court has to stop from continuing
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w th the case. There is no need to issue a separate order for the stay because in

2 form of transler the order of stay ol preceedings is stated.

The fourth formality is after filling the form of transfer, a covering letler
should be written and both the form and the letter shall be signed by the inspector
2fTecting the transfer or by someone on his behalf. Then, the form of transfer, the
cevering letter, a certified true copy of proceedings of the ~ase and the case file
centaining all necessary documents should be sent to the court in which the
cause or matter is translerred. Moreover, both the copy of the form of transfer
ard the copy ol the covering letter should be sent to the court from which the

cause or malter is transferred.46

The fifth one is that the court to which the cause or maticr is transferred
shall commence with the proceedings of the case right from the beginning: but,
1t to continue with the proceedings of the case from the court to which the cause
w matter is transferred.47 1t shall be the duty of an area comt judge to which

¢
ary cause or matter has been translerred or returned by the High court to hear
and adjucate upon such canse or matter afrgsh.48. Butsuch arca court to which
he cause or matter is transferred to by the high court sl pot entertain any

allegation to by the person against whom the proceedings have been instituted

hat he is not subject to the jurisdiction ol area courts. 49 However, where an area
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court have heard and adjucated upon a cause or matter transterfed to it by the high
court: it shall transmit to the appropriate registrar of the high court a copy of the

order made by it upon such adjucation. 50

3.2. 44 POWERTO REPORT A CASE

An inspector for area court has the power to report a case to the court to
which such appeal would lie.51 order to facilitate a case to be brought up to
appgalcourt for review, a party aggrieved by the decision of the court may cither
decide to go to appeal court and instituted appeal or may lodge a complaint at the
arca courts division for the case to be reported. Where the aggrieved party
cecides to make appeal at the Appeal court, he has to faditute the appeal witlwi30
davs from the date of the judgement of the lower court. However, if the appeal is
not made within the days allowed by the court: the aggrieved party has to
institute a motion out of time, That is a wrilten request  along with affidavit
stating the reasens why appeal was not made in time.  1he date ol hearing the
motion would be fixed by the court. On the hearing t.l;'ll'. - the aggrieved party has
to cither present his case or entail the services of a legal pactitioner to do it for
him. Then,it is leit to the court based on the facts presented to eithier extend the
titne within which to make appeal out of time ar not to do so. 1 the motion is
granted he should be allowed to institute the normal appeal [rom the decision of

the area court appealed against. Where the motion is not gragred, the aggrieved



party can either go to arca courts division and lodge a complaint for the case to be

reported or make further appeal to federal court of appeal.

However, where the aggrieved party decides not tu e ¢g appeal court and
pit up appeal; alternativelly. he may go to Area courts division and lodge a
complaint for the case to be reported. Alter foil owing the normal procedure of
irvestigation of the complaint,report writting and recommendation, il approved,
the case is to be reported o appropriate appeal court. Where the recommendation

for report is not approved the case should not be reported.

Therelore, any party to a case or party interested whe is not satisfied with
the decision of area cowrl may either decides (o go and make appeal at any

appropriate appeal court or makes complaint at the Area court division for the

cise to be reported.  As a result, before a case either to be heard, inquired into
al d determjned by the appeal court or the same case to be reported by the Area

.courts_division, there are some formelitics worth consideration. Any failure_or

[

neglect o fulfil the _whole formalitics the appeal or the report_shall not be

u Lertained yand are as follows:

The first one is for the appeal courtt to hear and determined a case or for

the inspectors for area courts to report a case to appeal coutl for review: the case
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shall have been heard, inguired into and deteimined by the area o1 upper area
court depending where the case was st instituted by the parties. A case is said
tc have been determined by the comt is where right and hability are determined
b the court between the plaintifl and the defendant. The appeal court and the
area courts division shall not entertain the appeal or complaint respectivelly that

hus not been determined by the lower court. In the case of GALI KANWA VS

DIJE KANWA, 52 there was appeal from the proceedings of Madobi area court
Kawno. The appeal court in the cause of hearing the case it discovered that the
record of proceedings indicated no final determination of right or labiity. The
case was relerred back to Madobi arca coutt to hear, ingirired into and determine

h: case.

Secondly. a person who i to institute appeal at the appeal court or a
complaint at the Area courts devision shall be a pirt o a party interested in the
case at the lower court. These are the partics to \\-il_uh appeal court should hear
their appeal or for the Area court division to entertain their complaint. A party to

'
a case that is the paintilT or the defendant can be appellant or be made respondent
to the appeal. A plaintiff is a person who complains or sues in a civil action and
15, also, named on the record of proceedings of the court. A plaintifl may be
termed a person who secks remedial reliel” for an injuty o _ri;lhls, 5% While.

de endant s a party against whom reliel or reeovery is sought in an action or
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accused in a criminal case.54 Where an order is made in a suit against a third
person, he thereby  becomes a party to the suit so as to appeal against such
order.SS Therefore, a party to a case may biing a complainfol an injustice against
area or upper area court lor the case to be reported to any appropriate appeal
court. This is because for a case to be reported. there should be a record of
proceedings of the lower court to which the parties name is on the record. It is
the same record of proceedings that shall [erciliate the Area courts division to
report the case and the appeal court 1o hear the appeal.

The phrase ™ party interested™ assumes a wider dimension for the purpose
o appeal. In the common law rules,only a party to a legal title mav bring an
action in court. But. with the coming ol the law of equity, the rule is extended to
encompass a perusal of any party who has un ¢quitable interest includes those in
possession and accupation of propertics. exceuters, administrators and other
named representative may brings action.50 Any person who is altected or tikely
(¢ be affected by the decision of a lower court can |‘*:' made a party. A benefeidry
f
in a will. might have been a party to the suit. he may be granted leave to appeal
against a judgement affecting his interest.57 - Any persons such as a group
community in a town who are caught and leel aggrieved by the order of the

court when on the face of the suit they were not partics, mre entitled as of right to

ap peal against such order.58
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hirdly, such report shall be in writting and shall record the particulaisol the
Jndgement, the reasons for its being reported and shall be accompanied by a copy
of the record of the case.59  When area courts® division approved the
rzcommendation for a case to be reported to appeal court, inspector effecting the
rru'ccss shall put in writting letter of application for report of a case to appeal
court concerned. There is a standard form for report of cascs. In the form, the
particulars of the judgement delivered by the lower courl and the resons for its
bring reported shall be recorded. ‘There shall be record of proceedings of the

lower court. Then, the letter of application. the standard form and the record of

proceedings shall be transmitied to the cout where the appeal shall lie.

The processes of reporting a case goes with that of sppeal. That is where
aggieved party by the decision of arca courls decides to make appeal, he has to
put notice of appeal either in wriiling or verbally to the registrar of the court of
ippeal which is synonymious with that of letier of application for report. He shall
state the particulars of the judgement and the reasons of’ making appeal which is
0 be reduced i writting and the this is like that of filing the standard lorm of
reporting a case.  He shall be made to pay the court  fees of filing processes.

here shall be a copy of processings of the case from the lower cour!
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f{terrlillg a case by the inspectors for arca courts 1o appeal court for review is
another way ol making appeal on behall of the aggrieved party.  There are
expenses 1o be paid in making repert. While it it is for appeal, the aggrieved
party has to incur fees for filing appeal processes. It is the duty of inspectors to
prepare and write reasons for making .I‘L‘[)UI[ uid he has o appear before the
appeal court and present the case.  But. on appeal the aggricved party who
makes the appeal has o present his case or entail the services of a private lcgal_
bruuilinncr. Therefore, reporting a case to appeal court s meant 1o assist those
whe are not satishied with the decision of arca or upper area court to make

conplaint at the Arca courts division for the case o be 1eported.

Alter perusing the powers of <inspector lor aren courts whenever a
con plaint of injustice against the decision of wea or upper arca court is made by
the party aggricved to the Area courts division; there are areas 1o which an

inspector for area court shall not exercise power of reporting a case (o appeal

cou ' for review and are as lollows:

3.24.5 :l'()WliR OF INSPECTOR TO REPORT CASES ON SPECIAL
PLEA NOT TO BE EXERCIABLE
Where any proceedings are quashod by the appeal court o order of

rehearing is made no plea ol rejudicata #2 shall be entertained in respeet of such

proceeding in any subscquent procedings, éf
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Therefore, provided a case is reported for review or instituted for appeal
and as a result, the appeal court quashed the proceedings ol the arca or upper,
area court and give order for the rehearing of the case to the same or any other

courl; no inspector or aggrieved party shall make a special plea of resjudicata in

the civil cause or matter for the court to stay with the subsequent proceedings.

.

The area or upper area court is’ (o disregard the plea that the case has
alread been finally determined or tried by (he same or another court and
continie with the proceedings of the case because the proceedings of the court,
;vhcre the appeal emanates was quashed by the appeal court. This mav be
illusirated as example in an Islamic civil cause or matter that 1s to say, finally
decided by {flc Upper area court, Waje, Kano. One of the partics being
aggricved by the decision makes appeal.or decided (o lodge a camplaint af the
arca courts division, Kano, that he is mi'c ol the Tegal heirs, but, being precluded
front inheriting some other properties 01; his deceased father,  An nspector in the
cause of investigating the complaint, discovered that the fact cevealed no any,
s.,har.: was issucd to the complainant, As a resull. the case is 1o be reported for
review to Sharia court of appeal, Kano. Alter hearing the appeal, the
procecdings for the rehearing and final determination of the case was given to
the Upper area court Fagge, Kano. In the cause of rehearing the case one ot the

partics makes a special plea of resjudicata on the ground that the same case has

already been decided by the Upper area court,” Waje, Kano; theretoie, the Upper
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arca court Fagge, Kano shall disregard -the plea ol res Judicata and  continue
with the rehearing of the case. “The court shall not stop from rchearing the case

because it is an order from the appeal court o rehear the case from the

beginring 1o the end.

“The provision may be viewed inorder to prevent mspectors for arca courts
from reporting such complaints on special plea to a subscquent civil rehearing to
the sane or any other court where the-appeal would lie.  Tor these reasons,
inspec ors for area courts should be cautious and circunmispectious in reporting
cases on special plea. A thorough investigation should he made to see to it that
e subsequent hearing or tial of the case does not emanates as a result ol

quashing the proceedings of the court where the appeal cimanated.

However, the general rulg is that there is a special plea that a party to a

civil cwse or matter is allowed o make so that the court has to stay with he

proceedings. I the plea is proved to be true, it has to diunissed the case, the

defendant to be freed,

- 1Cis the plea of resjudicate. that is where ina civil cause or matter which
has bezn litigated upon between the same partics, issue and subject matter and

finally determmed by a court having jurisdiction is brought again in the

subsequent proceedings between the same parties, issuc and sehject matter
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subsequent proceedings from Hitigating the saime cause or action.  For example
whaere a civil cause or matter between Atand B as to the issue of ownership over
the subject matter being a horse is brought before Arca court Jogana. Gezawa
Local Government. K;mn.- The case was heard. inguired into and finally
determined that A is the-owner and consequently the horse was given to him.
Then B went 1o Arca court sabon-Gari, Kano and instituted civil cause or
matter against the same party that is A, on the same horse claimining that he is
the rightful owner. In the cause of pm‘;'ct.‘dings. A may make a special plea of
res udicata that the cause or matter has been lingated upon by the Arca court
Jogana. 1 the plea is pm\--cd (o be tiue. the area court Salvn Gari: Kano is to
star proceedings and dismissed the case. The only recourse to be adapted by B
is for him to go and make appeal or complaint for the case to be reported for
review by the appeal court: but, not to go to another conrt anad instituted a fresh

lawsuit.

The persons who can make special plea to the court n ¢ivil cause or

malter is any party o a case, his privy. representative, executer or administrator
to a property. party interested and legal practitioner whose services are engaged.:

Moreover, inspector for arca coutts for the power they ha W investgate

complaints on civil causes or matiers have the same power when a complaint is



l.llildt.‘ on special pical il proved to be tue, to direct the court to stay proceedings
and Jismissed the case.

In_a plea of resjudicata, the partics, the issues involved and the subject
matt2r in dispute must be the s:lm.c in both proceedings. The question of identity
of issues may not always be casy to determine except where the causes of action
in both proceedings are obviously idunlécul. In the case of judgement of arca or
upper courts where no pl '.adings are I'slled..lnc facts dircetly in issue in the
I'!L".i('n are determined by that judgement are to be discovered from the substance
as disclosed in the records of proceedings. The substance rather than the form
of action is what should be looked at in deciding what the subject matter of
proceedings is in considering the 'indcmily ol the two actions is whether the same
evidence would support both. Wlwn._'it is clear that the sanme question is
substantially in issue in two suits, the pl‘;:u;iﬁc form in which cuther suit 1= brought
or tie fact that the plaintd! in one was the defendant in the other i mmaterial,

the sstoppel subsists between the parties, 62

In civil cases the burden f first proving the exisience or non - existence
of ¢ fact lies on the party El}lili!‘,lsl whom the judgement of the court would be
eiven i no evidence were produced on - cither side63 While, when a party
wises the court to believe any fact. lh;'n the burden of jroof as to that rest on

that party. 64 A party who makes a specisl pea in a subsequent civil proceedings
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has t¢ present documentary evidence from the court which finally determined #ie

case. The documentary evidence may be a record of proceedimgs ol the court.

Moreover, a letter signed by the registrar or judge catcgorically stating

that t1e case has afrcady been finally determined an! be addressed o the court

trying, the subsquent proceedings. The party may apply to the court trying the
subsguent case to send (o the court by ru.qucsling: for its record of proceeding or
- a letter indicating that the case has already been heard, inquired into and finally
determined. He may decides o go to the m'ur! obtain (he record or the letter
and present it (o the court trying the case. In the alicrnative. he may cngape the
services of a private legal practioner o do it for him. The court upon receiving
the rzcord or the letter, has to stay proceeding, dismiss the case. However,
wher: neither the record of [1;'thCLli|lgs nor any documcntary evidence s
presented sufficiently to show that the case has already been finally determined:

i

the court trying the subsequence case shall not stay pro-cedings

The arca or upper arca court which heard. inquited into and finally
determined the civil case shall be a court of competont jurisdietion and power (o
the extent set forth in the warrant establishing it and the provision - uea courts
law #5 In civil cases arca or up.pcr arca court are restricted to the qurisdiction

and power on territory, person and subject matter.6¢ Where ¢ atl trics a case

without jurisdiction and power. the whole trial is annuallity and any party (o a
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suit or other procecdings may show that any judgement, order or decree was

delivered by a court without jurisdiction. £7

The plea of resjudicate can be founded on a final judgement. Such

qudgement is one that finally disposes ol the rights of the party.#d So there is no
plea to estopped the court from subsequent procecdings 1 an action does not end
in a final judgement, because. it was discontinued before hearing.69

A judgement obtained by default of appearance of any of the partics is
resjadicata.70 That is where plaintfls action was dismissed and judgement
given in favour ol the defendant because of the plaintitt's lailure to appear on the
day ol hearings, a second action by him for existence of the judgement
disrmissing the first action, 71 But a judgment by delaut ol ajppearance will not,
hovrever, have this effect if it was 1ot bascd on any cvidence where the plaingff
d'd not appear but the defendant appeared without leading any cvidence in
support of their case. 72 Consent judg?incnl also creates an cllective special

plet. 73

. In conclusion. where arca or upper arca courts finally decides a civil case
or matter and the said case was reported by inspector {for arca coutts o appeal
court or the aggricved party lodged appeal. as a result, the proceedings was

(uashed by the appeal court and order same or another court o fry the case
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from the hcgzilmiug.: (o the final decision 1o plea of resjudicata shail be entertained
in the mihscqua_‘m proceedings.

Iheretore, where aggricved party miakes a complaint at Area Courts
Divison based on speciat plea that the case has alicady been determiined by
anoth:r court of competent jurisdiction an inspector in the cause of investigation
fo'u:u that the subsequent trial was as aresult of order of appeal court; however,
he has no power (o order for stay of prncgciﬂng on the ground of .sp.cniall plea and
report the case again to appeal court. NCV‘C!‘llzcicss, he may advice the parties to
allow the case to continue and from there any one who is not satishied with the

decision has o go and make appeal.

I the complaint emanates in the case of rehearing or retial of the case as a
iesuit of order of appeai court, the compiaint is not ou special, but, is on the
ground of injustice in the area of proceedings or the judge is refated (o a party of

the case an inspector
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may exereise his power o bans rothe cuse 1o another conrt ol competent

Junisdiction.

32.:5 . TRANSFER OF STAF!

Transfer of stull of wrea and - pper area courts from one court to another is
among the admigstiative contiol ol arca courts. Stalfs comprises judges.
registrars. clerks. bailifls, imesscnwors, cleaners and nightwatchmen are for one
reason or another being transferred W hile. the Director and spectors for area
courts are always at the Avoa court . dividon. Inthe cause of transfor, staffs may
be posted to coutts e maripolitie other i raal meas. while some stalls 1o

Area courts?division,

Transter of stalls Brom one cowrl o anotlicr may arise when some newly

;ourts were established ol which sialls should be posted there,  Transfer may.

so emanates as a resull o comple nt wmnnst stafl whoe is not staying in peace

nd harmony or wio enee ced oo neplicn, 3 times transler takes place on
[}
merit  depending  on - henesty, g etency, oapeticnee  or o suitability  of

qualification. A cowrt not tavine — wuch <tadds to handle its schedule of duties

should be stafled as o result of tran 2w
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Transfer of arca and upper arca courts judges are cliccted from the office
of the chiel judge: il it is from ;llc chicl registrar it has to be with the consent
and approval of the chiel judge. 74 Whillc transter of other staffs emanates from
the o Tice of the Chiel Registrar who usually directs the Director for area courts
to eflect it. but, still, the consent and uppruvui of the Chicl Judge is required, 75

All these are administrative control towards arca courls.

Transfer of staff is usually prepared and typed on a titled headed paper
bear ng the address of the _iuniiciury. It states thie effective date or with
immediate effect to which an olficer should assumed duty. A letter should be
sent 1o the Area courts division indicating the date the oflicer assumed duty.
The letter of transfer shall contain the name of staff from the comt he works to
the court to which he is transterred. The transfer is only valid when the paper is
signed by cither the chiel judge or the chiel registrar.  Hhe director for arca
courts or any authorised officer can only sign the letter ol transfer of staff on

behlf of the chiel judge or chict registrar of the High courts.

33 COMPLAINTS AGAINST AREA AND UPPER AREA COURTS
As it has been stated from the beginning of this chapter that there are two
typzs of control of arca conrts that is the judicial and administrative; therelore,

the se are some of the methods of controlling arca courts towards the
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administration of justice.  What of where their is an injustice in the proceeding
ol a'ea or upper arca court by way ol decending from the arena of procedure or
there is likelihood of bias on the part of the presiding judge. Therefore, viewing

complaints against arca and upper arca courts particulacly a consideration of the

persons, the modes, the offices and (he types, it is worth conceiving as a guide

.

to_th: membess of the public towards the administration of justice and are_as

follows:-

3.3 [ PERSONS TO MAKE COMPLAINTS

Any person who is a party 10 a case may make complaint against area or
uppr arca court 1o the Arca courts division or any appropriate complaint
offices. Parties to a civil cause,or matler includes plaintilf and defendant. A
plaintifT is a person who instituted a lawsuil against the defendent seeking right
or remedial reliel for an injury. A dcl'olzlldunt 1s a person against whom relicf or
recovery is sought in a civil case.76 Also, both the plaintiff and the defendant
must b2 named in the record of courts procecdings.

r

Any person aggrived, though, he is not a party 1o a case, but, has a
pecuniz ry or propericty right in.a case of which he is alfecied or likely to be
affected by the decision of arca or upper court may make complaint 0 Area

courts division against the decision of that arca or upper area court.  'n the case of



TSOHO MUSA VS MALLAM EADAN, 77, some people who are not parties o

a civil case. brousht o complaint sclore the Grea comts division  against the
decision of upper area court Rano. They altedged inter afia that their formland
were included in the distibution o the estate of the deceased person of which
he.ing a personal property  shall not have been included. After the investigation,

the case was reported for review Lo Shavia court ol appeal,Kano.

Legal practivioners whose so vices are engaged by any party. may to the
extent of their engagements makes complamt (o the Area courts division. The
complaint is usually gliccted by wiidine, acdiessed to either the director for area
courts division. the chiel registiar of High cowts or the the chiel judge. stating
the name ol the person on whose behall he is acting: the substance of the
complaint: the reliel woucht and To siencd by the feeal practioner.  This s

contaeed in the cose of AUWALU DANBATIA AND OTHERS VS ESTATE

OF LATE HUSAINI BEBEJE 78, where a legal practitioner brougiit a letter of

complaint before the Arvea courts division on behall ol vae of the legal heirs. The
[ 4

substance of the complaint stated toat thore is a2 gross injustice in valueing the

properties ol the deceased person andd the subsepent sale as directed by the court.

Investigation was conducted. iota of tioth ware revealed and the case was

reported for review 1o Sharia cowrt « ! gppeal. Kanw.
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Those representing parties teoacase, administrators and executors (o a will
pay bring complaint azainst arca o upper area court on behall of those whom
they are representing. Representatives may be allowed to make complaint on
behall of a person sutlering from mental inhivmity, old age, sicknesses, long

absence from the country or for any reasonable cause.  There shail be a

catisfectory  prool of aathority to act on hehiall of the person who  delegated

him39.

2.2 THE MODES OF MAKRING COMPLAINT

There are two modes of makine comipliang tiat is by oral and written.
Aggrived party who wanted o make complant acamst the proceedingr ol arca or
apper arca court in the situation where a judge has decended from the arena of
proceedings. Tikelihood ol bias or cnany complamt having to do with judicial

through _any_ ol the two odes that i cither by oral or writlen complaint_and

.

are as follows:

3321 ORAL COMPLAIN |

. . . ]
In making oral complaint, a complar mtis expected to go o Area courts
division personally and stined his ¢ mplamt. but, they have to show evidence ol

being authorised.  As welll feenl proctitioner may at any time lodge oral
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cormplaint on behalf of the mmi.ﬂuinanls;. A person making oral complaint is
expected to see the Seeretary to the Director for Arca courts who would guide
hira (o the appropriate officer who is to attend to his complaint.  tlowever. there
are complaints officers. inspectors and director for area courts ail these are
always ready to receive complaints and take appropriate action on whether to go
on with the investigation of the complaint or give proper advice. In_an

interview with one of the complaint officers he has this to say:

“The duties of complamit officer _b.(jﬁ)r(’ reducing vie complaint

in writting inter alia is ioensure that complainant being an

aggreved party is in a sober state of mind; if he is not, to emplov

some wordly tactics and comfort him. Then, he has to starts

listening to his complaint, ask him some relevant guestions oo

the substance of the complaint. Thercaficr, he may advice

him accordingly. But, n-hg*re there is nuscarriage of justice he

has to put the complaint in n'Hﬁn_&‘.um! mituted the file 1o the

director for area courts for further directives. "S0

In taking oral complaint before the office of the Chicl Registrar of the
(F gh courts, complainant would have (o see the secretary.  As usual, after a few

questions, he has (o wait for his turn.  because, seeing the Chicef Regstrar is
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Ly appointment. After stating the complaint the chicef egisttar may direct the
director for area courts to hear from the complainant, conduct investigation and
wiite report for action to be taken, the dueclor usually directs any of the
nipectors to make the investigation. write report and forward it to him to be
minuted to the chief registrar. On the action (o be taken on the report. the chief
regastar may in making recommendation specify the action to be taken. He may.
elso make comment by allowing the director for arca coutts to take approprate

action.

Some complainants prefer going to the chamber of the ¢hief judge and
lodze - . complaint before the chiel judge. The chiel judee being the head of
the judiciary and as well, he usually sits in a cowrt and adjucate cases, these may
be interpreted that for a complainant to confer with the chief judge, it has to be
by ¢ ppointment basis. However, when the chamber of the chiel judge is sparcely
popilated with visitors and complainants, a complanant may have to wait for
som :times before  being ushered in by the scerctary 1o see the chief judge .
Alter stating the oral  complaint, the cinel judpe may oither direct the chief
registrar or the duector for arca courts (o conduct myestigation and write report
and orwarded it to him for comment on the action to be taken It is the duties

of tspector for area courts to champion the couse of inveshigation, report
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writing, followed by recommendation and the action to be taken when the

recommendation 1s approved.

3322, WRITTEN COMPLAINT

A written complaint against area or upper arca court sufficed. Letter of
complaint should either be handwnitten or typed  which cver 1s made is
acceptable. The letter of complaint should be addressed to the director for arca
courts, the chief registrar or the chiel judge depending where the complaint is to
be made. The letter of complaint shall be deposited with the secretary of the
division or the respective chambers on where the complaint is intended.  After
perusing the complaint it may be directed for investigation or for other directives
10 be minuted back to the officer executing the directives. The person making the
compaint would be allowed some days to come back and see the seerctary or the

officer executing the directives on the action taken.

33.3. OFFICES OF FORWARDING COMILAINTS

The area and uppur.én-'n courts being not the final courts, their decisions
are subjeet to appeal and as well to a complamt. Thercfore, any person who is
not satisfied with the decision of arca and upper arca courts, right of making
appeal is allowed for him to go to any of the appeal court and make appeal

Similary, the party aggrieved by the decision of the court may dectde to go o



/00

Area courts division o1 any of the compiaint offices and chambers and lodge
complaint so that the complaint may be mvesticated and action be taken. These
offices of making complaint are open for the ingress and egress of every
aggrieved party without being prevented o hinderance 1o come and lodge
-;unipininl. It should be noted that fees grg  chargeable before complaint is to
be received. Al services of running complaints to be rendered by inspectors for
area court on conducting investigations, report wiitings, action to be taken and
any services carried by any officer in connection with the complaint service costs
are chargeable. 81 The offices and chambers are meant to assist those who are
not satisfied with the decision of area and upper area courts (o go and lodge
complaint for appropriaie action 1o be taken The following are = offices of

making complaints,

‘o
L
fd

| AREA COURTS DIVISION

The Area courts' division is one of he olfdcs any person aggrieved by the
decision of area or upper area courts who intendud to make coniplaint is suppose
to go and lodge complamt. Area courts '.Ii\-ismlu and its offices is the headquarter
of administrative and judicial control of arca and npper area courts. It is one of
the divisions constituting the judiciay whiclh is Jocat 4 at the High Court
Complex in the Audu Baho Secretmat, Kanoo vy person who wanted to make

complaint against the proceedings o cases or apanst the judge or any staft, of
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area or upper area courts should go to frea courts division and lodge complaint.
It is in the Arca courts'division complaints are being investigated. as a result.

report are being written followed by taking appropriate action.

333.2. CHAMBER OF THE CHIEF REGISTRAR

The chamber or office of the chiel registrar of the High court, Kano is
another place a complainant may lodge his complaint against the decision of the
case proceedings of area or upper area courts « It is one ol the duties of the chiel
registrar to direct lor the investigation of” all complaints made against the
proceedings or any stall ol area or upper arca court,  In making complaint to the
olfice of the chief registrar one has to mect the secretary who would designate
time of appointment for him to sce the chiel registrar. Fherefore. complainant
should bear the long - waiting and sometimes they may be told to comie back the
following day before conferring with the  chief registrar.  This is because, the
chiel’ registrar is the  head convolling the administration of the judiciary
comprising the High court. Magistrate court, and Arca courts.  As soon the

’
complairiant is ushered in to see the chiel registrar, he should narrate his
complaint to him of which he may advice him accordingly or direct the director
for area courts to attend to the complaint. Comparativelly, it may serve the same
purpose by a complainant to state his coniplaint in writing and forw.aid the letter

to the secretary for onward transmission to the chiel registrar rather than facing

ananaQ
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the long queue in order to see the chief registrar. The office of the chief registrar

is free for all those who want to make complaint not only against the area or

upper area courts, but, to all sections of the judiciary.

3.9.3.3. CHAMBER OF THE CHIEF JUDGE

Some people striving to make complaint against area or upper area courts
prefer advancing to the chamber of the chief judge and put forward their
complaint. The chamber is located at the same High Court Complex adjacent to
that of the chief registrar of the High court. The chief judge is the head of the
Judiciary, Complainants intending to confer with the chief judge and make verbal
compalaints have to see the secretary who would give them time of
appointments. Those with wntten complaints have to deposit them with the

secretary who would give them time to call back and hear the steps taken.

3.3.3.4. LAW CHAMBER

Any member of the legal profession who ac¢epted brief in form of
litigation of a court case. to write petition or cémplainl or any legal services shall
be deemed to have given solemn undertaking that he will personally conduct the
services provided fees is paid. All law chambers are open to any person wishing
to engage the services of legal practitioners. Any persoﬁ aggrieved by the
decision of area or upper area courts is free to go to any law chamber, inform the

lawyer, pay him for the legal services, thereby, it is his duties to take appropriate
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legal procedure for the delence ol the person who engaged him. Moreover a
lawver in the conduct of legal services may decide to make appeal. write
complaint or petition to the Area court division or to any appropriate officer, or
take any legal action as justice of the case may deem fit.82

33.3.5. PUBLIC COMPLAINT COMMISSION

The public complaint commission is another place of making compalaint
not only against area or upper arca court. but, to any government or private
organisation. The commission is scl up by the Federal Government of Nigeria in
order (o channel the grievances ol people through the commission, as a result., it
should put the government on notice and to provide solution of solving the
problem. The commissions " olfices grg openey gt the secretariat of each state of
the federation. In Kano state. the office of the commission is at the Federal
Secretariat along Mallam Aminu International Airport road. The members of the
commission assists in reducing the complaint in writing and send the letter of

L]

complaint along with the complainant to the office where the compalaint is

*

made, They register the complaint for record purposes.

33.3.6. EMIR'S PALACE

The palace of the Emir ol Kino state is situated at the old city of Kano.

Prior 10 the establishment of Arca courts in 1968, the palace is the centre of the



/04

Emir’s court being presided by the I'mir. At the Emir’s court civil and criminal
cases were being heard. inquired into and finally decided. In furtherance to the
coming into operation of the Arca court’s edict in 1968, area courts were
established in each state of the Northern Nigeria to substitute Emir’s courts and
c-lhe; native courts. Though, the I'mir ccased to preside court cases. hitherto,
some people prefer going to Emir’s palace and lodge complaint against the
clecision of area and upper area courts. The Emir who without jurisdiction and
power to try cases and as well gnforce punishment after listenning to the

complaint use to advice the parties accordingly or refer the complaint along with

the complainants to Arca courts division for appropriate action.

134. TYPES OF COMPLAINTS

There are divergence of complaints pouring into Area courts division and
some relevant places of making comiplaints. some of these complaints are flimsy

without reasonable cause of which the complainants may, also be advised

L]

appropriately or the courts be informed either in writing or verbally to look into

*

the complaint and acted upon. While. other complaints lead to a total failure of

Justice in the courts™ proceedings.  Jhere may not be authorities to which ag

inspector would visualize _on the types of complaints, but, -the following would

guide_inspectors an treatment of complaints.
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Complaint may emanate from the conduct of proceedings in a court that is
where in the cause of procecdings the judge is not complying with the laid down

substantive law, procedural rules or rules ol fair hearing. The importance and

bearing on fair hearing have been emphasized in the case ARIORI VS ELEMO

83 in which OBASAKIJSC states thus: " Fair hearing therefore, must mean a

trial conducted according to the legal rules formulated to ensure justice is done

to the cause. "

The rules of fairhearing is that all the parties to a cause or matter must be
given time and apportunity to present their cases, produce witnesses and show
evidence. So where this rule has nol been followed by the judge inorder to

ensure a fairhearing of proceedings may give raise to a complaint and be acted

upon. The rule of fairhearing in civil proceedings under the Nigeria constitution

are binding on every judicial or other tribunal acting judicially and is as {=llows:-
¥
" In the determination of his civil rivhts and obligations, including
any question by or against gny government or authority, a person
shall be entitled 1o a fair hearing svithin a reasonable time by a
court or other tribunal established by the law and constituted in

such.a manner as to ensure its independence and impartially. 'S ¢
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The above provision contains the basic ele;nent of the common law
principles of natural justice. It is the principles of fairness, otherwise
encapsulated in the latin expression, “audi altarem partem”, demands that all
siq!és to a dispute be given equél opportunity to state their own side of the case.
Any party to a case provided the rule of fairhearing has not been given to him in
the proceedings of the court, has the right to go and make complaint. The
inspectors are always available to investigate the complaint, write report and

recommendation for the appropriate action to be taken.

Another area which may give rise to complaint and consquently prompt
investigation is on lack of following the rule of impartiality, otherwise stated as
the principle of “nemo judex in causa sua”, posits that no person should be a
judge in his own cause. Tha.t is'where a judge have personal animosity or
hostility, friendship, association or relationship with any of the parties which may
tesult in the likelihood of bias or the appearance pf b;as. any of these shall give a
good ground of making compiaint. Where a judge 1S the owner of or associated
wilh a business or any subject matter of controversy before his court, it means he

is putting himself in a position where his personal interest will conflicts with his

duties and responsiblities, therefore, this will be subject to complaint.
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A judge must not ask Tor and accept any money, property or benefit ol any
kind for himself or any person on account of anything done or omitted to be done
by him in the discharge of his duties. A judge shall not do or direct to be done in
abuse of his office any arbitrary act prejudicial to the right of any person knowing
su.ch act is unlawful or contrary to any Government policy. A judge shall not be a
member of, or belong to. or take part in any society the membership of which is

incompatible with the functions and dignity of his office. Doing all these would

give right to complaint.

Complaint is possible in a cu.c where a court has no jurisdiction to try the
case that is to say the cause or matt.r is not within the area the court is permitted
to try cases or the person sued is not a native Africa and he did not give his

consent.

These are some of the areus to which the aggrieved party may lodge
complaint at the Area cmirls"divisiu 1 or any relevant offices of making complaint

towards the administration of justic.
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CHAVTER THREE
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S1(2) @~=c)(3)(4) The Evidence Act. (cap 112) As Amended By
Decree No. 61 of 1991

S 61 Area Courts law cap 9. 1 ol. | of the laws of the Kano State of
Nigeria. 1991

B.M. Shani “ Criminal Produi¢ in the Northern States of Nigeria™
page 511

8.53 Area Courts law. cap 9. vol.l of the laws of the Kano state of
Nigeria. 1991.

Chief Otoola Atanda and Otliers Vs Mosudi Olanrewaju Others

(1988) 4 of NWLR ( part 89) page 394
For appeal as of right and appeal with leave see section 220 (1) (2) and
221 (1) (2) of the Constitution ol the Federal Republic of Nigeria ,1979.
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$ 223 (2) (a) Ibid: A.Obi Ohoye, “Essays on Livil Proceedings™, vol. 4,
paragraph 4. page (14’.

8. 54 (a) Area Courts law, ¢..p 9. vol. 1 of the laws of the Kano State of
Nigeria. 1991; Islamic persqnnl law is define under section 2 of the Area

courts law to have the same nieaning ascribe to the term under the $haria

court of appeal law of Northcrn Nigeria (cap 122 law of Northern
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Nigeria. 1922). By uirtue of section 2 of the Sharia court of appeal law
of Northern Nigeria . * Moslem Personal law™ is the law applicable to

the matters listed in paragraph (a) - (d) of that law. The area covered
under these paragraphs include marriage. inheritence, waqf, divorce and
custody of children where the parties involved in the dispute are

moslems.

S54 (b) Area courts law cap 9. vol. | of the laws of the Kano State of
Nigeria. 1991.

S. 60 Ibid

S.285 (1) Criminal Procedure Code law

S.285 (2) Ibid

S.43 (1) Area courts law. cap‘ 9. vol. | of the laws of the Kano State of
Nigeria, 1991. e

S 77. High Court law. cap 57. vol. 2 of the laws of the Kano State of
Nigeria, 1991.

Mandmus: is a written order issued by the High courts to an inferior court
to compel the performance of a public duty or to comimand a defendant to

fulfil any duty to which a plaintifT'is personally interested.
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Certiorari; is a written order directed to an inferior court of record
commanding it to “certily™ to the 1ligh court of justice some matters of a
judicial character . It is used to remove civil causes or indictments from
inferior courts of record into the High Court. that they may be better
tried, if there has been abuse or error. 8.7 Administration of justice
(Miscellaneous) Act, 1938.

Prohibition: is a written order issued by the High Court to prohibit an
inferior court from exceeding its jurisdiction, power or acting contrary to
the rules of natural justice.

Habeas Corpus: is a written order issued by the High Court to command
an inferior court to produce the person imprisoned without a legal cause
with a view to command the legality of his imprisonment.

S.27 High Court Law, cap 57. vol 2 of the laws of the Kano State  of
Nigeria. 1991: E.A Keay and'S.S. Richardson “Native and Customary
Courts in Northern Nigeria.” Page 282; S.76 High Court Law; S.43 (1)
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and S44 (2) (a - d) ; Area Courts law, ('apkl9,\v'ol.l of the laws of the Kano
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CHAPTER I'OUR

4.0 JURISDICTION OF AREA_COURTS IN CIVIL CASES

Jurisdiction is the authority given (o a court to decide cases brought

toit. It is the extent of the power to which a court or a judge may exercise

i deciding cases.

The theory of jurisdiction means whenever a court or a judicial
tribunal is empowered or requirred to inquired into a question of law or fact
for the purpose of giving a decision on it, its findings there on cannot be

impeached collaterally, but are binding untill revised. | Jurisdiction has

"It is the power of the court lo decide a matter in
contraversy and presupposes the existence of a duly
constituted court with control over the subject maftters
and the parties. Jurisdiction defines the power of the
court to mquire into facts, apply the law, make decisions
and declare judgement It exists where a court has cognisance of

class of cases 1o be decided within the power of the court."2.

!
¥

The jurisdiction to decide disputes is limited to a certain areas,
persons and subject matter; while the power to try a case, the venue of trial

and the applicable laws are some aspects on civil jurisdiction.



Jurisdiction is the power of the courl to entertain an action, petition
or other proceedings to a specified area; on a certain person; over a
restricted subject matter. Therefore, jurisdiction is vital for the exercise of
judicial functions. A court most ha\fc jurisdiction either from the law that

create them or directly from the constitution.3 If, without jurisdiction a

court or other judicial tribunal purports o act on any matters. the action or

decision of the court will be liable to be set‘aside as_illegal by a high court

as it has been graphically_explained as follows:
L

"Turisdiction is the blood that gives life to the survival

of an action in - a court and u'ir'hum Jurisdiction, the action
will be like an animal that has been drained of its blood.
It will cease to have life and any attempt to resuscitate it

without infusing blood into it would be an abortive exercise.” 4

Where a civil causes or matters is brought before a court, the issue
of jurisdiction of a court should be looked out by the judge in his mind. As
soon he visualised that the issues of jurisdiction are satisfied, he may
proceed with the trial of the case. Though, he is not requirred o write

ruling that the issues of jurisdiction are fulfiled and the trial will continue,



-

/IS

However, where there is preliminary objection on any or all of the issues
ol jurisdiction, the judge is bound (o write in the record o proceeding hear the
arquements of the parties and write ruling on whether or not he has the
jurisdiction to proceed with the trial of the case 5
."l’hc jurisdiction ol arca and upper arca courts are usually stated in a
warrant which are written en a credential certificate by the chief judge naming
the court which he established and be signed by him.  In the cstablishment of
araa courts in Kano State: By warrant under his hand, the chief judge may
establish such arca court as he shall think Tit.  All warrants shall be operative
and of cllective from the date specificd therein,  In the same warrant, the
territorial jurisdiction is made clear. The warrant will specily lhc. grade of the
court (o be established whether it is area court, Upper area court or any other

court .0

l'ormerly, grades ol area courls are a[lached. (o a court building. The
L]
name of the court and their grades were conspiguously written on sign-board
/
infront ol the court,  Hitherto, grades of the courts are no longer attached (o
court. but. they constitutes ranks given o judges and moves with them (o the

reshective courts they are posted. Therefore, grade of a court depends on (he

grade of the judge posted to- that court. In Kano State,
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area and upper area courts’ judges are categorically ranked into seven grades’
namely:  Area court judge grade ], Higher and Senior area court judge: principal
area court judge grade 11: Principal area court judge grade 1. upper area court
judge grade |1: Upper area court judge grade 1,.7

| In addition. some provision of lhé laws envisages limits of jurisdiction on
territory. person and subject matters; while some aspects on jurisdiction should

be traced from various laws and circulars issued by those in authorities.

The jurisdiction of arca and upper area courts in civil cases comprises the

limit of jurisdiction and some aspects on jurisdiction. The limit of jurisdication
are on territorial, person, and subject matter, and some aspects on jurisdiction

such as the power of the court to entertain claim on amount of money or its

value; the venue of trial and, as well, the law to be applied. However, for the

purpose of elaboration, jurisdiction of area and upper area courts in civil causes’

or matters should be considered as follows: )

4.1 TERRITORIAL JURISDICTION

Territorial jurisdiction is usually stated in a warrant establishing area
court. It is the power given o a court to proceed by hearing and determining
cases arising within a defined areas. In other words, territorial jurisdiction is
meant that the area court should function within the geographical limits of a

certain area. to adjucate among the inhabitant of
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that area and to handle matters arising within that area. Also, territorial
jurisdiction restricts the function of a court when a summon is to be served:

a warrant to be executed, an order to be enforced within and outside the

state.8

42 JURISDICTION ON PERSONS.

+The previous subtopic is on territorial jurisdiction. However, this

topic is on jurisdiction on persons. For this purpose, persons are classified

. into _two: namely those who are subject to the jurisdiction of area courts

and those who are not subject to the jurisdiction, and are as falows:

4.2.1 PERSONS SUBJECT TO JURISDICTION OF AREA COURT

In order to have a clear picture of persons subject to the
jurisdiction of area court,reference have to be made to some previous
legislations upon those provisions the present legislation relies.

Therefore, the people who can sue or be sued before the area courts

should be classified under the following:

42.1.1 NATIVE NIGERIAN

Person subject to the jurisdiction of area or upper area courts are

usually referredas "Native" which is defined as fgllows:
"Native of Nigeria means any person whose parents

were members of any tribe or tribes indigenous to Nigeria
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and the descendents of such persong: and includes

any person one of whose parents  was a member of

such tribe; ‘Native foreigner' means any person

(not being a native of Nigeria) whose parents were members
of a tribe or tribes indigenous to some parts of Africa

\

and the descedants of such persons; and includes any

person whose parents was « member. of such a tribe".9

There are some classes of f1atives due to some prevailing
features are subject o the jurisdictions Those native who are
permanently 0;' temporarily residing in the cosmopolitan tewrrship of the
state usually called (Sabon Gari) and in other local Government areas who

belong to different states and tribes. are subject to the jurisdiction of area

or upper area courts. This is stated in the case of KOSOKO_ VS
NAKOJI; 10 a native Nigerian from Lagos Island, a muslim Moruba who
lived in Bida for tweive years and moved to Onitsha and stay there connot

c.aim non-subject to the jurisdiction of native tribunal in the North.

The mode of life of a native,professional status, and religious belief
coes not affect non-subjection to the -jurisdiction of area or upper area

courts. This can be found in the case of ABENGOWE Known as

1J.P.G.A. Lawyer case.l1l Abengowe a practising Barrister from the



Eastern Region of Nigeria had been sentenced to imprisonment by an
Alkali court for holding a meeting without permit.In this case, he applied
for habeas corpus inter alia on ground of non-subjection in that he was a
practising Barrister in the Eastern Region of Nigeria. According to the
applicant that it is self evident that professional status dogs not indicate non-

nativé mode of life .He cited the commission report 1948 which proposed

the mode of life a person must conform with that of the general community.

The report was adopted in the Laws of the Eastern Region of
Nigeria. Also, being a resident of eastern region not subject to native court
of northerpregion of Nigeria. High court ruled that the resident of eastern
region are subject to their customary courts which is the "Northern native

court tribunal” for all practical purposes.12 In another case, the High

court ruled in the case of LANIYAN Vs ISSAC 13 that the plainfiff an
elderly Yoruba man who appears to be bgrely literate could not be

exampted from the jurisdiction of native tribunal.

t
[

What seems now certain as a result of these casesis that a man’s

religion, professional status, educational standard and the western mode of
life do not of themselves affect the issue of whether - a man is subject to the

jurisdiction of a custwmary courts, area or upper area courts.
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¢.2.1.2 NATIVE AFRICAN

After the defination of persons subject to jurisdiction of area or upper
area courts as native Nigerian; another provision defined those who are not
native Nigerian as native foreigner or native African. [lowever, the purpose

of his topic is to classify native as native Nigerian and that of native

African which has thus been defined as follows: " any person whose parent

were members of any tribe or tribes indigenous to some part of African and
the decendants of any such person; any person one of whose parents was a

member of such tribe."14

Therefore, a native of Africa who is a moslem is subject to the
jurisdiction of area court in Islamic civil causes or matters. This is beczuse
the mode of life of moslem is that of moslem communities all over the
world. Above all, Islamic law ‘binds all moslems vicissitude of affairs. A
native of Africa despite of his religious belief is subject to the jurisdiction
of area court in civil causes or matters under the appiil:ation of common law

or customary law. This is in view of the fact that a native Nigeria or

Africa is subject to the jurisdiction of area court.

Therefore, apart from native Nigeria and native African all other
people from other continents such as Europe, America, Asia and so on are

not subject to the jurisdiction of area or upper area court. The previous
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provisions mentioned people from Nigeria and Africa who are subject to the
jurisdiction of area court. For example an American or European should not
be sued in area court, without fulfilling certain conditionsto be subsequently

mentioned.

42.1.3 PERSON WH ITUTE VIL

Any person who institutes or presedueer any causes or mattersin an area
court shall be subject to the jurisdiction of that area court and of any other
court execising jurisdiction in that cause or matter. 15 In this, there is no

¢ - - . . - .
difference of religious belief, custom or native.

Therefore,a European, American or a person from any country in
the world, once, he instituted an action in area court shall be subject to the

jurisdiction of that court. In the case FOUAD SHOUR VS FAUZIYA.16

applicant filed suit in an area court for an order to compel his wife to return
to the matrimonial home. Before the hearing date, he wrote to the court
withdrawing the action. though, respondent haéi been served with the writ
of summons signed illegally by the registrar of the court. The case was not
called. Respondent then informed the registrar that she wished to ask for a
divorce. This was entered in the cause book as a reparate suit. He applied
for a declaration and order under scction 16 of the Area courts law

removing the respondents suit frgm the area court.
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Held. applicant a lebanese is not subject to the jurisdiction of an area court undcr'
section 15 Area court courts law, but, was so subject by virtue of section 14 (2)
of the law in the causes he himsell had filed. The summon was invalid because
it was signed by the registrar. The registrar had no jurisdiction to strike out the
cause filed by applicant and it was not 'struck out by the judge on the record,
Therefére, it still subsisted. There is no provision for oral service of process in
the area court rules, respoﬁdcnl was justified in ignoring it. This shows that
‘'since the applicant filed a civil cause against his wife it means he consented m'

the jurisdiction of area court. Moreover, filling a court case made by the

respondent is another submission to area courts jurisdiction.

4.2.1.4 PERSON WHO CONSENTED TO A CIVIL SUIT

Any person (without any differences of religion, custom or native)
who is sued in a civil cause or matter before an area court and he consents to the
jurisdiction shall be subject to the jurisdiclion of that area court. 17 Consent may-
be expressed where a person categorically states either yebally or by writing that
he consents to the jurisdiction of area court. It may, also, be implied where a
person did not object to the jurisdiction of area court untill after the end of the

case.
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4.2.1.5 ARM FORCES AND LAW ENFORCEMENT AGENCIES

In civil causes or matters mcn;hcrs of Nigerian arm forces and law
enforcement agencics are ;a:nivc ol Nigerians.  As a result, area court have
jurisdiction on native Nigerians. native african, person who consented to its'
jurisdiction and person who instituted legal action before area court. ' ?

4.2.1.0 BUSINESS NAMES

‘

Every individual. firm or co-operation having a place of business in
Nigeria and carrying on a business shail be registered under the registration of
business name. 19 This d(.»cs not oust the jurisdiction of area court whether
registration under the business name is effected or not. The individual firm or
co-operation may sue or be sued not in the registered business name, but. in the
name of lhe'primipal members. The registered business has no separate
existence from its members that formed it. Therefore, all the partners can be
made liable in civil causes or matlcr‘s. It is only registered company that have a
legal status is outside the jurisdiction 6f area couft‘. But any business that is
registered under the rcgistr.mign of business namie of the company Decree area
court have _iurisdtlctiun to entertain civil cases brought before it in the name of

people carrying the business.
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4.2.1.7 UNIONS

There is no legal obligation on the union' of workers, employees,
traders or any such union to make registration. 20 Theycan sue or be sued
before the area court not in the name ol union,but, in the name of executive
member.s. Therefore, whether the union is registered or not under the

company Decree, 1990, they can suc or be sued in the name of the
.executive members, but, not in the name of registered or unregistered
union. For example, area court judges of Kano state effected registration of
théir association under the company Decree, 1990, as such the incoperate
name is designated "Area Court judges Association”. Therefore, certificate

is issued in respect of that name.

The registration does not give the association legal status under the
law. It is only registered u('unpanylundcr the company Decree 1990 issued
with certificate of in coperation that has legal status capable to sue or be

)
sued in the name of incoperation belore the High court, Federal court of
appeal or Supreme court, but, nol before the area C(;UII.AS a result whether
the union or association is registered or not under the company Decree,
1990, still they can sue or be sued in the name of the cxeculi_vc members,
but, not in the name of registered or uﬁrugislcred association. Therefore,

area court have jurisdiction on cases brought by or against the name of the

members of registered or unregistered union.
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4.2.2  PERSONS NOT SUBJECT TO THE CIVIL SDICTION

OF AREA COURT

As it has been stated that there are those who are subject to the civil
jurisdiction of area court such as native Nigerians native Africans, those

who' instituted cases or matters, (hose who consented, unregistered

companies and so on,as well, there are those who are not subject to the civil

jurisdiction of area court and are as lollows:

12.2.1 NON - NATIVE

The word "Non-native " is usually referred to classes of persons
other than the native Nigerians and native Africans. Non-Native are those
who orignated from countries of other continents of the world apart from
Africa. For example, America, Russia. China, Japan, India ,Saudi Arabia,
England, Germany, France and so vn. The question is, would these non-
natives be sued in the area or upper area court? As it was previously

| -
mentioned that area or upper area court have jurisdiction on native Nigeria
' = i '
and native-Africa; therefore, this prgwsorexcludes non-natives. Moreover,
there are non-natives who are moslems from various countries of the world
risiding in the Northern part of Nigerii. as such, both the native and non-
native moslems are bound by Islamic law and can sue or be sued in the arca
or upper area court because these courts applies some aspects of Islamic

law. In addition, any non-native who instituted legal suit and those
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who consented are subject ;u the civil juridiction ol arca and upper area court.
This is examplefied in l[luz case of FOUAD SHOUR VS FAUZIYA.21 Where a
plainti[f being a lebanese is not subject to the jurisdiction of area court, but, is so
subjcéi the moment he instituted a suit, This shows that a non-native who

instituted a suit in area or upper area court is subject to its jurisdiction.

Therefore.- area courts have no jurisdiction on cases involving a person
ot of ;\t'l‘iﬁzlrl descent unless that person consents. Thus, a Luropean of
caucasian decent, cannot, without consenting. be tried or, otherwise, impleaded
before an area court. The rationale seems (o lie in the origin of the arca court as
native courts meant to administer customary law between natives ﬁllly. It was
probably inspired by a desire o spare ,l.'urcigners the experience of being tried
under unfamiliar faw. As a result, applying it o persons who are not from the

local of origin (without their consent) often results in a sense of unfairness, and,

indeed. actual injustice, being done to the strangers.



4222 FEDERAL, S'I'I':\'l'l",, LOCAL GOVERNMENT AND THEIR
AGENCIES, ;
Nigeria is a sovereign state to be known by the name federal republic of
Nigeria. 22 The term sovercignty may be used as a synonym for independance
that is Nigeria is a country having its own executive organs, legal system, and

having social, political, administrative, economical policics and a demarcated

boundry. then, there is a prima facie evidence of an independent country.

Nigeria, isl a federation consisting of states and a federal capital territory
23 Por these reasons, (he federal Government of Nigeria, state local and their
respective agencies are corporate bodies. Jurisdiction ol area court lies on
natural person, but not on corporate bodies registered under the company decree
or recognised by different laws of the country. Therefore, they cannot sue or be
sued with the name federal Government of Nigeria, State, Local or any of their

respective agencies before area or upper area court,
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4223 COMPANIES

Before, 1990 the registration of companies, Businesses trustees,
unions and so on were governed by different laws. Companies were
registered under the Companies Decree of 1968; Business under the
Business Names Act,1961; while, other trustees and unions were registered
under the land (perpetual sucession ) Act, 1958. The registration of these
bodies were conducted by the Federal [Rinistry of Trade. In 1990, there was
major reforms of these laws and reorganisation of the institutions for the
registration of these bodies. The Companies And Allied Matters Decree,
1990 was promulgated to bring all these laws under one piece of legislation.
Therefore, registration of companies, business names ,lrustees etc is
governed by companies decree of 1990. The institution for the registration

of these bodies is Corporate Affairs Commission based in Abuja with

branch offices in each state of the federation. There are three different types

of companies and are as follows:

The first one is a _con;pany limited by shares as the name

implies means a person’s liability is limited in the event of winding up of
the company to the amount unpaid on the shares. This is the most common

type of company that is registered by the business community whether it is

public or private company. 24
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The second type of company is the one limited by guarantee. It is the

type of company which is (o be formed by groﬁp of persons for the promotion of
cemmerce, arts, science, reli gion. sports. culture, education, research, charity or’
other similar objects. The income or property is to be paid, transferred directly
or indirectly to the members of the company except permitted by the law. The
li.-ibili‘ty of the members of a company limited by guarantee is 1o undertake to
contribute to the assets of the company in the event of being wound up shall not
a. any time be less than =N= 10,000: 00.15

Thirdly, this is the type of company ‘I)vilh no limit to its lability of its

5 ; ; ; 5 o 2£ ;
share capital to its members that form it. It is called unlimited company.”~. As

from the dalé of incorporation of a company under the Companies and Alfied
Matters Decree 1990 the company shall be a body corporate by it’s respective
registered name 27 The registered company shall have the power of a natural
person of full capaci{y,m It can sue or be sued with its registered name of the

-

company in the high court. federal court of appeal and supreme t:nurlf"Sr

Therefore, area courts have no jurisdiction on registered companies.

4.2.2.4. TRUSTEES
Where one or more (rustees are appointed by any community of persons

bound together by custom, religion, kinship or nationality or by anybody or

association for any religious. educational, lieracy, scientific,
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social, development, cultural, sporting or charitable purpose, the trustees,
may apply for registration under the Companies Decree. %Y For example
whete  trustees are appointed lor control and management of Friday
Mosques in Kano State and as such they effected registration uncer the
C'('}mpan)'f Decree 1990 and a certificate of incorporation is issued, They
became a body corporate by the nume described in the certificate of
_incorporation. They shall have a perpetual succession and a common seal
anc a power to sue and be sued on it~ corporate name and as such trustee
3!

or trustees.~" Area court have no jurisdiction on incorporated trustees.

4.3 JURISDICTION ON SUBJECT MATTER

Fallowing the jurisdiction of area courts on civil causes or matters,
therefore, the judge after being sauisfied that the civil cause or matten
before him is within the terrilnrial'jurlsdiction of the court, the parties are
beund by the court’s jurisdiction. the next issue is the subject matter
jurisdiction. It is a legal action between two contending parties warranting
the registration of the case béfore the court The subject matter is the
standard upon which the parties shall deliberate by presenting evidences,
witnesses and some arguements before the court. It is on the subject matter
that the substantive law and precedural rules are to be appliéd in order to
a-rived at a just decision. However.without subject matter of dispute no

cause of legal action before the court [f the subject matter of dispute is
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reconciled by the parties or the party’s institwting the legal action applies (0
withdraw the case, the court has to strick out the case. The subject matter
jurisdiction is usually accredated as a cause or matter. Where a court tries a
case outside it territorial jurisdictimz‘(n' the partics are not subject to the
jurisdiction or the subject matter is not within the jurisdiction of a court the trial
shall Ibc null and void. Therefore, the following are some of the subject matters

within the civil jurisdiction of area court.

4 3.1. ISLAMIC CAUSES OR MATTERS

Area court have jurisdiction on Islamic civil causes or matters. 32 The
scope of this jurisdiction varies according to whether the court is an upper area
court or area court of a lower grade. The jurisdiction of arca courts extends to
Islamic law of Marriage which is a civil contract whercby a man and woman
entered into legal relationship ivolving rights and obligations. Through, lhc'
contract, the spouse belong to a special class whose rights and obligations are
prescribed by Islamic law. Any breach of the right or obligation area or upper

area court has jurisdiction to enfertain the cause or matter.

Area courts have jurisdiction on cases brought to it on Islamic law of
inheritence or sucession. Within the framework of the Islamic legal system as a

whole the laws ol inheritance occupy a particularly prominent
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ard important positions. Historically. they provide an excellent example of
the general process of legal development in Islam. From a sociological
standpoint the faw of inheritance reflect the structure of family ties and
accepted social values and responsibilities within the Islamic community.
Jurisdically, the law of sucession is a social technical achievement in the
mathematical precision with which the right of the various heirs, in any
given situation can be calculated. In most modern system of sucession rest
f'rmly upon the freedom of the individual to determine the devolution of
hi:‘; property upon his decease. Under English law, the foundamental
consideration is the extent to which an individual has the personal right to
determine the devolution of his property after his death that the wishes of

the decease as expressed in his will are paramount. Basically, the law only

intervenes to specify the manner in which the property shall devolve when
a person has died wholly or partially intestate where he has not made avalid
will or when the testamentary disposition do not engulf the whole of his

[}

estate. Instegd, Islamic law of succession imposed compulsary rules of
: ,
sucession of general application for the security of the group that required

that property rather than those whom the deceased might personally

prefer. 33

Another feature of the Islamic legal system which must command

attention is the jurisdiction of area courts on guardianship of children.
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This process of guardianship has taken root in the traditional law and
become the process of modern Islamic family law in general and succession
law in particular. Where there is a dispute between the father and mother

35 to who would take custody of children. therefore,the cause or matter is

within the jurisdiction of area court.

The jurisdiction of area courts does not extend to all civil disputes,
but, only to matters on moslems marriage, inheritence, guardianship of
chlildren. will and other Islamic rights.3# These are the residues of sharia
court of appeals jurisdiction which emanates from the jurisdiction of area

courty- All appeals on Islamic civil causes ,or matters dicided by area courts

lie with the sharia court of appeal. The case in point is that of UMARU

FANNAMI VS BUKAR SARKI, 236" which arose from the decision of
Borno State Sharia Court of !I\ppeal. The parties gave consent to the trial
court to determine their case under Islamic law and because of this the case
went to sharia court of appeal: and from there 1‘0 the federal court of
appeal. AL IS sitting in kaduna, the Court of ap;;eal with Justice Abubakar
Barshw Wali presiding, Justice Usman Mohammed and justice  Umaru
Maidamma sitting with him interpreted section 11 (e) of the sharia court of
appeal law and section 242 (2) {éJ of the Constitution of the Federal

Republic of Nigeria, 1979. It held that the jurisdiction does not extend (o

all civil disputes, but, only to matters such
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as moslems marriage, inheritence, guardianship of children, endownment
(wagaf) and section 11 (a) to(d) of the sharia court of appeal
law. Therefore,giving consent to have an issue be determined in accordance
with Islamic law per se, does not give sharia court of appeal jurisdiction
to hear the case on appeal if the case does not fulfr{ within the area

enumerated by section 242 (2) (a-d) of the constitution. In conclution that

is the jurisdiction of area and upper area court and as well the jurisdiction

of sharia court of appeal in term of Islamic law civil caus& or matters.

4.3.2. LAND CAUSES OR MATTERS

Before examining the jurisdiction of area courts on land civil causes
or matters; it would be illuminative to encompass a perusal of other land
laws, problem on lands, the land use decree which is the current ggplicable
law on land, the division of lands, as a result upon which the jurisdiction

of area courts should be analysed.

Prior to 1800 centuary and up to 1900, land in the Northera Nigeria
belongs o the villege, the commiunity or the fa;ﬁily but, not to an
individua'. All members of the villege, the community or the family have
an equal -ight to the lands. The chief of the villege, the headman of the
community, or the head of the family are in the position of a imstee and

as such hold the land for the use of the community or family, He has
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control of it and any member who want a piece of it to cultivate or build
upon goes to him for it. But,the land so given remains the property of the
community or family. 3¢ However, an individual may acquire absolute
ownership of land either through sell-help or through a grant from
tradit.ional authority by purchase or by inheritence. 37 From there,the
“ulani tribes of the Northern Nigeria under Danfodio conquered Northern
Nigeria, They took the right to depose Kings and create Fulani tribes rulers,

~and apart from that of the community, family or individual were

sontrolled by the Fulani rulers.

The British administrgtgn in Norther Nigeria was preceeded by the
administration of the Royal Niger Company. The proclasmation of 1900
and that of 1902 (Lands procla mation of 1900 declared the protectorate of
Northern Nigeria later amendeti by the proclamation of 1900);2¢ £ was in
1902-3, the conquest of Sokoto Empire was undertaken by British soldiers
under Lord Lugard who became the High commisioner of the Northern
Nigeria. The land already acqu'ired by the Royal i\liger Company, with the
exception of the company:s trading posts became vested in the
Government, thus becaming crowns lands. The Government , also,claimed
as, successor to the conquered or depbscd rulers that land rights which the
notes had claimed for themselves. This class of land was déscribed as

"public land’. Unlike crown land, which was held
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by the Government intrust for Her Majesty, public land was vested in the
Government intrust for the people. There were some problems relating to the
administration of land in Northern Nigeria which necessitated a closer study
of land tenure. The European traders were of the opinion that a system
ofl'land tenure should be adopted which would give traders a larger
measure of security and thereby encourage them to develop their
interest because they want  a freehold or at least a lang lease of land.
The Government decided to take over the ownership of land. Effect was
gi‘ven to this policy by the land and Native Rights Proclamation of 1910,

which was repealed and reenacted by the Land and Native Rights

Ordinance of 1916.37

After the Nigerian independence in 1960, the Government of

Northern Nigeria in 1962 enacted a new law called the Land Tenure law,

ﬁé_zf" It only improved and modified the existing law by that time. The
. L .
power, control and management of the land was only vested with the
ministry of land. It was made quite clear that there are no absolute
ownership  of land . The maximum which he can hold is the right of
frccupancy which is defined by the law as a title to the use and occupation

of land.

There and after 1967, with the creation of more states in Nigeria
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it added the demand for more land for infrastructure such as roads, offices,
ports. air ports, and other institutions. A larger number of people are
becoming rich enough to build houses and larger farms. People in rural
areas are moving to the urban areas seeking for jobs, services and houses
10 rer'u. Population  pressure in cities and towns has made residential
accommodation in particular a problem. The congested urban places are in
need of expansion,but,land where this expansion is to be made is scarce.

The growth of the Nigerian economy due mainly to the discovery of oil,

heavy and large industries have been established and thus bringing about
more demand  for  land. Acquiring land for public purposes by the
Governments bec pme very difficult and sometimes even impossible becguse
of the cost of compensation. Therefore, not all people are aware of the
courts having jurisdiction to entertain causes or matters in land. Due to the
land’s problems and based onl the: recommendations of other previous
commitees,# the Land Usé Act came into effect on march 29,1978. The

Decree brought the Land and Native Right prnclamaltiml‘ 1910 and Land

Tenure law, 1962 under a uniform land policy.

The major achievements of the Land Use Act, 1978 is that all land
comprised in the territory of each state in the federation of Nigeria were
vested in the Governor of that state and that land shall be held in trust and

administered for the use and common benefit  of all Nigerians.“z The
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decree has unified the law relating to land tenure in Nigeria. It has to a
greater extent done away with the various state land laws governing land
tenure system in the countries. It has made the work of a lawyer and the

codrt easier in determining the applicable law. The decree provides various

right.of occuapancies of pieces of land and the jurisdiction of courts in civil

{ausz or matters relating to land,and are as follows?¢

432, LAND COVERED BY A CERTIFICATE OF OCCUPANCY

Any land farmland or structure in the urban area or non-urban area
which has a statutory right of occupancy issued by the Governor: therefore,
exclusive jurisdiction lies in the Hight court in respect of proceeding of any
land the subject of a statutory right of occupancy granted by the Governor;
it ircludes a declaration of title ownership of a land acquired by the
Governor or by any body: cntiliement of damages to a building or any
economic interest on land; an¥ question as to the person entitled and the

%

amount of entitlement of compensation. %

4

But, on Iskamic causes or matters based on inheritence of land that
is to say where a person being a moslem died and among his properties
there are houses and undeveloped lands of which each has a certificate of
occupancy,therefore, area court have jurisdiction to distribute the Tanded

it

properties to members of the heirs,” provided the cause or matter is not for



¢ declaration of title ownership or for claiming damages done to economic

nterest on land building, structure and so on

2, LAND DEEMED TO BE GRANTED BY THE GOVERNOR

The vesting of all land in the hand and under the control of the
aovernor does not mean that private interest in land have been abrogated.

Ihe land Use Act,1978 allows citizen to hold an interest on land called a

A

ight of occupancy which may be statutory or customary 48

Therefore, all land, building, structure and cconomic interest on land
im urban area and non-urban area having statutory right of occupancy under
the previous land laws prior to the coming into operation of the land use
Act, 1978; and those which have no statutory right of occupam'ﬁ will vest
in the person who owned and developed the land as if the holder of the
land was the holder of the right of occupancy.#6 For example,houses in the
ancient city of kano state, other cities and township which were in
existence prior to the coming into force of any land law and as well with
operation of the land Wse Act,1978 of which no certificate of occupancy
were issued to them as a result, the houses are deemed to be recognised by
the Governor and there is no need to be issued with another statutory right

ol occupancy, It is only the Hight court shall have exclusive jurisdiction

in respect of a declaration of title ownership of land, building, structure and
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any economic interest on land in urban and non-urban area which are

deemed to be granted by the Governor, #7

0323  LAND IN URBAN AREA

In ascertaining whether or not area court have jurisdiction on land in
urban areas; it is worth know r .ng the area ppstiiuting urban area,as well
as other current provisions of law. The distinction between urban and non-
urban area is thus crucial to the holder of a right of occupancy of land. The
power of the Governor of a state to decides (administrativelly) what an
urban area is provided as follows: "Subject to such general condition as may
be specified by the National Council of State, the Governor may for the
propose of this Act by order published in the gazetie designate the par.rs of
the area of the state constituting land in urban area. "42 In kano state, ten
kilometres radious from each local Government headquarter was designated
urban area # gor example, the urban area of Kura local Government in
kano state is from the centre of the township up to ten klometres radius of

the said local Government in kane state.

Area court ha$ no jurisdiction for a proceedings in respect of any
land ‘n urban area wgther developed or undeveloped for  the
determination of title ownership or any economic interest on land.

Jurisdiction lies with the Hight court®? Where moslem died leaving landed
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property covered by a certificate of occupancy or land deemed to be
granted by the Governor, the land is to be distributed according to Islamic
law of succession and cogsequently area court has the jurisdiction. 3/ But,
I has no jurisdiction on the determination of title ownership or any

economic interest attached or formed part of the land.

4.3.Z.4. LAND IN NON-URBAN AREA

Where land is situated in non-urban area otherwise known as rural
area, two types of right can exit. Where the right is granted by the
Governor it is called statutory right of nccupa.qcr;ﬂ but, if the land is
granted by the local Governement is referregcustomary r.ighl of
occupancy. 53 A right of occupancy is, also, deemed granted to any person
in respect of land which is being use or vested in him before the
commencement of the Decree. *’J;‘P"

\

The proprietory character of a customary right of occupancy is much
weaker than that of a staluu_mr; right. Such customary right ol occupacy
granted by the local Government is subject to be superceeded by the state

right of occupancy granted by the Governor.

Therefore, all proceedings in respect of the customary right of

occupancy i6 vested in the area court or other courts of equivalent
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jurisdiction. Proceedings here will include proceedings for a declaratiofr of

customary title, 5%

44 SOME ASPECTS ON CIVIL JURISDICTION

" From the beginning of this chapter. it was stated that there are some
issues of consideration constituting civil jurisdiction of area and upper area
courts which comprises territorial, person and subject matter of which some
elaborations were made on each of the subtopic. However, there are some
aspects which are connected with the civil jurisdiction of these courts. It
is upon these aspects the judge shall see to them that they are all satishied
before proceeding with the case. The judge shall see to them that
he has the power (o (ry the case; the causgor matler which arose, or the
defendant is within the territorial jurisdiction; also, the law
lo be applied authorised his court to try the case for these reasons the

Jallowing are some illustration on these aspects of civil jurisdiction:

1]

44,1 POWER TO TRY CIVIL CASES

Where a case is within the territorial jurisdiction of a court, the
parties are subject to the jurisdiction, them the power of the court{g try a
case applies on the monetary amount of subject matter or i'c;r its valuation
authorising the court to try the case .If it is on the monetary or valuation

ol the subject matter o which court’s proceedings is to be deliberated upon
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on claims, demand or damages and for these the law placed limit for courts
to try cases. However, the power to try a case includes after having
satisfied that the court has the jurisdiction, at the end of hearing and
determination of the case then it has to consider the amount of claim,
sen{en(;e, order or judgement the court may make in the case in which it
hzs jurisdiction. Then,power further seek to limits the jurisdiction of several
grades of area courts by stating monetary what amount of claim, sentence,

order or judgement the court may make in the case in which the court has

jurisdiction.

For example, where an area court judge grade 1 is allowed to entertain
cases on subject matter to which the amount does not
exceeds N2,000:00; therefore, the court have no power to exceeds the

amount stipulated. :

)
In persuance to the power to try civil cases reference has to be made

on grades of area and upper a'rt'a courts judges. In this chapter, 1t was
sated that all arca and upper area courts bears respective names
conspicuously written on notices board infront of the court. But, grades are
ranks attached to the judges and mm;e with them to the court they are

posted. Area and upper area court judges are ranked in grades and the

pawer to try a case depends upon the grade of the judge.5 é For example



where a principal area court judge grade 1. has the power in civil actions
which the debt. demand or damags do not exceed the amount of
Nlll{).{l(lll:lm to hear and determine the case and if it exceed the amount the
judge shall not” try the case because the amount is more than the
jurisdictional power of the court. As well, in civil causes or matters on
matrimonial causes between persons married under Islamic or native law,

q

on suit refating to custody of children, succession to property and so on, all
L]

these have a fixed amount of money depending on the grade of each area

and upper area court. For an area court to iry a case on more than the

amount stipulated on its grade would amount to trying a case without the

jurisdiction to do so and the trial is null and void.

442 VENUE OF TRIAL
r?pﬁrt from the jurisdiction  on territorial, person and subject matter

and as well some aspects on jurisdiction of which the power to try a case

was somehow been stated; the venue of trial is another aspect connected
with the civil jurisdiction.

The venue of trial regulates in which and at which court a suit should
be instituted otherwise conflicts of jurisdiction by courts are likely to be
envisaged. The plaintiff is not at liberty to file civil suit in any court of his

choice. To allow him is to pave a privilege where his interest would be



catered most. Moreover, the plaintiff may be residing in one place of the
jurisdiction of area court: the defendant in another; while, the subject matter
of dispute or where the cause of action arose is in another jurisdiction;
therefore, it is only by the rule of venue of trial which should dictate the

proper venue of the court to try the cause. The role of venue provides as

Jollows:

i

"All civil ('(Ifl.‘;‘(’.‘f-{}?’ matiers other than land
causes shall be tried and determined by an
area cowart which has jurisdiction over the
area in which the defendant is ordinarily
residing; or in which the defendant was at

the time when the cause of action arose.”37

The above provisions provides two options to which in all civil causes

or_inatters apart from land causes area court shall not g0 on trying and

determining cases unless one of the following option occurred in the area

_of jurisdiction of the court.

The first option is that the defendant shall have been ordinarily
residing within the territorial jurisdiction of the area court. The rule did

not define what * ordinarily residence" means. However, in another

defination it has been defined as:

—



“Anv person who eccupies a dwelling within

the state, has a present interest to remain within
the “state for a period of time, and manifest
eenuiness of that interest by - establishing an on
going physical presence within the state is
something other than merely transiiory in nature.
The word ' resident’” when used as’a noun means a
dweller, habitant or occupant; one who resides or
heells in a place for a period of more or less,
duration; it signifies one Iun'm’g a residence or

one who resides or ubides” ®%

Therefore, from the above defination, "ordinarily residence” of the
defendant is the place where a person according to the commﬁn use of the
community or by custom lives, sleeps at night and keep his belonging. For
mstance where a person carries out a business at kafin-maiyaki villege in
kiru local Government Kano state; but, he ordinarily resides within kano
municipality, There and then, the kafin-maiyaki area court or any area court
i the kano municipality may constitutes a proper venue of trial. It'slhould
be noted that the place in which the defendant carries trade that he might

either have a shop or a defined place known by his customers and the

people of that place is the proper venue of trial.



However, a person whose ordinarily residence is not known may be
sued where justice demand. For example an itinerant person who moves
from one place to another for some purposes ranging from that of business,
administrative or philanthropic nature. Any person who moves from one
place to another without any purpose. A nomadic person who went on a
visit, excursion, pilgrimage, exploration and so on residing or dwelling
in a place for a period of more or less which is meant for a mere transitory
pature may not be a place of his ordinary residence. As a result, all the
above mentioned places may not constitutes a respective proper venue of
trial. |

The second option is that the defendant should have been
within the territorial jurisdiction of the area court when the cause of action
arose. This may be examplified where a person is ordinarily residing within
the territorial jurisdiction of Gezawa Local Government in Kano state,
drove his cattle up to Rano Local Government in the same State; Then , -
the cattle in the cause of posturing tresspassed somebody’s farmland and
eat up crops thereby committed criminal (respass and mischief and as
well there is civil case of seeking compensation.  As a result, Rano area or

|
upper area court is the venue of trial in view of the fact that it is within
the jurisdiction in which the defendant was at the time when the cause of
action arose. As well, this does not oust the venue of trial to be at Gezawa

area court being the area the defendant is ordinarily residing.



An error of suits commenced in a wrong judicial division (in a place not a
proper venue of trial) does not invalidate or vivatiate the pmc.ccding. The court
m which a suit in a wrong venue of trial has commenced may make an order for
its transler (o the proper venue ol trial.  Another possibility is that the court may

decide to proceed with the trial. the mistake of the venue notwithstanding.

Where the defendant makes such a plea in objection, no proceeding,
which may have been taken previously to it shall be in any way affected thereby.
The judge shall, however, ordered that the cause be transferred to the venue of
trial which the defendant may prove to the Jjudge satisfection ll;al the cause
belongs. But il the defendant Tail to adduce such proof, the judge shall order

that the suit be retained -and proceed in the court in which it had been

commenced in the wrong venue of trial. 59

4.4.3 THE LAW TO BE APPLIED

As it has been stated from the beginning of this chapter that there are
certain issues constituting the jurisdiction of area court of which ﬁn area court
judge should take into account before slhrting the proceeding of the case. The

nature of the cause or matter instituted before a court is the one that shall

determine the law 10 be applied. If it is criminal offence the penal code law and

¢riminal procedure are the substantive and procedural



law to be applied in the trial of the case. In civil cause or matter civil

proceedure rule shall be the law governing the proceedings. Moreover, if
it is on Islamic civil cause or matter Islamic law shall governed the

proceedings to be followed.

An Area court may have the territorial, personal and subject matter
jurisdiction as well it has the power (o try a case and the proper venue of
trial; the law to be applied mentioned another court which has jurisdiction
over that cause or matter; therefore, no other courts have the jurisdiction
to try the case unless the court mentioned by the law governing the case.
For example in civil cause or matter on companies incorporated under the
Companies and Allied Matters Decree, 1990 area courts have no
jurisdiction to entertained causes or matters brought under incorporated
companies. This is because the decree per se specifically mentioned High
court, Federal court of appeal and Supreme . court which have the
jurisdiction on in corporated companies. 6¢ MoreoVver, in civil causes or
matters on marriage solemnised under the \1ztl;riage Act other than the
[slamic and customary  marriage, the Matrimonial Causes Rules, 1983

mentioned High court which has the jgtigdiction 1o try the case. &/

Therefore, whereever any law assigned jurisdiction to a certain court

lo try a civil cause or matter it means only that court has jurisdiction to try



the case to the exclution of all other courts. The following are some of the
laws (o be applied in area courts.

4431 ISLAMIC LAW

Islamic law is one of the law applicable in area courts. Area courts
applies, Islamic law on cases of Islamic personal law, inheritence, &%
quard .lanship of children and other Islamic civil causes or matters.It is
made explicit in the Northern States of Nigeria that native law and custom
incluces moslem law. €3 Thus, for practical purposes, Islamic law and
various customary laws are part of the laws applicable in the Northern

states. Consgwently, Islamic law is not grounded in any particular locality

and can apply in appropriate cases whereever there are moslems.

In deciding whether Islamic law or customary law would be applied
in determining a case between parties in controversy, the creteria is not
only whether they are moslems, but, whether they regarded and conducted

themselves as subject to Islamic law. In the case of ASIATU Vs

GONCALLOQ, &% Islamic law was ruled applicable in thegstate of the
deceased resident in lagos becguse he had during his life time considered

himself subject to Islamic law. Whereas, in MARIYAMU VS SADIKU

EJO, 5 two Igbirra moslems tribe married by moslem rites were held not
to be bound by moslems law in their matrimonial affairs becguse from their

conduct limits



on the type of cases they can handle where it involved property or

monetary claims.

4432 ENGLISH OR COMMON LAW

The English law consists of the common law, doctarine of equity,
statutes and subsidiary  legislation. The common law meant the law of
the land that was develop by judges of whi::h i1s principles are (o be
discovered in previous cases. These does not mean that the judges makes
faw. When the judges do t:‘_amhiish new rufes or alter old ones, they do not
declare i general that since no existence rule precisely covers the case,
they are going 1o formulate the one they consider most appropriate, They
consider the law on analogou§ subjects, to produce a fresh rule exactly
w0 the 1ssue before them, The common law was evolved by the common law
Judges of the court of kings Bench, the court of common pleas and the
court ol Exechequer all are divisionsof the High court of England.

The law of equity is the rule of fairness while that of common law
is a case law developed by judges. Equity is establish into a well established
and reasonable body of principles. Equity was developed by lord chencellor
in the chencery-division of the High court of England. The rule of

~common law is the customary law of land and it applies to persons,
actions. and things, while, the law of equity operates where the common

law. is regid by providing fairaess in the case, 64



The statutes law of England is that of acts of parliament and delegated
legislation. Before October 1, 1960, the British sovereigh possessed power
o ¢nact rules and orders for the whole of Nigeria. The scope of the
statutes law has been vasty increased by almost all aspects of society. The
statutes makes provisions for such matters on public health, road transport,
social welfare, industrial safety and so on.

)

The English law was introduced into Nigerian law by Nigerian
legislation. The English law extending tp Nigeria consists of statutes and
subsidiary legislation made on or before Oc{luher 1,1960. The law should
not have been the one not et repealed by appropriate authority in Nigeria,
subject to Nigerian legislation, limit of local jurisdiction, local

circumstances and formal verbal alteration. €7

The area court shafl apply the principles of English law which the
parties 1o any civil case agreed or intended or be presumed to have agreed
or intended would requlate their obligations. €%1f it appears either from the
pature of the transactions out of which any suit or question may have
arisen, that a party agreed that his obligations in connection with such
transiezion should be exclusively requlated otherwise than by customary

law. the principle of English law should apply. Even where there is no

express agreement the court can infer from the nature of the tragation that
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the party had agreed that English law was to apply .For example in

dispuie on petrol supply between two Ibos resident in Jos in Northern
Nigeria. One of the parties was a transport owner and the other operated
a petral filling station, The court expreged the view that having regard to
“their respective occupations and the nature of the transaction between them
and the commaodity in which they delt " the parties did not intend that either
[slamic law or Ibo law should apply. According to the court,“the only
presumntion which it seems open l;) a court to make is that the parties
mtended that their relation should be regulated by the principle of English
faw." Similarly, where a party who purchased a piece of land obtained a
recei pt mentioning the willingness of the vendor to (utwey unto the said
purchaser the land aforesaid at any time that may be called upon so to do
and that without delay.” the court observed that the parties were both aware
that the document was couched in English form and that they intend that it
be so cauched. The court was of the opinion that the ‘purchaser could not
claim the benefit of customary law and, therefore, his suce sar in title, too

could not 70

In furtherance to the application of English faw apart from that
of Islamic or customary law, the area court are to apply the principles

of English substantive law and procedural rules in civil cause or matter.
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Though, most of the area court judges have long regarded the
area court as religious courts and in every civil cause or matter they
usually apply Islamic or customary law. In every cause or matter there
should be a law guiding the proceedings of which an area court judge

has 1o follow the procedure and apply the law accordingly.

4433 CUSTOMARY LAW

Customary laws is one of the laws to be applied in rrvie Causes pr
matters before area courts. The term "customary law" encompass all the
various (ribal laws operating among each tribe n Nigeria as well as the
Islamic laws which in most ( expecially the Nortl) where the moslems

are predominent. 7/

Therefore, one of the characteristic of a_customary law must to
be in existence at the relevant time and must be recognised and adhered to
by the community. That is the customary law must ht:‘ﬂexihle not a {rozen
and rigid system, but, one which with the passage of time develops and
modifies itself so as to be in harmony with day to day changes that
normally takes place in the society. The custom that should graduate as law
must be a mirrow of accepted usage.72 For the court to enforce the

native law and custom must to be an "existing native law aud custom not

that of by gone days”. ?3
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However, there is yet another characteristic which deserved to be
mentioned, namely that the practice in question should not only be
“customary” but it must also be "law".7# Even. though, there seem to have
no any case in which this point was established, it is still clear that the
continued observance of the practice by the community is not enouvgh. The
observance must be considered as a matter of obligation which will where
necessary be enforced not just as a matter of choice on

which there is general occuirence.

All rules of customary_law are to undergo what is called " Validity

tests” before they can be enforced as law by the court. The first one is that

the customary law shall not be repugnant to naturaljustice,equity and good
conscience. 7 The court have never attempted to offer full explaination as
to the meaning of this phrase. Bult,the various views expressed by them in
their judgement throw some light upon its purpose and meaning, the
repugnancy test is intended to invahdate "barbarous” custom. In the case of

EDET VS ESSIEN.76 The plaintiff had paid dowry for a woman and

married her.She later Ieft him and entered into a new marriage with another
man by whom she subsequently had two children. The plaintiff now alleged
that under a rule of native law and custom he was entitled o the custody
o these children since his dowry had not been repaid (o lim. The court

was not convinced that such a rule existed and that even if it was in
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existence it will not apply it since it will mean taking away the children
from their biological  father. 1t was decleared as void for being
inconsistence with natural justicgequity and good consgrence.

‘ The second test provides that the customary law to be enforced must
not be incompatible with "any law for the time being in force.” 77
It has been arqued that"any law for the time being in force" include
English law in force, and other classes of the redived English law that is
equity and statutes.?® By another provision and defination. it is clear that
the expression written law refers to Nigeria local enactments. 79 Therefore,
the courts can only refuse to enforce an applicable rules of customary law
if it is incompatible either directly or indirectly or by necessary implication
with a local enactment. Where local statutes or subsidiary legislation is
mtended to cover the whole ground on a particular matter to the exclution
of customary law, then customary rule.i_m the same matter becomes

incompatible with the local enactment or subsidiary’ ., legislation.

The third test stated that for a court to apply a custom it shall not
be contrary to public policy 7 The cases reported on public policy are
very few and no direct reference have ever been made by the court in
reaching their decisions on third test. It may, however, be assumed that the

best judicial illustration of the first test of repugnancy to natural justice
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equity and good conscience is to be found in the judgement of Ross J. In

AMACHREE_VS KALL1O. % The plaintiff community claimed that
ander native law and custom it had exclusive fishing rights in the New
Calabar River, and that consequently the defendant community could fish
n that river if it paid acceptable tribute. The court was in any event not
convirzed that the customary position was as the plaintiff stated. The court
it declined to enforce the right alleged. For they were held to be "contrary
to the principles of natural justice and equity "and as well contrary to
public policy. While, the second test on public policy is that a customary
rule should not  be incompatible either directly  or indirectly or by
necessary implication with any writen law for the G(me being in force.
Therefore, for a court to enforce the rule of custom, It should see to it that

the custom is not contrary to public policy.

The area court shall apply the custom prevailing in the area of

jurisdiction  of the court or binding between the parties.$% The
A ey ol e e e . .
expression” law prevailing” in the area of jurisdiction of the court was

interpreted in R_VS 1LORIN NATIVE COURT exparte AREMU, &3

Where Ademola J. held that " prevailing” meant "predominant”. But, in
some part of the North, the predominant law in some maticr s Islamic law.
The law prevailing in the area will usually also be the personal law of the

parties andshence,without doubt the law binding between them. Sometimes,
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however, the personal law of the parties (or, in succession cases, the
personal law of the deceased) will differ from local law, in that situation
it may well be argued that the personal law is " the law binding between
the parties” and as such prevail over the law of the area. In the case of

AUDU DAN GADO VS SHEKARAU AND §_Others, 8¢ 1t was a suit

over Succession to a farmland at Gwarzo area court involving the plaintiff
and his fellow pegan tribes referred in Hausa language "Maguzawa"at the
former Gwarzo Native Authority within the present Kano state. The
plaintiff appeal to the then urban area court in Kano from where a further
appeal went to High court which quashed the proceeding of lower courts
and ordered retrial before Gwarzo area court. From there, appeal
proceeded to sharia court of appeal which in applying Islamic law has
dismissed the appeal and afﬁrm the decision of the lower court and that
ol upper area court.

The law name the system of customary !a\;r binding between the
parties as an alternative to lh.au prevailing in the area of jurisdition. When
the law binding between the partics is to apply; there are no firin rules for
the identification of that law. The principle has been profounded by the

Northern High court in Osuagwu Vs Soldier, 5 an action between two

Ibos residing in kaduna in which the plaintiff claimed the value of a box

of clothing which he alleged he had entrusted to the defendant for safe
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keeping. The first instance court was the Alkali’s court of Kaduna, where
the Alkali applied Islamic law and awarded damages to the plaintiff. The
defendant, appealed on the ground that Islamic law should not have been
applied and the High' court accepted his contention. Brown C.J. pointed
out ll.lal the case was not a "mixed civil cause "within section 21 (2) of
the native court law (becguse the parties personal laws were the same),so
that the relevant section was 20 (a). The section required the court to
choose between the native law and custom prevailing in the area and the
native law and custom binding between the parties, and in the case of this
type before the latter alternative should be prefered. Jt stated:

"We suggest that where the law of the court

is the law prevailing in the area,but,a different

law binds the parties, as where two Ibo appear

as parties in the moslem court law prevails, the

native court will-in the interest of justice - be

reluctant to administer the law previling in rl;e

area, and if it tries the '(‘(JSP at all it will- in

the interest of justice - choose to administer

the law which is binding between the parties.”

It was clear that the parties intended Ibo law (and not English law

to apply), and geeordingly the court remitted the case for retrial.
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Unlike the English  rules of common law, equity and statutes, and
that of Nigeria local legislation; majority of our area court judges and
magistrates were not knowlegeable in customary law; looking that

customary laws are not in written form, therefore, customary law must be

L]

proved before a court by the party seeking to rely on it for the enforcement

of his right. In the case of ANGU_ VS ATTAH 86 where their

lordship in the privy council declared thus:

" As is the case with all customary law, it has
to be proved in the first instance by calling
witness acquainted with the native customs
untill the particular customs, by frequent proof
in courts, have bec me so notortous that the
courts will take judicial noric:e of them."

%

There are basicaly three (3) ways in which customary law can be

proved in the law courts: The first is by calling witness or by judicial notice

as 1o the existence of alleged customary law.87 it is clear that the
evidence of people who are versed (including the chiefs) in the customary
laws of the area where the alleged customary rule exist is very
important in establishing or proving the alleged native custom. Tt is

important to note, however, that in all the provisions where witnesses
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are required no mention is made about the exact number ol witness required.
Therefore, question as to the specific number of witness required is lelt to the
individual view of the judgc.g‘g However, where a court has decided to use its
discrtl:ﬁnn to call witness to give evidence upon a point of an alleged custom,the
court must satisfy itself that the person to be called are independent and
disintereted to either parties, and must be knowlegeable or skilled in the alleged
custom. The court is to asses and weigh the evidence (of both parties) and them
administer justice as the court think ﬁt.gq Morecover, a custom may be judicially
noticed by a court to the extent of assuming that the person or class of persons
concerned in that area look upon the same as binding in relation similar to those
under consideration. 79

Secondly. a customn may be established by relerence to books of
authority. manuscripts and other documents that may be relevant in establishing
the alleged native law and custom.# Legal practioners have relied upon this

L}

provision to try to convince the court by tendering any book they regarded as a
"book of authority” before a co'urt of law in support or in their proof of an
alleged customary rule. However, for a book to be accepted as a book of
au'hority the author must have made through research to nhm'in cogent, reliable
and true information from a lot of rcllinhlu and knowleaeable elders of the
particular areas.

Thirdly,by the use of assesssrs who are knowlegeable in the alleged

customary  law. These are person regarded as  experts  in o the
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subject matter of the case under consideration, who sit with the judge and

advice him on the fact of customary law, but, not on point of law. ql

The court shall apply native laws and customs in civil causes or
mattérs where the parties there to are natives and also between native and
nen-native where it may appear to the court that substantial injustice would
be done in applying english law. 73  Where the subject matter of the
transaction is unknown to customary law, than English law will be applied.
In case where no express rule is applicable to the case or matter the court
shall  be governed by the doctrine of natural justice, equity and good

conscience. ¢

4434 WRITTEN LAWS

The area court in civil c'auses or matters shall apply the
provisions of any written laws in respect of state m:\mer within the local
limits of the jurisdiction of such courts. The area court shall apply the
provisions of all rules,orders and by laws made under the local government
law or under any legislation repealed or superseeded by that law. %> As

well,area courts are to apply law made by the state and that of the

Federal within the limits of their jurisdiction and power.
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4435 SUBSTANTIVE LAWS AND ADJECTIVAL LAWS

When a legal case is brought before a court,all the parties are
present, the legal proceeding to be conducted by the judge in the issue of
controversy between the parties inorder to decide the matter are of two
broad division of legal proceedings namely: substantive laws and gd@aceival
laws. Substantive law is a generic term embracing such rights as law of
" succession, contract, torts, crimes and so on. For example, the penal code
law is a substastiee law defining offences and the punishment. Similarly the
written laws of the federal, state and local Government, common law,
Islamic law and customary laws all these constitutes substantive laws.

Therefore, subtantive law defines the legal right. duties and liabilities of

the parties to the transatt » issue.

Adjectival law comprises two elements,namely, the subject matter
of procedure and evidence respectivelly. Procedure deals with the method

]

of nitiating proceeding and then legal procedure to be followed by the
#

judge from the beginaing of proceeding of the case to the final decision of
the matter in controvesy between the parties. While, evidence law, "means
the testimony whether oral, documentary or real, which may be legally
recieved in order to prove or disprove some facts in dispute.” 96
According to professor cross it is" the testimony, hearsy, documents,

things and facts which a court will accept as evidence of the facts in issue
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it a given case. 47 But, the defination by Best that evidence is "any
matter of fact, the elfect lendency, or design of which is, to produce in the
mind. a persuasion, affirmative or disaffirmative of the existence of some
other matter of facts," and that judjcial evidence is "evidence recieved by

court of justice in proof or disproof of facts the existence of which come

in question before them 9%

However,professor Noke's, statement that "Judicial evidence consists
of:-(1)facts which are legally admissible, and (2) the legal means of
atiempting to prove such facts." 9 As evidence deals with facts and proof
of facts, it is essential to know that a fact includes: any thing, state of
things or relation of things, capable of being perceived by the senses; and
mental condition of which any person is conscious:; f9¢ it is said to be
proved” when, after considering the fnatters before it, the court either
believes it to exist 6r considers its existence so probable that a prudent man

L]

ought in the circumstances of the particular case (0 act upon the supposition

’
that it dogs exist./2/

As a result, both the procedural law and evidence law governs the
machinery by which substantive law is applied in practice. A procedural
law is a legal channel to be followed in the conduct of proceedings as a

framework of settling dispute. While, the law of evidence regulates the
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nature, admissibility and weight of evidence that may be adduce before a
judicial forum. On the side of substantive laws, area courts are to apply the

law within the legal limits of its jurisdiction, 102

On the other side of adjectival law subject to the provisions of any
written laws, rules which may b2 mgok,the practice and procedure of area
courts in civil causes and matters shall be requlated in accordance with the
provisions of civil procedure rules./®3 Similarly, the practice and
procedure of area courts in criminal cases shall be in agordance with the

criminal procedure code law. /0%

The evidence law is another version of the adjectival law was
enacted by the legislature of a colony in 1943 and came into force in
1945 of which under the same law it‘ has been stated that this evidence law
shall not apply to a judicial proceedings before native court and area
courts, /95 Subquently, another decree was promulgated listing the pumber
of courts to which the act shall apply, thereby, deleting area courts. /2°
Further more, in 1991 another amendment was effected stating that (he
evidence law shall not apply to judiqial proceedings in any civil cause or
matter in or before any sharia court of appeal, customary court

of appeal, area court or customary court unless the president commander

in chief of the Armed Forces or the Militry Governor or Military
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Administrator of a state by order published in the Gazette confer power (o

enforce any or all provisions of the evidence law, 127

4.5 CONSEQUENCES OF JURISDICTION

The jurisdiction of area courts constitutes the territorial, persons gy
subject matters while the power (o try a case, the venue of trial and the
law to be applied are some aspects of jurisdiction on civil causes or matters,
In consequences, the law restricts the jurisdiction of area, and upper area
court to a certain extents. An area court as a state court, cannot adjucated
en-a case that . originates from facts or events outside the state that
creates it. Also, not every person is subject to the jurisdiction of area
courts. It set ceiling on the kinds of subject matters that the area and
upper court can adjucate. It ]imiled the powers of the area courts to a
certain amounf of money in causes or matters of claims. Moreso, the law

restricts the jurisdiction of area courts on the venue of trial that is where

the defendant resides or in the place the cause of action arose. As well, the

']

law to be applied delimits the scope of jurisdiction of area court.

Comparativelly, jurisdiction is the foundation upon which a
structural building is constructed of which without it the building will
collapse. As lord Denning (M.R) stated in the English case of MACFOY

X.S__.,U C: 108 .
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“If an act is void, then it is in law a (aullity),

it is not only bad, but in curably bad. There is

no need for an order of the court to set it aside.

It is automatscally null and void without more

ado, though it is sometimes convenient to have the

court declare it to be so. And every proceeding

which is founded on it is also bad and incurably

bad. You cannot put something on nothing and expect ¢ g stay

there it will collapse”.

Also, jurisdiction is the blood that gives life to the survival of an
animal of which without it the animal shall died. 07 Therefore,any court
that tries a case without the jurisdiction to do so, the trial is in law

annullity, on the ground that the law authorising the trial is void.



tad

6

[

CHAPTER FOUR

NOTES AND REFERENCES

It is expounded with great ability by D.M.Gordon in "The Relation

of facts to jurisdiction” (1929)45 L.Q.R. 459; see also (1944) 60
L.Q.R. 250 and (1960) 1. CL. Of B.C.L. Rev. 185.
Black's law Dictionary, 6th edition, page 853.

A.G. Lagos state Vs Dozunmu (1989)3 NWLR (Part 111) Page

352,

Per Mohammadu Bello C.J.N. In UTIH Vs Onoyivwe. (1991)

NWLR (Part) 166.

S.27 (a) and (b) Area courts law, Cap 9, Vol 1 of the laws of the
kano state of Nigeria, 1991.

Refer to Appendix "A" Showing Area courts warrant

S 17 (1) Area courts (Amendment) law, 1989 in the circular
reference number DAC/5/CAC/62/1/111/91/2, ‘Arca courts division,
Judiciary, Kano state. ’

Order 4, Rule 1,2 and 3 Arca courts (civil procedure) Rules, 1971.
The word "Native" is defined in the interpretation Act,1984 and it
applied throughout the cnunlryl as Federal law.

(1959) NRNLR page 15.

7121 M/1964 Unreported; Keay E.A. and S.S. Richardson,” Native



and customary courts in Northern Nigeria™, page 174

The Native tribunal as defined by the 1963, Interpretation Ordinance
meant a court established under any ordinance authorising the
establishment of a native courts, area courts or customary courts to be
include.d.

(1958) NRNLR, page 115.

SIIS (1) (a) and (b) Area Courts Law, cap. 9. Vol.l of the laws of the
Kano state of Nigeria. 1991.

S 14 (2) Ibid.

(1971) | NMLR, page 299.

S 15 (1) (c) Arca Courts Law, cap.9. Vol. | of the laws of the Kano State
of Nigeria 1991.

Suptg

S 656 (1) Companies And Allied Matters Decree 1990.

S 624 (2) Ibid.

Supra.

S 2 (1) Constitution of the Federal Republic of Nigeria 1979.

S 2(2) Ibid. :

S 21 (a) Companics And Allied Matters Decree 1990

S 21 (b) Ibid

S 21 (¢) Id

S 37 Ibid



28
29
30

31

35

36

37

40

4]

(73

S. 38 Ibid

Paragraph 8. section 650 Ibid
S. 673 (1) Ibid.

§.673(2)and S 679 (1) Ihid.

S 4 (2} Area Courts Law cap 9 vol. | of the Laws of the Kano State of

+ Nigeria 1991.

Coulson, “Succession In The Muslim Family™ page 1.

S. 242 (2) (a). Constitution of the Federal Republic of Nigeria 1979;

S. 11 (a-d). Sharia Court of Appeal Law.

(Unreported) No. CA/ 3 /165 7 84 of January 30, 1985, Sharia Court of
Appeal, Borno State.

Amodu Tijjani Vs Secretary of Southern Nigeria. (1921) A.C. 399

at p.404, cited from Rayner, Report of Land Tenure in West Africa,
[898. This casc is ciled wli[h EIp])I'-{WHI i Sunmonu Vs Disu Raphacl
(1927) A.C. p.881.

C.0. Olawoye. "Title to Land in Nigeria™ P. 20 -21.

The proclamation No 8 of 1900 which declared the protectorate of
Northern Nigeria; Later z’uncndcd by the proclamation No 14 of 1902,
Cap. 105, Laws of the Federation of Nigeria and Lagos, 1948 Revision.
Cap. 59 Laws of Northern Nigcria. 1963 Revision.

In 1976 the federal Military Government appointed Rent Control Panel to

Study the system of land control, management and distribution.



42

44

46 |

47

48
49

50

[ /4

The panel submitted its recommendation inter alia that the government
should take over all undeveloped lands and by so doing this it should
promulgate a statutory law. The recommendation was accepted.
Moreover, at the same year the Constitution Drafting Committee (CDC)
was in;;ugratcd based with some terms of reference of which among them
il' recommends the nationalisation of all undeveloped lands in Nigeria in
order to allow equal distribution of lands to people.

S. I Land Use Act 1978

S. 39 Ibid.

Provision to sub section 2 of section 21 Area Courts Law cap.9 Vol.l of
the Laws of the Kano State ol Nigeria 1991,

Supra.'

S. 34 Land Use Act 1978.

S. 39.(1) (2) Area Courts Law cap. 9 vol. | of the Laws ol the Kano State
of Nigeria 1991.

S. 3 Land Use Act 1978,

Supra.

Supra.

Supra.

S. 5 Land Use Act 1978.



175

53 S.61bid

54 S.36 Ibid

55 S4l lbid

56 Supra

57 | 'S.19 (2) (a) and (b) Area courts iaw. cap 9. Vol | of the Laws of the
Kano State of Nigeria, 1991,

58 Black’s law diclimmr)y. oth edition, page 1309.

59 University of Nigeria Nsukka Vs Orazulike Trading Company Lid

| (1939) 5 NWLR (part 119) page 19

6 Supra

61 Order I, Rule 4, Matrimonial Causes Rules, 1983

62  S.4(2) Area Courts Law, Cap 9, ‘Iv’n] | of the Laws of the Kano State
of Nigeria, 1991.

63 S.2 Native courts law. I‘J.I‘S(i

64 (1900)1 NLR. Page 43.

{;S. (1961) NRNLR, Page 81

66 PARK: “The Sources of Nigeria Law™, page 513

67 OBILADLE: *The Nigeria legal System™ page 69-82

68  S.20(3) Area Courts Law. Cap 9 Vol. | of the Laws of the Kano State of
Nigeria, 1991.

69.  (1958) N.R.N.L.R.. page 89



70

T4,

76

77

78.

79

80

81.

82.

&3.

176

Griffin Vs Talabi (1948) 12 W.A.C.A. page 371.
Supra
Owonyin Vs Omatosho (1961) 1 Al NLR 304, page 309

Lewis Vs Bankole (1908) 1 NLR 81

Park: “The Sources of Nigerian Law. “page 08,

Proviso to section 14 (3) Evidence Act, (Cap) 112) As Amended by
Decree No. 61 of 1991,

(1932) (1 NLR page 47

S.34 (1) High Cl}U!'I..'l.EIW. Cap 57. Vol. 2 of the laws of the Kano State
ol Nigeria, 1991

Re Adadevor (1951) 13 WACA 304 at page 310 Adesubokan Vs Ymusa
(1971) NNLR 77.

S§.20 Supreme Court ordinance No. 6 of 1914; Section 3 of the
interpretation faw (Western Regions law 1959 Cap 44 of Bendel, Ogun,
Ondo and Oyo State.

3

Proviso 10 S.14 (3). Grmc Evidence Act lC::l]) 112) As Amended by
Decree No. 61 of 1991, |

(1914) 2 NLR. page 108,

S.21 (1) (a) Area courts law Cap 9, Vol. | of laws of the Kano State of

Nigeria, 1991,

(1953) 20 NLR page 144



84

88.

89.

90.

91.

93.

04.

97

98

/77

Sharta Court of Appeal Kano. No. SCA/CV/KN/22/171, decided on
[8/6/1971. The information about-this case reached me through Justice
Sunusi Chiroma High court of justice. Kano State.

(1959) NRNLR page 39,

(1916) P.C. page 74: Giwa Vs Erinmilokun (1961) 1 All NLR, page 294
S. 14 (1) Evidence Act. (Cap 112) As Amended by Decree No. 61 of
1991

Dawodu Vs Danmole (1962) | WLR. page 1053.

INYANG VS ITA (1929) 9, NLR -page 84.

S.14 (3). 0l the Evidence Act (Cap) 112) As Amended by Decree No. 61
ol 1991.

S.59 Ibid

Sarkin Pawa Vs Akangbe (1961) WNLR page 268.

S.34 (1) and (2), High Court Law, Cap 57. Vol 2 of the laws of the Kano
State of Nigeria, 1991.

Proviso to 21 (1) (¢) Area courts law, cap 9.. Vu!. I of the laws of the
Kano State of Nigeria. 1‘4‘.;1. |

S. 20 (1) (¢) Ibid

Phipson, Law of Evidence. 1lth edition, page 3.

Cross, on Evidence, 4th edition. page |

Principles of law of Evidence (1922) P.P.6.22 and 23.



09.

(00

101

102

103

105

106.

107

103.

109

i78

An introduction to Lvidence. 4th edition page 6
S.2 (D) Evidence Act. (Cap [12) As Amended by Dercee No 61 of 1991,
S.2(2) (a) (b) and (¢) Ibid

S.20 (1) (a) (b) (¢) (2) and (3) Arca courts law: cap 9, Vol 1, of the laws

of Kano State of Nigeria. 1991: S.21 (1) (a) (b) (¢) and (2) Ibid.

$.26 (1) Ibid

§.26 (2) Ibid

S.1(4) (c) Evidence Act, 1945.

The Revised Edition (Laws of the Federation of Nigeria) Decree, 1990,
S.1(2) (¢) The Evidence Act, (Cap 112) As, Amended by Drecree No.
61 of 1991,

(1962) A.C. page 152: this English judicial decision is also followed by

the Nigeria case of Skenconsult (Nig) Lid and Another Vs Godwin

Skendy Ukey (1981) 1 S.C. page 6: Alhaji Baba gakin Salati Vs Talle

Shehu (1986) 1 ,S.C.J. page 332.

Utih Vs Onoyivwe. Supra.

f



i

CHAPTER FIVE

5.0 SOME ASPECTS ON PARTIES TO A CIVIL

CAUSE IN AREA COURTS.

In the preceding chapter four, jurisdiction of area and upper area court
along with some aspects constituting jurisdiction have, in its class, so far, been
explained. However. in this chapter, some aspects on parties to a civil cause in

arca and  wpper areg court would be dwelled on.

The principle rationalises the !’i:lnclinnx involued on, are only some
aspects of parties. joinder, alteration and deaf h of parties to a civil cause before
arca and ypgper arca court. Party in a case may be known by registering his case
in a court: otherfare cither joined or altered in the due proceedings of the case on
one part. While, on the second part, the chapter deals with abpearance of parties

in area court. legal consequences of non-appearance,as well,legal representation.

Appearance of parties in court is mandatory, 50 much without il.'the
proceedings of the court may be rendered abuse of legal processes. However,
before becoming a party to a civil cause or matter in area or upper ar;:a court the
cause shall have been instituted by the plaintifl’ against the defendant. Unlike
other srcdzey processes of instituting civil cause or matter in other courts. that

of area court requires no much legal formalities.



5.1 COMMENCEMENT OF CIVIL SUIT

In the process of pretrial issues that is for the commencement of civil suit
in area and upper area court. an intending pfgintiff shall lodge his complaint
either orally or in writting, 1 at the appropriate court registry before the registrar

or clerk in-charge. or with judge in chamber.

Moreover. complaint shall be commenced by the paintiff in person or by
his authorised representative of the person making the complaint. 2 The plaintiff
is expected to state categorically the substance of the complaint. He is. also, To
tell the I'Iilll‘lL‘ of witnesses and evidences (if any) for an eflective commencement

of his suit.

The court where after listenning the complaint it appears that it has no
legal jurisdiction and power to try the case may, advice the person to go to
another appropriate and competent court and lodge tomplaint. Also. where the
cause or matter fails to disclose any cause of action. the court shall refuse to order
for the registration ol the case: provided the refusal to entertain the complaint
shall not preclude the plaintilT from presenting a fresh and substance complaint to

the said or another court.3



Where the court has the jurisdiction and power 1o (ry the cause or matter
and there is substance of establishing the case. then . the judge may order for the
registration of the case. the entry of the complaint in the cause book and that of
the record of iﬁ!'i)L‘CCiIingS. Belore doing that. it is the duty of the court registrar
or any clerk to assess the court fees and after payment. he shall issue. a receipt of
the fees and register - the compiaint in the cause book. He is also to state in the
cause book the date o1 instituting the suit, the case number, names of the parties
and the hearing date; From there, a case file be opened in respect of the case.
Fhereon. a messenger or bailifT be Sent with the summon to the defendant to
appear on the hearing date, while, the plaintift be informed to appear on the same

date.

It should be noted that service of summon shall be effected by handling
the dublicate copy ol the summon to the defendant to sign which shall be
returned to the court.4 The orignal of the summon containing the particulars of

the case number. the names of the parties. substance of the complaint, hearing

cannot_be_conveniently,_be _eflected. the court after being gatisfied by affidavit

may_order substitute service be effected by delivery to one of the following.5
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First. by handling the summon or document (o the agent of the person to
be served or some other person to whom there is a reasonable probability that it
should come to the knowledge of the person to be served.

Secondly, where the first method cannot be effected, service of summon
is to be by advertisement in the Federal Government Gazette or State Gowvernment

Gazette or in some Newspapers circulating within the state.

‘Then. the third is by notice put up at the court house or some other place
of public resart of the district wherein the proceedings in respect  of which the

service is made.

Fourthly. by affixing the summon or document to the usual or fast
known place of abode or of business of the person to be served. In persuance of
such successive services. cach shall be deemed (o be good and sufficient service

¥

of the said summon or document upon the person to.be served.
R

On service out of the jurisdiction of the court, but, within the slate, the
summon. warrant or order shall be forwarded to the court within the jurisdiction

is to be served, executed ar enforced.6
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Moreover. if the summon. warrant or order is to be served to the defended
residing outside the state. for example. from Kano State to Kaduna State. the area
court in Kano State shall send the summon, warrant or order to the Chiel
Registrar of the High court Kano for endorsement by way ol seeking his
authority. Afler that. the messenger. shall go and give the Chief Registrar of the
High court Kaduna State the said endorsed summon, warrant or order for another
endorsement. From there. the same messenger will take it to the court which the
defendant is residing within its territorial jurisdiction for another endorsement
and assistence lor effecting the service, execution or endorsement.7 All expenses
of travelling. subsistence and so on shall be paid 8 and the plaintifl’ who instituted
the case seeking s right is in a position to shoulder the expenses. However,
after succeeding in the case he may add up the litigation expenses and apply to

the court to make the delendant to reinbursed him.

52 PARTIES TO A CIVIL CAUSE OR MATTER IN AREA COURT

In persuance to some, aspect on parties: belore filling legal suit. careful
consideration must be given to those who must (o be made parties to the suit.
their capacity 1o sue or be sued. and the capacity in which they sue or are to be
sued. The one who go 1o a court and instituted civil suit is called a plaintiff or
complainant, while, the one against whom the legal suit is instituted upon is

referred as defendant.
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5.2.1 PLAINTIFF

As regards those who must be made parties to the suil the cardinal rule is
that only a person in whom the right to any relief claimed in a court is alleged to
exist can sue as paintiff. In other words. there muslt be a cause of action vested in
the plaintifl’ and against the defendant. There may be many plaintilfs and such
plantiffs as may be natural persons and jurisdictic persons such as corporate

companies,government agencies and parastatals.

Nobody can be a parly to a case unless he has locus standi 9. that is the
right to be heard in a court. The party must have the right, reliel or remedy in the
cause or matter, Moreover. any person who is alfected or likely to be aflected
by the decision of a court may apply to be joined with the plaintiffs. Plaintift

may be represented in a case for one reason or the other.

5.2.2 DEFENDANT )

The cardinal rule is that only a person against whom the right to the relief
claimed is alleged to exist can be sued as the defendant.  The plaintiff should
proof to the court that he has a case against the defendant: if he did not do that the

case cannol exist.
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5.2 JOINDER OF PARTIES

There may be several persons vested with the same ground for an action
and there may be several persons against whom that ground of action is vested.
All such persons may join as plaintiffs in the same action and sue all such others
as defendant and the claim may be jointly, scverally or in the alternative.

Several plaintiffs cannont unite r'mr can several defendants be united on
one suit merely on accuum‘lnf the simifarity of the grounds for the action. For
person to join or be joined in one suit. the right for the relief claimed must vest
in all the plaintiffs and against all the defendants whether jointly, severally or in
the alternative.  Most of the rules of joinder of parties are there in the 1ligh
Courts Law, Rules and its Judicial decisions to which arca courts are bound to
follow on the ground that no sullicient provision in the area courts laws, rules

and so on.

5.3.1 JOINDER OF PLAINTIFFS

The joinder of plaintiff to which all persons may be joined in one action

as plaintiffs provides as follows:-

“All person may be joined in one action as plaintiffs in
whom any right to a relief (in respect of or arising out
of the same transaction or in a series  of transaction) is

alleged to exist whether joinily, severally, or in the



alternative, where if such persons brought .wpu'r:m’
actions, am: common guestion of faw or fact would
arise, and judgement may he given for such or more
of plaintift as may be found to be entitled to relief, for
such relief as he or thev may be entitled to without any

amendment.” 10

From the above quotation, a person_may_be joined as_an additional

palintill_in an action il such_a joinder. [ulfills the objectives of the rules ol

joinder as follows.

The first rule is that every plaintilT should show in the statement of claim a
course of action against the defendant. The question whether or not the new
plaintiff has such a course of ;lt.‘fi()I; will not be considered on the application to
join them. The objectives of the rules of joinder being not the party s case should
be adjucated on whether in his own farvour or not. Therefore, the application for
this type of joinder is generally not contentious: but. it depends in the cause of
proceedings. the presentation of evidence by the plaintiff to proof to the court that

there is a cause of action against the defendant.
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Secondly the applicant must. however. make it appear to the court that the
he might be entitied to a share or interest or reliel or remedy in respect of matters

arising in the same transaction. This is illustrated in the case of JIA

—

ENTERPRISES LTD VS BRITISH COMMONWEALTH INSURANCE
CO. LTD.I1 It is clear for a court to allow joinder the plaintiff must make it
appear to the court that .he mighte entitled to a.share or relief or remedy. For
example where there is a road accident claiming several people. Where several
employees were dismissed by an employer. In the cause of construction of a
road. which passes through several peoples”™ land. As such. joinder of plaintifTs is
allowed. bul. the amount of compensation defends on the extent of damaged
suffered. Therefore, the rule of joinder of plaintifl stipulates that there must be a
cause of action arising from the same transaction and the plaintifT must show that

he is entitle to the compensation.

Moreover. torts cases arises from the duty fixed by the law; this duty is
towards persons generally and its breach is redressible by an action for damages.
The damage may take many forms: injury to the person, damage to physical
property, damage to financial intevest. injury (o reputation and so on. Whenever

a man sulTers damage he is inclined to look o the law for redress.
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In some torts cases there is no joinder of plaintiffs for the damage caused
to such plaintifl’ could only he personal to each one of them. In the case of

AMACHREE AND OTHERS VS NEWINGTON,12 the nine appellants are

co-plaintiffs sued the respondent claiming a single amount for damages for
assault and false imprisonment. The counsel for the plaintiffs contended that they
were all detained at the same time and in the same places. Held by the Supreme
Court that order 4, Rule 2 of the Supreme Court (Civil Procedure) Rules permits
joinder of plaintiffs,but. not joinder of causes of action on the ground that the
damage caused to each plaintiffs could only be personal to them. therefore. the

suil was wrongly instituted and a non-suit was the proper order.

The Oxford University of England and the Combridge University of
England joined as plaintill: in an action to restrain a publisher from selling his
books under the (title™Oxford and Combridge Publication™ thus faslely
representing the book as the work of these universities. It was held that the

joinder of plaintiffs is justifigd. |3

Another case on joinder of plaintifTs decided by an area court is the case of

ALL MAIKASUWA AND OTHERS VS ESTATE IUF LATE YUSUFU

MAIKASBWA [4, the plaintiffs instituted a civil suit at the Kano city area

court. No.3. Shahuci quarters. within Municipal Local Government.. Kano State.
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Phe plaintitlsclaimed e being the legal heirs of the deceased. are secking
by way of inheritence, the assistance of the cowrt to distribute the estate and
properties of their deceased father to them. The court after listening the parties
that there is a civil cause of action based an inheritence and each party being a
legal heir might be entitied to a share on the estate of the deceased: it ordered for

the joinder of plaintiffs and the proceedings continues.

53.2 JOINDER OF DEFENDANTS

Defendent may be joined in a suit instituted by plaintiff. Defendant is the
one against whom the right, relief or remedy is alleged to exist whether jointly.

severally or i the alternative. The rule of joinder of defendants explained that;

Al persons mav be jomed as defendants against whom
the right 1o any relief is alleged to exizr. wWBSher jointly,
severally or in the alternative, And judgement,may be
given against such one pr more of the defendants as may be

found to be liable according to their respective liahilities

withowt ain emendment. 13

However bearing in mind the rule for joinder of parties. the relevant

questions to be determined as whether a person should be joined as defendant
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are: Is it possible for the court to adjucate upon the cause unless the person is
added as defendant? Is the person someone whose presence before the court
affectively and completely to adjucate upon and settled all questions involved in

the court?

The above questions must be answered alfirmativelly for the joinder to be

justifiable. Moreover. the fpllowing decided cases should provide a guidance: A

person injured by the negligence of two drivers may sue them jointly. 16 Where a
defendant [ had agreed to carry meat to be expaoited by plaintiff and the defendant
1 to provide his ship. lHeld joinder of delendant is allowed. 17 In the case of

ALHAJI  MOHAMMADU YARO GWAMMAJA VS ABDULLAILI

YAHAYA AND ANOTHER. 18 is another cxample where the plaintfl sued

two defendants claiming the sum of N65.530.00.  As well. in case of agency
where one person is acting on behall ol a primcipal (depending upon the

circumstances of the case) both the agent and the printipal may be sued. 19

Morcover, apart [rom the rule ol geader ol parties. there is a certian
judical decision which. also. added anothei vule to which a person may be added

a plaintift or defendant. The rule was staied by Lord Denning in the case of

GURTNUR VS CIRCUIT AND OTHER! 55 f3llows. 20




“When two parties are in a disputes in an action of law
and the determination of that will directly affect a 3rd
party in his legal right or in pocket in that he would be
bound to fast the bill then the court in its descretion
allow him 10 be added as a party on such term as it
think fit. By so doing the court achieve the object of
the rule. It enable the matter in I'().’f'.\'pf(ft" to be
effectivelly and completely adjucated upon before

all those directly concerned in the outcome”,

However, from the above rule and judicial decision based on the joinder
of parties, it is undgerstood 1Imllfm' a person to be joined is he who may be
entitled to or who claim interest in the subject matter of he suil or who may
likely be affected by the result. Also, the common cause of action or a scries of
action must be alleged to exist whether jointly. severally or in the alternative. In
addition, the joinder of parties should enable the matter in dispute to be
effectivelly and completely adjucated upon before the plaintiff and the defendant

who are directly concerned in the outcome.

5.3.3 NON JOINDER

The failure to join as a party to the suit, a person who ought to have been

joined either as a plaintiff or as a defendant; this gives right to the mistake of
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Joinder ol party.  For example. in Islamic kv ol succession. the wile of the
deceased was not included in the distribution ol the estate of the deceased
husband.  Where a person was injured by the negligent driving of two vehicle
drivers. “The failure to include one of the dhi'sers amount to a non joinder of a

harl)'.

5.34. MISJOINDER.

Where a person who ought not hive been joined  cither a plaintifT or
defendant but, he was joined through mistake o one reasgn o the other. At times
it is lefl (o the one who is w rongly sued to ¢ Liin to the court his innocence by
saying he has no connection with either 1o | aintifT or the transaction.  From

there if it appears that he 1s wrongly sued the © o at may strike out his case.

5.3.5. WHO MAY APPLY FORJINVER ¢F PARTIES

. 3 L4 . - .
It is not all those who makes application lor another person to be joined
would be considered by thewourt. As such. only those who have in one way or
the other connection with the civil suit ure use@'y joined as parties and the trial

continues.

Application for the joinder of party wnay e made by the plaintiff who

instituted legal suit before a court claming rght, relief or remedy. As well, a
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person being sued in a legal suit that is the existing defendant may apply for the
joinder of a new defandant. Agam, a person who is netther a plamtff nor a
defendant that is by the intervention of a person not a party to a case who may
have prepertory or pecuniary mterest i the subject matter may apply for the
joinder of defendant. However, alter liste méng the parties to the case. thereby,
when justice of the case demands, the court may join another plaintiff or

defendant to any of the existing party.

5.3.6. PROCEDURE ONAPPLYING FOR JOINDER

The party secking for joinder applied to arca comt judge for the joinder of
parties. The application for the joinder of partics is usually stated m writing or
verbally and addressed to the judge in chamber or i an open court. At any stage
before, durng. but. not after judgement in any civil cause or matter an area
court may an such terms, as it thinks just and either on its own motion or on
application may order any person who has been improperly o1 unnessary made a
party be strick out or if he is essential to the just dectsion be added as a party. 21

»

53.7 EFFECTOEF A JOINDER

No cause or matter shall be defeated by reason ol the mispoinder or non -
joinder of any party.22 The court may on every causes or matters determine the

issues or questions in dispute so far as regards the nehts and inferest of the



parties in the causes or matters. 11 a person is, wrongly joined as defendant, but,
docs not apply 1o be struct out carly cnough and takes part in the defence. he
may be jointly liable with the defendant. A person may be deprived for costs he
would have otherwise been entitled to for the misjoinder he does not apply to be

struct out early enough and takes part in the defence.

54.  APPEARANCE OF PARTIES TO A CIVIL CAUSE IN AREA

COURT

On the date fixed for hearing of the case, all the partics must appear in the
court. Those whose presence are necessary apart from the plaintiff and defendant
including their witnesses. representatives and so on shall attend the court. The
court room or any place in whigh an area or upper area court shall sit (o hear
and determine any proceedings shall be an open court to whic! il the members
ol the public shall have right ol acgess \.Q'lli]c shall be of good behaviour and the
extent to which the capacity of the cuur.t shall contain, Unless specifically stated
that their prt:s.umc should be dispensed with, if not, Bona lide representatives of
the press. court officials and \cgm} practitioners appearing in the case should be
allowed in court.

However, an area court judge may exclude members of the public from
sitting of the court for public safety, public morality, where the admimistration of
justice would be rendered impracliuuhh':. wiilmul the express permission of the

court 23. The expression the “public™ excluded infants and children. They are
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not allowed in the court during trial unless such infant or child is a party to a case
or is required as o witness. Where a cowrt has made an order excluding members
of the public from sittings. such court may order any person failing to comply

with such order to be arrested and ejected lrom the court.24.

S.4.1. APPEARANCE OF PLAINTIIF

The plaintiff to a suit shall attend the court in person. 1f his solicitor
attends court, it will be essential that the party shall be present. Where a plaintif?
has no lawyer and is prevented by som:. cood or sullicient cause [rom attending
the court in person, he may send his ....ster, servant, clerk, a member of his

family or any person he so wishes to atter .« and inform the court.

5.4.2. NON - APPEARANCE OF PLAINTIFF

Failure of the palintiff at any adjevrnment of such hearing to attend. the
court shall strike out the cause unless tlie court sees good 1 1.ons to the contrary
and any such reasons shall hfe recorded ir, the appropriate records25  Where the
defendant has a counterclaim against (1e plaintill’ who did not attend court
without any good or suflicient reasons, tlre court will proceed to the hearing and
determination of the counter claim and give judgement for the defendant with or

without costs or adjourn the hearing anc cause notice to be given to the plaintifl.

26 On the date of hearing of a ¢ause oc malter if both parties appeared and the
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plaintilT is unable to state his case against the defendant: instead of the court to
strikeout his case. the court may non-suit the plaintill, A non-suit means giving
the plaintitf a secound chance to proof his case. The court has 1o consider
whether in this case would be wronging the defendant, and on the other hand

whether the dismissal of the ¢83¢ would be wronging the plaintiff. 27

5.4.3. NON - APPEARANCE OF DEFENDANT

On the date of hearing of a cause, if the paintifT appeared and the
defendant who was dully served with the notice ol appearence did not attend
court without good cause. the court on due prool of service of the process and
upon being satisfied the time between the date of service and the date of hearing
was suflicient for the defendant to have appeared had he wished to do so proceed
to the heaning of the cause on part ol the plaintilt and give judgement as if both
parties had appeared. 28

\

When the court has had and determined any causc in the absence ol the

'
defendant who has a counterclaim against the plaintitt in such cause the
counterclaim shall. unless the court sces good to the contrary. be struck out and
any such reason shall be recorded in the appropriate record. Where service of the

process on the defendant is not proved to the satisfication of the court, the court

shall fix a new date of hearing.
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544 NON-APPEARANCE OF BOTUH PARTIES

On the day when a cause is called on for hearing or at any adjournment of
such hearing if neither party to the cause appears, the court shall strike out the
cause unless the court sees good 2441 to the contrary. Any such reason shall be

recorded in the appropriate record book.29

54.5. SETTING ASIDE JUDGEMENT MADE IN

ABSENCE OF PARTIES

I either the plaintifl or defendant obtained judgement in the absence of
such party may on sufficient reason shown, be set aside by the court upon such
terms as (o the court may deem [it. This is in place whenever the court decides
not to excuse the absence of the plaintiff, defendant or both parties. The only
order the court is entitled to make is that of stricking out the case and not one of

dismissal.30

Any cause struck out may by leave of the court be enlisted on the cause

"
list on such terms as to the court may deem fit.  Suits may be struck out on
various grounds: unexcused absence of the plaintift’ or both parties on the
appearance date or any other adjourned date: irregularities in the claim: non-

compliance with the rules: material defect in the cause or matter: want ol

jurisdiction and on miscellaneous circumtances not warranting any other order.
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The rule envisages that any order striking out a suit implies that the suit
may be relisted in the cause list.31 Moreover, whether an application to relist
may be granted or not depends on the reason, for stricking out the suit and the

marits of the application3 2

The phrase which appears in the rule “unless it sees good reason to the
contrary™ relates to a discretion which the court might decide 1o exercise to
adjourn the suit and does not seem to comprehend the exercise of the power of
dismissal. 33 A wrong power such as one for the dismissal ol the case will be set
aside on appeal.34 1 has been held that an application though an interlocutory
proceeding is a cause and so may be relisted if stiuck out.35.  An application
shall be made to the court for leave to relist the suit, and may be heard by any
magistrate or arca court whether he be the magistrate or judge that struck out the
suit or not.36. The application uhn!ll set out the reason for striking ont the suit as
well as full facts and circumtances supporting the application,

#

An order Tor leave to relist a case should not be made il the judge is nol
satislied that it ought o be made. Leave to rehist a case may be granted
unconditionally or upon such terms as the court may deem just, depending on the
circumstances of each case. There appears no time [imit withm which an

application can be made. But an unexplained. dely may defeat an application.



Yayment of cost awarded against a party to the other when the suit was
struct oul means the expences necessarily and actwally incurred by a party on
account of the proceedings in a court. such costs shall include the expences of
summoning and of the attendance of the parties and witnesses and the fees paid

during the proceedings. 37

Order of payment of a cost is unihc descretion of the court. Payment of
the cost awarded against a party when the suit was struct out is a condition to the
bringing of an application to relist the suit. However, leave (o relist a case may
be granted unconditionally or upon such terms as (o the cout may deem just
depending nn‘ the circumstances of cach case.  An aggricved party can appeal

against an order refusing or granting leave to relist a case.

55 I__JF.-(}M_‘_R_ICI’RESEN'I'A'!'I_QI:J '].'I() A PARTY IN AREA COURT.

A party to a suit is entitled to appear in.a court by himselt and conduct his
case. However, prior to the coming into force of the 1979 constitution of the
Federal Republic of Nigeria. litrgants appearing before the arca courts and sharia
courts of appeal in Nigeria could not be represented by a legal practioner.38.

These provisions are substantially similar to the area courts provision preventing
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the services of a lawyer to depend plaintiff, defendant or any party 1o a civil

cause or matter before arca court and Sharia court of appeal.39.

Although. the sharia court of appeal has only civil jmi‘;di::linn. while. most
area courts enjoy both civil and criminal jk'n;i'diclinn. However, in any
proceedings before ‘the area court and sharia court of appeal may permit the
appearence on behalf of any party to such proceedings ol the husband, wife,
guardian, servant, master or any inmate of the houschold who shall give a
satisfctory prool that he or she has authority in that behalf40. Representation is
allowed l(‘r a relative ol any person who is interested in the adimini=tration of the
estate of a person who is subject o the jurisdiction of a native courl.g1. In any
suit pending before the court a local government may be represented at any stage
of the proceedings by any officer of the local government who shall satisfy the
court that .he is only dully authorised in that behalf.42  NMorcover. an inspector
for area courts shall have the right to be heard at the appea! court on  cases

reported by him or any othet inspector from area and upper area court.g3.

Therefore. with the coming into force of the 1979 Constitution of the
Federal Republic of Nigeria, it allows every person charged with 2 criminal
offence the right to defend himsell in person or by a legal practitioner ol his

choice. 44 I any law is inconsistence with the provisions of this Constitution,
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the Constitution shall prevail and that other law shall be shall be void. 45, It

is settled in the case of PETER UZODIMA VS COMMISSIONER OF

POLICE . 40 that legal practitioners enjoy the right to represent accused person
FOLIL T L 114 ] | ]

appearing lor trial before the area courts.,

The question is whether the 1979 Constitution. also. entitles legal
practitioners to claim the right of audience in the civil proceedings before area
courts and sharia court of appeal ?. The issue came to be decided by the court of

appeal for the first time in the case of KARIMAT!' YAKUBU AND

ANOTHER VS ALHAJE YAKUBU TAFIDA PAIKO AND ANOTHER, 47

Karimatu was a 19 year old girl. She was given in marriage by her father, the
first respondent. to the second respondent. She resentc.! the marriage and applied
to the arca court. Minna in Niger State for the annulment ol the marriage on the
ground that it had been  contracted without her consent as her  [ather  has

choosen the second respondent as her husband.

Karimatu won her case in the area court. Minna and subsequently on
appeal to upper area court. when Karimatu's legal practitioner announced his
appearance. he was refused audienee by the court. though. the decision was on

her favour. The sharia court of appeal based ils decision to refuse him audience



on the ground that it found him. alter questioning him to be ignorant of the

Islamic law relating to the legal representation.

The issue of legal representation was one of the legal prgtitioner’s ground

of appeal at the court of appeal.  Their arguement  was that they

had a
constutional right to be represented by a legal practitioner. They question the
power of the Sharia court of appeal to lay down any condition which a legal
practitioner must satisfy before he would appear before it. The Sharia court of
appeal law was inconsistence with the right of fair hearing as provided in section
33(6) (b} and (¢) of the 1979 Constitution of the Federal Republic of Nigeria.
The right to be represented by a legal practitioner is a constitutional right. not

only in criminal trial, but, also. in civil proceedings and in all Nigerig courts.
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CHAPTER FIVE

NOTES AND REFERENCES

It shall be noted that must of the complaints in area and upper are

courts are being made orally, 1t is where the complainant would narrate
the whole substance of his complaint to the officer in charge or the judge
thereby it would be reduced in writting. Moreover, complaint may be
made in writting be signed by the person making the complaint.

Order 2 Rule 2 Area courts { Civil Procedure) Rules, 1971

Order 2 Rule 4 1bid

Order 3 Rule 2 Ihid

Order 3 Rule S (a). (b) and () Thid

Order 4 Rule (1) 1bid

Order 4 Rule 2 (1) Thid

Order 4 Rule 2 (2) and (3) hid.

Locus standi: A right of appearance in a counrt of justice: Black™s Law
Dictionary, 6th Edition, page 941. The Concise 1 aw Dictionary, page
197. A right is an interest inform ol pecuniary, propriclary, real or
personal recognised and protected by the law. respect for which is a duty.
and disregard of which is a wrong. Thus. a pcrsu'n who is wrongfully
dispossed of land has aright of action in a court to reco o it

Oder 11 Rule T'High Court ¢ Civil Procedure) Rules. 1988,
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DAC/COM/201/94 of 6/6/94 Area Courts Division, Judici;u'y, Kano State.
The primary step in determining whether the agent’s act will in law bind
the principal is to establish whether an agency relationship actually exists
between the supposed  principal and  agent K.l lgweike,  Nigerian
Commercial Taw, page 14

(1968) 2, QB 587 at 595.
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CHAPTER SIX

6.0 CONCLUSIONS AND KiZCOMMENDATIONS

6.1 CONCLUSIONS

In the course of our study in the previous chapters; we have sought to

analyse the various aspects of administration of civil justice in the arca courts,

Kano state. It was pointed out how the administration formulated its concept of

justice in civil causes and matters which are in a state of fux and Muidity.

When a poor man looses a case. and he is aware of the fact that he has

suffered the lost only because of the superiority or of the capert knowledge and

skill ol counsel ol his opponents,  And of course the state is not in a position 1o
assist him in civil causes and matters; but, only in criminal case. Hence it is only

with preat ditficulty that the masses can obtain justice from our system of

admmistration of justice.  That is why it is better 1o feave the matier in the hands

'}

ol God 1o mete out perlect justice.

We have read some frequents complaints and appeals trom members of the

public 1o raise up against the operators olarea courts on whose hands the standard
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of justice is weakening. [t appears those in authorities with their instrumentalities
ol administratton are not unaware ol the clogging movement ol the wheel of

justice. They are o administer the expression and realisation of the principles u-l'
justice which has acquired the force of law to rights and liabilities  on causes or

matters.

A critical asseesment of complaints and appeals on area courts, however,
reveals that the idology and philosophy of administration of justice were not equal
to the task., Though. cconomic strangulation should not be allowed to debase a

proper conviction, consciousness and actual practice, but, a good administration

unfolds itself in concrete terms by limiting public oulcrics,

Those unguialified and greedy ones should be transferrcd and be substituted

with qualified, experienced and God fearing officers o champion administratoin

of justice in arca L'(llil'l.‘h A Timited tenure of oftice of ditector and imspectors for
area courts should be fixed and should not exceed two years unless credibility in
the administration is actualised. | Any improper motives of appointments should bé
discarded.  Tor a proper actualization ol a qualification ol becoming direcior and
inspector for area courts. a criteria should be drawn and l'iC.SII'it'”_\' pursued in a

watchful scrutining for its materialization,
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Through developments, area courts exists in a part ol Northern
Nigeria which many  unfounded mights regarding  systems ol pulitic:ﬂ
organisations ate regularly peddied. Northern Nigeria where the arca courts
c.‘.{'isl exclusivelly 1s augucable, more conservative than the states of
Southern Nigcri;; and is considered in many quarters, as a late-comer (0 the
(radition of English Taw.

Much‘nf what goes in the arca courts is, therefore, justified in the
u;umc of tradition and culture and the need o insulate (he societies for which
these courts alive been cstablished from the corrupt in]h.xuncc of western
civilization represented by the English law.

After all, area courts is the mn.;t popular and most visible to most of
its users and,. indeed. to most ol the popular in the pairt of the country where

1L eXIsLs,

Morcover, the development of administration and adjucation of justice
cminates since before 18th century which consist of a higher order of norms
and virtues which our traditioanl leaders and clders o paies mosettling

disputes.



It was this conviction which moved into establishment of native courts
which would make it more meaningful that man possesses an inherent sense
of justice which urges him o be just. No less significant is administration
of justice experience with the method of changing conditions which enable
its standard of justice to endure up to the modern age. We have seen how
native and Islamic courts responded to presures, some sought (o absorb the

foreign laws that imposed themselve in the Northern states of Nigeria,

The colonial government found it conveninent to recognise,
maintain and use the relatively sophisticated socio - political machinery of
the” Natives™ i Northern Nigeria as in other parts of British Colonial

Africa. 1Lwas done through the svstem of indirect mie o patented by

frederick Lugard and Practiced by _the British_colonia! government_in

Northern Nigeria,

" The doctorine of indirect nile (Sic) the use
of the traditional chief, his council and his
cotrt as the pivor arousid which local
ddnministration  evolved, Lugard  found  those
institutions more jully developed at the close
of the last centuary. As the traditional courts

were well organised and classified then: as A B, C
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and D in a decending order of magnitude - that is, from

the poverful Fmir’s court doven to the simple village tribunds. ™1

The colonial  regime brought law of England which were in existence

before January 1. 1900 and then applicable in Northern Nigeria.

IN 1906, the colonial regime passed the provincial courts proclamation
ordinance which conferred on the resident the power of appointing the members
of the courts, other than the I'mir’s courts as well as in the appointment of the
assessors who sometimes sat with the judges in deliberations.  He has the power
(o review court cases. The native courts proclamation of 1906 recognised the
native courls system significantly.  The native courts were develop into grade
AT Emir’s court and has jurisdiction on homicide cascs, There was, also,
EII'ZILIL‘ “A7 Limited which were chiF [ Alkali’s court and were allowed (o adjucate
on customary law so long as it did not involved nmtilation, torlure or gravious
bodily harm and was not “repugrant (9 naiural justice and humanity.”2. Then
erade “B. “C7, “D” which avere for other Alkali’s court and other customary
courts: while, the provincial court is without appellate jurisdiction,  Under the
courts ordinance ol 918, the nev native courts system in Northern Nigera was

administerced by an Alkali or without an assistant.
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In 1914 after the amalgamation ol the Northern and South into one
country the laws were used up o 193¢ of which another innovation was
introduced by the creation of an appellate system which decision of the

native courts be challenged up to high court.

The native courts were granted power o the excution of the high

court to deal with land cases involving issues of customary tenure.,

In 1956, on the recommendation of  Brooke  Commission it
ivestigated prodical conversation of the working system of native courls
with a view to receiving their position with regard o the faw to be

administered in (hem.

The recommendation was adopted and continued up to 1968, It has
thus righly said that, “Histori¢al, Arca Courts are the successors of the old

native courts under the native courts laws, ™ 3.
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6.2 RECOMMENDATIONS

It most be obvious from the forgomng chapters ol this trhcsis that in order to
have a place in the scheme of administration of civil justice, the area courts
rccjuiyc urgent and drastic reforms. _The -Subscquent recommendations are devoted

.

(o the strategies for achieving the reform.

6.2.1  APPOINTMENT OF JUDGES

The laudable eflorts of area courts law to create an affordable and
stueessive court system does pot seem 1o be matched by the guality and training of
stalt available for that purpose. ‘The poor legal literacy ol the stall of area courts

is a critical fagtor in the poor guality of justice that is administered by the arca

COUTtS,

The present mode ol appointing judges, involving the judicial service
committee. The state have a sy in appointing judges and there has been a formed
of large scale political bias and sentiments in appointing _imii‘-\,iai persomnel by the
executive since they always appoint men, who are loyal to them. Therefore, the
executive as 4 matter of faimess should ke these qualities in 1o consideration

when appoinfing judges.



“Person selected for judicial office shall
be individual of integrity and ability swith
appropriate training or qualification in
faw. — Any method of judicial selection
shall — safegriard :z‘s('elr:m.';‘r Judicial
appointment for improper motive.  In the
selection of judges, there shall be no
discrimination against a person an ground
of race, colour, sex, religion, political or
other opinion, naticnal or soctal origin,
properfy, birth or status, except that «
requirement that a candidate for judicial
office must be a national of the country
concerned  shall  not  be  considered

discriminatory.” 4

On educational qualification at Jeast a diploma or degree in law or
Islamic law s sufficed.  In addition a person shall have a sound Arabic

knowledge. On the personality of a judge he must be a God-fearing, honest,

of proven itegrity, dedicated
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Fighly religious, sane, free - minded. sound- moral-character and of probity
are some qualifications to be taken ito consideration when appointing

jadges.

The practice of mass appomtment based on lincage or family
connection should stop. It has brought about a big lost of confidence in the
judiciary since most of these judges do not imbibe the alorementioned

virtues.

6.2.2  INDEPENDENCE OF THE JUDICIARY

For an effective administration ol justice, independence of the
judiciary must to be allowed. Lach arm of Govermment that is the
Executive, the Jegistature and the fudiciary must be allowed (o perform the
function assigned to it without llhc fecar of confrontation from the other. Any
of the arm of government action which is unconstitutiona! or at variance
with the laws of the land the judiciary shall be free to declare it null and

P

void and any gttempt to execute the action shall amount o contempt of
court and shall be punishable by the court.
6.2.3 LEGAL SYSTEM

The English law provide a  limiting Tactor 1o the operation of

customary laws. These customary ways of obtaining justice which has been



agreed by the people. the court shall not apply them as they  are repugnant
(o natural justice, equity o1 good conscience or incompartable either directly
or hy necessary implication with any written faw for the time being in
force.

Morcover. civil procedure requiates proceedimgs in civil cases where
the claim usually relates to the assertion of denial of right not resulting in
the conviction and sentence of any persons. While, the criminal procedure,
am gther hand. applies to proceeding concerning the determination of guilt
or innocence for a erime known as a law. For instance, the rules of civil
procedure in the Supreme count, High court, Magistrate court, Area or

Customary court differ from each other.

The Federation of the law ol evidence by s inclution in the
constitution under the aspect of the law of procedure in the administration
of justice i Nigeria. The natonal constitution recognises the importance of

procedure i the administration of justice in Nigeria. Thus in respect of
f

court expressly created under i, the constitution makes provisions for the

exerzise by them ol their jurisdiction e accordance with practice and

procedure described by designated sources. Furthermgrg . rules of

procedure in tact have a basis in the constitution. It guatantees of fair trial

in both civil and criminal cases. All rights enshrimed m the chapter  are

enforciable by special procedure.
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In order to properly sitwated the  regime of procedure in arca
court as in deed in all other courts i Nigeria, 1 is necessary o reconcile
the English faws and customary Taws with theit operation of the generality

of the people.

6.2.4  AREA COURTS'DIVISION

The area courts division which has the duties of administration of
justice towards area courts needs reshuitlement. Though, there are some
proposals 1o phased out area courts department and control of the arca
court be vested with the chiel judge and the chiet registrar ol the High
court. But others suggested that the arca courts deprtinent should be

allowed to continued with such modification and rechullicment of

experienced and qualificd inspectors for area courts. 9

However, on  the reshutflement towards the mspectors for arca

courts, a quidelines be stipulated o see to it that both educational
. - . ’ - . -

qualification and  experience are  stipulated. Towards  educational
gualification, a degree in faw or in Isfamic faw and, must have attended
Nigerian faw school and obtained a certificate for call to the bar as a
barrister and solicitor of the supreme court of Nigeria. Along side the
experience, the official must have  spent some considerahle vears in the

service of the judiciary as a court - clerk, registrar. lay magistrate. a
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Judge and so on. Legal counsel employed by the government, private legal
and legal practitioners in the services of private organisations are
qualified to apply and be appointed inspectors  for area  courts, thus,

depending on the availability of vacancies.

6.2.5 ADMINISTRATIVE CONTROL

Another reason what  makes members of the  public to lose
confidence i area courts is the lack of proper supervisory control by
the authorities concerned, The authorities  are  the High court,  Sharia
court ol appeal, the chiet judge, the chict registrar, inspectors for area
courts and in some circumstances the Ministry ol justice, the Bar

Association and its members who are Barristers at law

Thewe authoritics  are nof unaware  of the ugly thing that are
happeninge in the area courts and, yet, there is inenfficient evidence of
appropriate action by them. For instance the case of the forimer Judge of

¢
Area court in Malalt quarter, kaduna, Kaduna state, Alhaji Maude about
whom much have  been said on the detention ol a legal practitioner
Emmanuel Osagie. The chiel judge invited Alhaji  finhas Aaede 1o give
his own version of the story that led (o the detention of the lawyer. The

judge did not deny that  he detained the lawyer and  he gave a

different explaination for his action. Owing to the unsatisfactory reaction
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of the chief  judge. the  then  chairman ol the Nigerian Bar
Association, kaduna. Branch, Gbemiga Abcgunde, called  all legal
practitioners in kaduna to a general boyeott of the courts in kaduna. ®©
1t took the intervention of the state Military governor to convinee the olfice
of the chief judge to institute proper investigation into the allegations
against the area court judge.7  All that came out of the investigation, was
an order for the transfer of Alhaji Abbas (o another area court in the state.

The experience of Zainab, a_female lawyer in Sokoto tells her own

sersonal experience _in the following words:

"One incident accurred last year when I stood up to stand
for a client in Talatan Mafara and judge and Ty clerk as
if they planned u, all chorused: Auzie Bilali.’ % 1 was
shocked but before T conld .13'(.’{ over my shock, they al’
staved a walkout protesting the presence of a lady lawyer
in court. I had to leave the court premises full of

p
embarrassment. I reported the matter to the N.B A, Officials
and the aithorities of the Ministry of Justice. N.B.A. T

; 3 . i 4 ; wll
wrote a letier while the Ministry of justice did nothing. ¥

As a result from this experience. Zainab reported that she and  her

female friends have religiously kept away from the arca courts. 1t is to the



credibility of the legal process that courts and their personals do nothing l(‘a
frighten away suitors and counsels from the judicial forum. The point was made
h_\.’ the Supreme Court of Nigeria in the case of WOLUCHEM VS WOKOMA ./
as follows: = We also take it that as a rule the court ought not to do anything

which is likely to generate fear in the minds of the litigants ... intimidation it is

.

said, tends at least. to deminish the quality of justice.”

6.2.6  JUDICIAL PRECEDENT

Unlike High Court, judicial decisions which are daily confiled in a preview

of genuine academic and journalistic reporting. the unwritten appeal court

decision on area court judgement ol cases appears a serious lapses ol authority,

Most of the decisions of high court, Sharia courts of Appeal and so on cmanating

from arca courts are not reported to the extent ol forming judicial precedent 12

The system of judicial precedent is a common law tradition to which some

case decided by high court are used as authorities in deciding other cases.

Thought some area court judges are not qualified lawyers, but. in a manner of

.

speaking the arca court system, with its entive machinery for the administration of

the law is a vietim of common law methodology. Therefore, all efforts has to be

made to see to it that arca courts decision are being reposted



6.2.7  SHORTAGE OF STATIONERY,

One  complaint that is no long novel is the chronic and serous
shortage of stationery in court, On countless W§tances, administration of
Justice is lamentable slowed down as a result of litigants being unable to
file actions and other processes in court because of reasons as spurious as
finance clerks being unable to get official reciepts to use. At other times,
the excuse might be lack of file jackets or duplicating papers, typing sheets
or materials as inconsequantial as green tags. The situation becomes even
more serious when at the end of hearing of a matter, litigants have to buy
lyping shcgis o type judgements. However |, at times, the stationery being

gegplied o courtsare usually embezzled by court officials.

Formally, all purchases and supplics ol writting materials were left
for the courts. It was when the. imprest money were being wrongly
converted that the office of the chief registrar took control of all purchases
and supplies ol writting materials, The present system of supply of
stationery to court by the office of the Chiel registrar ol High court being
assisted by the office of Director  for linance are not4o & el uneritised
for one reason or the viher for the shortage of stationery to courts.

Looking at the siggificances of stationeries of which there has (o be record

of proceedings of cases, documentations and othgr processes ol which

without stationeries the whole judicial and administrative, processes shall
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The first suggestion on how to wipe out shortage of stationeries in
courts is for the office of the chief registrar High court and that of the
director for finance should as usual continue with the purchasing and
supplying of stationeries to courts. Though,this suggestion, it farvours some
courts who may have connection with the store officers to be getting
stationeries. However, by making these two offices to champion the
purchase and supply of stationeries to court, the offices would always be
circumspectious on the types of stationeries required. Those that are about

to be finished and so on for immediate purchase and supply to courts.

The second suggestion for overcoming the shortage of stationeries
1s that courts should be entrusted with the purrlnla.xu ol all stationeries
needed for their use and as a result they should be entrusted with the
purchase ieney » Therefore, at the end of the month, cheques
of money should be written and  address (o the judge ol the court Itis for
the court to buy the stationeries. However, some courts instead of buying

the stationeries may use the money on a diflerent purpose.
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Where the first or second suggestion proves in effective on shortage
ol stationeries in court, tor this purpose, the third suggestion is that
stationeries should be divided into two types. On one s, those that are
to be printed like file jacket bearing the name of the judictary, letter headed
paper e.t.c.. and other technical equipmenti such as, duplicating papers,
stencils, stapling machine, punch, record ol proceedings and so on, the
office of chief regeggrar being assisted by the office of the Director for
finance should be responsible  for the purchase and supply of the said
stationperies to courts, On the other hand, courts, also, should be entrusted
with the purchare of stationerics which are ol immediate usage like biros,
wrilting papers, correction fluids, tags,pins, clippers ete. This suggestion
is more preparable because it allowes olfice of the chiel regestrar and that
of the Director for finance to be purchasing and <ipplying stationeries (0
courts which are not available in markets except through contract as
prvw[m_'y examplified by file- jacket bearing the name of the judiciary.

'

Moreover, there are other heavy technical equipments which are
seldom use by courts such as  photostart - machine, duplicating machine
cte. and other stationeries inform of stencil, duplicating machine ete. for all
these the two offices should not only be responsible for their purchase | but,
they should be kept at the said offices for the use of courts. Also. to entrust

courts with purchases of stationeries which are of immediate usage is to
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save time,cost and energy of courts’official of commutering from their
respective courts Lo the offices of the chiel resgistrar, the Director for
finance and the store seeking for stationeries, 1L, also, ensures perpetuaty
of stationeries in courts.

Llowever, upon following any of the above suggestions on how o

overcome shortage of stationery in courts, there are other strick measures

to be supervised to ensure constant availability of writting materials.

The first one is that with the establishment of more courts in the
state. It calls for more purchase and supply of stationeries (o those courts.
For this, the Government may be adamant to maintain 7+ present allocation
of funds for stationery to courts: while, there are demand for more
stationeries. Therefore, the Government should increase more funds for the

purchase of stationeries to judiciary.

’
The second measure is for the judiciary to see to it that the funds
are not diverted to another purpose rather than the purchase o Jtationery.
Also. there should be no contract with the third party, but, the chief

registrar should directly purchase stationeries from it source.



Thirdly, on the distribution of stationeries (o courts all writting
materials of immediate usage should be distributed to courts at the end of
every month; while, others should be left at the headguarter west on

requisitions made by respective courts.,

Fourthly, all judges of respective courts should be supervising
stationeries supplied to courts and sec to them that they are use for court

purposes.

6.2.8 LITIGATION EXPENCES
The parties that appear before the area courts are usually the poor
and underprivileged rural folks. They exist on low visibility and subsistence

thresholds and therefore, do not make a good media materials.

They have to travel long distance to secure justice which is
expensive, time consuming and risk of road missharp. In wiban arcas
- 4 . - -
litigants spend a lot of money on transportation as a result of continous
adjournment of their cases by the court which is contrary to fair trial
procedures. All these problems results in the unnecessary consumption ol

waluable time of fitigants and as well as that of witnesses. T"is could be the

reason why people are always reluctant to serve as witnesses in courts.
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Therefore, dispensing ol justice is not a "business” but a moral duty
of every judge. It is very sad to note that our® courts of law, instead of
rendering the service of dispensing justice, should be turned into shop ol
law" whose doors are closed for the person who are not in a position to pay

the price ol their services.

If the Government bears the burden of police, army, education and
health, why should it not finance the administration of justice? After all,
the government exists with the avowed promise of securing justice between
its citizens. The court should not be thought of as an avenue of increasing
state revenue. For the main reason tor the very existence of state to ensure

every citizen equal legal justice in order to maintain order.

The administration of justice is not a business but a duty of which no
fees should be charged so as not to close the door for the per-ons who are
not in position to pay the price of their services. The Constitution shall

[
makes it a duty on the state to finance the cost of adiinstiation of justice
soas o quarantee equal legal justice o every citizen. Henee an important

reform is needed, and that is the abolition of the court fees - system in this

country.
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6.2.9 DELAY OF COURT CASES

[t is no more singing "justice defayed is justice denied” without
taking the first step towards correcting the situation. The present slow
process of judicial administration is frightening and oppresive. The poor
fccll the weight of the oppression of more than the rich. Litigants and
criminals sometimes excape judgement, while, innocent citizen often suffer
undue detention and prolonged imprisonment. Hardest hit in the society who
are increasingly being sidelined by the poor and the high cost of justice.
And because many connot afford the cost of justice. They have to literally
rol in jail..

Delay in the services of court processes directly militate against
justice. In civil matters lawyers and litigants alike have to go all out of their
way to find and assist the bailiffs and other court officerr in effecting
service. Otherwise the summon might be held up for months or even years
in some delay because of non - service of subpoena to vital witness. Some
bailiffs complain of not being paid mileage or transport allowance

¢

The nation fegal system altows for much room for amendiments which
in turn abused by some legal counsels to cause delays. That many motions
are brought purposely to delay and I'rluslr;uu the course of justice. These are
often in form of interlocutory injunction, substituted service and plea that,

with possession of fresh information gn adjournment wounld be required.
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There is need 1o review complicated procedure and out dated rules
which dot our Tegal systenn. Yet, it is not only the lawyers that should be
blamed for the slow and expensive dispensation of justice; the phight of the
magistrates and judges oo is contributory. The lawyers, magistrates and
ju&gcs are quite happy to continue to display their  forensic skills which
causes delay, but, al the expense of the poor litigants. We have o consider

the procedure we are operating in the practice of legal profession.

It has been suggested that the poor condition of service is
contributory o seandalous instances of corruptions dotting  the nation
judiciary. It appears that those in authority towards the eontrol of area
courts with their legal mstrumentalities of transferring a court case to
appelfate court for which reason it can cause delay and connot enhance any
search for true justice.

It is obvious that the poor training of Ihc: arca courl judges is

'
perhaps the most potent singular enemy of justice in the arca courts. It is
aknmtedged that few states, fike Benve State,® frave started atiempis to
increase the guality ol stall to area court judges. In most states, however,
the area court judges are not literate enough to appreciate the extent of their
mandate under the area courts laws. In most states of Nigeria including all

the states that run the area courts system, there are educational institutions
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ol continuing cducation to give these judges basic grounding m the demands
ol their olfice,

The law literacy thresholds of arca court judges has, amazingly,
been accommondated by the law. Basic procedual rigours have been waved
for !l;L‘II1. All that the law dose is to enjoin them to seek to achieve

Msubstantial justice”. an amorphous concept that is neither defined nor
capable of definition. Again, by giving a chapter to the area courts o
operate area courts civil procedure, the area courts faws ictte room for

arbitrariness.

The judiciary should strive at all the time not only to sce that area
courts judges and the courts staff uphold the honour and dignity of the
Judiciary, but, also,to introduce seminars, workshops, conferem&s,symposia

and other courses to them.

6.2.10 MINISTRY OF JUSTICE

I

The state ministry of justice need establish a machinery for taking
control ol the prosecution ol cases in the arca courts. The  criminal
jurisdiction of arca courts be abolished. If they must, however, retain some
form of criminal jurisdiction irrespective of  the oppressive regime of
procedure that, at present, holds away in their proceeding it must be in

respect of very few offences attracting very mild sanctions.



PEL

I it is considered appropriate. in spite of the overwhelming cases
against the present position. to retain the criminal jurisdiction of the arca
courts unaflected and unchanged, then they must be compelled to follow
and 'appl_v the same rules of evidence and procedure as well as other
courts administering criminal law in Nigeria. This is  the only way to
assure  accused persons  appearing before area couts ol uniform
application of those rules of fairness entrenched in our nationai constitution.
While, the civil jurisdiction of area courts must, also, be re-assessed. for
reasons sumilar to those given above, the civil jurisdiction of the area courts
is considercd too broad. There seems to be no really compe'ing reason
why the monetory value of the claims over which area courts can adjucate

must exceed that of magistrates courts (as District courts).

6.2.11  THE STATE JUDICIAL SERVICE COMMITTEE

The disciplinary control of the stafl of the area coutts is vested in
[

the state judicial service committee, #  The powers_for this purpose are

—-—

greated and defined by arca courts law as [ollows:-

"Subject 1o the provisions of any wriiting law, The
Judicial service commission may dismiss, suspend, or

exercise disciplinary control over any judge or other
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member of the area court: (a) who shall appear to have
abused his powwer or (o be wnvorthy or incapable of
exercising the same justiv: or (b) For other sufficient

reason, " 19

The above provision is necessary not only for purpose of
understanding the nature and extent of the mandate ol the state judicial
service committee over the area courts, but, also,for being able to apportion
responsibilities in respect of the violent and indiscriminate abuscs of the

judiciat  process.

However, the manner of the exegcise of this power of_discipline over

stall of the area_courts s not clear. Availuable cases seems to sugeest a

yery limited role for the state judicial _service comuitiee i e actual

control and discipline of arca courts staff. True cases tllustiate this_goint.

The lust case t’l"lgiililrlt?(] in Sokoto State. It involved Mallam
Abdullahi Bello Ahmed.a former deputy chiel Tnpector for area courts in
Sokoto state. He was alleged o have recieved double salarics through
fraudulent means between July and December, 1989, Through investigation,
the Auditor General of the state. through the chiel registiar of the state

High court, wrote a querry to Mallam Ahmed asking for an explanation.
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While. this process was still in progress, Mallam Aluned was promoted to
the position of Director ol Rescarch and planning in the state judicial
service committee. An administrative committee was constituted comprising
person outside the state judicial service committee. Alhaji Bello was

subsquently retired compusorily from the judicial service of Sokoto State.

The second case is the dismissal of the staffs of arca courts and
magistrate courts in kano state sometime in the year 1994 by the executive
is another conflict of power beiween the said executive and the state judicial

service commitlee.

Therefore, there 1s a need 1o define the role of the executive and that

of state judicial service committee m the control of area courts' personal.
I
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Nigerian Bar Association

Interview conducted in January, [992.

(1974) SC 153 at 170 -171

Otherwise known as the doctrine of stare decisis. 1t is ;l.jmlgcmcnl or
decision of a court ol law cited as an authority for deciding a similar set
fact on a case which serve as an authority for a legal principle embodied
its decision. The common law \\-“;15 developed by broadening down from
precedent to precedent. ™ The only use of an authority or decided cases is
the Csli.llﬂi.‘-‘-llllICIll of some principles which the judge can follow out in
deciding the case before him.™ (per Sir George Josse! MR, Hallet (1980)

13CH. P12

Upper Arca Court judges’in Benue State of Nigeria are lawyers. Most

others have basic training in law, some of them with a diploma in law.
Paragraph D). Part 11, third schedule, Constitution ol the Pederal

Republic of Nigeria 1979

S.0 (1) ¢y thy Arca Courts Law., cap.9, Vol I, Laws of the Kano State of

Nigeria (1991,
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APPENDIX A

THE AREA COURT EDICT 1967

AREA COURT WARRANT

WARRANT establishing the ... oo Area Court in Kano State.
O e A e A Chief” Judge of Kano
State m exercise of the power conferred upon me by section 3 ol the Area Courts
Edict, 1967 do hereby, with €ffect [romi .........coccooiiieessionressnsessinennsongesssans day of
..................... RN . S - ;- . N SO
Area Court, having the membership herem specified and which shall exercise its
Jurisdiction within the area to the extent hesen speeihied, and | assign to it the
MAMIE O o Cowt.

MEMBERSHIP

The Court shall consist of
an Area Court Judge sitting alone
JURISDIC HION
The Court shall exercise the jurisdiction conferred « | it by the Arca Courts
Edict, 1967

(a) Within the area of ... ... L S,

(by  Incowil and cnminal proceedings.

GIVEN under my hand this . odayol 1Y,

CHIEF 'TU'DGE
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APPENDIN B

Revenue Generation And Monitoring
Committee, Kano State Judiciary
oth February, 1996

To Secretary Judictary Service Commitiee,

Directors,

Magistrates,

Upper / Area Court Judges,

Registrars,

Revenue Officers.

Internal Auditors,

Resident Auditors.

REVISED REVENUE RATES FOR KANO - STATE JUDICIARY

I am directed to wnte and form you that, m confoimity with the power
confered upon him by section 3 of the Kano State Tigh comt Crvil Procedure
(Amendment) Edict 1994  the honourable Chief Judge and Chairman Jodicial
Service Comnuttee has approved the revised revenue rates for the State Judiciary
with effect from the Ist dav of march. 1996,

IC1s important to note that, in 1995 the approved revenue target for the State,
Judiciary stood at N10,000:000.00 while the exseded revenue for the current year

is N 17.000-000.00k.

]

Therelore, I crave for your kind indulgence to the attached new (Revised) rates

for implementation with elfcet from st March, 1996

With kindest iegards,

ALH BALA AL SANDA
for CHIEF REGISTRAR.
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NEW COURTS FEES AND FINES CHARGEABLE FOR KANO STATE

0

]

10

JUDICIARYWITH EVFECT FROM [ st MARCH 1996,

NEW RATE
All summons for claims of recovery of goods,

money or landed property %

All summons for other reliefs including petitton for divorce  N50.00

Any other application whether interlocutory or

otherwise and or any order whatsoever. N50.00
___Sm'icc fees per kilometer, N 5.00
.‘S;-\'ic;i'cc‘s_ per day N50.00
Wil ness summons. N20.00

Fees for every copy of proceeding per 200 words or

parts thereo. | N25.00
Fees for inspection of court records N20.00
I‘ees for inspection ol land N 100.00
Fees for Certificate of divorce. N100.00

Appeal out of time N50.00
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12 Appeal out of ttime. N70.00
13 Issue of summons or distribution of Estate. NS0.00
4 Wit of possession form | & |5 N 10000

(5 All cheques Exchange Deposit Processing and Auction sales 5%
16 Affidavit of means on all applications {01 bail ncluding form 18

N50.00
[7  Petiion and complam to offices of Hon, CI, Hon, CF and others

NSO Q0

18  Alldavit of all category N50.00

19 Declaration of Age ' N5O.00



KANO STATE HIGH COURT CIVIL PROCEDURE
(AMMENDMENT EMCT 1994)

FIRSTSCHEDULE

FEES PAYABLE AND ALLOWANCES TO WITANLESS IN THE HIGH
COURT:
PART 1: FEES PAYABLE

FEES PAYABLE IN THE HIGH COURT ON
COMMENCEMENT OF CAUSES OR MATTERS
(ORDER 54, RULE 1)

l. CALUSES OR MATTERS FEES

(a)  From the recovery of the sum from N 10,000
to N5O,000 12%

(h) From N50.000 and above 5%

)

FQR__POSSESSION OF PROPERTY AS BETWEEN
LAND LORD AND TENANT:

(a)  Where the annual rent or value does not

exceed N25,000 00 159

(b)  Where it exceed N25.000.00 per N1.000.00

o1 part thereof 5%
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FORA DECLARATION OF TITLE ON LAND AND POSSESSION
OF  LAND OTHER THANAS BETWEEN LAND LORD AND
TENANT:

(a) Per N2.000 or part thercof the annual rent

or value [5%

(b)  Where no annual rent or value can be specified

N3.000.00

(¢)  Maximum fees NS5.000.00
FOR POSSESSION OF PROPERTY (OTHER THAN AS

BEITWEEN LAND LORD AND TENANT AND OTHER THAN
LAND) AS UNDERITERN? 1T ON THE SUM CLAIMED IN
LIEU OF PROPERTY, 5%

FFor the administition of the property of a deccased persons where there is

no dispute regarding succession or distribution.

(a)  Where the gross value of the property decs nof

exceed N1,000.000 10%

r

(b) Where it exceed N1,000.00 Tor every N2,000.00 10%

{¢c)  Where no value can be specified/maximum fce.

NS5.000.00

For the admmistration of the property of persons of unsound mind:



_ . o
Same as under term 5 10%

For the determimation of a question relating to the distribution of or the
succession (o the property ol a deceased person. or to a trust whether the

person who created the same is dead or alive, 10%

(a)  Where the gross value of the property of the deceased or the

property under trust does not exceed N1.000.00 10%

(b)  Where it exceed N1.000.00 per N2,000.00 or part thereol
10%
(¢)  Maximum N3w.00
FFor any other relicf or assistance not specifically provided for
N250.00

NOTES ONITERM 1 T0O 8:

(a) Iterm |: Save where the claim is for an account to be taken. the sum

claimed as debt or damage shall be specilied.

(b)  Trem 3 The annual rent or value to be specificd <hall be that which
1s payable under the lease granted to the tenant sued or the lease
last granted to any person before the bringing of 1 acuon. which
ever be the greater, I it is something other than money, whether

wholly or 1 part, its nature and annual value shall be specified.

() Tem 4 (1) Note (b) shall apply to Item 4: (i) 1f se 'ease was over

granted i writing no annual rent or value shali be specified



(d)

(¢)

(h

253

Item 6: and 7 1f the gross value of the property has not been

estimated. no value shali be speeified,

Item 8: (1) Note (d) shall be apply. (i1) ltem 8 covers claims

(other than claims by creditors) alTecting trustics, excutors,

administors. heirs, legatees, or other beneficraries as betweenn

any of the aforesaid, but 1l no question is raised regarding to the

construction of a deed or will. or distribution or succession, the

court may order the fee to be reckoncd under ttem 1 or 5 and any
exceed charged to be relunded.

GENERAL:

(1) I the annual rent or value or the gross value ol property was
under-stated. the court may order the balance of the fee
chargeable to be pmd and 1 1t was understated knowingly,
or neghgently the court may also order a sum cqual to such
to be paid as a penalty, In erther case the court may diect
that the proceeding shall not continue untifl the balance and
if an annual rent or value or gross value was state. where 1t

should not have been.

(1) 1fa flat fee was paid because as annual 1ent or value or gross
'
alue could be stated, the court may where the value is small
or the tume taken short. order appottion of the Iee to be
refunded but to that balance left shall not fall below

N50.00,

(111)  Where two o morte claime arc jom hiehest fee, under any
relevant item shall be charged and m addition three fifth of

the fee under any other provided that ™6.00 only shall be
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the fee under any other provided that NO.OO only shall be

charged on a clamm for  mpunction joined to any other

claimm.

(1v) A set oT or counter-claim shall be charged as if an action
therelore were taken.

(v) If before the hearing begins the claims are admitted or

settled. the court may order one half of the fees charged item

1 t0 210 be relunded.

(v} Where a case s adjourned through a party’s fault, such party may
be ordered (o pay one half of the fees charged under item 1o 9

before the case is set down agan,

(vit)  Paragraph (vi) shall apply to the setting down ol a case which was
struck out or to the responding of the casc i whici judgement was given
by default, including judement in case in the undetfended hist where no

notice or defence was filed in time.

MATRIMUONIAL CASES

9. ot only petition ( other than alimony) N200.00
10 For the first pegtion N50.00
Il.  [Forany subsequent fettllum N50.00
2. Fora petition for alimony N200.00
13, Forthe registrar s Certificate N 100.00
8 For any application for dectece a abuohre N 100.00

15.  For setting down the case for hearing N100.00
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LEGITIMACY CASE:

16, Forthe petition
17.  Foraseal decree or copy thereof

PROBATE ADMINISTRATION

18 On drawing up on administtation decree

19 On drawing up order as further consideration
where the property admimister exceed N 1.000

20.  On filing an apphication for probate or admin.

21 On filing oath or executor or adininistrator

22, On taking justification of sureties for cach surety.

23 On filling administration bond
24, Onentering a cavent
25, Onevery warning to a cayont

26, On probate or letters of or order for

administ ation where the value o ic property

affected v the grant or order

a. Joes not exeeed N 10000
b I ceed N10O.0O but not 1 1#).00
C. For cach additional ™10 pant thereof

Foraresea' v -grant so as to brimg it i o

force n no thern Nigena: a fee resealing,
 ;

under tten 26 on tic valve ol the property

i Northe r Nigeria affected by the rescaling

On invertory takes by a court officer;

a. FFor the first hour or part thereof

b. For every subsequent loan or part thercof

N200 .60

N100.00

N200.00

N150.00
N100.00
N (0000
N 100.00
N100.00
N200 00

N200.00

I ”ll,-o
0%
0%

10%

10%

N 100.00
N 100,00
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On application to seck index to grant of will

or Lo inspect a grant o will

On deposit or will [or safe cuttency

APPLICATION, AFFIDAVIT, JUDGEMENT

ORDERS, SECURITY BONDS, WARRANTS
AND WRITS

On application or wanant to detine a ship

On application for a writs of habeas carpus

On filimg any motion

Onhimg any

a. Il alone

b. each annexture to the motion

a. On lilimg g n affidavit

b. Affidavit and Declaration

Oun (illing a security bond

On filing any other paper

On justification of sureties for cach surety

For the issue of warrant to detain on absconding
¢

defendant or a ship.

FFor the drawing up of any order or judgement

For a special interpreter or a language not in

common use per day or part thercof, as the cont

may oider but not exceeding

For an imquiry by a court Officer where so ordered

for each sitting

N 10000

N200.00

N2.000.00
N2,200.00

N{50.00

N150.00
N20.00
IN50.00
N50.00
N 100,00
N50.00

N30O.00

N2.000.00

MNOOO. 00

N 000

N100.00
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44.

46,
47.

49,

50,

h

N
!‘\)

54

157

IFor an account taken by a court officer where

so ordered per N 10000 or part thereof found to

have been received. N20 00

For an account taken by court officer where

so videred per N100.00 or part thereofl found

to been received.

For taking down a person’s statement where so

ordered as the court may direct bul not exceeding N50.00
For searching the archives for each day N200.00
For drawig up a bill of cost where so directed per

folio of 72 words N20.00
Fortaxing costs where so oude ped per N10.00

or part thereol N50.00

For prepating a copy or a photo copy where

authoriscd per polio of 72 words NSO.00
For every subpoena N 100,00
On commission to give evidence N50.00
On commission to take evidence N50.00
(a)  Within the jurisdiction of the court : N50.00

(b)  Outside the jurisdiction of the court but

within the Federation N100.00
{c)  Outside the Federation of Nigeria as the con !

may order but not exceeding. N200.00
For attesting the execution or signature of an
instiument not otherwise provided for N100.00
For swearing an affidavit or making

a declaration ( other than under section 2)
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58.

59

6O

64,

257

of the sales by action or the marriage act or

ong requited by the regulation of a Government
Department) per deponent.

Iror making any paper :1111:c.\cd to an affidavit

or declaration

I'or sealing any document not i a proceeding cach
For certifying a copy as a tiue copy per polio of 72
words or part thereol

FFor payment into court except when ordered by

the court or proceeds of execution

a. Not exceedmg N100 per N20 or part thereof
b. Exceeding N100.00 or part thereof

On appointment of a commissioner to adimimster
-Qaths and take declaration ( not being a Govt. OIF)
For sealing a letier of request

On nansfer of a foreign judgement

For certilicate of service reign process

( where not disallowed by convention)

On every petition to .lhc chiel Judge o1 a Judge or
Chiel Registrar ( not being an application otherwise
provided for) unless ordered by a judge or the

chail Registrar.

For the service of any document or process mitial fee

plus the following transport rates:

a. 10 within a kilometer from the coun
b. I bevong one Kilometer
I For the first kilometer
i FFor cach subsequent kilometer fion

the court

NS0.00

N20.00

N200.00

N100.00

N2.000.00
N 10000

N1.000.00

N35.000.00

“N50.00

N5 00
N 100,00

NS50.00

N50 .00
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NOTES:
Where a service is rendered by a person who is not officer of the coutt ofin the
service of the Government or of a Local Government o1 a aibunal. the court may
direct that the fee be paid for such service out of the 1o cenue to the person who
has rendered the service.
For the performing of any other duty not herein expressly provided for. the

officer may recerve a such fee as the court may allow,

TRANSFER OF CASES:

65.  Onan application to transfer a civil case before the
High court from one judge (o anotlier.or o a district
or Area court, where tha apphceation is allowed 1o be made

oraily at the hearing of the case. N 100.00

66.  Onan order vanslerring a civit case before thie High

court from one judge to anotiter, or to a district or arca

court, where the order 1s made on the application

of a party. N 100.00
67, Onan application to the Chiel Judge or a Judge to

transler a vl case ftom or distiiet contd to anat!

withim the same district N 100 00

68, Onan order transferting a civil case from one district
court to another court or the Thigh court or from one
magisitate to another within the same district where the
order is made on the application or a party, the diticrence
between the fee paid from instituting the case i the district

cout or arca court and the fee which would have been
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charged had the case been instituted in the High coumrt in

the finst mstance or N30.00 which ever be the greatest.,

ALLOWANCES TO WITNESSESS:

a.

b.

Persons earning N5.000 per annum and above
N2,000 per annum and less than N5,000

N 1,000 per annum and less than N2,000
N500 per annum and less than N 1,000

N300 per annum and less than N500

3 less than N300

TRANSPORT ALLOWANCES

The following transport allowances shall be considered:

a.

NOTES:

The travelling expenses of witiiessess shall be allowed according to the same

Transport by party

reasonably and actually paid.

No allowances shall be made to an officer of the public scivice who is summoned

N 100 .00

N100.00
N75.00
N50.00
N30.00
N225.00
N20.00

N5.00

as a witness by the slate or by any department of Government. All other causes

shall be costs and travelling expenses as if not in the public service. fees, cost

and expenses payable to an officer in the public service shall be pmd into revenue

unless otherwise ordered.

ORDER XIT RULE 4

L. On the issue if every writ of interun attachinent:-

.

Where the amount in dispute does not
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exceed N50,000,00 N200.00
b. Where the amount in dispute
exceed N50.000.00 N500.00

On the issue of every write of execution,

* where tha amount of the judgement debt, or the

value of the property to be recovered, or the sum

of such amount and value

a. Does not exceed N5,000.00 N100.00
b. Exceeds N5.000 but not N20,000 N200.00
G Exceeds N20,000 but not N50,000 N300.00
d. Exceeds NS5O 000

For execution of every writ

a For not more than N2.000.00 N 100.00
b, For more than N2.000.00 N200.00
For the man in possession per day N100.00

SherifT's expenses of .salcd where the propeity

sold produces:-

a. N50.,000.00 or less ‘ 10%
b. More than N100.000.00 8%
c.  Less than N100,000.00 5%



