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PREFACE
A.V. Dicey, a renowned. writer on Constitutional

Law and the Conflict of Laws, was reported in a

moment of exasperation to have remarked: "What

a queer thing life is... Why should I ever have

become involved in this Conflict of Laws",

I admit that there were occasions when I have

fallen into this depressive depth., Writing on

the conflict of laws is never easy. One is faced

with conflicting point of views, Jjudical decisions,

and massive write ups, One has to agree with

Judge Cardozo that; "it is one of the most baffling

subjects of legal Science"”, These difficulties

have in many instances created confusion. The

most intellectually impeccable Jjudges were known

to have made mistikes out of context with their

performance in other areas of the law, This type

of situation Jjustifies another of Judge Cardozos

statement that the average judge when confronted

with the problem is completely lost and like a
drewning pan is bound to grasp at straws. Unlike

other areas of the law, the problem of research

is not lack of materials but their unmanageable

quantity. The task of«collation, analysis, and
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reconciliation is quite an enormous one, because
of the division on academic point of views.
Furthermore because of the atteupt at citing
Judicial decisions to supoort, academic
doctrines, all sort of principles are related
to Jjudicial opinions whether or not such doctrines
were percieved or expressed in the decicions.
The result at timeg, is that decisione are

inadvertantly disfigured and mis-represented.
Researching the present topic is therefore like
an z.temptat seperating the grain from the

chaff distinguishing academic illusicns from
practical realities, I did Jjust thrt by
confining myself to what the courts have done

and said, while at the same time contented

with the fact that completely academic views

are at times relevant in understanding some
aspects of the law, and reflecting that fact
wherever appropriate, The jungle of academic
opinion in the conflict of laws is an interesting
garden, but the untended outgrowths makes it
quite difficult for the ordinary legal mind to
enjoy its fraggance.The journey into that

jungle is always a rewarding exercise in discovery

of a unique area of law, There is always the

satisfaction of an experience of a special
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perspective to Jurisprudence. As observers
have stated, it is the fugal misic of Law,
The sparkling kaliedscopic mirror of human
life under the extraordinary, and at times
quaint angles at which different legal systems
view it. '

I have in this research, elaborated,
comparatively Jjudicial practices in England,
Australia, Nigeria and America towards. the
solution of various issues in tort proceedings in
the conflict of laws, I adopted a critical
approach because the aim is to expose the
defects in the Nigerian law and recommend the

most viable alternatives as replacements,

I acknowledge, with sincere pratitude
a great debt to my esteemed supervicsor,
Professor Mohammed Imam, for going out of his
way both academically and administretively
to help me achieve mv objective., I am also

grateful to Dr. K. 9. Chu-kk‘l. Mr. Arshad MC“.
Dr. Musa Yakubu, Alhaji Baba Shani, Dr., Ignatius

Ayua, 'Mr, Nuhu Jamo, Mr. Sani Sukola and numerous other
academic staff of the faculty of law A.B,U. Zaria

for their help especially in my most difficult

periods.
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ABSTRACT

Torts in the Conflict of Laws has assuned
an inportant position all over the world in recent
times because of the rate of increase in
I nteraction between peoples of different |egal
systens, brought about by technol ogi cal devel op-
ments. |In sone countries, the rules towards
the solution of the issue have changed to take
care of emerging problens created by the inadequacy
of past rules in providing for them However,
choice of law rules in commonweal th countri es,
including N geria is not sophisticated enough
to solve the problens of conflict of tort cases
in contenporary tines. The approaches of the
courts in Commonweal th countries have not only
renai ned rigid, conservative and absurd, but

have created an atnosphere for hibernating unfair

and absurd deci sions. American courts, in
contrast, have shown their readi ness to change
their attitudes in tune with the requirenents
of society. This work is therefore,a study

of conparative | egal approaches, as well as
judicial principles. It highlights the three
nost prom nent choi ce of | aw approaches in the
Engli sh speaking world; the Rule in Phillips

V. Eyre, the lex loci delicti approach and the

proper |aw of the tort approach, as they affect

various issues in a tort proceedings in the

Conflict of Laws.
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The research is composed of eight man chapters,
each touching on major issues in tort proceedings in
the Conflict of Laws and the mode of resolution
adopted in the Four countries under study, viz:

England, Australia, America and Nigeria.

Chapter One  deals with the preliminary
issue of establishing the jurisdiction of the court
over the subject-matter and the parties. Under the
Chapter, rules of jurisdiction in the Four Countries
have been examined.

Chapter two deals with the issue of classification

under it, the importance of classification of rules of
law and the subject-matter

Chapter three contains an examination of the
various ways evolved for the determination of the

place of tort, and the importance attached to it.

Chapter Four gives an insight into the mode
of determination of the proper plaintiff and the proper
defendant to the proceeding.

Chapter Five is the Kernel of the research,
it contains a discussion of the three choice of
the law approaches in England, Australia and Nigeria,
and their practical application by the courts of those
countries.
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Chapter six examines the relevance, and
difficulties pertaining the necessity to invoice
public policy reasons for purposes of excluding

foreign law from applying.

Chapter seven examines the recognised defences
available to the defendant under the three choice of

law approaches.

Chapter eight deals with the twin issues of

determining remoteness of damage, and the assessment

of damages.

Chapter nine is the concluding chapter in which
major problem areas have been re-appraised, and suggestions

made for reforming the Nigeria law.
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INTRODUCTION

L

The realm of the Conflict of Laws

is a dismal swamp filled with

quaking quagmires, inhabited by

learned but eccentric profescors

who theorise about mysterious

matters in a strange but incomprehensible
Jargons The ordinary court or lawyer

1s guite lost when enpulfed and entangled
in it. .

- Prosser, velectad Topica

on the Law 01 Tortsti1953).

The term "tort" in a loose sense refer to a

¢ivil wrong, other than a breach of contract, which
the court will redress by an award of damages.1
The law of torts serves the purpose of édjusting
economic¢ interests and other interests. It was
aptly discribed as an instrument of distributive
rather than retributive justice.2 The aim of
the law of torts in the Conflict of Laws is the
same as its application to domestic cases.

The law of tort has a spe@ecial place in the
conflict of laws because of the basic necessity
of ensuring that parties to tort proceedings
containing elements of Foreign law have their
claims not only determined but disposed ¢f according
te rules of law applicable to the isszue, including
any appropriate foreign law which relates to it.
The law of tort came to acquire its present

importance largely due to the rise in the level of

1. Gee Blening, F.07 Ths Taw of Torta Sth Pi, P.q (1977)
s R T S S, g Y I :
<o S??gﬁaillq, JfH.C. The Conflict of Laus 3rd Bl. P. 302,
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prespures of new technology early this century.

The twentieth century witnessed the conquest of
natural barriers throush the eveolution of safer

and faster means of trangportation and comuuni-
eation. The conquest of the environmeant facilitated
mass intergction of people from different countries.
The division of the world into independent territories
parochially oriented towards the acceptance of the
territoriality of norms was renderay;absurd through
technological innovations. Recognition and acceptance
of the applicability of foreign rules in certain
situationg, was further accentuated by the high

level of trade, travel ani communication, This hag
resulted in the increase of factors, gects and
omissions congstituting torts, anl an expansion

in the number of tort claims nct bagsed on the

law of the forum.

A renowned writer has presented the
various perspectives umler which the law of tort

1
is repregented in the contfliet of laws?l

bt
Dangerous drugs can cause babies tg/born without
armg and legs thousandsgs of miles from the
laboratory where the drugs where made; drinks

(with or without snails) is sold all over the world;

1« See Morris, J.H.U. Op. Cit. P, 303,
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unfair competition is no longer confined to a
single country; every year vehicles from
neighbouring countries visit Nigeria and
accidents occur; some affluential Nigerian homes
receive programmes from all over ithe world

with the aid of personal satellites stations;
The Natioral Television network service broad-
cast the same prorramres all over the states;
poisoned food can be sent from one state to
another by post or through commerce; libel may
be published all over the states; Fire can be
started in one state to distroy farmlands in
another. 1In all such situations it ies quite
easy for the country in which the case is
instituted to apply its own domestic law to the
issue without any regard to the interest or
relation a foreign rystem of law may have on
the issue. However, as Cheshire pointed out,1
the adoption of this policy of indifference,
thoupgh common enough in other ages, is imprac-
ticable in the modern civiliZzed world, and nations
have since found that they cannot afford to dis-
regard foreign rules of law by shel tering behind

the principle of territorial sovereignty, merely

1. Sea Cheshilrgy CoeCopPrivets Tnlemationsl Taw 9th

I;:‘i_') _:’SQ 3._ .

(1974)
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because the foreign law happens to be at variance
with their own territorial or internal system of
law, The iden,therafore,of an internatjonal
body of rules to govern the mode of choosing
the applicable law in canes dealing with
conflict of tort laws starts from the
Conception that the proper foreipgn law should
govern foreign cases, and involves the
recognition of the idea of federation; the
concept of unity in diversity in employing the
provisions of different 1egallfystems as guldes
in dealing with tortﬂbs lssues,

N;gerian law, like the laws of other
Commonwealth countries,is tied down to English
Law, with regard to the manner of resolving
conflict of laws issues. English decisions
have maintained endemic paternalistic¢ relation
to the laws of most commonwealth countries
including Nigeria and Australia.z Claims for
tort in the conflict of laws under the Nigerian
law,therefore, follows the common law pattern.
They include claims based on assauljbtrespass,
conversion, nuisance, defamation, breach of

statutory duties, damage to mines, land and

1.39ee Yntena He,"The Obiective of Private Inter-
national Law" in(1957) 35 Can B,R, 721.

2. See Jill Contrill, "An end to Slavishness:
A note on Alll V, Okulaja®" in(1973) J.A,L. 247.
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economic trees, Admiralty dwmugcg’negligence,
detinue}deciet and passing-off, malicious
prosecution and enticement and hnrbuurlng.1

The Nigerian conflict rules may not however apply
to tort related wrongs based on customery laws,
as there are statutory rules providing for the
resolutior of such conflicts.2 wWhere the tort
claim is based on a federal statute enforced
within the federation the conflict rules will
not apply. if the issue involves an internal
interstate coni‘lict.3 They will alsc not apply

to claims covered by international treaties

L

which are part of Nigerian law, In international

conflicts, conflict rules will have no application
to the so called "local actions" such as tress-
pass to land, damage to land, mines,buildings

and economic trees, This is mainly due to

5

Jjurisdictional considerations, In the inter-

state context however, conflict rules apply

to these clnims.6

1.8ee Agbede I, Doy "Conflict of Tort Lawe in Nigeria:
An analysis of the rule in Benson V. Ashiru"
in (1972) 6 N.L.J. 103,

2. See The High Court laws. Cap 49 laws of Northern
Nigeria Cap., 61 laws of Eastern Nigeria; Cap.60
Laws of Western Nigeria and the interpretation
Act (cap 89)1964 L.F.N, & L, '

3. See Benson Y, Ashiru(2967) M.M.L.R 363,

i« See the carriage by Air Act(1955-58)Laws of the
Fed. and Lagos, Vol, XI part I, See also Rule
26 of Dicey and Morris Conflict of Laws,
8th Ed. P. 210, .
5. See Cheshire, op. cit. P. 98, Morris Op. Cit.P.75

6. See the Sheriff and Civil Process Act(1958)
Cap. 189 85.104-112,
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Cheice of law rules with regoard to the
resolution of conflict of tort issues in Nigeria
also follows the common law pattern, and Enplish
law has furnisled the basic foundation in that regar'd.1
In England itself, the development of this aspect
of the law-has been quite slow and at times stagnant.
The House of Lords,which remains the source of
motivation and medel of change in the legal
structures of commonwealth countries has maintained
its traditional conservatism by sticking to rules
which were proved both logically and practically
defective throuzh almost a century of academic
and judicial criticisms, 1In this way, the "double
actionability” choice of law rule formulated in
the mid-nineteenth century,2 wiien the world was
Jess complex and courts were territorially oriented
in character, came to survive the onslaught of

scientific achievement and jurisprudential creativity.

1, The retension and recourse to English law by the
Nigerian law is for example ensured through
various legestlations. See S.28 interpretation
Act (196l); S.28, High Court Law, Laws of
Northern Nigeriai1963;; 5.15 High Court laws,
(Eastern Nigeria(1963); S.3 High Court Law
(Western Nigeria) 1959),

2. The rule was articulated as a choice of law
princéple by Willes J. in Phillips V Eyre(1870)
LIR. QOBl I.

3. The most radical attack came from Dr., J.H.C,
Morris when he formulatsd a revolutionery new
doctrine to serve contemporary problems by way
of the famous "proper law of the tort" doctrine,
See Morris, "The gg:per law of the tort®™ in(1951)

6l Harv, L, Rev,

3
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A renowncs commentator on the conflict of laws

noted the failure of the House of Lords to motivate

its Jurisprudential dependants, when he stated:
For years of acceleratineg life and
increasing complexity, lawyers in the
¢ommonwealth,..,.have awaited an
opportunity for the House of Lords to
restate choice of law principles in
torts capable of measuring up to the
problems of the second half of the
twentieth century."

¥hile the attitude of the Enrlish law may
have very little negative impact in a unified .
legal system like England, the rules created
confusion and were proved unsuitoble to the
circumstances of Federated countries whexe each
state 1s consldered as an independent legal system,
egpecially Canada, Australia and Migeria, This is
further compounded by the apparent lack of strong
independent legal initiative by the courts of these
countries,

In contrast, Americds strides in that direction
is quite enviable., The independence and decisive-
ness shown by the American courts in changing
from ghsolete rules in favour pf tew ideas 1s un-
equalled in the world, At the moment, through
their recently acquired cholce of law épproach&ﬁ
influenced by "the proper law of the tort“2
doctrine, they are developing better and sop-

histicated means of estimation of the most:

1. Craveson,®Towards a modern applicable law of torts*
in (1969)85 L.Q.R. 505, The opportunity came the
very year Qraveson wrote his Essay. In Boys V.

Chaplin(1969) 3 W,L.R. 322, the House of Lords
stuck to the former principles,.

2. 3ee Yorris J.0. “"The pr e
6‘ H&w«; le Rev, 881 .P oper 1“'“ Of the twh (1951 )

I
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appreopriate law to govern particnlar iscues in tort
in the coufllel of laws. Coue law Literature {no
that repgard io still growine, and an appraisal
seems to indicate the overwhelming advantages

of the approach., Most of the American decisions
are based on interstate conflicts, which is

accounted for by the amoint of autonomy enjoyed by

the states under the American constitution. The
most impertunt difference however in the mode of
resolution between internal conf{lictr and
international conflicts can be discerned 1Fr0m the
pervasive influence of the American constitution.
The independence of the states towards each other

is reasonably truncated by constituticonal provisions
aimed at maintaining the natlonal identity of the |
American nation. For example, the full faith and
credit clause L sets forth the mesncure of respect
which each state must pgive to acls records and
decisions of sister states; the due process clau592
imposes limits beyond which a state may not extend
the jurisdicticn of its courts or the range of
application of its laws; the priviledges and

immunitiesclausg imposes I'imits upon the extent to

1, Article 1V, S,1 of the U.3. Constitution,
2. Under the 1l th Amendment of the U.S. Conatitution.
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which a state may discriminate against the citizens
of other states and; the equal protection clauso1
requires the states to give effect to the consti-
tution, statutes aﬁd treaties of the United States
and to the authoritative decisions of the Federal
Courts in areas of national law,

There is no equivglent provicions in the
Nigerian constitution, as there is no need for
them. Safeguards with repard to interstate
conflicts is catered for by the fact that Nigeria
has a unified Jjudicial structure with the €ourt
of Appeal and the Supreme Court as the Highest
Court in the 1and.2 Secondlx’on all matters
that may fall within the federal jurisdiction,
including tort claims, the whole federation is
looked at as a Unit.3 Thirdly, the states have
formed regional forums for purposes of ensuring
uniformity in rules commonly inherited from the
former rogions.h Furthermore, the country was

for the greater part of its independer.ce, governed

1. Under the 14th Amendment of the U.S. Censtitution,.

2. See S5S. 212, 213, & 220 of the Constitution
of the Federal Republic of Nigeria 1979.

3. See Benson V. Ashiru(Siipra); The Sheriff and
Civil Process Act(prrag.

L. The Northern States mostly amend their laws
after a consensus and due consultation with
each other.




xxxii

by the military, whick etultified the growkh

of divergent conflict rules by enchroaching on the
traditional rights of the statesin a federaltion
and by direct control of the stutes by the Federal
Government.1 Because of all these, Migeria is
spared the avalanche of conflict cases of the

type obtaining in America in the near future.

The aim of this work is to state the various
means adopted in England, Austroalia, Nigeria and
America, in resolving most issues prtaining the
tort proceedings in the conflict of laws.
Consequently, this will entail a study of three
choice of law principles or comparctive Bbasis,

viz: The principles in Phillips V. Fyre; the

lex loci delicti approach and; the prcper law

of the tort approach. The resolution of all other
issues is dependent on the m2thod adopted on the
major issue of choice of law. The only exception
in this regard is the issue of jurisdiction. The
inclusion of a chapter on Jjurisdiction is however
justified in that all proceedings have, as a
starting point, the establishment of the courts
Jjurisdiction over the action. Furthemore the rules
with regard to Jjurisdiction, though general in
character admit of some aspects which are peculiar

o Etorkts.

1. The militaryals in power in 19 out of the 28
years of independence, '
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Tﬂe Stugj‘has a comparative ard critical
framework. The aim is to show the defects and
advantages of the aforementicned choice of law
rules in their aspplication to the various isgues
forming part of the tort claim so thal suggestionsa
may be made for reforming the law or shaping

it up for purposes of removing the defects.

Chapter one aof the write up will examine
judicial jurisdiction in relation to the action,

parties, and in gsome cases subject matter,

Chaplter two will tackle the elusive subject
of elassification, and its practical importance

in the application of the three rules.

Chapter three deals with the issue of determining
the law area in which a tort 19 committed, through
various gpproachea adopted In the four countries under
study.

Chapter four examines the intricate issue
of determining the proper parties to the action
by examining the right of the plaintiff to
litigate as a plaintiff and the obligation of
the defendant to defend the action under the

three choice of law approaches.
¢

Chapter five will focus on the kernel of
the whole work -~ choice Af lawe Under the
. chapter, the requirements of the three choice of
law rules, amd their piactical agpplication in

the four jurisdictions will be examined.
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Chapter aix will deal with the issue of

exclusion of foreign law by way of invoking
public policy, in the application of t he three
choice of lzw appreoschesgs

| Chapt er seven will examine the deferces
available to the defendant under the three

choice of law approaches.

Chapter eight will concentrate on the twin
isgues of damage, amd assessment of damages in
the practical working of the three choice of

ldw approachesa.

Chapter nine, is a general conclusion,

under which major aspects of the study will be
re-appraised, and recommendations fwr reforming
the Nigerian law baged on the various findings

will be made,



CHAPTER ONE

JURISDICTION.

Jurisdiction generally refers to the power
and authority of the court to hear and determine
an issue upon which its decision 1is sought in a
case Involving at least one fereign element.

The rules regulating Jurisdiction of the
courts in a conflict of law case is usually
tlascsified as proce dural,i.e. the domestic law
of the forum governs, Consequently, statutory
enactments of the forum are in most cases the
dominant sources of the rules,

In this chapter, an attempt will be made |  .
to examine the various Jurisidictional rules |
appaiicable to a tort action in England, Australia,
America and Nigeria.

Generally, the power and authority of the
court over a tort involving elements of foreign
law may, among other things,'dEpend on two major
considerations; First is the enforceability of
any Jjudgement the court may render. The court

may decline jurisdiction where it has reason to
believe that its judgement might be in vain,
The second consideration is the detlenaant's
appearance before the court. The courts are in

most cases reluctant to assume jurisdiction where
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the defendant cannot be compelled to submit to the
jurisdiction of the court,

The English, Australian, and Miperian rules
with regard to Jurisdiction are in many respects
similar, This is mainly due to thie fact that
the common law had been the basis of their origin
and development, and the common law structure
has been generally maintained. There are some
divergences, however, with regard to some of the
rules and to some extent there has been development
of new doctrines on some aspects of the courts
jurisdiction. There are also some developments,
especially in Australia, America and Nigeria

reflecting the federzl nature of these countries,

Ianteruational and Interstate Considerations

In non-unified legal sysfems, the tendency
is to treat each constituent state as an autonomous
legal system, so that rules governing conflicts
between one state law and another would havg to
be developed. Consequently, even rules of juris-
diction have the tendency of treating a sister
state as a foreipgn Jurisdiction on the same
pedestal as an independer.i country. However, in
some instances the rules may differ in certain

respects between international and interstate conrlicts.1

v _--"-----.-'n. -

1 3z& Grevesen PHo "Problens of Private Inte atéénal law
cours

in ncn unitied legal systems"1G7}; Rec¥el des
149.
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The United Kingdom is in some respects looked
at as a single country, Nevertheless, as far as
the practical working of rules ol Jjurisdiction
in the conflict of laws is concerned, there is
a complete dem arcation between England and other
constituent parts of the United Kingdom e.,g. Scotland.

Generally, English law_considers any other
place outside England as a foreign legal system,
No attempt has been made to develop separate
Jurisidicticnal rules that may apply only to
Jjurisdictions within the United Kingdom. 1In that
respect the rules of Jurisdiction in Fngland is
uniform.1

The above, however, is not the case with the
other three countries. They are Federations in
the strict sense of the term , with reasonable
amount of legal automomy tolthe states. Each
state is treated as a foreiyn country fpr purboses
of the rules of Jurisdiction. 1In the same vein,
there are some differences in the rules governing

Jjurisdiction between interstate and international

conflicts.

In Australia, Dixon C.J. in Laurie V, Carrq}2,

restated the Jjurisdictional autonomy of the states

when he said:

1. See Horn V. North British RY(1878)R.1055;
Naftalin V., L.M.5, RY(1933) S.C,259.

2. (1958) C.L.R. 310 at 331,
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eees In questions of Jjuricdiction

each Australian state is to te

treatea as distinct and separate

country or law area,
Notwistanding the Commonwealth, rules of Jjurisdic-
tion apply in interstate conflicts in the same
wai:iney apply to international conflicts. However,
the states are expected to observe the provisions
of the Commonwealth Constitution, especially the
full faith and credit clquse .‘ Further,
under the Service and Execution of Frocess Act
1968 writ of summons is:ued out of or requiring
the defendant in any court within the Commonwealth
may be served on the defendant in any part of the
Commonwealth, This statute has lar reaching effect
as far as Jjurisdiction is concerned, 1t served
the purpose of destroying the state boundaries
in matters of service of the writ of summons,

While explaining this provision of the Act,

Davidson J. in Commissioner of Road Transport

V. Green Stayr Trading Co., stated:

The object of that legislation
(8ervice and Execution of

. Process Act) appears to have been
to treat the whole €ommonwealth Aas
one unit for purpose of service.2

1. See SS. 51 and 118 of the Commonwealth
Constitution.

2. (1936) 36 (N.S.w.)320 at 327.
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The Act is a federal legislation and it seemed to
have contradicted the various state statutes which
providedrules with regard tec service of processes
out of Jjurisidiction. The courts have however
come to interprete the situation as alternative
modes of service of process within the Commonwealth.

In Dowd V. Dowd, Philip J. statead:

The Federal Act introduced an
alternative method for valid
service out of Jurisdiction but
for service only in Australia,?

America on the other hand has the most liberal
federal set-up among the countries under consider-
ation in terms of the legal autonomy enjoyed by
the states, 1In consequence, the states are not
constrained in any way in regarding other states
as foreign Jurisdictions., Unlike Australia and
Nigeria, there is no federal statute to simplify
service of the writ of summons between states.2

Notwithstanding all these, there is one
significant limitation that has the capability

of forc;ng the states to differentiate between

interstate and international conflicts as far as

matter of Jjurisdiction is concerned. Because

1. (1946) st. R. Qd. 16 at 17,

2. Jee Jcoitm Be and Hay So, Conflict of Laws (1982)
F261. 5.2 of the Restatement, second defines
"state" as "a territorial unit wliih a distinct
general body of law",
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the question ¢f Jurisdiction has & constitutional
linkage, vin the due process clause, the full faith
and credit clause, and the priviledges immunity
and equal protection clauses of the United
States Constitution,1 it has served the purpose
of checking arbitrary exercise of jurisdiction
by the state courts, Some writers are, however,
of the view that the absence of such limitations
with regard to international cases does not mean
that rules of Jjurisdiction are different .
in an international conflict because,in general
terms, the court has to advise itself in a manner
as if it is dealing with an interstate conflict of
laws.2

In the case of Nigeria, the Federal Consti-
tution contains nothing in the nature of the
full faith and credit clause of the Australian pnd Americsn
Constitutionsor the due process and immunity -
clauses of the American Constitution, However,
the Sheriff and Civil Process Act prevides rules

for out of state service of writs within the country.>

1. See Home Insurance Company V. Dick, 281 U.S. 397
(1930}, Bradford Electric Co, V, Clapper 286 U.S,
145(1932), Crfield V, Carrvell & Fed, Cas 546
(1828) Kentucky Finance Corporation V. Paramount
Auto exchange corp. 262 U.S. LLL(19233,

2. BSee Scoles and Hay op.cit, Ibid-
3. Cap., 189, L.F,N & L. 1958 ed.




1.2

T
The Act i= a carbon copy of ﬁhe Australian Service
and Execution of Pfocess Act 1958, Like the
Australian law, it also provides that a writ of
summons 1ssued out of any state may be executed
in any part of Nigeria.1 The interpretation of it,
as in the case of the Australian statute, would
be that it provides an alternative mode of
service of Process for those states which already
have statutes providing for out of state service,
However, since the laws of Lagos and the Western
States do not have similar provisions, the Act

will apply there as exclusive rules of Jjurisdiction,

Personal Jurisdiction

Jurisdiction, as a means of establishing the
court’s right to hear and determine a case,
involves the act of givingnotice to the defendant,
of the caée against him through the service of a
writ of éummons. Judicial Jjurisdiction over |
defendants is therefore secured through the writ
which in traditional legal terms, began with the
concept of physical power, asserted by physically

bringing the defendant before the court.

1. S, 96(1)
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Though Jurisdictional rules in all the countries
under consideration had moved bevond the narrow
conception of the writ as an cxpression of the
cour®s physical power, the Writ still remains
the most important implement of subjection to

Jurisdiction.

Rules of Personal Jurisdiction in Enpland,

Australia & Nigeria,

In English, Australian, and Nigerian laws, the
common law rule has remained that the court has
Jurisdiction whenever the defendant can be'éerved
with a writ of summons within the forum., The
emphasis is on presence of the defendant within
the forum and service of the writ on him,1 In
that regard, even the most transient presence
of the defendant is enough to make him amenable
to the jurisdiction of the court, except where
he was fraudlently enticed for the purpose of
facilitating service of the Writ,

Statutory rules have provided exceptions to
the strict requirement of personal service of
the writ by providing for substituted service,

i.e, taking all necessary steps to bring the writ

1. Kansas City, Fort Scott & Memphis Ry. Co. V.,
Daughtry 138 U,S, 293(1891).
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to the defendants notice.' However, this is
allowed only where personial service could not
have been possible at law,

Where the defendant is a partnership the
statutes provide for service on any individual
partner who may be within the fcrum, and the writ
may be in the Partnership name.2

In the case of Corporations, presence within
Jurisdiction refers merely to the act of trans-
acting business within the forum or the incorpora-
tion of the company in the forum, The only
recognised mode of. service on the company is by
sending the writ by post to the registered
office of thne Company or by leaving it at the
office.3

Where a defendant was not within the forum at
the time when the writ was issued, the court-may
still have jurisdiction where by way of conduct

the
he submits himself tgrjurisdiction,e.g. where he

instructs his solicitor to accepnt service of the

1., England: Rules of the Supreme Court ord.65
r.ly Nigeria: Northern States liigh Court laws
Ord. 5.R.5 Australia: ‘‘ule:s of the Supreme
Court of Yictoria, Ord. 10 R.I.

2. England: Or. 81 R.,1: Nigeria Or. 5.R.S5.

3. See English Companies Act 1948 s, 437:
Nigerian Companies Yecree 1968 S,36;
Australia: Or, 13 R,1,
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writ or where he had started an action as a
plaintiff thereby giving *he couxt jurisdiction
to entertsin a counterclaim relaied to the
matter‘.1 '  | .
With regard to all these the English,
Australian & Nigerian rules of Jurisdiction

D
are similar.”

Rules of Personal Jurisdiction in America

In America too, presence of the defendant
within the forum as a means of moabing him amenable
te the Jurisdiction of the court is a very
important element in determininc the exercise of
the courts authority,

However, unlike in England, Australia ang
Nigeria, the Jurisdiction has some constitutional
linkages, to the extent that it has become more
acceptable for the courts themselves to sometimes
question the use of mere presence alone as a basis
for exercising judiciul Jurisdiction in all
si;uations.3 Notwithstanding this, the rule.

still remains that service of the writ of summons

1. England Or, 10 R.1: Nigeria Or. 5 R.3.

2. Both Australia and Nigoria derived their
jurisdiction rules from England. The rules
of the supreme court o7 England has therefore
been. the source of the rules adopted by the two
countries. _ -

3. 9ee Mcdonald V. Mabee 2!43 U.S, 90.(1917)
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within the forum is valid even thourh a non
resident defendant was only temporarily within

the state. In Grace V., Mcdrthur,1 service of

the writ in an aircraft passing over state was
upheld as valid., Like the position in England,
Australia and Nigeria, Jjurisdiction will not be
exercised where the defendant is frawdulenildy enticcd

into the state for purposes of serving on him the
b |

s

court procecses,

Viith regard to the jurisdiction of the court
over Partnerships and Corporations, the American
law is very much similar with the position in
the other countries we have concidered, and in
that regard very much affected by substantive
law concer)ts.3

Most states in America permit service of
the writ in the name of the partlners in cases
brought against Partnershivs., The law recognises
each partner as an agent of the firm, The writ
can alsc be served in the firm noane.

With regard to Corporations, once it is
incorporated in a state then it is spbjecf

to the Jjurisdiction of the courts of thatstate.
1. 170 F. Supp.jhi2{1959)
o See A.A.A.L. Creative Inc. V, Sovereign
* Holidays Ltd 76 111. App. J3d. 5“H(1§755.
3. See The Restatement, second, Conflict of
Laws S.LO(1971)
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tor‘tcommit'ted within L‘ju]:‘j_:‘,rli_(:'.,.ion;'1 vhere the
relief sought is against a prroen domiciled or
resident within the forun;ﬁ ‘here an injunction
is sought to order the p laintiff either to do

or refrain from doing anything within the
_.jur‘isdiction;3 and where the person out of
jurisdiction is a necesgary partyto a tort

action properly brought within the jurisdi.ctjnn.II
These are the only situations ~llowed by the gta-
tutes with rbgmfd to a tort action, An.order

for service of writ out of Jurisdiction is
completely discretionary,., Becuause a discretion
is an uruly horse. capablévqf been subjected

to the individuals whims and caprices, the courts
have been reluctant_to avail themsclves of that
pOwer.IngTho Hagan Farwell, L.J. delivering a'
Jjudgement in the English Qourt of Appeal,

expressed this reservation when he stated:

1. Englich Supreme Court Rules Ord, 11R.1(1§
Nigerian High Court rules(dastern States):
Ord.4.R.T. Australia: ¢grq.13 R.L,2

2. England: Order 11 r.1: Nigeria: Order L. r.1(b)
Australia: Or 13 r.5.

3. England: Ord. 11 r.91(1)(b);ligerioazord.d; r.?
Yg) Australia: Or 13 r. 7.

Y. English Ord. 11 r, 1{1); tigeria; Ord, i}, r, 1
(h) Australia: .d 13 r, 6, : :
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It becomes a very secrious guestion
and ought always to br conridered

a very serious nuestion whether Lhis
court ousht to put a foreigner who
owes no allegiance here, to the
inconvenience and annoyance of being
brought to contest his rifjht in this
country and for one,[say mrost distinctly
that T think this court ought to be
exceedingly careful before it allows
a writ to be served out of the
jurisdiction.q

The learned Jjustice went on to lay down that where
there is any doubt with resard to the construction
of such statutes, the doubt is to be resolved
in favour of the defendant, and, secondly, full
and fair disclosure should be made to the court
in view of the fact that the aorlication is
generally made g_)&_m‘_t_g.z

Under American law, too, the courts have
discretionary powers to order service of process
out of Jurisdiction ih both internaticnal and
interstate situations. Statutory provisions have
been made in most states giving powexr to the
courts to litigate claims against persons out
of the state. These legislations areyhowever,
subjected to constitutional tests through the due
process and full faith and credit cldauses of the

American Constitution with regard to interstate

1. (1908) A.C, 189 at 201,
2. 1Ibid at 200,
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cases, It has been submitted, howover, that the
absence of such constitutionnl caferunrds over
international cases does not necessarily mean
that the courts can act with reckless abandon
in claiming Jjurisdiction. The practice is
for the courts to adopt the nowme attitude as if
they are deciding over an interstate conflict.1
Even where the court may have had jurisdiction,
it has to fnll under one of the two ltases of
discretionary Jjurisdiction that haw been ac&epted
throughout the United States, These are’
persistant personal relationchip of the defendant
with the forum,or activities within or naving

|
effect within the forum.,®

Limitation On Jurirdiction

There are two dectrines developed by the
courts in the four countries under which the
courts decline jurisdiction even where by the
strict rules of jurisdiction they have the power
to hear the case, The two are mainly the courts
reaction to the difficulties tlicrt mey emanate from

a strict observance of the "Lransient" rule

1. See Schisly V. Westernholz(1870) L.R. 6 Q,B155

2. Sece Scoles and Hay op. cit. p.262. See also
ss.24,28,32, & 33 oTp‘ﬂ_Trne estatenent Second,
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of Jjurisdiction wherel'y a mere vicitor to the
cewntry will be held subject to juricsdiction.

They gerve the purpose of preventing the plain-

tiff from abusing his relational advantares through

forum shopping.

Althoupgh the two serve similir purposes in
the conflict of laws, they are of different
origins and remain so in practice. The two

doctrines are Lis alibi pendens ond forum non

Conveniens.

1.4.2 Lis Alibi Pendens

Lis alibi pendens is the prevailing doctrine

for declining jurisdiction in England, Australia

and Nigeria, It is designed to pive power to the

court to stay proceedings before it or restrain

a foreign proceeding by way of an injunction in
situations where two actions are brourht by the

same plaintiff in more than one forum. The reasons

for these are many, For exumplo)where he does

that to harass the defendant or even out of a legitimate
desire to have his case tried under & more favour-

able forum or law, or where ne fiids the property

of the defendant he may wish to levy,
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The déctrine is a complet~ly Common Law
doctrine adopted In Nigeriv and Austra]ia.1
Initially the English courts were reluctint to
order a stay unless tha continuance of the
action would work an injustice becouse it will
he "oppressive or vexatims" to the defendant,
or it will be an abuse of the process of the
court, and it will not cause an injustice
¢ the plaintiff.2 This requiresrent came to
be interpreted more flexibly to the extent that

in Meshanon V. Hocware Glasas Co. le.3 the tlouse

of Lords ordered a stay in 1 cnse believed by

writers rniot to be a case for Lic 21iYi nendens

at a'll.l‘L In the cose, the plainti £, a Scotlsman
resident in Scotland was injurcd in an accident
in o factory in Scotland ow ned by his employers
Company registered in EZngland. On the advice of
his soliciters, he brought hic acticrn in Bngland
because it was believed that he will get a higher

damage and that proceedinss in Scotland may take a

1. Australia and Niperia were coloniced by Britain,

2. Seze St, Pierre V. South American Stores Ltd(1936)
1 K.B. 302 See also the Atlanlle Elar, where
the propesition was interpreted nore flexibly
(197E) AC 36,

3. (1978) a.c. 792,

l,.See Morris J.CoThe €onflict of lpows 3rd Ed. p.93.

(19au)'
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longer time to conclude, llowover, il was proved
by way of evidence that the comnarative costs
and inconvenicnce will be grecter in lnglond
than if the trial tokes nlaee in Scotland. The
Hourne of Lords unanimously ordered a stay of
proceedings in the English action. lord Diplock
stated two propositions for staying asction:

In order te Justify a stay, two

condi tions muct be saticfied one

pusitive and the other negratives

(a) the defendant murt satisfy tne

court that there is znoether forum to

whose jurisdiction he ic arenable

‘in which Justice can br docne between

“the parties at substantinily less in

converliotien und (b) the stny must not

cdeprive the plaintif? of o legitimote

personal or Juridicul advintage which

+ould be available %o hir if he Invoked

the juricdiclion of e Loplish court.?

The Australian Hich ¢ourt bes sdopted the
-3

doctrine as part of the laws fvherited from npgland,©
Thers nro two luportant differ.nces;however, First,
there is no Australiasn decircion (bot tends towards
accepting the much more libaral attitude of the
House of Lords in the HMegshannon coce, Secondly,
the Australian courts have of recont adopted the

American doctrine of forwn non corvenien® in

deciding upon iccues over which lic =1ibi pendens

1. (1978) AC 792 at 812 A - B,

2. See Cluther fevelopment PTY 1.td, V. Marion
Power onoveld Go lnc. & or(1973) 2 NSWLR 173,
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1
may well apply.

Lis alibi pendens has never heen part of

American lawe. This may b~ brconse the courts

have adopted forum non conveniefns as a much

certain and satisfactory doctrine,

In Nigeria, lis alibi nondeoue js port of

rules of jurisdiction. Unlike in Australia, however,
there is paugity of judicial decisicrs on the
matter especinlly with rerard o torta. In

Lo |
Enwonwu V, Enwonwu,” a case re'oting to

matrimonial proceedings, the Laros Pigh Court
stayed the proceedingsbefors it on the ground of
inconvenicnce because an astion wgg yending n
the High Court of the EZastera stite on the same
issue., In two other cases do~linr vith contract,
the Supreme Court unequivoc+-lly accepted the

decisimof the House of Lo~ in the Atlantice Ef:E'B

Forum Non Conveniens
— — — —

Forum non Conveniens m2anc that the court is

not the convenient forum to hear the matter,

It was developed by the Americoan courts for the

1. See GClasson V. Scott(1973) A.L.R. 370
2. {(1962) 2 ALL NLR, 239,
3

. See Sonaar{Nig)Ltd v, Pa@tenrederi (1985)
3 N.W.L.R., 135: U BN Line V, Allled Trading
Lo. =uit NoFCA/K123(193)).
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same reason the English Courts develcoped lis alibi
pendens, namely, to avoid hardchip on the
defendant and on the court tnat can result from
undue forum shopping, which was encouraged by
accepted concepts in establishing jurisdiction
through the mere presence of the defencdant,

While constitutional limitations through
the full faith and credit and the due
process clauses seem to reviuce the descre-
tionary tendencies of the Arericon courts, with
regard to personal jurisdiction, they are
convinced that where the required threshold of
constituti nal requirement ic ecatiefied, there
may still exist, circumstan~es in which the
defendant will suffer hardshaip on¢ inconvenience
if the case is not tried GISQwhere.1 Consequently,

the doctrine of forum non converiens was adopted

by them as a basis for the court to exercise its
descretion to remit the parties for trial in
another availatle forum, In that regard they
have tried to lay down a well defined standard
to preserve the doctrine from the abuses of

arbitrary exercise of descretion,

1. See Scoles and Hay, op. cit. p.261, See also

S
S.8l, of the Restatem=>nt, Second,
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In declining Surisdiction threupgh forum non

conveniens, the court is expected to advise

itself on certain fnctors, Justice Jacksons
Judgement in the United States Supreme Courts

decision in Gulf 0il Corporation V¥V Ciltert, high-

lighted these factors:

1f tpo combinntinn and weight of factors
to given results are difficult to forecast
or state, those to be considered are not diffi-

cult to nameand the one likely to be
most pressed L9 the priviete interest
of the litigant. Important factors
are, the relative case of access ,
to sources of proof; availability of
compulsory process for attendance of
unwilling and the cost of obtaining
attendance of willine wWitnesses:
posnibiltity of view of premisen, if
view will be appropriole to the
action and all other practical problems
that make trial of a case easy,
expeditious and inexpenrive,  The court
will weigh relative advantages oand
obstacles for fair tripl.n

Like in the case of Lis nlibi pendens the

plaintiff has to be well protocted. 2As Traynor J.

stated in Goecdwine ¥, Superior Court;

Unless the balance ig stronely in
favour of the defendnut, the
plaintiffe choice of forum should
rarely he disturbed,?

English courts have rejocled Forum non

Conveniens even in situations where there is an

apparent merpger of the princivles of lis alibi

1. 330 U.S. 501{19,47) at P, 207,
2. 63 cal. 2nd 8(196%).
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mnon COonvyenl nng, In the case of

Eﬁndens umi{?r

Meshannon V, Rockware Glass To. the House of lLords

rejected the dnctrine, The [ords voere however awnre
of the borderlino effuoct of thelir judgements, and

s0 the Judpments were laced wilh cute gorical
denial of any attempt at the apnllicoticn of forum

non conveniens to the case. Lord Solmon in his

Judgment had te stote:

This doctrine(Forun on conveniens
. had never beoen part of the luaw of
England and in my opinion it is
now too late for it to te node so
excepl by an Act of Parlinsment 1

The dectrine appears to have beer accepted by
the Australimm and Ulgerian conrtas, thouph  the
Augtralinn couarts have not wmalo » esteporicenl .
statement wilh regord to the c.ioctm'ucr, except that
certain decisions point towards on implicit
acceptance.

In Migeria too, th re is no jJudlcial pronoun-
cenent as to whather the doctri:ue has teen adopted
or not, The decision of Adefarfin J. 'in Anerobi VvV,

Glasco Allenbury('ir, Ltr\.l.:'1 Hias heon cited with

some reservotions an an accept-nce of the doctrine,

1. (1978) A.¢, 795 at P.817 1,
2. (196%5) LLR 219 at 2720,
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However, the Jjudgment itself Yas been criticised
as totally out of context with the facts of
the case, The inconveniences hiphillighted by the
learned Jjudge in support of refusing to exercise
Jurisdiction W«w¢said to be irrelevunt since

they were not proved ty eVid@ﬂCH.1

1:8 - Compari sons

The discussion in this c¢harter bipghlited the
rules of Jjurisdiction, partainin torts in thé
four countries under study. By woy of a general
statement, it can be stated that there is little
difference between them, In Lhose &reas where
they seem to differ, such differcnces reflect
the practical requirement of individual circumstances
as well as the relative legal developrent,
especially brouzht about by the political systems
they run.' This is the basic rearon with regard
to the develupment of interaatioral znd interstate
Jurisdictional considerations in Austrelia, U.S.A.
and Migeria, while England maintzine a uni form
conflict rule,

As we have secen, even the atteupt at operating
internati.-al rules of Jjurisdiction ihdependent
of rules operating in interestate cituations has

not been successful, to such an externt that in

1. See Agbedéo?fﬂﬂ_ﬂict of Laws(1985) p.334-335.
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America, the courts have not hirblirhted the basic

necessity of such differentiation. It is,however,
a commendable trend that the Am rican courts in deci-
ding matters of international conflicte, feel bound
by the limitations imposed with regard teo interstate
jurisdictions.1

In Australia and MNigeria, federal statutes with
regard to sejyice of process within jursidiction,2
have tended to simplify service of writs of summons,
by regarding the whole country ac = cirgle juris-
diction for that purpose. Apart from this, the
rules of Jurisdiction with rocard to international
cases will be applicable., Austrealia, however,
may have a slifht difference with “igeria in that
the €ommonwealth constitution, contrins a due
process clause in the nature of those of the Americun
€onstitution that compels the states to respect
and enforce the laws of other statecs,

It will be worthwhile i ti:e l'igerian Constitu-
tion' has a clause that can safeguard against the
prospect of one state assuming jurisdiction in

situations where there is a clear case for

declining Jjurisdiction.

1. Through the Various Constitutional Clauses.

2. See the Australian Service and execution of process
?gséa?63) The Nigerian Sheriff and Civil Process Act
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e
Presence of the defendant in the SJurisdiction

seems to be the general basis of jurirdiction in
all the countries considered. The defcct. in this
is the fact that it gives the courls powers over
m@re visitors to the forum, Tihis rule can be
abused if applied indiscriminately. Vvhile the
propect for this is unlikely in America due to
constitutional considerations, 1ihe spectre of
its hapenning is very much serrounding the rul er.-‘
of England, Migeria and Aus®ralia. The situation
can be remedied if some factors, basedon the
defendant’s relationship to the. forum is adopted
as the banislof Jurisdiction. Thic remedy should
also be the puiding factor in the exercise of
discretioner? Jurisdiction.

The present mitigating doctrines of lis alibi

pendens and forum non conveniens cannot adequately

serve the purpose for which they wer« developed,
As we have sern, the present consicverotions for

granting an erder of li= alibi rendens en unciated

by the House of Lords in Mcshannon v, Pockware

glass Ltd., that allows for the order even where
there is no pending foreign proceeding, cannot be

distinguished from the American concept of declining

of foxum

Jurisdiction thrcugh the doctrine non conveniens,
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If both the English and American reﬁedies are
accepted, the some criticisms cmn be directed apulinst
theke In the working of hoth éf them, the list '
of factors for consideration is not exhausfive.
Because decisions are to be taker on a case to
case basis, and consequently, there will be an
infinite variety of these factors, there will be
a lengthy hearing before the trial of the main
issues. Secondly, in the process of relitigating
the issue iﬁ a new forum the plaintiff may even
have his suit barred by some statute of the new
forum, and thirdly, the two doctrines can be
subjected to the sdme abuses as the rules they
are meant to remedy, The doctrine of lis alibi

' pendens if left to the interpretation given to it

in the Atlantic Star will Dbo more beneficial than

the principles in the lMcshamnon case. The Nigerlan

Supreme Courts decision in Sennauar{Mip) Ltd and

Rubicon Nigeria Ltd. V., Parten reederi M,S. Nordwind

and Chairpon Rice Co. Ltd, and the Federal Court

of pAppeals decicion in G.B.M. Line Ltd V, Allied

Tradineg Co, Ltdj are in line with Lbis view, it yi11

wo justified if the Supreme Court meintains

that corsarvative peosturs in future dicisions,

1, Suit Vo, 1983/F.C.A./L/128 decided in April 198,
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CLASESIFICATION

Cluzrification is & noruzl L.@ recessary

process of human thought. Knowled,e &nd

“periences would have to be jdertified and
srranged into groups and clasces in order to under=-
stand them better. This procecs cperctes in the
field of law Just as it operatss in otter fields
of knowledge. Classification would Lave to
bLe indulged into either conscicusly cr unconsciously
bty the courtyin scne instances well &fter the
Jurisdiction of the court over ile ifrue &nd the
parties has been ectablished. In its thecoretical
context, it reflects a very difficult exercise,
However, as far as the practicel workirg of the
conflict of lawe is concerned, the courts have
treated the irsue in an empiricel remrer, o
thizt except in the area of substarce end procedure,
the court of all the countries stirdied in tkis
work never tried to lay down any ruie that
vwil) guide then in resolving uic prctlom,1 and
there was nc pronouncement by tlen tiet they

were guided ly the many theorsticel view point

s
propounded by writers,”

1. Mﬁrf'iﬂ, T}ll' CC[.f:jCL '.Jr L‘-”l.'.‘.. :aid zd. }.,1.1.;79. (1@)

2, 1bid.

:’7;'



In @ general rense, clas=ificetlion denotes
the process of allocation of a question raised by
the facts of & particular issue before the court
to its correct legal catergory for purposes of
revealing the choice of law, Such &llocations
are in terms expressing Juridical concepts or
categories.1 For example, it may be necessary
for the courts to determine whether a particular
issue is a matter of substantive lew, or of
procedure or whether it is tortius, contractual
or relating to the Administration c¢f estates,

In certain situations each of these categories may
have substantial relations to e:zch other becaucee
of the constitution of each category bty the sane
facte, that may constitute the other. Where the
domestic law classifies tne issue differently

from the foreign legal system, the probtlem of
clascsification arises because the court will have
to determine what particular mcde of classificaion
to adopt.

/45 earlier steted, the prolicr ig a simple
and obvious one in the generality of cases.
Nevertheless, legal Theorist believe that there
ere certain cases which,though rare, require
the judge to give special attenticn to the needl

for clascification, The requironcnt of suzh a

1 Dicey and Morris, The Zonflict ¢f lawe 9th (197L)
ed. P 1099,
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rule is much more necessary with regard to the
separation of matters of substance Ircm thhse
of procedure. Throughout the cuses and text
books, the courts and writers, wnwvler various
formulationsghave tried,albeit unsuccessfully,
to lay down general rules. The importance of
classification lies at the basis of the conflict
of laws itself because to classify a matter
wrongly results in the application of the wrong
law, which in turn defeats the fundamental aim
of the conflict of laws.

In this chapter, an attempt will be made
to loock at the methods used in thie separatlion
of the substantive acpects of a tort case in
the conflict of laws from its procedural
aspectsyand in the second segment T will look
at the practical application of rules of
classification to other aspects of the law of
tort, apart from the twin issues of substance

and procedure,

Substance 4And Procedure

In England, Australia, America and Nigeria,
the general rule,as in other parts of the world,
is that matters of procedure are governed by the

law of the forum, while those of substance are
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governed by the appropriatns for«irn law, Dicey
and Morris B&V€this as o principle of law,
They stated:

All matters of procedure is governed
by the domestic law of the country
to which the court whercin any legal
proceedings are taken belongs,!

The proposition provides an exception, to the
general application of for~ign 'aw in the conflict
of laws.
There are many reasons given for this diffi-
rentiation by writers, Chefiire hirhlighted the
difficulties involved in allowing foreign
law to govern. when he stated:

A person who resorts to an English
court for the purpose of enforcing

a foreign claim cannot eXpect to

occupy a different procedurel

position from that of a dorerctic litigant,
The cdepartment of procedure constitutes
perhaps the most tochnical part of any
legal system and it comprises many
rules that would be unintelligible

to a foreign Jjudge and certainly
unworkable by a machincry designed

on different lines. A suitor in
England must take the law of procedure
as he finds it. Ile cannot by virtue

of some rule in his own country enjoy
greater advantages than other suitors
here; neither must he be deprived of
any advantages that English law may
confer upon a litigant in a particular
form of action.2

1. Rule 204, 6 Cats

2, Ghesshei3re' G. Cu, Private International Law 9Lh Ed,
p.683. T

(1974)
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This reasoning is applicable to all Jurisdictions,
The rationale behind the division is mainly
convenience. The question uay be relevant at
this stage, as to what is procedure?

According to Lush J. procedure is;

The mode of proceedineg by which
the legal right is enfurced as
distinguished from the 1low which
gives or defines the riplhits and
which by means of the proceeding
the court is to administer; the
machinery as distinguishod from
the products.i
This definition has boeen criticised as vague,
. ] .
unjust and inconvenient,“ In pevcral terms,
procedural law cammot define the substantive
rights of the parties to a conflict case, mainly
because  the application of foreign law does not -
depend on the existence of its equivglent under
the domestic law.

Courts in Lngland, Australin ond Nigeria, bhave
battled with the difficulty of demarcating between
what is of substance and what is of procedure.
While it is so easy to list what is of substance
and proceedure, it is a difficult exercisze in

real cases because of the existence of certain

concepts In foreign legal systoems thet may not be

1. Poyser V. Minors (1881)7 QB.329 at 3313, .
2. Cheshire, gp. cit. p. 687,
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easily related te any other concept in the domestic
law., This difficulty was hi;hlibhted by Scerman J.

in The Estate of Fould(Mo,?) when he stated:

when is a que~tion ono of substantive
1aw? When is a quostion merely of
evidence or orocedure? I attempt

no general answer to thece questions;
for an answer can only be rade after
analysis of the specific questions
calling for decli -ion, its legal
background and factual context.1

Obviously, this is a correct anpreach to
this problem. Nonetheless, the seuarch has
continuede . fhe commentators Lave tried in
one way or the other to lay down & fermula
that will save the courts from the predicament
of solving the problem.

According to Cook, since the general aim
for distinguishing betwe-n matters ouf substance
and those of procedure 1is for purposes of
convenience, the court will hove to determine
how far it would aprly the rale of fereign law
without inconviencing itself so that the test of
determining procedure will be the test of
finding all those rules of particulzr inconvenience

to the court of the forum.

1. (1968) P. 675 at 695.
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. He states:

If we admit that thz "euhstentive®
shades off by impercenti.ble defrees
into the "proceduralY and that the
line between them dors not "existh
to be discovered meroly by logic

and analysis but is rather to be
drawn so as best to carry out our
purposes, we see that our problem
resolves itself substantially into
this: How far can the court of the
forum go in applying the rules taken 0 '«
from the foreign system of law without -
unduly hindering or inconveniencing '
itself.n

Cheshire is in suoport »f och a sglution. .- .-

His argument is that it will scrve Lre underlying iff:-if

- policy of the conflict of laws so tlct if the *;::

policy of avplying foreign subst ilive law may

be defeated by a slavish adherence to a rigidly-gi?  'L’:'

demarcated substance and procedure, it is the

duty of the court to consider whether such

. 2 .
adherence is necessary, Az Cooll himself

stated in a different work, tue preblem is a bit

et

fictitioug and arises only becouse of the failure

"to state it accurately by relvin- on the assumption

that a line exists which must be drawn, and that

line to be drawn is the same for all purposes.3

As Alles also stated:

Laws P. 166, (1942)

The Logical and Leral Basis of the Conflict of .. ..

Cheshire , Qp, Cit, - R
p- 67’4-. . ) R
nSubstance and 'procedure’ in the conffict of .



34

It is preferable Lo rest the
distinction upon the 10w practical
ground that without it judicial
business could hardly continue,..
it is one thinz to admit proof

of foreipn law to establish a
tort... it is quite another to
investigate a foreirn law on

every one of the multitude of
points regardin~’ summonses,
affidavits, attachments, pleadings,
trials, evidence, execution and
costs which will arice,1

One other selution that has been proffered
can be cited here not because it has any
practical relevance, but mer«ly to show the
length at which some writers have teen
concerned about it,

According to €favers:
Before trial each party could
(apply)...for the use of one or
more specifically identified
procedural rules to bLe drawn from
the law of the state supplying the
substantive law of Lhe case
relevant to the iscue or issues
to which the procedurkl rules
related,2

The practical difficulti~s involved
with regard to this splution is better
imagined, The theory can at bogst ke un-
warkable because it will not onrly place an
additional and unnecessary burden on the
court tut may also subject them to an

exercise which is not certain to bte fruitful.

1.&11335'q£hbstancea and Mprocedure® in the
conflicts of laws" in (1941)39 Mich.L.R.
392 at 16,

2. The Conflict of Laws 9th Ed, Rule 204,P.1099
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There has been an attempt Lo Joeonly rtate the
common law position., J\ccordive to Dicey and
Morris the list of procedur~l rules in the
common law includes, remedies w.d process
damages, statute of limitztiony, pricorities,Set
off, counterclaim and securil- flor costs,

There was no attempt however to conclude that
the 1list was exhaustive.1 The Migerian Court
of Appeal adopted this view in Ramch V, JinaduQ{a)
However, the Nigerian Court's stond on the
importance of the division #nd the extent to
which matters of procedur: cqm bLe gpecifically
identified is vague., The courti was more content
at stating that:
In the conflict of laws, matters of
procedure are thas2 for the court
of the Forum. But tien "procedure®
in this resp ¢t wcens renedies for
the process drragse, limitation of
action evidence narlies, priorities,
set off, counterclain and costs2(b)
In America, there was no attempt to set
down a rigid list of what should constitute

matters:of substance and w.i~t should constitute

those of procedure., The roluctince of American

1. See Dicey and Mowuwis, op. cit. Thid.
2(a) (1986)N.w.L.R., 103,

2(b) Per MNnaemeka-Agu J.Z.A., in the leading
Jjudgement,
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law to provide for this dislinction is reflected

in the Restatement, First, Conflict of lnws,

In article 584 it provides;

‘The court of the forum determines
according to ifs own conflict

of laws rules whether a given
question is one of cubstance or
procedure, :

The Restatement, Second, hoaS also adopted

the same stitement though it went on to 1list
the area of procedure to include jurisdiction,
procedural capacity, the form ef action, the
service of process, the sufficiency of pleadings,
the necessary parties or the molthod of trial.q
The 1ist is not exhaustivf. |

Generally, therefore, clascification of
any rule of law as subst2n give or procedural
depends on the reasoning of the courts, Iﬁ
most circumstances, the procedural nature of
the rules is very clear, and in that respect,
there will be no question as to which clgss
it beiongs. The forgoins,hovever, shows that
in thé rare cases where sucﬂ clarity is not

perciéved, the court will have to decide on

its own,

1. Restatement, Second Conflict of Laws(1971)

2, See SpiroBy'Forum Rigit processum" in{(1963)
18 IGLG 949 at 950, |
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Classification of the Subjec t=mabter

Under the double barrelled approach to
choice of law in tort cases provided by the

decision in Phillips V., Eyrn,1 witich is the

choice of law approach in Engslond, ﬂ.ustralia,2

3

and Nigeria,” classification of the subject
matter or any issue which formz part of it 1is
ﬁot relevant. The reason is thot the approach
virtually closes the docrs of the courts to
actions not recognised by the domestic laws as
tortius and imposes the supremacy of the lex
fori over all foreign torts. bonsequ@ntly; all
classifications will be according to the law of
the forum.

In the United States'on the other hand
classification of subject matter and related
matters. has played a significant part throughout
the his%ory of the Conflict of Laws in that country,
In thatéregafd, it has come to have far reaching
implica%ions in tort cases, | | |

Under the lex loci delicti approsch to choice

of law, and later the Restatement, first,

1. 1870 L.R, 6,QB.I
2. See Koop V. Bebh(1961) 8l CLR.629 _
1. See Benson v, Ashiru(1967) MMER P.363,
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L]

incorporating the same appr coch, the tendency

was to mitigate the atsurd resultes cormected

with the mechanical nature o7 tic1l cloice of lew

rule, Once a case can te claszified into a

catergory, the courts will have an insight as

to the particular law that will rovern, and

where the result is seen as anplatiile, a

classification into a much =2rc fesiretle

catergory is then undertaken tc r:ke the whole

decision much more reesonatle 2vd ﬁustified.1

As one comnentator roted:
It sometimes sezus ar thwugh the court,
having pressed & buttom rarked(e.g.)
ftort! and found the ricult distasteful
recharacteristed tne icsue before it,
pressed another button uarked e.g.
‘contract! and r:ached ¢ different
result,?

Two cases seems to plzinly inciceate the
American ccurts approach to the isrtue of
clescifying the subject matier uncer the lex

3

loci delicti approach., In Joo ot . lciuljffe,

-

a collision occured betwezn two zutonobiles in
Arizona, All four men involved in the accident
were residents of Californiz. Ti¢ Supreme CGourt
of California held that the ou.Stion whether a

cduse of dction in tort survived the death of

1., See Scolesf& Hay,$Conflict of lavws(1582) P.SL

o

2. VNorris, The Conflict of Lzws 3rc ed. at P.488. (1944)

3. U411 cal, 2nd 859(1953)
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the tort feasor was governed by tie law of
California where all the tort frascors estate
was administered sarl not by Lo Tow of Arizonn
where the tort was committed. The court
reached this conclucion by reclas:ifying the
issue; as relating to the gdministretion of
estates rather than tort,

In another case; levy Y. Danicls U, Drive

Auto Renting_Co.1 X hired a car in €onneticut from

the defendants, who carried on the business of
letting cars, while the plaintiff was a pascenger
in the car, X parked it so ncsligently on a
Massachussetts highway that the plaintiff was
injured., By the law of Massachuscets the defen-
dants were not vicariously liable for X's
negligence; but Connecticut had a statute which
provides that any person renting or leasing to
another a motor vehicle owned bty him shall be
liable for any damage to any person or property
caused b; the operation of such otor vehicle.,

If the lex loci delicti was applied, the defendants

would not have been liable, but the court held
that the plaintiff was an Amdeterninate third
party beneficiary of an implied term imposed
by the statute in a2 contract governed by the
law of ccnnecticut.

1. 108 Comm. 333 (1928)
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"The abandonment of th> lex 1nci delicit

approach by mest states in favour of the [Jestatem-

ent; Seconds, "proper law" doctrine, nade the

issue of classification under American Law

less important. While the Zestolonent, secoud

retained subjectematier clas«ificotion, it did

so by calling for the apolication of the law

of the place with the "moszt si;niflcant relation-

ship to the particular i:sue.1(a)
Similarly in stutes whers lhe "interest

analysis" approach to choice of low bas been

adopted, the courts focus on the interest

of the states concerned in hsvin: their respective

laws enforced, in ¢lassififying iscues connected

to the torjt.2 :

Comparison

In ge%eral, ‘the issue o clascification,
presents similar problems as far as the
determinatgon of substance and procedure is
concerned in all jursidictions so far considered.
The problem should be solved wore or lecss by
percieving the necessity of giving the court the
necessary lattitude of deteruining those
matters that can be regarded as procedural, and
not by subjecting it to a rigid ond exhaustive

1ist,
1{a) See 5.7 of the Brstatement, Second.
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In the area of subj-ct-Ma%ler claseification

only the American courts s2nrm te Pove any resort
to it, chicfly because, is waz pointed out, the
English, Australian and Nigerian approach to
choice of law in tort cas~s is of such a nature
as to render classification unnccessary,.

Virtually, therefore, what ic inmportant in the
issue of classification is the distinction between
matters of substantive law =nd those of procedure,
As we have seen, the applicaticn of foreign law
to a case will have to depend on these, Thev.
approach adopted by the English, fustralian, Nigerian,
and American courts should b» rotiined,

Classifying a particular rule of luw as a mgtter
of procedure should not depend on rigid rules
that deprive the court room for determining
the issue_according.to the particulsr circumstance
of the c&se. Both the courts and writers are

|
unanimoug in accepting this view. It not only
simplifies the work of the court, btut also serves
in conditioning iscues arisen out of caseg,
according to the natures of such cosses. It has
been shown that most issues aricing in the conflict
of laws cannot be satisfactorily determined
according to inflexible rules., In the garden of
the conflict of laws, rigidity breeds sterility

and stagnation that can dRstroy ¢ny attempt at

internatisnalisation of Justice,



CHAPTFER 'PIIRFE

DETERMINATION OF THE PLACE OF TORT

In most sithntinns, it is simple to point
to a particular law area as the place of commission
of a tort. Nevertheless, there are other situations
where the place of tort cannot re easily ascertained
because the act constituting the tort and the conse-
quences that followed may be connected wiﬁh
different legal systems. The court will have to
determine where between two or more legal system,
the tort was committed. |

Under English, Nigeria and Australiaﬁ law,
there are two reasons, as to why 1t 15 uecescary
to know in what place a tort is committed,
First, the varioug court rules confer on the |
courts discretionary powers to order service of
writ of summons out of jurisdiction, if it is
found that the action is founded on a tort
committed within jurisdiction.' The implication
is that before the service of the process abroad,
it is necessary for the courts to verify the

place where the tort was actually comritted.

1. England R.S.C. ord. 11 r.I.; Nigeria(N.S,) High
Court rules order 9 r. 14; Australia, Rules of
the Supreme Court of Victoria ord. 11 r, 1.

L2 .



43

Secondly, because of the rule of choice of law
obtaining in English, Australia end Nigeria,

derived from the case of Phillinc V, Eyre1 which

provides that a tort is actionable only if it is
both:
"(a) actionable as a2 tort according to
English law or in other words is an

act which if done in England will be a
tort; and

(b) actionable according to the law

of the foreign country vhere it was

done.2,
It becomes quite necessary to refer tc the locus
deliciti in order to determine the validity of
the requirement of the second limb,

There are three salutions identified by

writers . o ) #9r. this problem,

The first is the "last event" rule propounded

by the First Restatement of American 1aw.3 Under

this approach, the place of wrong is in the state
where the last-event to make the actor liable
takes place. Accordingly, if a defendant through
his negligence in maintaining his car in country
'A' causes an injury to another in country 'B!

as a result of which he dies in country 'C', the

1. (1870) L.R.6 QB.I - This case was approved in
Australia and Nigeria Respectively in the cases
of Koop V. Bebb(1951) 84 C.L.R. 629 and
Benson V., Ashiru (1957) NIKKLR 363.

2. See Dicey and Morris, The Conflict of Laws (1974)
9th ed. Rule 178,

Ve (1934) Article 377.
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tort 1s committed in country 'R'. This
view was Judicially ignored by the /fwerican

courts even at the time when the Lex Loci delicti,

which formed the focal point of the First

Restatemoent was the governing choice of law rule.

The Sccond Restatement does aot contain any
rule with regard to the issuz of determining
the place of tort, because the isgue i§ totmllﬁ
irrelevant under the"significant relationship”
ru]e"1

The second sgtution, knowm s the "place
of acting® theory, sousht to identify the place
of tort with the place where the first act of -
the defendant resulted in the tort or the chain
of reactions leading to the tort. The ides
behind the theory is that it i& always difficult,
to determine where the last even tock place or |
damage is suffered, because these things may
occur in a plurality of states, ond in certain
instances they may occur by ac-identsl causation.
This theory is accepted in many'Cbntinental Jjuris-
diticons, j

The last selution is of Germen origin, and
is Known as Fhé' lective concurrence rule'"?

1., Restatement{second){1971) S.145.

2., It was first applied by the German Reichs-~
grericht(1889),
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According to this rule a tort in committed in
both the place where the aclor enpopes in his
conduct and the place where the effects of his
conduct occur. The injured person ray sue under
any of the laws of these places, in each case
the chosen law will be applied in its entirety
on the whole facts so as to determine all
requirements of the cause of aclion and its
effectg.

In general however, despnite the above
salutions, the determination of the place of
tort in England, Australia, lNigeria and'Americn,
does not follow any general formulae, but is
dependant in majority of cases on the type of
tort'thut the court is dealinz with. In that
respect the approach of the courts seem to
differ as to whether the action for tort is one

concerning negligence, defamation, conversion etc,

3.4 Negligence
England, Australia and Nigoria have very
few decisions with regard to the issue of

determining the place of the tort of negligence,

1. The Rule is followed in Italy ond Switzerland.
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In that regard the decisions ol other courts of
L CommoD tu g 2% countries,especially Canada and

Scotland,mipght be helpful, The general approach

. of the courts seem to favour the “plaééﬂbf acting"

theory, which in essence means that the place where
a tort of negligence i3 committed is the place
where the defendant conducted himself in the

way thot resulted to the tort.

In the leading English case of Ceorge Monroe

Limited. VY. American Cyﬁ&mid arel Chemica}'Corg.1
the plaintiff who carried on busineés in England
entered into a contract with the defendant Company,
an organisation which carrizd on business in New |
York 'to purchase some rat poisun from the
defendants. The contract provided that the
propérty should pass in Mew York #nd that both

the éonstruction of the contruct and the deter-
minaﬁion of the partied rights should be governed
by Néw York Law(which the court of appeal took

to méan  Should be litigated in llew Yor¥). The
plaintiff shipped the goods to Englond and resold
them. Eventually dumage was suffcrea by a farmer
when his farm was deratted with the poison, The
plaintiff Scught to serve the defendant out of
Jurisdiction under the R.,S3.7, order 11 r.I.2
{. (194);) K.B.432(C.A)In Kroch Y7, Russell{1937)

All E,R., 725, the problem wac ralsed, but never
discussed by the House of Lords.

2. Similar to the Nigeria ‘ligh Court rules(N,S.)ord,
9.r. 1l and Australion rule:- (5.C. of Victorina)
oerd, 11 r.I.

Al
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in order to recover thes damages i1t Lad had to pay.
The alledged turt was toat the defendant had
manufactured and sold to the pluintiff a dongerous
sﬁbstance without giving any wawvning concerming
its dangerous nature. The Court of gppezl o
refused leave on the ground that ilhe tort was
not coummitted in England. This decicion is
criticised on the ground that until damage is
suffered no tort could have been caid to be
conmitted and since from the facls, damage was
suffered in Englnud, leave should love been
granted, by holding that the tort weoes committed
in Enc,lanci.1 Despite this criticicn the cuse
wags the only knglish case deoling with the problem
of the ascertainment of the nlace of the tort
of neglipence in Inglish Law.,

The fustralian and Nigerian courts didn't
have the opportunity of prenouncing on this matter;
however, the approsch in Canadoa which 1s a
federation may shed bme light on the likely,
orientation that the courts of the two countries

may adopt.

In the Canadian case of Andersen V. Niobels

Explosive Co.” The plaintiff was a Labourer’

1, See Cowen ZpPThe locus delictii in Fnglish Private
International Law"in(18,8) 25D, LT L39.

(1906) 12 DLL.R.OWy (Ontario Div. Court). -
| .

f
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employed on certain blasting operalions in the
province of Cntario. In the conrse ol his
employsernt he was severely injured by a prewature
explosion of dynumite, which hind a defective fuse.
The fuse was manufactured and sold in Gldsgow,
Scotland by the defendant company., The defendant
company had in fact done nothing in Ontario.
Leave having been grant:d to serve the company
with 5 writ of summons out of jurisdiction(under

a rule similar to the English, fustralian and

Nigerian rules) the company sou;h:it to have the
order «ct aside. The court hold Uiat the tort
was cﬁmmittod in Scotland, The rcaroning of the
court was set out in the judgeront ty Anglin J:

"The manufacture and Lthe :ale by the
defendants, negli~ence in both of
which the plaintiff alleres as the
tort or wrong comitted ty the
defendants must, in the abeence of
any contrary allesgation be deemed

to have taken place in Scotland where
the defendants carry on business.

If these allepged neglirent acts
constitute the wron; dore bty the
defendant, thoucsh a2 recult of that
wrong-perhaps a more direct or
indirect result-may nuve teen injury
sustained by the plaintiff in this
province, it seoms to re impossible
to maintain that such vrong or tort
vwas committed in Ontario or elsewhere
than Scotland, 1

1, Tbid. at PP.650-651,
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In Paul V. Chandler and Ficher Ltd.1 dealing

with wrongful deatli,, the court [ollowed the reasoning
in Anﬁefnons case, and refused to 21low service
out of Jjurisdiction,
From these various cnses it seems,therefore,
that the courts are in favour of holding the
place of acting as the place where the tort of
negligence is committed, rather thon the place
where damage occured.
In America on the other hand, when the Lex

Loci delicti was the governine clicice of law

approach, the tendency of the courte was to apply
the ploce where damage was suffercd. This
Americnan Kpproach seems to faveur the last

event rule. The view of the courts,therefore,

is that the tort of negligence is located at the
place where the plaintiff first suffered the

harm. In Darks V Scudders i~le Crocer Co.

a Missauri drug vholesaler sont somre ginger

extract to a grocer in Oklahowra, The ginger

extract was represented as being medicinally good.

The grocer drank a bottle of it mnd fell ill,
having '

nfter/beon removed to Missauri, he¢ died on account

of the ginger containing poisonous materials,

1. (1924) 2D.L.R. L79(Ontario S.C.)
2. {1910) 146 Mo. App. 246.
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It wns held that the Oklahoma wrongful death
statute was applicnh{e for it wrs da that stote
that the grocer drank the exlract, |

Also in Cormmocticut Ynlley Tamber Company V.,

Maine Central RY1 sparks from o locomotive of the

defendants which was bein? operated in OuebecyCanada,
set light to a bridge between the state of New
Hampshire in the tnited Jtnates ond the Province

of Quebec. As regards the L1l of the bridge
situated in America, the court held that Llhe

ral

law of Quebec as the plzce of acting did not

goverit, but the 1dw of Wew '"thuprhire poverns

in .ase
If one while in one Jjurigdiction
performs a negligent act which is the
proximate cause of dumepe to property
in another Jjurisdiction, the totality

of the anct is der~ned L comion 1Tnw to
be the same af thal ducpe.?

The American courts came to the conclusion that
it is damage thot creates the ri: bt to sue, and
in conecequence of this obyious Fact, it will be
quite wrong to held any .- plcce other than
the place where dumage 1s sufferdd an the plnce

of tort. This argument was succinctly restaled

1. (1918 78 N.H 563

2, 1Ibid at 558,
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by McClellarn J, in the old cnze of Flobama S,R.R.

1 .
Co. Y. Carral, Tn the cusoy, o Lyakeman on the

appellants railwey suffered injury in Mississippid
on account of a troken coupliiy betwern two
trucks in a freight train of the oppellants,

The coupling was dafective when the train left
Alabama, and it could well have been that the
appellants employeeswere neglirent in failing

to inspect the coupling there. The court refused
to held Alabama as the place of wrong, The

Judge stated:

It is admitted, or al 1epnt ecannot be
denied that neglicence ¢f duty,
unproductive of dannifyihg recults

will not authorise or support recovery.
Up to the time tinis troin passed out
of Alabama, no injury 'as resul ted.

For all that occurred in Alabamna there-
fore no cuause ol 2acltion orose, the
fact which creat~d Lhe »ight te oue,
the injury witinoubl which confessedly

no action will lie eznyvhere transpired
in the state of Missiccippis. It was

in that state thercfore necessarily that
the cause of action if any arose; and
vether an cause of aclion arose or
existed at all or not rust in all
roason be determined L the luw

which obtained at thie time and place
when and where the fact which is

relied on to Jusltify vecovery
tromepired.2

1. (1892) 97 Ala, 126,
2. Ibid.per !"cClellan J,. at 133,
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3.2 Defamstion of Character

Tn thia ares too there nre no known judicinl
authorities as for ac the AuslbrYinn and Mipgerian
Jurisdictions arce concorned, I'aowever, the approach
adopt~d by the English and Canudicn Courtc will
be holpful in percieving the direction the
courts will take when facod with Lhe iscue,

The English appreach towards recclving the
is-u~ of deterning the plase of Lort on issues
of defumation of character in ol very reeent
ori, in, The English anl Zanadian courts
aceepled the 1nst event rale a0 iy e
applicable to 1libel cases. Thio wpproach is
quite different from the one bt-"cin in respect
of tii};iigcllcc.

*

In Bata V., !’-'\t_‘*.‘1 the anpel'snt claimed damaresn

for litel arising oul of a publiertion of o

) copies of which the respondents
civeulnr lettor written by Uie recpondernts fhave
cnuseld to be posted in  Zurich Lo three persons
in Englands Leave to serve o recpondents
with writ of summons out of juricdictinn was
grunted, The Court of Appenl upheld the decision

N

to grant leave holding that 25 copies of the

lottor were addressed to and ywore received by

) I (19“%) w.”. 366
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persons in Englund, the allered lilkel wos published
in England, The court trie? ba reconcile Lhis
decisilon and fts carlice decicsiorn in the Ponrono
case by stoating that in the Honree cane there
was sufficient evidrnee of ne-lipgont acts or
defaults within the jurisdiction bw the American
Company while in the present cose, publication
which was an essential element of 1itel took place
in England,

Writers on the conflict of lows have pointed
out that the decirion was unjuctified, Since
publication can only take nlace ufler receipt
of the letter; it is the thront of durage that
nay give rise to the actinbility cf the 1ibel.1

The Court of Appeals decicion in Pata V. Bata
was in totality influence:d by Lhe Ecottish cane

of Joseoph Bvane and Zons Y, Joln J, tein and Co,

in whieh Lord M'Laren stated:

1. Teo Webt Polle and North Pollo, "Thantbtn oa the place

of commission of non-statutsry tort" in(1968)
1l T.C.C0. 13 Y,

e ——————————
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It appears to me thint it ies of the
essence of an injrey o e nature
of defamation that the defomn bory
charpes shonld pesch il deslination,
or should at leact boecome known to
someone, “hile the letters complained
of were in transit eses they could
not injure the persu~rs, because their
contents were as secreot ond as comple-
tely protected from disclosure as if
they have been locked np in the defenders
desk. Tt was only wihen the letters
vere delivered.., thit dorage was done.1

The Canadinn courts have nceepted and followed

the decision in PRata V, Bata without any modifica-

2
tion. In Jenner V, Sun Nil Co.” 2n acticn was

brou;sht agninst owners of 2 Radin Station who
vere nlleped to have defamed the plaintiff by
remarks broad in the United Stntes and
heard in Ontario. The Ontario !lish Court granted
leave holdins that an allered tort l't.d been
committed in Ontario on the princinles 1a0id down
in Bata V., Hntn?(a)

ITn Meericagon the other hmd, n completely
differcut appronch obtains.While =till -oriented to
the mechanjical attitude of holtdin  Lhe place of
injury as been synouymoﬁs uith Lhe place 'where a
tort is committed, the courts Qvotvéd a much more
flexible appreoach, In determinin: tlie place of
harm, they have held that the ploce of harm in a

defamation suit ought to be deteriined by an

1. (190L) 12 SLT U462 at L€3.
:-'.)- (195:‘,)2 Dcl..ﬂ.i 5:60

:‘(:1) The case wans followsd in the Australinn cnee
of Garton Y, Australiag Procdeantig Division
(197)2 P LR, 187,
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easily apnlicabtle conflict ril. v ich should lead
the comnt to the 10w of thee ploce vhore the
de fomat ion did the most i::n'm.1

A well known exwmurple of the »pplication of

this rule is the elassical case Dole Pystew Inc,

s |
V, Time Tnc,” In the case, th» plointiffs company

vas incorporated in €onnecticut on¢ ite principal
place of business was there, Its lburiness consisted
of furnishing services for Ll Lecling of the effi-
ciency and honesty of employees of its clients,
which were retail steres operastinv in &omecticut,

Blynden Tadind and Mew Jersey,

Mew York, !"'asrachusetts,
Thrir complalnt was tial the defondunts "Time' and
Wil Imark" both Mew York €oroorriivie caused to

be published in "Life" mapazine rn orticle giving
detailed description of #ill=ma~= business(whicl:
is the sume as that of the pluivtiffs) and
asserting falsely nnd maliciossls thet Millmark
was "Unique" and the “onl;,: compeny of jtas kind®,
The plaintiff further nlle o! L1 l.!.'t-l "Life"
article hod been reproduced 2t thio instance of the
defendnnits in a number of "2 .lerc Difest®
magazines in wiich it *.-1-3.':.01;-5.'". 1 thet “1'-'1.1111::11*1{“

was "the only cempany of its kiud in the world,®

1. <ee Mhicinslein-? "The place- of wie t
the method of ci 150 la: »!“(1%11%19 ,r'l]=.nl$ql Wiy in

Lhe and 16),
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Thirdly, the vlaintiffs alaso »lle-od  Lthat the
defondants had enused to be bhrovdieanted over
the Radio a2 summary of the "widers Digest"
article. The facts of the cas were further
complicated b’ the further otz Mot the text
of the "Life" napnzine was prepared in tew York on
the basis of infermation supplied Ly Villmark to "
"Pime"; the plates of the ~2id nrl’cle were mude in
I1linois; the printing toolr pluce in Iennsylvania and
Californiay thoe broadcast took plaee in o Mew York
Studio whilc the actual transsitier vos situateg
in New Jernry; the broadcast ., !F Lenrd from
Macsachusetts to Ceeprgia coveris =211 of the
plaiatiffs places ¢f busines:y Lhe Resders Dipest
articles was edited in tlew "lewmzhire cnd foreign
cditions were printed in vari-or forri{h connlriesn,

These complications =anie Lo 2acertainment

of the place of tort under Li~ le: lpei delicti

approach to cheice of. 1aw very difficult, The
cecurt neverthrless solved the preiler by holding
that the place of tort was thn demicile of the
plaintiff compony, i.e. Comocticnt, The renson
the court gave for thic is that Le is better

lknown theres;
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AfCter all the plaiatl rf- peputey I'n
his character and percore Tily in Lhe
eyes of others, 1L Lhwg corprises
myriad relati nships o 211 of widch
the plaintiffs individuolily iz the
focus, Thus viownd, L. cencept of
Status which traditions1ly is
determined by the 1w - dowicile,

applying the law 57 dermicile to the
deternination of ouze ~titus,
require that the 1aw of Lbe doricile
should deternine cov~n rirht to his
good repute: In cores of pal i
state 1ikel pgoneprll, - preatest
harm to repute will ocorr in the
state of Adoniecjila.1

The conurt alaso realiged | crecs micht

arise vhere a corporation mi-hi VYo harmed more

in places where it wi- mors aclive thun in the
placs vhers it was incorpoarntal - -« e function-
ally domiciled, It sugrested tht in such a cuase

the place of harm mi~ht bo Ty~ bl i the state

o Lhe inatant

of fts principnl office, which
caso wonld hinve 2leo been ouncetl]cut,

Other Cases

Hot much conld be ot from the practjee
of conrts in the @ommonueal th commbrics an far
as other areps of tort is concarned, The only
decision on that point se-m to indicate that Lhe

turt of conversion tukes vl we oL Ue place wherce

1. DPer linkes J. at 529.
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the inconcistent dealin: «ith proyrerty in

question tavesn iﬂ:.::t‘,“ The Aaeric:n court::

censider the place of the tart as The place
o]

vhere the owner residen,’

In all others areas, the Jooricen courts
are consistent in referine tu the pleoee where
damage had been suffered as the nloce of
commis~ion of the tnrt..3

In view of the inconsistent natvre of English
decisions with regard fn th2 varions upproaches
adopted townrds solving differ nt {Tpos of torts,
one cun hardly percieve thoeir ob itnde when faced
with torts on which no nreced~ice existed on the
issue of determination of th~ pltuce oi'.tor't.

One coan, therefore,state empirically that in
npland, Austrsalia and Higerin, the determination
of the place of tort in such crces will depend
on what the courts feel is annropricte, '

There ic cune other arpoct of thic issue that
ne~ds to he restoted as far an ikr appliention
in the Migerian context is concerned, The
iassue of nigligence proceeding oy in wany

inetances represent the confluence of civil and
1. Tourk V. Wiedenbach(1901)1D,L.R 581,

2., See %ebb and Morth op.cit. p. 1245-1 346

3. See Webb and Morth Ibid . ry




59,
criminal proceeding and zo 1lons o this is so, the
act of determinntion of the nlaes vhere the tort
is committed will hove Lo b affeclLed by the
criminal jurisdiction of th» ecourt trying the
criminal aspects of the tort. Fer exowple S.h
of the Penal Code cof the 'larthern States of
Ni{;eria,1 provides:

S1(2) Yhere nny(nnnh)nffonce‘bomprises
genoral elements and any: nete omiscions
or events occur which, il they all
occured in Morthern Mireria would
constitute an offence, ~nd any of such
acts, omissions or events occur in
Morthern !Migeria, Althoupgh the other
acts, omiscions or events which if they
occured in Northern !'ioria would be
elements of the off»nc. occur elsevhere
than in Morthern Mierien then -

{a) if the act or omisrcicon, which in
the care of an offorice conmitted wholly
in Northern Nigeria would be the
initial element of the offence, occurs
in Mortherr. Migerin, the person who
does that act or @mnl.e thet omicsion is
guilty of an offence «f the rome kind
and i¢ liable to the r: ¢ punishment

as if all the subscqusnt elements of
the offlence occur:d in 'orthern Miperia
and;

(b) if that act or omisrion occurs
elsewhere than in "ori’ <rn Migeria,
and the person who Jucy Lhet act or
makes that omission aflerwards enters
Northern Migeria, he is by such

entery guilty of an offeiice of the
same kind andis lisble to the same
punischment, as if thel cect or omission
had occured in “lorthern "igeria and he
had been in Morthern U'ireria when it
occured.

1. The Penal Code Law (cap 89) laws of Northern Wigeria.
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Though the section lays 2 presw ulicn, and
Jurisdiction with regoed to cririol cosen,

still it scems quite loricHl if e place of
tort under the conflict of liawr concurs with

oo provided by the penal code, ~nid os far as
interstate conflict of laws i5 corcorned this
view appecar:s quite logical as il olfords the
plaintiff the right to base his claim on the

lav of the forum r:-ther thoan a forcipn law, by
holding that it is there ftﬁt Ll pecident
occured. Furthermore, the criuincl proceedings
also enrure the availability o” Ur defoendant
within the forum, The incowplete rolore of

the "place of acting™ apnrooch ~“eplbed in England
justifies acceptance of the prnnl Cede position
which gives the plaintiff the »i 't to sue in

all situnting.

Relevance of the' plsace of tort under
the Froper Law of the tort concept

In America, under the 1o leoci delicit

approach tn choice of law, th: determin tion

of the place of tort is importini lecause it is
the law of the place that iz to be applied to

tiie issue before the court., In mert of the stotes

thiat apply the "proper jayof the tort" approach
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to choice of luw, the place o7 Lort liés become
irrelevant in thatl the J:aee Lo !r-:-ppﬁ.fnd to any
isenue 15 the 1w that has the o ool ulvnifiéan
relationship with the partios aui the occurence
after due consideration of all L fecturs leading
to the tort. To thit extant thrr: was no

emphasis on the place of tort, Cousequently, the

Second Restotement completely fnilcd to provide

any rule towards its determination,

Compnarison

Cenvrally, therefers, Lhe delerminntion of the
place of tort Vg very limitel [eaclion under the
do'ible barrellted choice of law avle i3 I'hi l]ilu; V.,
Eyre thon it has under the Asncrican cholce of

law rale constituted by the lex loci delicti.

The differences between the two roquircments
arisc  becauso, the fAmericson comrlrs emphascised

the application of the lax loeci drlic ti, while

the English, Australian end "lMreeriuzn courtd
approech were dominated by the lex fori.

Like other asp=cts of Lhis sldy, the proper
law of the tort approach to choice of law readers
the whole question of the deter:ination of the
place of wrons unnecessary, Thoa pluece of wrong
has only a minor sirnificance wirich is not

essential to any tort procesiding,,
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Generally, therefore, the differeﬁcea in
choice of law approaches determine the essence and
emphasis laid in determining the place where a tort
is committed. The English, Australian and Nigerian

law apply the double actionability rule in Phillips V.

Eyre which among other things stipulates that the act

or omission resulting in the tort should not be justifiable
by the place where the tort is committed. Basically
therefore, a case cannot be determined without an enquiry
as to where the tort was committed. Apart from this,

we have also scen that the English, Australian,

and Nigerian rules with regard to the jurisdiction

empowers the court to order service of writ of

sumnons abroad in situations where the tort was

comnitted within jurisdictione

in America on the other hamd, the application
of the lex loci delicti approach to choice of law is

F #e
completely dependant on the application of the lagfplace
of tort because it is the law of that place that applics

in toto te the whole issue.

Apart from this differences with regard to

the reasons for the necessity for the determination of

the place of tort between the English, Australian
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and Migerian 1aws on one ii»nly, =1l the American
law on the ather, the "!':‘?:“".]1 a e r::m:rt:'. G E o
Lo they menle of do beviree bbb i ey b0 gf l'r\J-“ ‘Lhe
Englizh, Austrolicnand “izerian <ppacech is not
uniform, and vipebaa1ly dependts oo tha Lype of
tort under consideration., Thz fmericin courts,
however,vere consistent in ap~1wine the "lnst
event" rule to all cases subject ~1rly to the
need for flexibility in cuses whiire the place
whoreldnﬁngu ic suffered ecninl 1 extiracted
from the many legsl systems covecled wilh the
tort.

The atlbitade of tha e il-?', fastralion
and Migerian law iz not helpil, v tines it
appears, a4 if the fow deci<ions were based
cn some expirical srounds, quiie diverced from
the conciderations rolating o Lo verious aspects

.

that constitute a tort., BDoth the decirions in the

Honroe case and RBata V. Pata aprear abstract in

1

niture and quite inconsistent wiih coch other,
Tf the Nigerion Courts will bove to continue
to follcew the double barrelled choice of 1ay

pri;iziple in Phillins Y, Fyrn, it is advisoble if

they ad-pt a consistént policy tewcrds the

determination of the place of tort rether than the
bizarre approach of the courts of the Gommonwealth
countries,” C " -

1. See also iarton V, Australisn Broadcasting

Division (Supra).

I
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CHAPTER FOUR

DETERMINATION OF THE PROPER PARTIES

The determination of the proper parties to a
tort action is as important as the question of
choice of law. The problem will be looked at
under this chapter in three dimensions, First
is the mode of identifying the parties under the
doudle barral principle of Phillips V. Eyre'

uiiich is the dominant choice of law rule in
Pfngland, Nisgeria and Australia; the second is

undar the old lex loci delicti principle,

zenarally accepted in American in the recent past,
end now discarded in all but few states; lastly,
vnder the proper law of the tort approach, as of

now, the most impactful of choice of law rules in

America.

The Proper Plaintiff

There are two questions involved in deciding
as to who is a proper plaintiff to a tort action
in the Cenflict of laws. The first is whether
th2 particular plaintiff has the capacity to
litigate, This issue-is under the English,
Higerian, Australian and American laws categorised
s procedural and accordingly is determined in

accordance with the law of the forum,

1. (1870) L.R. 6 QB.I,

6l
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It follows,therefore, that where the lex fori
does not recognise the right of the plaintiff
to act as such, he will not have the capacity
to litigate even where the applicable foreign law
had given him such a atatus-1

The second question is as to whether the
particular plaintiff is the person in whom the
suit vests, This issue only arises where the
plaintiff is found to have capacity to litigate,
Here also the legal requirements are different
according to whether the tort vests on the
litigant as a plaintiff ab initio, or it was
originally vested in another person but was
subsequently transfered to him. The acquisition
of the right to litigate is not a procedural
matter and as such whether a right dies with the
person entitled to 1t or not should always be a
subject of inquiry.

Where the plaintiff has been vested with the
rights ab initio, no difficulty arises Dbecause
his legal rights will be recognised anq enforced
with very 1ittle need for additional inquiry.

/here the right of action was however

transmitted or transferred to the plaintiff,

1, Jeo Webb MWPuli. and Droiplic D.Co»"Ttrvival of actions

in tort in the conflict of Laws", In(1965
11.'. I!c.IJ.O!I.
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the question as to what law governs this legal
rights or the transmissibility of such right is
a contentius one.

The pausity of Jjudicial decisions in England,
fustralia and Nigeria on this point has prevented
the development of the law. However, like most
other aspects of tort actions in the three
jJurisdictions the rule in Phillips V. Eyre1

would have to be adhered to. The plaintiff
must show that the right which he claims, vests

in him in accordance with the lex loci delicti

as well as the lex fori. This was specifically

pointed out by the Australian High Court in
2
Xoop V. Bebb, where it was stated that it is the

co~existence of the statutes of the lex fori

and that of the lex locl delicit that gives the

the right of action., In that respect, if the

plaintiff has no right of action under tne lex

loci delicti, he will not suceed under the
lex fori whatever the laws may say.3
Because of the lack of sufficient decisions
on the issue, writers have tried to suggest
different modes of determining the legal rights

of the plaintiff other than relating it to the
forua biased rule in Phillips V. Eyre.

1. Supra.
2. (1951) 84 Cc.L.R, 629.

3. See Dicey and Morris, The Conflict of Laws 9th
ed. p. 957.
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Dicey and Morris are of the opinion that
the question as to what law applies to the
question of transmissibility of a right of action
oit death should be governed by the law applicable
to the Administration of the deceaseds movable
estate (i.e. The law of the country from which
the personal representative derives his authority
to collect letters of Administration), and where
the estate is administered in two or more countries,
the law governing the principal Administration of
the cstate should apply.1

the
In the United States, underzold lex loci delicti

approach there was no uniform rule with regard to
the issue of transmissibility of a right of
action, This is mainly because of the functional
utilisation of the process of classification.
Nevertheless, there was a tendency to treat
survival statutes permitting suit in respect

of a deceaseds cause of action as substantive
rules and, therefore,governed by the lex loci

delicti. 2

1. Dicey and Morris op.cit, Ibid.

2. ©See United States Nat. Bank V., Bartges 120
Coio 317119L9).
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The Propor Deferdant

In the matter of determination of the proper
defendant too, the English, Australian and Nigerian

law expects the requirement of Phillips V. Eyre

to be stisfied. In that respect, both the lex

locl delicti and the lex fori must have
identified him as the person to defend the action,
though the tort may have been classified in a
different category of civil liability under thé

lex loci delicti.1

As far as the capacity of the defendant is
concerned, the question whether he has capacity
to commit the tort (i.e. in consideration of
his mental stability or-age) will be resolved
in his favour, so long as by the law of the
place of commission he has no capacity. This 1is
50 notwithstanding the fact that by the law of
his domicile or residence he has such capacity.
This rule is of universal application.2

Secondly, the capacity of juristic persons
e.g. a corporation is governed by the personal

law of the corporation(i.e., its place of

incorporation). There is one exception under the

1. Phillips V, Eyre 1870 L.R. QB.I

2,0c¢ Rabel Esfrhe Conflict of laws: A comparative
Stl.ld! VOl.II F’n?SS. (1958)




69

English, Nigerian and Australian law,however, l.e,

" with regard to the ultra vires torts of the

corporations it cannot be sued if by the lex

loci delicti the tort is ultra vires, irrespec-

tive of the provisions of 1ts personal law or the

. lex fori.1

h,2.1

Vicarius Liability

In the area of vicarius liability, the English,
Australian, and Nigerian law demands that for the
master to be liable for the acts of his servants,

he should be 1iablée both by the lex loci delicti

and the lex fori. Where he 1s not so liable
under either law within the principles of vicarius
1iability,he is not a proper defendant to the

gction? The quantum of the master’s liability

is détermined according to the lex fori; any

:excess liability imposed by the lex loci delicti |
is not enforceable.? L o

i In America, the first restatement Applying the

lex locl delicti approach to choice of law provided:

1, See Dicey and Morris op.cit. at 959.
2. The Halley(1869) L.R. 2 P.C., 193. .
3., See Dicey and Morris op. cit. at 959, - .

: £



‘.].n202

’ 70.

When a person authorises another to act
for him in any state and the other does
so act, whether he is liable for the
tort of the other is determined by the
law of the place of wrong.
An explanation to this was given by way of
the comment to the section that:
in order that the law of the state of
wrong may apply to indicate liability
against the absentee defendant, he must
in some way have submitted himself to
the law of that state. It is sufficient
if he has authorised or permitted
another to act for him in the state
where the other's conduct occurs or
where it takes effect.1(a)
Scheer V. Rockne motors corp.? provides an
example of the application of this provision,
In the case, an employee of the New York defendant
corporation drove a company car to Ontario where
he negligently injured the plaintiff. It was
not established at the trial whether the employee
was authorised to drive to Ontario. On the absence
of this authorisation, the court ruled that Ontario
law which affixed liability on owners for negligence
of persons driving without express authority could

not apply to the case,

Spouses, Parents and Children

The question as to what law governs the rights

and
of husband and wife,/parents and children to sue

1(a) S. 37.
) €8 F, 24 942 (193Y4).
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each other under Eﬁglish law is also not settled,
There are no Judicial authorities in England
itself. However, Dicey and Morris have suggested
that the rights of Husband and wife to make each
other liable in tort ghould be categorised as

matters of gupstantive law and should not be S
goﬁerned by the lex fori, %his is because.it isi
intimately connected with the effect of marriage
on the proprietory relationship betweep the |
spouses., They suggested that it should be
governed by the law of their domicile at the

time of the aliedged tor‘t.1

In the case of
antenuptial torts, their view is that the question 3
husbands domicile at the time of the marriage
should be the decisive factor.? _ PR ” :¥5 '
Dicey and Morris also suggested that"the ﬁhﬁgﬁh12:
whether tort liability can exist between parents
and children should also be answered according
to the parent's domicile at the time of the tort.3
) While there is absence of Nigerian decisions
on this point, in Australia the courts have |
pronounced on it, and expectedly they have held

that there should be a confluence of the rights,

1. See Dicey and Morris, The Conflict of Laws o
9th ed. P- 959- o
(1978) -

2. Ibid, at P. 960,
3, Ibid.
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as far as the right of spouses to sue each other
is econcerned, and consequently it has to exist

under both the lex loci delicti, and the lex fori.

The parties in accordance with the principle of
choice of law must be able to sue each other in

accordance with the lex loci delicit as well as

the lex fori. On the issue of the right of
children ahd parents,however, there is no judicial
pronouncement.

In America, on the other hand, the application
of the law to this question gradually came to
be regulated by the law of domicile.1 Initlally,
because of the existence of "non-liability"
statutes of spouses, all over the states, the
American courts didn't pronounce on the matter.
The abrogation of these statutes by most states
ushered in a new found need under the lex loci
delicti approach to choice of law, for the courts
to apply the law of domicile to such situations.

Emery V. Emeryz represents one of the situations

where the law of domicile was given controlling
effect. In the case, two minors domiciledin

California were injured in an automobile accident

1. See Ehrenzweigh A. h._éL“"ﬁﬂt*"v o e Coeaflict
of laws (1962) P»987;  Rabel op.cit. 1bid.

2. 45 cal. 24 ho1,
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when driving through the state of Idaho. Their
brother with their fathers direction was driving
the car. 1In a negligence action by the two against
their father and brother, the California Supreme
Court refused to accept the immunity rule advanced
by the plaintiff which they claimed prevailed
in the state of Idaho, which was the place of
wrong. The court held that the rights, duties,
disabilities and immunities conferred or imposed
by the family relationship should not constantly
change as members of the family cross boundaries

during temporary absences from their home,

4.2.3 Liability of a deceased person's Estate

There is no Judicial pronouncement on this
point by the English, Australia and Nigerian
courts. It has been suggested,however, that
the question should be treated in the same way
as the issue of admissibility of a decedents
debts in the administration of his estate, and as
such should be governed by the law of the country
from which the administrator derives his letters

of administration.1

1. Dicey and Morris op. cit., at P.960,
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In the United States, at one time, the lex loci
delicti was held to be applicable to the question,
subject only to the forums public policy. This

was the decision in Orr V, Ahern.1 In the case,

the action was for damages for personal injuries
suffered by the plaintiff as a result of the
conduct of the defendant deceased in New York.
The suit was brought in Connecticut whose statute
provides for the survival of action against the
deceaseds executors and administrators and
provides that the action shall not abate. The law.
of.New York had however, retained the old common
law rule with regard to personal injuries, so
that the action abates on the death of the tort-
feasor, if the suit was instituﬁed after the
death, It was unanimously held that the law
of New York applies, se that the right of action
of the plaintiff was extingulshed.
According to Wheeler J.:
New York created the right of action for
this wrong. The power which gave the
right could take it away. When by 1its
law the death of the injuring person
abated the right of action for this wrong,
the right no longer existed in that

Jurisdiction, nor thereafter in any
other Jurisdiction,"?

1. 107 Conn 174 (1926).
2. Ibid, at p. 178,
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The American Courts have however shifted
from this strict attitude, by heavy reliance on
the process of classification. 1In many instances

they ceme to apply the law of domicile rather

than the lex loci delicti. By way of classification,

the courts treated survivability as pertaining

to the distribution of the deceaseds estate,

which is governed by the lex domicilyy. In Grant
V. McAulliffe,' the plaintiff and two other

persons all of them domiciled and resident in
California were injured in Arizona owing to the
negligent driving of the deceased who had been
domiciled and resident in California, By the

law of Arizona, an action in tort had to be
commenced before the death of the tort-feasor,

if it was to survive against his estate., No

such action was instituted against the deceased
in his 1ife time, The California Supreme Court
held that the plaintiffs cause of action survived.

In the Jjudgment, Traynor J. explained:

y [ 41 Cal., 2nd 859 (1953).
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"when as in the present case, all of the
parties were residents of this state,

and the estate of the deceased tort

feasor 1s administered in this state,
plaintiffs right to prosecute their causes
of action is governed by the laws of

this state relating to administration

of estate."

Determination of the Froper Parties
Under the Proper lLaw of the Tort

Approach,
Under the proper law of the tort, the mode

of determing the legal rights of the parties to
a tort action 1is,like many other aspects of
the tort,dependant on the law that on policy
grounds has the most significant relationship
to the parties and the occurrence,

The Restatement, second, has put this in

perspective, when it made survival of actions,2

Intra family immunity,> and vicarius 1iability®

all dependant on the outcome of the choice of

law process indicated under S.145, The section
provides that the rights and liabilities of the
parties with respect to any issue in tort isto

be determined by the local law of the state which
with respect to that issue has the most significant

relationship with the parties and the océurrence.

1. 1bld
2. S. 167
3. S. 146

he S. 174



7.
With regard to the capacity of the person

acting as a representativel however, the Restatement

provides that the representative designated in

the wrongful death statute of the state selected
by the application of the local law of the state
where the injury occured, should govern unless
some other state has a more significant connection

to the parties and the occurrence,

Comparisons

Generally the choice of law approaches
of the various Jjurisdictions affects the methods
of determining the proper parties to the action.
As we have seen, there has been a strict and
rigid application of the double barreled choice

of law rules egnunciated in Phillips V, Eyre in

England and to some exbtent In pustralia, -ﬁecause
of lack of Jjudicial authorities, not much can be
said of Nigeria except that by virtue of the
High Court rules English law is applj cable to

the matter.

In America, though the lex loci delicti

approach has influenced the determination of
the ripghts of the parties to prosecute or defend,
the courts have not been rigid in their approach,

1« S« 179.
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and have applied the legal requirements of
different systems of law rather than exclusively

the lex loci delicti, through reliance in

most instances on the process of classificatioﬁ.
Pasically, it is hard, in the 1light of the non-
availability of Judicial decisions,to state with
certainty, the application of the principles in
Phillips V. Eyre to all aspects of the problems

so far discussed. The issue of transmissibility
of a cause of action 1is one area where the

Australian case of Koop V. Bebb clarified matters,

and expectedly ‘it favoured a strict application
of the principles in Phillips V. Eyre. In view

of this, one can positively assert that if the

opportunity presents itself, Phillips V. Eyre

will still prevail in the resclution. of 211 other
issues. The suggestions of Dicey and Morris,
though ideal do not reflect the reality of

accepting Phillips V, Eyre as a choice of law rule.

In any discussion of issues connected with the
plaintiffs right to act as such, and the
defendant’s obligation to defend, the influence of

Phillips V., Eyre has to be contended with, and

in that regard the rights and obligations must
be available under both the lex fori and the

Lex loci delicti before they can sustain a claim.
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In America,on the other hand, even a rigid

mechanical formula - the lex loci delicti did

not deter the courts from percieving the results
of individual cases and invoking mitigating rules,
especially classification, to ameliorste any

injustice that might follow, The lex loci delicti

was never allowed to control each and every issue.
If the "proper law of the tort" 1s to apply
the very essence of the rights and obligations
is made dependant on the provisions of the law
that has the most significont relation t6 the
parties and the occurrence. The approach does
not admit of rigidity, so that under it any law
that may have relation to the tort, or the issue,
may be applicable, after due assessment and
analysis of the relative interests of the laws
of otLer affected states. |
Generally, therefore, the basic reasons for

the differences between the lex loci delicti as

applied to problems by the American courts, and

Phillips V., Eyre can be traced to the inflexible

stance of the courts applying the latter. Ob¥iously,
these aspects of a tort proceedings call: for greater
flexibility in the way encunciated by the second
Restatement, because it carries with it the inherent
vice of denying one party his rights and unnecessarily
protecting the defendant. It is better 1f the

courts adapt the simple attitude of béending backwards

1f that is justifiable.
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CHAPTER FIVE

CHOTCE OF LAW

There are various rules that have been

- perfected to take care of the process of deter-

" mining the applicable law in tort proceedings

in the conflict of laws. Traditionally most of

the rules were mechanical in character, based

‘mainly on the application of the lex loci delicti,

or the lex fori., The proper law of the tort .
however broke the monopoly by calling for the

application of the law that haslthe most signiflcant
connection with the parties and the occurrence.

This type of approach 1is novel in character, and

- cannot be rooted pn any particular relation of

the tort to a legal system unless an analysis
hay been made of the varlous interest laws that
may have any connection with the parties, and
the issues.

In this chapter, the choice of law ruleszv'.n
applicable in England, Australia, Nigeria and
America will be analysed with a view to under-

standing their defects and advantages.,

The twomron Law Rule::Phillips V. Eyre,.

Under the common law prevailing in England
Australia and Nigeria, choice of law in tort cases
in the conflict of laws 1s rooted in the dictum

80,
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of Willes J, in his Jjudgement in Phillips v, Eyre.1 _

The facts of the case are that the plaintiff
brought an action against the defendant in the S
court of Queens'ﬁench, on counts of assault and
false imprisonment. The acts complained of in
respect of which the proceedings was brought
were done at the instance of the defendant who
was then Governor cof Jamaica to suppress a riot
in that colony. The defendant pleaded an Act of
‘Indemnity later passed by the Jamaican parliament.
The court of Queers Bench ruled in favour of the
defendant, and the decision was later confirmed
by the court of exchequer. In his Jjudgement in
the latter court, Willes J, stated:

As a general rule, in order to found

a suit in England for a wrong alleged

-to have been committed abroad, two

conditions must be fulfilled, First

the wrong must be of such a character

that it would have been actionable if

committed in England... Secondly the

act must not have been Justifiable by

the law of the place where it was done.?2

This statement came to lay down the famous

double barrelled approach to choice of law in
respect of foreign torts followed in all commonr_.'
wealth countries.,

Justice Willes' first proposition that "the

wrong must be of such a character that it would be

1. 1870 L.R. 6 QB.T
2. Ibid at pp.28-29.
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actionable if committed in England% was derived

from The Halle}:1 a case decided by the court of
Admiralty. In the case foreign ship owners

sued the owners of a British Steamer to recover
compensation in respect of a collision caused by
the negligent navigation of the Steamer in Belgian
waters, The defendants pleaded that at the time of
the collision their Steamer was under the charge
of a pilot whom they were compelled by Belgian

law to employ and that they were not liable
according to English domestic law for the negligence
of this compulsory pilot. The plaintiffs replied
that by Belgian law. an owner is liable for faulty
navigation even though due to the negligence of a
compulsory pilot. The privy Council dismissed

the action, Selwyn L.J. in his judgement laid

down a dictum which Willes J. was later to rely

on ih Phillips V. Eyre. He stated:

It is in their lordships opinion alike
contrary to principle and to authority
to hold that an English court of Jjustice
will enforce a Foreign municipal law,
and will give remedy in the shape of
damages in respect of an act which
according to its own principle imposes
no liability on the Berson from whom
damages are claimed,

1. (1868) L.R. 2 P.X 193
2., Ibid. at 20k4.
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This dictum, and its influence on Phillips V.

Eyre jhas been subjected to,criticisms by writers
on the Conflict of Laws. The criticisms were:
for three major reasons., First that it is too
wide, and may lead to the closure of the doors
of the forum to even cases based on contract,
secondly that it places an unnecessary burden
on the plaintiff, and gives undue advantage to
the defendant, and thirdly, that it is parochial
in nature, preventing recovery for wrongful
conduct except ones recognised by the domestic law.
One of its most virulent critics observed:

It is difficult to think of any

principle more inimical to inter-

national harmony than this, and it

is also very difficult to understand

why the English courts should apply

such a doctrine to dilictual 1liability,

if one considers that they do not

hestitate in other branches of the law

(e.ge in the law of contract) to apply

foreign rules qilving rise to a cluse

of action unknown to Enqlish law.1

According to Cheshire, the most probable

reason for the decision may be the desire, in
the opinion of the fPrivy-@ouncil, to enforce
English legislative policies which must not be

sacrificed merely because a contrary policy

prevailed in the locus delicti. He however

added:

1 Kahn - Freund{(1974) Recuel des cours III
147 at 287,
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If this is what convinced their
lordships, it is a further illusti-
"ration of the fatal tendency to  *
attribute extra territorial effect
to an English rule solely on the
ground that it is contained in a
statute.?

Despite all the shortcomings, {Ee Halley
through the instrumentality of Phillips V. Eyre,

came to be a basis of choice_of law rules in
tort under the common law.
With regard to the second limb of the choice

of law principles in Phillips V. Eyre Willes .J.

farmulated 1t, after considering an objection
that since the local legislature of Jamaica had
- ne S power to pass a law having
extra-territorial effect, the Act of indennity
could not take away the plaintiffé right eof
action in England. On this he observed: - -

The objection is founded upon a mis-
conception of the true character of a
¢civil or legal obligation and the
corresponding right of action. The
obligation is the principal to which

g right of action in whatever court

is ohly an accessory and such accessory
according to the Maxim of law follows
the principal and must stand or fall.
Therewith,,.the civil liability arising
out of a wrong derives its birth from
the law of the place and its character
is determined by that law., Therefore
an act committed abroad, if valid and
unguestionable by the law of the place
cannot so far as civil liability{is
concerned) be drawn in guestion elsewhere.

1. CheshireGecand Northp¥Private International Law

2. (1870) L.R. 6 aB», 231.

2
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This point of view set the tone of his second
proposition that "the act must not have bcca
justifiable by the law of the place where it was
done", Clearly, the word "justifiable" is a
bit ambigious and capable of misinterpretation.
The opinion was that "actionable" would have been
a more appropriate word. As Cheshire noted:

"Actionable"is an intelligible word in
common use, but "justifiable" is ambigous
and the danger is that it may be inter-
preted in such a way as to warrant the grant
of a remedy in England when none is
obtainable in the place of wrong.1

That,however, was exactly what happened in

2

Machado V. Fontes“ decided by the Court of Appeals.

In the case, an action was brought to recover
damages for an alledged 1libel contained in a
pamphlet alleged to have been publishedlby the
defendant in Brazil, The defendant in his defence
denied the alleged libel and later took out summons
to amend his statemen® of defence by adding an
additional plea that if the pamphlet was published
in Brazil, then by Brazilian law the publication
thereof could not have been a ground of legal
proceedings in Brazil in which damages could be
recovered, or in the alternative, could not be the

gound for legal proceedings in Brazil in which

1. Cheshire and North, Op. Tit at p, 273,

2. (1897) 2 aB. 231,
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tho plaintiff cotld recover genoral damasecs for

any injury ta his credit, character or feelings.

The Court of Appeala allowed an appeal
asainot the additional plea on the ground that
the plea did not state that the publication was
not eriminal by Brazilian law. The court based ils

decision on Willes' J. dictum in Phillips V. Eyre,

The regsoningsg of the cowrt was expregsed b
(%)

Rizby Led e, in the following wordos:

cees When you consider the care with

which the learned Judge (Willea Jo)
prepared the propositions that he was
sbout to enunciate, I cannot doubt

that the change from "actionable" in

the first branch of the rule, to
"justifiable" in the gsecond of it was
deliberate... Though an action may be
brougnt here, it doesa not follow that

it will succeed here, for when it was
committed in a foreign country, it may
turmm out to be a perfectly innocent

act according to the law of t hat country;
and if the act is shown by law of that
country to be an innocent act, we pay
such respect to the law of other countriea
that we will not allow an action to be
brought upon it here. The innocency of
the act in the foreia? cowmntry is an
answer to the action.

This reasoning of the court has drawn a
lot of criticism. According to Dicey and

Horris justice Willes could not have possibly

intended the word "justifiable" to be equated

1e Ibid at 235.
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with "authorised" or_"innocent" or "excusable",
but that he was using the word while déaling
with a statute of indemnity and wiis therefore
not referring to the nature of the act but

to the legal effect attached to it by the lex

loci delicti, "The relevance of the locus
delicti 4is not whether at the time of the action
it attaches a moral stigma to the defendants
conduct, but wether it imposes upon him an
obligation to compensate the plaintiff'.1

There are however opinions to the effect

that Machado V, Fontes was correctly decided,
and the interpretation of Jjustice Willes’
proposition was correct. It was contended that:

If the facts in that case are regarded
in a realistic way, it is impossible

to contend that the defendants conduct
was innocent or that he had committed

an excusable act, It would be a strange
result if an Englishman who in a foreign
country publishes a 1ibel concerning
another Znglish man can thereoy save s .
pocket from the payment of damage,?

According to Clarence Smith, in a situation
such as displayed by the case, the absence of

civil remedy in the locus delicti may be for

1. Dicey and Morris op.cit. P.923.
2. Gutteridge{{"A new approach to private

international law" in (1936) & Camb,L.J.16 at 20,

.
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and
reasons of public policy mot that the plaintiff
had suffered no wrong and in that respect it will

be right for the court to equate Jjustifiable

with innocent.1

Phillips V. Eyre in the English Courts

The principles of Phillips V. Eyre as inter-

preted in Machado V., Fontes came up for review
in the House of lords in the case of Boys V.
Chaplin.2 The facts of the case are that the
plaintiff was seriously injured in Malta through
the negligence of the defendant. Both parties
were domiciled in England at the time of the
accident, The trial Judge found that under
English law the plaintiff should be awarded
£2,250, but that under Maltese law he could
recover only £53. Maltese law allowed nothing
for pain and suffering.He then considered him-

self bound by the judgement in Machado V. Fontes

and decided that the plaintiff was entitled to
recover the same damages as he would have

recovered if the tort had been committed in England,

1. See Clarence Smith "Machado V. Fontes revisited”
in (1956) 5 I.C.L.Q."}pb ar L 70.

2. (1971) A.C, 356;(1969) 3 W.L.R. 322,
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The case went on appeal to the House of Lords on
the question of the head of damages to be awarded
by the English court in the particular context
of the case. The lords were divided in their
approaches to the issue, which mokes the ratio
of the case difficult to extract.1 However,
the lords made two things clear, First, they
unanimously endorsed the first limb of the

proposition in Phillips V. Eyre,(l1.e. that the

conduct must be actionable as a tort in England)
On the second limb, (i.e., that the act must

be not be justifiable by the lex loci delicti),

3

the majority of the law lords were unanimous
that the decision of the Court of Appeal in

Machado V. Fontes was wrong. Lord Hodson stated:

If the decision of Machado V. Fontes
could be supported on the ground that
actionability is not escential, the
respondent must succeed, but in my
opinion that decision is wrong and
should be overuled,?2

Lord VWilberforce on the other hand pointed
out that the decision shouid be overruled since
the balance of Jjudicial opinion is decidedly

apainest it,

1. See Webb Te Ho and lierth p,I7,, "Fareign torts and English
Courts" in (1370) 19 1.C.C.Q.2Y4.
2. (1669)3 W.L.R., 322 at 330,
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The majority agreed that the second limb of
the proposition requires that the conduct must
give rise to civil liablility in the lex loci,
so that taking the two parts together there
should be a double actionability! According
to Lord Wilberforée, the act must satisfy two
conditions:

Actionability as a tort according to
English law subject to the condition
that civil 1liability in respect of

the relevant claim exists as between

the actual parties under the law of the
foreign country where the act was done.Z

Though the House of Lords disposed of the
issue before them by dismissing the defendants
appesl, the reasons they gave for doing so are
not reconciliable. We will have to go into it
because of a third dimension introduced by
that aspect into the English choice of law rules.

Some of the law'lords were of the opinion
that the issue of the head of demages must be
governed by the "proper law of the tort" approach
adopted by some American jurisdictions;3 since
the parties were more connected with England and

Malta had no interest in the application of its lawf}
1. 1bid. at 340

2. Ibid at 341.

3, Lords Hodson and Wilberforce.

4. See Morris, "the pro

r 1 ] '
in (1951¥ &) ge as?w of. %ie tory*

Harv L., i
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The American law Institute's Restatement, second1

was cited with approval to support this contention.
To some Lords, head of damarses should be clas-
sified as procedural and therefore governed by the
lex fori., The two dissenting members, however,

held Machado V, Fontes was rightly decided.

1t was therefore the judgewments of Wilberforce
L.J. and Hodson L.J., that led writers to surmise

that Boys V. Chaplin introduced the proper law
2

of the tort doctrine into English law. In
their judgements, lords Wilberforce and Hodson,
relied on the interpretation of the opening

sentence of Justice Wille's dictum in Phillips V.

Eyre. Willes J, had used the expression "As a
generzl rule®", This was interpreted as giving
rise to the possibility of an exception, which

the lords created by way of the "proper law of

the tort® doctrine. Lord Willberforce stressed
the need to differentiate between the relevant
issues and congider whether the generzl rule or an

3 He was in favour

exception ought to be applied.
of a rule analogous to the significant relation-

ship appreoach of the American Restatement.

1. (2d) 1971).

2. ESee Cheshire op.cit. Ibid:,Dicey and Morris
op. cit. Ibid.

3. (1971) A.c. 356 at 391.
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1f such an addition to the Enpglish choice of

law rules is accepted, the choice of law rules will

appenr in the shape pravided by biery and Morris:

"(1) As a general rule an act done in
a foreign country is a tort and
actionable as such in England
only if it is both:

(a) actionable as a tort according
to English law or in other words
is an act if done in England
would be a tort; and

(b) actionable according to the law
of the foreign country where
it was done.

(2) But a particular issue between the
parties may be governed by the law
of the gountry which with respect
to that i~=sue has the most significant
relationship with the occurrence
and the parties."1(a) '

5.1.2 Phillips V. Eyre in the Australian Courts

The Australian case that attempted to
critically analyse the double barrelled principles
of choice of law enunciated by Willes J.

In Phillips V. Eyre was Koop V. Bebb2 In the

case, an action was broucht in the Supreme
furt of Victoria in respect of the death of
one Koop who died through the negligent driving

of the defendant, In his defence the defendant

1(a) See Dicey & Morris The Conflict of Laws 9th (1974)
edc Pl 919.

2. (1951) 84 C.L.R, 629,
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alleged that the spot where Lhe accldent look
place was in New South Wales, and objected as a
matter of law that the facts alleged in the
statement of claim did not constitute any cause

of action for the plaintiffs against the
defendants, either under the laws of Victoria

or otherwise or alternatively did not constitute
any cause of action‘which was recognisable and
enforceable in the Supreme Court of Victoria,
The laws dealing with fatal accidents in the «
two Jjurisdictions were similar., The Victorian
Supreme Court upheld the objection of the
defendant on the ground that the Victorian statute
applies to wrongful acts occur~ing in Victoria
by virtue of an implied territorial limitations
necessitating the addition of words "within
Victoria" to the section, On appeal to the
Australian High Court, the court held that

the plaintiff succeeds on the ground that both

the lex fori and the lex coci delicti would

have given the deceased a cause of action and
this should be enough for the wrongful death
statutes of the lex fori to operate. In the
Judgement, the court criticised the inter-

pretation of Willes J% second proposition,

in Machado V., Fontes, However, their Lordships

endorsed the interpretation given to the first limb.
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They also held that, the word "justifiable”
in the second 1imb should be interpreted as

an inguiry into whether the act involved civil

liability by the lex lwci deliciti.

From the decision of Koop V. Bebb it would

be noted that the interpretation of the word
"justifiable" in Willes J's dictum in Phillips V.

Eyre, to read "actionable" was made by the
Australian Courts almost two decades before

the English Courts. After Koop V. Bebb the

Australian High Court continued to doubt the

interpretation in Machado V. Fontes, and,

ultimgtely, Australian decisions played a major
part in the decision of the House of Lords in
Boys Ve Chapline

5el e’ Phillips V. BEyre in the Nigerian Courts

In Benson V. Ashiru the Nigerian Supreme Court

adgpted Phillips V. Eyre when it held:

The rule of the comuon law of England
on questions of private international
law apply in the High Court of Lagos.
Inder these rules, an action in tort
will lie in lagos for a wrong alleged
to have been committed in another part
of Nigeria if two conditions are
fulfilled: First, the wrong must be of
puch a character that it would have
been actionable, if it had been

1« See Anderson V. Eric Anderson Radio and T.V. RTY Ltd.
(1965) 114 C.L.R. 20,
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committed in Lagos; and secondly,
it must not have been Justifiable

by the law of thet part of Nigeria
where it was done.1

This statement is obviously a restatement

of the principles of Phillips V. Eyre. The facts

of the case were that.the respondent for and on
behal f of himself and the dependent relatives
of the deceased brought an action against the
appellants in the High Court of Lagos under the
fatal accidents Act 1846 of England(a stdute of
general application), For damages representing
the pecumary. loss sustained by the death
of the deceasea through the negligence of the
second defendant., The court held that since
the accident took place %n Western Nigeria, the
applicable law was the fort faw of Western Nigeria
and not the fatal Accidents Act 1846, The
respondents therefore asked for leave to amend
the statement of claim by substituting the 1846
Act with the Western Nigerian law, The Supreme
Court held that though the amendment may cure
the alleged defect in the claim, the defect by
itself dces not debar the plaintiff from obtaining
relief,

The decision of the Supreme Court is noted
for three things: first is the unequivocal

adoption of the principles in Phillips V., Eyre,

1. (1967) N.M.L.R. 363 ap 1365,
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second. ig the reluctance of Lhe court Lo follow Lho

1
Bnglish Court of Appeal decision in Machado V. Fontes, and

third _ the reliance of the court on the Australian High

2
Courts case of Koop V. Bebbe.

Apart from these notable features of the
decision, there was an assertion that the decision
was in conflict with another decision of the same

court in Amanambu V. Okafore. The facta of the two

cases were similar. In Amanambu V., Okafor,

the plaintiff wam the widow of the deceased
who died through the negligence of the
defendant in the former Northern Nigeria.

The action was brought in the High Court of
Bastern Nigeria under the Fatal Accidents

Law of Northern Nigeriae. The defendant owner
of the offending vehicle was resident in
Eastern Nigeria while the driver was resident
in Midyegtern Nigeria. When the defendants
in their defence raised an objection as to
the jurisdiction of the Eastern Nigeria Court

to hear an action based on the Fatal Accidents
Law of Northern Nigeria, the plaintiff applied
for leave to amend the statement of claim
substituting the Northern Region statute with

the Eastemm Nigeria Lawe The Court however

1' Supra.
2. Suprae.
3' (1967) N ll‘IlL.Rl 1180
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held that the proper thing is for them to file
a fresh suit., They appealed to the Supreme
Court on this ground., The Supreme Court held
that the fatal Accidents law of Lastern Nigeria
confers a risht to sue for compensation in
respect of F atal A ~cidents which occured in
Kastern Nigeria and not outside it, so that
no claim could be based on thePF atal A ccidents
Law of Eastern Nigeria for a tort which took
place outside the region,

This decision, was wrong if based on the

principles of Phillips V., Eyre, Under Phillips V.

Eyre the applicable law would have beem the law

of Eastern Nigeria, and the lex loci delicti

does not have to be pleaded. One thing is
however. certain, that the Supreme Court did
not advert its mind to the conflict of law
problem in that case and seems to have decided
the matter on procedural grounds.1

Writers on the Nigerian conflict of laws
subscribe to the view that the contradiction
between the two 8 upreme Court decisions cited
above may result in confusion.2 However, this
may not be 80, -in the light of the fact that
there was no significant pronouncement on choice

of law in the case of Amanambu V. Okafor.

T. See AgbedejPrssays on thne Conflict of Laws(1985)
) pl20 L

2. See Agbede op.cit. Ibid.
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The Nigerian authority on choice of law,

therefore, is Benson V. Ashiru, The question

of interpretation of the second limb of the

rule in Phillips V. Eyre was not rapiged in the

case and,because decisions on this point by
the Nigerian Courts is scanty, one could only

speculate as to the possible, line the Supreme
Court may adopt., In view of the later decision

of the House of Lords in Boys V, Ch_gplin,1

and the prominance given to the Australian

decision of Koop V. Bebb in Benson V. Ashiru,

it seems the Supreme Court has no alternative

(if it is to continue applying Phillips V. Eyre)

-bul to interprete. the second limb in line

with current authorities in England and Australia.

Phillips V. Eyre: Jurisdictional or Choice of Law
Rule? '

Writers and some judicial decisions had
flirted with the idea that, either one or both
of the 1limbs in Willes J% formulation in

Phillips V. Eyre related to choice of Jurisg-

diction rather than cheoice of law.
OCne view. suggests that Justice Willes

in relying on The Hallev2 never intended by the

1« Supra,
2. Supra.
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first rule of his dictum, to lay down that
there must be a substantive liability according
Lo English law, and that while using the word
actionable he was referring to jurisdictionl'“:
<0 that the first rule is no more than the
assertion that you cannot sue in an English
Court unless the English Court has Jurisdiction
according to English law.‘1

Another view is that both the first and
second parts are conditions to be fulfiled
before the court can have jurisdiction.2
This view is reflected in a question posed j_ 

in the Australian High Court case of Anderson V.

Eric Anderson Radio and T.V. PTY Ltd. by

Windeyer J. When he asked:

But when the two conditions are -
fulfilled -« when the act is
wrongtul by the law of’ the

forum and in the place

where 1t occurred - what then?
The case is one that the court
can entertain but by what law

is it to Judge.?3

The House of Lords had the opportunity

to prencunce on this matter in Roys V. Chap.‘lin.LL

1. Sce Tatoan Ho,'Dicey: An American commentry" in
(1951) 1.Cc.L.Q.7; and also Kahn-Freund,
"Reflections on public policy in English

conflict of laws" in (1953) 39 Trans, of
Grot Soc. 49.

2. See Spence B3{1949) €an. B.R.661,
3. (1965) 14 C.L.R. 20 at i1, |
i,  (1969) wW.L.R. 322. &



100,
Lord Wilberforce in a pronouncement supported
by the other lords, specifically pointed out

'that, the rule in'Phillips V., Eyre relates to

choice of law and not to choice of jurisdiction.1

In Australia, though there was no pronoun-
cement on this point, Windeyers J&'intimation in
the Anderson case remains an isolated instance
in the consideration of the rules as jurise
dictional., Subsequent Australian cases have

applied the principles as pé&rtaining to

questions of choice of Law.2

In Nigeria, a commentator on the Nigerian

-conflict- of laws is of the opinion that the

3

'Supreme Court in Amanambu V. Okafor” might

‘have treated the rules in Phillips V., Eyre
'as being jurisdictlonal in nature, and,therefore,
choice of law would have to be dependunt on .

the lex loci delicti.u This view is contestablén

in that, the Supreme Court had made no pronoun-
cement on any rule of conflict of laws whether

Jurisdictionsl or otherwise, The court even
1o LPig ot pp..337-339, e
2. GSee Hartley V. Venn (1967) 10 F,L.R. 151;

Kemp and Ors V, Piper(1971) S.A.S.R. 25;

V. Australian Broadcasting Comm, (197h)
22 F.L.R, 181,

39. Supl"a. i
li. See Agbede, op. cit, Ibid.

Gorton
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intimated its willingness to pronounce "on questions
of private international law" had the "claim as
originally based on the F'atal Accidents Law of
Northern Nigeria left unamended.“1 From all
indications,therefore, the Supreme Court’s
decision was based on purely misconcieved
procedural grounds.

There is one other Nigerian case decided
by the Enugu High Court in which the rule in

Phillips V. Eyre was treated as Jjurisdictional

in nature. The case was Ubanwa & ors V. Afocha

& University of Nigeria.2 In the case, the

plaintiffs were the dependants of the deceased,
killed in an accident in Zaria through the
negligence of the first and second defendants,
The plaintiffs brought the action under the
Patal gcidents 3 aw of Northern Nigeria,
Counsel for the defendants argued that the
Enugu High Court had no Jjurisdiction to try an
action based on an accident that occurred in
Northern Nigeria, and that the fatal Mccident
faw of Northern Nigeria has no application in
Eastern Nigeria, The court held, it has
Jurisdiction to entertain an action based on a wrong

committed in another part of Nizeria, where the wrong
.was such that it would have been actionable

a. (1967) N.m.L.R. 118 at 120,

2. (1974) 4 2.C.3.1.R 312565
. hy s 25(‘): s e liell s 308 c’ltﬁd by Mbcdu OE. cito
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if it was committed within the state and was not
Justifiable under the law of that part of
Nigeria where it was committed. The Judge

applied the lex loci delicti to the case,

obviously, this decision was based on a mis-

understanding of the rule in Phillips V.

Eyre as accepted by the Supreme Court in

Benson V. Ashiru., However, it would 'have to 'be

conceded that the way in which the Supreme

Court reinterated the principles in Phillipa V,

Eyre by way of the words:
an action in tort will lie in Lagos
for a wrong alleged to have been

committed in another part of Nigeria
if two conditions are fulfilled....?

allows room for the interpretation of the

rules as Jjurisdictional. However,

since the Supreme Court specifically relied

on the common law, the conclusion is 3inescapable

that Benson V., Ashiru relates to choice of law

#nd not choice of Jjurisdiction,

One point remains to be settled.. The
interpretatior of the rule in Phillips V.Exze
as rolating to Jurisdiction, merely means

that the rule is propounding a jurisdictional

1. (1967) N.M.L.R. 363 at 365,
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test roferring to jurisdiction over the tortious
act, as distinct from the in pergonam jurisdiction
which must have been established before the
proceeding is even star’ted.1 Thisy therefore,
does not warrant the view that the existence

of statutory rules of jurisdiction gusted the’

interpretation of any of the rules iIn Phillips V.

Eyre as jurisdictlonalg

Cholce of Law in America

In America choice_of law is dependant on two

important approaches; the lex loci delicti approach

and the proper law of the tort approach. Of these

two, the lex loci delicti approach praceded the proper

law approach in terms of judicial recognition. Before
the adoption of the latter approach, the lex loci
delicti was the governing choice of law principle all
over the states of America, The proper law of the tort
has however come to occupy the dominant position on
questions of choice of law, in the majority of the

states, and the lex locl delicti now apnlies to only

a few states.

The lex locl delicti approach

The lex loci delictl approach, presupposes

that tort liability should be governed by the
law of the place of wrong. It came to have
prevailing effect in the early 20th century

threcugh the influence of justices's Holmes and

1. Jce Sykes E.le & DPryles Mo.E. Interngtional and Inter=—
state conflict or laws (1975)p.540

2e See Agbede, op. cit. Ibid,
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Cardozo,1 in a number of Jjudicial decisions,
incorporating mainly the theory of "vested

rights", In Slater V., Mexican HY.2

Holmes J. Stated:

"The theory of the foreign suit is
that although the act complained of
was subject to no law having force
in the forum, it gave rise to an
obligation which like other
obligations follows the person

and may be enforced wherewer the
person may be found."

And in American Banana Co. V. United Fruit
Co. he Observed: |

"For another Jjurisdiction, if it
happens to lay hold of the actor
to treat him according to its own
notion rather than those of the
place where he did the acts...
would be unjust.3 '

Under the approach, the American courts
were contented in apprlying the law of the
place of wrong because the rights and liabili-
ties of the parties were seen as
governed by the place of wrong from where
the cause of action arose,

The most important reasons advanced for

the application of the lex loci delictl was

1. See Western Union telegrap Co. V. Brown(1914)
254 U.S. oucks V. andar Oe

N.Y. 99.
2. (194 )u.s. 120 (1904)
3. 213 U.S. 347 (1909)




that it is always in consonancelwiih Lhe iegifimuﬁé
expectations of the litigants, in that they can
reasonably foresee the risks of their contemplated
conduct, and be able to safeguard themselves
against liability arising therefrom whenever
necessary. N _ . L
Commentators on the working of the lex lOCi.:éy?
delicti have however found fault with it in many_ *G

respects. First 1is that the locus delicti is

in many cases fertuitous, more especially in
the world of today where technological advance-
ment has made mobility of people and goods
quite easy. Second & that the parties do not
agree on the‘place“or tort before the liability
arises.1 Third. is that throvgh

the supposition
that the lex loci delicti is in accord with the

expectation of the parties, the doctrine unduly
favours the defendant, because the expectation
encouraged and protected is that of the tortfeasor
‘rather than the victim, There is also the need
for the protection of the victims legitimate -
expectaticn to rely on the law reasonable

related to the tort, and which may adequately
protect. his interest, and not exclusively

the lex locl delicti.o U
CT985)

[ I .y . .
1. w&ee Morris J.H.C., Conflint of Laws 3rd Ed. P. 504,
2, See Kahn ~ Freund QyDilictual 1iabllity and

the conflict of laws "in (1968) Recuel desgours.b,

y




5i2e2

106,

The lex loci delicti is very difficult to

apply in cases of multi-state torts where the
tort has significant connection with more than
one system of law, The American courts in
order to avoid the hardships occasioned by

the problem, always apply the lex domicilii,

instead of trying to find' out in which state

the tort was committed.1

The rampant use of classificationz- in
order to avoid absurd results is a manifest
example of the mechanical nature of the
doctrine. 1In this way the American courts

have clearly shown that the lex loci delicti

does not meet the ends of justice in some cases.

The lex loci delicti approach was the

guiding principle of choice of law under the

Restatement, first> and despite its mechanical

nature and the inherent injustice its applica-
tion entails, it remains the choice of law

rule in some states in America,

The Proper Law of the Tort Approach

The concept of the proper law of the tort
was introduced into the choice of law process
by Morris in 1951, He drew analogy from the

operation of the "proper law of the contract"

1. See Dale System Inc. Y, Time Incorp.(1953)
116 F. Supp. 527.

2. See Classification(Chap. 11) Supra,

3. (192};) paragraph 377.
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in English law and after observing that its
application to contracts has yielded much more
reasonable and Jjust results than any other choice
of law rule, he suggested that the same
concept can be applied in a different context

to the ascertainment of the applicable law in

torts.

According to him:
"English courts have reached results
which on the whole seem commercially
convenient and sound by applying the
proper law doctrine to the question
whether the defendant is liable for
breach of contract; why should we
not reach results which are socially
convenient and sound by applying
the proper law doctrine to the
question whether the defendant is
liable in tort?M

.

In a later work he explained that while
in most situations there will be no need for
the court to look beyond the place of wrong,

a conflict rule ought to be developed flexible
enough to take care of the exceptional situations
as well as the normal ones, otherwise the results
will continue to offend our common Sense.2 The
proper law of the tort according to him is the

law which on policy grounds seems to have the

S — T — s e
1. See lorris J.C. "The “roper Law of Zhe Tort
n (1951) bl Hary, . L,R. 881 at b683. 98l,)
2., Hee Morris J.C., Conflirt of Laws 3rd Fd. P. 3041
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most significant connection wi th the c¢hain of;? f”
acts and consequence in a particular situation
before the court.1 o | .

The application of the "preper law" to
tort liability will however take different
factors into consideration from its'application '
to contracts, Under the "Proper law of the
contract" the express or implied intention
of the parties with regard to choice of law is
given precedence over the law of the place which
has the most significant connection to the
transaction., The issue of intention cannot
be applicable to tort liability. Under the
proper law of the tort, therefore,what is given PR
precedence are policy considerations relative
to the facts constituting the tort which are
given controlling effect in the determinatiﬁn
of what system of law may be applicable to a
particular case.

Secondly, the proper law of the tfort has
never been considered as cne whole event in the
same sense as there usually is a single proper
law of the coﬁtract, instead the American courtis

have refered to the law applicable to a particular

——

1. See (1951) Harv. L.R, 881 at 888.
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issue arising in a tort.! The concept 1s merely
a generic one signifying a rejection of orthodox
wechanicul rules existing all over the world.2
In keeping with the spirit of the doctrine,
courts are, required to make very little attempt
at defining the limit oflits flexibility and
fluidity,

The proper law of tort provided the
foundation which the American Courts utilised
to develop the most appropriate methods of sele-
cting the applicable law. It received iﬁs
first judicial recognition in Babcock V.,
3

Jackson,

—— e e

a case decided by the New York Court
of Appeals. In the case, the Jacksons who
were domiciled and resident in New York, gave
a 1lift to the plaintiff to Ontario, Canada
where she was injured due to the negligence

of the defendant, ©She sued for damages in
New York. The vehicle used during the trip
was registered, insured and garaged in New

York., By the law of New York, the plaintiff

1. See Babcock V. Jackson(1963) 191 N.,E. 24 279.

2. See Nygh, L"some thoughts on the proper law
of the tort" in Contemporary problems in the
Conflict of Laws: Essays in honour of J.H.C.
Morris (1970) P. 232; also 1in (1977)20

1,C.L.Q, 799.
3. 191 N,E, 2d 279.
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could recover damages, but Ontario, where
the accident tock place, had a statute which
barred gratultous passengers from recovering
damages from their host drivers. The Court
of Appeals allowed recov2ry. In his Judgment
Fuld J. stated:
"Justice, Fairnes, and the best
practicable result may be best
achieved by givengcontrolling
effect to the law of the
Jurisdiction which because of its
relationship or contact with the
occurrence or the parties has the
greatest concern with the specific issue
raised in the litigation",

Three reasons influenced the decision of
the court. First was the contention that the
grouping of contacts or centre of gravity
principles which was adopted by the court with
regard to contracts was also applicable to
torts. Second wes that the Ontario statute could
not apply to the case because its object is
to protect Ontario insurance companiesy pngd
third: was *hal New York had for more concern
with the outcome of the litigation than Ontario
had, because the parties were all New Yorkers
and the place of accident was merely fortuitous.

Later, the American courts resorted to the

use of different principles, all aimed at

achieving the same objective, under the banner
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of the proper law of the tort, Some of theée
principles were extensively criticised because
of the prospects of their abuse coupled with
the fact that the adOptioh of the proper law
doclrine gives some measure of discretion to
the court to deviate from laid down precedents.
Here aré some of the adopted principles as_.f

applied by the courts.

The “contact" or "centre of gravity" approach:

This principle which was derived from analogy -
with contract was first cited by Fuld J, in

Babcock V., Jackson.1 The principle makes

choice of law dependent on the number of
contacts, the parties, the events and the
issues have with several Jjurisdictions

involved in the incident and gives controlling
effect to the Jjurisdiction with the:most |
contacts and in which the “centre of gravity".

of the tort is said to lie, In Babcock V. Jackson,

however, the court did not decide the case on
that basis alone, but went on to analyse the
policies Unddlying the various rules of law,
Critics have pointed out that choice of law |
on mere contacts alone, is clearly inconsistent

with the proper law of the tort, and is capable

1. Supra.
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developing into a mechanical formular.1

The "interest analysis" approach: This

approach seeks to discover the policies under-
lving the substantive laws which are in conflict.
This can be achieved only when there is a correct
construction of the statutes. The approach is
said to be consonant with Morris view of choosing
a law which on policy grounds seems to have the
"most significant connection" with the tort,

Most American courts have favoured 1t.2 The
weakness in the approach lies in the difficulty,
more espocially with regard to international
conflicts, in objectively and effectively
interpreting and inquiring into the policies

of a statute of a foreign jurisdiction,

The "better law" approach: This approach
3

extensively propounded by Leflar” was adopted

by the lew Hanpshire Supreme Court in Clark V.
Clark. In the case Kenison C.J. stated:

"we prefer to apply the better rule in
conflict cases, when the choice is open
to us, If the law of some other state
is out moded, an unrepealed remnant

of a by gone age, a drag on the coat
tails of civilisation, we will try to
see our way clear to apply our own law
instead., If it is our own law that

is absol te or senseless(and it could be)

we will try to apply the other states
law., Courts have always done this in
conflict cases but have usually covered

T« See Miller V, Miller (1968) 237 N.E. 2nd 277.
2. See Miller V, Miller, Supra; Reich V, Purcell

432 P. 2d GL(1867)(California S.C.)Prau V. T

rent

Aluninium Co. 263)A.2d 129(1970)(N.J.5.C)
3. (1966)5)4 cal, L.R. 158).
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up what they have done by employing
manipulative techiques such as '
characterisation and renvoi."1
One critic has aptly observed, with regard to
this approach that it is not the function of the

courts to roeform the laws of other countries or .

even their own by gziving it a nzvrow intere

2

pretation or refusing to apnly it. It remains -

to be stated, that Clark V, Clark remains the

only isolated instunce of the application of .
this apprbach. | |

The "Comparative impalrement" approach: This

approach is closely related to the "interest
analysis® approach, it was adopted and maintained
by the California Courts. Under the approach,
the court applies the luw of the state whose
interest is likely to be more impaired after
weighiny the interests of the two states, In

O0ffsh re Rental Co., V. Continental 0il Co.

The California Supreme Court stated the principles

upon which the approach works thus:

1. Morris,Op. Cita. 7, 521, ' ; PR
2, (1978) 22 cal. 3d 313 at 332. ' '



11H.

Once preliminary analysis has ldentified
a true conflict of the governmental
interest involved, as applied to the
parties under the particular circumstances
of the case, the (application of)
"comparative impairement" approach to
the resolution of such conflict seeks

to determine which states interest

will be more impaired if its policy

were sub ordinated to the policy of

the other state.?

The same criticism against the "interest

analysis" approach may be proffered against
this approach also. That is the possibility

of misconstruing a foreign statuto,

5.2.3 The Restatement, Second

The Restatement, second, of the American law

Institute adopted "the proper law of the tort"
doctrine as its working guideline, It set down

its own principles of choice of law in S.145(1)
which provides:

The rights and liabilities of the
parties with respect to an issue

in tort are determined by the local
law of the state which with
respect to that issue has the most
significant relationship to the
occurrence and the parties.

The Restatement went on to provide the factors

to be taken into account in arriving at the

applicable law, Thece include the domicile,

1. (1971) 2d, The Restatement, is a statement of
the laws of the U,S.A. 1t has no binding
authority and is merely persuanine.
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residence, nationality place of incorporation
and place of business of the parties, and the
place where the relationship if any between
the parties are centered. All the factors are
to be evaluated in relation to the particular
issue, However, the list of factors is not
exhaustive and the courts ére allowed to take
into consideration further factors that are
relevant to the issue before them,

Under S,.6, the Restatement also laid down

general choice of law principles for all
conflict cases, intended to guide the court
to the choice of the applicable law. Zthese
principles are intended by the wordings and
cross references of the Hestatement to work
as a complementsary guide to the provisions in
S.145. The provisions of this latter section
are also not exhaustive and from the scheme of

the Restatement S, 6 is the point from which

all choice of law analysis should commence.1
The practice, however, is for the courts to
applyvhesc provisions in isolation of each

other.2

1. 8S¢e Toflar Be A« "The tort provisions of the Resta-
tement, second, "In (1972) 72 Col. L.R, 2b7.

2. See First National Bank of Fort Collins V.
Rostek(1973) o614 P. 2d 31L.
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Under S. 6, the court is expected to be
guided by certain policies relevant to the
choice of the applicable law, which 1ncludes,
the need of the interstate and international
system; the relevant policies of the forum;
the relevant policies of other interested
states, and the relative interests of those
states in the determination of the particular
issues; the protection of justified expectations;
the busic.policies underlying the particular
field of law, certainty, predictability
and uni formity of result, and ease in the
determination and application of the law to be

applied,

5.2.l Critical Review of the working of the proper
Law Doctrine

The proper law of the tort is criticised
on two important grounds, First, that the
analogy with contract cannot be maintained in
most situatlions because parties to a contract
have the opportunity through various means
of choosing the law to govern their liability
to each other which is not the case with

regard to torts. Secondly while the applicaticn
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of the proper law to contracts, had ensured
choice of law rules that are certain prodictable
and uniform these features cannot be obtained
in the application of the concept to torts.1
Basically, the issue of certainty, pre-

dictability and uniformity of results has been
the bane of the proper law doctrine, which
resulted in the suspicion with which it is
regarded in many legal systems. InfBoys V.
Chaplin Lord Hodson voiced this suspicion
when he stated:

rules of law should be defined and

adhered to as closely as possible

lest they lose themselves in a

field of judicial discr tion

where no secure foot hold is to be

found by litigants or their advisers,

Yhe American experience, shows that certainty

predictability and uniformity of result is very
difficult to maintain under the proper law of
the tort doctrine. The experience of the New
York courts which came to have the largest

2

nunber of contradicting decisions™ led a

commentator to acknowledge that the decisions:

1. See Ehrenzweigh A"The not so proper law of the
tort: A pandoras box" (1968) 17 I.C.L.Q.I,

2. See Babcock V, Jackson(supra); Miller V.
Millef(supra); Neumier V, Kuehner(19b5) 16
N.Y. 2d 120 Tooker V. Lopez 2 (1969)

24 N.Y.2d 289,
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have been awesome to behold; dissents,
shifting doctrines, results not easily
reconciliable. In short a law professors
delight but a practitioners and Jjudges
nightimare.

Ordinarily, it would have been expected that,

the Restatement would have provided some measure

of certainty, predictability and uniformity in

the application of the proper law doctrine,

This however is not so. Apart from the fact

that the courts treat the choice influencing
considerations of 5,6 and the significant
relationship principles of S, 145 as alternative
rules% the provision of the Restatement
itself is not exhaustive and coupled with the
non binding nature of the document nothing
prevents the courts from deviating from its
providions. The result is that the principles
of the itestatement'c't?e ineffective in providing
any tangible certainty, uniformity or harmon}

of judicial decisions. The difficulty in balancing
the need for non mechanical principles of choice
of law and Lhe need for certainty and pre-,
dictability of judicial decicions, brings to
light the fragile nature of the proper law of the

tort doctrine. The provisions uvi tne Restatement

1+ Weintraub, "The future of choice of law for
torts: what principles should be prefered"

in(1977) law and ¢ontemp. Problems1L6,

2. See Offshere Mental Co, V, Continental 0il Co.
(Supra).
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itself is stated to bte contradictory without

any possibility of an apyrlication that may

satisfy all the principles set down under S.6

and that the principles themselves cannot

work in harmony becaus> of their inherent relation

to opposing values. In First National Bank of

Fort €ollins V., Rostek, it was stated:

The relevant choice influencing considera-
tions had to be reduced to a manageable
nunber and identity if they are to be used
as practical basis for actual decisions

in choice of law cases, The availability
of a lonpg catalogue of policy factors is
not of much help to lawyers and judges
workin;. on specific cases,1

Morris himself has acknowledged the

difficulties faced by the American courts in the

application of the prcper law of the tort doctrine.

He sought to -defend it by asserting that:

Any breach with tradition as dramatic as
this is bound for a time to produce some
uncertainty, Any revolutionary new doctrine
is sure to develop teething troubles until
its rationale and scope have been clarified
by Jjudicial decisions., This is especially
true if the new doctrine won the day in the
teeth of powerful dissent,

T

Supra, Ibid.
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Comparisons

From the discussions in this chapter, we
can see that the basic foundation and application
of the three choice of law rules are substantially
different, The application of the double
barrelled choice of law rule under the principles

in Phillips V. Eyre, 1is not only biased towards

the forum in its requirements, but also leads

to the application of the law of the forum

even in situations where to do so will be highly
unreasonable, and may lead to gross injustice.
The application of the doctrine by the English
Courts has resulted in controversisal decisions.1
The attempt at retaining the principle in Boys V.,
Chaplin led to the evolution of a rrotesque and
uncertain decision which left writers and
practitioners grappling with the problem of

fishing out the ratio of the case 2 due to the
uncertainties created by the divergent opinions

of the lords. Though many writers have reluctantly
accepted thzt the House of Lords created an
exception to the general rule of the applicability

of the double barrelled choice of law rule, many

1. See Machado V, Fontes. Supra

2. Karsten, Chaplin V, Boys: Another analysis
(1970) 19°T1.C.L.04, 35; Webb & North,"Foreign
torts and English Courts"(1970) 19 1.C.L.Q 24,
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others held the view that Boys V., Chaplin,

nelither took the English Law forward, ncr backward;
that no one nen be satisfied or dissatisfied
with the case because there ié every thing for every
one and nothing for all. The opinign is that
throughout the decision their lordships had
continuosly piven with one hand what they had
taken with the o'l:her'..'1

Conflict cases had not fared well in
both Australia and Nigeria fhough the Australian

courts crilicised Machade V. Fontes,no constructive

attempt was made to solve the other problems
created by the rule in Phillips V., Eyre. The
Nigerian courts also dogmatically adopted the
principle, and it later proved too much, The
confusion pervading the Nigerian courts from

Amanambu V. Okafor to Ubanwa V, Afocha, 1s created

mainly because of the cumbersome effects of the

principle in Phillips V. Eyre.
In America on the cother hand, not much can he based

on the lex loci delicti approach., It is gradually

losing ground to the proper law doctrine. Its
defects were practically revealed through almost
a century of case law, in the majority of which

the courts had to invoke mitigating doctrines

1. See Karsten op. cit,
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in order to avoid the realisation of abs rd deci-
sions. Today, the doctrine has no support in
academic cicles and very little support even in
judicial cirveles. In vogue is the proper law
of the tort approach, which calls for a lot of
flexibility ornd analysis of all relative factors
in a tort case. The proper law of the tort is
a versatile and effective formular of choice
of law. 1Its major defect,however, is the lack
of certainty, predictability and uniformity in
the structure of judicial precedents. As has
been showu, this is also relative to the type of
approach chosen . vy the court. Certain juris-
dictions have maintained stable and predictable
choice of law principles that helped in |
removing some of thesie defect;u

In general, one coulc hardly compare the
proper law of the tort apprcach with what obtains
- in Englgnd, Australia and Nigeria,The approach in
the 1at£er countries can hardly be justified
as a rule of private Internatioral law, because
of its parochial nature., It is quite baffling,
and many writers have expressed similar senti-

2

mrents™ as to the reason for the retention of the

1. BSee for instance the decisions of the California
courts., ’ )

2. See Cheshire G.C. & North F.M: Qp, Cit, -
P.267; Kahn Freund(197 ecuel des
Cours III 147 at 287.
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Phillips V. Eyre principle in modern times.

In Boys V., Chaplin itself there is ample'evidunce

showing that the House of Lords appreciated
the injustices of the principle. For instance,
in trying to Jjustify the application of the
English law with regard to damages, Lord
Welberforce stated:
This Maltese law cannot be simply
rejected on grounds of public policy
or some general conception of Justice.
rFor it is one thing to say or presume
that the domestic rule is a Just rule,
but quite another in a case wher. a
foreipgn element is invelved to reject
a foreign rule on any such general
ground,.
While still accepting this point of view
‘lwve-nevertheless went on to restate that the

principle in Phillips V. Eyre was applicable to

the case, subject only to a weird exception justi-
fying- the application of English law to the
issue of assessment of damages,

Can Phillips V. Eyre be Jjustified @n any

ground? The Nigerian courts never went into any
analysis in all the cases that came before them,
The Australian courts were also reluctant in
Jettisoning the principle, It will be worth-

while if the courts in those countries analyse

1. (1971) A.C. 356 at 392,
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various point of views based on the opinion

of the Lords in Boys V. Chaplin Lord Wilberforce's

Judgement was unpretentiwus, forthright, and

illuminating. At one instance he expressed his

dissatisfaction with the rute in Phillips V, Eyre

by stating:

Is this a satisfactory rule?...it may be
admitted that it bears a parochial
appearance: That it rests on no secure
doctrinal principle: That outside the
world of the English speaking common

law it is hardly to be found, But can

any better general rule be devised or

is the existing rule, with perhaps some
adjustments the best suited to our system?

No amount of adjustments can rectify the

defective nature of the principles of Phillips V.

Eyre. While it is accepted that a rule of law

may

be modified wherever it harbours the trait

of injustice, such modification can hardly be

attempted where the nature of the defect is not

only that it is unworkable when faced with certain

problems, but that the foundation on which it

was
The
the

was

designed was itself anachronistic and parochial.

rule in Phillips V. Eyre was designed when

effect of technology on human interaction

minimal; to serve a society which was, provincial,

parochial and quite antagonistic and contemptious

of all foreign norms,
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The Nigerian courts should accept the fact
that blind adherence to a principle without any
attempt at gn.gysing 1% will enly lepd to the
development of a barren legal system., They
should adopt a rule of choice of law that
draws its effectiveness from the ability to
analyse, assess and discriminate legal rules
according to their relative closeness to any:
tort issue., The proper law of the tort will
provide, a blarket doctrine for the adoption
of any such rule, as it has done in America,

The argument that courts should restrict them-
selves to the interpretation of the laws of only
their own states doez not address itself to the
peculiar nature of tfort liability in the conflict
of laws. Furthermore, much as it may be denied,
the functions of the court has always extended
beyond that boundary. As Justice Holman stated

in Erwin V, Thomas,1

It may well be that determining what
interests or policies are behind the

laws of a particular state is far from
exact science and is something about

which there can be legitimate disagreement,
But on the other hand, it is the 1ind of
exercise, for better or for worse which
courts do every day and therefore feel
secure in doing.

1. (1973) 264 Ore. LS4 at 158,



CHAPTER SIX

EXCLUSTON OF FOREIGN LAW ON GROUNDS OF PUBLIC
POLICY :

Public policy is utilised to exclude foreign
law from applying mainly because of the lack of
uniformity of legal concepts and institutions
arisihg from the differences in 1aws,practices,
institutions and standards of justice and falirness
existing between legal systems. Under the
common law, the doctrine is essentially a Jjudicial
creation, and exists to ensure that the general
policy of municipal laws is not ignored.

Winfield defined it as:

a principle of Judicial legislation

or interpretation founded on the

current needs of the community.1
In England it was pointed out that "an English
Court will refuse to apply a law which outrages
its sense of Jjustice and decency."2

Judges have been extremely reluctant to
inveoke the doctrine of public policy because of
its inherent tendency of denying a remedy to
the litigant and the possibility of parochial,

or biased interpretation of foreign law. As

Nussbaum stated, public policy 1is:

1. Winfield,p "public golicy in the English
Common Law" in(1928) L2 Harv, L.R., 72 at 92.

2. In the Estate of Fould No.3 (1968) p. 675
per scarman J. -

126.
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an enipgmatic monster which shows no
desire of being analysed and which
defies the concerted attack of
professors, daring thesis writers,
and treaty makers.9

Another writer . clarified the problem
involved in its application, by stating that:

in its samewhat cavalier dismissal

of foreign law, it dispenses with

the necessity for close analysis,

for an informative appraisal of

the situastion upon which judgment

must be raised.?2
Public policy is an exception to the normal
application of the general rules of private
international law, and where foreign law is
excluded through it the result is either the
application of lex fori or the total dismissal
of the plaintiff% case.

Most writers are agreed that while public
policy is a necessary tool and in some cases
necessary to be invoked, the lack of any defined
limit as to its use, is one of its fundamental
weakness. According to Dicey and Morris, "the
reservation of public policy in the conflict of

laws is a necessary one, but no attempt to define

these limits has ever been attempted."3

1. Nussboum, "Public Policy and the political
crisis in the €onflict of laws" - (1940)49
Yale L., J. 1027,

2. Cavers, L7 Harv, L.R, 18l,

3. See Dicey and Morris, The Conflict of Laws
qth Edl Po ?L‘»l
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The opinion is pgenerally held  that no practlical
policy in the conflict of laws can be safe so long
as the boundaries of public policy remains
undefined and unattended. According to Poulsen
and Sovern:
the principal vice of the public policy
concept is that they provide a substitute
for analysis. The concept stands in the
way of careful thought, of discriminating

distinctions and of true policy develop=-
ment in the conflict of laws.1

Public Policy And The Prirnciples in Phillips V, Eyre

Public policy is virtually irrelevant in
the area of tort liability, under the choice of

law principles enounciated in Phillips V. Eyr'e2

which is the prevalling choice of law rule in
Eugland, Australia and Nigeria. Under bhese
principles, an action in tort will lie only
when it is both actionable as a tort under the

lex loci delicti and the lex fori. In that

regard, a foreign cause of action or rule of

law has to conform to the requirement of the

lex fori before any claim can be based on it,

This choice of law rule was derived from an old

common law case, The Halley,where the privy

ouncil stated the proposition:

1. See Poulsen C: a2 Jovera S.B, "Public Policy” in
the €onflict of lLaws™ :1956) 56 Columbia
L.-.R. 969,

2. (1870) L.R. 6 QBI.
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It is in their lordships opinion alike
contrary to principle and to authority
to hold that an English court of Jjustice
will enforce a foreign municipal law,
and will give remedy in the shape of
damages in respect of an act which
according to its own principle imposes
no liability on persons from whom
damages are claimed.

The choice of law principles in Phillips V,

Eyre, therefore,came to be applied to all tort
proceedings and other issues arising therefrom,
based on Ioreign claims, The issues are determined
in accordance with the substantive principles, and
since the choice of law rule calls for the
application of a conbinatinn of the lex fori

and the lex loci delicti with the lex fori in a

dominant position, foreign rules of law that
are repugmint to the lex fori. or otherwise
against the public policy of the forum and,
therefore,not recognised under its laws are

excluded by virtue of the cholce of law rule.,

The Lex lLoci Delicti

The American courts while applying the lex

loci delicti approach to choice of law, did not

utilise public policy to exclude the application
of foreign law merely on the empirical ground

that it is repugnant to the policy of the forum,
but they have gone further to utilise the doctrine
on what is dfscribed as "positive terms" to

give remedy to the plaintiff where the foreign rule
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has the tendency of unfairly denying him a
remedy. This Judicial attitude is derived
mainly from the mechanical nature of tﬁe
choice of law rule and the differences in the
statutes of the various states.

Incompatability between the policies of
the forum and those behind the foreign law has
long been looked as a ground for excluding
foreign law from having effect within the forum,
As early as 1827, a pousinia court is reported
to have remarked that in the conflict of laws,
it must often be a matter of doubt as to which
should prevail and that whenever that doubt
does exist the court which decides will prefer
the law of its own country to that of the
stranger. 3

The mood of the courts applying the lex

loci deliciti was to exclude foreign law from

applying by either refusing to recognise the
action or by the application of the lex fori

to the whole issue.2 However, the courts did
not follow any general policy in excluding
foreign law, and like its utilisation in other

branches of conflict cases, does not follow

7, Saul V, His Creditors 5 Martin R(N.S.)569.

2. See Bhrengweith A.A Treatise on the Conflict
of Laws 7%9 2)P. 343.
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any particular pattern., Because of this, American
Judges have often times warned themselves of the
dangers of closing the doors of the forum courts
to all foreign concepts and laws not recognised

by the lex fori. InLoucks V, Standard 0il Co.1

Lardozo J., counseled against the parachial use
of the public policy exception when he stated;
that courts should not close their doors against
foreign law unless the application of foreign
lawwould violate some fundamental principle of
Jjustice, same prevalent conception of good morals,
some deep rooted tradition of the common Weal,"
Some aspects of the use of public policy
to exclude foreign law by the courts, that has
attracted some comments by writers, is its
utilisation to favour the plaintiff. 1In

2

Kilberg V. North East Airlines Inc.“ the deceased,

a New Yorker was killed in Massachusetts on a
flight originating in New York, The defendant,

a Massachusetts Corporation, invoked Massachusetts
law with regard to limitation of damages for
wrongful death, In holding for the plaintiff,

the New York (ourt of Appeal relied on public

policy as one ground, because a provision of New

1 224 N.Y. 99 at 11,
2. 9 N.Y. 24 34 (1961)
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Yorks €onstitution prohibits damage limitations
in statutes within.New York. The court was in
the case obviously 1nfluenced by the necessity
to reach a fair result. However, writers have
argued that concern for fairness to the local
plaintiff does nét address the question of
fairness to the defendant to whom the decision

denied a defence available under lex loci delicti.1

Public Policy and the Proper Law of the
Tort Approach

There is not much discussion of the effect
of public policy on the operation of the proper
law of the tort approach to choice of law,

This may be because the doctrine is of recent
origin and judicial decisions dealing with the
matter have not been as forthcoming as those
dealing with the substantive issue of choice of
law. Secondly, it may be because of the inherent
difficulty of the concept of public policy 1in

terms of analysis, especially under a doétrine,

(as the proper law of the tort) whose effectiveness

lies in disccuraging dogmatic and mechanical

‘approaches to conflicts resolution.

“The Restatement., second.2 has given

1, s@aesséioma G« apd Hay S., Conflict of Laws (1982)
P, .

2. 2d (1971).
N
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recognition to the exclusion of foreign law on
the grounds of public policy when it provided
in S.90 that:

No action will be entertained on

a foreign cause of action the

enforcement of which is contrary

to the strong public policy of

the forum.
By way of comments it was further stated that
the rule of the section has a narrow scope of
application, and will apply only to situations
where the forum refuses to entertain the suit on
the ground that the cause of action is contrary
to the strong local public policy. It does
not apply to situations where the forum has
decided on the contraversy and on an assumed

"public policy" applies the laws of the forum.

The Restatement,second also explained that,

the section should not Justify striking down a
defence, good under the otherwise applicable

foreign law, on the ground that the defense is
contrary to the strong public policy of the

i‘orum.1 The provisioq does not also Jjustify a
treatment of a rule of a state as_contriry to public
policy merely because of the differences between

the two local rules.2 It was explained that to

come within the scope of the section, the local

policy must be sufficiently strong as to outweigh

1, 1Ibid, See Comment(a)
2. 1bid, See comment(b)
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a stutéh natural desire to open the doors of its

courts to suits involving foreipn i‘:;u:l‘..?..‘1

Compari son

Public policy as an exception to the applic-
ation of foreign law appears from the above
analysis to present the same problems as in
other aspects of the conflict of laws, While
it may have no relevance under the rule in

Phillips V, Eyre, the discretionary aspects of that

rule in terms of allowing foreign claims
within the forum, makes it necessary for the
court to advise itself correctly, before
rejecting a foreign claim that is not actionable
as a tort under the lex fori,

Under both the lex loci delicti and the

proper law approaches, the problem, with regard
to the issue of exclusion of foreign law on
grounds of public policy are the same, and what
is important is the issue of determining as to
when foreign law is cantrary to the public policy
of the forum,

Ore may suggest here that public policy

should be limited in terms of its application to

1. 1bid, see comment (c)



the threelsituations enunciated by Cheshire.1 ;
These situations are:
7. where the forums conception of deep
seated morality has been infringed.

ii. where the action is borne out of a
transaction which prejudices the
interest of the forum, or the'foruﬁ%
relation with other countries.’ |

iii. where the action offends the forums
conception of human liberty or freedom
of action, |

Obviously, an application that disregards the
importance of guidelines 1in the exercise of
the courtls power to exclude foreign law because
of its incompatiability with the lex fori
points towards the maintenance of public policy
as an unruly horse capable of distroying many

- aof the gains of private interaational law,

1, See Cheshire - .. .° " Private International
Law @th Edition P, 182-184, (1981 o

| .

|



CHAPTER SEVEN

DEFENCES

The issue as to.what defences, under what
law, may be available to the defendant is in a
way tied down to the question of what law is
to apply to the tort, the subject of the procee-
dings. Despite this,however, there are certain
defences that are not dependent on the applicable
law, and whose availability may generally depend
on the choice of law principle utilised in
choosing the applicable law,

In that respect, this chapter will be
looking into the methods of determining what
defences may be available to the defendant,
end under what system of law. There is no
difference on this point as between English,
Australia and Nigerian law, since, all three
jurisdictions apply the double barrelled
actionability rule formulated in Phillips VY,

Ezre.1 In America, this issue can be looked
at differently under the two approaches to
choice of law prevailing in that country: The

lex loci delicti approach, and the proper

law of the tort approach,

1. (1870) L.R. 2 QB.I
136,
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7.1 Iweieuces Under The Principles In Phillips V, Eyre

Uouder the principles in Phillips V. Eyre,

the peneral rule is that, any defence available

and valid under the law of the forum will be

available to the defendent although 1t is not

recognised by the lex fori. This is borne out

Ly “he requirement that the act must be actionable

a5 a4 tort by the lex fori, Dicey and Morris,

howoever suggest in addition to this, that a

delonce available to the defendant under the

Je Joci delicti should also be recognised

notwithstanding the fact that the lex fori

contains no similar defence.1 This contention

is however not supported by Jjudicial decision.
(iencrally, therefore, the lex fori appears

to b2 in control of what defences may be availa-

ble to the defendant wunder the rules in Phillips

V. EByre. Two types of defences, however, present

some difficulties with regard to this issue,

These are contributory negligence, and_contract

5 n tort defence, In many instances the general

rule is modifi2d in some respects as fdr as these tyo

ar> concerned,

1. Sge Dicey and Morris The Conflict of Laws (1974)
r)l(l C'du [). 961.
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7.1.1 Contributory Ncgligence |

Under the common law of torts, contributory
negligence raises questions of causation and 1is
therefore a complete defence to liability,
Statutgry reforms in Englandl Australia2 and
Nigeria hgve resulted in apportionmént or
reduction of liability ' . . . 2 wherever
contributory negiigence is raised as a defence,
Notwithstanding these reforms, the issue
whether the plaintiff.has been contributorily
negligent has remained primarily one of cgusation.
Once it is established that the plaintiff had
contributed to the alleged negligence it may
be a question of law as to whether in the
factual context of the case he was liagble for such
an act and also whether his action is'a substantial
cause of the negligence. Therefore in both

the forum and the locus delicti,it is necessary

to decide as to what consequences of the act

the parties are to be made responsible. In

this regard, 1t has been suggested by Webb and
Brownlie that in the conflict of laws, causation

ahould not be regarded as a mere guestion of

1, See the law . . reforms contributory Neglli-
gence Act(1945) of England,

2. See for example, law reform{misc. prov)ordinance
(1955) of the Australian capital territory.

3. See law reforms torts law(cap.67)of Lagos;(cap
125)Eastern states;{(cap 122)western state. In
the Northern States the old common law rule
prevails,
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procedure, but rather a question to be decided
by the law governing the existence of the

obligation, which means the lex loci delicti,

They argued that failure to allow the lex
loci delicti to control, will lead to an

unreasonable control of the action by the

1
lex fori." pjcey and Morris share a different
view, According to them, contributory negligence
should be allowed as a defence if it is avalla-
ble under the lex fori even if it is not

recognised by the lex loci delicti., They also

favour the deniai of the defence in a forum
where the common law rule on contributory
negligence has been modified by statutes that
provide for apportionment% if under the lex loci
delicti the defence is not available.

If one is to apply the views of Dicey and
Morris to the Nigerian interptate situation
we find thefwhere an action is brought in any
of the Northern states in which the common
law rule prevails and contributory negligence
is a complete defence, for a tort committed
in any of the Southern states where statutory
provisions have modified the common law rule

to allow for recovery, the defendant may rely

1. See Vebb P.H., and Browgplie D.L.,"Contributory Negligence
and the rule in Phillips V. Evre" in(1968)

4O Can, B.R. P, 1314 at 1319.

2. See Dicey and Morris, the Conflict of Laws (1974)
9th ed. P. 961,
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on the éommon law rule notwithstanding the
statutes of the Southern states; and in the
converse case, l.e. where the tort toock place
in any of the Northern states, and the action
was brought in any of the Southern states, |
the defence will be denied, and the statutes
Oof the Jouthern States will. be givén effect to.

Notwithstanding +the absurd results in .
the above 1llustration, the courts in Australia
which had the chance to pronounce on the matter,

have followed it., In Anderson V., Eric Anderson

Radio & T.V. PTY Ltd.' ‘The plaintiffs vehicle

was damaged by a vehicle driven by the defendants
in Camberra in the Australian capital territory.
Both the plaintiffs and the defendants reside
in New South Wales where the action waslbrought
and the jury found that the plaintiff contri-
buted to the injury he suffered. Under the

law of the capital territory contributory
negligence is not a bar to an action, while

the common law rule apblied in New 3vuth Wales

- -where coniributory negligence was a complete
defence. The High Court of Australia held that
the law of New South Wales prevails. The High

Courf seems to have given the lex fori a control-

1. (1966) A.C. 423,
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ling function with rrgard to the two issues
involvedysi.e, by what law was the contributory
negligence to be identified, and secondly
the law that will determine the issue.

Also in Brown V, Poland, and Emerson

Motors, Ltd,1 an action arose out of a collision

between the plaintiff% and the defendants
vehicles in Montana in circumstances in which
contributory negligence against both drivers

was proved, Montana had retained the common law
rule, under which contributory negligence is a
complete defence. The plaintiff brought an
action in Alberta claiming damages in respect

of loss of wages, storage of the trailer for
repairs and for damage done to it. It was found
that in the circumstances both arms of the rule

in Phillips V. Eyre were satisfied, Alberta

however had modified the common law rule to
allow for apportionment of damages, The court
applied the law of Alberta with the result that
the plaintiffé claim was allowed but damages
reduced by 50% because of the contributory

negligence,

10, (1952) 6 W.N.L.R(w.S.) 328,
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Though there are no English and Nigerian
decisions on the 'point, the courts of the two
countries might follow the Australiasn and other

pmmonwealth courts as they normally do on other

1
aspects of the conflict of laws,

7.1.2 Contract as a tort defence

The availability of an existing contract
as a defence to a tort action arises from
the interelation of contract and tort, The
main issue is as to how far a tort claim may
be defeated by a contractual defence, There
are three separate aspects of this issue:
The effect of the existence of a contract as a
defence to a tort claim; the effect of a
contractual exemption clause on a tort claim; and
the effect of contractual waiver or release from
tortious liahility.2

Generally, questions of contract, are
governed in England, Australia and Nigeria,
by the proper law of the contract, while
questions of tort under the principles in

Phillips V. Eyre are governed by a combination

of the lex fori and the lex loci delicti.

1. See North P.M., 'Contributory Negligence in th
Conflict of Laws" in(1967) 16 1.C.y.0Q.379. =

2. See North,"contract as a tert defence in the
Conflict of Laws" in €ontemporary firoblems in
the €onflict of Laws: Essays 1n pfonour of
JH.Le Morris{1970).
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If the lex loci delicti and the proper law of

the contract are themselves in conflict, it raises
the question whether the liability is excluded

or modified by the contract. A seriocus problem
arises where the contract is governed by a

system of law other than that of the place

where the tort was committed. In this situation,
it is possible that the defence may be valid by
the proper law of the contract, but invalid by

the Jex loci delicti; or it may be invalid by

the proper law of the contract but valid as a

defence under the lex loci delicti, The English,

Australian and Nigerians rules as to pleadings
are sufficiently flexible to allow the plaintiff
to choose as to whether his claim is to be in
contract or in tort where there is concurrent
remedies provided by the law. However, the
incidental question of whether there are
concurrent remedies should be a procedural matter
to be governed by the law of the forum.1

Where there is a contract between the parties,
the existence or terms of which deprive the
defendantg action or omission of ite tortius

character, i.e. not merely a clause exempting

1 Collins also suggested this approach, See
Collins, "Exemption clauses, employment
contracts and the conflict of laws", in
(1972) 16 1.C.E.Q 103 at 112,
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liability of an envisaged tort, the isgue of
liability in tort is dependent on the contractual
agreement, which in essence makes it dependant
on the proper law of the ccmtrac:t.‘I

Where the issue concerns an exemption
clause, l,e, the effect of contractual exemption
clause as a defence to liability in tort, two
related problems arise . First, is the admisg-
sibility of the excemption clause as a defence
to a liability in tort. This has been classified
as an issue in tort and is,therefore,governed
by tort choice of law principles, The second
is whether the exemption clause itself is
valid,this is classified ag a matter of contract
to be governed by the proper law of the contract.
Both problems are,therefore,to be solved by way

of different choice of law rules.® Where

thé lex loci delicti does not recognise the
co?tractual exemption, writers have suggested
two ways of solving the problem, According

to Dicey and Morris, the contractual exemption
can be successfully pleaded as a defence to an
actlion even thcough the exemption is veid or not

otherwise available under the lex loci delicti.3

1. See North, op. cit. Ibid.

- 2., See Kehn-Freundf"Dilictual liability in the
Conflict of Laws" in(1968) II Recuel descours I
at 142-145. See also North op.cit. Ibid.

3. See Dicey and Morris, The Conflict of lLaws (1974}
9th ed, P. 963, '
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Collins gives a different opinion altogether.
According to him, to allow the lex fori to control
in such situations 1involves an unwarranted

extension of the rule in Phillips V., Eyre. He

sugpests that the defence should not be recognised

unless it is recognised by the lex loci delicti,

since lack of recognition means that the act is
clearly not justifiable under the law of the
place of commission.

There is hardly any Australian, or Nigerian
case where thepe lssues were discussed. However,
the English courts and Canadian and Scottish
courts had the cpoportunity of examining and
pronouncing on some of the issues,

In Sayers V. International drilling Co, N.V.2 the

plaintiff was an Englishman, who entered into a
contract of employment with the defendants, a
Dutch 0il Company. The plaintiff wcrked for the
defendants on an 0il rig in Nigeria where he was
injured by the nepligence of his fellow employees.
The employment contract contained an exémption
clause under which the plaintiff agreed to accept
benefit under a compensation scheme set up by the

defendants, but he vas precluded from any

1. See Collins op.cit. at p.3.
2. (1971) 1 WLR 1176,



146,
compensation accruing to him under English law.
The exemption clause was valid under Dutch law,
which was the proper law of the contract, but
void under English law, the lex fori, The
plaintiff claimed damapges for his injur;es in
England. A majority of the Court of Appeal
held thet the law of Helland applied, and so the
exemption clause affords a defence to the defendant,

In the Canadian Pacific Raiilway V., Parentl

on the other hand, the deccased domiciled in Quebec
was employed as a stockman in Manitoba to transport
cattle between the two Canadian provinces of
Winnipeg and Montreal. The cattle were consigned
to the defendnnts railway by the deceaseds

employer under a contractual provision that if

a man wvas allpwed to travel with the cattle at

less than full fare, the defendant railway

should be exempted from liability for death,injury
or d-mage whether or not due to their fault. The
deceased signed a personal pass which did not
exempt the defendants from liability for death

but did exclude liability for accident or

damage to person or property. The deceased was
killed through the neg]igencelof the defendants

when the train was pas<ing throuph the province

1., (1973) s.L,T. 198,
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of Ontario:His widow brought an action for damages
in Quebec. Under the law of Quebec, the widow had
an independent right gf action for her loss, Under
the law of Mamitol'a and Onterio, the ripght of
action of the widow depended on ihe right of action
of the deceased, and will be lost if he had
validly contracted away such a rirht. The Privy
Council held that the deceased ascsented to the
agreement in the pass. Essentially, this meant
that the defendant railway had contractually
excluded their liability to the deceased by
means of a contract entered into in his behalf
by his empleyers. Under.the law of Ontarip,

as the lex loci delicti, there was no right of

action at the suit of the dependants, because
the deceased himself conld not have sued. The
court also concluded tha: under the law of
Quebec, there was no right of action because

the right claimed by the widow under the law

of QUebec only applies to acts committed within
Quebec. 1In effect, the tort is not actianable
in Quebec, the lex fori, because the accident
happened in Ontaric, §econdly, the contract
provided a goocd defence under the law of Ontario.
In this case, the court did not determine the
validity of the contract, or its efifect under the

law of Ontario because of the fact that no action
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will lie under the lex fori i.e Qqebec-ﬂoreOVer.
the contract is also valid under the law of
Ontario.
Obviously the approach in the latter case
is different from that of the Enrliegh court of

Appeals decision in Sayers V. Interrational

Drilling Co. In Sayers case, the court seems

to have come to the conclusion that btoth the
availability and the validity of an exemption
clause as a defence dependédon the proper law

of the contract. In the Canadian Pacific Railways

cisey however, there was an attempt at allowing

the lex loci delicti to govern the right of the

parties rather than the proper Jaw of the contract.
In that regard, writers have criticised the
decision in the Savers case on the ground that

it seems to trivialise the tort aspect of the
cnse.1 Pbviously the proposition that the
availability or admissibility of an exemption
clause as a defence is a matter of tort law,

and that only the validity of the exemption is a
matter of contract is completely negated by the

case.

1. See North, op.cit. P.225.
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With regard to the question of how far a
contract may constitute a release or Waiver
from tort liability, both the law that govern
the validity of the release, and the effect
of the release are determined by the law
applicable to the action, and the lex loci
delicti should be allowed to prevail in cases

where, the lex fori and lex loci delicti differ.1

7.2 Defences Under The Lex Loci Delicti Approach

Under the lex loci delicti approach to

choice of law, the issue of determing what
defences are available to the defendant and
under which law, does not pose the same problem
as it does under the double barrel approach to
choice of law prevailing in England, Australia
and Nigeria. The American courts, applying the
approach generally accepted the rule that any
substantive defence available Lo the defendant

by the lex loci delicti may be pleaded, subject

to the public policy of the forum, Nevertheless,
the American courts througn the process of

classification, have allowed plaintiffs to

recover even where the lex loci delicti

has provided the defendant with a defence.

1. See North, gg.clt. Ibid.
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With regard to contributery negligence for example
some American states have retained the common law
rule which affords a complete defence to the de fen-
dants, while others have modified it by statutes,
providing for apportionment of damages the courts
had classified the common law rule and the

statutes in such a way as to allow for pecovery

even where the lex loci delicti exempts the

defendant completely from liability, In

Fitzpatrick V. International RY Co,1 the New

York Court of Appeals applied Ontario contri-
butory negligence statute which favoured
apporticnment, in order to favour the plaintiff,

though under the lex loci delicti they would

not have recovered.

On the issue of contracts as a defence Lo
fort liability, the American courts had held
that any clause in a contract exempting a party.
of potential liability is ‘governed by the rules
that govern contracts,2 and in that régafd.the
parties have the choice of choosing a contractual
clause recogniséble by the law of the place
of possible tort, Where the law governing the

contracty the locus delicti, and the forum are

different claims based on the contract are

1. (1929) 252 N.Y. 127,

2., See Ardicta V. Young(1965) 256 N.Y.S 24 189.
Caronillas
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segregated and governed by the law of contract,
while those of torts are governed by the place

of tort.1

Defences Under The Proper Law Of The Tort Approach

The issue of defences is much more simpler
to resolve under the proper law of the tort
approach. The defendant is generally entitled
to those substantive defences available to him
under the proper law of the tort determined after
due analysis of the relevant factors that are
connected to the tort, according to the principle
chotwww by the ccurt.

Under the Restatement, second, S.161 provides:

The law selected by the application
of the rule of S,145(i.e, the choice
of law principles for torts)
determines what defences teo the
plaintiffs claim may be raised on the
merits,2

Virtually, whether the plaintiff is harred
from recovery by the fact that at the time of
the injury, he waé violating a statute of the
state whose local lew governs the tort will be

decided by this 1aw.3

Us
1. See Ehrenzweigy/"some principles of private
transnational 1law" in(1968) Recuel des cours
1T P. 167 at 319.

2. See Restatement, second, Conflicts of Laws 2d

3, Ibid, See explanation{b) See also S.170, which
makes the same provision on issues relating
to waiver or releases from tort liability.
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As pointed out earlier, S.145 of the Restate-~
ment provides that the rights and liabilities of
the parties with respect to an issue in tort
are determined by the local law of the state
which with respect to that issue has the most
significant relationship to the occurrence and
the parties, which is determined by taking
certain factors into consideration which include,
the domicile,nationality,place of incorporation
and place of business of the parties, and the
place where the relationship if any between
the parties are centred. Allthese factors have
to be evaluated in order to determine thelissue
as to wether the defendant can have recourse
to a defence under any law. For instance,where
it is found that the defence available to

defendant under his lex domicii ii, 1s not

available under another law which may be related
to the tort, both laws will be analysed as
to their relation to the tort, and the one
which has the most significant relationship
with the whole incident will apply to the issue
of defences in preference to the other.

This processt?p%}ies, wethe;Z}ﬁj‘provisions
of the Restatement ?pplies to the case, or any
of the independent principles evolved by the

courtye.g. the interest analysis, comparative

impairement, or even the "contact" or centre of
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gravity principles the result will bte the same.1
Unlike under the two approaches, there are no
difficulties associated with this approach

5
as far as defences are concerned.

Comparisons

The analysis with regard to defences that
may be available to the defendant in a tort
case in the conflict of laws, shows that it
entails a complicated process under the

rule in Phillips V. Evre, practiced in the

English, Australian and Nigerian courts than
under any of the two approaches prevailing in
American jurisdictions. The complications
and lack of uniformity in that regard under
the Gommonwealth rule is not justified, and
will only distract the court from its
fundamental objectives.

As we have seen, the tendency under the

rule in Phillips V. Eyre is to apply the lex fori

in most situations where the rights of the
defendant to defences that are available to
him is called to question, Apart from the
isolated instance in the case of the Canadian

Pacific RY V, Parent, the courts in applying

1. See Babcock V, Jackson(1963)191 N.E, 2d 279:
Miller V, Miller(1908)237 N.E, 2nd 277: Reich V
Purcell 432 P,2d 394(1967); Pfap V. Trent
Aluninium Co. 263 A, 2d 129(1970); Offshore Rental
Co. V. Continental 0il Co.(1978)583 P.2d 721.
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the double barrelled rule to the iscsue were as
rigid as they were in the treatment of other
issues. The lex fori has always retained a
dominant position. This hgs caused
unnecessary problems and difficulties on issues
of contract as a tort defences and contribﬁtory
negligence. 1t will be noted that the two other
choice of law approaches do not admit of such
difficulties and generally there is no sepdrate
treatment of the defences regarding contract
and contributory negligence becaure the two are
resolved according to the general rule applicable

to the problems under both the lex loci delicti

and the proper law of the tort approaches.,

The mechanical nature of the lex loci delicti

approach would have resulted in the control of
the issues by the law of the place of tort.
However, resort to the public policy exception,
and classification has ensured that the harmful
effects of the approach are minimised.

It is now certain that determination of
the irrue of d€fences is much more satisfactory
under the proper law of the tort approach than
under the other two approaches, The application
of a law out of a number of laws related to
the issue calls for an analysis of relative factors,

rather than a predetermined and inflexible attitude.
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For example, the determination of wether a
plaintiff is contributarily neglipgent, wether
the contributary negligence affords a defence
to the defendant, the problems connected with
the interrelation of contract and tort, and
all other questions relating to the availability
of a defence to the defendant should all be
solved in the same basic manner: One can argue
that the intricacies of the double barrelled

rule in Phillips V. Eyre call for its abandonment;

but untill it is abandoned Dy thie English,
Australian and Nigerian courts the problems
necessitate a determination of wether a defence
is available under both the lex fori and the

lex loci delicti.
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CHAPTER EIGHT

DAMAGE AND MEASURE OF DAMAGES

Damage . refers to lors or harm, physical or
economic resulting from a wrongful act and
generally leading to the award of damages.
Damages on the other hand refer to the courts
estlmated'compensation in money for detriment
or injury sustained by the plaintiff as a
result of the defendents conduct.' The ﬁayment
of damages depends on the condition that the
damage suffered by the plaintiff is not too
remote. The rules for the measure of damages is
a mere rule of calculation that operates only
after injury or loss in question has been
found to be free from the vice of remoteness.

In this chapter, an attempt will be made
to look intc tne modes of determination of
the issue of remoteness, and the ascsecsment of
damages under the three choice of law approaches

prevailing in the four jurisdictfons under study.

The Rule in Phillips V. Eyre

The issues of both remoteness of damage
and assessments of damages under the rule in

Phillips V. Eyre has gencrally remained obscure

1. See Curzon L.B., & Dictionary of Law (1979) P. 88.

156.
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due to the non availability of Jjudicial
authorities on the point. The segregation’
between questions of remoteness of damage and
measure of damages for purposes of applying
different rules to each was derived from the

case of D'Almeida Arave Lda V, Becker & Co.,

fl case involving contract where the court
‘applied the¢ proper law of the contract to the

, 9
lssue of remoteness of damage.

8.1.1 Remoteness of Damage

The rule relating to damages 1is said to
indicate what kind of loss actually resulting
from the commission of a tort is actionable,
and because of this it is governed by the

lex causae, The justification for this was put

forward by writers by way of analogy with contract
and family law, Dicey andIMorris drew analogy
from cases where it was held that the éuestion
whether a debt carrles interest depends on the
proper law of the debt and also Scotlish cases
where it was held that no claim for 501atiﬁm

could be maintained in Scotland by the spause or
near)iﬁigtive of a'person killed in a country by
whose/no such claim is recognised.2

1. (1953) QB 329,

2. See Dicey and Morris, The Conflict of Laws (1974}
10th ed. P. 1102,
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According to Cheshire and North;

There can be no doubt at least on
principle, that remoteness of
damage must be governed by the
proper law of the obligation

that rests upon the defendant.

Not only the existence but also
extent of an obligation springing
from the commission of a wrong,
must be determined by the system
of law from where it derived

its source...if the proper law
determines what constitutes breach,
it must determine the consequences
of breach.1

Kahn-Freund ,however, has a different opinion,
In his view the problem could be linked with
the type of problems faced by the courts in
determining the proper parties to the tort.
According to him "the question of who can
recover, and for what wrong can damage be
recovered can hardly be separated." He
favours the rule governing the ascertainment
of the plaintiff, to govern the iﬁsue.e In

that regard, the application of both the lex

fori and the lex loci delicti determines

the iscues as to whether damage is remote

or not.

1. See Cheshire G.Co gnd North F.M., Private International

Law 10th ed. P.70. (1981

2. See Kahn-Freund Qe "Dilictual Liability in the
conflict of laws "in(1968) II Recuel des
cours P, 61 at 121,
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8.1.2 Measure of Damages

As we have seen, the rule for measure of
damages shows tﬁe method by which compensation
for a loss is calculated. Writers are unanimous
in classifying the issue as procedural andr
holding that it should be governed by the law
of the forum, The justification for this is
rooted in the common law »rinciple that
damages are assessed once and for all, and
that no periodical payments can be ordered
by the court, This rule is so strict that
even where damages could be reassessed in the
light of changed circumstances it cannot be
ordered.1 Notwithstanding this, the principle
only allows the plaintiff to recover damages
only up to the maximum fixed by the lex fori,
which is at the same time recoverable under

the lex loci delicti.

Some English writers, however, justify the
classification of the issue of ascessment as
procedural, and. the fact that the plaintiff
choses the forum out of many others, and since
he takes advantage of the machinery provided
by the forum, then it is expected that the law

of the forum is to govern what he expects to
recoveaer,

1. See Boys V., Chaplin (1971} A.C. 356 at 39];
(the statement of Lord pearson).

2. See Cheshire and North, op.cit. P.12l.
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The Lex Loci Delicti Approach

The American courts applying the lex loci
delicti approach to choice of law, have held
that both questions of remoteness of damage
and assessment is governed by the law of the

place of tort. For example in Jordan V, States

Marjitime Corp.1 an Oregon Court refused the

claim of an Oregon citizen, who had claimed
damages for loss of consortium due to her husbands
injury which was allegedly caused on the high
scas by the defendant, a Delllware shipowner.
The court justified its decision on the ground
that the lex loci, i.e. maritime law or the
law of Delaware,did not provide for recovery,
and the law of Oregon cannot make such a tort
enforceable extra territorially on a vessel
not owned by an Oregon corporation or in anbther
state.

On the issue of assessment of damages, a

2
California Court in Victor V, Sperry accepted

the limitation imposed by the law of Mexico
because according to the court, the measure of
damages is inseparably connected to the cause
of action. The case involved an automobile

accident in Mexico between two California citizens,

1. (1988) 257 F. 24 232,
2. (1958) 166 cal. App. 2d 518,
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On this aspect too, the American courts had
recourse to the process of classification and
invoking public policy reascns in order to
ensure that the plainfiff recovers in a
situation where holding otherwise will result
in an unfair decision, In Kilberg V., North

East Airlines Inc.1 the deceased a New Yorker,

was killed in Massachusetts on a flifht originating
in New York. The defendart, a Massachusetts
Corporation, invoked Massachusetts limitation

of damage for wrongful death, In holding for

the plaintiff, the plew York Court of Appeals,
listed public policy as one ground for its
decision because a New York constitutional
provision prohibits damag limitations. The

second ground is that the m=2asure of damages

was regarded to be an issue of procedure and
therefore should be pgoverned by the law of

New York. The court obviously went to this
length, becaucse the application of the law

of the place of tort to the case, especially

the damage limitation, will be intolerable in view
of the forntituos nature of the place of

WIONE .

1. 9 N.Y. 2d 34, 1961,
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8.3 © The Proper Law of the Tort

Under the proper law of the tort, the law
selected on policy grounds as having the most
significant connection with the parties and
the occurence will determine both questions
of remoteness of damage and assessment of
damages, This may be by way ol any of the
principles adopted by the courts in arriving
at the applicable law.

‘he Restatement, secord, for instance,provides

that the principles of S.145 (i.e. the choice

of law principles) determine the question of
damages.d By way of comment to ithe sec¢tion,

it was stated that the luaw selected by the
applicaﬁion of the rule of S.145 also determines
what items of loss can be included in the domages
and what limitation, if any, are ilmposed upon

the amount of recovery. It was alsc pointed

out that the methods of assessinpg damages, i.e.
whether by the court or jury,and the evidence
admissible to prove damage are determined by

2

the lex fori.

1. See Restatement, second, 2nd 3. 1465,
2. BSee Comment{a), S. 145, Restatement, Becond,

*
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The commentry also provided further that the
determination of the state of the applicable law
should be made in the lipht of the choice of
law principles stated under S. &{(i.e. the
general choice influencing considerations

of the Restatempnt1), and generally this should

be the law of the state which has the dominant
interest in the determination of the particular
issue. It was specifically stated that the
state of conduct and injury will not by reason
of these contacts alone be the state that is
primarily concerned with the measure of damages
in a tort action, though the local law of the
state may be applied unless some other state
has a greater interest in the issue. The

Hestatement further indicated that when the

plaintiff and defendant are domiciled in the
same state, and particularly,if in additicn
there is a special relationship between them
which is centred in that state, it is most
likely to be the state of the most significant
relationship with regpect to the issue Of.’

damage,

1. See Chapter V.
2. Restatement second S. 171 Comment(b).
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Furtheraore, the determination of whether
the plaintif{f can recover interert and the
rate of Interest, whether the plaintiff has
a ripght to exemplary domages; and whether
damages should bte npportioned nare all made
dependent on the law chosen throuph the
principles in S. 11;'5.-1

The case of Reich V. Pur‘rtnll2 decided

by the Californis Supreme Court provides

a good example of the ascessment of damages
by way of the proper law of the tort doctrine
using the interest analysis method. In the
case, a wrongful death action was brought in
Caljifornia in resprct of €ollision between two
motor cars in Misccuari whorsby Lhe plaintlffE
wife and one of his children were killed.

The defendant wons resident in California, but
was on his way to Illinois for a holiday.

The plaintiff and his family were residents of
Ohio travelling to California where they
contemplated settling., The survivors of the
family did eventually settle in California.
The law of Missauri limite damnrrs recoverable

in an action for wrongful death ftotwenly five

1, Ibid. See comments(c) and(e).
7., 67 Cal., 2d. 551(1968).



165,

thousand dollars., No such limit existed under
the laws of California and Ohio. The California
Supreme Court after due annlysis of the interest
of the various states involved (i.e. California,
Ohio, and Missauri) came to the conclusion that
Ohio had a dominant interest in the application
of its laws., It decided that Misceourl could
have no interest since mene of the parties rocided
within its borders. Californio could have no
interest in prctecting tio defendants, because
its low does not afford such protection, and at
the same time it cannot advaice the interest
of the plaintiff who was not scttled in the state
at the time of the accident., Ohio had interest
as the domicile of the plaintiff and his family,
to secure maximum compensation for its reéidents.
The court observed:

A defendent cannot rearcsonably complain

vhen compensatory damarces are assessed

in accordance wich his low of domicile

and the plaintiffs receive no more than

they would have, had they been injured

at home.1
According to Traynor J. limitations of damages
for wrongful death have little or nothing to do
with conduct. They are concerned not with how

people should behave but how survivors should

be compensated,

1. Ibid, at 556.
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Comparisons

Analysis of the issue as to what damage
the defendant is liable for and the assessment
of damages, therefore,reveals the differences
existing between the three choice of law
approaches, Vhile the English, Ausiralian and
Nigerian courts adopt the policy of allowing

the lex causae to povern the issue of remoteness,

academic opinion favours the clascification of
assessment of damages as procedural snd,
therefore,governed by the lex fori, The Americon

courts applying both the lex loci delicti and

the proper law of the tort do not favour the

lex fori on both iscues, Under the lex loci

delictl approach the courts have allowed the

place of tort to prevail in the dclermination
of both issues subject only to their utilisation
of public policy and clascification to exclude
foreign law where the result will offend common
sense and reason.

Under the proper law of the tort,however, j
both iscues depend on the applicable law,
5o that the court is not governed bty any hard
and fast rules. There seems to be an accepta-
tion of applying rules on the haris of the

circumstances surrounding each npes
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From a gencral appraisal of the advantages
of nll these approaches, the conclusion is that,
a rigid rule as to the determinaticn of this
question cannot be justified. The American
courts have proved this throuch the application

of the lex loci delicti, Surely, the application

of Lhe lex fori to the issue of asressment of
damapges will not achieve any reoronable decision
in most cages., The best approach in Lhis line

is to adopt a flexible aporuach, similar to the

method espoused under the Restntement, second,

and accepted by the American courts, This.will
Euyuly make the decisions of the English, Australian
and Nigeria courts much mora acceptable. It is

to be stated,however, that the contrel of the

issue of assescsment of damngse by the lex fori

is a logical conseyuence of the application of

the double barrelled rule in Phillips V., Eyre,

The House of Lords in Boys V, Chaplin is alleged

to have introduced an exception to the strict
application of the rule to the isrcue of assessment
of damage. There is so far no judicial decision
in which the exception was utilised., It seems

the existence of such an exception is not only
created through the interpretation of the

decision by writers, but sustained by their anxiety
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at reducing the difficulties acsociated with
the anachfonistic application of the choice
of law rule., Perhaps another llouse of Lords
decision is required to resolve the issue,
It is not too much however, to say thit the

Nigerian courts should discard Phillips V., Eyre

alltegethaer,



CHAPTER NINFE

CONCLUSION

"The inn that shelters for the night
is not the journeys end., The law
like the traveller must be ready for
the morrow. It must have principle
of growth,"

- Cardozo, the growlh of the
1 .‘l'l.-.'( “]]‘h)

It is the bane of the conflict of laws that
whenever a technical legal argument becomes
intellectually and academically attractive, a
strong presumption arises that something is
wrong with the law, The law as envisaged in
the intellectually turbulent academic cycle,
rarely reflects the practical working of the
courts, 1 have in this work tried to give a
picture of what obtains in the four jurisdictions
covered by the study. In that regard, 1 stand
on the same footing with Lord Asquith when he
stated:

I am not concerned with defending
the existing state of the law, or
contending that it is strictly
logical, It clearly is not. I am
merely recording what T think it is,
If this relegates me to the company
of "'imorous" souls, I must take

the consequence with such fortitude as
I can command.

1. Chandler_V, Crane _Che¢istmas & Co,(1951)

169,
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The major aspects of torts in the conflict
of lawg that formed the core of the research
iu the issue of cheoice of law. The preceding
chapters have clearly shown that other_aspocta
of torts are also dependant on the choice of law
approach., They have also highlighted those areas
where the application of the rule in Phillips V.,

Eyre, which is the prevailing choice of law rule
in Nigeria, is unsuitable. In the comparative
evaluation of the rules in the commonwealth
countries and in America, I have tried to lay

more emphasis on the view points that have
practieal relevancee I justify it/the ground

thit law, in whalever context it is looked at,

is generally meant to affect persons real or
artificiale It aims at satisfying the yearnings
of a balanced determination of conflicts emanating

from frictions, arising out of the natural
contact between individuals and interests.

Academic theories are hypothetical in their

reflection and appeal, and cannot be concrete
basis for practical suggestions towards reforming

the lawe

JYe1 Summary of the Problems of Jurisdiction and
Cholice 01 Law

On the ispue of jurisdiction, the two unsatis-

factory areas of the law are; jurisdiction by way of



171.

servicé of process through the "Iransient presence”
rule, aond the Dlscretionary juricdiction of +tihe
courts to serve process @n a defendant who is
cutside Jurisdiction. The working of the
transient presence rule is not satisfactory becnuse
it subjects a mere visitor to the country,

to the jurisdiction of the forum. s one

learned writer stated, rules of Juriediction,
copccially In dnternntional situntlionsgmust

"have as one of their primary objectives;

the effort to achieve an equitable balance between
the protection of the plaintiff against an elusive
defendant and the protection of the d;fendgnt
against the whims of a vindictive plaintiff, "

The popular view is that the rules protect the
plaintiff without affording any protection

to the defendant,

The rules that gives the courts the Discrew
tionery right to order service ofl process out of
Jurisdiction is also unsatisfaclory because of
the possibility of its abuse. So far, it has
been shown that the courts have l.een cautius

in exercising the discretion,

1« Agbede{dFssays on the Conflict of Laws(1985)
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This problem can only be reclified if Nigerian
courts adopt a policy similar to the U,S, Cﬁurts
whereby, the basis of Jjurisdiction will be
dependant on the defendant’s relation to the
forum, Once this 1« cone, the "transient" rule
and the issue of discretionery jurisdictions will
have no relevance, However,as the basis of this
power of the courts is rooted in statuter, i.e.
the High Court ruls, only a modification of
those rules can help.

On the issue of choice of 1aw, the advantages
and disadvantapges in the workim of the three
chows of law approaches has been clearly shown,
First,we will look at the problems in the

application of the principles of Phillips V. Eyre

to the Niperion context,

While the English conflict of fort rule
represented by the principles of Phillips V. Eyre
was meant to solve conflict protlcems in the
international context, in ligeria Jjust as in
Australia, it will have to apoly Lo both
international and interstate conflicts, This
will entail the absurd result of one state
refusing to aprly the laws of a sister state.
This problem had drawn a lot of criticism in
Canada, a federation, where Lhe cure rule applies
and the same result obtains., Hancock in referring

to this had stated:
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1t seems incredible that because in
1863 the privy €ouncil refWed to
enforce a particular rule of Belglan
law, the courts of Canadian provinces
should refuse to enforce any law of
a sister province which happens to
differ slightly from their own. Yet
this appears to be the prevailing
doctrine in Canada today. One would
look far to find a more striking
example of "mechanical jurisprudence",
blind adherence to a verbal formula
without any regard for policies or
consequences,

Secondly, as we have seen, the rule in

phillips V. Eyre unduly favours the lex fori

on almost every issue that may from part of @
tort proceeding. The application of forum law
can hardly ensure justice 1in cases where a
foreign law has a valid and dominunt interest

in the resolution of the matter. Such an
approach is not only inimical to infermational
harmony, but touches on the foundation of private
international law itself.

Thirdly, the principle of Phillips V. Eyre

is by itself complex which,as we have seen,
resulted t some form of confussion in the
Nigerian courts. A rule of law should not, be
allowed to mak> experimental guinea pigs out
of genhiine litigants.

These defects in the rule inheres not
merely because of the rigidity of the approach,
but because it is fundamentally defective so
long as the lex fori is allowed to control all

forms of action. Not even the mitigating exception,
T, Hancockp.Torts in the Conflict of Laws, P.87. (142)
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allegedly, created by the House of Lords in

Boys V. Chaplin1 can be workable under such a

situation.

The Lex Loci delicti Approach

The lex loci delicti approach to choice of

law, as applied by the American Courts was shown
to be defective in three major areas. First,
the place of accident whose law is supposed to
determine rights and obligations of the parties
may be merely fortuitous having no relation

with the occurrence apart from the fact that

the accident happened there., Secondly because

of its mechanical nature, the locus delicti

becomes by itself an important issue that will
have to be determined in each and every case?
and this adds an additional burden on the court
and is a difficult exercise in multistate

contact torts. Thirdly, the application of

the approach is done without any reference to

the parties. This has the unsavoury result of
defeating their expectations at having the

jssue decided according to the system of law that
may be common to both. This defect resulted

in the change in approachlto choice of law by

many American states, in favour of the proper

law of the tort approach.

1., £1971) AsC. 356,
2. See Chapter III.
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9.3 The Proper Law of the Tort Approach

9-'4—

So far the major defects with regard to
the proper law of the tort approach that
has been identified through its practicai
application is the latk of certainty,
uni formity and predictability which its
application entails., This 1s a serious
defect, if looked at in the lirht of the
fact that precedeunce is suoposed to influence
future decisions under the common law.
However, it is a credit to the approach,
that from the point of view of meeting the
eids of justice and serving the purpocses of
private international law, it has not been

found warting,

Suggesticns for trform of the Niperian Law

The significance of the historical influence
of BEnglish law in the development of the Nigerian
choice of law approach is not in doubt. It
is only logical that English law should
substantially influence Nigerian solutions to
fundamental problems of judicial nature,

This notwithstanding, English Law should not
have absolute control in each and every case.
The whole world should be viewed @s a free
legal market, where old idea may outgrow

their functional advantages and are discarded



176.

when those underlying advantapges are found
inadequate in solving emerging protlems.
The Nigerian law should benefit from this
market by looking beyond ceolonial and
historical ties, in percieving and implementing
necessary reforms in her laws.

The present MNigerian choice of law rule,

based on the principles of Phillips V., Eyre

is anachronistic, cumbersome, and unjustified.
Any argument for its retention can only be
predicated on sentiments, It does not require
a partial change but a complete one.

The most appropriate alternative is the

proper law of the tort approach, The practical

suitability of the approach is based on
political and legal structures within the
country.

While it is true thét the applipétion
of the doctrine in America had turned tort
proceedings involving conflict of laws, into
a “"grme of chance", with no predictable foot-
hold in ascertaininz the outcome of decisions.
this probleém will not arise in the MNigerian
context., In America the shift in approaches
was compounded by the relative case in which

academic view points can have substantial
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influence on Jjudicial decisions. Apart from
this, there are two further reasons for the
lack of uniformity, certainty and predic-'
tability in the working of the proper law
approach, First is the fact that the
American Judicial structure created through
the American constitution gives the state
superior courts the final say in so many areas
including the conflict of laws. This has
created a situation where each state takes
the approach it feels most appropriate to the
solution of conflict cases, and because of
the existence of different apprcaches in
different states, the outcome of cases
constituted by the same facts differ from
state to state.

Secondly, the fact tnat at the initial
state of the adoption of the prore law
approach the Ameérican courts were in a
pioneering mood, with no precedence to rely
on, and no articulate and indepthstudy of the
concept to guide them, made certain mistakes
that they tried to rectify later. The
continuowssearch for safety valuves in the
working of the proper law is an exercise that

continues up till today.
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After due consideration of @ll these
factors, the conclusion is that the unplatable
aspects of the proper law doctrine can be
avoided in Nigeria because of the existence
of certain structures. First, lNigeria has a
semi-unified judicial system with one supreme
court and a court of appeal as the highest
courts of record. Secondly, the experience
of the American courts will be an eye opener
as to the pit=falls in the practical working

of the doctrine., Thirdly, the Restatement,

second provisions on tort will provide tll'le
Nigerian courts with the n2cessary principles
of choice of law. In determining the issue
of choice of law, principles simildrto the
choice influencing considerations, of 8.6

of the Restatement, and the choice of law

rule of S. 145 of the Restatement should be evolved, as they
can easily be adapted to the solution of conflict
problems in both interstate and international
conflicts,
These ,however, should not be a final
solution., Only a practical working of a
rule can bring to lisht the defects inherent

in it., The rules analogous to the Restatement,

that are recommended, should cnly te retained
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wheré they proved workable and Jjustified and
where they are found wanting, steps should
be taken towards rectifying or changing them.
The tide of change in the conflict of

law is still rising!
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