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ABSTRACT

Any country’s economic score sheet is influencedh®y events within and from
abroad. The reality of globalization has come tcam¢hat the former speaks
louder now than in the days past when domestic uneagictated matters. The
passion being expressed by the Nigerian governrf@anforeign investments

needs to be examined in the context of the twodeads broadly shown by a
nationalistic approach in which nationalizatiordigenization and control are key
factors and by liberalization in which deregulatiamd privatization are notable.
Nigeria indeed practised the first hoping to ackigvowth, development and self-

sufficiency that way before courting, gently asfjrthe second.

This study begins where the former stopped. It emasmthe high points of the
national approach which relied so much on domesgasures and legislation, in
this case exchange control and indigenization ldwvghen considers the crisis
stage when Nigeria was torn between the two: thghown for instance in her not
totally repealing the indigenization laws but caiog some participation without
voting (control) rights to foreign investors andnatling some liberality into
foreign exchange holding and administration ufiially, in 1995 when by the
Nigerian Investment Promotion Commission Act, Aab.NL6 of 1995 and the
Foreign Exchange (Monitoring and Miscellaneous Rious) Act, Act No. 17 of
1995 the existing structures were dismantled t@wallunrestrained foreign

investments in Nigeria.



The place of external influences is examined iati@h to certain trends, some
legal, other not, which affect foreign investmentkis work accepts the reality of
such influences, even to the extent of testing hlost countries’ economic
sovereignty. Questions of regional integration amdoperation in Africa are
considered in terms of their potential to affecingstic measures, and it is in this
sense that NEPAD is considered and related withmt#e&GOA, as a life — line, is
also considered as offering potentials which cowdhance investments
particularly in the agricultural and agri-businessctors. Those being the case,
laws on these sectors are examined to test theidmngy with AGOA. All of these
offered an opportunity to see what appear to beettaweas in Nigerian law where

changes are necessary in order to produce gooltstesu
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1.1

CHAPTER 1

INTRODUCTION

Background

The challenges of growth and development have sgag=d various
economic experiments in Nigeria since independeBexelopment plans
and a nationalistic indigenous approach were appanethe first twenty—
five years. Failure to meet fair and just expeotat] given the potentials
and resources of this country, has allowed a laxem for foreign

influences in the search for solutions, particylaihce the mid—-1980s. In
both cases the prevailing economic philosophy viaays reflected by the
legal system as many laws were enacted which m ford content defined

the regulatory principles for the relevant period.

As to foreign influences, the close of the lasiiennium brought about the
fall of insular approaches to the management ofettenomies of nations
and this is very significant for a developing caynlike Nigeria. Great
advances in information technology, the openingiupastern Europe after
the fall of communism, regionalization of economiconcerns,
globalization, deregulation, privatization and coenamalization became

realities to which nations could not be indiffereparticularly Nigeria,
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which after a period of prosperity brought abouttbhg oil boom of the

1970s was in economic decline.

Since Nigeria retuned to civil rule in 1999 thevgmment has been
campaigning world-wide to attract foreign investmém the country. A
similar campaign termed “economic diplomacy” by #mministration of
General Ibrahim Babangida did not yield successcafwhich had largely
moved from dictatorship to democratic rule at thed eof the last
millennium began to pay attention to the problentabnial rule, and this
concern has led to two significant developments:tietamorphosis of the
Organization of Africa Unity (OAU) into the Africabdnion (AU), and the
economic initiative of some of the leaders of tlemtment known as the
New Partnership for Africa’s DevelopmeIEPAD) which they intend
should “provide an impetus to Africa’s developmbgtbridging the gap in
priority sectors to enable the continent catch ith weveloped parts of the
world”.* Outside Africa, the government of the United Staté America
under President Bill Clinton passed #iica Growth and Opportunity Act

(AGOA) in 2000 which offers incentives for Africamountries to open their

economies and to have access to the American market

There is thus an internal aspect in the use olNiigerian legal system to

attract foreign investments as is apparent in thgous laws passed to
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1.2

address the matter, as well as the foreign aspsater the NEPAD and
AGOA initiatives all of which are intended to wotgether to achieve the

same end.

Origin of the Research Problem

In view of the attention being paid to the questibrioreign investments in
Nigeria, an inquiry into the legal regime under @hithey are regulated
becomes relevant. There is not in Nigeria a foreigmestment law,
properly so called, as there are particular statuteich regulate the affairs
of companies, the conduct of arbitration, or thetgxtion of trade marks,
for instance. In the absence of single law or ctite guestion which arises

is: what are the provisions which regulate foraigrestments in Nigeria?

Again, NEPAD and AGOA are not Nigerian initiativeNEPAD has its
agenda, and it is the plan of its initiators thathiould be a spring—board for
development by African countries. By a presidenpabclamation, the
government of the United States has listed Nigasi a country eligible to
benefit from AGOA with effect from " day of October 2002 But what
are NEPAD and AGOA, and what are their relevanvisions on foreign

investments as far as Nigeria is concerned?

Nigeria participated in the formation of NEPAD

24



The objective of th&lew Partnership for Africa’s Developmastto
consolidate democracy and sound economic managearerithe
continent. Through the programme, African leadees making a
commitment to the African people and the world wrkwtogether in
rebuilding the continent. It is a pledge to promgieace and
stability, democracy, sound economic management @eaple—
centered development and to hold each other acaolenin terms of
the agreements outlined in the progranime.
It approaches the development of Africa by propgsoolitical reforms,
focus on good governance, infrastructural and hunt@sources
development, resources mobilization and accessaikets. It relies on a
new relationship with industrialized countries andultilateral
organizations. It creates a common forum of econaglationship between
African countries on the one hand and the industed world and
multilateral agencies on the other. It is also alggetting forum among
African countries. Commitment by Nigeria to NEPARzams its plans and

purposes should be brought to bear on the adnatimtr of the country in

the relevant aspects, including foreign investments

AGOA accords special trade and tariff status omenous selected exports
to the United States of America from certain Africeountries, of which
Nigeria is one. Since its objective is the promotaf international trade
through market access for the eligible countriesyauld necessarily have
impacts on Nigeria in terms of opportunities toaswin the relevant areas

and to develop resources for facilitating tradesMeein the two countries.
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1.3

13.1

This may challenge the existing economic and legalers to adjust

themselves so as to take advantage of it.

These initiatives have their own standards. FgeNa to take advantage of
them there must necessarily be an interrelationseifpveen Nigerian laws
on the foreign investments and the standards ohihatives. The question
which arises is whether the state of Nigerian lawfareign investment
meet the demands of these initiatives, or whetbaresother response is
called for by the Nigerian legal system? This igtipalarly apposite since
the key domestic laws have been enacted before, 20t€yeas the foreign
initiatives came up after. The totality of theseesfibns constitutes the

problems to be examined in this study.

Evolution of Nigeria’s Foreign Investment Laws
A survey of the legislative measures relating teeiign investments in
Nigeria is necessary to establish the relevantl lpgavisions before the

advent of the foreign initiatives.

Foreign Investment Laws between Independandethe Era of Structural
Adjustment (1960 to 1982)

At independence, the policy of granting pioneeatust to companies

engaged in certain pursuit was in place under nigeidtrial Development
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(Income Tax Relief) Act, 1958As amended in 1971, tax relief of three to
five years was available to a foreign undertakingNigeria with an
investment of=M50,000 engaged in one of the industries gazetied b
government as a pioneer industry subject to expansgifficiency, training

of Nigerian staff and the use of local raw mataridlyua reviewed this law
and concluded that it was partly responsible fonsanflow of capital into

Nigeria in the 1960s, although this view is notvensal®

The Immigration Act, 1963controlled the employment of aliens in Nigeria
in enacting the grant of expatriate quota and sidence permits to enable
them reside in Nigeria. The administration of thmig and permits would
affect the availability of expert foreign knowledg#ough it could be
exploited as a ruse to gain work for foreignerse Hxchange Control Act,
1962 in place in the independence era did not provite af the drastic
measures and sanctions for which subsequent exetwmirol laws would
become notorious. “The trade and investment padicthe period focused
on the promotion of direct foreign investment in gshcases with direct

participation by government”.

Akanle writes that:
Although the post—independence economic polighefgovernment

greatly favoured an “open—door” attitude to foreigmestment, the
voice of dissent to the continued foreign dominatd the economy
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grew louder by the day. The emergence of militaig,raided by the
outbreak of civil war, brought with it a wave of cgaomic
determinism. Towards the end of the first decadendépendence,
the national campaign by the intelligentsia thagéyia should
assume prominent position in the ownership, conteoid
management of the economy started to receive théouse
consideration of the governmeht.
The era that immediately followed is known ag thdigenization era
because the laws and measures of government thaghtsto place the
economy in the hands of indigenes and to give aefdig character to
undertakings. The Companies Act, 1968, for insgtardeemed foreign
companies in Nigeria to have been incorporated igehh, while those

outside Nigeria which had the intension of commegdiusiness in Nigeria

were required to obtain incorporation as sepanatities in Nigeria®’

By far the most notable legal measures of thisopewere the Nigerian
Enterprises Promotion ActS, known as the Indigenization Acts. Under
these laws, certain scheduled enterprises wemrvexs exclusively for
Nigerians or Nigerian companies or associatioms] they required a
minimum Nigerian participation ratio in others.ita 1977 form, there were
enterprises in which non—Nigerians could not pgréte at all, those in
which their participation may not exceed 60% dmally, those in which it
could not exceed 40%. This necessary meant theigfeers were obliged

to dis-invest or not to invest, as the case magbigect to those limits.
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Although the promotion of Nigerian entrepreneyssivass not supposed to
have that effect, the Indigenization Acts had tiffect of making it an
antithesis of foreign investments. They stifledefign participation, leaving
wide fields for Nigerians, which there was no praloét they were able
effectively to cover. There was no proof eithemal serious concern with
production although importation and marketing ofefgn goods and
fraudulent deals in foreign exchange were remagk&bThe reign of the
Acts over two decades with each amendment makissgrvations on
entrepreneurship based on citizenship invited thenclasion that
government was averse to an open-door policy oeigorinvestments at

this period™®

The measures taken to regulate the administrafiéoreign exchange were
remarkable. The Exchange Control (Anti-Sabotagef, AB77 provided
stiff penalties for acts subversive of the Excha@gmtrol Act, 1962 and
the Regulations issued pursuant to it. The effésuoh a law was bound to
be double—edged. Apart from its sanitizing aspeatsegime of strict
control could not be an inducement to an investbo was concerned to
repatriate earnings. The reversal of policy whiduld follow two decades
after shows that a purist concern for the formeama discouragement of
the latter. Nonetheless, the law was emphasizedesuiently by the

Exchange Control (Anti—-Sabotage) Act of 1984.
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1.3.2 Leaqgislation under the Structural AdjustmermdPamme

The first significant legislative reaction to eocomic problems in the 1980s
was the Economic Stabilization (Temporary Provis)ofsct, 1982 pursuant
to which measures were taken to regulate the adtration of foreign
exchange and import licences. These were the dedeaisterity measures.
The administration of General Ibrahim Babangid#&ated measures which
were meant to be alternatives to an active padimp by Breton Woods
Institutions, particularly the International MoneataFund, known as the
Structural Adjustment Programm&ome of its features included greater
reliance on market forces, realistic foreign exg®apolicy, restructuring of
tariffs, trade and payment liberalization, amongeos. The programme
recanted the nationalistic policies of the Indigation Era as the legal

measures on which it was anchored show.

Contrary to the Exchange (Anti-Sabotage) Acts Wwhistifled the
repatriation of foreign exchange, the Foreign Qurye (Domiciliary
Accounts) Act, 1985 permitted non—Nigerians as well as Nigerians to
open and operate domiciliary accounts in foreigmency in Nigeria banks.
There was a guarantee against seizure or any forexpyopriation. This
and the Second-Tier Foreign Exchange Market%Aehich followed were
intended to encourage international trade and tme&st and to encourage

the in-flow of foreign capital into Nigeria. It piected the seller of foreign
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currency from disclosing its source, assured agjggigure or expropriation
and also encouraged foreign currency repartridtiorhe hard regime of
indigenization was reviewed under the Nigerian Eiees Promotion
(Non—Voting Equity) Act® which permitted foreign investment in Nigerian
enterprises which were publicly quoted. While unttes Act the foreign
investor did not acquire voting rights, incentiwgere offered to such an
investor. Akanle, submits that the Act was the tstgr point of the
internationalization of the Nigerian capital marketThe Nigerian
Enterprises Promotion Act, 1989 permitted foreigrtigipation in reserved

enterprises if the investors investe8\million or more®®

Other laws passed include the Securities and Egeh&ommission Act,
1988 under which transactions involving securitietd by aliens must be
approved by the Securities and Exchange Commisasoto price, timing
and amount of sale, among other requirem&nt§he Industrial
Development Co-ordination Act, 198&et up a body of ministers to grant
approval of expatriate quotas, approved status tantnology transfer
agreements, which had been distributed among divVieoslies hitherto by
the Immigration, Exchange Control and other Actle promulgation of
the Privatization and Commercialization Act, 1988oaaffirmed a policy
of deregulation and privatization opening up roam fbreign investors to

invest in the affected enterprises.
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It could be said that the Structural AdjustmenbgPamme marked a
departure from indigenization and strict control lkberalization of
investment with opening for foreign investors. laswintended as the
foundation for economic recovery. Its policies am markedly different
from those currently enunciated under the Natioratonomic
Empowerment and Development Strategy (NEEDS). Hitterl has the
objectives of greater economic diversification bgstéring a climate
conducive to private business and job creationsgrreng macro-economic
stability; improving efficiency in parastatals arcey public service
industries and ending a culture of institutionalizeorruption thereby
making the authorities accountable. Like the Stmadt Adjustment
Programme it is an alternative to IMF programmessigent Olusegun
Obasanjo informed the Nigerian Investment Forumaoized by the
Commonwealth Business Council and the Nigerian gowent at Abuja
from 2 to 4 February 2005 that:
Under the NEEDS regime, the country plans to ratgaigrowth in
real GDP of seven per cent by 2007, provide twdianilnew jobs,
control inflation to a single digit by 2007, enhancthe
manufacturing capacity utilization by 2007, raisgp@t earnings
from agriculture to US $3bn by 2007, and have thig sminerals
sector provide employment to at least 500,000 Nagef>
Such a strategy if well managed would enagerforeign investments, as

foreign investors are concerned to know if there healthy domestic

policies place.
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1.3.3 Extant Major Laws Related to Foreign Investtae

It is proposed to consider these under the folgwieads.

Form of Entrepreneurship and Undertakings

The indigenization policy has been abanddifefioreigners may now
participate in any enterprise in Nigeria under thgerian Investment
Promotion Commission Act, 1995NIPC Act), contrary to the restrictions
under the Nigerian Enterprises Promotion ACtsike Nigerians, they may
not participate in the production of arms and amitmam deal in narcotics
or produce military and paramilitary accoutreméntdligerians were,
under the original Act, permitted to the exclusmiforeigners to deal in

petroleum enterprises, a discrimination removedd&tyNo 32 of 1998.

The forms of undertaking of entrepreneurship maysble proprietorships,
partnership or by the formation of a limited liilyi company, pursuant to
the provisions of the Companies and Allied Matt&cs, 1990 (CAMA)*

A business name may also be registered. Everyigfor&eompany
incorporated outside Nigeria is obliged to obfaitorporation as a separate
entity in Nigerid® unless it procures exemption under section 56Ai¥I&.
Under this section a foreign company may applwiiiing for exemption
to the Federal Council of Ministers if it was ited to Nigeria by or with

the approval of the Federal Government to exeanyespecified individual
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project; or it is in Nigeria for the execution epecific individual loan
project on behalf of a donor country or internasiborganisation; or is a
foreign government-owned company engaged solelgxiport promotion
activities; or is a company offering consultaneyvices in engineering or
other technical areas which is engaged in an iddal specialist project
under contract with any of the Federal or StatevgBoments or their
agencies, or with any other body or persons if doatract was approved
by the Federal Government. Such a company is nedjtd furnish proof of
its registration abroad, including particulars itsf place of business in
Nigeria, its local agents and such other infororaths may be required by
the Secretary to the Government of Nigeria. Thern€d may then grant
the exemption. It could be said that the NIPQ as extended a national
standard to foreigners in investment matters yinta virtually the same

requirements on them as on Nigerians.

Derequlation, Privatization, Commercialization

These open room for foreign investors. The regrawt is the Public
Enterprises (Privatization and Commercializatiéwy.*® A list of public
enterprises for partial privatization is shownPart | of the First Schedule
to the Act, while a list of those for full privatition is in Part 1l of the same
schedule, with power vested in the National CduntiPrivatization to

amend the scheduié.Privatization is by public issue, private placetmen
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with the permission of the Council on a willingleseand willing buyer or
other basi§? Government may further divest itself of its shalding in
accordance with the Council’s guidelines, “so heerethat the Council
may dispose of the shares or part thereof toested investors through any

local or international capital marke?".

A privatized enterprise which require parti¢ipa by strategic investors
may be managed by such investors from the effectlage of
privatization®* A strategic investor is “a reputable core investogroup
of investors having the requisite technical expgertithe managerial
experience and the financial capacity to effetyiveontribute to the
management of the enterprise to be privatiZédThe fully privatized
enterprises are mainly in petroleum products marget cement
production, banking, motor assembly, hotels andlistas. Government
divests itself completely of its shares in them;ilevhin the partially
privatized it retains a modal share-holding of 40%e enterprises listed in
Part | of the Second Schedule are partially comiakzed; those in Part
Il are fully commercialized. A commercialized emeses operates as a
purely commercial enterprise and determines theepaind value for its
goods and servicé8. Where commercialization is partial, there isl stil
some support from government. Under the Act, thernCid and the Bureau

of Public Enterprises have their respective stayuttuties’ involving the
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realization of its objects the faithful dischargewhich would affect the

value of foreign investments.

Anti Corruption Measures

In response to an unfortunate reputation as a gersupt country where
business is difficult to pursue on its principlegyo certain significant laws
have been passed to combat corruption and to emgeuforeign

investment. The Money Laundering Act, 189Bequires that any transfer
of funds to or from Nigeria which exceeds US $10,8Bould be reported
to the Central Bank of Nigerfd. The Money Laundering (Prohibition) Act,
Act No. 7 of 2003 has now repealed it. The new gwtvides at section |
that transactions of N500,000 or more by individuahd of N2 million or

more by corporate bodies shall not be in cash hubugh financial

institutions. Any transfer to or from Nigeria ofrfds or securities of US
$10,000 or above is required by section 2 to Iponted to the Central
Bank of Nigeria with these details: the nature antbunt involved and the
names and addresses of the sender and the rec®ikieter requirements
on customer identification are laid on banks. Famaninstitutions are

obliged by section 10 to report to the Central BahKigeria and National

Drug Law Enforcement Agency transactions of N1 ionlland above in the
case of individuals and N5 million in the case @fporate bodies. It

created several offences such as conversion ofepdsc of narcotics or
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other illegal acts, disguising the criminal natafetransactions, retention
proceeds of crime, and conspird€y.Money laundering, however; does
not have the notoriety of the advance feeudravhich has given this
country a very negative image among foreigners wate frequently the
victims. The Advance Fee Fraud and Other Fraudt&el®ffences Act,
1995" enacts condign measures to deal with this vice andection 4
makes the offence of inviting any person to Nigeioa any purpose
connected with the commission of an offence under Act punishable

with a seven years term of imprisonment.

While the capital market receives a lot of emphasi matters of foreign
investments, orderliness and the health of the mnonarket is no less
important. In this respect, the Failed Banks (Recpvof Debts) and
Financial Malpractices in Banks Act, 1984as facilitated the recovery of
debts owed to financial institutions through thbunals set up thereunder
which exercised civil and criminal jurisdiction. tibre the corporate veil
which shielded directors from personal liabilityn& the advent of civil
rule in 1999 the tribunals have been wound up, evthkir residual work

has been transferred to the Federal High CBurt.

The Corrupt Practices and Other Related Offencets 200d* has been

repealed by the Corrupt Practices and Other Refafeshces Act, Act No.
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6 of 2003. The new Act created the Anti-Corruptid@mmission at section
3. The Commission has investigatory powers and dwstien 33 may
summon suspects before it. Section 42 adds thevatiom that where an
allegation of corruption is made against the Peadiadf Nigeria, the Vice-
President, or the Chief Justice of Nigeria, a Gowerof a state or his
deputy an independent counsel who shall be a [agatitioner of not less
than 15 years shall investigate the allegation sepbrt to the National
Assembly in the case of the President or the ViesiBent, or to the House
of Assembly of the state where a Governor or hjgutleis involved. The
Commission has power to carry out searches, saizae well as
prosecutions. Sections 12 to 29 of the Act cre#tedoffences of seeking
gratification by an official, corrupt offers to affals, corrupt demands,
fraudulent acquisition and receipt of property, abdbery of public

officials, among others.

This Commission as well as the Economic and FianC€rimes
Commission (EFFC} which oversees the enforcement of the Money
Laundering (Prohibition) Act and the Advance Feauérand other Fraud
Related Offences Act have had some notable prdsestin courf:® The
EFCC which is established as a body corporate tiyosel of Act No. 1 of
2004 lists out its functions at section 6 to in@utie investigation of all

financial crimes laws; and adoption of measures eradicate the

38



commission of economic and financial crimes. Sesti@ makes it the
coordinating agency for the enforcement of the Elismeous Offences,
Banking and other Financial Institutions, and tla Banks (Recovery of
Debts) and Financial Malpractices Acts beside thmsenoney laundering

and advance fee fraud.

Dispute Resolution

Foreign investors are always interested in thehimery available for this.
The NIPC Act provides for mutual discussion or tdtion under the
Arbitration and Conciliation Act; and in the speécifcase of foreign
investors, it provide for dispute resolution withime framework of any
bilateral or multilateral agreement on investmerdgtgction to which the
Federal Government and the country of which thestor is a national are
parties, or failing agreement the Rules of therional Centre for the

Settlement of Investment Disputes shall apply.

Incentives and Assurance

Certain laws on specific enterprises enact ingeatapart from those in the
tax laws and the NIPC Act. Some of these are fdaaorttie Nigeria Export
Processing Zones Act, 1992, the Oso Condensatesd®rdjct, 1990,

Liquefied Natural Gas (Fiscal Incentives, Guarasitaed Assurances) Act,
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1990 and the Minerals and Mining Act, 1999. Thaseta be considered in

the next chapter.

The NIPC Act provides that the National InvestmeRtomotion

Commission created by the Act and the governmert megotiate special
investment packages for the promotion of investrfiAt foreign investor

is guaranteed unconditional transferability of fartdrough an authorized
dealer, in freely convertible currency of dividermisprofits net of taxes,
payments in respect of loan servicing where a §ordoan has been
obtained, remittance of proceeds (net of all taxes) other obligations in

the event of a sale or liquidation of the entemnfis

It is provided clearly at section 25 that no eptisie shall be nationalized or
expropriated by any government of the Federatiod ao person who
owns the capital of any enterprise shall be coredeby any law to
surrender his interest in the capital to any offexson. In the event of any
enterprise being acquired in the national interbst the Federal
Government, payment of fair and adequate comp@msaind the right of
access to court by the person aggrieved by suclttare guaranteed. It is
also guaranteed that the payment of any compensahall be without

undue delay, and that such may be repatriatedrinertible currency.
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Foreign Exchange

The severe Exchange Control (Anti-Sabotage) Ast lbeen repealed by
the Exchange Control (Repeal) Act, 1995. This repess done again
under the Foreign Exchange (Monitoring and Miscrdtzus Provisions)
Act, 1995 (FEMMP Act)]® which also repealed the Foreign Currency
(Domiciliary Account) Act and the Second-Tier FgreiExchange Market
Act>' It retains the provisions of the former Act byeating an
autonomous foreign exchange marketlt shields any person from
disclosing the source of foreign exchange tradethe market, protects it
from seizure, forfeiture or expropriatidhand unless the amount exceeds
US $5000 or its equivalent, no person is requicedeclare it at any port of

entry into Nigeria’

Under its provisions, currency purchased from tharket may be
repatriated from Nigeria without further approvaAny person may invest
in any enterprise or security with foreign curremeycapital imported into
Nigeria through an authorized dealer and it guaesitits unconditional
transferability’® It permits anyone to hold and maintain domiciliary
accounts designated in foreign currency and shieldem from
expropriatiort’ It further permits, with emphasis, a resident nan-
resident, citizen or non-citizen, to deal in, invies acquire or dispose of,

create or transfer any interest in securities dneotmoney market
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1.4

1.5

instruments whether or not denominated in foreigmency, and to invest

in securities traded on the Nigerian capital market by private

placement?

Objectives of the Research

The objectives of the research are as follows:

(@)

(b)

(€)

(d)

To identify the significant laws regulating affecting foreign
investments in Nigeria and to highlight their kep\sions;

To examine the development strategies outlimethe instrument
establishing NEPAD and in the provisions of AGOA which
Nigeria is a beneficiary country;

To relate extant Nigeria laws to the develophstrategies set out in
the instrument of NEPAD and in the provisions of @&in order to
discover the advantages they confer on Nigeria arfgbther
Nigerian laws satisfy their standards or are otlewn harmony
with them; and

To make recommendations as to how Nigeria'sifpr investment

drive could profit from NEPAD and AGOA.

Research Methodology

A purely doctrinal approach would succeed in présgnthe relevant

Nigerian laws on foreign investments. It would alkacceed in showing
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what NEPAD is and what the relevant provisions G@A are. It would,
however, leave the Nigerian laws and the foreigtatives unrelated. For
this reason an analytical and co-relational apgroaas preferred for this

work.

A secondary data method was employed in the sefarclthe relevant
Nigerian laws and the literature they attractedbrduies were used for this.
The NEPAD document as well as the text of AGOA wsvarced from the
Presidency, and the Internet and the American Esybasspectively.
Recourse was had to the electronic and print medithe Internet for any

recent developments.

The empirical data aspects involved study tripstite Presidency, the
Nigerian Investment Promotion Commission and othEederal
Government Ministries and Departments, the Ameriéanbassy, the
British High Commission and the British Council @onnection with the
foreign initiatives. The approach to the preseatatof this work is
primarily expository, though the occasional normator moral concern is

expressed.

43



1.6

1.7

Scope of the Research

This work concentrates on laws passed during tB804 and after.

References to Acts passed before this period arecdmparative or

references purposes. Despite the desire to incaigpoecent developments,

developments after 30 June 2005 were not takeractount.

It is a study in domestic and international ecomohaw, and not in
economics, and in this sense statistical back-upsat necessarily called
in aid as such. The context of analysis is limibgdthe foreign initiatives

specified unless it is otherwise expressly extended

Research Limitations

The major research limitation is on the availapitf scholarly work on
NEPAD and AGOA. There is no available referenceknanr them. Related
items in the print media tend to be simple and warguthoritative. This,
however, is an impetus for the study and a challerigr its

accomplishment.

The second limitation has to do with the lack e€tant monograph and

serials on the subject. Dr. Nwogugu’s The ProblemSoreign Investment

in Developing Countrieand Dr. Kachikwu’s Nigerian Foreign Investment

Law and Policywere published before the period chosen for thislys
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1.8

Apart from lack of recent monographs, three serialsch dealt with
foreign investment matters are no longer being leeyupublished?® This

perhaps explains the reason for the first limitagxpressed.

The final limitation is that this work is not fued or supported from any
source other than the candidate’s. There is thdscanstraint on persons

and places which could be reached for information.

Literature Review

It is regretted that the scholarly works of Dr. diyugu and Dr. Kachikwu
mentioned in section 1.7 cannot be relied on fog #dtudy, great as they
are. Kachikwu’s work which is the more recent wssued in 1985. It has
been overtaken by developments in the Nigeriansiment arena. The
policy of indigenization in place in 1985 has giweay completely and is
replaced with privatization, deregulation and lddemation of foreign
exchange measures, among other developments. Dogim’s is even
older and focuses on developments in the era @peddence, whereas the
scope of this work is on developments in the 198@% after. The relevant

literature is considered below.

Kanyip for instance, considered foreign investment amdetffiectiveness

or otherwise of tax incentives in ‘Taxation Issued-oreign Investment’.
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He did not however consider the NIPC Act and th®FEP Act. Akper?*

however, did in his ‘Foreign Investment Laws of &ligg and Namibia: a
Comparative perspective’. He held the view thatNiigeerian developments
in these laws are salutary and likely to be welabrog foreign investors
having regard to the provisions on incentives twestors, transfer of
capital, profits and dividends, guarantees aga@xgtropriation, dispute
resolution mechanisms, among others. He thinksugho that the

restriction against investment in petroleum eniegsrby foreigners and the
possibility of expropriation on grounds of nationakerest and public
purpose may be disturbing to such investors. RBabbadié’ also studied

the two Acts and foreign investments generally Issues in Facilitating
Foreign Investment for National Development in Nige She also paid
attention to some other laws on the subject andemadcomparative
analysis with the Malaysian and Ghanaian situatiam&l urges the
definitions of clear goals as well as an emphasishaman resources

development.

Other studies relevant include Omorogbe’s ‘InvestmGuaranties and
Incentives in the Nigerian Natural Gas Industri€®’, Kolo’s ‘Legal Issues
Arising from the Termination of Oil Prospecting kices by the Nigerian
Government’ and Odaise—Alegimenlen’s ‘New Regime Solid Mineral

Development in Nigeria’. These references are aslauiged with others
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1.9

in the thesis. While Omorogbe argued that an ermbos to win
investments has led to rather generous incentiveéshwgovernment may
regret and seek to reconsider, Dr. Kolo deals wisipecific case where the
Nigerian government did in fact terminate oil presfing licences already
granted, an event which to him could cast doubthan sincerity of the

government and send negative signals to foreigastors.

In all, the literature considered is expositorytba specific areas within the
subject of foreign investments in Nigeria. It dealth the most significant
laws around which any meaningful examination of shidject must turn,
and their analysis and findings provide useful lgaoknd materials for this

study.

Organizational Layout

The study is presented in six chapters. The iitsbduces the study in its
historical and contemporary contexts and advandes means for
presenting it. It gives an overview of the relevdomestic laws on foreign
investments. The second chapter pays attentiomeotrends in foreign
investments and impact of influences outside Nayditi considers certain
norms and instruments of international law whicle applicable to the
study. It introduces the foreign initiatives. Therd chapter is expository

on NEPAD describing its key provisions, having tfirmentioned the
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African Union with which it must relate symbiotibal Chapter four is a
study of AGOA and its key provisions and demandsn& attention is also
paid to the very new British initiative, that isetfCommission on Africa,
which is viewed as a sort of Marshall Plan for &#&i The fifth chapter
relates extant Nigeria laws on foreign investmeiotsthe NEPAD and
AGOA standards and considers whether or not thegt riieir demands.
The sixth and final chapter offers certain recomdagions after stating the

findings and conclusions.
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2.1

CHAPTER 2

ECONOMIC TERMS AND EMERGING GLOBAL TRENDS

Relevant Fundamental Concepts and Terms

In aid of the presentation of this study, an afieim made to define certain
concepts and terms used. Being terms in currentirusesociation with
foreign investments and also in the principal ustents of the New
Partnership for Africa’s Development (NEPAD) andriéan Growth and
Opportunity Act (AGOA), they have meanings usuadlysociated with
them currently, and lend themselves to being recke®s such even if no
universal definition is available. Other terms aoatcepts are taken as they

arise in the course of the presentation.

Globalization

It is easy to understand, though difficult to defi It is about the growing
interdependence of peoples and nations worldwidefeBsor Obadan
described it as the increasing inter—connectedmaesk interdependence
among the world’s nations, government, regions,in@ss, institutions,
communities, families and individuals; in its ecamno sense, that is
economic globalization, he says it is “the procagfsshange towards greater
international economic integration through tradearcial flows, exchange

of technology and information, and movement of peo®penness and
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markets constitute the platform of globalizationilehrade, finance and

investment, and entrepreneurs are the héattfetzman says about it thus:
There is an intuitive understanding of what glotalon means and
with it an uneasy feeling about how much in contsblevents we
really are or can be in a world of large, transmal organizations.
Anthony Giddeus defines it as ‘the intensificatioh world—wide
social relations which link distant localities inch a way that local
happenings are shaped by events accruing many awlag and vice
versa'.

He goes on to say that it is not an entirety ndv@nemenon given the

experiences of mercantilism, and that “the movenoémapital around the

world and the new geometry of production that isedigping in which

firms take a global view of location, is an inexaetrend.?

Regional Integration

By multilateral treaties and protocols, nationc@értain geographic setting
may agree on a common approach to problems of ,trdeleelopment,
migration, and the environment, although trade taniff are the usual areas
of attraction. The level of co-operation could &se from a community of
interest to an economic union with central econoraizd political

institutions.

The European Union (EU) which started as the EemopCommunity may
be cited as its best model. The nations of theiwent of European are

united with a Court, Parliament, and a common cuye among others.
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Below this example are other bodies which have auttieved the same
degree of integration but have areas of co-operaimong the constituent
nations, and may be sub-continental bodies. ThehNattantic Free Trade
Area (NAFTA) brings Canada, the United States amkibb together. The
African Union, which will be considered later, hast achieved the
cogency of the EU, but it has sub-regional bodiew/ich the Economic

Community of West Africa (ECOWAS) founded in 19%bitis best model.
Other efforts at regional integration in Africa atlee Southern Africa
Development Community (SADC) which interlocks witthe less

successful East African Community; while the undye@drab Maghreb

Union brings Algeria, Libya, Mauritania, Moroccodafiunisia togethet.
Regional integration will be in favour as a resporo globalization. It
encourages trans-border trade and investment. Hnisexpress policy

objective of Nigerid.

Good Governance

In its sweeps, it includes multiparty democracpem and accountable
government, and actions aimed at eliminating gemaequality, poverty

and corruption. Its existence is also judged byhsatber indices as access
to justice, operation of fair economic policiesspect for human rights and

the rule of law, and public participation throudte tcivil society. As an
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inclusive term its scope is open. Developed coesturge it on developing

ones in issues of aid, investment, debt reliefthedike.

Derequlation, Privatization, Commercialization

They are frequently used in association with itwesit and globalization.
They involve a reversal of regulation by state degion and of state
participation in economic activities. Deregulatimvolves the removal of
existing restrictions on investments and the opmrabf market forces in
the determination or participation and value ofremuic activities through
the repeal of the relevant legislative and insbnal controls. Privatization
involves dis-investment by the state to give plamerivate investors in
particular enterprises. Commercialization involves removal of state
subsidies in a particular enterprises and opertit@ythe market. The terms

have blurred boundaries.

Economic Sovereignty

This is a dimension of the sovereignty of stated toncerns particularly
their right to exercise permanent ownership androbrover the natural
wealth, resources and economic activities withieirthterritories for
national development and well-being of their peogleexpresses the
economic self—-determination of states to give resaning to legal

independence. It is expressed in two major resoistiof the United
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Nations: Resolution 1803 (xvii) of the General Asbly on the
Declaration of Permanent Sovereignty over Natueddrrces in 1962 and
Resolution 3281 (xxiv) of 1974 adopting the Charter the Economic
Rights and Duties of States. “There is considerabigport for the view
that the doctrine of permanent sovereignty oveunahtresources is ps

cogensprinciples of modern international laR”.

Foreign Investment

Foreign investment means investment with a foregdement and it
involves the flow of capital, technology and knodde from abroad to be
host state. The usual characterization is into i§or®irect Investment
(FDI) and Portfolio Investment (PI) with control dke distinguishing
factor. In the former, control and management amgoirtant to the foreign
investor; in the latter they are not, as he is prily interested in dividends,

interest, capital gains and other benéfits.

Views differ as to the value of foreign investmémta developing country,
such as Nigeria is, but arguments for its advarstagyeponderate and are
better received.This study assumes its necessity. It is in ang @agoal of

the government of Nigeria since the return to awié in 1999.
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2.2

Other conceptssuch asustainable developmenhave brought in the idea

of developing in a consistent and wholesome manmign, environmental
and poverty alleviation questions having primacyhile developmer
partners refers to partners who may not necessarily be m shme
economic group but lend support to one anotherctoeae agreed goals.
NEPAD members on the one hand and the EuropeamUmd the “G.8
countries”, for instance ,are development partiesause they accept the
NEPAD objectives and channel their own developmemigrammes to
Africa through NEPAD. World leaders such as theehican President
George Bush and the British Prime Minister TonyiBlase the term to

suggest relations of equity and not of dominance.

Economic Sovereignty and Emerging Global Trends

Sovereignty is received generally in the senseupfeame power, freedom
from control, or autonomy. The broad legal senseepis this general
usage. Specific legal usage includes territoriakeseignty, sovereignty of

the state, people or parliament and economic smreye

Nigeria is a sovereign state. This refers to thinéss of her powers and

freedom to act in matters concerning her as a cpuamd her equality with

other nations in the affairs of nations. Sovergigtihe equality of states,
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2.2.1

and self determination are principles of customatgrnational law, and

are often expressed in international instruméhts.

Nigeria’'s Economic Sovereignty against thekg@ound of International
Law

While sovereignty as expressed above is an olicipte of international
law, economic sovereignty as a nuance of it isrre@ising approximately
with the emergence of many new nations into formdépendence in the
last century. Nigeria was in this category. Accoglio Bollecker—Stern.

While sovereignty was for a long time, and unétently, only a
legal sovereignty, it has become now — that isesititte Second
World War and especially since decolonization, \Wwhican be
analyzed as the translation into reality of legaleseignty — also an
economic sovereignty. This evolution was broughoutbby the

establishment that legal sovereignty did not saffic give a State
the mastery over its existence: and while Stateseder to
international existence that is to sovereignty, theo—colonial

economic relations they entered into with developedntries —
either their former metro poles or other Statesovevaround them a
network of constraints so tied as to empty of &lmeaning their
newly acquired sovereignty. Sovereignty did notfisaf The

economic problems were there to remind us of that. fA new

dimension had to be added to sovereignty to givdrite meaning:
the economic dimension.

The consideration of this concept is importantaose the view will be
advanced that even the realization of the fullre#ssis affected by modern
trends. But first it is necessary to consider hovgeNa’'s economic

sovereignty is expressed in international instruisien
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Nigeria as a young State in the post World Wafidbd of the grant of
independence by the colonial powers had not ordallesovereignty as
expressed above but was a beneficiary of intemati@ction towards
economic sovereignty. It has its greatest exprassidhe issue of control
over national and natural resources and econontivitegs within her

domain.

In 1962 the United Nations General Assembly adbjesolution 1803 in
the form of a Declaration of Permanent Sovereigivigr Natural Resource.
It made declarations on the inalienable rights taftes to explore and
dispose of their natural wealth to suit their nadibinterests, recognition of
such right and the freedom to express it in theogion of foreign

capital, nationalization and expropriations, amotfger matters? So far as

foreign investments are concerned, the Declarasabjects them to
agreement, national legislation and internationdjudication and the
development goals of the host sthtdt provides that, “violation of the
rights of peoples and nations to sovereignty olaeirtnatural wealth and
resources is contrary to the spirit and princidi¢he Charter of the United
Nations and hinders the development of internationeoperation and the
maintenance of peacé’’As to foreign investments, paragraph 8 provides
that “foreign investment agreements freely entergd by or between

sovereign states shall be observed in good faith”.

60



The Declaration affects the principles of freedainsontract anghacta sunt
servanda’ hitherto employed by foreign corporations to pebtanequal
and unfair contractual relations on the exploitatad the resources of the
countries concerned. Its effect was to support right of developing
countries to repudiate, modify and renegotiate remtial arrangements for
mineral development. Stevenson maintains that thaciple enacted
brought about “a new legal and contractual framé&wor natural resource
development moving away from the traditional cosa@s agreements to
joint ventures, production—sharing and service atist As a result, the
principle came to include control not only overaese, but also over

production as well*

Dissatisfaction by the newly independent statesr dlie world economic
system lead to demands for a new international@oanorder. Putting the
case across at UNCTAD Ill at Santiago, Chile, in72,9 President
Echeverria of Mexico proposed a charter of the enwnao rights and duties
of states formulated to reinforce “the precarioggal foundations of the
international economy ... removing economic co-openafrom the realm
of goodwill and rooting it in the field of law byansferring consecrated
principles of solidarity among men to the sphererefations among

nations”!’
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The Charter of Economic Rights and Duties of Statas adopted in
December 1974 by the United Nations General Assgater adopting an
earlier resolution, Resolution 3201, containing tbBeclaration on the
Establishment of a New International Economic OrdelMay 1974. “The
Resolution reflected a high point in oppositionadiberal international
regime”!® The Charter provides in Article 2(1) that “Everta® has and
shall freely exercise full permanent sovereigntgluding possession, use
and disposal, over all its wealth, natural resasiigmed economic activities.
The provisions of Article 2(2) are important.

Every State has the right:

(&) To regulate and exercise authority over foremyestment within its
national jurisdiction in accordance with its lawdaregulations and
in conformity with its national objectives and pites. No state
shall be compelled to grant preferential treatmémt foreign
investment.

(b)  To regulate and supervise the activities afigreational corporations
within its national jurisdiction and take measut@®nsure that such
activities comply with laws, rules, regulations azwhform with its
economic and social policies.

(c) To nationalize, expropriate or transfer owngrgii private property,
in which case appropriate compensation should [k lpathe State
adopting such measures, taking into account iesvaelt laws and
regulations and all circumstances that the statesiders pertinent.
In any case where the question of compensationsginge to
controversy, it shall be settled under the domekdie of the
nationalizing State and by its tribunals, unlesssitfreely and
naturally agreed by all States concerned that qteaceful means be
sought on the basis of the sovereign equality @fteSt and in
accordance with the principle of the choice of ngean

Many of the developing nations which could bendfadm these legal

provisions suffer a limitation which Zakariya exgses thus:
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2.2.2

It goes without saying that before any country eperience
sovereignty over its natural resources, these ressunust first be
located and developed. Since most, if not all, hef LDCs [Less
developed Countries] are not in a position to dowsthout the
financial and technological assistance of outsiddrs problem, if
not the dilemma, for these countries, is not ordwo obtain such
assistance, but also, and more importantly, howertsure that its
terms conforms to the spirit of the above—mentioned\

resolutions.’

The reality of the operation of legal rules maydigerent from the rules
themselves, but on the premises of the foregoiigyatear that Nigeria has

and can assert sovereignty over foreign investmariisr domain.

Nigeria’'s Economic Sovereignty Expressed amBstic leqgislation

References to the control of her economic lifedbynestic legislation have
been made in section 1.3 of chapter one. By otaess,| she exercises
control over other principal areas of the economghsas banking and
currency, capital issues, customs, shipping, img@aintellectual property,
taxation and labour matters, all of which are veejevant to foreign

investments and developméfitSection 16 of the Constitution of the
Federal Republic of Nigeria, 1999 ( the 1999 Cdutstin) which states the
economic objectives of the nation is consistenhwiite encouragement of
foreign investments particularly when it is readthwsection 9 which

provides for the promotion of African integratiaespect for international

law and treaty obligation, as well as seekingstlement of international
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2.2.3

disputes by negotiation, mediation, conciliationrbimation and

adjudication, as well as the promotion of a jusirld economic order.

Other relevant provisions include section 44(3)thed 1999 Constitution
which provides that the entire property in and oanbf all minerals,
mineral oils and natural gas in, under or upon kmg in Nigeria or in,
under or upon the territorial waters and the Exgkisconomic Zone of
Nigeria shall vest in the Government of the Fedemnatand shall be
managed in such manner as may be prescribed biatienal Assembly
on which such laws as the Territorial Waters Act, the Exclusive Ecmim
Zone Act, and the Petroleum Act receive validitpgdahe Land Use Act
which brings all land in Nigeria under State coht@n the controversial
subject of expropriation of foreign investmentsabfiost country, the 1999
Constitution sets standards in section 44(1). Ptompyment of
compensation and a right of access to court insthee are guaranteed. This
accords with the standards set in the internatitegal instruments on the

subject already considered, in section 2.2.1 af thapter.

Sector — biased Leqislation on Foreign Inmesits

The Nigerian Investment Promotion Commission A¢tRC Act) as the
dominant general legislation on foreign investmantdNigeria has been

mentioned under section 1.3.3 of chapter one. l@hand assurances on
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the flow of foreign exchange into and from Nigeais well as certain tax
provisions have also been mentioned under secti8rl lJand 1.3.3 of
chapter one. As for tax incentives in foreign invesnts, their advantages
to Nigeria and their expected catalytic effects mvestments and
development do not go without doubt. Thus Kaffimfter a study of the
different views summarizes that:
A general reassessment of the efficacy of taxntiees needs to be
done particularly in other than the petroleum sedtas doubtful as
the evidence shows that foreign investment in tegard will be or
is influenced by the grant of tax incentives. Afigives are no doubt
needed. The continued practice of granting taxntices even when
they are known to lack any impact is not wastefut has the
tendency (effect) of shifting focus from the moneprtant task of
concentrating on the search for the better altermgpolicies to
improve on our investment culture. This, to say kbast, is the
saddest and most unfortunate impact of our taxnio® policies;
and our continued belief and reliance on them as@sa for poor
investment in the non oil sector in indeed baffling
In the petroleum sector, specifically gas, Udomaks the incentives are
attractive?® Undoubtedly, other factors such as the high qualitNigeria
oil and gas resources, political turmoil elsewhamd high consumption by
developed countries contribute to the interest his tindustry. Rather
generous incentives are contained in the Nigerid® L(Fiscal Incentives,
Guarantees and Assurances) Act of 1990 as amendédttbNo 113 of
19932 First the company is conferred with pioneer statsigo make the

benefits created under the Industrial Developmiriofne Tax Relief) Act

1971 applicable to f It enjoys a 10 years tax relief perfbcand is
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subjected to the Companies Income Tax Act insteldh® Petroleum
Profits Tax Act’ which stipulates a higher tax rate than the fornier
allows full deduction of interest on loans for tpMrposes, exempts the
company, the Nigeria LNG Ltd, from customs dutiard frees it from
certain pre—shipment inspection in respect of plathin two years of the
commissioning of the plant for which the importaticc necessary. The
Government bound itself to hold the incentives axrasanct and
unilaterally unalterable on its part. Omorogberiticized this generosity as

limiting the legislative capacity of Nigeria.

It is urged that laws like this devalue Nigerianomic sovereignty when
viewed in terms of profitable development of hesawrces. It suffices to
say that it is contrary to the principle of equitytaxation as it virtually
frees one company of all tax burdens though it @aesrin a very profitable
industry. It is prodigal in the potential revenaghrows away. Accepting
that there are attractive incentives as Udoma duegely restates the
obvious without justifying it. It is certainly stnge to assume that multiplex
incentives would catalyze investments. It seemi$ Wggerian LNG Ltd is
supposed to have a monopoly status. If other iovesintered the market,
would they be obliged to invest in the same compamg if not would
similar incentives be given them? The example h&f private mobile

telecommunication companies — MTN, V Mobile and l&sloom — shows
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that investors are ready to bear their cost toremterofitable industry. A
sustained campaign on investment opportunitiesyigion of general
infrastructure — roads, power supply and commumnat institutional
efficiency and a reduced level of corruption woddcourage investors
more than forty years of prodigal incentives hawenel Fortunately,

NEPAD is turning attention to these things.

The Minerals and Mining Act 198%is a new comprehensive law on its
subject. All foreign investment must be through tmechanism of a
corporate personality which alone can have a mititte*® Part IV of the
Act provides incentives, obviously to highlight Miga's interest in the
development of the solid mineral sector. An invedienefits by way of
exemptions from customs and import duties for pmantmachinery,
equipment and accessories imported for use in mibjperations” from
expatriate quotas and resident permits for appragrhtriate employees;
and from exemption of the salaries of such emplsyiem duties on
remittance overseas. The company may keep an ekgsroount to pay in a
portion of its sale proceeds abroad for use irptitehase of equipmeftt.t
provides for free transferability of funds for thpurpose of servicing
foreign loans used in financing the investment ectidon 21. Section 22
grants a three-year tax holiday which may be irsgdao five years from

the time of the commencement of its operation.
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These generous provisions make matters rest orgalod faith of the
investor as the provisions may be used for othelseparticularly as to
expatriate quotas which may be at the expense @fethployment or
development of Nigerian personnel, and the retantifopart sale proceeds

abroad which may be used for non—capital enhancemeposes.

The provisions of the NIPC Act and the Foreign liattgge (Monitoring and
Miscellaneous Provisions) Act (FEMMPL Act) earlgiscussed in section
1.3.3 of chapter one are made applicable to thiel sninerals sector by
section 23(1) of the Minerals and Mining Act. Itagbmitted that this is a
surplussage since the provisions of the former Actsintended to apply,

and apply, of their own force to all investmefits.

Apart from natural gas and the solid minerals@sctere is also the effort
by government to encourage the production of goodsdesignated

geographical parts of Nigeria for the purpose gicek This undoubtedly
apart from providing employment would enhance ewynf indeed goods
are produced from them and marketed abroad. TheeridigExport

Processing Zones Act No 63 of 18bhas provisions which foreign
investors may take advantage of. Approved enterpigarrying on business

in a zone are exempted from Federal, State and tagas® They may
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2.2.4

import into the zone capital and consumer goodsrandmaterials for use
in connection with their activities and undertalgfiyySection 18 provides
that approved enterprises shall be entitled to hibeefit of legislative

provisions relating to taxes, levies, duties angifp exchange regulations
not applying to them; the freedom to repatriatesifgm capital invested in
the zone at any time with capital appreciation be tnvestment; the
remittance of profits and dividends earned by fgmanvestors in the zone;

the inapplicability of export and import licencesthem, among others.

Venture Capital Projects

The Federal Inland Revenue Service is empowerethdéywenture Capital

(Incentives) Act No 89 of 1993 to determine whetlaecompany is a

venture capital company or whether a project israwre capital project for
purpose of allowing it certain incentiv&sThe company or project must
satisfy one of these criterfa:

) the acceleration of industrialization by nurturimmovative ideas,
projects and techniques to fruition;

i) the commercialization of research findings with higotential for
reaching forward or backward linkages;

iii)  the promotion of self reliance through the estéinotient of resource—
based and strategic industries through the prawsiof risk
guarantee and insurance;

iv)  the encouragement of indigenous processes andaiegies;

V) the promotion of the growth of small and mediumleseanterprises
with the emphasis on local raw material developnagiat utilization;

vi)  such other objectives as may from time to time fpecdied by the
Federal Inland Revenue Service.
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The criteria of judgment are sound; but the appatg body to determine
compliance with them should have been the ministegulating
industrialization and not the Federal Inland Rewefervice. The Federal
Inland Revenue Service is primarily concerned uathcollection pursuant
to federal tax laws and not with industrializati@n a careful consideration
of the criteria, it is apparent that they concemduistrialization, an area
which is the concern of the ministry overseeingustdalization. As the
law stands, the Federal Inland Revenue Service dvbalve to provide
service in a field in which there is a competerpatément of government,
an unnecessary duplication of efforts. Nonetheldmss Service is to ensure
that for the company to qualify for the incentivaader the Act, its
investment in the venture project is not less tB&a%o of the total capital

required for the venture projett.

The incentives af@ capital allowances of 30%, 30%, 20%, 10% and 10%
respectively for the first to fifth year under tGempanies Income Tax Act.
Capital gains exemption under the Capital Gains Aeak for disposal of
capital within five years of investment is 100%we¢n six to ten years is
75%); eleven to fifteen years is 25% and after %4, Withholding tax on
dividends is reduced by 50% of the prevailing rafeinvestment on

dividends received in the first five years. Thesmn of the Industrial
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Development (Income Tax Relief) Act and the Exp(ricentives and
Miscellaneous Provisions) AG are made applicable. An investment with
foreign participation may take advantage of the vi@ions of this

legislation.

2.2.5 The Role of Nigerian Institutions in Foreignestments

By and large, the key provisions on incentivesfaeign investments are
generous enough. The experience of their applicabg the relevant
institutions and persons would be important iningtg or repelling the

interest of foreign investors.

The Nigerian Investment Promotion Commission @ediy section 1 of
the NIPC Act is obliged to carry out the functiersumerated in section 4,
particularly in information gathering and dissentioa, and counseling. Its
website must be rich in this, and its personneldg&milarly, the proper
administration of the FEMMPL Act casts roles on ksncustoms and
immigration authorities and other law enforcemegéraies for its due
administration. Ministries concerned with industriecommerce, solid
minerals and the Central Bank of Nigeria also haasy significant roles to
play if the provisions are to have any impact oreign investments. The

Securities and Exchange Commission and the NigeSimck Exchange

71



must also meet the challenges to the capital mavikeich foreign

investments offer.

The National Council of Privatization and the Baweof Public Enterprises
are responsible for privatization and commercidiima The mechanisms
for achieving this are several and they raise tbwin questions and fealts.
Siddig holds the view that a successful implemémabf privatization
would profit Nigeria in foreign investments. He sdkat:
A successful process requires a proper legal-aeyyl frame-work
to ensure fair competition, improved public sersi@nd to prevent
the rise of a private monopoly. Privatization isalthe key to
attracting foreign investments in the non-oil eaoyo as in Russia
and the Middle East Gulf States — notably Bahraid @atar. More
importantly, attractive investment opportunitiehatne may induce
some high net-worth Nigerians to repatriate evemall proportion
of their offshore assets — estimated by Prof PaliieZ of the UK’s
Oxford University at US $107 bf.
In order to have an effective co-ordination of #agious efforts on foreign
investments, it is suggested that an authority adybhigher than the
Nigerian Investment Promotion Commission is need&tile conceding
that section 4 of the NIPC Act empowers the Comimmnsso co-ordinate
and monitor investments in the Nigerian economy tinderve as a link
between investors and government, it is doubted tiveneit could

effectively issue directives to the Central Banke tCustoms and

Immigration Services, or the Federal Inland Revedemrice, for instance.
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2.2.6

To make for effective co-ordination which is veamnych needed in view of
the diverse institutions concerned with foreigneaswments, it is suggested
that a Committee on Foreign Investments headedhéyice President of
Nigeria and having among its member the ministesponsible for finance,
commerce, Industry and internal affairs, and thevéBmor of the Central
Bank be set up. In the United States the CommdteEoreign Investment
is headed by the President. The suggestion of tlbe Wresident in the
Nigerian case stems from the fact that the ViceiBent is the chairman of
the National Economic Council created by sectioB p&ragraphs 18 and
19 of the Third Schedule to the 1999 Constitutioileed this council is
given power under the said paragraph 19 “to adulse President
concerning the economic affairs of the Federatamd in particular on
measures necessary for the co-ordination of thaao@ planning efforts
or economic programmes of the various governmehtbe Federation.”
Besides, he is the chairman of the National Cowfdirivatization, and the
execution of the privatisation programme is bounchave an impact on

foreign investments.

Emerging Global Trends in Foreign Investments

The concepts introduced at the beginning of thispter have their

prominence in world political and economic historgnd allow no
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indifferent response. Thus globalization has splrpgivatization and
deregulation and made regional integration a verlgevant forum of
response. It has lead to a situation in which “we iastead witnessing a
desegregation of the State, with many of its trad#l functions being
performed by private parties, based on transndtionetwork”*
Developments arising from the deregulation of teéedommunication
sector in Nigeria with the entrance of such foreigiobile telephone
networks as MTN and V Mobile bear this out. Judgggihs™ mentions
the new World Trade Organization dispute settlensgstem as a trend in
response to trade disputes and says that theyalbditcompete in a
globalized world, without losing all sense of itlgn has led to further
regional free trade grouping or indeed at regiamaigration. Nigeria’s role
in the Economic Community of West African Stateseaxling recently to

the development of its Community Court and the ldisfament of its

Parliament in Nigeria shows her acceptance ofttard.

In opposition to globalization is the anti-glolzalion movement, a
phenomenon which is being manifested worldwideAfiica,* it insists on
non-interference by developed economies and intera finance
institutions and opposes neo-liberal economic pEdiclt expresses itself in

intellectual opposition, nationalism, labour unrastl environment protests
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aimed at multinational and international economadibs and foreign

investments.

The fall of communism have the following clear maps: planned
economies of the former Soviet pattern are showirimmbave fared as well
as free-market economies; liberal democracy predadver dictatorship;
new markets and investment opportunities are opaneduntries formerly
behind the Iron Curtain; and of course African does which have had
support from the communist countries were obligedréform’, usually

after Western modefS.

The flow of investment into Eastern Europe andféts¢ developing parts of
Asia means that Nigeria, like other African cousdtiis put to solicitation,
given poor economic performance at home. The deeelacountries are
united in stipulating democracy, good governandeseovance of human
rights, deregulation, and removal of subsidies agnother criteria for
active and purposeful economic relations. The Bratdoods Institutions
particularly emphasize deregulation. Nigeria istaiaty not resisting this

but is rather eager to show her achievements Bethespects.

All over Africa, the awareness of the negative attpof instability and civil

strife has led to a change of attitude from noesiventiot’ to active
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intervention as exemplified by action taken by é&m leaders in Togo,
Cote d’lvoire, Sudan, Somalia and other countiierest in Africa which
led to former US President Bill Clinton’s 1998 toaf certain African
countries were linked to reforms, with Uganda ankda® earning his

commendation. This was before AGOA was passed.

There is also a tendency on the part of Westetiongto insist on such
things as legislative reforms or activity partialyan the domestication of
multilateral conventions such as those on transggreeconomic crimes
and human rights. They take other active roledatirgy where they want
reforms from time to time. Thus apart from suchuiegments as stability
of government, infrastructural support, securityenévolent laws on
repatriation of investment earnings, among othfxstors which are not
exactly economic or which are obviously requiredhs host state become
very relevant on the question of foreign investmamtd there have been
assaults on state sovereignty in recent times enatleas of human rights

and environmental lai?

A trend that is becoming very prominent in econromatters has to do
with the attitude of people’s desire within and sidé the host states of
investments to have a say. Pring, Zillman and Liadsscribed it as “one

of the most striking phenomena of the last yeatb®®20" century” when it
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became very apparent. According to them, it maynkiae form of public
participation, citizen involvement, stakeholder aggment, NGO
intervention, but they say of it that it promises define and redefine
sustainable development in the2Entury. Long viewed as only a concern
of Western—style democracies, this human rightsedsion is increasingly
permeating resource-planning, exploration, finagciicensing, operating,
and closure on a global scale. It has been actetelzy democratization
trends, the break—up of the Soviet Union, adopbibthe new international
legal paradigm of ‘sustainable development’ (of ebhiit is a key
component), activist Non — Governmental Organizatio (NGOS),
incorporation in the qguidelines of International ov@rnmental
Organizations (IGOs) and International Financialg@zations (IFOs),
human rights law regimes, recognition of rightsiofigenous peoples,

globalization and certainly not the least, theriné¢>°

All the items specified are at play in Nigeria.opke in the Niger Delta
oppose the contract for the dredging of the Riwdiger on

environmental grounds; human rights and envirortadenghts activists
are at issue with oil and gas companies in theeNDelta on the rights
of the indigenous people; and the execution of Kano—Wiwa in 1995
brought world-wide condemnation on Nigeria, fomperiod affecting her

economic relations.
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For Nigeria, the impact of regional integratisn becoming apparent in
such undertakings as the West African Gas RipeliProject which
brings Nigeria, Togo, Benin and Ghana togetherough a treaty of 31
January, 2003 with a possibility of extension twesds beyond Ghana.
Gas will be supplied from the Escravos ®eld Nigeria with
commitments at: Chevron Texaco 38.2%, NNPC ,268bell 18.8%
and Takoradi Power 17.0% A similar undertaking is the joint exploration
of oil by Nigeria and Sao Tome and Principe pursuara February 2001
agreement with a sharing ratio of 60% and 40% sy in an area of
28,000km2? Incidentally, the issue of transparency as an gmeitrend is
exemplified in the agreement signed by Nigeria’esktent Obasanjo and
Sao Tome’s Fradique des Menezes which require cgaating oil
companies to publish on an individual basis all pagts made to the
countries’ Joint Development Authority which mansdlee oil rich zoné®
This accords with the Extractives Industries Tramspcy Initiative and
also the US President Bush’s Millennium ChalleAgeount launched in
2002 in Mexico which links new aid to effort maaefight corruption, to
enact free market reforms, to increase spendingeaith and education,
and to create room for development partnership eatst of

underdevelopment and dependenity.
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Regional integration will make mergers and acdoiss, cross—border
mergers, and intellectual property rights topicaNigeria as is the case in
Europe. Another side to this would be the desirenaftinationals to want
to manage all their concerns from abroad. The Shedup has such a plan
called Exploration and Production Globalizationtifdive pursuant to

which it will manage all its business in Nigeriarin the Netherland.

The New International Economic Order (NIEO) bomthe 1970s may
have in all these circumstances given way as tliewaioped countries
including Nigeria are acting at the cue of the digwed world. The formal
assertions in Article 2 of the Charter of EconorRights and Duties of
States have, in the circumstance of the dire ndereign investment,
been in large waived by the NIPC Act, particulaslgctions 25 and 26.
Whereas Article 2 of the Charter gives jurisdictionthe tribunals of the
nationalizing state in any case where compenséationationalized foreign
investments is in issue, section 26 of the NIPC petmits choice of

jurisdiction by agreement.

The developed nations from which the current mstiand initiatives on
development flow were not in any case in supporth&f Charter. The
present happenings simply empty it of force. “Skagin concerning the

reality and depth of the changes implicit in theENI is legitimate. The
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developed market economies only reluctantly acceghite concept of the
NIEO, in the aftermath of the petroleum crisis 6f73...”, hence it can be
put aside by the will of Staté8.The economic distress of African

economies offers just the needed excuses.

A remarkable new trend is international goal-sgttbased on which
nations are to take domestic action in specifiethsr The United Nations
Millennium Declaratiof’ pursuant to which Millennium Development
Goals were identified offers programmes of sustadamdevelopment which
influences economic planning in Nigeria and Afridamnmphasis on this
theme was made at the World Summit on Sustainablelbpment which
took place in Johannesburg from 26 August to 4 &eper 2002. The
Summit’s Plan of Implementation accepted the Gotilas challenging
states to invest in those areas on which the Goalss. For instance, the
year 2015 is a target year for reduction of child anaternal mortality rates
by two-thirds, while the proportion of the worldgudation without access
to safe drinking water is expected to be reducedddy within the same

period®®

NEPAD and AGOA are specific instances of a trehdative intervention
in economic matters. They exemplify co—operatiaut;they also present an

offeror-superior case in which it would be extreyneinlikely that the
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initiatives would be rejected. NEPAD is about coegtion within Africa
and co—operation to present a common front on dewetnt issues in
Africa. Its potentials are great and it would hawere impact than AGOA
in the sense that the issues under its agendaraesldr than those of
AGOA; and it opens opportunities for relationshigthwdevelopment
partners which are individual countries, creditooups, and many bodies.

Indeed AGOA fails under its aegis.

In the case of AGOA, it is a unilateral initiatio# the government of the
United States. It responds to the cry of lack ofkehaccess by Nigeria and
other countries. In facilitating exports, AGOA ogeopportunities for
foreign exchange earnings, as well as product amdstiment drive in
relevant areas for Nigeria. Its benefits are abéglat the cost of domestic

reforms.

The specific contents of these initiatives areligt in subsequent chapters.
The primary instruments of the initiative are, tA&ican Strategy for
Achieving Sustainable Development in*2Century, referred to as the
NEPAD Agenda, for NEPAD, and the African Growth a@gportunity

Act, for AGOA.
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3.1

CHAPTER THREE
INITIATIVES UNDER NEPAD

Origin of the African Union and NEPAD

The New Partnership for Africa’s Development (NEPAas a political
origin and as an initiative for the sustainable elegment of Africa
depends on the continent’s political and organireti formations. It is
accordingly necessary to give prefatory attentmthe African Union (AU)
as the paramount political and economic organimaitioAfrica in order to
have the discussion of NEPAD in its proper contBeside, the role-actors
of the AU and NEPAD are the same, and the docuroérthe latter
imposes roles on African Heads of States and clant® as exposition of

their common vision.

The decision to establish an African Union in ®ssion to the

Organization of Africa Unity (OAU) was taken in &y Libya at the Fourth
Extra Ordinary Session of the Assembly of HeadState and Government
of the member states of the OAU in September 1889precursor, the
OAU, had been a rallying point for harmonizing A&n positions on world
issues, ensuring the end of colonial rule on thetinent, and fighting

against apartheid, among other objectives. Econaimidlenges, however,
loomed large at the approach of the third millemrmisuch as the debt

burden on African countries, widespread poverty gnoAfricans,
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globalization, a united Europe, the fall of comnmmiand the resultant
flow of investments into Eastern Europe and Asiapnag several other
challenges. Thus, a new approach, a new will and imstitutions and

initiatives became necessary.

In furtherance of their decision in Libya, the ldeaof States and
Governments at the OAU summit in Lome, Togo, iny 2000 formally
adopted the Constitutive Act of the African Unidhg Constitutive Act).
The Constitutive Act did not come into force unhligeria in 2001
deposited her instrument of ratification. By aei@8 of the Constitutive
Act at least two-thirds of the OAU states mustfyatito bring it into force,
and Nigeria was the 86state out of the 53 in Africa to do so. The treaty
establishing the AU is given full recognition ingéiria by virtue of section

1 of the Treaty to Establish the African Union (iReation and

Enforcement) Act, Act No. 4 of 2003.

Presidents Abdelaziz Bouteflika of Algeria, Hodviubarak of Egypt,
Olusegun Obasanjo of Nigeria, Thabo Mbeki of Soutfrica and
Abdoulaye Wade of Senegal are credited with then&tion of NEPAD. It
is a fusion of development agenda formulated btageifrican leaders to
confront the visible challenges of poverty, illaey and disease; the

marginalization of the continent in world economatations, globalization
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3.2

and trade; economic integration and sustainablesldpment; and the
achievement of certain development goals. The Onidga of Senegal’s
Abdoulaye Wade focused on the need for huge imfretstral programmes
in Africa funded by Western capital. The Millenniukfrican Plan of South
Africa’s Thabo Mbeki focused on greater closergnéion in Africa, more
trade and common policies, and emphasized poliéindlleadership inputs
in development. The Omega Plan and the Milleniumcah Plan were
merged at the OAU summit in Lusaka, Zambia in 2091 and named the
New African Initiative. In October 2001 at Abujajgéria, it was renamed
NEPAD and its agenda, The African Strategy for Aeimng Sustainable
Development in the Z1Century (NEPAD Agenda), was formulated and

issued’

The Constitutive Act of the African Union

The Constitutive Act evinces the determinationtlé African Union to

take up the multifaceted challenges that confrainicA in the light of the

social, political and economic changes taking placethe world, to

promote the development of Africa and to face theallenge of

globalization, end conflicts, promote and proteatian rights, democracy,
good governance and the rule of law, and to sthemgAfrican institutions

to perform their roled.In its 33 articles, it created institutions andlies
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and defined their functions and also identified ¢fuals and principles of
the AU.

In this study, the focus is on the key instituooreated and on the
provisions relating to economic matters of whichefgn investments are a

necessary part.

Institutions

The Constitutive Act having established the AUamticle 2, identified its
organs in article 5 to be the Assembly of the Unibe Executive Council,
the Pan-African Parliament, the Court of Justidtee Commission, the
Permanent Representatives Committee, the Spedali$echnical
Committees, the Economic, Social and Cultural Cduaod the Financial
Institutions, the last being by article 19 the Afm Central Bank, the
African Monetary Fund, and the African Investmer@nB. While the
composition, powers and functions of the Assembiyth@ Union, the
Executive Council and the Specialised Technical @dtees are defined in
the Constitutive Act, those of the other organslabelevant protocofsTo
ensure a balance, four of the five regional grolpsith, West, East and
South Africa have respectively the Investment Bdhk, Central Bank, the
Court of Justice and the Pan-African Parliamenssity, central Africa

may have the Monetary Fund.
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The Assembly of the Union, composed of the HeaflsSwates and
Governments or their duly accredited representsitiethe supreme organ
of the AU and meets once in a year in ordinaryisasdt may hold an
extra-ordinary session at the request of two-thotlts membership. Its
chairman is elected after consultations, whiledéxisions are taken by
consensus, and failing that, by a simple majotitproceeds to its business
with a quorum of two-thirds of its membership andopts its own
proceduré. The Assembly determines the common policies of Atk
takes decisions on the reports of the other organmsitors and ensures
compliance with the policies and decisions of thd, Adopts its budget,
establishes other organs, and can delegate itidnsand powers to other
organs’ Its power to impose political, economic or othanations is given

in aid of the functions enumerated to ensure canpk®

The Executive Council is composed of ministergoogign affairs or other
designated ministers of the member states. It nteste a year in ordinary
session. Its extra-ordinary sessions, quorum, anckgdure are like those of
the Assembly of the Union. The Executive CouncHocdinates and takes
decisions on policies in areas of common inter@#hé member states such
as foreign trade, energy, industry and mineral ussgs, agricultural

matters, water resources and irrigation, the enwient and emergencies,
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3.2.2

immigration, and social security. It also implensefihe decisions of the

Assembly of the Union.

Seven Specialised Technical Committees are estadoli These specialised
committees are responsible to the Executive Cowmudl are composed of
ministers or senior officials of member states oesjible for sectors falling

within the appropriate areas of competetfc@hese are treated in the

contexts of the economic provisions of the ConstuAct.

Provisions Related to Foreign Investments

Nigeria as a signatory to the Constitutive Act Vdoyrofit from its
provisions which could facilitate foreign investn®nThe preamble states
the desideratum of accelerating the process ofd@mehting the treaty
establishing the African Economic Community. Thagaty was made at
Abuja, Nigeria, in June 1991 and states its objestiin its article 4 to
include the promotion of economic development, gragion of African
economies and co-operation in all fields of humiageavour. Since the AU
has adopted the treaty, the programme for its impteation outlined in six
stages, still stands. Action expected at the Ecan@ommunity of West
African States to which regional grouping Niger& part, include the
elimination of tariff and non-tariff barriers, haomzation of customs duty

and the setting up of a free trade zone and custamen through the
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adoption of common external tariff. As a signatory, Nigeria has the

promotion of trade and investments in view.

The Constitutive Act assimilates these economjeailves of the treaty in
its article 3 (¢ ), (j ), (k) and (I), apart froits interest in world affairs,
human rights, good governance and democracy andpewtion with

development partners in various other fields. Thieae its purposes it
stresses the principles of sovereignty, peacekdlugion of conflicts, and
introduces new norms such as the participatioh@frican peoples in the
activities of the AU; the right of intervention farevent genocide, war
crimes and crimes against humanity; the promotiogemder equality; and

the rejection of unconstitutional changes of gowent’?

If they do their work well, the Executive Councihda the Specialised
Technical Committees could catalyze intra-Africawastments owing to
the matters with which they have to deal. The Spiseid Technical
Committees are on rural economy and agriculturaters monetary and
financial affairs; trade, customs and immigratiamcglustry, science and
technology, energy, natural resources and envirobmeransport,
communications and tourism; health, labour and aoaiffairs; and
education, culture and human resourée$o deal with agriculture and

natural resources, it is notorious that the rawemat trade between
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African countries and the industrialized world hast been beneficial to
Africa for want of value addition and market acceBgoically, raw cocoa
beans are bought cheap from Africa, but refinedcolate is expensive;
similarly, diamonds are obtained from Africa buaded in Antwerp and
Israel with control over price outside African hand’hus attention to the
matters so well outlined in articles 13, 14 andof3he Constitutive Act
would promote intra-African and foreign investmerdaad Nigeria would

gain thereby.

Agenda and Purpose of NEPAD

The NEPAD Agenda is expressed in 207 paragraph#taimed in eight
parts. The first four parts comprising paragraphwo 58 are essentially
prefatory. The fifth to eighth parts are the opeeparts. The poverty and
backwardness of Africa are expressed in demogragdiiails in terms of
infant mortality, low life expectancy, poor acces safe water, high
illiteracy and poor teledensity. The debt trapeigpressed as hindering
development of the continefitPut against realities in the developed world,
globalization and the need for sustainable devetgnthe mobilization of
resources through imaginative leadership is idiedtiiis necessarfy.The
increasing number of democratic regimes replacimyipus dictatorships
and the refusal of Africans to tolerate poor lealgr further are seen as

beacons of hope and progress.

94



Part Il deals with certain paradoxes and challenge\frica. Africa is very
poor, whereas she should be very rich. Miserall and gas, and
unspoilt natural habitats rich in flora and faub@wand. These are also seen
as bases for investments and development. Thecultbres of Africa are
also seen as resources for tourism developmentticylarly with
undoubted historical and current evidence thafrica is the cradle of
civilization.*® Against all this is a sorry history of slavenglonialism,
bad post-independence leadership and an unémionomic relationship
in which her cheap labour and raw materials arel disethe development
of the industrialized world while she remains theori’'s poorest
continent. The structural adjustment programmeshef 1980s on which
economic recovery efforts were based also cameriariticism as having
promoted reforms which gave inadequate attentoihé provision of
social services thus depriving many countries staned higher growtt.
In sum, a vicious circle in which economic declineduced capacity and
poor governance reinforced one another was idedtdis having put Africa

in a peripheral and diminishing role-play in therldceconomy.

The Agenda also paid attention to developmentieénnew millennium in
the global economy which have affected Africa. Glatation, economic
integration and advances in information and comgation technology

which have been tremendous have been favourabtbetondustrialized
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world and resulted in an exponential growth in Hoale of cross-border
flows of trade and capital but not in Afri¢.The Agenda posits that:
In the absence of fair and just global rules, gldation has
increased the ability of the strong to advancerthderest to the
detriment of the weak, especially in the area aflér finance and
technology. It has limited the space for developowintries to
control their own development, as the system hagrowision for
compensating the wedk.
Against an identified backdrop of a low level @baomic activity creating
further decline and deep structural poverty aridnogn financial collapse
in Africa at the close of the last millennium, thers an appeal to
nominative as oppose to pure, positive, econonaissyould improve the
living standards of the marginalized and necessitae creation by the

international community of fair and just conditioms which Africa can

participate effectively in the global econoffy.

The Agenda confesses a new political will by Adndeaders in accordance
with modern trends and challenges. Democracy is@ed as inclusive of
accountable government, respect for human rightsd gopular
participation. Regional integration, the role o hU in conflict resolution,
and the participation of the civil society are guited. The Millennium
Development Goals are seen as development platfddEIBAD is urged as
African in concept and design and an agenda forehewal of Africa* In

paragraph 49, the African leaders accept to detl wonflicts, promote
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democracy and human rights; develop fiscal and taoyepolicies and
ensure transparency in financial markets and iparate government; pay
attention to educational, health and gender issaes; promote infra-
structural development. There is an appeal to Afrecan peoples to take
up the challenge of mobilizing in support of theplementation of [the
NEPAD initiative] by setting up, at all levels @ttures for organization,

mobilization, and action®

Goals and Objectives

These are dispersed all over the NEPAD Agenda.eB8omas they are
found intertwined with the means of achieving thamd the expected
results but the following are clearly expressed:

1. The provision of an impetus to Africa’s develaar by bridging
existing gaps in priority sectors to enable Afraatch up with the
developed parts of the worfd.

2. The eradication of poverty and the placemenffoican countries
individually and collectively on a path of sustaitea growth and
development and to halt the marginalization of édriin the
globalization proces¥.

3. The advancement of women in Africa.

4, The attainment of an average gross domesticuptagtowth rate of
above seven percent per annum between 2001 and2016

5. The achievement of the Millennium DevelopmentalSp with
emphasis on the target year of 2015 for halvinggtagportion of
people living in extreme poverty, enrolment of ahildren of
primary school age in school, reduction of infardrtality by two-

97



3.3.2

third and maternal mortality by three-quarters egsdo reproductive
health as well as environmental protection.

6. Consolidation of democracy, sound economic mamant, and
accountability?®

These may be regarded as general statements afl liyoals. In the
presentation of the programme of action the Ageitgatified specific

principles and objectives which must be realized.

NEPAD and Sustainable Development

In the pursuit of its goals, NEPAD identified @t objectives which

should be actualized by certain initiatives.

Peace and security are necessary for sustainaeloggment and for
foreign investments. There is accordingly focus aamflict prevention,
management and resolution, through collective aéfioSignificantly,
President Olusegun Obasanjo of Nigeria and ThabekiMtf South Africa
have played active roles in conflict managemeritiberia, Sudan and in

the Democratic Republic of Congo.

Democracy and good governance are also stresseatng an enabling
environment for development. NEPAD accordingly cammitself to
leading in ensuring democracy and good govern&httefocuses also on

reforms in the administrative and civil servicessliamentary oversight,
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public participation in governance, judicial reforand anti-corruption

measured!

Paragraphs 76 and 85 could be taken as the ba#es mow famoudeer
Review Mechanismof NEPAD?2? Participation in the mechanism is open
to all AU states and it ensures that the princies objectives being
considered are put into use by states: in shorts ik mechanism for
ensuring that best practices are brought into gwmreze and openness is
ensured. Participating states notify the ChairmbmMBPAD’s Heads of
State and Government Implementation Committee hadpker review is
periodic with agreed parameters. The review teapoiaped submits its
report and where shortcomings are identified appmtg measures of
assistance are offered including counsel on nestdgus, solicitation of aid

under the NEPAD umbrella, or the like.

The Economic and Corporate Governance Initiatives&o promote a set
of concrete and time-bound programmes aimed atnentg the quality of
economic and public financial management and catpogovernance. A
task force of ministers of finance and central Isihks given the
responsibility. It reports to the Heads of Statelementation Committee
which in turn refers its recommendations to Africastates for

implementation. This committee is charged to fo@isongly on the
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management of public finances and to mobilize resemi for capacity

building to ensure that all states comply with agreninimum standards.

A great stress is put on regional integration beeaof the size, low per
capital income of many African states and, consetiyelimited markets
which would not attract investors. To this end tfie sub-regional
grouping in Africa: North, West, Central, East éwaluth are urged to pool
resources together by integration. Integrating twesy are urged to
consider joint action on transport, energy, waterormation and
communication  technology, disease eradication, renwmental
preservation, and research and thus promote irfiaah trade and

investments.

Sectoral and Investment Priorities under NEPAD

The NEPAD Agenda identifies six priority sectors lie focused upon.
These are infrastructure, human resources develapragriculture, the
environment, culture, and science and technologg. iifrastructure sector
is broken down into the general infrastructure @edhat is roads, railways,
air and sea ports, water ways and telecommunigatidormation and
communication technology; energy; transport; andewand sanitation.
Coming for attention under the human resources Idpaeent sector is

poverty reduction, education, the brain drain peabbnd health.
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Under each sector or sub sector, the desired thlgsare stated as well as
the action needed to achieve them. In view of timpheasis that NEPAD
states give to these sectors it is very apparedtt ttiey constitute areas
where foreign investments would be most welcomes Thalso borne out
by the statement of objective at paragraph 65nmgeof bridging existing
gaps in priority sectors. Similarly it is declarat paragraph 103 that “if
infrastructure is to improve in Africa, private &gn finance is essential to

complement the two major funding methods, namedgitrand aid”.

Thus local, foreign and government investments expected on road,
railway, sea and airport development to improveeasdo and reliability of
the services, enhance regional and cross-bordee @ad to develop the
technology associated with them. NEPAD states mepgutting in place
legislative and policy frame-works to encourage petition and generally

to take action to encourage foreign investors.

The value of information and communication tecbggl is stressed in
terms of facilitating democracy and good governamegional integration
and identifying and exploiting opportunities forade, investments and

finance. To achieve these objectives of increasktiénsity, reduced cost
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of services, and making Africa e-competent, tharea ineed for foreign

investments in this high technology sector.

The energy sector also has a high potential toaaing foreign investors
to make energy more available for the developmétite continent, given
particularly the availability of sources of hydtbermal and gas generated
power supply in Africa. The effect of transport vade and investment is
important. This is given attention at paragraphst Jdnd 115, and

investment opportunities exist in airlines, road| and sea transportation.

Since African societies are largely rural and dagra the agricultural sector
is prioritized. It is stated that, “improvementagricultural performance is
a prerequisite of economic development on the penti The resulting
increase in rural peoples’ purchasing power wikoallead to higher

effective demand for African industrial good.”

To be sure, there is a need for largdescfarming, agricultural
specialization, produce preservation and managertteat could open
much room for foreign investors. This in turn abgknerate value- added
products, better trade, and manufacturing. NEP#siies are urged to
focus on land management and development by imigat  develop rural

facilities to and provide institutional support.
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3.5. Proposals for Capital Flows and Market Access

NEPAD emphasizes the attainment of the MillenniDevelopment Goals,
especially in the area of poverty reductf8itt requires domestic and external
capital mobilization for this purpose. Increasedirsgs, a more effective tax
collection and rationalization of government expameé are identified as
domestic resourcés.Debt relief is sought from foreign creditors likiee
Paris Club. It is also proposed that there be emgegt with other donor
countries in respect of overseas development assistand the way such is

utilized °

Market access is emphasized. As Hossain has fioteéyeloping
countries suffer from weakness in the market Fairt commodity exports:
buyers are concentrated while sellers are numemitely dispersed and
poorly organised. These countries receive onlgnaall portion of the
ultimate price which is paid for their primary comdities since they lack
control over processing, shipping and marketinge TNEPAD Agenda
suggests the diversification of production to addue particularly in the
agricultural and minerals sectors. Small and nmmedenterprises are seen

as areas into which investments could be chanrieladhieve thié?

Rural development, improved land tenure and thdaecement of

agricultural credit are proposed to raise investma agriculture and to
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bring about diversified produce and value addesl.féx mining, improved
information and regulatory frame-works are urged attract investors.
Efforts are concentrated on obtaining accreditatiand standards for
products from the manufacturing sector. Tourism aiso identified,

particularly adventure tourism, such as safand, @ltural tourism.

Other measures proposed to ensure market acabsddrthe promotion of
the private sector in which foreign investment wbs through
entrepreneurial development programmes, strengtgemf trade and
professional associations and chambers of commeraed the
encouragement of government and private sectoogliaf® Improvement
in intra-regional trade within Africa and trade e negotiations in
multilateral bodies such as the World Trade Orggtion are seen as
important. Foreign initiatives such as AGOA and éBxthing But Arms’
which favour trade and investment must be purstibd.latter is a proposal
approved by the European Union Council of Minisier2001 to allow all
products except arms from the underdeveloped wiotl the European

Union free of duties and quotas.

Leadership Structure of NEPAD
A Heads of States Implementation Committee madeofipghe five

promoters of NEPAD, that is Algeria, Egypt, Nigertdenegal and South
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Africa, and two each for each of North, West, CaiptEast and South
Africa identifies the strategic issues to be redeed, planned and
managed; sets up mechanism for reviewing progmesachievement of
agreed targets; and implements past decisions dddesses problems

arising therefront?

There is also a Steering Commifteeomprising of the representatives of
the promoters alone or with those of the regiorepresentatives. It
functions as the executive arm. Finally, the Seci&t in South Africa is
responsible for administration, logistics and cduoation. The Heads of
States Forum mentioned in paragraphs 75 and 8%dlNEPAD Agenda is

a general open forum for Heads of States parti®&Et®AD.

Status of NEPAD

This is important in several ways. While the AUtlie supreme political
organization in Africa and arose clearly by trethily same cannot be said of
NEPAD. NEPAD does not have total support even amiingan leaders:
Gambia’s President Yahya Jammeh does not suppoBvén President
Wade, a promoter, thinks some of its functions sashthe peer review
mechanism play down the significance of the AU ahduld be transferred

from NEPAD to the AU*®
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The NEPAD Agenda does not in international law amoto a treaty.
While paragraphs 1, 48, 49, 53, 71 and 73 credd African leaders, and
while responsibilities are placed on African HeaflState and Government
by it, there is no internal evidence of identifioat of these leaders or their
states, or of signature and other indicia of atyrdais not peremptory but
exhortatory, wishful and apologetic in presentatibaft in the realm of
moral suasion, NEPAD depends for effectiveness oodgill and

acceptance.

Nonetheless, it must be acknowledged that intemmalt law knows of
many great documents similarly presented. Thisaeedusually to put
forward new norms and to set standards. They &asdkcalled soft lavls

and nations have reacted to them favourably, amdl tise reactions of
others to them in judging good governance and pssyrThe United
Nations Millennium Declaration which sets forth th®lillennium

Development Goals is an example — indeed it ob\yanfiuenced NEPAD
going by the contents of the NEPAD Agenda, paréidyl paragraphs 46,

49 and 68 which provide internal evidence of sudluence.

NEPAD and the AU are inextricably mixed and refees to AU/NEPAD
in the media seem safe. This is because the fursctwohich NEPAD

expatiates are really those enacted in the CotiggtlAct. There is no
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theme in the NEPAD Agenda which is not in the Cibuiste Act. The
former dilutes what is condensed in the latter. Tieters assigned, for
instance, to the Executive Council and the Speadli Technical
Committees under the Constitutive Act are thosdt eath by Part V of the
NEPAD Agenda and it seems safe to say that if Nagas a member of
NEPAD and the AU commits personnel to a SpecialiZechmittee which
deals with the same matters as NEPAD, the dupbicaif efforts would be
obvious. Would AU and NEPAD maintain different wong groups for
agriculture, irrigation and rural development bofhwhich will ultimately
report to the Head of States in both bodies? NERPADetter operated as
the mechanism for the actualization of the AU depeient goals so that

the AU can enforce the objectives of NEPAD.

A temptation arises to recommend a reconsideratieghe NEPAD Agenda
to make it peremptory. It would find support in tbaited Nations’ act of
transforming the 1948 Universal Declaration of HanfRights which was
“not a legal instrument® by some binary fission into two legally
enforceable covenants in 1966: the Internationale@ant on Economic,
Social, Cultural Rights, and the International Qua& on Civil and
Political Rights which are. Such an approach wogitre a basic premise
of international law which is consent. No treatyulbbind a state which is

not a willing party to it. Articles 51 and 52 ofetti969 Vienna Convention
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on the Law Treaties invalidate treaties obtaineddrge. So a state has a

sovereign right to or not ratify a treaty.

While a state’s ratification of an internationakirument is necessary for
her to be bound by it, a universal ratificatioma necessary to validate it.
The United States has not ratified the Third Uniadions Convention on
the Law of the Sea but it is nevertheless in fotoea difficult situation
such as this, diplomatic or political action is doyed. Senegal is a very
strong member of AU/NEPAD despite the misgivingshef President on
the peer review mechanism. There is certainly marithe peer review
mechanism being administered by the AU first beeansst African
countries are members and secondly because thditQbws Act already
permits interference in member states’ domesti@iaffin appropriate
cases. AU may be encouraging public participatibnthiere is that
confidence that inputs which go into the mechanisould finally be
considered by the AU. It would profit the continéinthe Constitutive Act
were amended so as to enable the Pan-African Reriacarry out the
review on the request of the Assembly of the Uniorwhich it should

report its findings.

NEPAD is criticized as ‘top down’, that is, it @nceived and left at the

level of the top political structure. This is validaws (or programmes of
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3.8

action as in the case of NEPAD) are often ineffectowing to under
provision of the necessary requirements, such a&sjuade preliminary
survey, communication, acceptance, and enforcemethinery*® The

NEPAD Agenda has not been removed from the eliiatm of heads of
states, foreign governments and development partsgrd made a
grassroots programme. The kind of enlightenmentcamepaign which was
used against apartheid such that the entire caoritimas stirred against it is

necessary against under-development, which isaheecn of NEPAD?

NEPAD must be made topical and made so in a sigstavay in the mass
media, schools, labour circles, through rural esitem workers and non-
governmental organizations. In such a case evéreiambia its need will
be accepted because it is not just a governmegtgorone but a way out of
under-development. It is the overall success of AEPthat would
persuade a reluctant country such as the GambiARNEmMay use civil

society groups as a bypass to carry the messdugs ttizens.

Summary of the Investment and Economic Possiliies for Nigeria
under NEPAD

As a participating country Nigeria can take adaget of the NEPAD
emphasis on sub-regional trade and development iategration with

eventual African integration. As the dominant coywnaf one of the five
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sub-regions recognized, that is West Africa, witte theadquarters of
ECOWAS, she could work with other countries to pobenthe ECOWAS
objectives further. Increased economic interadsdoeing facilitated by the
activities of chambers of commerce and individualdertakings. The
NEPAD Business Group in Nigeria has emerged to seeksecure trade

and investment opportunities outside the country.

The same could be said for Trans-African tradectviis also stressed in the
NEPAD Agenda. Appropriate relationships betweenNiEPAD Business
Group and the chambers of commerce with correspgnodies in other
African states are opened up. Private sector ermagat by privatization,
deregulation and commercialization also open roomirfivestment. The
economic geography of Nigeria and her populatioth mwarket give her so
many advantages over other African countries ifdhe earnest work to
improve infrastructure and good governance andimdite corruption as

stressed in the NEPAD Agenda.

As a promoting country and Chair of the Head @it& Implementation
Committee, Nigeria has been in the forefront of RBEPAU action on debt
relief under the NEPAD Agenda and has had audievitte development
partners particularly the G.8 countries during tlseimmit at Atlanta USA,

Kananaskis Canada, Genoa lItaly, and Gleneaglea®chtllhis in its turn

110



has generated debt relief possibilities particylavith the British Prime
Minister Tony Blair's ascendance to the G.8 Cowstand European Union
chairmanships. Action by NEPAD has generated oreddtb world
sympathy for the heavily indebted countries, widgbtrelief improving
their credit ratings and investment possibilitiesikewise NEPAD

encourages the realization of AGOA benefits foriden countries.

Apart from ECOWAS trade and investment, trans-@sn trade, debt relief,
and relations with development partners, the NERP@nda stresses joint
action on better trade terms with the developedhtras. AGOA is already
a landmark initiative while the realization of tHeuropean Union’s
‘Everything But Arms’ with NEPAD pressure could ingpe trade
investment possibilities, if there is a better ffaregime for African

Countries.

Specific sectors are identified and prioritizedden NEPAD. In Nigeria,
mining and agriculture, apart from oil and gasgepfjreat possibilities for
investments while information and communicationhtemlogy — the great
engine of globalization — and the transport sedffer great investment
possibilities to African and other foreign investor The largely

underdeveloped and unlinked railway and lack of emndcoaches and a
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standard operating system; unused airports; pratdin of the sea ports

are opportunities in the transport sector.

As Nigeria makes her investment environment hgalih various laws,
policies and programmes, a proper propagation d?AlE would stimulate
foreign investments. NEPAD itself is in a senseidsfis own ‘millennium

development goals’ and it has influenced Niger@aish development goals.
The specific measures in place in Nigeria to pr@miovestment under
NEPAD are stated in the National Economic Empowetmand

Development Strategy (NEEDS) programme, which issa@ered in detall

in chapter five.
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41.1

CHAPTER 4
FOREIGN INITIATIVES AND ACTIONS

Foreword
The foreign initiatives treated in this chapter #rese from the developed

countries, outside Africa, particularly the initis of the United States
under theAfrican Growth and Opportunity Act, 2000 (AGOAome
attention is also given to the nascent British iatke under the

Commission for Africa.

African Growth and Opportunity Act (AGOA)

The African Situation as Background to AGOA

‘The poverty and backwardness of Africa stand @rkstcontrast to the
prosperity of the developed worli'The continent hosts some of the
world’s poorest nations, and the statistics presebly African leaders bear
this out.

In Africa, 340 million people, or half of the poptibn, live on less
than US $1 per day. The mortality rate of childuerder 5 years of
age is140 per 1000, and life expectancy at birtbnly 54 years.
Only 58 percent of the populations have accesaf® water. The
rate of illiteracy for people over 15 is 41 per icélrhere are only 18
mainline telephones per 1000 people in Africa, carag with 146
for the world as a whole and 567 for high—incomentdes?

They also admit that
Africa is home to major endemic diseases. Bactend parasites
carried by insects, the movement of people andr atheiers thrive,

favoured as they are by weak environmental polkises poor living
conditions. One of the major impediments facing i&sn
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development efforts is the widespread incidenceahmunicable
diseases, in particular HIV/AIDS, tuberculosis analaria’

In the area of trade, the director general of therldVTrade Organisation
said of poor countries of which many African natioare part, that such
countries are caught in a vicious circle: they nemdign investments but
can offer little to attract such investments; irder to break out of this
circle, they need to export but their exports fdoemidable barriers:
agricultural tariff still average over 40%, and sorise above 300%; beside
these are many non-tariff barriers, quotas, teehmegulations, and health
and safety standards. According to him, the 49tIdaseloped countries

representing 10.5% of the world population haves #mn 1% of world

exports’

Another aspect of the trade imbalance was idedtibg Sue Brandford

thus:

Forty years ago the UK, the US and the other inghligied nations
dominated multilateral negotiations, getting theay on almost all
the main issues. Indeed, there were good reasandefeeloping
countries not to take part in the main trade taledd within the
auspices of GATT (General Agreement on Tariffs dmdde, the
forum set up by the Breton Woods Conference in lfe44setting
the rules of world trade), because most of theihgpdxport goods
produced by developing countries — agricultural doicis and
textiles — were excluded from the talks. This metrdt, while
developing countries would come under pressure genotheir
markets to manufactured goods from the industedliworld, they
would get nothing in return.
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While the World Trade Organisation has succeeded Tsés the forum for
dealing with world trade matters, it is not freerfr criticism. Madeley for
instance, criticizes it as being concerned witll@riberalization and trade
dispute resolution whereas issues affecting thet Idaveloped countries
such as the pricing of primary commodities are beythese two and need
attention; that the Organisation assumes that itasntries that trade
whereas it is really individuals and chiefly traasanal corporations that
do and the Organisation has no mandate to regthlate. This criticism is
fair and strong. It is also notorious that the str@osition of the developed
nations within the Organisation on agricultural sidies and intellectual

property shows an inherent unequal relationshipreysiomembers.

A final point that must be made about the Africaiaion necessary for an
appreciation of AGOA is on the bad human rightords of many African
countries and lack of respect for the rule of ldar@guent political crises
and difficulty in governmental succession; and pooperation of

democratic institutions in practice.

AGOA is the United States’ response. It is the falarthrough which her

conscience finds expression on such multiplex aadform matters as

market access for African produce, removal of tanifd good governance.
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4.1.2 Overview of AGOA

The law referred to as AGOA is really a part of Act of the Congress
of the United States passed in January 2000 krasvwheTrade and
Development Act of 2000t was signed into law on 18 May 2000 by
President Bill Clinton. This Act is in six parterfnally referred to as

titles, with each title (or part) dealing with sifec items.

Title 1 of the Act on Extension of Certain TradenBgts to sub-Saharan
African Countries, consisting of subtitles A, B a@ (each of which
respectively contains seven, seven and elevenossitiis what is
authorized by subsection 101 to be known undetitlee African Growth

and Opportunity Act. It is not an independent Amif part of an Act, the
same Trade and Development Act of 2000 which ifeTltalso conferred

trade benefits on countries in the Caribbean Basin.

AGOA under subtitle A revealed the findings of Coegs prompting the
enactment of the Act; states the policy it aimsefect; defines the
eligibility requirements for beneficiary countriemd creates a consultative
forum. It requires the President of the United &db make yearly reports
to Congress and indicates the beneficiary Africanntries. These matters

are dealt with in sections 101 to 107 respectively.
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4.1.3

Subtitle B deals with trade benefits, while subt® deals with economic

development related issues such as agriculture/AlDS and debt relief.

The Office of the United States Trade Represematind the United States
Agency for International Development have issueguale on AGOA in
October 2000 known as théfrican Growth and Opportunity Act
Implementation Guide(Implementation Guide) which expatiates on
AGOA, answers some frequently asked questions amdains other

information not contained in AGOA.

Nigeria is included in the definition of sub-Sahamfrican countries (or
such cognate terms) at section 107 of AGOA andyauntsto the power
vested in the President of the United States teajdas been designated on
2 October 2000 as eligible to benefit from AG&Ahe present study
therefore proceeds with Nigeria's particular eliiyp in view, though
AGOA is enacted in a general sense to benefit dasegl African countries

in the same way.

Policy Considerations under AGOA

The willingness of the United States to offer assise to sub-Saharan
African countries rests on the considerations aaolicips involved. The

considerations in the nature of preambles aredstefindings” at section
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102 of AGOA, while the policy is stated at sectid@3. Owing to the
inveterate error of supposing that AGOA is abowdér alone, it is

necessary to categorise these matters.

Matters of Trade and Commerdéems 1, 2, 4 and 8 in the statement of

policy by Congress contained in section 103 of AG&A on encouraging
increased trade and investments, reducing tardf reon-tariff barriers and
other obstacles to trade, negotiating reciprocdlraatually beneficial trade
agreements and the possibility of establishing frade areas between the
United States and eligible sub-Saharan African tre@s These are
undoubtedly influenced by those findings of Congrest out as items 7,8,9
and 10 which state the positive effects of incrdasade and investments
through private sector development, direct investsyeeemoval of barriers

to trade and capital flows, and overall econongiealopment.

Matters of Growth and Developmertems 3, 5, 6, 7, 8 and 9 in section

103 relate to regional integration in sub-Saharéaca, expansion of small
businesses, women entrepreneurship through privasetor growth,
development of civil societies and political freedoestablishment of a
trade and cooperation forum, and securing the amref sub-Saharan
African countries to the Organisation for Economi€ooperation and

Development (OECD) Convention on Combating Brib&fr{roreign Public
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4.2

Officials in International Business Transactionggaf, the findings of
Congress in items 1, 2, 3, 4, 5 and 6 of sectiod rEtite the need for
sustainable development and growth, the availglolithuman and natural
resources, improved political and growth indices dme need to further

advance these.

It needs to be stated that these are not pureear chtegorizations. Apart
from the obvious overlap between some of theng &l$o possible to open

a third category of Matters of American Interegtsich could be sifted

from items 4, 7 and 10 of section 102 and iten® &pd 9 of section 103. It
is notorious, for instance, that civil society angations are a bypass for
the expression of American views on matters to esged on the host

society and governmeft.

Other development concerns which require consimerain their own are
those set out in subtitle C. They are on banking fmancial assistance,

agricultural and environmental concerns, and HI\D &I

Eligibility Provisions AGOA
Two forms of eligibility are clear under AGOA: theligibility of a
particular country and the eligibility of particulgproducts for AGOA

benefits, which may be respectively called Couatrg Product Eligibility.
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4.2.1 Country Eligibility

Section 104 sets out the relevant provisitSnSection 104 (a) lists the
criteria to be used by the President of the Uni¢ates in designating a
country as a beneficiary while section 104(b) respiithe President to
terminate this designation by providing that “(b)ORTINUING
COMPLIANCE - If the President determines that agilele sub-Saharan
African country is not making continual progress meeting the
requirements described in subsection (a)(1), tlesi@ent shall terminate
the designation of the country made pursuant tsextion (a).” On the
strength of this subsection Central African Repybkritrea and Cote
d’'lvoire have at different times been removed fréime list of eligible
countries:* The point to stressed is that AGOA expects thaelkgible
would keep in being those criteria she had satisiieorder to have been

eligible in the first place.

The criteria are set out in the following sub-sawsi subsection (a)(1)
which highlights six sets of matters which the Wemy country should
have established or is making progress toward kstaly; subsection
(a)(2) demands that the country “does not engageadtivities that
undermine United States national security or foreglicy interests”; and
subsection (a)(3) in its turn demands that the tguidoes not engage in

gross violations of internationally recognized hwmaghts or provide
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support for acts of international terrorism and peErates in international
efforts to eliminate human rights violations andrdest activities.”
Subsection (a)(2) and (3) appear plain enough, t@mteon is given to

subsection (a)(1) which sets out six criteria.

CRITERION A
For Nigeria to remain eligible, having been so gesated on satisfying the

eligibility criteria she must operate “a market-ddconomy that protects
private property rights, incorporates an open rilesed trading system,
and minimizes government interference in the econamasures such as

price controls, subsidies, and government ownershgezonomic assets.”

The matters here relate to deregulation, commézatadn, guarantees and
assurances on the security of investments and mpyopights'? The
important thing to stress is that there is no nexjuent that government

may not interfere, but that interference shoulard@mized.

CRITERION B
The requirement here is for Nigeria to uphold “tiée of law, political

pluralism and the right to due process, a fairl,tr@amd equal protection
under the law.” Political pluralism is affirmed lije existence of many
political parties in Nigeria. This was further jadilly affirmed by the

Supreme Court itndependent National Electoral Commission V. Bab&ra
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Musa?® which interpreted section 222 of the Constitutidnttee Federal
Republic of Nigeria 1999 (the Constitution) to péradl political parties
which satisfy its requirements to be registeredauit hindrance. The other
items here are met by the provisions of Chapterof\the constitution,
particularly sections 35 and 36 on personal libestyd fair hearing

respectively*

CRITERION C
This requires that Nigeria should eliminate tradd mvestment barriers to

the United States and grant national treatmenteptantellectual property

and offer mechanism for resolving bilateral tradd avestment disputes.

International economic law recognizes various saathsl such as the most
favoured nation, national, identical treatment eciprocity, open door,
equitable treatment, preferential treatment, goedjhbourliness, and the
international minimum standard&The point of the National Standard or
National Treatment is the absence of discriminabetween the treatment
of nationals of the host state of a foreign invesitrand a foreign investor.
It is clear though that the standard of nationahttment is taken with clear
qualifications. Brownlie' posits that the investor cannot demand political
rights as of right in the host country and musettie local law as he finds

it in relation to the regulation of the economy eTduarantee on security of
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property rights from expropriation by section 44 tbe Constitution is
without discrimination in favour of Nigerians. Thevestment Promotion
Commission Act which has been discussed bé&faiso gives assurances

without discrimination in favour of Nigerians.

The demand for national treatment is the pricenefgreferential treatment
inherent in the relationship between the UnitedieStaand a beneficiary
country like Nigeria under AGOA. The AGOA benefaise extended to
beneficiary sub-Saharan African countries alone aodto other United
States trade partners. The most favoured nationlatd can not be used by
non beneficiaries such as North America Free TrAdea States, for
instance, to claim them, or like treatment as igegithe beneficiary
countries. While the stress is on the standardational treatment, it is
apparent on reading AGOA that other standards arehied too.
Reciprocity is expected by Congress, for exampleit$n support for
“negotiating reciprocal and mutually beneficialdesagreements, including
the possibility of establishing the free trade arthat serve the interests of
both the United States and the countries of Sula®ahAfrica” in section
103(4). Again when the benefits are consideredjaed12(b)(1), (3) and
(3) clearly shows that some textile products whicty enter the United
States from a beneficiary country would have hadhded States element

either in the form of “fabrics wholly formed andtan the United States” or
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of “yarn originating ...in the United States”. Anyew of AGOA as an
altruistic legislation must be subject to the tyaihat while through AGOA
the United States extends a preferential treatmsimé, does expect a
national treatment for American investors and nexijty from beneficiary

countries.

Complaints of breaches of intellectual propertyhtsghave not been a
strong issue in United States/Nigerian trade matias in United States
relationship with Asian and South American coustreuch as Brazil,
China and India. As to resolution of bilateral #ahd investment disputes,
appropriate measures are provided in the Nigeneadtmment Promotion

Commission Act?®

CRITERION D
It is required that Nigeria put in place economati@es to reduce poverty,

increase health and educational facilities, expphgsical infrastructure,
promote the development of private enterprise anm@rage the formation
of capital markets. Detailed consideration of thaséd other criteria would
be undertaken in chapter 5. Suffice it to say thpart from AGOA,
NEPAD also demands this, and some measures andchivesbeen put in
place by government such as those on Child Rigtiie, National

Programme on Poverty Alleviation, the Universal iBasducation

127



Programme, among others consideration of whichreserved for chapter

5.

CRITERION E
Nigeria is required to put in place a system to lamcorruption and

bribery. How far she has gone in this respect leas lzonsidered in chapter

119

As to signing and implementing the Convention ormBating Bribery of
Foreign Public Officials in International Busine$sansactions, AGOA
makes it facultative, not mandatory, in the uséhefexpression “such as”.
This Convention was adopted on 21 November 1997canae into force
on 15 February 199%.Beside the promoting OECD states, Argentina,
Brazil, Bulgaria, Chile and Slovenia have ratifiedBeing a non-OECD
state, for Nigeria to accede to it she must begrexpunder its Article 13 to
be a full participant in the OECD Working Group ®&rtibery®* The
Convention in essence criminalizes the bribery Imgson in country A of
a foreign public official in Country B. Article 1lrpvides that:
Each party shall take such measures as may besaegés establish
that it is a criminal offence under its law for gmgrson intentionally
to offer, promise or give any undue pecuniary dreotadvantage,
whether directly or through intermediaries, to aefgn public
official, for that official or for a third partyni order that the official
act or refrain from acting in relation to the penfiance of official

duties, in order to obtain or retain business, tire improper
advantage in the conduct of international business.
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4.2.2

The same article defines a “foreign public officl “any person holding a
legislative, administrative, or judicial office af foreign country, whether
appointed or elected; any person exercising a pdbiiction for a foreign
country, including a public agency or public entesg; and any official or

agent of a public international organization.”

CRITERION F is essentially on recognition of workerights in terms of

association, work conditions, safety and the like.

The foregoing constitutes the criteria for a sub&®an African country’s
eligibility. Obviously the President of the Unit&tates was satisfied that
Nigeria had met them, in large, before designaliag as eligible and for

her continuing eligibility.

Product Eligibility (or Trade Benefits)

Product eligibility holds the interest of those wapplaud AGOA, but it
has no room for street naiveté. The provisions @A dealing with trade
benefits, that is subtitle B consisting of sectididd to 117, are means to
convey not only the charity of United States bwoalo protect the deep
consideration of her own interest, and these dtcesoape the draughtsman
who with admirable skill succeeded in setting oetyvdetailed provisions

involving references with a cryptic hand that casehe determination to
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protect American economic interest from harm thatynarise from her
generosity. Nigeria needs this attitude in herti@ship with the many

countries in Africa to whom she a benefactress.

After the sense of AGOA, it would be proper to ctaerize product
eligibility in two ways: non-textile and textile pducts, the first covered by

section 111 and the second by sections 112 and 113.

Non Textile Products
In order to confer trade benefits under AGOA ondfemry countries,

AGOA at section 111 (a) amends the Trade Act 0f416¥ the United
States of America by inserting a new section, eacb06A, after the
existing section 506 of the Trade Act. Section 50Ahe Trade Act as
amended by section 111(a) of AGOA is in two subeast Section
506A(a) authorizes the President of the UnitedeStad designate a country
as eligible for the trade benefits in section 5dHAf that country in terms
of sections 104 and 107 of AGOA has satisfied thantry eligibility
requirements of AGOA and continues to comply withe tsaid
requirements. In this sense, subject to the powérshe President to
terminate the eligibility of any country, a counthat is designated by the
President under section 104 of AGOA is qualifiedtfee trade benefits set

out in section 506(A) (b) of the Trade Act of 1974.
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Section 506(A)(b) of the Trade Act confers preféartariff treatment for
certain articles on a qualified country such aselay The substance of the
provision may be outlined thus:

1. The President may provide duty free treatmemt doy article
described in section 503(b)(1)(B) to (G). The detimust have been
grown, produced or manufactured in a beneficiamynéy. This in
effect confers on Nigeria benefits available untter Generalised
System of Preferences (GSP) programme of the Un8e&des
whereby preferential treatment in accorded impfsam Nigeria by

making them duty-free, subject to other qualifioas.

The operative words are that the article must tee “growth,
product, or manufacture” of Nigeria. Nonethele$®ytare not an
open sesame despite the extensive list of potgntieligible
articles* as “the GSP program excludes from this extensiteol
products duty-free treatment for textiles, appasetches, footwear,
hand bags, luggage, flat goods, work gloves anthéeawvearing
apparel, and certain electronic, steel and glasduyats as well as
other products that are deemed import sensitiie.”

2. The article must not be “import-sensitive”. Smpbrtant an

exclusionary term as this is not defined in AGOAheT
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interpretations that can be ventured are that firg$ analogous to
the surge control mechanism in the case of tegtitelucts* where

the President may intervene to avoid a glut of pheduct to the
injury of the American economy. It may also includesituation
where it may be necessary to protect domestic pexduor at least
to consider their concerns as in the notorious iseitg of the

United States steel industry to competition frompal. Left open in
this way, medico-biological, environmental, and reymlitical or

industrial causes may be relied on, as, for inganbere the import
of cocoa is protested on grounds of alleged usslavery or child

labour or payment of poor wages.

Rules of Origin requirements must be satisfidese deal with
source, conveyance and value content. First thelearhust be as
said before grown, produced or manufactured in hNagas an
eligible country. Secondly, it must have been inpddirectly from
Nigeria into the United States. If the shipmentrasited through
another country it would still be considered diréat did not enter
the commerce of that country while en route thetéthiState$?

These requirements forestall any possibility tharehandise may

be obtained from non-AGOA beneficiary countries whthey are

132



cheaper and exported to the United States to tdkansage of the

zero-duty treatment available.

The value content is obtained when
The sum of (a) the cost or value of materials poed in one or
more beneficiary countries plus (b) the direct cobtprocessing
performed in these countries is not less than 3&ep¢ of the
appraised value of the product when it enters the#ed States. Up
to 15 percentage points of that 35 percent mayebeet from U. S.
parts of materials used to produce the product bergeficiary sub-
Saharan Africa country or countriés.

The appraisal is done by the United States Custemic®, usually at the

transaction value or the price actually paid far #rticle when it was sold

for export into the United States and all costd tiedirectly allocated to

the growth, production or manufacture of the itenssue.

To summarise the trade benefit of non-textile ltin sentence: an article
which is not import sensitive, when imported dihgatto the United States
will attract zero tariff if it is grown, producedr ananufactured in an
AGOA-eligibility country, such as Nigeria, providedat the cost of the
material and the direct cost of processing it isless than 35 percent of the

value of the article when it enters the United &tat
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Textile Products

In AGOA, the United States yields ground on itsonimius protectiveness
over her textile industry. By section 112, six texgroupings enumerated
at section 112(b) may receive preferential treatmdrere the textile and
apparel articles falling within them are importeidedtly into the United

States from a beneficiary sub-Saharan African aamitree of duty and
free of any quantitative limitations” or quota. $his much too simple,
because AGOA, as shall be seen later, justifiesntipesition of limitations

under the surge mechanism.

To appreciate the trade benefit enacted for textilader AGOA three

points must be understood.

1. The item must of course be from a beneficiary sabagan African
country such as Nigeria.

2. It must fall within any of the six textile groupisg’

3. The provisions against transshipment must be obderv

The first category is clear, the second and the flail for discussion.

The Six Textile Groupings.

1. APPAREL ASSEMBLED IN BENEFICIARY COUNTRY. The

article is assembled in one or more beneficiaryntwes “from
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fabrics wholly formed and cut it in the United @it or “from
yarns wholly formed in the United States”. The eagh here is on
the use of United States materials.

APPAREL CUT AND ASSEMBLED IN BENEFICIARY
COUNTRY. This is like the first grouping with theldition that the
article is assembled in one or more beneficiaryntoes “with
thread formed in the United States”. In the filst ttem is cut in the
United States and assembled in the beneficiary togum the
second the item is cut and assembled in the beéamsficountry
using thread formed in the United States.

APPAREL ASSEMBLED FROM REGIONAL AND OTHER
FABRIC. The item may be wholly assembled in one noore
beneficiary countries from fabric wholly formed one or more
beneficiary countries from yarns originating in thaited States or
one or more beneficiary countries. This groupingiigsl the use of
either United States or beneficiary countries fabrit is, however,
unlike the first two which is based on United Staiaterials subject

to limitations.

I. Such imports can only range between 1.5 percent3ahd
percent of the aggregate square metre equivaleitall o

apparel articles imported into the United Statehe T
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percentage is gross of all imports from all AGOAfkciary
countries, not from each. Accordingly, to profibifn it a
“first come, first served” basis is urged.

Whereas it is required that the fabric has a Un#¢ates of
beneficiary country origin, this is waived until 3®ptember
2004 for lesser developed beneficiary countriest ths
countries with a gross national product per capitiess than
US $1500 a year in 1998 measured by the World Bank.
Where there is a surge in import of the articlet@sause
serious damage or threat to the domestic industrgyzing
the like article in the United States the Presideay suspend
the duty-free treatment. This is done on the adwatehe
Secretary of Commerce after investigation and

representations.

SWEATERS KNIT-TO SHAPE FROM CASHMERE OR

MERINO WOOL. Here the material, cashmere or wo®kxclusive,

and the knitting must be done in a beneficiary ¢égunWhere

cashmere is used it should be the chief materrad; \@here it is

merino it should constitute not less than 50 pdroéthe materials.

APPAREL WHOLLY ASSEMBLED FROM FABRIC OR YARN

NOT AVAILABLE IN COMMERCIAL QUANTITIES IN THE

UNITED STATES. These are items in short supply he tUnited
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States, and in this sense could be assembledratitp-shape in the
beneficiary country from materials obtained neitrem the United
States nor from the beneficiary country. It is thaft or industry that
is encouraged. Silk is an example.

HANDLOOMED, HANDMADE, AND FOLKLORE ARTICLES.
Products of this sort from a beneficiary countryichhcertifies them
as such to the President of the United States wakfigd. The dye
pits of Kano and Abeokuta and individual weavergha Nigeria

could profit from this.

The use of foreign items, that is items not frdra United States or
beneficiary states, in finishing an article will tndisqualifying it
from AGOA benefits if such items are findings amonmings or
minimal. Buttons, zips, labels, hooks, and sucle ldte the items

involved.

Some adjustments have been made to the foregoinglaas to the entire

time frame of AGOA. The Trade Act of 2002 raise@ tB.5% bar in

category 4 to 7% and allows knit-to-shape item#$wamponents from the

United States or other beneficiary African countiywhich uses yarn from

another beneficiary African country in category This amendment has

come to be known as AGOA Il. Also the AGOA Accetera Act of 2004
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known as AGOA Ill extended the time frame of AGO#A 2015 and
specifically the time frame in category 3 in redpet lesser developed

beneficiary countries to 30 September 2007.

Trans — shipment

Section 113(a) of AGOA makes the “no duty, no quqteeferential

treatment on textiles conditional on six factors:

1. The adoption of an effective visa systétand procedures to prevent
unlawful transshipment of the articles and use otnterfeit
documents;

2. The enactment of legislation or regulations thaultopermit the
United State Customs Service to investigate allegatof
transshipment in a beneficiary in a beneficiaryesta

3. A timely reporting system to the same Custom Serat imports
and exports of covered articles;

4. Cooperation with the United States on action to vene
circumvention;

5. Causing producers and exporters to keep records; an

6. Providing documentation to the United States Cust@arvice on

country of origin.

138



These are to be complied with by Nigeria as a beiaey country. The
documentation on country of origin relates to pidun records, place of
production, number and identification of machinersed in production,
number of workers employed and certification byhbtite manufacturer

and exporter.

The United States Customs Service will provide médd assistance to
beneficiary countries on developing and implemananvisa system, train
their officials on anti-transshipment measures atsdb send verification
teams to such countries. Importers are also obligedomply with the

customs procedure of the United States.

The definition of transshipment extends its meanipgyond actual
shipment but strikes at the vice to be prevented.

Transshipment has occurred when preferential treitrior a textile
or apparel article under this Act has been claimedhe basis of
material false information concerning the country origin,
manufacture, processing, or assembly of the articlany of its
components. For purposes of this paragraph, fal&nnation is
material if disclosure of the true information wauhean or would
have meant that the article is or was ineligible poeferential
treatment under section 12.

“When transshipment occurs, the benefits of AGOArae to others

outside of sub-Saharan Africa, taking away jobs apgortunities from

139



Sub-Saharan African countries and people and dgming the benefits

eligible sub-Saharan countries receive from AGOA.”

4.2.3 Others Initiatives of AGOA

AGOA initiates other matters beside tariff and @udiCongress declares
that free trade agreements should be negotiate@rewfeasible, with
interested countries in sub-Saharan Africa, in otdeserve as the catalyst
for increasing trade between the United StatessabdSaharan Africa and
increasing private sector investment in sub-Sahafdrica.”** The
President of the United States is empowered tar émtie negotiations and

develop plans for actualizing this objective.

AGOA also deals with the issue of debt relief reumong that debt is a
major impediment to economic growth and povertyuotidn and that
previous efforts and emphases such as reschedalmly the Heavily

Indebted Poor Countries Initiative have not brouasut desired resufis.

AGOA also identifies other development related ésswhere the United

States could offer assistance to beneficiary cas)twhich are

1. Executive assistance on trade liberalization, fom@nand fiscal
reforms, inter-firm linkages between American andndficiary

countries firms among other¥.
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Creation of additional equity funds by the OverseRsvate
Investment Corporation in support of developmenojguts in
beneficiary countries, with women entrepreneurs amtbvative
investments being points of emphaSis.

Expansion of the Export-Import Bank’s financial amitments in
beneficiary countries®

Expansion of the United States and Foreign Comrake&grvice, to
provide counsel on matters of trade, tariff and kehraccess to
improve American business presence in beneficiampties.’
Donation of air traffic control equipment that is tonger in use,
including appropriate related reimbursable tecHnassistance®
The basis for this overtly discriminatory air sgfstandards between
American and beneficiary countries air spaces tsexpressed but
recipient of such equipment must be wary.

Increase in the activities of the Development Fdiod Africa to
facilitate the development of a receptive environtrfer trade and
investment in beneficiary countries and encouragegeldpment
issues®

Assistance, including American private sector &sst, on the
HIV/AIDS crisis in Africa.*°

Measures to improve agricultural practices and theck

desertification in Africa®*
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4.3

Does AGOA offer Nigeria ‘Growth and Opportunity’?

The difference between the United States and Brpigns for Africa is

clear in the emphasis of the former on extractiognes promises on
democracy and good governance from beneficiaribs ffend which has
been pointed out before in chapter 2 appears gtarldGOA. The demand

for political pluralism, the rule of law, and otheligibility requirements

from Nigeria in section 104 of AGOA cannot be aseédsas being to
Nigeria’s injury. It rather pushes her developméiven if Nigeria had not
gualified for AGOA, or does not manage her affandl as to benefit from

it, still as a country aiming at growth and devetgmt she cannot ignore

the requirements, as they are development catalysts

AGOA challenges Nigeria to compete, identify oppaoities and to
develop ‘best practices’. The opportunities credtgd®GOA are left open,
jointly for all beneficiary countries and it doe®tnallocate them per
beneficiary. The challenge then is for Nigeria tentify trade, market
access, investment, preferred products and priargas in AGOA and to
take advantage of them. A clear example is sectiti(b)(3) of AGOA
which enacts a percentage range of between 1.3.&nfbr textile articles
assembled from regional fabrics. The percentagéorisall beneficiary
countries and could be exhausted without Nigenmgicipation. On the

other hand she may give attention to the growtlpdpetion and
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manufacture of AGOA eligible products and in ond develop local
enterprises, encourage investments in them and &esess to the United

States’ market.

The sophisticated and inherent requirement of obleervance in AGOA
evokes a bivalent response. Difficult as the stagithere is that to applaud
in it which Nigeria could learn from. The provis®rontain reference to
procedures of the United States Customs Servides raf the North
America Free Trade Agreement Area, other tradaeelaws as to prevent
a thoughtless rush into dreams of AGOA benefitss filain that without a
mastery of the rules nothing can be gained frornittself it creates room
for trade counseling and cognate services to berexf Rule-observance
which is indispensable in advanced issues of dewedmt needs to be
mastered by Nigerians and Nigerian institutions.G¥Gdirectly challenges
the Nigerian Customs Service, maritime and relaewices operators to
practice rule enforcement and Nigerians to imbide bbservance. Record
keeping is demanded by AGOA, for instance in sactid3(a) on an
effective visa system before Nigeria could get @rexfitial treatment for her
textile exports. The same insistence on rule adicerecould profit the
money and capital markets, the Standard Organmsatid\Nigeria, among

others.
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NEPAD presses the need to emphasize standards rimaifcountries in
order for their products to gain acceptance inriveonal markets* The

opportunity to get articles which are grown, progllior manufactured in
Nigeria into the American market under AGOA meamat tan institution
like the Standard Organisation of Nigeria would dato insist on
compliance with standards that would gain accepgtdoc items made or

produced in Nigeria.

Section 112 of AGOA which provides market access téxtiles from
Africa allows for a situation where Nigeria may atd with another
beneficiary country in products manufacture. Thikcairages regional
integration to which Nigeria is favourably dispoasuwter her Constitution
and by her membership of the African Union and NBPAvhich
emphasizes this. This in an encouragement for iie@edach outside her

borders whether to invest there or to invite ingesfrom there.

AGOA also directs attention appropriately to aradsch Nigeria has to
really emphasize: the protection of intellectuabpmrty and trade dispute
resolution. It may be argued that the United S&gatmly keen on protection
of American patents, trade marks and other inteli@roperty in Nigeria
but that would ignore the fact the Nigeria’'s deypehent cannot be

divorced from her intellectual capacity, the pradat which needs to be
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protected by the same Patent or Trade Marks Regis8imilarly trade and
investment dispute resolution mechanisms need tmmpeoved on and if
this challenge is taken commercial activities whate impatient with

litigation would be the better for it.

To profit from AGOA, information and extension siees must be
improved. Without guidance for instance the ordmnbligerian, even the
well educated, may not know his way about AGOA.sTthen raises the
need for counseling services. These areas of apptytalso have to be
pointed out to Nigerians to invest in or develop twe provision of

extension services.

It is a clear objective of AGOA to enhance Nigesialevelopment by
encouraging investment in the growth, productiomanufacture of items
which can be shipped duty free and without, gehgral restriction on
quota into the United States. The investments mayolal or foreign,
provided Nigeria is the host country. In effectdigners or foreign capital
may be involved in the identified areas. The NatloDirectorate of
Employment, agricultural banks and related insong could campaign for
interest in them and incidentally, even directlgntont poverty and rural

development. The demand for a 35 percent valueehddean article on
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arrival in the United States means there is roonafpibusiness and small-

scale manufacturing®

Finally AGOA directs the United States Overseasvd®e Investment

Corporation to increase loans, guarantees, andranse that support
projects in Nigeria, including projects by womerirepreneurs and also to
encourage the expansion of her Export—Import Bapkst from a President
and Cabinet level trade forums. These will assumeeAcan exporters and

investors of support for them in their trade andestment interactions in

Nigeria.

AGOA, however, is attended by some difficultiesisltstill, like NEPAD,

urban and kept within enlightened circles in NigerThe opportunities
must be identified to the many that dwell in theatwareas, for they are
those who grow and produce, even if manufactursxgirban. This has
some connection with the bivalence identified befarhich is opportunity
matched against sophistication and difficulty. Tndinary investor would
need counsel on product eligibility and customscpdures for particular
products. Chambers of Commerce may have the adyamfaenlightened

guidance but the generality of Nigerians would not.
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The second point is that it may be objected to atonalistic grounds. It
has the air of a patronizing law proceeding frorauger-legislature. The
eligibility requirements are dictates and takerhvgtovisions such as those
requiring access for the United Stats Customs 8ena enter Nigeria for

investigations offer evidence of little regard figeria’s sovereignty.

There is some difficulty in reconciling the offen IAGOA with the
American attitude on the matter of subsidy, exaapthe premise of not
postponing American interest. Africa has not beble &0 make gains on
the issue of subsidies by America and Europe tio thamers in trade talks.
(Incidentally, these countries press for removasubsidies very much on
African countries in development programmes). Thseovation by Dr.
Sachs is thus valid that “if American and Europeahsidies continue then
the cotton farmers... of Africa are impoverishéd'greating a baffling

paradox in spite of AGOA.

The final point is that AGOA is fast—paced. It is@ght-year programmni
(2000 to September 2008) and that period is notgmao have structures
and education on ground about it. To expect thatomctaken on
appropriate areas would have ripened to enablefioeEmaes harvest from
AGOA within this period is rather unrealistic. # amazing that agricultural

and agribusiness programmes are expected to hdlyenfatured within
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4.4

4.5

this period. An extension is necessary. It can timress be said that
AGOA offers Nigeria opportunities for growth, amtreases in trade and

investment activities despite these.

The American Interest in AGOA

AGOA is a vehicle of America’s charity but it is thoffered without some
consideration of her interests, some of which tyeappear in it. First, it

encourages the use of American products especitdhtiles and

accessories. Secondly, it aims to open Africa toeAoan businessmen.
They may even invest in the growth, production andnufacture of
eligible products in beneficiary countries. Thirdly seeks free trade
agreements and seeks to take advantage of regmaeglation efforts in

Africa. Finally, it seeks better political ties, @ntinent not hostile to

American interests, and cooperation against tesmoand narcotics.

THE COMMISSION FOR AFRICA

This is included as a parenthesis in this studyabse of the affinity in
the concerns of NEPAD, AGOA and the Commission Adrica, and
their influence on development generally and fpmeiinvestments

particularly.
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The Commission for Africa was inspired by Sir B@®eldof the rock
singer already famous for his Live Aid concert 1884 in response to
the famine in Ethiopia. Creating the Commissiohe tBritish Prime
Minister Tony Blair said he expects that it wikdme up with specific
solutions in relation to development, conflict akesion, governance and
economic questions that allow us to gather intewnal support behind
the Commission’s recommendatiori8.lt was inaugurated in the spring
of 2004 and has been described as a sort of MhRla for Africa;’
notwithstanding skepticism that Britain and othe8 Guntries have not

fulfilled previous promise®

The Prime Minister who had insisted that Africaaiscar on the world’s
conscience and promised that “Britain will raise2006 its commitments
to development aid to Africa £1 billion a year arsd overall levels of
assistance to all countries by 50%ctually included Africans and other
opinion leaders as commissioners. The 17 commmssso include:
Gordon Brown and Hilary Benn, the United Kingden€hancellor and
Secretary of State for International Developmespectively, Bob Geldof,
Prime Minister Meles Zenawi of Ethopia, Presid8anjamin Mkapa of
Tanzania, K. Y. Amoako (head of United Nations’ coBomic
Commission for Africa), Michel Camdessus (FrenBhesident Jacques

Chirac’s Africa Personal Representative) and ermdancy Kessebaum
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of the United States. He aims to take advantaderitdin’s presidency of
the G8 countries and leadership of the Europeaariin 2005 to press the
Commission’s agenda which are
First, to support the best of existing work on A& in particular the
New Partnership for Africa’s Development (NEPAD) darthe
African Union, and help ensure this work achievegoals.
Secondly, to help deliver implementation of exigtimternational
commitments toward Africa.
Thirdly, to offer a fresh and positive perspectiee Africa and its
diverse culture in the 21st century, which chalehgunfair
perceptions and help delivers changes.
Finally, to understand and help fulfill African asgions for the
future by listening to Africans.
The Commission notes six principal thematic aréas:economy, natural
resources, governance, peace and security, hurwatogenent and culture,

and public participation. It is expected to subanieport in mid-2008"

Hilary Benn posits that if the Commission gets therld trade talks
moving again, “the benefit that would flow from ghito developing
countries would be worth, on some estimates, thimes the value of all
the aid the rich world currently gives” to AfriGaln terms of debt relief for
which the Commission became instantly popular il African Union,
NEPAD, antiglobalizationists and others, ChancellBordon Brown

proposes relief to the tune of US $100 billin.
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If the Commission succeeds on debt relief, aid ade reforms it would
have succeeded remarkably in helping Africa on ¢o feet. It falls on
Nigeria to watch the Commission and take advantsgene initiatives it
would generate on these matters in order to betalbieake out a case for,

or qualify herself for, benefits therefrom.
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CHAPTER 5

EFFECT OF FOREIGN LAWS AND INITIATIVES
5.1 Introduction

Having committed herself to regional integratioerebulation, and other
ideals of the African Union (AU) and the New Parstep for Africa’s
Development (NEPAD), a provincial legal regime cbulot be depended
on to sustain them in Nigeria. It may be thought this is the case because
she is underdeveloped, but such a view would bengyrbecause even the
United Kingdom upon accession to the Treaty of Ramd972 found
herself bound to make continual changes in the midtration of her
company law, for instance, beside other areas. Developmentiseiriegal
system driven by Nigeria’s membership of the AU aN&PAD are
unavoidable for several reasons. First, AU/NEPAD pkasizes
development in certain sectors by member countsespndly, the diverse
legal systems require that some uniform rules bden@ directions given
by a body in the manner of the United Nations Cafee on International
Trade Law, for instance on specific matters; tlyirdhere is the perpetual
need to have investment friendly laws; finally, lmdtization engenders

imitation, even in legislation, whether seriousipiight out or not.
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5.2

5.2.1

AGOA on the other hand makes direct demands wlaghire adjustments
in the legal system of Nigeria and also prods betake action in certain
areas. The demand for economic deregulation andntidge in the
direction of poverty alleviation and human right® @&xamples of both

cases.

This chapter examines Nigeria’s response. It iSasly impossible to put
all her statutes against NEPAD and AGOA to discdwamony but stress
would be laid on the sectoral priorities of NEPARatters that concern
foreign investments more directly, legislation tieatconducive to AGOA
and also actions, administrative or political, takkey Nigeria that are

appropriate for NEPAD and AGOA.

Certain Issues in Nigerian Law in the ContextoNEPAD.

The Problem of the Foreign Company

Under the provisions of the Companies and Alliedtttta Act (CAMA)
(which have been examined in chapter 2) only comssamcorporated in
Nigeria may carry on business in the country, iy fall within the
limited exceptions provided at section 56 of theNi¥?* It may be thought
that, on pure logic, if a foreigner is at libertyder the Nigerian Investment
Promotion Commission (NIPC) Act to invest freely Nigeria, a foreign

company being a legal entity, albeit juristic, magve a similar liberty.
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That would ignore the complex rules governing doeship, meetings,
capital, and accounting, among others which ardiGgipe universally to
companies; and a desire to attract foreign investsneould not justify a
change in the demand by section 54 of CAMA on fprecompanies
having the intention of carrying on business iné\ig to be incorporated in

Nigeria.

The validity of the demand may not however suppbet procedure for
obtaining exemption which involves applying throutje Secretary to the
Government of Nigeria after which the matter isnttensidered by the
Federal Council of Ministers. There is no cleaisgeafor bringing the issue
of the exemption to such high authorities which ao¢ only politically

busy but not particularly experienced in companyitens. The criteria of
exemption having been identified at section 56 AM2 the matter could

be dealt with by the Minister of Commerce in thensaway that the
Minister of Internal Affairs through the ImmigratioService deals with
guestions of expatriate quota and business peonits which appropriate
bodies administer the incentives regimes. This khexpedite action in
relevant cases, and encourage foreign companigsrica intending to

carry on business in Nigeria over a fixed periodfarr fixed objects and

leave a political body such as Council of Ministeysconcentrate on good
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5.2.2

governance. It is suggested that section 56 oCRMIA may be amended

to reflect this suggestion.

Cross Border Mergers and Acquisitions

Questions of reconstruction, mergers and takeowlish are very topical
because very relevant in a globalized world arelleggd in Nigeria under
the Investments and Securities Act 1999 (ISA) whias repealed Part
XXII of CAMA. * The scope of this work does not extend to exargitfie

applicable rules, but it is recognized that crossdbr acquisitions may be
desired by foreign investors as a means of reglizimeir investment
interests as for instance when a bigger South &fribank intends to

acquire a target bank in Nigeria.

It is clearly provided at section 99(3) of ISA thattwithstanding anything
to the contrary contained in any other enactmesgryemerger, acquisition
or business combination between and among compsah#&kbe subject to
the prior review and approval of the Securities Bxdhange Commission.
Regulation No 231 of the Securities and Exchange@ission Rules and
Regulations made under ISA require that applicatidar proposed
mergers, acquisitions or business combination shdé done in three
stages: pre-merger notice, formal approval and t¢amge with post

approval requirements. The point to be stressedaiswhen section 99(3)
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of ISA allows merger, acquisition or combinationtieeen or among
companies, it certainly does not contemplate anthe$e companies being
foreign, but those incorporated in Nigeria. To vigwtherwise would be to
make section 54 of CAMA of no effect. This then ates a situation
whereby a foreign company desiring to acquire aeNan company must
first register a Nigerian company, except in cashsre control is not its
objective in which case it may invest in its shtdres clearly bringing the
distinction between foreign direct investments podfolio investment into

further clarity.

The impossibility of a direct merger between a Nme and a foreign
company is not peculiarly Nigerian, as companiesgamverned by the laws
of their respective nationalitizand as such legal mergers are only possible
between companies incorporated in the same jutisdit If cross border
business tides as a result of NEPAD the requireroénhcorporating a
Nigerian company before the process of mergerhwlan expedient which
foreign direct investors may employ. In cases whkeebusiness is capital
intensive, for example banking that requires a hagpital base, the
foregoing procedure may not be followed. Rathearasti may be acquired
first in the Nigerian company followed by an insids acquisition of
control through shareholders’ and boardroom paglit@ther means may be

available’
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5.2.3 E-Transactions

Business unlike law in Nigeria has responded toethetronic revolution in
a globalized world, creating a cleavage. This idasirable particularly as
investors may be uncomfortable in the knowledge tha local law does
not recognize the means they have employed touyetsfor capital into
Nigeria. The banking sector illustrates the issuearty. As Alenf
observed:
...the appropriate legal frame work for e-banking dmhncial
services probably constitutes one of the mostcatitand important
element in a country’s infrastructure. Indeed, aodwithstanding
the fact that most banks and financial institutiom® already
providing a considerable proportion of their seegithough the use
of new technologies, the number of users of e-mankir financial
services will largely depend on existing domestid anternational
legal support provided by laws and regulations.
He goes on to say that such users will only feehfootable using new
electronic services if they are aware of a defilegghl framework that will
enable them to identify their rights and obligasomith the least possible

uncertainty. It is also his view that banks haveasons about the legal

framework, the absence of which may restrict thiiative.”

These observations, though made with referenceh& Arab world,
describe well the Nigerian situation, particulasyth reference to the

bankers’ situation under Nigeria’s adjectival lawsgeria’s evidence law
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for instance requires a very formal procedure wpiegof of an entry in a
banker's book is in issue under section 97 of tividdéhce Act’ The
evidence currently offered by bankers is a compuytent-out of the
transactions in the account and not a mass of tedgels appropriate
decades before! But this usually meets with theeaimn that it does
comply with the requirements of section 97 (2)ftg)admitting secondary

evidence. The jurisprudence of the superior cchgtss this out.

In Yassin v. Barclays BanRCO"' the Supreme Court of Nigeria, per
Lewis, JSC said that:

if one divides up in section 96(2)(e) [now secti®i(2)(e)] the

matters which must be proved this shows that toiadncopy of

banker’s book it must be established that:

1. the book in which the entries copied were made atathe
time of making one of the ordinary books of thelhand

2. the entry was made in the normal and ordinary ewfs
business, and

3. the book is in the custody and control of the bamid

4, the copy has been examined.

The evidence in item (4) can be given by any pergbo has made

the necessary examination, but the evidence forsitd), (2) and (3)

must be given by a partner or officer of the bankaerned either

orally or by affidavit.

The decisions which followed have usually adhepethis statement of the
law, though in two casé&sthe Supreme Court has suggested that it
recognizes the modern trend in banking relatinthéouse of the computer.

These, however, are dicta and do not mean a depdrom the earlier
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authority. The view of Prof Osipitdhbased on one of therAnyaebosi v.
R. T. Briscoe Lttf where as he admitted, “the court did not decidehen
primary status of the document in question” (a cotepzed statement of
account) and on the dictum of Onalaja, JCAQigolo v. I.M.B. Lt& that
“commercial and banking operations in the keepirfgaocounts has
changed to computer which makes Nigeria to be nmizkd and in
keeping with computer age which system is so notgrthat judicial notice
of it can be taken under section 74 Evidence Astivell as on section 2 of
the Evidence Act to posit that “technology genetattocuments can

appropriately be admitted as primary document#fius entirely unsafe.

The Court of Appeal in the recent caseMfiba Commercial Farms Ltd v.
NAL Merchant Bank Lt§ refused a computer print-out as evidence based
on the principles invashin v. Barclays Bank DCY.Other cases such as
Yesufu v. ACB andUnity Life and Fire Insurance v. IBWAshow that the
courts do not recognize computer print-outs as grymdocuments and
subject them to the rigid standard enunciated ashin v. Barclays Bank

DCO.

The need for legislation to bring the law into actwith current realit?
cannot be over emphasized in the situation destrdimve, seeing that

electronic transfers of fund and cognate transastigould be relied on to
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5.2.4

facilitate mobilization of capital for investmentBhis illustration from the
banking sector shows the difficulty applicable ither respects where

modern technology is far ahead of Nigerian law.

Administration of Intellectual Property Laws

Admittedly, there are laws on trademarks, patemd designs, and
copyrights in Nigeri&' The due administration and enforcement of these
laws have not been successful. Fakery and piraeg@nmonplace, books
are reproduced and sold openly; likewise nameseappces of finished
products by the original makers, and drugs arespated. Serious as it is as
a domestic issue it is to be imagined that diftiesl with foreign investors
and nations would arise. The United States of Acaerfor instance, is
always having problems with Brazil, China and India this issue and
apparently the unauthorized use of intellectuapprty by these countries
do result in quality products which cannot be sda Nigeria.
Enlightenment is thus necessary for the publicrégilatory agencies, the
Federal High Court which is vested with jurisdiction this area and
entrepreneurs. The lack of seriousness in this aseapparent in
diminishing output of serious intellectual worketmanual approach to its
business by the patents registry at Abuja wherphed dusty, aged and
violated files are on office floors and the brazesswith which pirated or

copied works are displayed.
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5.2.5 The Time Factor in Incentives

Instances of incentives applicable to specific gsidas such as natural gas
and solid minerals and general incentives such@setunder the Industrial
Development (Income Tax Relief) Act, the Nigeriamwvdstment Promotion
Commission Act and the Foreign Exchange (Monitoang Miscellaneous
Provisions) Act have been considefédlhese were all in place before
NEPAD and AGOA. As enacted they seem, generallyalgpg, to go
beyond catalyzing the emergence of investmentsdentified areas or

generally.

One remarkable problem is that some of these in@mtof which the ones
relating to natural gas and the Nigerian exportsc@ssing zones are
notorious®® are enacted as perpetual with no time bar or \&ittong

duration. In effect investors in the industry wowldntinue to enjoy them
long after they have established profitable undtérgs. This creates,
unfortunately, modern times equivalents of the nots mineral or land

concessions of former times.

On the other hand, the United States of Americaatce under AGOA
offers an example of how incentives may be givethwime limitation as
the concessions under it are until 2668t is a better example in that

opportunity to review the operation and extend téeure if necessary
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5.3

becomes possible. It removes also accusation dcdrtaioty and bad faith
that could be made by foreign investors were Na&yéwoi rethink and alter

the incentives which have been enacted as perpetual

The relatively higher development of Nigeria inatedn to other Africa

countries, her population and market, and her ahttgsources operate
more in the mind of investors than her incentivegime. As Hadari has
argued® incentives may create loss of important budgetaspurces to

host countries because many of the concessionsocaneeeded in order to
invest abroad. In the oil and gas industry in Niyé¢ine relevant factors are
availability and quality. Market and not incentivéms expanded the

telecommunication industry in Nigeria.

NEPAD Priorities and Nigerian Law.

The NEPAD Agenda identifies five priority areasfrastructure, especially
information and communication technology (ICT) aedergy; human
resources, including education, skills developmant reversing the brain
drain, health; agriculture, and access to the niardedeveloped countries
for African exports® The infrastructure emphasized in the NEPAD Agenda
consists of roads, railways, highways, airportsapsets, waterways,

telecommunication, ICT, energy, and water and a#ait.
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5.3.1

The state of the law may be a hindrance or a cstalythe specified areas
but it is not to be expected that legislative att@done would bring about
the desired foreign investments. Practical measamre®ssential; these are
in the main outlined in the National Economic Empowent and
Development Strategy (NEEDS) of Nigeria. As far lagislation is
concerned, however, there are many provisions aatew the priority areas

some of which are discussed subsequently.

Infrastructure

Apart from the Nigerian Investment Promotion Consiua Act 1995
(NIPC Act), the Acts relating to privatization atite deregulation process
are particularly significant in encouraging foreigrnestments and opening
up the NEPAD priority areas for development. Thet Aypverning
privatization and deregulation is the Public Entisgs (Privatization and
Commercialization) Act’ Having highlighted its provisiof% it is
sufficient to say that it creates the Bureau oflieubnterprises as a body
corporate in sections 12 and lists out its functiat of which relate to
privatization in sections 13 and 14. The Bureauwoblic Enterprises has
power to incorporate into limited liability compasi under the CAMA all
enterprises to be privatized or fully commerciaizeinder the Act
establishing it where such enterprises are notadjreincorporated. To

appreciate the import of this it is necessary te tioat the enterprises listed
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for privatization and commercialization in the sdhkes of the Act are

involved in NEPAD’s priority areas.

Now the enterprises for partial privatization imbdu Nigerian
Telecommunications Plc (telecommunication) Natiodéctric Power
Authority and olil refineries (energy) and miningwgganies, while those for
full privatization include motor assembly companidé&e Peugeot
Automobiles of Nigeria, cargo handling companiesatbbuilding and
marine transportation companies. As for commemasibn, Nigerian
Railway Corporation and Nigerian Airports Authoriyould be partially
commercialized while the ports would be fully commialized. Since
foreign investment is possible in all the sectdentified by NEPAD under
the present Nigerian legal dispensation, it seeafe $0 expect that
improvement arising from the injection of foreigrapital, skill and
management capability would follow. This would be harmony with
NEPAD'’s objectives. It should be remarked that thass of incentives
pointed out to foreign (even local) investors wounfat in real terms be of
more benefit than the existence of infrastructdrdedicated programme of
privatization would free the affected industries foreign investment and
also meet NEPAD’s objectives. Since statutory caapons are affected,

legislative action would be necessary of courseepeal or amend the Acts
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which set them up. These statutory corporationsehhitherto been

responsible for providing and managing the empleasiafrastructuré?

In the area of communication, opportunities to stvim that sector are
created by the Nigerian Broadcasting Commission At 38, of 1992
(NBC Act). The areas involved are many includingursd television or
cable broadcasting and an intending investor obtaiticence by applying
to the National Broadcasting Commission (the NBQ)icl is a body
corporate created under section 2 of the Act. thés President of Nigeria
who grants the licence after receiving the reconda@an of the NBC.
Only a Nigerian or a body corporate registered u@®MA can apply for
a licence® As enacted, the Act does not encourage foreigesiments as
it provides that the majority of the shares in anpany formed for the
purpose of carrying on communication business mist held by
Nigerians®® Since, however, the subsequent enactment of tiRCMct,
section 9 of the NBC Act must be taken to have begriedly repealed by
sections 17 and 18 of the NIPC Act which permitefgn investors free
range of investment and without any limitation edcen areas in the
‘negative list' specified at section 32 of whichnwmunication is not>
Usually a latter Act which is intended to amendrepeal a previous one
does so expressly. Where a subsequent Act makessiprs materially

different on a matter covered by a former Act withexpressly amending
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it the resulting difficulty may be resolved by assng that Parliament in its
sovereignty intended by the subsequent one to daynca new norm. The
fact that the NBC refers the grant of licencesh® President through the
Minister of Information and does not directly grahem may be justified
on the need to ensure the high premium placedespdnsible journalism,’
to use a popular phrase from government circleenEWf this is so
ministerial oversight should be sufficient and aneadment to give the
minister (and not the President) power to gramnces should be effected.
To take care of these short comings in the NBCakcamendment or a re-
enactment in the manner of the Communications Authvis considered
below is necessary firstly to bring it in tune witie investment regime of
the NIPC Act whereby the nationality basis of shatding is done away
with and secondly to confer power to grant licenmeshe Minister base on

the recommendation of the NBC.

Another even more relevant Act is the Communicatian, 2003** This
Act established the National Communications ComimmsgNCC) with a
range of objectives: to create a regulatory envivent for the supply of
telecommunication services and facilities, and rante fair competition
and efficient market conduct; to facilitate the rgninto markets for
telecommunication services and facilities of pessarshing to supply such

services and facilities; to ensure technical steaglaand promote the
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development of Nigeria’s telecommunication capébsi industries and
skills, among other® The functions of the NCC agree with the
objectives® They include responsibility for economic and teichh
regulation of the privatized sector of the telecamination industry;
promotion of competition in the telecommunicatiodustry; facilitation of
entry into the market for such services of persamshing to supply
services and facilities; and studies into spachrelogy and management
of utilization of satellite facilities for the befieof Nigerian operators and
users. The Act makes provisions with regard toifoation to operate in
the telecommunication industry. The NCC shall frdime to time
determine and cause to be published a regulatiats dicensing processes
specifying, among others, the persons or claserfgns who are eligible
to apply for licenced’ The requirements for obtaining a licence from the
NCC are stated in the Act, but just as notewortinthie purpose of foreign
investment is the lack of restriction on nationabiround. It is in accord
with the spirit of the NIPC Act. That this is coctas borne out by the fact
that two leading licensed operators in the induMiyN and Econet were
from South Africa and Zimbabwe respectively. On Hasis of the NIPC
Act also an individual foreign investor could opgeran the industry

whether from Africa or else where.
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The NCC has power to grant individual or classriges for the operation
and provision of communication servics.These services include
installation of terminals; operation of public pagmes; private network
links employing cable, radio or satellite within géria; public mobile

communication; value added network service; repad maintenance; and
cabling, among others. The NCC relies on it todg® operations in the

internet, voice mail, cyber cafes and cognate sesvi

The Act is the closest to a comprehensive law 6hitCNigeria® It cannot
be entirely comprehensive because some problenmvithup by the
communications revolution such as internet frayginsming, privacy,
intellectual property, and others are universal ame best treated by

multilateral conventions.

Investment opportunities and incentives in theamitl gas (energy) sector
have been discussed befd8feThe partial privatization of the electricity
sector and the full privatization of petroleum netikg multiply the

opportunities for investors from NEPAD countries.

As far as the infrastructure sector is concernechm be said in sum that a
faithful and thorough implementation of deregulationder Nigerian law

would invite foreign investment whether from NEPABember states or
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5.3.2.

elsewhere into these sectors where statutory catipas have hitherto held
much criticized monopolies. Stakeholders’ partitigng one of the modern
trends noted in chapter 2, would continue to beoigmt in generating

ideas for developments in the sector as well asptean of policies.

Human Resources Development

Notable laws are those establishing the univessipelytechnics, research
institutes, and other higher institutions. In trense that they deal with
human development there is no shortage of legaligoms in this area.
Indeed what is stressed by many is appropriatecypodith regards to

funding, autonomy and the like issues.

Nascent legal developments include the Child Rigkas 2003* and the

Compulsory, Free Universal Basic Education‘Ac€arefully considered,
the first is a totally unnecessary piece of legigia since its provisions
merely repeat those already in chapter 1V of tbagiitution of the Federal
Republic of Nigeria 1999 and the African CharterHuman and Peoples’
Rights (Ratification and Enforcement Act) 1983 aregging for

observance. It is idle legislative industry to atfe to separate child labour
and exploitation from the poverty and ignorance timake them topical.
The second Act aims to ensure compulsory minimuocaiion up to the

junior secondary level for Nigerian children.
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5.3.3

5.4

The net effect of these would be to make availabiman resources for the
development of Nigeria and to meet the MillenniuravBlopment Goals.
The other issues thrown up in the NEPAD Agenda sagheversing the
brain drain and skills acquisition are matters ofiqy, though of course,
laws such as the National Directorate of Employmfatf* may be found

which seek to address the issue.

Other sectors: Health, Agriculture and Mavketess

Foreign investment opportunities are not restrictedNigerians in the
health and agriculture sectors and their overalettgpment rests more on
policy than legislation. Foreign medical personsetking to establish in
Nigeria must of course satisfy the requirements tbe laws regulating
practice of their profession. The question of markecess requires
partnerships within Africa and the rest of the wobletween Nigeria and

other countries.

Nigerian Law and AGOA

The position was adopted while dealing with coungfigibility under
AGOA that the President of the United States of Acaewas apparently
satisfied that Nigerian’s legal measures were aigffit for the purposes of
section 104 of AGOA! AGOA also appropriately recognizes that the

adoption of proper policies may count for much (ejopossibly than
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formal legislation) in some of the qualificationteria. This is apparent in
section 104(1)(D) where it demands appropriatecpsito reduce poverty,
increase the availability of health care and edanat opportunities,

among others.

If, because AGOA has made certain demands, thereedgsurse to
legislation, Nigeria’s statutes should bourgeor iah unwieldy mass in
which novelty should look like substance. What veasd of the Child
Rights Act is true of Anti-corruption laws reincated with new names.
The view is taken here that so far as AGOA is comes, if one considers
its primary concern which is agriculture and agsiness, there are quite a
lot of legal measures which are sufficient to wdrarmoniously with

AGOA.

In the area of manpower for the purpose of progdiaral and extension
services the Agricultural and Rural Management Aing Institute
established by the Agricultural and Rural Managemimaining Institute
Act® has the responsibility of providing detailed idBoation of
management training needs in agricultural orgammatand of technical
employees in the rural sector of the economy anekldping training
programmes to meet these ne&d$he use to which the products of the

Institute are put depends on government. It isimgiroper to expect that
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they would be able to communicate developments @ugbrtunities in
agriculture to the rural populace in Nigeria whgeeduce are eligible

under AGOA.

In terms of organization, the various states h&e# taws on co-operative
societies, like the Federal Governménthe advantage of this in terms of
access to banking and finance from an institutitkke Ithe Nigerian
Agricultural Cooperative and Rural Development Bamkl tax exemption
needs to be pointed out to the rural populace,raike facilities which are
primarily intended for them for the purpose of payealleviation would
rather benefit urban entrepreneurs who may havesabconnection with

agriculture or the real (productive) sector.

The Agricultural Credit Guarantee Scheme Fund*®Aestablishes a fund
for the purpose of providing guarantees by any bankelation to the
repayment of the interest and principal of loanantgd for agricultural
purposed’ The Fund is liable to the tune of 75% of the boeds gross
liability up to a maximum of N100,000 for an indival or N1 million for a
co-operative society or a body corporatégricultural purpose is defined
in the schedule to be any purpose connected wehestablishment of
management of plantations for production of rubb&mpalm, cocoa, coffee

and similar product; cultivation or production oéreals, tubers, fruits,
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cotton, beans, nuts, vegetables, pineapples, baarahalantain; livestock
and fishery; and provision of farm machinery andehit also includes
value added undertakings such as processing otipeod his accords with

AGOA objectives.

On standards, which is very important where prodexqort is concerned,
two laws, the Export of Nigerian Produce Acand the Export Produce
(Federal Powers) At empower the minister in charge of agriculture to
prescribe grades and standards of quality for amgyre intended for
export>® There is no doubt that the minister will not igaavorld standards
with respect to the commodity in doing so. Whilegl Acts encourage
export, the Export (Prohibition) Act No 7 of 1989prescribes life
imprisonment for exportation of certain agriculiusaoduce. They include
beans, cassava tuber, maize, rice, yam tuber anddérivatives. This Act
is not in tune with today’s reality and is inconerg with the intendment of

other Acts and should be repealed.

Regarding export finance generally, which is refevander AGOA, the
Export (Incentives and Miscellaneous Provisions} Ao 18 of 1988°

created three funds: the Export Development FunBFJE the Export
Expansion Grant Fund (EEGF) and the Export adjustr®heme Fund

(EASF). Funds in the EDF shall be used to providaricial assistance to
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private sector exporting companies to cover patheir initial expenses in
respect of export promotion activitigsThe activities include training,
advertisement, export, market research, and paation in trade fairs and
trade missions. The EEGF employs its funds to pidash inducement
for exporters who have exported a minimum of N50,0rth of semi-

manufactured or manufactured products to enable thierease export
volume, diversify export products and increase caye’® This is relevant
under AGOA in that it stresses value-addition amxgoetation. It also

benefits individuals unlike the EDF which is forrporations. The EASF is
intended to serve as a supplementary export subsidgs an additional
fund for dealing with high cost of production amgi mainly from

infrastructural deficiency and other factors beydmel exporter’s controf

The three funds are under trustees which include Nigerian Export
Promotion Council and representatives of the nieistof finance, trade
(now commerce), industries, planning (now in theesktency), the
Manufacturers Association of Nigeria and the NigeriAssociation of

Chambers of Commerce, Industries, Mines and Adticel

It is apparent from the foregoing that there aftevant laws and all that is
required is to draw attention of the target persamshem. The legal
mechanisms to encourage production, manufactureegpdrt of Nigerian

goods under AGOA should be used.
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5.5

THE NATIONAL ECONOMIC EMPOWERMENT  AND
DEVELOPMENT STRATEGY (NEEDS)

The Office of the Economic Adviser to the Presiddvas issued a
document NIGERIA: National Economic Empowerment and Devekamm
Strategy NEED®&he NEEDS Document) in March 2004 in which is @et
a strategy for building “a solid foundation for th&ainment of Nigeria’s
long-term vision of becoming the largest and stemigAfrican economy
and a key player in the world econonfy”The NEEDS Document
expresses this Strategy in four parts made upesfeal chapters, beside a
prefatory executive summary and annexes. The feutspdeal with the
macroeconomic framework of NEEDS, reforming govesni and
institutions, growing the private sector, and thecial charter and

implementation strategy.

It is outside the scope of this work to review NEEDut certain aspects of
it which more particularly indicate government ar policy on the issues
of foreign investments, NEPAD and AGOA would beigélupon. It is
accepted despite this that, as pointed out in enabton modern trends,
obviously non-economic issues such as poverty ialiew, women and
children’s rights and the environment, may haveaotpn the relationship
between Nigeria and her development partners asaffiect foreign

investments. This was obviously understood by titbas of NEEDS as
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they dealt with the bureaucracy, corruption, jwestidelivery, poverty,
health, privatization, among many issues. NEEDRSiggerianised NEPAD

with the advantage of definitiveness.

Regional integration and Nigeria’s commitment to P is stresseff:

Existing constraints are acknowledged but the NEHD&ument puts
forward strategies such as regular trade fairshan West African sub-
region, promotion of direct investment by Nigeriam®ther African States,
teaching of French or Portuguese in Nigerian schaamhd promotion of
regional trade associations. On trade developmtn®, strategy is to
promote an export-led growth which takes advantagegobalization and
external trade opportunitié$.The opportunities in AGOA would in that

case be relevant.

Other themes like poverty alleviation and humaihtggvhich are common
to NEPAD and AGOA are considered in the NEEDS Doenim It is
acknowledged that poverty reduction is “the mo#iadilt challenge facing
Nigeria and its citizens. It is also the major Herithat must be overcome in
the pursuit of sustainable social and economic gra® Accordingly
implementation of the free, compulsory UniversalsiBaEducation law,
curriculum adjustment to incorporate technical, atmnal and ICT

components, university autonomy, among other gjredeare proposed for
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the education sector, while major strategies oritthekelivery include the
implementation of the National Health Insurance €dob, action to
improve productive health and to combat HIV/AIDSdamalaria and the
strengthening of local governments’ capacity inlgubealth management.
There are also strategies for employment genertalionsing and women

and youth empowerment.

NEEDS intends “to restore Agriculture to its form&atus as a leading
sector in the economy in terms of its contributtonGDP, supply of raw
materials, employment generation, source of expmral consumption and
hence food security” An annual minimum growth rate of 6% per annum
in agriculture as well as the achievement of USbh#i#on in agricultural
export by 2007 are among stated targets. One ofsttaegies to be
employed include *“taking advantage of the variousncessionary
arrangements within the WTO, EU-ACP, and the AGREPAD and the

huge market in the West African sub regidh”.

Having accepted that the state of infrastructusddr from the expectations
of the average investor in the Nigerian economyd amat this inhibits
investment and increases the cost of doing busingssgatization is relied
on to ensure effectivene®s.Specific strategies are outlined for the

transport and power sectors. On the question o¥apration itself,
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Annexure 1A lists the government businesses fowvapimation and
liberalization. These are in the petroleum, indusand manufacturing,

power and infrastructure and the services sectors.

As indicated earlier a comprehensive review of NBEB impossible in
this work, but it fairly deals with all that is elant as far as foreign
investments, NEPAD and AGOA are concerned. Theseeirout not only
in clear terms, but the strategies are shown watierence to specific
challenges, proposals and goals. Where legislatitezvention is thought
necessary to facilitate the implementation of NEEL® law in issue, the

target institution or sector and the reform commpbrage shown.
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CHAPTER 6

CONCLUSION
6.1 Summary

The last decade of the 2@entury witnessed significant legal developments
in Nigeria in relation to the management of herreeoy. Poor economic
performance, the pressure of accepting or findittgrraatives to the
prescriptions of Breton Woods Institutions, thd &flcommunism and the
powerful and fast—paced wind of globalization obadled her faith in
existing economic measures notable nationalizatindigenization and
centralization. Matters were not helped by militadjctatorship, a
notoriously inefficient bureaucracy and the stigofacorruption even in
financial institutions. While holding on to poweortdrary to the wave of
democratization elsewhere in Eastern Europe andcafrthe military
dictatorships of Generals Ibrahim Babangida and 8aacha by decrees

actually altered the economic status quo in sevesgects.

The legal provisions have been seen in this stodfalt into categories.
First, there were successive laws which gradualberélized foreign
exchange control, beginning with the Second-Tierelgm Exchange
Market Act of 1986 and culminating in the ForeigrcBange (Monitoring

and Miscellaneous Provisions) Act of 1995 whichnpéed unconditional

187



transferability of funds, the holding of domicijaraccounts in foreign
currency, and protection against disclosure of smaf foreign exchange,
among others. Secondly, were de-indigenization lawsch gradually
widened the scope of alien participation in ecomoagtivities in Nigeria,
hitherto restricted, until full alien participatiomas made possible under the
Nigerian Investment Promotion Commission Act of 899 he view is
universal that these two Acts in 1995 were at othee death knells of
control and the annunciation of de-regulation. dlyir were the laws on
privatization and commercialization of public epieses which had the
potential to admit many government owned businesstwes into the
market with access to private capital and experfigmirthly, there were
laws to fight corruption such as those on Advanee Fraud, Money

Laundering and fraud or mismanagement in finanogtitutions.

For all their merits, it is difficult to concludéndt the different measures
were arranged into a systemic whole. They rema@msiodic chapters and
reactions to specific vices. The new democraticegoment in Nigeria was
able however to bring everything into a system wunde National
Economic Empowerment and Development Strategy Vilyeee planned
approach to the realization of specific objectiwes presented. It was also
under the democratic dispensation that NEPAD aadAfnican Union were

created with their emphasis on regional economitegimation. The
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6.2

government of the United States of America in 260> opened up the
American market to certain Nigerian produce therdipgcting attention to
investment in those areas, that is agriculture amdbusiness, while the
British Government offered assistance in the areaebt-relief thereby

improving the credit rating of Nigeria.

The sovereign power of Nigeria to follow one coursethe other was
emphasized in the context of her constitution andternational law. Thus
decisions on deregulation and privatization, memsiier of the African
Union and NEPAD and to submit to the qualificataiieria of the African
Growth and Opportunity Act are seen as exercisehef economic
sovereignty in the same way that her past decisionsationalization and
indigenization were. Certain trends and influenebgh affect the exercise
of the sovereign power were also emphasized. & gbnse decisions on
foreign investments were not entirely then origioaparticularly Nigerian
but filled with content or taken in response to@epments outside Nigeria

as well.

Findings
In the course of the examination of relevant legabvisions certain
findings were made. It was observed early thatethi@mo such thing as a

Nigerian foreign investment law as there is fortanse an Act regulating
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immigration. Even if such a code were possible ibuld lack
comprehensiveness as general laws on domestic camineelations
would not be part of it. Nonetheless there aresavdaere the diffusion of
laws could be avoided. A quick example is the néipet incentive
provisions. More is said on this later. Anothefaand in the regulation of
agricultural matters. The Export (Incentives anddéilaneous Provisions)
Act of 1986 and the Agricultural Credit Guarantedh&nme Fund Act could
have been one Act as they deal with production @xubrt incentives,
while on the ground that the Export of Nigeria Rroel Act and the Export
Produce (Federal Powers) Act deal with the starsdaf agricultural
produce for export they also could have been ortelAwas also observed
that the Export (Prohibition) Act of 1989 which Ibids the export of
scheduled produce is inconsistent with export ptemmcand the objective

of government under AGOA and NEPAD.

It was pointed out in chapter 2 while considerimgeeging global trends
that meta-legal factors have great play on foreigmestments. Thus
environmental factors and non—participation by skatders may affect
major industrial undertakings, and contracts eudtdrgo without these
considerations may meet with difficulties. Happslgctions 7 and 8 of the
Minerals and Mining Act, No. 34, of 1999 have reciagd this by

providing for community compensation “during thentiouance of the
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lease” where a mining lease is granted where tke dmmmunity had been
active. The pure contract and law approach of tiexipus years did not

help matters in the oil and gas sector.

Regarding incentives it is observed that they aedlable even in profitable
industries such as oil and gas. Secondly governmeisures do not take
the time factor seriously into consideration. listeense the retention of
provisions allowing incentives for pioneer industridecades into Nigeria’s
independence is unfortunate. With the legislatibrthe Venture Capital
(Incentives) Act No 89 of 1993, the provisions aanger industries ought
to have been done away with but they are madecaidi. In AGOA the
government of the United States of America cleahpwed that it would
make the benefit endure for eight years when then&s first enacted. The
third point is on the possibility of excess or nplitity of incentives.
Approved enterprises in the export processing zamesinder the Nigeria
Export Processing Zones Act No. 63 of 1992 exemftech all federal,
state and local taxes. May they take advantageedbénefits in the Exports
(Incentives and Miscellaneous Provisions) Act alsrtancial assistance, for
instance? A fourth point has to do with legislatingentives for particular
industries. This would imply that the possibility still more legislative
intervention cannot be ruled out if, by a twistvadrld trade, there is boom

in a particular area, say in the palm oil tradee Whole incentive regime is

191



whimsical. With a poor tax gathering system taxai® not a hindrance to
investment in Nigeria and total or generous waiverssheer loss of

revenue.

The enlightenment process on foreign investmentsergdly and on
NEPAD and AGOA is poor. It remains doubtful whetheutside
enlightened urban circles there is any awarenessE#AD and AGOA,
yet agricultural production is mainly rural in Nige The expressed goal of
poverty alleviation is missed therefore. Similatthe provisions on venture
capital may not be known to budding entreprenearsnthom they were
designed. There is thus a need for improvemerteniriformation service

of agencies of government in the areas concerned.

Economic transactions nowadays employ modern tdobgpoThis reliance
on electronic and other technology—based media shallenge which
Nigerian law has not confronted, leaving a cleavdfiransactions are
analyzed and required to conform with the standdrdhanual, verbal or
handwritten transactions as the law stands in Nigemd there is

accordingly a need for urgent remedial action.

The question of placement of responsibilities Has arisen and been noted

in the course of this work. On venture capital pctg it was doubted
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whether the Ministry of Finance should determine #tatus of new
ventures and not the Ministry of Industries whiteehsing and approval in
some cases have been seen to have been givenittoapaind not more
professional bodies or persons. This has been showbe the case
regarding the grant of exemption to foreign comearnn Nigeria and the

licensing of broadcasting companies.

Two observations are stressed regarding NEPAD. fits¢ is as to
duplication. It is thought that certain groups teeaby the NEPAD are
similar to bodies established by the African Unionwhich case there
would be duplication since they report also togame persons. This is the
case where the matters assigned to the Executivenddp and the
Specialized Technical Committees under the ConstituAct of the
African Union are the same as those dealt with uRdet V of the NEPAD
Agenda. The second is that the commendable pe@weawechanism is
administered by the Chairman of NEPAD’s Heads ofaté&tand
Government Implementation Committee, an executostyband not by the

Pan—African Parliament.

The findings specifically set out here and thoséctvinad been mentioned
before in the course of this study would necessiegislative intervention

or policy change in Nigeria to enhance her foremyestment drive.
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6.3

6.3.1

Recommendations

Commendable efforts have been made by the Nigaeg@mrernment in
relation to foreign investments especially in theeas of external
solicitations, deregulation, the fight against aption and improved credit
rating. There remains however challenges which tauge addressed and
some of them have been noted in this work. Themasendations which

follow are meant to contribute toward meeting thellenges.

Effective Co-ordination of Foreign Investment

There are quite a number of institutions involvedthwdifferent or
interlocking roles in foreign investment. Minissigparastatals, the Central
Bank of Nigeria, the Nigerian Investment Promoti@ammission, and a
host of others including tax bodies operate in #rsa and it is necessary
that there be some centralized co-ordination oir tefforts. It is in this
sense that it is recommended that the Federal Goment should consider
creating a Committee on Foreign Investments whidh wing together
these different institutions of government in order co-ordinate their
efforts, while at the same time serving as a foonréviewing the progress
made and making recommendation from time to time.isl also
recommended that since institutions and personsaraequals would be
involved, the Committee should be headed by the Yiesident of Nigeria

to avoid any problem of supremacy. In the Unitealt& of America, their
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6.3.2.

Committee on Foreign Investments is headed by tRe#sident but in
Nigeria the Vice President should do so as he dyréeeads the National
Economic Council created by section 153 of the Guton of the Federal
Republic of Nigeria, 1999 which has responsibitityadvise the President
concerning the economic affairs of Nigeria and amtijgpular on measures
necessary for the co-ordination of the economiamlay efforts of the
various governments in Nigeria. The committee sthdndd a statutory body

like the National Council on Privatization.

Harmonization of Certain Laws

The National Assembly has a great responsibilitgrisure that the existing
laws do not stand in the way of progress in thewgmoof foreign

investments in Nigeria or in the promotion of logadlustries the products
of which will be sold abroad for much needed fonemxchange. In this
sense an Act like the Export (Prohibition) Act &8P should be repealed
outright since it is contrary to the export promatdrive of the government
of Nigeria and the purpose of AGOA in that it pfaits the export of

certain produce. If there is an increased demand fmarticular produce in
the international market as to affect domestic aormion it is better to see
it as a challenge and even as an opportunity towage enterprise in its
production rather than prohibiting its exportatidinis also necessary that

certain laws which have the same goals be harmona&ther by a

195



6.3.3.

codification or by repeal and a re-enactment as dmes laws like the

Agricultural Credit Guarantee Scheme Fund Act dredExport (Incentives
and Miscellaneous Provisions) Act should be re-mthas one Act sine
they deal with encouragement of agricultural prdiduc and export

incentives. Similarly the Export of Nigerian Produéct and the Export
Produce (Federal Powers) Act should be made onasiAce they deal with
the standards of agricultural produce for exporhevé this may affect the
substance or presentation of the law, it is recontied that such laws be
consolidated in the same way that the Companies 1868, the Business
Names Act, 1963 and the Lands (Perpetual Succégssici) 1958 were

brought together as the Companies and Allied Matet, 1990, each Act

forming a part of the new Act.

Information and Extension Services.

The need for information and extension servicemothbe overemphasized.
Information and education on government measuresldmot be kept and
made available to those who seek them only. Thieoald be bulletins

informing the public and target groups, employingried methods

according as whether they are in the rural or uras, enlightened or
not. There is no reason why the National DireceodtEmployment should
not educate participants in the National Youth #®ervCorps under its

Entrepreneurship Development Programmes on the uvenCapital
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6.3.4.

(Incentives) Act as it is relevant for them. At tb@me time a manual on
relevant considerations in initiating projects mbg issued. Regarding
agriculture, extension services need to be cawoigdwvith renewed vigour
so that Nigeria could profit from AGOA. Having ndten the course of this
work the sophistication of AGOA, government shogilie information on
its benefits, eligible products and agencies ineKay which could be

reached for assistance in case of need.

The Challenge of Technology

Two aspects of the challenge of technology on fprenvestments need
redress. The first has to do with e-transactiongthér detailed study
particularly by the government of Nigeria is neeggsto know how to

respond appropriately and urgently to it. In thgitdl age any impatience
with manual processes is reasonable, and impedsmamd difficulties

arising from subjecting such transactions to outietblaws require urgent
legislative intervention. Such conventions as mdgteon the matter should
be examined for possible domestication. Since tB®AD Agenda gives
emphasis to information and communication technpldge need for a

suitable regulating law become even more important.

The second aspect is the need to hasten the sbift imanual to

technology-based processes in all areas having aowith foreign
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6.3.5.

investments. Relevant bodies should be on theneteThe Patents and
Trade Marks Registry has been criticized, for ins&a for its manual
procedures in this computer age. Any other agendyody like this should
urgently computerize for easier access to inforomatand to hasten

transactions.

Power to Grant Licences, Approvals and Exemptions.

Where the criteria for granting licenses, apprgvaiemptions or the like
have been laid down by law, subjecting applicatit;mslelays which arise
from conferring the power to grant them on persahs are not the usual
administrators in the areas where they are neededlds be avoided. It is
appropriate that the President of Nigeria be thsqeto grant citizenship
by registration or naturalization since these andipal matters but to make
him grant broadcasting licences when there is th&@oNal Broadcasting
Commission and an information minister overweidhes President’s office
with avoidable businesses. In this regard, it moremended that certain
laws be amended to confer powers on persons otfar those who
currently exercise them. Thus section 56 of the gamres and Allied

Matters Act, 1990 should be amended to give thesrsuging minister of

the Corporate Affairs Commission power to grantneggon to foreign

companies wishing to transact business in Nigeranfregistering as

Nigerian companies instead of the current law whexfuires them to apply
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6.3.6.

to the Federal Executive Council through the Secyeto the Federal
Government. In the same vein, the grant of brodoimpicences should be
by the National Broadcasting Commission or the Btan of Information
and not the President. The National Broadcasting@igsion Act, 1992
should be amended to reflect this recommendatidso Aection 9 of the
same Act should be amended to bring it in tune witie Nigerian

Investment Promotion Commission Act, 1995 by perngt foreign

investors to invest in broadcasting in Nigeria.

Infrastructure and Enabling Environment

The emphasis of NEPAD on infrastructure cannot be tighly

commended. It is submitted that these and a heaitiyestment
environment count more than incentives. A willimgefign investor may be
discouraged by the extra facilities he has to mlevsuch as electricity
generation, transfer of malice by the host comnyuindm the government
to him owing to marginalization, corruption, anfiin@ent bureaucracy and
a poor services sector even when there are ineantanough. It is
recommended that government should focus on tleeser§ in the spirit of

NEPAD and other developmental programmes.

199



6.3.7. Incentives, National Interest and other Reldatters

Much has been said in this work on incentives \painticular emphasis on
the generosity in granting them. For how long waml Act like the Industrial
Development (Income Tax Relief) Act continue infggiparticularly after
the enactment of the Venture Capital (Incentives)?At is recommended
that the former Act be repealed because the latptures in a modern
sense what is in the former. This should elimimatatiplicity of legislation

on encouraging innovative ideas and projects raelet@ industrialization.

The criticism of the Venture Capital (Incentives§tAs that it makes the
Federal Inland Revenue Service the judge of theraiof innovativeness
of the enterprise in issue. The Act should be araénd let the ministry in
charge of industries decide this. A certificatenirahis ministry then

becomes a basis for applying for tax relief.

A fixation with certain industries as being the mmant ones for the
purpose of investment and on which incentives armped should be
discouraged. The Chinese are in Nigeria interestedany things at once,
and even Thailand anxious about possible loss géMd’s patronage for
her rice has indicated interest in rice farmingNigeria, warning that
nothing is trivial. Telecommunication and film predion are new areas

which are doing well without incentives.
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6.3.8.

While considering AGOA it was noted that the chaot the government
of the United States of America did not prevent pretecting her interests
at the same time. AGOA encourages the use of Amemaaterials, fixes a
duration for the applicable incentives, and as megextile imports permit

American authorities to intervene when there iom sensitivity’ or when

there is going to be a ‘surge’ in imports into theited States of America
from Africa. The lesson to be commended to the Négegovernment is
that its primary duty is to Nigeria despite all Wedo deregulate, liberalize

or open up the economy.

Without the benefit of statistics it is difficuld tsay whether AGOA has in
fact led to growth in exports but it cannot be éenihat working toward
that possibility is on the whole good for Nigeridégeign investment and
growth objectives. Where however it is realized tgorts into the United
States of America through AGOA has not been subatahligeria should

team up with beneficiary African countries to préss extension of the

2015 termination year using the AGOA forums.

Peer Review and NEPAD

It is recommended that the Peer Review mechanisnNBPAD be
administered by the Pan-African Parliament of tliecAn Union instead of

the office of the Chairman of the Heads of Statel @overnment
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Implementation Committee of NEPAD which currenttnanisters it. This
would make it more open, objective and independgatthis end Nigeria
should press for an amendment of the Constitutieé & the African

Union to incorporate this recommendation.

NEPAD should be operated as an initiative of thec&h Union. The goals
are the same; the operators are the same, thhe isléads of State and
Government mainly; there is only the differencet tN&PAD has separate
institutions. The merit of Heads of State and Goment sitting as the
Assembly of the Union of the African Union and thgitting under the
Heads of States Forum of NEPAD to discuss the halg of Africa is
hard to see. Below these are lesser separate batleshe same roles.
Since NEPAD is an initiative, an agenda, a programthere is the need
for African leaders to harmonize all shades of mwia or differences
regarding it so that the structures of the Afridamion could be used in
administering it. Universal acceptance by all Adncleaders of NEPAD
would help this harmonization but then it is notride or practice in
international affairs that all must agree beforthiag can be done. There

are cases of countries acceding to conventionstlze others.

202



6.4.

Concluding Remarks

How far and how thorough Nigeria is prepared to igoher foreign
investments efforts are two vital but different gliens. Looking at the
reforms and reviews in the past two decades, tiser® doubt about the
will to go far. As for thoroughness, she grappléht in the area of policy
as NEEDS exemplifies, but in the area of legalnmrefat is not global: that
is considering all relevant laws as a whole befegeslating changes. This
is why some laws still stand which are plainly cadtctory of or at least

not harmonious with newer laws made to bring alsbanges.

While admitting that there are several areas whetailed further study is
required, it is in all modestly urged that thesendings and
recommendations may enhance Nigeria’'s drive forremsed foreign

investments.
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APPENDIX

(See section 4.2.1 and note 10 of Chapter 4)
SECTION 104 OF AGOA ON COUNTRY ELIGIBILITY

SEC. 104.ELIGIBILITY REQUIREMENTS.

(a) IN GENERAL,.- The President is authorized ésignate a
sub-Saharan African country as an eligible -Saharan African country if the
President determines that the country-
(1) has established, or is making continual pragtesard
establishing—

A) a market-based economy that protects privateopr
erty rights incorporates an open rules-based tgadipstem, and minimizes
government interference in the economy through oreassuch as price
controls, sub- sidies, and government ownershgcohomic assets;

B) the rule of law, political pluralism, and thelnk
to due process, afair trial, and equabtgrtion under the law;

C) the elimination of barriers to United Statesdéa and investment
including by—

(i) the provision of national treatment and mea®suo create an
environment conducive to domestic and foreign itmest;

(ii) the protection of intellectual property; and

(iii) the resolution of bilateral trade and invesment disputes;

D) economic policies to reduce poverty, increase dlailability of
health care and educational opportunities, exgnysical infrastructure,
promote the development
of private enterprise, and encourage the formatbrcap-ital markets
through micro-credit or other programs;

E) a system to combat corruption and bribesych as signing and
implementing the Convention on Combating Bribery Fafreign Public
Officials in International Busi-ness Transactioasd

F) protection of internationally recognized workaghts, including the
right of association, the right to orga-nize andgh& collectively, a
prohibition on the use of any form of forced or gmisory labor, a
minimum age for the employment of children, andeptable conditions of
work with respect to minimum wages, hours ofkyo
and occupational safety and health;

(2) does not engage in activities that underminetddnStates national
security or foreign policy interests; and
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(3) does not engage in gross violations of inteonatly recognized human
rights or provide support for acts of inter-natibte&arorism and cooperates in
international efforts to eliminate human rightslatomn and terrorist activities.
(b)CONTINUING COMPLIANCE. If the President deterremthat an eligible

sub-Saharan African country is not making continpabgress in meeting the
requirements described in subsection (a)(1), thesi®ent shall terminate the
designation of the country made pursuant to suluse).
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