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ABSTRACT

COMPARATIVE STUDY OF MATRIMONIAL LAW OF NORTHERN

NIGERIA WITH EMPHASIS ON ISLAMIC LAW,

N geria being a country with a dual if not triple
systemof Laws is largely faced with the difficult of
finding the denarcating |line between the rules of Islamc
Law proper, especially in the Southern part of the country
and other |laws applicable into the country (Qustonary
and English Common Laws). Legal pluralismand the conflict
of Laws in Ngeria is a product of both historical cir-
cunst ances and perduring systens of belief, values and
social relations. In this study | shall be prinarily
concerned with those features of |egal pluralismand
conflict of Law which exists w thin heterogeneous

environnment |ike N geria.

The study is a conparative study of both theory and
practice of nmarriage laws in Ngeria. The Laws are that
of Islamc Law, Qustormary Law and English Law, but with
enphasis on the application of Islamc Law

Chapter one opens with a discriptive Sketch of the
hi stori cal background of N geria examning the com ng
of Islam the jihad of Skei kh Usmann Fodi o and the
comng of the European to the country. |n discussing
the colonial period, it wll critically analyse the
introduction of the English Lav; and other institutions
associated with it into Ngeria. Specifically, it wll
critically examne the interrelationship of the introduced

| egal systemwi th it indigenous counterpart.

Chapter two discusses the nature and scope of Islamc

Law (Shariah). The Chapter has also deals in detail with



vb

the sources of Islamc Law and the devel opnent of fiqgh.
It has also looks into the judicial and |egal policy of
the British admnistration and the | egal harnoni sation

in N geri a.

Chapter three deals with the formati on of contract
of 300 marriage and the concept of betrothal, its |egal
i nplications and consequences under Islamc Law An
attrmept to conpare this concept with the concept of
engagenent under both the custonary and English Laws are
al so made. Under customary Law, the Chapter |ooks in to
the marriage fornmalities of three selected comunities
inthe Northern Part of Nigeria, these are (1) Nupe people
fromNger State, (2) Qgori people fromKwara State and
(3) Bachana peopl e from CGongol a St at e.

Chapter four contains a bried account of the concept
of dower in Islam pre-lIslamc Arabian custons and the
custons prevencent anong the non-nuslimcomunities in
N geria. The Chapter has al so discusses the rights and.
duties accouraing to the spouses individually and jointly
arising fromthe contract of nmarriage with particul ar
enphasis on the doctrines of Nafaga (nmaintenance) and
Nushuz (disobedience) and its |egal consequences.

Chapter Five Sketches the systemof famly in
N geria, its scope and nature. This is nade possible
by di scussing the pol ygyanous nature of Islamc and
custonary Laws in conpari smw th the nonoganous nature
of the English Law, their advantages and di sadvant ages
and the possibility and acceptability of their application

in N geria society.
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Chapter six is devoted to the dissolution of
marriage and the ensuring effects on the spouses and the
Community at large. Special attention is apaid to devorce
as the main nethod for termnating a marriage contract
under the three legal systens in operation in N geria.
It has also |ooks into the issue of legitinmacy and | egitina-
sation and the |aw of custody under the three | egal systens.
Chapter seven contain an analysis of the variou topics,
the problens and their solutions discussed in the thesis
and offers sone suggestions for the future that may hope-
fully help in solving the problem affecting nmarri age
institution in our society. It has also |ooks into
possibility or inpossibility of having a unifornmed |egal

systemin N geria.
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INTRODUCTION

1. SIGNIFICANCE OF FAMILY LAW

In every society the institution of family is very
important, Its significance stans from the fact that
no part of Law and institutions of a society or a country
can be of more vitally importance to its members or
inhabitants than those which regulate the institution ef
marriage, Marriage is the basic unit of human civiliza-
tion and is the first principle of the whole social
structure and the foundation of a family is laid down

through marriage,

The term family may mean husband and wife (or in
polygamous society like our-, wives) and children as
well, It may mean all blood relations who are descended

from a common ancester, In s»rnther, it means all the
wife, children, other relatives, servants and even lodgers.
In Nigeria, however, there may be two meanings to the word
family: The principal meaning and the secondary meaning.
The principal meaning is the primary or the nucleus of
family which would comprise the man his wife and children,
while the sccondary meaning comprises the nucleus and all
other relatives of both the man and the woman under the
so=-colled extended family system,

In early times human soeiety was organized on the
basis of family grouping. The members of each social
unit believed themselves to belong to a common ancesbor,
Moreover, each group was a closed, self-maintained unit,
Its membe®s cooprated in securing the means of their own

-

survival, They worked together, each identifying his own
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interests with those of his family; ngether they
defend their honour and sought their sustér"ﬂna. The.
family was 86 large and so self-guffiotent that the
individual member, who was a very precious asset to it,
could spend all his life span inside the group and
fulfill all his basic and recreational needs within it,
including his physical, economic and emotional security.l
During its long history on earth, humen life under
went profound changes in response to the changing mode
of its ecology, but until the industrial revolution,
the changes came slowly and the social fabric and the
- people!'s values and traditions started reducing and
finally eliminated the traditiocnal wvalues which held
together the social fabric through which basic psychoelo~
gical meeds were fulfilled and the cherlged heritage was
successfully transmitted and perpetuated, The traditional
pattens of family relationship: have been severely distur-
bed, uncontralled sensual practices unduly elerated and
marriage is sometimes described as the women's prison
and the man's unnecessary burden, and is accused oxX breeding
Jjealvusy, of perpetusting sexual fascims and of stiflling
the healthy growth of the individual,
Some suggest artificial ingsemination as a measure
- of eliminating the heed for marriage; some sclentles are
busy incubatiﬁg babies in a test tube; and a call 1s made
on people to engage in sex merely for fun. The work of
suspected invisible immoral forces 1s further manifested
' in widespread pornography. The leniency lent to the

promoters of these horrendous practices is much regretted,
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People talk freely of "open marriages" of swinging
couples", of "communal life", of "group sex" of
homosexuality", as if these appalling prastices were
natural, moral, and healthy pursults, They read about
them, sex illustrated in print, and watch them practiced
on the screens and in life shows. Adulterous and inces-
tuous prectices are openly confessed and easily tolerated,
The religious leaders bnoth Muglims and Christians
have came out with stetements and produced usful litera-
ture explaining the views »f their respective religions
towards sex, the stetus of women, marriage and the insti-
tution of the family, The aim of this research is to
provide some material which would be used not only as a
guidlines, but also as enlightening scurce oun crucial
issues for the interested general reader and the student
of humanities especielly those of Law Sociologist
and /1 chropelogists. The study is a2 comparative study
of both theory and practice ¢f matrimonial Laws under the
three divegent legal systems in operation in Nigeria
{Islamic Law, Customary Law and General Law i.e. English
Law) .

1%, SIGNIFICANCE OF THE TOPIC IN NIGERIA.

A soclety cannnt suirvive without family because
the latter is the basic unit of human society and the
foundation of a family is laid down through the institution
of marriage, Thus, every humen being is 2 member of a
family, Nigeria a country with a triple system of Law is
largely bown to be fuced by conflict of Laws which 1s the
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result of the Colonial rule, Therefore, an urgent inquiry
into the nature of the multiple legal and other institu-
tional aspects of these plural societies is both signifi-
cant and challenging, In this study, we shall attempt

the preliminary task of identifying the various indigenous
and extraneous legal tradition on Matrimonial Laws that
are being enforce concurrently within Nigeria,

The parallel existance of these relatively disparate
Juridical units, generally suggests a simultaneous presence
of conflict and complementation, both processes which may
have gignificant consequences for legal development generally
as well as for related institutions, individuals and groups,
and social change within the multi-cultural system at large.
The study will also explore those inadequacies or sociolegal
processes generated by the Iinteraction of the different
legal traditions,

It sometimes became difficult to find the demacating

line between the rules of Islamic Law proper, especially
in the Southern part of the country and the non-Islamic
customary Law. This arises from the dubious conception
that Islamic Lew is regarded as customary Law,n1 and it
is sometimes styled as "Islamic Law as Customarily applied."?
It must be dismissed from the onset that Islamic
Law is not a Customary Law of any tribe in Nigeria or
else where in the world, but rather a universal Law which
has its sources from the Holy Quran, the Sunna of the
Prophet (S.A.W.), the Ijma- (the consensus of Muslim Jurist)
and Ijtihad (analogical deductions,)., It is therefore

1. Section 2, of the Northern Region High Court Law, 1955,
2. Section 15(a), of The Sharia Court of Appeal Tew, 1960,



wrong to think, that Islamic Law is a collection of

custom and usuages of any society. The study f}ll

restate the basic rules governing the Islamic Law of
marriage with emphasis on the Maliki doctrines and
principles because it is the schdol of Law governing
the muslims in this country, It will also attempt to
highlight those areas where customs and usuages, not
repugnant to the "~inciples of Islamic Law have been
accepted in the day to day administration of justice in
the field of Islamic Law of marriage,

111, METHODOLOGY AND APPROACH.

The relfvant materials to this thesis were ceollected

intermitently within the six years cf study. During the
period, scheduled interviews were held while question-

haires were administered. Many written works were consulted
in libraries and ~chieves, ;Records of proceeding in many
courts were perused, A considerable time was spent in obser-
ving court Sessions of Islamic, Customary and General Courts,
and recorded how rural and municipal judges, mediators, and
family heads of various customary clans reached diclsions
on family law disputes. This observation of the Jjudioial
process is intended to serve as a background to the com-
prehension of the actual working of the three legal sys-
tems under study especially on the issue of customary law
bulk of which is unwritten, The best and the most autho-
ritative source of information is the judge who applies
the native Law and custom and is himself bev'nd by it. The
outcrme of the interviews, guestiomnaires, and observations

was supplemented with informations found in administrative,
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achieval and historical documents, legal Books, Jjurnals,

handboeks, reports legislations and decrees. The publi-

shed and unpublished matcrials has provided a wealth of

tases.

The three main approaches open to this type of study

is used in producing this werk,

a,

Ce

The substantive rule approach, which involves the
collection and running of commentary on available
statutes, It was adopted inorder to determine the
extend to which law officers interprete the different

aspects of such laws,

The case study approach, which often reveals some
trendw in social life was also empleyed., The extent
to which people (involved in a case) know their
respective legal rights and demand them is always
reflected in case records snd this, we find useful
indetermining the level of people's understanding of

the laws and their modus operandi:

The compariti'~ approach was also applied because

the operation of multiple laws in a society ipso facto

leads to conflict of laws. Nigeria, with its legal
plurality, an advocate of legal harmony, may be
right or wrong in that advocation since certain
complications and advantages surely abound in Lanylegal
pluralism. In deed, the adoption of a comparative
approach leads us to an objective conclusion In our

recommendation to put the legal crisis and tension

in Nigeria into oblivion,
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Some problems were encountered in the process
of collecting data for this work, First, the response
of some people interviewed revealed to us a kind of
mistrust, fear or lack of confidence in uc and they

to
were possible biased in the information given @s,

Moreover, because of the language barriers several
interviews had to be conducted through an interpreter,

a factor which inceeases the risk of error.



- IAW _MAKING IN NIGERIA: HISTORICAL PERSFPECTIVES
This chapter is inténded to discuss the religiew of

Islam and its introduction to Nigeria, The Socio=-political
and legal systems which obtained prior te the colonial rule
will also be briefly discussed with a view to setting the
scene for a proper understanding of the context of the intro-~
duction of English rule and its legal system in Nigeria, The
subsequent chapter will analyse the phenomenon of advent and
the development of English Law from the inception of coionial
rule te the time when the country Achieved political indepehe
' lence‘ Finally, an analysil ‘f the confliet of laws and

the effect of legal pluralism in Nigeria will prowide th.
epilegue,

101 ISLAM AS A _WAY OF LIFE

~ Since this work is based mainly on Islsmi~ Leaw, it mav
not be out of place to say a few werds here about the religion
of Islam whieh, one may be happy to nete, is now gettir- s
deserving eensideration in the West after ages of prejudicial
misunderstanding. The Word Islam is drived from the Word
Aslama, which literally means "complete surrender" to the
will of Almighty God., The Din or religion which means
"submission" beimg a divine institution for the guidance of
rational beings, by choosing it for salvation here and
thereafter inclusive 6f belief and action, is Islam which is
external and internal submissien to the will of God, Therefore
Islam is based upon a firm belief in the existence, pegfection,
uniqueness and absolutemess af Gad, whe, in the past and at
intervels sent Prophets with missions which provide the
seeds of more and religlous guidance. The noble service of
the Prophets began with Adam and continued through Noah,
Abraham, Moses, Jesue te’'the time of Prophet Mohammed as

the last Prophet and messenger of Allah, y
R 2
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. The will of God is thot wankind sheyld pvrens husn,
1.@ beauty, of life and character as explained in mevele~ -
tions from time to time culminating inte the final )
revelation by the Quran and surnah ofthe prophet(S.A.W). |
The Qur'an is quite explicit on the religion‘of Islem
~ when it saysi- - | o o
"he Religion before God, Is Islam {Submission
to the will of God). Nor did the pecple .
of the Book dissent therefrom except through
envy of each other, after knowledge had come
to them, But if any deny the signs of &od,

God is swift in calling to account,%(1)

This divine declarations has been mentionédtin the'eariler
B revelations(z). The divine missions culminated in the
" ministry of the prophet Muhammad (S.A.W.) The followers‘
‘of Islam, celled Musiims firmly believe in all the pest
- prophets who preceded Muhammad whom God is spoken of in
the Qursn as being Muslims$3), Thus showing that Islem
is the true religion for the whole of humanity, the various
prophets being the preachers of that religion among different
nations in different times and Prophet Muhammad (S,A.W)

its lasst and most perfect exponent,

Islem is the last of the great religions these mighty
- movements which ha#e revcluticnized the wﬁola world, Islem
requires its followers as stated earlier to believe in all
the past prophets as prophets from God and to their sacred

Books, especially the attauvah(Torah), Engjed, (Holy Gespel)
andeaburah (Psalns) as have been revealed by the Almighty

God.

1. Qur'an Chapter 3 Verse 19

2, Bible, John, X1V, 16, XV,26, XVII 7; Deut, XVIII.18-19,
T Mrtarn 2132 Awd c.ltl’. :
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The Holy Qur'an says" and who believe in the Revelatien
gent to thee, and that sent before they time..."{u). The

Holy Qur'an also says in another verse:

Says: We believe (in) God; and that which has -
heen revealed to us, and (if) that which was
revealed to Abraham, Isma'il, Isaac_. Jacob, and
the tribes, and (in) that which was given to Moses
and Jesus, and (in) that which was given to the
Prophets from their Lord; we do not meke any

distinction hetween any of them"(S).

"y The Apostle believes in what has been revealed te him
from his Lord, and so do the believers; they all believe

in Allah and His angels, His Books and His Apostles...“(6).
The Logical conclusion to the evolution of religious |
history 1s a non-sectarian, non-doctrinal and universal
religion, Religion is not a mere ideological vision, It
is a practical system of 1life, for it valamceshuman
requirements, reason and spirit and resolves conflicts in
the interest of soclety between spiritual and temporal,
economic and social principles with its independent
existence, The Holy Qur'an says" This day have I per16cted

vour religion for you, completed my favour upon you and

(7).

have chosen for you Islam a3 your religion

., Qurtan 2;L

S, Qurtan 23136, . _ ‘

6. Qur'tan 2:285 . W : /
7. Qur‘a.n 5:}.]. , ) . sy )-‘-
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" 1.2 ISLAM AS A UNIFVIN FORCE

In spite of the rise of riwval dynasties over the
centufies, Islam succeded in uniting its followers, A
new idea of the unity of human race as a whole, not bf
the unity of this or that nation, was introduced into
the world by Islam - an idea so mighty that it welded
together nations which had faught with one another
through out human history, It was not only in the Arabian
penisula that from the tribal wags were a Common occurance
that this greate miracle of Ratification., As said by one
Engiish writer took place, that "A more disunited people
it would be hard to find t111 suddenly the miracle took
place. A man arose who, by his personility and by his claim
to direct Divine guidance, actually brought about the impos-

sible, namely, the union of all those warring factions"8

commenting on the achievement of Islam in the unifieation
of many races, another English writer has this to say:-
In the 5th and 6th centuries the civilised world
stood on the verge of chaos, The old emotional
cultures that had made civilization possible, since
they had given to men a sense of unity and of reverence
for their rulers, had broken down and nothing had
been found adequate to to take their placé..... It
seems then that the great civilization which it had
taken four thoﬁsand years to construct was on the verge

of disintegration and that mankind was likely to return

8., The Ins and “uts of Mesopotanian P,99 as qguoted by
Muhammad Ali, in the religion of Islam ot F.B,

ses/B
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to that condition of barbarism where every tribe
and sect was against the-next and law and order
were unknown,... 7The old tribals‘sanotionslhad
lost their power.... The new sanctions sreated
by christianity were working divisions and |
distructions instead of unity and prder....t;.
Clvilization like a gigantic tree whdse foliége_
had over-reached the warld stoad. tottering rotted
to the coveeses.s Was there -any emotionzl culture
that could be brought in te  gather markind cnce'
more into unity and to save civilization?" And
peaking of - Arabia, the learned author adds that,
nit was_amqng-these people that the man was bern

who was to unite the whole known world of the

east and seuth."?,

BaSed upon the Curanice provisions fevealedlto the

| Prophet Muhammad =and his Prophetic'Traditions and genera-
1izations_pertaining.t5 human conduct, a legal spectrum, .
knownlas Sharia or isiamic Law was1immediately developed,
As a term, Islamic- Law may be defined as: "an infailible
doétrine regulating the individual's relationship_to Ged
and his interactions with his fellﬁw_human beings," °.

It comprises the whole of the spiritual, political, econeomic,

Sociai, Domestie and Private life of the adherecnits ef
- the Religion.

O J.H, Denison, Emotien as the Basis af CiVlllZﬂt‘P“
Pp.265 - 268,

10, Shariah is fully discussed in the next chapter,

.00/6
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Though infallible, the Law is by no méans rigid, The
fact that it is based on principles with relatively few
specific injunctions and that much is left to the
judgement of the human mind, has made the Law reasonably
flixible and responsive to the needs of time and environ-

ment,

Therefore, Islam, spread within a few decades of
its birth into almost all parts of the then known continents
and the number-of.its ﬁdherents continued to steadly increase,
Under Iglamic system the barriers separating ancient civi-
lizations were demolished. On the enlighted feoundation of
Telam, blended with remanants of the ancient heritages,
a progressive splendid civilization, one of the best history
has ever known, was built., Although based on divine revela-
tions, the Islamic Law is not a theocratic Law, as the
faith does not recognize religlous ranking. All are equal
and have direct access to God., Nor can the Law be described
as secular, since there is no dichotomy of secular and
spiritual in Islam,
1.2 THE REFOMATIVE NATURE OF ISLAM.

The characteristic of Iglam and its institutions 1i:
in the full identification of its origin and the personi-
lity of its Prophet. The steps he took to discourage
slavery were for its future prohibition which came later
by conventions abolishing it; he breathed among the f=ith~
fuls a spirit of charity and friendliness and recommend . .. .
Practice of Social virtues, checked by Laws and precepis,
the thirst for revenge and appression of widows, orphans
and the weak virtually terminated, He took the middle
courge for the upheld the authority of the husband over the

_—
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wife, as the surest safeguard of -the honour and happiness
of both; he l2id down strict rules with regard to the many
in which wives were to be treated, not merely in respect
of necessities of life) like food, lodging, closing etc;
but also regarding the husbandts mode of conversing

with them, the companionship which it was his duty to
supply. He found women.in general as cattled; but left
them as mates and helpers; found them without any legal
gtatus) and'left them in complete enjoymenf of legal
rights, in matters of family relations domestic leadership
and other social relations within the’ framework of famil

- and public wélfare, and man's individual behaviour.

1.4 ISLAM IN NIGERIA (HISTORICAL BACKGROUND)

Islam was first introduced into Nigeria as.early T

as the first half of the 14th century by traders from the
Maghrib, itinerant Scholars and travellérs. Although
historians and other chroniclers disagree as to how wide
spread the religion was\prior to the jihad of Sckoto,
there is 1ittle doubt about the fact that within the
preceeding tﬁo cénturies before the jihad, many rulers
of the kiﬁgdom and commoners had aécepted Iélam. It was
recorded that King Umaru of Kane who ruled from 1410-1421 A.D,
was fhe first King to éccept Islam in Kano. He was
followed by Muhammadu Korau the King of Katsina who rul:d
from 1380 to (420."7, ‘ |

| | .../8
|



Before the introduction of Islam into this Country
most of the people are either Pagans or animists engaging

in the worship of ancestral spirits and Bori cults. -

Even long after conversion, some of the pagan practices were

- carried over and syncretited with Islam especially by

1.5

the rulers, Despite the firmly establishment of Islam
in most of the parts of the Country, especially in
Northérn. yet by the 18th Century what remained of Islamic

teaching and practice in most of the areas was no more than

. a 8hadow of real and true Islamic teachings and practice,

Committed Muslim Schoolers like Sheikh Jibril®12) who was

one of the most prominent Schoolars in Hausa Land, deeriwd

the glaring condition of Islam and the application of Sharftah
by the corrupt schoolars, the greedy oppressive and ignoran#i
nominal Muslim rulers and the populace the majority of whom
were ignorant of the true teachings of Islam, :

|
BACKGROUND TO THE SOKOTQ JIHAD

L i ooy M ML ol M iy P o — i o W ol e S B . il S e e

. "At the turn ,f the 18th Century" writes Hiskett and

the established of Shari'a revolutionary movement,
ctherwise known as the jihad of Shehu Usuman bin Fodio,
arose 1n Hausaland that was to have a profound influence
on the subsequent history of the area,,, the movement
(which) was) fought to reform Islam brought about important

(13)

changes in this part of Africa,"

-~ e e S . gy o Al A . - [ Ay —

12, Sheikh Jibril bin Umar was a teacher to both Usman bin
Fodio and Malam Abdullah bin Fedio,

13. M Hiskett, The Suword of Truth: The Life and Times of
Sheikh Usuman bIn Fodig (73737, o



The jihad led by Sheikh Usuman bin Fodio, supported by his
able lietenants like Abdullah bin Fodio, Muhammad Bello,
Aliyu Jedo and a host of others in Hausaland, which led
to the ¢wperthrew : of the Hausa Kings, is a logical and
inevitable result of the eventsin Hausaland in the 18th

and early 19th Centuries,

=W
iy,

‘ A Fulani who emigrated from Senegambia
be85use of the troubled times znd a member of the Terenkawa e%an
Lﬁ?glled Musa Jakollo, He made his way eastwards, and in
 due course arrived in Hausaland. He first settled in
Bernin~Konni (now in Niger Republic) where he stayed fer:

a long time, before he ~:!+ finally moved in to the

Gobir Empire, It was to this family that a child was
born in the year 1755 whose name was Usuman bin Fodio,
His father Muhammadu Fodio, was a man of piety and lear-
ning, and he made sure that his two Sons Usmman and his -
yoanger brother Abdullahi received the best education,
In those days education was based upon the study of
Arabic and Islamic theology. Usuman was an apt pupil,
with an insatiable thirst for knowledge, and he abserbed
all that his instructors were able to teach him, Before
reaching the age of twenty five he himself had becgme the
instructor of his younger brother.(1u)

Among the Sheikh Usuman's teachers - i were two
prominent ones who seemed to have exerted a very special
influence on npim, Zén 323 g;gsgncle, Malam Usuman
Bibnuduwa, with whom he had spent nearly two yegrs,of
his adolecence and who was evidently a man of high
principle and strong conscience, | o

Y v —— T R i ey S e k. e oy P Yy — -

14, Abdullahi Bin Muhammad, Ida al=lusukh, Tran. by M.

TTS e A inlaFatl Wal A= apdaye Vo LT
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He was renowned for righteousness and for the fearless

manner in which he forbade the wrong and upheld the right.

L4

_And it was because of his character that his pupil took him
.as a mod9115 and it is highly probable that he played a very
important role in steering Usuman's mind to the parth of
militant reform, The second teacher who greatly contributed
to Usuman's evolution as a religions reformer was Malam Jibril
Bin Umar who was then recognized as the most learned man in the
central Sudan, He was described as very simple and friendly,
but very rigid oppcnent of any form of compromise on religions

16

questions,

Sheikh Usuman, having studied Islam at an early age, and
fired by the desire to rid his Society of corruption and
ignorance, started to preach and guide his people. He knew
that no permanent change was possible without first, educating
and enlightening the people, He therefore started preaching around
1775. Accompanied by his brother, Abdullahi, he travelled from
one place to another calling people to the true teachingsof
Islam, The preachings were normally made in Local vernaculars
of Hausa and Fulfulde. As more and more people flocked in to
listen to his preachings and take formal leasens from him, he
established a very high reputation in all the sorrounding areas
the years his group of followers increased and a community of

orthodox Islamic believers who established.

15. Abdullahi, in (hiskett, pp. 563 and 575).

16. Hiskett, An Islamic Tradition of Reform in the Western
Sudan f from The T6th To the 7T8Th Centurya.

eee/ 1



- 11 -

While Sheikh Usman initially suifeeded in winning $ver
he
the ordinary people tc the cause ofﬁﬁrue and pure Islam,
the story was different with the ¢orrupt scholars and the
Hausa rulers they sypported, Both groups had 2 lot to gain
from maintaing the prevalling conditioen - 1. s® that
they can continue oppressing and manigitlatintheir people,
It is because of this that the rulers would not confémp%gte
o ,for the purpose ‘ef
the iden &f e up their absolute poweréj‘ the application
of Islaemic Law (Shari'ah) which demand abselute justice
and fairness by those in authority and which makes no
between
distinction between the ruler and the ruled andiphe rich
and the poor, The Hausa Kings did everything pessible te
the true The
see that/Islam is not firmly reoted/ sorts ¢f strateztes
were employed to stop people from embracing Islam., The
King's suppeorters were encourage to attack these whe

listened to Sheikh Usuman and his supporters,

The persecution of Sheikh Usuman and his fellewers
went to the extent that, the then Sarkin Gobir Nafata
enacted a law curbing the activities of Sheikh Usuman and
his followers, and, prohibiting conversion inte Islam and

ion the node of
the panjfestat/ Of Islamic teachings onjdresing.This
edict was proclaimed 1in the market places all ever the

kindom and it became operatio with immediate sffect(17),
Thelagt 1 act of hostility from the rulers came in the
form of pillage and plundering attacks on the Sheikh's

Scattered Community of followers, _ S

- - —— - e S T A e S A A S T e S gy S S Y TR S gy S P s s Al e
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Farkin Gobir Yunfa, attecked the Muslims and ordered Sheikh
to vecate his home town Legel so that he can destroy the
rest of the inhabitants, As a result of these threats,
Sheikh Usuman decided to migrate with his follewers to
Gudu on 218t February 180, This led to the first military
confrontation between the Sheikh and his now declared
enemies, the rulers of Hausaland."18.

At Gudu, a new settlement for Sheikh Usuman and
his followers, was established and many people from far
and near joined his rark. When Yunfa heard nf the number
of men who were now taking refuge in Gudu, he issued out an
order to the effect that the properties of those emigrating t-
join the Sheikh be consi‘icated“19 . and finally decided to
attack the Sheikh and his people. He therefore sent 21 muss=gc
to the Sheikh Saying: "Tell Shehw that I am preparing
for war, and let him get ready against our meeting."go.
When this message reached Sheikh and his followers,
they realized that the Community now needed a leader,
so there and then they paid homage to Sheikh Usuman as
their leader, He thus became the leader snd Commandcr of
the faithfuls (Sarkin Musulﬁi). Accepting the allegiance,
he himself swore to be guided by the Holy Qur'an, the
Boock of Allah, and the Sumnah of the Prophet (S.A.W.).
With this development, two different cemmunities now
existed in Hausaland, the Muslim Community under the

leadership of Sheikh Usuman, and the other Community undcr

the Hausa Kings whe did not accept Islam as their way of 2117

15. Tazyinul Waragat, M. Hiskett ed., PP,107-109,

19. Usuman bin Fodio, Tambihu'l Ikhwan, (Palmer, Journsl of
~ the African Society, Vol.X1v, P.190).
20, Belle, Infag-al-Maisuri, P.7 .

P i s



Since a muslim Community has now been established within
the Hausaland, the Hausa Kings became united in their effort
to crush the threat posed by the Muslim Community and its
leader Sheikh Usuman bin Fodio, The Military confrontation
that followed same the emergence or victory of Shiek Usman,

It is this War that is commonly referred to the Jihad, The
Jihad succeeded especially with fall of the citade of power

of Gobir, Alkalawa in 1808. What has thus started in the
early part of 18th Century as a defensive battle led to be

8 complete defeat and overthrow of the Kingdoms of Hausaland
and the establishment of Sokoto Caliphate under the leadership
of Sheikh Usuman bin ¥odio as Amin-al-Muminin or commander of
the faithful, The administration of the Caliphate was, from
then on, to be based on the 8hari'sh, the Qur'an and the Sunna
which became the Law of the Land (Constitution).

The administration of Justice is always regarded as one
of the most important functions of any Muslim Government,

It 1s an incumbent duty upon the Caliph, the leader of the
Muslim Community, to establish and maintain justice among the

members of the Community. The political structure of the

Caliphate prowides for other officers appointed by the caiiph
to assist him in the governance of the Caliphate. These include
the office of the Wazir, who in addition to serving some what
like a Prime Minister, also assumes the role of being the
conscience of the supreme leaders;zq'the public complaints
department, (considering the nature of human society)} Sheikh

Abdullah bin Fodio recognised the

21. Abdullahi Bin Fodio, Diva al-~Hukkam, p. 19.

I iin
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fact that it is not realistic to expect an ordinary judge
.to try cases where very powerful Government Officers warg
~involved, In such cases only superior efficers like the
Caliph himself, or Wali al-Mazalim, s sort ef superior
Judge, could try the cases.(gz) Other offi;ers includes
that of the Amir (Emir or subordinate Governor) and Qadis
(judges) whom the Caliph delegated some suthority or
function ¢p ensufing injustice-, redressing wrongs and
Oppressors

restraining possible / = and to ensure prevailenceof

Justice generally according to Sharitah,.

| The State through its apprepriate organs is te
strive to promote and defend the faith of the Cammunity,
It is also to provide amenities and means of livelihead
for all the members of the Community for a meaningful
1ife on earth and to facilitete their services of the
Almighty Allah, It should be borne in mind that the
Caliph acts as the guardian of the Law whese supremacy
is complete, In Islam everyone, from the Caliph te the
most humble membersof the community must submit to the
rule of the Shari'ah, This was in essence the |
administrative and judicial structure and secial s?stem
- established by the jihad mevement which M, Hiskett referwed
to above, at pp.7 ~ 8. iiereigned for almest a century
prior to the advant offBritish Colenial administratien

in this Country,

]
'
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21, Abdullahi Bin Fodio, Diva al-Hukkam, P, 19,
. 22, Ibid, at P,22, S
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1.6 THE COLONIAL PERIOD

i A W T . B -

portion of the
This / ' Chapter willtraces the history ef

the advent + of Colonial rule in Nigeria,
especially it analyses the development of the
imposed Engkish Law and 1ts effects on the

pre-exigting Islamic system,
|

Upon the arrival of tﬁe British Conquerers, they
found an established system of both Law and Gevernment,
Organised on the basis of the Shari‘ah, Having
established themselves as the new rulers, a change
of pelicy and direction were ipso facto brought; se
that the application of Shari'ah they found noct enly
ceased to be ultimate legal basis and the sole test
of legitimacy, but its very application became dependent
on:the Laws introduced by the conquerors, Historical
records showedlearly that long before the 19th century
‘each of the terrifories which togather now constitute
Nigeria had a system of administration of justice,
|

Before the 19th Centﬁry British and pther forsign
merchants had started te trade with the indigenous
people on the UWest Coast of Africa. The trading ceastal
areas which later formed part of Nigeria included Lages,
Benin, Benny and others, The Berlin conference of 188),
brought about the parfitiening of Africa amengs the various
EQropean nations that were competing te gaih.control varicu

sarts ©of the continent due to their economic interest,

-

/ | |
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The conference had given the scrumbling nation legitimate
power of control over the .arious African States,
Futhermore, it had given the various Burepean nations
power to introduce their Laws in the States that they
were able to get hold of(23), The introduction of
" the Eurcpeans Laws was done in cleverly and cunning
manner, At first and before the Berlin conference,
the Laws were introduced by treaties in order to
protect Eurepean intrest - intrest of foreign traders,
- Missionaries and explorers, |
o y |

Most of the Southern especially the Costal ares
of Nigeria had by mid-nineteenth Century came under
British control either as protectories or ceded
~trritories, As a result of the Occupation, Colony
~of Lagos was created in 1862, ln that part of the
country, the first action of the British authorities
was to intreduce into the territory the main body of
English Lawszu) Even before that occurred there were
established for the Colony a legislature and a system
of courts of the Fnglish type to deal with oases which
involved the Missionariesgs and the European trader
directly or to settle trading dispute between the
Buropeans and the indigenous people. Europeans never
submitted themselﬁes under the jurisdictien of the
established customary courts they met., Because to
them, the customary court system was very sirange

and primitive,

T P T o T . T T A WU e S k. W S et . Y S Tty W el T S - —— ar o Vet

23, Article of the Berlin Conference gave the European
nations on Africa power to establish political,
administrative and Legal Control. —-

2l,. Ordinance No,3 of 1863
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The Interiour part of the Country where they were
) was ruled
yet to establish themselves /by powerful Muslim rulers

who had imposed a military domination upen the Country

and were not prepared to open their territories to the

Europeans, The Royal Niger Company however, succeeded

in negotiating treaties with some of the most promivdent

of these rulers, It has been advanced that British fears

of further movements of Germany from the South-East, and

of France in the West and North of the hinterland Couple,

of course, with pure imperial ambitions, compelled the

British Government acting through its subjects to extend

its territorial control across the river Niger, The Royal

Niger Company which already had trq&%gg out posts and other

interests in the Soutkern areas o%{North, under the Command

of Lord Lugard led military expenditions which they
subBued and deposed some Emirs and concluded treaties

with others, On 1st January 1900, Nerthern protectorate

was established and Lord Lugard was appointed as the first

High Commissioner with his headquaters at L-koja.

the
After the ‘conquest of Kontagora and/ ccupation of

Bida, Lord Lugard sent a massage to Sultan of Sokoto
Abdurrahman for the appointment of successors of the

deposed Emirs.(ZS)

———— ——— — — e

25, Annual Report, Northern Nigeria, 1001, P,15,
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In niglyeplythe Sultan wrote: |
"From us to you, knaw that I do not Consent
to any of your people dwelling among us,
I myself shall never be reconciled to you,
nor shall I permit any futher dealings with
you, Henceforth there shall be no exchanges
betweeﬁ us save those between Muslims and
.unbelivers Holy War as the Almight has enjeined
on us, There is neither authority nc power

gsave in God on High."(zs) | B .

As a result of this letter, Lugard plans te attack
Sokoto and on 17th March 1903 Sokoto submitted after the -.
Sultan Attahiru Ahmadu fled, and on 21st March 1903
Muhammad Attahiru was appointed as a new Sultan, On his
appointment Lugard compelled him to accept the following
conditions imposed by the British in his speach:

(1) that all rights of Conquest, acquired by the
Fulani throught Northern Nigeria, passed to
Britain,

(2) that for the future, every Sultan and Emir
and principal officers of State should be
appointed by Britain, |

{(31) that Enirs and chiefs so appeinted sheuld: .

obeycthellaws of the British Gowermnment,. . i i+{

s s i- .

- — N s . -

26, D,J.M, Muffett, (Concerning Brave Captains), London,
1'96!4-’ PP-LI-2-51 .
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() that they should import no fire arms, except

flintlocks; and

(5) that the British Government should in future

hold rights in Land and taxation.

The conquest of Hausa States, in 1902-03, brought
the wole country under effective British control, On
18t January 191, the Southern and Nerthern protectora-
tes were formally amalgamated with Lugard as the first
Governor-General of the whole Country,

The British, evolved the now fﬂmoﬁs policy of
"Indirect Rule" which allowed the institutions of State
and the machinery of government which were in existence in
Northern parts of the Country to Centinue functioning witi-
in 1limits and subject to certain conditions. Lugard
himself admitted this when he wrote that "Since the
niitical staff is inadequate for the administrotion of
2 protectorate of such vast size, it is obvious that we
c2nnot in any sense administer it, hence we must utilize
<he existing machinery and endeavour only to improve it."27.
The Colonia policy in this cnse was to follow the long-
established practical set~up and legal system, While jus-
tifying British conguest of the area by usurpation, Lugar,
now the Sole administrator, stated the policy of his admi-
nistrotion towards the conquered Hausa-Fulani Emirs,
thzir pre-existing political and administrative szet-un
and judicial system, Writing to his political and adminls
trative officers, Lugard Stated the policy thus:

27. Lugar, Political Instructions, Memo 18, PP,264-5,
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"Where a2 Hausa~Fulani ruler is“fecognizéd_by
government, his authority will be supported -

in every way,... His Just tributéd from his
gubordinate villages will be enforced aﬁd his
‘native Courts upheld...s Subject to prqclamatiéns

»38

and instructions.

Having féqu that throughout the Northern part of
this country, especially in principal towns, a crﬁplex
.ﬁetwork of Courts in which Islamic Law was administered by
an Alkali who is a man of considerable 1earniné esisted
Lugard Stated his bolicy towards -the judicial system thus:
"t is nﬁt the pelicy of the Government to _. |
interfere unnecessarily with these Courts,l
but rather tq incrense their'influence, and

to make them in evéry'wey effective instruments
39 i _
i

of jusfice.

For obvious reasons, Colonisl policy could nrt be

openly directed towards the abolishing of Islamic Law

Islam hadlbecome an integral part of the life of the
people in the Sokoto Caliphate, the preservation of
Islamic Law and the Alkali Courfa was therefore dictatedl.
by necessity. Moreover, in the sophisticated systém of
administration of Jjustice already in exiéténce, the RBritish
found an effective instrument which they‘eould us2, with

careful manipulation, preserve peace and order for their

own Colonial purposes,

38, Lugard, ld, at D,26lL.
39. Llugard, Id, Memo 3, at pp.168-9,
- | S /21
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"Where a Hausa—Fﬁlani.ruler is recognized by
government, his authority will be supported

in every way..., His just tributes from his
subordinate villeges will be enforced and his
native Courts upheid,,.. Subject to proclamations

|138

and instructions,

found that - ;
Having [Lthroughout the Northern part of this country

especially in prineipal towns a complex network of Courts
Hn which Islamic Law was administered by an Alkali who is
a man of conéiderable learning, lLugard Stated his policy
- towards the judiecial system thus:

"It is not the policy of the Government to

interfere unnecessarily with these Courts,

but rather to increase their influence, and

to make them 1in every way effective instruments

of justice,“(Bg)
For obvious reasons, Colonial policy could neot be

openly directed towards the abolution of Islamie Law,

Islam had became an integral part of the lives of the

people in the Sokoto Caliphate.  the preservation of

Islamic Law and tﬁe Alkall Courts was therefors dictated

by necessity., Moreover, in the scophisticated system of

administration of Jjustice already in existence, the British

found an effective instrument which they could use, with
careful manipulation, preserve peace and order for their

own Colonial purposes.

38. Lugard, Id, at P.26L
39, Lugerd, 14, Memo 3, at pp.168-9



Hence the principles of Indirect Rule, Therefore, to
consolidate their rule and avoid possible uprisings’by
the pebplle - on religious grounds, the Colonial rulers
had given firm undertakings not to interfere with the

Islamic religion,

- However, while claiming that just prior te or at
The beginning of colonial administration, the system
of Justice priviousiy referred to had -~ deteriorated,
been corrupted and often the judges' decisions were
replaced by despotic act of the Emirs and that the system
wag generally be set with a catalogue of evils, Lugard ™ ,.v
futher stated that it would be his government's policy

to regulate the system by assuming the following:

| .
(1) Power teo appoint or approve the appointment of

judiclal officers, |
| (i1) A supervisory roles to review courts' decisions.
50 a8 to ensure that old abuses of the system
were discontinued, and
(1ii) The power to establish by warrant new and.
(L0)

different gradaticns of Courts

These provisions lald down the new pattern of organisation
of Courts and subseguent enactments continued te incerperate
the supstance of the proclamation. Thus the courts now derived
their authority and Jurisdiction from the 'warrant' which

contained the name of the judge and defined the area of

Jurisdication of the _Court,

A g e S W W S S ——— iy v el S e ] S

- L0, Lugard, Supra, Memo 3, at pp. 168-70 See also Proclamation
No, 5 of 190Q,
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1.7 THE_INTRODUCTION AND DEVELOPMENT OF ENGLISH LAWS IN

NIGERIA.,

In the forgoing discussion the pre-colonial historical
background of the Country and the introduction of Colonial
rule have been very briefly examined., This was done
with a view to setting the scene for the dizcussions of
the development of the imposed English Common Law System
in the Country., Within a relatively short period the
fnglish administration became rather well-establighed
after amalgamating the Northern and Southern protectsa-
rates of Nigeria which started what is known as the first
major reorganization of the judicial system. As earlier
stated, one of the first actions of the British authorities
was to Introduce into the Country the main body of Englsih

L'mr."lM
At the first stage, the Courts were established

to settle debts zand contractual disagreements between the
natives =and Furopeans, The Second stage brought the
introduction.of more general Courts like the Magistrate

and District Courts to handle cases of more general nature
The third stage was the establishment of higher Courts that
handled appeals from Magistrate and Distriet CI:'Jurt.-s"Lll3

In some cases Zonal appellate Courts were established,"uh

hE
and the highest Court for the Country was based in Lorl...

i1, By Ordiance No.37 of 1863,

42, Ordiance No 3 of 1876 introduced British Court's
System to Nigeria.

4., High Court Ordinance of 192}.

he E.g. West African Courts of Appeal,

5. E.g. The Judicial Committee of Privy Council,

AT N ]
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According to one authority, "Lugard's aim was
to establish a super-impesed Court Organisation
consisting of the Supreme and Provincial Courts to
enforce the pr..tectorate's Penal Laws and make availa-
ble a standard of justice appropriate to a British
Protectorate, but at the same time to utilise existing
indigenous Court systems which would be under supervision
and Control by the Government, continue toc dispense justice
to the masses of the people in a firm understood by them.(hs)
Such a policy was possible in the Northern Part of the
Country where there was an established Alkali's Courts
administartering Shari'a, which included the all embracing
c.vii code of Islam and some specific criminal offences,
But on the other hand such a policywas not be found in
the Southern parts of the Country where there was no

such clearly defind system,

Earlier j¢ was seen that Lugatd's administration
promised not to temper with the pre-Colonial legal system,
if sidetzract this promise and interfered with them through

the reorganisation end '~ grading of Native Courts in the
continued

year 1914, This state of affairs [ untill 1933 when

a ne + - was ‘ntroduced, Prior te this date,

ad=? .ouialive officers could not, in the exercise of their
review powers, reverse decisions of Native Courts. Now the

1933 Ordinance conferred upon them mcre comprehensive powers

of transfer and review of any proceedings of Native Courts

—— — e § - —— T —— o —— T ————— T ——— —— - ——

L6, Key and Richadson, The Native and Customary Courts of
pPP. 19-20,
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(ekcept homicide) and to make such order or pass such
sentence therein as the Native Court could have made or
pass, (47) W With the creation of various grades of
Native Cour"ts9 preovision were made to limit their power

of
as to the degre&/sentences they could pass or, in civil

. cases, the amount of money involved in the suit, damage

1.8

c¢laim, debts etc, Moreover all Native Courts were barred
from imposing punishments which involved mutilation,
torture or which were repugnant to natural justice and

humanity,

THE VALIDITY OF CUSTOMARY LAW AND REPUGNANCY CLAUSE

A S g T —— i —— e P — e o ol D S U o Y S S gy M S W P S e S U W sk Sl S S A s i S

always
It has/been the British Colonial policy to recognized

the application of Customary Laws in all Courts established
by its administration. Section 10(1) of 1933 Ordinance

defined the Law a Native Court could administer as:

(a) the Native Law and Custom pfevailing in its
area of jurisdiction;

(b) the Provisions of any Statute which it was by
Order BEmpowered to administer; and

(¢) Local by Laws,

Section 10(2) of the Ordinance further Stated:

E;. S;ﬁé-28z1SEE):_Cap.1u2--Laws of Federation of Nigeria,
19

L]
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10,(2) For offences against asny native Law or
Custom a Native Court may, subject to the
provisions of this ordinance, impose a fine

or imprisconment or both, or may inflict any
punishment authorised by native law and custem,
provided it dces not involve mutilation or torture,

and is not repugnant to natural justice and humanity.

By the introduction of this multifaceted test 1t was
Intended to deny a native the benifilt of an QOtherwise
relevant and proven Customary Law principle if offensive
to the test. The clause ousts Islamic Law (along with
other forms of native Law and Custom) where its provisiens

conflict with any statutory Provision which are for the
time being in force. Section 28 of the High Court Law
has imported all English statutes of general application
which were inforce in England on the first day of January

1500, in to Nigerian BLegal System(ha),.

In spite of the apparent intention of the Colonial
masters and their aids, the 1967 Area Courts Edict has
not actually curtailed the applicatien of Islamic Law,
This is because Section 20 still requires the Courts to
apply "The Native and Customs prevailing" in their respecfive
areas of jurisdiction, or the Law "binding between the
parties" subject only to the provise that no native law

may be applied which is repugnant to natural Justice,

48, See the High Court Law, See, 28 and see 23 of the District
Court Law,
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equity or good conscience or incompatible either

directly or by neceszary implication with any written

Law for the time being in force." Thus the legislation
itself has, in effect, rendered Islamic Law the applicable
Law in most of Northern Nigeria and to the majority of its
population(ug). There was no attempt to defind the phrase
"natural justice, equity and good conscience”, However
gince the courts were European Courts and Personnel of
the Courts were BEuropeans or who were trained in Eurepean
Law, the inevitable meaning that was given t» "natural
Jjustice, equity and good conscience" was the natural |
Justice as perceived by Europeans, the "equity" as
understood by them and the "good conscience" was that of
the Eurepean standard, Thus in Lewis V, Bankole,(So)
Speed Ag. C.J, Stated that while ™"natural justice” and
"good conscience" were not definable, the Courts were

well acquinted with the doctrines of equity; the rule
submitted to him formed no part of the English system of

equity,

The test has been applied in Nigeria in a variety
of ways and to diverse causes, The principle was used in

the case of Guri V, Hadejia Native Authority(®'} where

the Federal Supreme Court declared invalid a rule of Maliki
Law that prevented persons accused of highway robbery

(hiraba) from defending themselves,

49, According to Statistical data about 94% cases (Civil and
criminal goes to Arez Eourts, and over 75% ef the cases ar

overned by Islamic Law,
50, ?1908) 1 N.L.R., 81
51. (1959) 4 F.S.C. Lk
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(52) applied
Again in Edet v, Essien it was /[  to deny Custody

of a child, to an appellant who, although not the
biological father, was entitled to their custody under
customary Law, since his dowry had not been repaid to
him, Another Customary principle by which a child

born within ten months after a divorce is the property

of the former husband was rejected, The Court, on
grounds of repugnancy to natural justice, equity and

good conscience, declined to enfore the rule in the
particular case, since it would have taken a child

away from the couples who were univers ally acknowledged
to be its parents(53). In fairness, it must be added
that the Court in this case explained that it was not
prepared to declare the principle as it stood as being
repugnant to the phrase, In another case, a lower court
had rejected a customary rule ~f succession (which
prescribed distribution ofthe estate of an intestate
praepositus according to the number f wives and not

the number of issues of the deceased) for being inconsis-
tent with modern idea of equiality between children, This
view was rejected by the appellate Courts /_whics}%;ated
that what ever the modern idea might be, Idi-Igi was
still in vigorous operation in Lagos and consequently it
was decided that the Customary Law should be applied in

the Case.(5“)

52 . (1932) 11 wW.L.R, 47,

53, 1961 N,R,N,L.,R, 81 Maryamu v, Sadiku Ejo

S4. (1958) 3 F.S.C. 46, Sub non-Danmole V. D-éwodu, (1962)
w.L.R, 1058,
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As far as Islamic Law wes concerned the test was
applied mostly in eriminal cases, This was an area
where there existed great differences bhetweean
the English Cemmen Law notion of Criminality and
magnitude of punishment and Lslamic Law, Fer example,
the Nigerian Crimina] Code's definatien of the
effence of murder contained what is known as mitigating
factors such as provecation, LEven theugh Islamic
Law has its own conception of mitigating facters, thesé
were not in majerity of cases in accord with those
recognized under the Criminal Cede, Hence by the
apﬁlication of the repugnancy test the Islamic BLaw
Courts were permitted to try Criminal cases, but they
could net jmpose sentences greater than those recognised
under the code. In many cases involving these and other
conflicts, decisions of Alkalil Cecurts, altheugh
unimpeachable under the Shari'a were set aside for offend-
ing the test.(SS) Recently the test was applied in a
probate proceedings where the deceased (testator) was
born in Kwara State, educated in lLagos and died in Zaria
made a will which gave the planitiff only N10,00 while
the ether children had houses and more money, Bello, J.
(as he then was) ruled that a prohate should not be granted
of the will because it has violated the principles of
Islamic Law which require nen-discrimination of legal
heirs and disentitled a testator from dispesing by will

of more than one-third of his preperty,

T S A Sl S o,y A ey e ) B i g W oy P i S W A e S Al . i S S S b T g i it et e S ik Ve T g e P Ay gy gy, b

55. Guri V, Hadejia Native Authority, (1959) 4 F.S.C. uu
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On appeal Bello's decision was set-aside on the ground
that the Islamic Law rule in guestion was incompatible

with the English Wills Act of 1837"56.

Tt is now clear that by now that the introductisn of
repugnancy and incempatibility test led te gradual and
systematic erosion of the Islamic and Customary Laws.

The ouster was total in some areas and partial in others.,
Public Law was the area where the gre=test humbers and
opportunities for divergencies and conflicts between
the indiginous system and Fnglis” Laws, It occurred also
that the area in which the capacity of the Customary Lows
to ¢ater for_the administration's concern for Law and order
anl good government was for many ressons domonstrably in-
adeauate, With the exception of Islamic Law, most of
uncertainties,
the Customary Laws were unwritten and this crented/
Bl T . T.regoing discussion, the progressive
development of English Law vis-a-vis the indigenous systems
has been shown., This will give the picture from the low-
level administrative intervention to proving by various
devices and, finally, to gradual total or partial ouster
of selected principles, rules and whole areas of customary
Laws with the Englsih Law and ideas getting more and more

entervenched,

56. Timorthv Adesunbokan v, Razaki Yunusa, (1970) N,N _.7.
e
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172 THE_PROCESS_OF LAW _MAKING IN NIGERIA

[0 S

Having seen the dominancethe English Law , over

the indigenous Laws through the application eof the
repugnancy test, it is now intended to discuss the
process used by the Colonial administrators which we
have inherited after attaining independence in enacting
their laws, The Law Making Process in Nigeria is as
complex as the court system, There are three major
sources of Law in Nigeria and each passess through a
différent process before it becames law., The three
major sources of Law in Nigeria are the Customary Law,
(including Islamic Law) foreign imposed English Law and
legislations, Legal pluralism and the cenflict ef Laws
in Nigeria is a preduct of both histeric circumstances
and perduring systems of beliefs, values, and social

the intention 1s to
relations., In this Chapter / examine the
seurce of Law making under the received English Law,
Fer the Islamic and Customary Laws are discussed in

Chapter one,

IMPOSED_ENGLISH_LAW

Enslish Laws that teday apply in Nigeria were
usually said to have been received, Someprefer to say
that the Laws were impesed, The choice of either regeived

or impesed 1is a question of understanding and appreciatien

of how the Laws came inte Nigeria, Element of free will

or opportunity te decide to accept or not te, does exist

in receiving, ’ S s

.../31



The. reception Statute which imperted English Law
in to Northern Region of Nigeria, contains similar
'provision. ‘The Nbrthern‘Regich High Court Law "75_
Section 28 provides: b | _

Sec.28" Subject to the Provisions of any written

Law and in particular to this section.

(a) The Common Law.

(b}  The Doctrines of equity'

(c) The Statute of-general application which

'~ were in force in England on the 1st day of
N January, 19792, ' _ |

Shall in so far as they related to any matter

with respect to which the legislature of the

.region is for the time being competent te make

laws, be in foree within the jurisdiction of the

Court,"

In Weétern‘and Midwestorn Nigefia,'the genernsl

" reception Statute doss not'mentionl"statute of general
éphlicafidn" in force in Englend on January 1st, 1990,

The Commpﬁ Law and equity alone were received in thosc

: regions. " The regional legislature has enacted these statu-
tes which it considered necessary"76. Up to 1870, through
the above provisions, the various'English legislations on
matrimonial causes were applied directly to Nigeria in spite
of its different Social, Cultural and economic bacleround,
Tven after the Ihdependence and the Republicen thes v-riosus

indigenous

75, Cap.t9, 1963, Received Laws of Northern Nigerin,
76. Supra at 22, . .
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Wh;n somethiﬁé is imposéd, it means that fhe pe#éon_
upen whom it to imposed has'no chonice to exercise his
will to receive or not to, received and the thing is
forced upon him., It is corréct'td say that from the
date the statute of Ceneral Application was said to
apply,'until'independeﬁce, the law was imp%sed. This
.is 80 because the people of Nigeria at that time had ne
chﬁige but to take.the Law, .Their consent or will was
not requested before the Law was put into their Statute
Books. Mofebver, thellegislature nnd or the executive
at that time was either wholly British or largely
British. - ' - |

The situatinn today is different., If nfter twenty
elght years of the existence of purely Nigerian elected
legislatures or Exedtives and yet the statﬁte,af General
Appiication alaﬁse is allowed to remain in the statute
books, it is no longer imposed but received by'édnsent.
The Nigerian leg131¢£uré.after independence had all the
the opportunity and power to review and repeal those
1laws for one reason or the other it“haé not ﬁnne SO
Originally the Engiish Law was designed chiefly tn
promote ind sustain territoriol law and order, particu-
1§r1y on crimihal and procedural issues, to regulate
the personﬁl-and ﬁroprietafy rélationships between
non=-Africans, Britishy and others, with one another
to set up systems for the educntionhal, economic,
and political developmaent of thé region, and above

nll, to allow intending Africans to opt out of

ves/32
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Customary Law in preference to a Western legal system,
either in general, or in retrospect of specific tran-

gactions and relationships"57.

The current English Law in Nigeria essentially
consists of (1) the Common Law, equity and statutory
Law. - (2) Enacfments by the Colenial legislature)
(3) Enactments by the Nigerian legislature, (4) Enactments,
Decrees, and Edicts by state Military Govermments since
1966 and Acts of National Assembly and State legislaturecs,
since Oetober, 1979. To these may be added those extran-
eous Laws or bye~Laws proclamations made promulgated by
various Local authorities or loeal governments within
the country, Most of these by-laws are, but adaptations
and re-enactments of foreign lnws"sa. English laws werec

brought into the country through the following ways.

1.8.,2 General Reception,

The modern wording of the provision is contained in
Section L5 of the Interpretation Act which provides as
follows in S.45(1) that.

Subject to the provision of this Section, and
excz2pt in so far as other provision are made by oany
Federal Law, the Common Law of England and the doctrines
of Egquity, together with the statute of general =pplication
thet were inforce in England on the 1st day of

57. Allot, New Essays in African Law, 1970, P.1l.
68. Allot I4, at P.20,
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January, 1900, shall be inforce in Lagoé.énd;
in so far as they relafe to any matter within
- thé exclusive'legislative competence of the
Federal 1egislature; shall be inforce elsewhere
in the Federation. - o o
Identical provigions are now codified in all the
State High Court Laws of the Federation">?, -

Having discussed briefly the nature of the legislaw-

. tions and Court system whose enactments and deeisiong

Constitute the bulk of the subject of this dissertation,
We shall now *urn to examine the sources of Fnglish
Family Law which is the central theme of thés research work,

1.8.3 BSOQURCESE QF ENGLISH FAMILY LAW

YMatrimonial Law" 18 'a term genernlly given to

the body of legal principles governing the relationships

o7 husband and wife and of parent and child. The received

" or imposed English Family Law applies in Nigeria by

virtue of the general reception of English Law in Nigeria.

The type of mntrimonialllaw introduced into Nigeria by

the British is the monogamous type, as obtained in

England. Marriage under Eﬁglish'Law must, therefore,

be monogamous as the legal sYstem outlaw the act of taking
more than one wife during the subsistanee of the marrisge,.

According to the Interpretation Act a6 nHO -

59, See for example, Section 282 High Court Law of for~-
Northern Nigeria, 1963 editlion,.

60. No, 1 of 1964 Section 18.
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a monogamous marriage is "a marriage which is recognised

by the Lawhof the place where it is contracted as a volontary
union of one.man andlbné woman tb the exlusion of all
others during the continuance of the marriage". The

Laws which govern the celebration and incidents of
monogamous marriage in Nigeria are found principally in

the Marriage Act 191u(61) and the Matrimonisl Causes Decree
19?0.(62) A monogamous marriage in Nigeria is the same

as in England, It is the marriage which Lord Penzance
described in Hyde V. Hyde(®3) as v.... the voluntry

union for life of one man and c¢ne weoman te the exclusion

of all others."

The Constitution of Federal Republic of Nigeria
1963 provides that the Federal Parliament shall have

exclusive power to make Laws with respect to:

"Marriages other than Marriages under Muslim
Law or other Customary Law; annulment and
dissolution of, and other matrimonial causes
relating to marriages other than marriages

under Muslim Law or other customary Laws."(au)

When the Constitution refers to"Marriages other
than under Muslim Law or other customary Laws™" it is
referring to monoganous marriages, the celebration of

which throughout Nigeria is governed by the Marriage Act.

61. Cap. 115 Laws of the Federation of ngeria, 1958

62, Decree No, 18 of 13870

63. (1866) L,R, 1 P & D 130, at 133

6l o Seg. 59(2) Constitution of the Federal Republic of Nig,
19 3.
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Though the constitution has provided for the application
of "Matrimonial Causes™ but it does not give clear meaning
of the expression, However, it had a specific meaning
in England ~nd Nigeria: before the 1963 Constitution care
into effect. The English Supreme Court (Consolidation)
act 1925,"%5 and the High Court of Lagos Act (Cap.80),"°®
provide in ‘dentical terms that:

"Matrimonial Cause", means any action for

divoree, nullity of marriage, judicial separ=tion

of marriage and restitution of conjugal rights."

Since tkz expression had an established meaning
Jong before the advent of the present constitution, and
2inc» the Constitution itself contains no defination, one
¢ - »ssume that "Matrimonial cause is to be given its
egiablished mcaning.

The English System of family at it exists today in
Nigeria has tvo mein sources: (1) Local Nigerian Legis-—
7 iion and care Law, and (2) Received or Imposed Englsih

LA,

(1) Local Nigerian lLegislation and Case Law.

The Marriage Act brought to Nigeria the English
system of marriage, the type which the Courts have

traditionally characterized as the "Volutary Union

- -—

€5. Sectior 225,

€5 S:eton 2, See nlso Section 11h(1) Matrimonial
Causes Decree 1970,

l'-/36



- 37 -

for life of one man and one woman to the exclusion of
all others.(67) But the Local Nigerian lLegislation had
to modify
done very little / this system of family law, The
only Federal Statute can be found in connection with
matrimonial laws in Nigeria, is the Marriage Act(ea)
which established the conditions and formalities upon
which a valid monogamous marriage can be contracted,
But as to the nature of relationship to be created by
the contract, or the grounds and means as to how the
relationship may be terminated, neither the Act no any
other Law gives assistance, Even though Section 33 of
the Act does provide few grounds upon which a marriage
may be declared void, but it does not establish a compre-
hensive Law of nullity, In shozttﬁhe Federal legislature
hoas not made any Law dealing /divorce, judicial separa-
tion in the field of Nigerian Family Law, On the part
of the regional legislatures, the story is the same,
With the exception of the former Western Region of
regislation
Nigeria no any other region has a l.cal L in the
areas of family law, The Wester Region is the most
advanced in this respect since it has its own Will Laws
(Cap. 133), Married Womens Property Law (Cap.76). Infants
Law (Cap.49), and Administration of Estate Law (Cap.1).
In each of the regions, there is inforce a legitimacy
Law which allows children born out of Wedlock to be made
legitimate by the subsequent marriage Act, This statute
was encocted in 1929 when a unitary form of Governpment

existed in Nigeria.

-------------- ———————— T

67. Per Lord Penzance in Hyde v. Hyde, (1866),L.R, I.P.& D,

130,
68, Cap. 115, 1958 Laws of the Federation of Nigeria & Lagos,




1.8,5 The_Received (Imposed) Law, o |
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S | .
It becames a regional Statute when. a2 Federation was
established.(Gg) The bulk of Nigerian Law is made up
of legislat ions enacted by an authority be it
parliament, Assembly, Military or Civilian Governments.
They reins Supreme among other Laws, because of its |
advantage over other 1aws.; i
i

T — —— o — T e i Wl o gy e Vit s P i

English Law was imposed on the people of Nigeria
by means of reception statutes, The English Statutes
were simply adopted by re-enacting the Laws for Nigeria
alnost verbatim. For example the Marriage Act of 1945
was a carbon-copy of the English Marriage Act of 192,
The statute which imposes on Nigerians the
English Law of divorce, nullity, and other matrimonial
causes, subject to non availability of specific Nigerian
legislation is the Regional Courts (Federal Jurisdiction)
Act(7o) Section 4 of the Law Provides:

"The jurisdiction of the High Court of a
region in relation to marriages and the
annulment and dissolution of marriage and

in relation to other matrimonial causes shsall,
subject to the provisions of any Laws of a
region so far as practice and procedure are
concerned, be exercised by the Court in

conformity with the Law and practice for the
—mee—-Lime being inforce in Englauwd’le . L oo -

69, Kasunmu and Salacusi's Nigerian Family Law P,8
70. Cap. 177
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The High Court of Lagos Act,'’') Section 16,
contains similar provision, What the Laws has done was
to establish the Law and gives the Courts jurisdiction
to apply the Law,

The unfortunate situation of the law is that, the
laws directs the High Courts to apply "the law,,. for
the time being inforce in England." It makes no
provision for modification of the laws to meet local
conditions and circumstances despite the fact that the
political, economical cultural and social changes of
Nigeria is different from that of England, In Taylor

v. Taylor(72)

when construing section 16 of Nigerian
Supreme Court Ordinance,(73) which provided that with
regard to probate, divorce, and matrimonial causes,
Jurisdiction was to be exercised inconformity "with the

Law for the time being in force in England,"

hThe West African Court of Appeal obscrved that
"From this it is clear that in probate causes
and proceedings the law and practice in Nigeria
change as the law and practice in England
change, {7

From the decision in this case and other cases which
has
the words "for the time being in force"/a time-

less effect as to import into Nigeria all future laws
which the English parliament might enact,

A ——

71, Cap, 80
72, (1935), W.A.C.A., 348,

73. Cap. 3, 1923 Laws of Nigeria,
74. Ibid; at P, 349,
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bodies that came into being in Nigeria did not consider
the repeal of the Laws, This was the case up to 1970

when the Matrimonial Causes “ecree77

came in to force

to mark the starting point of the quest for fashioning an
indigenous Law on matrimonial causes to suit local circums-
tances,

Section 11278

of the Decree, provided that the
Chief Jjustice of Nigeria, after consultation with the
Chief Judges of the states, and, in it apprepriate
cases, with the Presidents of the Courts of Appeal,
may make rules of practice and procedure for Local
courts in regard to the Decree, It is provided

1so that until this has been done the English
rules of practice and procedure immediately in force

at the commencement of the Decree shall continue to
apply. But on the Other Hand the English Common Law,
the doctrines of equity and certain English Statutes

of general application (having been expressly received
into the jocal lawg) still apply as residual Laws in
fulling the gaps existing in the Decree, For example the
Decree provides for the annulment of veoid and voidable
marriasges, but it dres not provide for the rules under
which it is the only parties to a voida%%gtmagggagqéggit
bring proceedings for its annulment and/this/be done
during their life time, It Seem that the above rules of

English Law still apply as part of the received Common Law.

76. Supra at 22
77, Decrce, Mo, 18 of 1970.
78, Matrimonial Causes Uecree, Mo, 18 of 1970,

vesl 32



1.9 INTERNAL CONFLICTS OF LAW

A clcse study of the legal system of Post-Colonial
Nigeria is a study of the interaction, competation
conflict and harmonisation of laws, The mere fact of
the introduction of an"extraneousnlaw into Nigeria is
not sufficient.to explain the existence of internal
conflicts of law, If such introduction has been
accompained by 2 suppression of the pre-existing laws,
no question of conflict would have arisen, The reason
for these conflicts and the reason for the plural legal
systems lies in the almost universal policy followed
by the colonial power of retaining the Islamic and the
indigenous legal systems inforce in parallel with the

introduced law,

With the development of colcnial administration the
connections between the laws grew ever closer and more
complex, New facilities were created by which Nigerians
could cpt out of customary law in respect of a particular
transaction or relationship; the institution of m~anogamous
ordinance marriage springs to mind here, In some cases it
was even recognised that customary law might apply to
Non-African in certain case as where a non-African had
purperted to deal with an African under the forms of
customary law, such as where he had acquired land in the
customary manner or had married a Nigerian in accordance

with customary law,

This attitude of colonial administration created what

is loosely called the "dual system" of Laws or a (plural

Inn i
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systems) with the imposed British Law (viz English
Common Law, equity, and statutes) which 2lso includes
.Local lugislﬂtionl on the one hand and customary and
Islamic Laws (where itlwas recognised) an the other,
The coloninl legal system had the effect of multiplying
the legal options,_and hence of increasing the occasions
when it might be necessary for a court to decide whether

to apﬁly onc system of law or another to a given situation,

1.9.,1 Conflict of Laws _and the Areas of _leicaticn of Laws

——— ——————— e — ——— i ——

The co-exltence of English Law Islamic Law and
traditional lews in the same country raised the problems
of their respective areas of application, As can be
imagined, such n division of areas of competence, in the

colonial contexts, was more than a simple mechnical or

technical division or labour. ' It involyed-ail-kinds of

——
gy W

assumption and wehig“$udgmen'ts, This delimitation wns .

L s SRl Bk e

principally bosed . the personal status of the parties
as well as the subject matter involved, The delimitation
of areas of competince limited or reduced the areas and -

scecasions of conflict,

(a) Subject matter_as criterion_for determining the

b s o — -

It should be stated-;t the outset that in the cé;onial 0
situation ﬁhe most impértnnt matters of publig law were
not gaverned b; §§adi;iona1 Law,” The main a}m.of'colonia—
1ism is to take over pyblic power in a territory. It is -
therefore more surprising that the law of the colonial |

power constituttes the general public law,

eaol3l
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English law therefore governed matters of constitutional
law, administrative law, judicial organisation and panel

law,

To Justify the seizure of public power by the
c¢olonialists, some writers came up with the idea that
traditional laws deo not distinguish between public and
private 1aw. Elias has demonstrated how untenable such
a view S79) He shows that every legal system, of
whatever nature and at whatever level of develepment,
makes a distinction between what may be left to private
initiative and what must be left to the determination
of the pﬁblic authority, The distinction between public
and pfivate law which is characteristic of the Romane-
Germanic Legnl Systems is not made in the English Common
Law, Put English jurists have no difficulty in determining
what concerns public authority and what is essentially a

private law matter,

In discussing low under ths colonial regime, it isnece-~
ssary to contract the french Policy of 'direct rule' with
the British policy of 'Indirect rule', Without going into
details, it is sufficient to say that the practical
consequences of the French and British Colonial rule have
been rather similar if not identical(go). Both systems
relegated traditional public law to an inferior pesition
and quite often hastened its decay, With the elimination

of traditional public law, the only other areas which called

lor the delimitation of competence was private law,

7§° See Nature of African CugtOMJFY Law, Manchester 1956,
P, 119,

80, See Opoku, 'Traditional Law Under French Colonial Rule®
in Verfassung and Rech in Ubersee, 197ks PP.139-153
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In private law, L room was given to traditional law,
It was to be applied in all matters (e.g. land law, succe
ession, family law) except where for some reason such as
repugnancy to written law or a belief that it was
contrary to equity, good conscience and public morality,

will be where
it / = superseded by English Law,

The general rule in Nigeria, as in all British
colonies, was that Africans or to use the colonial term,
'natives' were subject to traditional African Law expressed

as 'native law and custom',

The colonial legislatureoften provided a definition
81 is has been define as any
of who a 'native'” ', In Nigeria, 'native'/
person of African descent.82 Custom~ry law was to be
applied to such persons provided that their mode of life
was that of the general community and that in their country

of originnthey were subject to African customary law,

An examination of the term 'native' or 'African
native' shows how inadequate such a term is for the purpeses
of the administration of justice., <lhese terms were
employed to designate a large number of persons whose mode
of life, law, religiun, and customs were not identical,

Africans have different modes of life, depending on their

e e wa - — -— ————

81, For definations of 'Native' See Allott, Essays in
African Law (1960), p. 173; See nlso Park, Tﬁe Jources
£ Nigerian Law 1963, pp. 102-103; See also section 15
of the Area Courts Edict, Kaduna State,

82, See “cction 3 of the Intupretation Act, cap 89, for the
Federation 2and the Northern Reglon,
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different modcs of life, and on their geographical
situation, and above all, their financial means.

Conflicts of Laws.

At B e Y G BTy, vy iy sy . v S "

The Source of authority for conflict rules under the
1s maily
Coloninl regime L to be found in the various enactments

providing for the application of customary law in Nigerian§3

(1) Conflicts between English Law and traditional
Laws, The combined effect of the main rules

was that traditicnal law applied in the following

|-
cases; |

(1) Where all the parties were 'natives';

(2) Where the parties were 'natives' and non-natives and
agreed to be bound by traditional lawg '

(3) Where the porties included a 'non-native! substantial
injustice would be done by a strict adherence to
English law; | _ : )

(I4) Where the matters were by statute subject to customary
law e,. land tenure, transfer of real and personal
preperty, inheritance and testamentary dispesition and
customary murriage, ' :

English low cpplied in the following cases:

(1) Where the parties had by express agreement or by
implication agreed to be subject to it:

(2) Where by the nature of the transaction, it was the only
applicable law, i.e, the subject matter was unknown to
customary law}

(3) Where English law became indirectly applicable, as where
there wns no applicable rule, customary or English laow,
the courts being enjoined in such cases to be guided by
the principles of natural justice, equity and good
conscience which meant generally, the application of
English laws ‘

83. For Northern Nigeria, High Court Law, No, 8 of 1955,.
vection 3, For Westerm Nigeria, High Courts Law, cap.
4, Section 123 For Eastern Nigeria Hiph Court Law,
Mo, 27 of 1985, ~ection.

£ o
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(L4) Where o Custdmary law rile had been declared to
be repugnant to equity, good conscience and public
morality; ' '

(5) In = fair number of other cases, e.g. tort,
contract, omicile private international law
English rules were generally followed,

On the whole, wherethere 1s a conflict between

traditional law and Enlgish Law, the latter was applied.

(11) Conflicts between the various traditional laws.

The colonial legislaturedoes not seem to have
anticipaied or envisaged situations of conflict betweenl
the various traditional laws, Most of the legislative
enactments providedfor the application of the customary
law prevailing within the area of the jurisdication of
the court, Some enactments provided in addition for the

application to "any law bindling between the parties",

Such provisions were obviously not sufficient for
éolving cages of cnnflict; In maﬁy towns in Nigeria
there are several systems of law which may be followed
by members of distinct nétionalities and one would be hard
put to say which one is the prevailing law ih the area,
The courts do not seem on the whéle to have been undulyf
perturted by conflicts between the var;ouségﬁaQitional laws.
As Elias put it: i , '  e f R

'The jJudges are very often blissfully unaware of
the problems of choice of law, The one sound
instinct on whiech they seem to rely is that a
solution to the dispute before them has somehow -
to be found, and in the process they seem to -
resort to an appeal to natural justice and 'sweet
reasonablencss! - a mixture of jusgentium and jus-
naturale (8L} '

8, British €olonial Laws (1962) p. 222

fan



L7

» . -

Generally throughout Nigeria most of the inhabitants
of a particular locality may belong to one tribe, but
in most of the localities, there are some minorities
where origins lie in different communities, It is
principally in relation to such minorities that the
problem is presented, When a member';f these minorities
became involved in a legal action arising in the area,
assuming that English law or local statute law do not
applﬁ, the issue is whether the case is tc be decided in
‘accoprdance with the customary law, If this is so, then,
which one of the customary laws?.the customary law prevai-
1ling in the area, or the customary law of the minority

which may be called the "personal law" of the man involved,

There are not many reported cases on the conflictiof
laws in the higher courts of the country, but it must arise
quite frequently in the lower courts i.e. (Area Courts and
customary courts), The solutions are to be fund frem
statutory provisious contained in the various enactments-

for instance
that set up anl regulate those courts./ Section 20 of thé
Native Courts Law, No,,6 of 1956 .of Northern Nigeria'PrOVh

idesi- i

"Subject to the provisions of this law, and in
particular of section 21, a native court shall

in civll causes and matters administer :-

(a) the native law and custom prevailing {n the
area of the Jjurisdiction of the court or binding
between the parties, so far as it is not
repugnant to natural justice, equity and good
conscience nor incompatible wither directly or
by necessary implicntion with any written law
for the time being inforce"(85),

B85, See Sec, 23(1)(1) Customary Courts Law, No, 21 of 1356
for Eastern Nigeria; Customary Courts Law, Cap, 31 and
High Courts Law, Cap, 4L, both for Western Nigeria,
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The 1cadin& case on the interpretation of the phri!l

86

1The appellqnts had been convicted of riot by the Alkﬁlis

"-_'court Ilorin, ﬂpplyinp Islamic Law, whiech is the law _'"c!{*

is
'prevailinﬁ in the arec since thlséyhtt the court is raquired

i to apply.' The convicted persons qpplled to thL Hl‘h Court :

'w86. (1950) 20 N.L.R. Uy

"Zfor ertb Of CLTthP&Pl in respect of the Judpement, and

“uppealed to the Fetleral Supreme Court ayainst the High

Court's refusal. Thelr claim was that Yoruba Native Law :

_and custom should hnve been applled ~ Ademola J. (qs he
" then qu) rojected the submission th<t thore could be more
'gfthqn one customury system prevailinu in thL area of '

;jurlsdlctlon of a court and - held that thL 1aw "Prevailing"‘

in the area was the Law "Predomlnant" ln the area._ j.ﬁ

Accordlnp to the case, therefore, the customary Law of

S a minority rroup within the area of Jurlsdictlon of a court

hf carmot be the customary law prtvailing 1n the areo. “In

Taga‘v. Kuk§§7 the deceased was a Nlpe of Blda in Niger

' Stéte; and’ he died'intestate'in La 5os leaving prOperty.
P It was admlmted by both parties $o the suit, and that

admiSSLOn Was endorsed by Brook J, thot the Luw 4o be .

87. (1945) 18 N.L.B, 6  © . ... . .0 Rt
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law
applied was the deceased personal/i,e. Nupe Law, ‘and

not the law prevailingin Lagos,

From the decision of these two cases, one would

see there 1s ~ problem with respect to non-contractual
because

relations,/it is not easy to determine the law binding
between the parties, Beside this problem, there is
another problem posed by exception to the general rule
that cases between natives are governed by customary
law, Though the parties to a traction may be natives,
but some time the courts will refuse to apply the
general rule on the ground that the party who is seeking‘
to benifit from the customary rule agreed or preseumed
to have agreed to be bound by English law, as in Okolie
(88)

v, Ibo s where the chief AlRali of Jos applied Islamic

Law in the settlement of their dispute, but the Northern
High Court, on appeal, held that from their respective
occupations and the nature of the transaction between
them and the comonodity in which they dealt, "English Law
was intended to apply to the exclusion of Islamic Law and
Igbo Law, The Second exception to the general rule the
courts use to claim is that where the transaction was .
unknown to customary law as was discussed by Charles J,

in Salawu v, Aderibigbg?s where he said that customary

law related to and therefore governed those things which
were closely comected with the customary way of life and
which existed or were usually kept in the locality in which
their owners or possessors lived, such as Land and simple

chattles of a domestic or “wriculturﬂl use which were

----0-—--- - A0 . - =

(1958) N.R.N.L.R. 89,
89. (1953) w.N,L.R, 80 at 85,
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-normally confined to the area in whigpfthe customary

law was operative", In other words,/a transaction is
unknown to customary 1aw¢53;ere the transaction ig of
such 2 nature that the members of the community concerned
do not consideqfi; Ge subject to any of the existing

customs accepted as binding upon them,

The general principles set out abowe as being
applicable to internal conflicts between different
customary laws in the North is qualified by the provision
~f Sharia Court of Appeal Lawgo. Section 11(e) of the
Law empowers the court to apply Islamic Law to any
matter where all the parties (whether or not they are
Muslims) have submitted a written request to the court
of first instance that, that law should be applied, It
would seem to follow that, whenever such a request has
been made, even if the appropriate law under sections
20 and 21 of the Area Courts Law? | is not Islamic Law,
that law will became applicable if the case comes up
before the Sharia Court of Appeal, Although this is
the Law, but the judges I had discussed with [?aingﬁéQEd
the problem raorely arises,

From the forgoing discussions we have Seenthat
conflict of laws in the colonial period znd even there-
after were less than satisfactorily regulated, and the
discriminatory nature of the rules regarding relationship
between English law and Islamic and customary laws were

the objects of criticism,

—— i — . — - - ——

90. Northern Nigeria Laws 1963; Cap, 122,

M. Sections 20 and 21 of the Area Courts Law 1967
and 1968 of each of the Northern otates contains
identically worded rules governing conflicts between
different systems of customary law.
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It would have been preferable for the legislaturesto work
out a set of rules for all conflicts situations, In any
case, for this country with various ethnic er racial |
groups and different religions with ﬁlural legal system,
the distinction is not very useful if one examine the
actual cases-of conflict, Besides, there is an unstated
belief that the various legal systems in the country do

not all deserve equal respect and treatment,

1 09I3 LERﬂl Plul‘alism

The diversity of laws in Nigeria is nothing pecular
to the country nor even to African in enerrcl, It is a
feature ofsocietiesat & certain period oftheirdevelopment
when Local particularism and kinship systems still have
an 1mportanﬁ rcle to play, the history of other couptries
- and continents offers us examples of legal pluralismgz.
But the diversity of laws in African countries has been
rendered more complicated by the imposition of an alliem
law and authority, entirely different from the pre-existing
legal systems, The colonial regime forced several diverse
peoples into one territorial unit and thereby exacerbated
the difficulties which had previously existed, Whatever
differences there may be between the traditional systems,
they are, generally speaking,,less significant than the

differences between them and the imposed BEuropean Law,

.o-/,-l-B

9%, M.B. Hooker, Leral Pluralism, Oxford (1975).




- Ex -

The predominance of the Iimposed English Law and the
status of customary laws and Islamic law have the effect
that plurality of laws often means essentially, the
co-existence of traditional law and the imposed English
law, i.e. plurality is reduced to duality, The plain
question here is whether the various systems should be
maintained or whether they should be replaced by 2 uniform
system, This is clearly a political question for the laws
do not exist by themselves, independent of social,
economic and political structures. I have suggested else-
where that the maintenance of legal pluralism may be an

act of political wisdom and necessity.'

It 1s pertinent to conclude this chapter by
observing that the colonial masterpersued a policy whiech was
aimed at curtailing the application of Islamic Law and
other Customary Laws they have found in existence in this
Countrg. The legal system they set up and institutions
they established were gcverned by rules which were designed
to achieve those objectives, Even after achieving inde=-
pendence, the Buropeans, through the legislatures and
judiciary of this country ensure that English law was
promoted at the cost of Islamic Law and Customary Laws,

The is so, when it 1s recalled that our Law reform efforts
are almost always inspired from England, Whether this may
be justifiable in some areas of law reform or not is
debatable; but surely there can be no doubt that principles
of English family Law o¢an hardlyzggs relevance to
any Section of Nigerian Society; yet our Matrimonial Causes

Decree 1970 is based scley on English Law,

aaaditit



CHAPTER TWO

2. THE NATU%Q, SQURCES AND SCOPE OF ISLAMIC LAW
SHARI'A

In this chapter it is proposed first ta give a

brief outline of the nature and significance of the
Shari'a; secondly, to evaluate its scope of application

in modern times with special reference o Nigeria,

2,1.1 THE SIGNIFICANCE OF ISLAMIC LAW

In a dark period of history when nothing but
ruin, squalor and desolation remained of what were once
great civilizationy when oppression, exploitation and
the right of might prevailed, when human rights had
ceased to be recognised, when superstition and hedanjstic
cults were followed at many places and man was still
terrified of the forces of nature and give a very low
place to himself in the Scheme of creation, was born
Muhammad (S.A,W,) the Prophet of Islam, on Monday the
12th Rabi-ul~Awwal (Corresponding to the 29th August,
570 A.D.) in the desert country of Arabia.

Islamic Law is a highly topical subject today
in the contemporary world with considerable significance,
rich heritage and practical value. The significance
of Islamic Law, stems from the fact that it is one of
the great, mature and dynamic legal systemsprevelent
on the globe and applicable to about 65 millions people

of Nigeria and to about one billion people around the

world,

-————

1, Athar Husain, the Prophet of Islam P, 1,

rap——
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In other words, nearly one-third of the total world
population is following Islam, And if there is anything
which 1is characteristic of and fundamental to that religion,
it is the Islamic Law (Shari'a), The Islamic Legal

System so developed by Muslim Jurists was adopted
throughout the length and breadth of the world of

Islam, The inter-Continental” expansion of Ottoman

Empire in Asia, Africa and Burope and the influence of

the Mughale in the Indian sub-continent strengthened the
prevalencé of Islamic Law. in all these parts of the

world . 2

2142 THE MEANING OF SHARI'A

Shari'a is an Arabic word meaning "the source of
water" or "the resort of one who is in need of water".1
It can also mean "water hole", "drinking place", or "
"approach to a water hole">, Shari’ah was popular with,
and important to, the pre-Islamic Arabs who were mostly
desert-dwellers due to scarcity of water in their domain.
Indeed, popularity and importance of water cannot be
confined to the Arabs or the desert-dwellers but sheuld
be extended to every living being; since Allah made every
living thing from water,>

3. Tanhir Mahmodd, Famlly Law Reform in the Musijm World, P.1

1. Ahmed B, Muhammad al-fayyun Kitab al Misbath gl Munir
Chiro: Wi Zarah al Ma'arifah al Umuniyyah, 1939.p.521.

2, J. Mitton Cowan A Dictionary of Modern Written Arabic,
London: Macdonald & Bvans Limited, 1974 p. 465.

3. Qurtan 21:30




With the advent of Islam, Shari'ah acquired a new
specific meaning, It represents the revealed canconical
law of Allah to mankind. It is the path laid down by
Allah for mankind to follow in their search for Him
on the one hand and in their dealings with one another
and with other oreatures of His on the other hand,

Man is createdr for no other purpose than to worship
Allah.h In order to facilitate His Worship, Allah
prescribes a law and an open way (called Shari'a) to

every gener‘ation.5 Shari'a is, therefore, the wight
way ordained by Allah for humanity in order to prosper

and maintain peace in this world and also achieve bliss
in the hereafter, It is the same Shari'ah which Allah
vouchsafed to the Prophet Muhammad for the benefit of

the whole world.6

2.1.3 Scope

The activity of man can be primarily classified into
two, spiritual and mundane, These two are, however,
interwoven under the Shari'ah, When man is performing
his spiritually ordained duties, he is ipso facto .
training himself on how to conduct his mundane affairs
In a way that peace may prevall in the soclety,
When he performs his mundane duties, he is either
rewarded by Allah for having dischanged such duties

satfsfactorily or punished by Him for his faulure

L. qurian 57:58° T T

5. Qur?tan }5:18
6. Q‘Jr‘anj 21 ’ 107-
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in that regard, The Shari'ah,thereby, covers every

act of man from the time he is born till when he breathes
his last, and from when he wakes up in the morning till
he goes back to sleep at night, It even covers the mode

of his sleep.7

The Shari'ah covers the following five aspects
of human activity:

a) I _tiqadat (Belief )

b) IbEdAt (Devotions)

¢) 'Rdab (Moralities )

d) Mu ZmZlxt (Transactions), and

e) Uglbat (Punishments/Penalties).

The first two fall under the spiritual act of man while
the other two fall under the mundane act, The fifth

aspect relates to both the spiritual and the mundane
features since it covers the four others on the one

hand and the right of both Allah and man to, respectively,
punish sinners and penalise criminals in the society on

the other hand,

I tigad is the first of five prescribed pillars of
Islam, It requires that man should believe,

a; That Allah is Unique in existence,
b) that He is the Supreme Creator of all things, and

¢) that He has absolute power over everything,

7. There are many Prophetlc TraditLOns guiding Muslims
on what to say before they sleep and where to face
during the sleep.
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Such a belief in Allah has led the Muslims to the
study of theology, philosophy and mysticism as distinct

and impregnable disciplines in Islamic Studies,

Ibadah covers the remaining four pillars of Islam,
It concerns the worship of Allah as prescribed by Him
through the Prophet Muhammed, The four pillars are ritual
prayer (Salat), at least five times = day.8 legal alums
(Zakat) in a yearg, obligatory fasts in the month of
Ramadan', and pilgrimage to Makkap (Hajj) at least once
in ene's life time'l. Every Muslim must testify to the
existence of Allah and His unity (Agidah)., He should
follow up the testimony with the execution of the
remaining four pillars (Ibadah). Should he neglect the
ibadah, his earlier Aqidah shall be regarded as meaningless,

'Adab reflects the social acts of man., It is the

absolute virtue and etiquette prescribed by Allah
through revelation, It is the act of doing gooed and
ferbiding evil, Its scope is wide, cutting acrose
every act of man, Indeed, it regulates the relation-

ship between man and his fellow human beings,

My amalat covers the economic, educational political

and other social aspects of man's activities,

E. Prayer Tines,

9, It has a peculiar way of culculation and specific
propotinate deductions accurding to the different
materials from which it may be due,

10, Ramadan is the 9th Month of a lunar year,

11. It is observed in Dhul Hijiah, the 12th meonth of the
lunar year and it is compulsory only on those who has

the ability.
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Its coverage does not exclude whatever profession man
may choose in life and how to deal, or what to do, with
his earnings, the type of education he may pursue
(artistic, scientific, technological etc,) and how to
wtilise the knowledge derived therefore to the benefit
of humanity in general, It also covers the political
system a Community may adopt, as well as the role of
the citizens (ruler or subject) within the context of
polities and administration. Furthermore, it covers
all sorts of contract the man may make with hils fellow
man as an individual, with a group of people, or with the

soclety at large,

Ugubat deals with the.rights of Allah to punish
sinners and the rights of man to penalise criminals in
the society. It covers all spheres of security for both
the State and the individual citizens, either at home
or abroad, The role of the law enforcement agents in
their wvarious groups and the duty of members of the bench
in the Judiciary are not excluded. The scope of this
fifth division of the Shari'ah covers all the other

four divisions that precede it,
Its scope is very wide and comprehensive,

2.2 LEGAL PRACTICE

2.2,% General and Legal Precepts of the Shari'ah

Sharitah, as we have noted above, covers the

entire sphere of the religion of Isiam. The practice

of the Shari'ah is, therefore, tantameunt to the

practice of Islam as a religion.
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The two may, therefore, be regarded as sybonymous

in this context, However, certain precepts of the
Shari'ah cerry the force of law while others do not,
In this thesis, those precepts which carry the force
of law are termed Shari'ah Legal Practice while the
others are referred to as general practice of the
Shari'ah, An example of the general practice as
distinct from the legal practice is the process of
the general practice of the Shari'ah, An example of
the general practice as distinct from the Legal practfee
is the process of amending a ritual prayer (Salat) in
case of omission or commission during its observance,
Such a mistake in prayer can be rectified by the

preseribed prostrations (Sujud as-Sahw)12 without

necessarily leading to a court action against the
worshipper, The legal practice on the other hand
Involves the act of violating any directive of the
Shari'ah which is enforeceable in the court of Law,
An example is the breach of marriage contract between

a couple,

Shair'ah legal practice covers the five divisions
highlighted above. For instance, the act of apostasy13
(a violation of the 'Aquidah) warrants death penalty.

The same death penalty has been prescribed for a complete

denial of 8alat (an act of Ibadah) by a M?Elim who

12, For details on Syjud as Sgﬁwj,lszidhb{ ;iigtasar
le 8 oaghir a ar

égdgihggng?rgﬁsMY.A? Gugdri-Shebictimo_TETEETE'
Publications 1985 P, 37. l

13, Al-Sayyid Ushman bin Hasanayn Birri al Ju ali al-Maliki
Siraj as Salik Vol. II Beirut Dar Al Fikr 1402/1982
P.218. See al so Abd al, Qadir Awdah At-Tashri-al-lslami
V6{-1-BeiPUt Dar Al-Katib al-Arabi P,

1K al-Maliki on. cit. v.102,




Furthermore, dealing in Alcohol (¥hamr) and intentional

killing of a fellow human being have their respective
penalties (under the promotion of Adab)qs. As regards
the Mu amalat, such acts as marriage, inheritance, and
many other contractual obligations are enforceable, in
Shari?ah law Courts and therefore fall under the Shari'ah
legal practice,

242,2_Legal Theory and Legal Practice
Shari'a legal theory is different from Shari'a legal
practice, though both are inter-related, The theory
govers the speculative aspect of the law which developed
through the legal speculation (Ijtihad) of individual
jurists and jurisconsults (Mufti) with or without the

16
epen or tacit approval of a government e« 1t involves
the act of interpreting the legislation vouchssfed by

Allah, the Law«Giver,

Historical development of Shari'ah legal theory has
attracted much attention of many writers among whom
are Orientalists17. Occidentalist18, and Orthedox or
Traditional Scholars19. Their writings cover the era
of Prophet Muhammad, the reign of the orthodox caliphs,
runs through the rule of the Umayyads and the Abbasids

to this modern age.

T P T -

16, Imams, Malik, Shafi etc.

17, J. Schicht, J.N.D, Anderson, N.,J, Culsum etc,
18, Muh, al Khudari, Ahmad Amin, Ali as Sayisi etc,
19, Usman bin Fodio and his Student.



Such writings reveal that the Qur'an, the Sunnah,

Iima and Qiyas are the principal sources of the Shari’ah,

Fash source was studied extensively,

The legal practice deals with the execution of the
legal theory in the law courts, It covers the adminis-
tration of justice in its general term. It deals with
the organisational structure of courts, their jurisdiction
as well as practice and procedure. It also covers court
personnel and their welfare, court building, and many

ather related matters to the court,

From the foregoing discussion we have seen that
sharIah is an all - embracing legal system that regulate
and guide the life and conduct of Muslims concernjing
their rights and duties. The purpose of the law is to
promote the welfare of people both individually and
eollectively and its basic principles are Justice,
equality, liberty and fraternity, Sharia, simply, is
a way of life which Almightly Allah enjoines all those
who accept Islam to follow, The word Islam itself means
a compelate submissicon to the way of Allah in all matters
‘of life both in this world and the world here after,

The Almighty Allah is saying in the Holy Qurfan that;

#Then we put thee on the (right) way cn Religion: so
fellow thou that {way) and follow not the desirass of
those who know not,"

Commenting on Sharia Ibn Qayyim a Hanball jurists saysi=



“The Foundation of the Shari'a is wisdom
and the safeguarding of the people's
interests in this world gnd the next, In
its entirety, it is Jjustice, mercy and
wisdom, Every rule which Sacrifices
Justice to tyramny, mercy to its opposite,
the good to the evil, and wisdem to
triviality does not belong to the Shari'a
~-== the Shari'a is God's justice and
blessing among His people-v=== Every good
that exists is derived from it and every
deficiency in being results loss and
disaipation - for the Shari'a which G d
entrusted His Prophet to transmit, is the
pillar of the world and key to success and

happiness in this world and the next."LL

Islamic Law is divine in its origin, human in its
subject matter and application, ideal in its principles,
scientific in its method, comprehensive in its scope
and dynamic in its nature, These unique features and
characteristics of Islamic Law well demostrate that it
is a living force vital system and an ever-growing orge

enism among the contemporary legal systems,

g " S - " T "

lie Ibn-Al—Qayyim: A'lamal~Muwaqinin, Vol.III, P.1,
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The purpose of the Law is to establish the rule of

Law, to secure justice, to maintain peace ahd security
and to promote the welfare of prople both individually
and socially. Its basic principles are justice, equality
liberty and fraternity which is the bed-rock of modern

democracy.

There was a time when Shar'a exclusively regulated
all aspects of human copduct in this Country
especially in Northern NigeriaSp which were ruled
by Muslims, Criminal Law and procedure, contracts,
Judicial administration, trade and commerce, were
all governed by Islgmic Law(Sharita). With the
coming of Europeans: the history then, underwent a
- momentous change., Subject after subject was gradually
excluded from the purview of the Shari'a, and eventuelly
the Scope of Islamic Law was considerably narrowed
" down to the application of only personal Law as they
called it, which means personal status and family
matters including marriage, diveorce, rights and

obligations relating to maintenance, legitimacy,

guardianship, succession, hiba and wasiyya.

A N — VI P S —— ——— i B e =

5+ From the period of Sheikh Usuman bin Fadio up to the
coming of the Europeans.
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2.3 SUPERIORITY OF SHARI'A OVER ALL OTHER MANMADE
INSTITUTICNS AND TDEOLOGIES, -

Man 1s a social being who cannot be able to
live alone, like other creatures and has the need
of mutual assistance and jeintaction. By reason
of the fact that there remains the need for
practical rules of conduct under which manmay

live, God has provided practical proposition of

Shari'a which refer either to matters of future
life as ibadat or to matters of life on this

earth inteo different branches of civilisation. In
this Almighty God decreed the continuation of this
world until the appointed time,. This depends upon

the perpetuation of men which depends upon his concept
of the rules of conduct for his progress and welfare
and for his prosperous and peaceful lifej spiritually

and materially in perpetuation of Civilisation.6

It is historical to remark that the propositions
of the Shari'a have guided the systems of the contem=-
porary world from the very stages of its formation = .

- for the welfare of man., It should be kept in mind,
nevertheless, that the conceptions of the sacred
principles vitally differ in origin from man-made
systems, The former are divine while the latter are

manufactured or selfishly empirical,

Ay A P iy S A e ey T S T A gy, g S " S

6. Ibn Khaldun, Mugaddim, Passim,
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The former are given by God who is just and who

establishes justice and right, while the latter are

made by th.se who believe and act on the ideology that
"this is better than that", or because it is given by

a positive group temporally opportunist, The Shari'a,
containing a complete code of life through its evidences
has many principles still to be uncovered by human
siences, The progress of man is dependent upon his
imprefection and the unfolding of mysteries of the
universe, The Shari'a is constant invitation, ever

superior in this direction.

The Shari'a thus conceives of a social Order as
a means of discovering the signs of God and putting
them to the service of humanity; it enables the people
belonging to that order to show capacity for initiative
and unfold the immense possibilities in these
signs, The society conceived is called Ummah, which
has to set virtues as the object of its social life
under the framework of Tagwa, i.e, justice and right-
eousness, The Holy Qur'an, in this respect, directs:
Thus have We made of you an Ummah justly balanced,
that ye might be witnesses over the nations, and the

Apostle a witness over yourself..."7 This extra

territorial concept of Ummah, according to the
principles of Sharta follows the conscience and
acts also in person under the provisions of the set®

rules,
7. Qurtan 2:143,

T ——————————— —-——— -




k Among the people wholly belonging to an Ummah,

the state functions as an instrument praoviding
fields of operation for the righteous pecple,

It means the setting up of standards of right-
eousnes in all dealings and thus, naturally, the
Ummah being the pre-requisite of the state, the
power to govern or being a state is granted in the

" light of the Qur'anic principles.

The absolute sovereignty belongs to Allah, and

. the same is administered on His behalf by the Ummah

as a divine trust placed in the hands of the rulers,
i.e. the government for the benefit of humanity, The
props of the government are thus trust and justice as
the state has trust and justice as ends of religious
erid secular matters, The governmént enjoys the right
of obedience by the pecple so longaes ¥ conducts the -
affairs of the Ummah according to the Islamic Spirit
and ideals, znd no sooner the same is violatéd, than
the government, or those who form it, lose their right
and the Ummah may change them . The actual sovereign
being God, the ruler cor the state has to abide by the
limits set up by Shari'a (in the Qur'an, Sumnah of

the Prophet (S.A.W),(Ijms and Qiyas) under which every
thing is regulated by principle of justice and right-

eousness which are to be cherished and achieved,

Man~-made laws, unahble to stisfy human needs, are
always subject to amendment and are modified from time

to time, according to the changes in man's social life,
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The pbinciples of the Shari'a on the other hand

 are adaptive, dynamic and progressive to meet the
challenges of the changing conditions and current
demands of life and society, and caters for the
Social needs and the genuine requirements of the
people, For Shari'sh Laws are flexible containing
instructions for the rules of law arising in every
society, The modern systems of law, as framed by
different Societies, are for & particular social set-up

and, in jature being transitory, do not always fully

and completely satisfy human needs. The systems are
operative only under a rule of enforcement by a body
impossing them. The Shari'ah system being divine,

~ is operative for ever; it remains fine. and is
perennial, The man-made laws do not possess an Internal
mainfestation but remain operative only till such o time

whenthey are kept enforced by the temporal power, The
Sharitah is operative by internal manifestation and
works on human conscience, There is no need of enforce-
ment through belief, It never requiresany other
outhority to enforce it, The Initiated system work
through a negative approach and consider man wrong in
his actions. Here the role of the system ends, In

the Sharit'ah on the other hand a positive approach is
made by the principles of reward which makes man do goed
deeds, remain human and the best of the creatures,

All these lead to the conclusion that the Shari'a

- system is supreme,
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The latest or new movements from the West,

like the publications of International Commission
of jurist, the movement of democratic lawyers from
France and Belgium, and the Legal working and
internaticnal conventions for elimination of poverty,
illiteracy nuclear treagties, women liberation
movement and the attempts of many of the humanities
to establish a world federation of all human beings
go to show that man is in search of an order and

a system more comprehensive, for the betterment of
his breed. If we compare these new thoughts with
the principles of Shari'ah, it may be seen that the

- solution for man's problems are available; and the

solution is to go back and see what Shari'ah dictates
about them, Because shariah is not only supreme and
in accordance with the needs of man; it also contains

principles which are for all time and place.

THE SOURCES OF ISLAMIC LAW{SHARI'A).

At this Juncture, it becomes necessary to discuss
the Sources of Islamic Law, to clear up a point of
terminology, Muslim writers usually employ the
terms Shari'ah and fighu to identify the Law, and

maintain that the figh is a version of the Shari'ah

if not a synonym,e To us the two terms do not designate

the something, The Shari'ah is the divine law which
Almighty God has revealed and He alone knows hest its

precise meaning and Commandments.

8, Haskafi, Durr al-Mukhtar, Vol.1,p.6.
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Figh is the process of discovering and understanding
the injuctions of the Shari‘ah.9 Therefore figh

is necessarily speculative by its very nature,
Admittedly it could be changeable according to

place and time, The Shari'ah is the substance, The
figh is the procedure that makes the substance access-
ible, presumably within the available means, Hence
the term shari'ah ﬁay be confined only to the Qurtan
and Sunnah of the Prophet (S.A.W.} Therefore the
Shari'a as revealed in the Qur'an and the Sunna ef
the Prophet (S.A.W.), is the creative origin of the
Islemic Law, while figh is the demonstrative evidence

of the Islamic principles,

The basic sources of Islamic Law are the Beok that
is, the Qr'an and, then, Sumna which clarifies the
Qur'an. During his life time, the laws emanated
directly from the Prophet, He had the Qur'anic
revelation which he explains directly by his wovrds
and deeds, No transmission, speculation, or analogical
reasoning was needed, After the death of the Prophet
(S.A.W,}, direct explanation of the Qur'anic legal
significance was no longer available. As to the Sunna
the Ssheba of the Prophet (S.A.¥W.)} who were all
agrved that it was necessafy for the future Muslims

to act in accordance with whatever of it reached them,

---.._——-....-..——-.....-...——.——---._.--——.— e e e e

9, Shnfi'i, Risala, p. 78



that could be assumed to be truthful., It is in
this sense that legal Sources under Islamic Law

dredetermined by the Qur'an and the Sunna.

Then, the next source to the Qur'an and Sunna
is Ijma or consensus of Muslim Jurists. The
general conscensus of Muslim Jurists of a particular
age on a question of Law became a substantial proof
in legal affairs., The Prophet (S.A.W,) himself is
reported to have said "Whatever the Muslims heold
to be good is good before God"., In another tradition
he is reported to have said: "My followers will
never agree upon what 1s wrong." Next Source to
ijma is Qiyas (analogy), Many of the things that
have happened after the Prophet (S.A.W,) werenot
included in the texts. Therefore the Muslim jurists
compared and combined them with the established
indications that were found in the texts, and drew
their conclusions from analogy (Qiyas) according to
certain rules that governed their combinatiens. This
assured the soundness of their comparisdn of two
similar cases, so that it could be assumed that one
and the same divine law covered both the cases. This

became another kind of source of Islamic Law.

2.1.1 THE PRIMARY SQURCES

The Primary Sources of Islamic Law which are universally

recognised are four, viz.
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(i) THE HOLY QUR'AN

Qurtan, is the name of the Book containing the
direct revelations from Almighty God. Every word
of it is that of the Almighty Communicated to the
Prophet Muhammad (S.A.W.) through the angel -
Gabriel (Jibril) for the guidance of mankind. "Werily
this 1s o revelation from the Lord of two worlds: "
With it came down the Spirit of faith and truth; To
thy heartaond mind that thou mayest admonish in the
perspicuous Arabic tongue."'®  The Qur'an is the
original, Primary and sovereign Source of Islamic
Law from which all the principles, ordinances, teachings
and practices of Islam are drawn, The authority of
the Qur'an is supreme and paramount and it is the
first source of law not only in point of time but
also in point of importance, The name Qur'an, is
frequently mentioned in the Book itself, "Ramadhan
is the (month) in which was sent down the Qur'an as
a gulde to mankind, also clear (Signs) for guidance

and judgement (between right and WI‘OHE----)“ﬁ

The Sovereign authority to enact laws primarily
belongs to God and He is the sole law-gjver and has

absolute supreme legislative power, The Book contains
every thing revealed by God from time to time through

the medium of the Prophets and messengers,

10, Qur'an 26:192-95,
11, Qur'an 2,135; Sce also 10:37 and 61
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"We gave Moses the Book and followed him up with

a success of Apostles, We gave Jesus the Son of

Mary clear (Signs) and strengthened him with the

Holy Spir‘it."12 The Qur'an contains the truth,
allegories, description, blessings, and shows light

as to where right and justice lie, Giving a practical
way for humanity, it contains the Shari'ah principles

which are perfect and complete.

In the Qur'an, there are 114 Suras or chapters
which are divided into ayats or verses, The chapters
vary in length, The longest contains 286 and the
shortest only 3 verses, Most of them, however, were
revealed piecemeal to Prophet Muhammad (S.A.W.) during
the two periods of his call,’3 "The unbelievers ask:
(Why was the Qur'an not revealed to him all at once?
(We have revealed it) thus so that we may strengthen
your falth, We have imparted it to you by gradual
revelation., No sooner will they cc®e to you with

an argument than we shall reveal to you the truth
and properly explain 1,074 Historically, the verses

of the Qur'an are divided into:

(i) The Meccan verses which were revealed over
the thirteen years of Prophet's ojourn in

Mecca after his being raised to the dignity

of Prophethood,

12. Qur'an 2:87

13. The Makkan Period(610-622 A.D,) and the Madima Period
(622"'632 A.D. )-

e Qur'an 25:32 and 33.



Mipety suras or verses are said to have
been revealed in Mecca and within the
period, The verses, especially the oldest
of them, all enjoin upon the Meccans belief
in the Resurrection, the last day of judge-
ment, and the final reward or punishment of

human acts in the world to come (al-Akiyamah),

(i1) The Medinan verses relate to the ten
years of the Prophet's residence at Medina,
after the immigration. Twenty four suras
or chapters are said to have been revealed
within this period. The Medina verses are

concerned with detailing the legal rules,

During the life time of the Prophet (S.A.W.) the
verses of the Holy Qur'an were in a Scattered form,
there being no complete collection of all the revela-
tions, The Prophet used to recite the rewealed portions,
to his compaions, who would commit them to memory or
record them, During his lifetime, therefore, the
need was not felt for collecting the recorded parts
in one volume, But following his death, the first
Caliph Abubakar (632-63lL A.D,) ordered on the advice
of Umar that the recorded portions be collected and
arrenged in the form of a book. However the assemblage
was not left to the arbitrary discretion of the Muslims

but was a part of the divine Scheme.



"It is for us to collect it and to promulgate it.

But when we have promulgated it, follow thou its
recital as promulgated)15. Thus a copy of the Book
was provided containing the complete version of the
Qur'an., Under Uthman, the fourth Caliph, the collected

portions were arranged in the present form.

The legal commandments of the Qur'an could be
classified into two categories, in so far as intere
pretation is concerned namely, (1) The muhkam,
decisive, which contain the fundamental precepts of
Islam and are therefore, the basis of the Book, They
are of obligatory character, force. (ii) the mutashabih,
Obscure, which comprise the verses liable to different
onterpretation.Primarily, they are not of an obligatory
character since they need more elucidation., They may
in a way, conform to what is defined in mordern terms
as explicative interpretative and complementary rules,

This classification is inferred from the Qur'an itself:

"He, it is who has sent down to thee
(Muhammad) the Book in it are verses
Basic or fundamental (of established
meaning); they are the foundation of the
Book: Others are allegorical, But those

in whose hearts is perversity follow the
part thereof,
15, Qur'an 75:17 and 18,
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That is alleporical, Seeking discord,
and searching for its hidden meanings,
But no one knows its hidden meanings
except Allah and those who are firmly
grounded in knowledge, Say, "We believe
In the Booki the whole of it is from our
Lord:" ind none will grasp the Message

except men of understanding."16

The Qur'tan is of very mixed content and deals with
various subjects. The major portion of the Qur'an
is Code of divine exhortation and moral principles.
Approximately 500 verses of the Qurtan deal with
the Legal matters, Thus, it may be seen that the
Qurtan fives out and guides o a kind of polity
or state to be formed by the Muslims under the
predominance of the Ummah, Consultative principles
are there, but the methods as how to establish the
same for practical use are not given in details,
The details are provided by the Sunnah of the Prophet
(S.A.,W,) His sayings or deeds, his approbation or
disapprobations guide the particugar issue, The Qur'an
Says: "And what the Apostle gives you, take and what
he forbids, desist frome--"'7. Similarly in another
verse the Qur'an declares: "O ye who believe, Obey
God, and obey the Apostle, and those charged with

authority among you.

[ ——— g A R et bt bl L

16, Qur'an 3:6
17. Qurtan 59:9
18, Curtan L:59.
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If ye differ in anything among yourselves, refer
to God and His Apostle, if Ye do believe in God
and the last Day. That is best, and mést suitable
18

for final determination." With this background,
the Tradition of the Prophet (S.A.W.) possess a
place second to the Qur'an as an independent source

of Law under the Shari'ah,

(£1) SUNNAH OR HADITH(TRADITION)

The Second important source of Islamie Law which
ranks next to the Qur'an, is the Sunnah, the practice,
the precedents and the precepts of the Prophet (S,A.W,.)
for the Prophet Muhammad (S.A.W.) was not only the
transmitter of the Qur'an but he alsc interpreted
and complemealdit, The only difference between the
ordinary expressions of the Prophet and his revelations
consists in the fact that, where as the former are
Divine content alone, the latter are divine in form also.
The ground for this view is afforded by the Qur'an
itself: "Your companion is neither astray nor being
misled; Nor does he say (ought) of his own desiré;

It is no less than inspiration sent down to him, He

was tought by one Mighty in power.“19 And in anocther
verse it says: "(We sent them) with clear signs end

Book of dark prophecies; and we have sent down unto

thee (also) the Messege; that thou mayest explain clearly
to men what is sent for them, and that they may give

though."zo

T i e —— =

19, Qurlan 53:2-5
20, Qur'an 16:44,,




Sunnah literally means a way or rule, or manner

of acting or mode of life, This in essence signifies
the ideal practice, examplary conduct or the modern
behaviour of the Prophet (S.A.W.). Sunnah is defined
by jufist as the utterances of the Prophet (Other

than the Qur'an) known as hadiths, or his personal

acts and sayings of others tacitly approved by him,
Sunnah has also another technical meaning in reference
to religious duties namely, that which is recommended,
although not obligatory according to the classificatian
of the Shar'a values,

The exposition of the Qur'enic injunctions is thus,
one of the main responsibilities of the Holy Prophet
(S.A.W.) which he had to undertake on the authority of
the Almighty Allah who had revealed to him the Hely
Qur'an, This task of exposition and elucidation has
a divine sanction behind it as the Prophet does not
speak or act of his own accord, What ever he says
and what ever he does eémanates from the Almighty God -
Himself.zjn ----- Say: "I follow only what is revealed
to me by my Lord, This Book is 2 veritable proof from
your Lord, a guide and a blessing tc true believers."22
This shows that he speaks only when there is an ebjective
necessity for it and he acts because God Commands him
to do so, In a number of verses of the Holy Qur'an, the

Muslims are enjoined to accept his guldance as final in

21, Qur'an 53:2-5
22. Qur'an 7:203
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all spheres of life, since his guidance is divinely inspired
and as such, is as binding on a Muslim as the guidance found
in the Qur'an, "And what ever the Prophet gives you, accept;

and what so ever he forbids you, avoid, "3

It 1s as such apparent from the Qur'an itself that just
as the recitation and preaching of the divine revelation
form a part of the Apostolic duties of the Holy Prophet, so,
also, does their exposition and interpr:tation, It follows,
logically, that if the text of the Qur'an is binding and
absolute, its interpretation, as furnished by the Prophet, is
also the same, or else it will be meaningless to have charged
him with the teaching of the Book and made it a part of his
Prophethood mission., To sum up, on the basis of these Jur'anic
pronouncements the Holy Prophet is not only the Messepnger of
Allah but the teacher and interpreter of the divine Message
as well. Right from the time of the Sahaba (Companions) down
to this day there has been consensus of opinion amongst the
Muslims that what ever is authentically transmitted to us by
the Holy Prophet (S.A.W.), be it in the form of the Qur'anic
revelation or his commands, or his expatiations and enunciations
of the will of God, is the only reliable source of Sharia, This
is made clear by the Qur'an itself:

"He that disobeys the Apostle after guidance has
been made clear to him and follows a Path Other
than that of the faithful, shall be given what

he has chosen, We will cast him into Hell: A dismal
end,"

——— i —— - - S5-=s

23. Qur'an 59:7
2h. Qurtan L4:115
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The teaching of "Wisdom", also has been declared
in sn many verses of the Holy Qur'an to be a function

of the Prophet (S.A.W.) along with the teaching of the
Holy Qur'an:

"And Allah has revealed to thee the Book
and the wisdom and tought thee what thou

knewest not, and Allah's Grace on thee is

25
very great.™  aAnd remember Allah's favour
to you and that which He has revealed to you

of the Book and wisdom administing you therebyzs.

Here, the point to note is that "Wisdom"™ is something
separate from the Qur'an, Wisdom, therefore may mean the
elucidations and enunciations of the Will of Allah by the
Prophet (S.A.W.). If the Holy Qur'an embodies the will of
God, the authentic records of ahadiths embody its practical
implications which are called wisdom and which it was the
duty of the Holy Prophet (S.A.W.) to vouchsafe to humanity
as was his duty to vouchsafe to the people,2” as the Qur'an

itself testify:

"Allah did confer a great favour on the believers
when He sent among them an Apostle from among
themselves, rehearsing unto them the signs of
Allah, sanctifying them, and instructing them
in Scripture and Wisdom, while before, that,

they had been in manifest error,"28

—— ——— o ——— - -— ——

25, Qur'an L4:113

26, Qur'an 2:231

27. Mishkat-ul-Masabih, Vol,I, Translated by Abdul-Hamid
Siddigi, 1980, New Delhi Page VI (Introduction)

28, Qur'an 5:16h.
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In view of these Qur'anic verses all Muslim
jurists agree that the word "wisdom" as occurred in
the veres denotes the Surnah, and futher, that the
Sunnah, too, is a kind of divine revelgtion, Ibn

Qayyim, in commenting on the verses, remarks:29

"Allah, the Glorious ®ne, sent down two
kinds of revelations to His Apestle, and
made it obligatory to believe in and act
upon both of them, These are the Hely

Qur'an and wisdom, The "Scripture"

mentioned in them means the Qur'an and "wisdom”
in the unanimous opinion of the pions
precursors, the Sunnah, What the Apostle
communicated after knowing about it from

God and what God revealed through the tongﬁe
of His Apostle arc equally required to be
accepted, It is a fundamental and universally
accepted principle among the Muslims and
whoever denies it is not one of them. The
prophet, himself, has said, "The Qur'an was
bestowed upon me, and, along with it, another

thing which was similar to it."

[T
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29, As quoted by Muhammad Manzoor Nomani in his Muaning
and Message” of the Traditions; vol.1, p.19.




During the life time of the Prophet (S.A.W,)
Muslims restrained from compiling hls tradition
under the impression that it might get confused with
the Qur'an, and memorywas the chief means of their
preservation. The Prophet (S.4.W.) himself sometimes
did object to the writing down of the deeds and sayings.

Abu Hurairah 1s reported to have Saild:

"The Prophet of God came to us while we

were writing traditions and said: What is
this you are writing? We said: Saying which
we hear from thee, He said; what! a book

cther than the Book of God?"

Now the disapproval in this case ¢learly shows fear
lest his sayings be mixed up with the revealed word of
the Qur'an, It is because of this that the Prophet's
companions who were mostly Arabs and who had a wonderful
memory with which they immaculately retain what ever
they in the Prophet's life or whatever they heard
from him_,Z Despite the prohibition of putting down in
record what the Prophet had said or deed and inview of
the importance of the Prophet's ahadiths, some of the
companions began to record the ahadiths in Sahifahs
during the Prophets life time which were later on used
either by them or their students. For example Abdullah
bin Amar recorded thousands of ahadiths which later on
known as Salifah as-Sadiga others like Samura bin Jundub,
Jabir bin abdullah, sbdullah bin Abbas, Abdullah bin
Mas'ud, Ali bin 4bi Talib, 4bu Huraira, Hamman bin

Munabbih and Others are said te have Sahifahs from



which they have recorded some of the Prophets

utterances and addresses, judgements and verdicts en
different issues and his actions and deeds in all
sorts of circumstances,
"It is reported on the authority of Abu Said
Khudri: We were sitting and writing what
we were hearing from Allah's Messenger(S.A.W)
that he turned his attention to us and said:
What is that you are writing? We said: We
are writing that what we are hearing from you.
Where upon he said: Are you writing another
Book along with the Book of Allah, Keep the
Book of Allah Separate and make its text pure
so that there may not be confusion in it.30

This explains the reason why the Prophet (S,A.W)
at one stage prohibited the writing of his ahadiths,
So it should not be taken asi{ he had prohibited the

writing totally.

Imam Khattabi who was a famous Muhaddith write8=31

"He (the Prophet S.A.W.) Prohibited the writing
of the words of the Holy Qur'an and those of
ahadith together lest there should be any
inter-mingling in them and the reader may be
confused, The writing of hadiths (itself)

1s in no way Prohibited,"32

30. Miskat-ul-Masgbih, Translated by Abdul Hameed Saddiqui
(introduction?iv. Yee also Sahih Muslim vol,1,

Translated by the same person (Intrduction) III,
31, Majma' al-Zawaid, vol.iv, p. 152

32, Ma'alim Sunnah, vol.iv, p. 184,
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From this hadith it became ¢lear that at first
the Compsnions of the Prophet (S.4.W.) use to have

their collection of ahadiths in memory or in writig,

(i) THE COMPILATION OF THE SUNNAH

After the death of the Prophet (S.A.W.) the Muslim
Ummah felt the need of a collection of the ahadith to
be available for consultation whenever there is need,
After the death of the Prophet, every case that came
up for decision had to be referred either to the Qurian
or Prophetic tradition, that is to his Sayings, judgement
or deeds, When Umar, the 2econd Caliph was sending
people into villagesg he ordered them to concentrate on
teaching the Qur'an and not the traditions of the
Prophet (S.A.W.) At that time, the authorised cepy of
the Qur'an had not been finalised and sent to the
various provinces. There was a risk that people who
are new to Islam may confuse the hadith for the Qur'an.
Later, during the Second century of Islem, Umar Ibn
Abdal-Aziz, one of the Umayyad Caliphs, sent out emissaries
to all the outlying provinces to teach people Sharita
Law and to record traditions after consulting the
learned jurists; because by that time there was no
risk of confusing the hadith for the Qur'an and in
his letter to his governor in Medina, Abubakar bin Hazm,
the Caliph showed his concern for the preservation of

knowledge of the Sunnah.33
Thus, in the middle of the Second Islamic Century,
some Muslim theolegians started the task of compiling

of ahadith,

33, Isliam Ghanem, An outline gf Islamic jurisprudence,
1mvirmiihld ehaAd oo o y T -t
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In order to ascertain the authenticity of every hadith
narrated, a number of strict rules were formulated by
the traditionists. These rules relate to both parts

of the hadith: Isnad (chain of transmission) and matn
(tex). The life, the character and trustworthness of
those through whom the hadith 1s transmitted, i.e lsnad
can be reliably judgedwith the help of Asma al-Rijal,

a Science which critically scrutinises the lives of the
narrators of the AhadithBh-

The compilation of the Ahadith are of two types:

(1) The Masanid. These consists of traditions

complied in accordance with the sources of
authority for their narration, i.e. in
accordance with the names of the narrators
who had quoted the tradition, down to the
companion who had himself heard the statement

it > B 35
or witnessed the everil from the Prophet--,

For example, Bukhari reported in his
Book, (chapter 30, Tradition No,26) "Abdan
related to us (Saying) Yazid bin Zurai informed
us Saying: Hisham related to us Saying: Ibn

Sirin related to us from Abu Huraira from
the Prophet (S.A.W.) that he said "If any one

forgets and eats and drinks, let him complete

Su. 5;1, Shari'ah: The Islamic Law, p.53, Ta Ha Publishers
35

London,
o Doi,; Ibid,



- 85 -

his fact; for it is Allah who caused him thus

To eat and drink." The best known of these

kind of traditions is the Musnad of the Imam

Ahmad Bin Hanbal, which contained about 30,000

traditions.

(ii) The Musannafat. These consist of classification

of the traditions in accordance with the various
topiecs of jurisprudence, The most famous of these
is al-Muwatta'a by Imam Malik. Ibn Anas, which

contain over 300 traditions.

In the third century A.JH., the famous Sunni eompilatioens
known as Sahah sitta (i.e., six Book) appeared, They consists
of the two Sahih books and the four Sunan books,. The twe
Sahihs are compiled by Muhammad Ibn Ismg'll al-Bakhari
(194-256 A.H; 870 A.D.) and Muslim bin al-Hajjaj bin
Muslim (206-261 A.H., 875 4.D.) both travel widely to
investigate meticulously the correciness of the narratives
and the chain of authority of transmission., The four
Sunnan books of Abu Dawud zl-Sijistani, al-Tirmidhi, al-
Nasa'l and Ibn Naja appeared after the twe Sahihs, To
the Shi'is, the leading compilation is al-Kafi by a Shi'i
Jurist called Muhammad bin Yaqudb bin Ishaq, known as al-
Kulini,

It should be clear. that the number of traditions is
counted on the basis of chain of transmission and not on
the basis of the text, It is essential to make it clear
as the ignhorance about this fact has givenlrise to some

serious misgivings under which so many orientalists such
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as Hurguronje, Goldziher and Schacht and other
westernized Muslims such as Fyzee in the Second

edition of his book have tried to Show that

every tradition is unrealable unless otherwise proved,
1s not only wrong but an attempt to represent traditions
as an edifice created by forgeryand fubricatione. The
Muhaddithin i.e, (Muslim theologians) themselves

recognised that a number of such stories are daif

(week not to be relied upon), They are deoing this
in order to attack Shari'a Law by totally destroying
one of its principal foundations namely, Sunnah,

A modern author, in commenting on this has said:

"That the existence of false Traditions

should not be taken to imply, as a number

of Orientalists have alleged, that every
tradition should be considered false until

the contrary is proved. The doctors of the
science of traditions did not accept traditions
uncritically, In their criticism of narrators,
and in their search for chain of authority,
accuracy ond trustworthiness, they had esatablished

a scientific and truthful criterion which made

6
study in this field reliable and trustworthy.“3

{ii) CLASSIFICATION OF AHADITH

The Traditionists classified traditions as
Mutawatir (of consecutive testimony); Mashhur
(famous); a hadi or Khabar al-Wahid (one-man narrative)
or Mursal {not connected with the Prophet in its
narration). This 1s a classification according to
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36, Mahmassani, 76
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the number of narrators and was therefore used in

the compilation of the traditions., After this, the

specialists in ILM ul-Hadith proceeded to classify

the hadith in accordance with quality as follows:

(e)

(1)

(i1)

(iii)

Sahih (Sound). This is a tradition which
is utterly faultless in which there is no
weakness either withregard to the chain of
transmission (Ismad) orw!® regard to the
text (math).

Hasan (approved), This is like a Sahih
tradition except for the fact that some of
its narrators are found to have defective
memory as compared to narrators of Sahih

hﬂdith -

Da'if (weak). The hadith in the chain of
transmission of which the number of narrators
is reduced to one at any stage is known as
Da'if hadith, and which is not acceptable to
jurists, So also a hadith which ranks as

gharib (Strange) is not aCCeptable.“37

AL-HADITH AL-QUDSI

Beside the practices, the precedents and the

precepts of the Prophet Muhammad (S.A.W.) which heve

been discussed above and regarded as the Sunnah of the

-Prophegts .. _s-there is_gnother special type of badith
37. A.R. DOI Supra, 56-57 See also I, Ghanem Supra, P,17.
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known as Hadith ul-Qudsi in which the Holy Prophet
(S.A.W.), states something attributing that to All

Mighty Allah: An example of Hadith ul-Qudusi related

in Sahih Muslim is "O My Servants! I have made oppression
unlawful for Me and have forbidden this oppression for
you also. Therefore, don't oppress one another,

You all go astray except one whom I direct to the

right path. Hence beg guidance from Me only."

‘2,5. THE HUMAN LEGISLATIVE ELEMENT IN ISLAMIC LEGAL SYSTEM,

Despite its religious nature and divine origin,
Islamic law, like any other legal systems dealing with
human relations and activities, passed through a long
process of development which in one way or another, was
well associated with the development of the growing
Muslim Community and the expanding Muslim State, It
is noteworthy that the divine text (i.e Qur'an), upon
which the whole structure of Islamic Law has been bullt,
was revealed in parts and portions within a span of
23 or 24 years, according to the needs of the Muslim
Umma, This gradual revelation necessarily resulted in
gradual change in the Law which had been inforce,
Islamic Law, does not ignore the necessities of the
changing life and the needs and circumstances of
individuals 2nd the Community., Hence it can be unhesit-
antly stated, as one of the characteristics of Islamic
Law, that it is a realistic, practical and flexible
system., The following Qur'anic verses illustrate the
point "Allah intends every facility for you: He does
not want to put you to difficulties.38

38, Qur'an 2: 185,
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"One no soul does Allah place a burdes greater

than it can bear."39

While the Prophet (S.A,W,.) was alive, it was
always possible for individuals and offlcizals, to
find solutions for their problems by referring to
the Prophcet himself, On more than one occasion,
where there was no direct Qur'anic provision
covaring a point, the Prophet and his companions
(especially the governors, Commanders, judges of
the dispatches and other officials) used their
ewn discretion in discussing some preblems., It wos
clear that, the Qur'an and the Sunnah of the Prophet
(5,A.W,.) continued to have legislative effeet, but
with the growth of time, it becomes necessary to deal
with numerous problems which could not be decided by
feference only to them. The COriginal law making,
strictly spesking, terminated with death of the Prophet
with no further possibility of any revelation, New
problems of Law had to be decided on scme other basis,
Furthermore, as early as the days of the Prophet, the
contribvutions of the well-versed Muslims in ascertaining
the meanings of the text or deducing rules for new
cnases took the title of Igtihad%o a general ferm
comprising all the methods of interpretation and deduection

were recognised.
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39. Qur'an 2:286

10, Literatly the word "Ijtihad" means to put in the
maximum.of efforts in performing a job but {eceihically
it signifies maximum effort to as certain, in a glven

proble or issue, the injunction of Islam amxl its real
intent: Mandudi P_.72.




Sayyid Abul Ala Maududi who is a contemporary Islamic
Scholar when writing on the Scope of human legislation

under the Shari'a says:
|

"In certain matters the ur'an and the Sunnsh

have lald down clear and categorical injunctions

and prescribed specific rules of conduct., In sueh

matters no jurist; judge, legislative body, not

even the Ummah as a whole, can alter the specific

injunctions of the Shari'ah or the rules of
behaviour expounded by it. This does ot mean,
however, that there is no scope of human legislation
in relation to such matter;zlies in,

(a) finding ocut exactly and precisely what the
law is: 1ts nature and extent,

(b) determining its meaning and intent;

(c) investigating the conditions for which it is
intended and the way in which it is to be applied
to the practical problems,

() working out minor details in the cuse of
such laws as are too beief for a straight
away application in actual iife, and

(e) determining the extent of its applicability
or noneapplicability in c¢ase of exceptional

41

circumstances.
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L. Maududl Abu hla, Islamic Law and Consﬁiju%ion, Sthhﬁditif
1975, Lahore Paki .



2.5.1

IJMA {Consensus of Opinion)

With new and complicated problems, the companions

were in agreement that reference should be made first
to the Qur'an and then to the Sunnah of the Prophet,.
And in the absence of the divine guidance they used
to make their own judgements, using different types
of reasoning by comparing cases and extending existing
rules to cover new cases, (avoiding unreasonable hard-
ship and unnecessary complications) or by Observing
the aims and objectives of the Law or otherwise refering
to the basic presumptlons and the general principle of
Shari'ah.(ug) In major issues, the Caliphs who usually
gave preference to Communal decisions, used to hear
the opinions of the other Companions either in eloged
or open meetings especially in Medina, Kufah and Basrah.
Following this procedure, the Comp%ﬁons during the
period of four rightly guided Caliphs reached certain
agreements on several legal points, These agreements
taken in the light of the Qur'anic verses ordering the
Muslims to keep together and avoid divergence, and
with reference to the traditions of the Prophet(S,A.W,)
and the reports from his companions assuring the
infalibility of the Muslim Community a2s w whole, were
considered binding by the following generations, and
henceforth the agreement of the companions or the
Muslim jurist in any particular age on Jjudicial rule was
given the name of Ijma, (i.,e. the consensus of opinion)

which 1s regarded as the third source of lslamic Law.hB
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42, sbdur Rahim, The Principles of Muhammadan jurise
prudence, 1911 edition, Lahore, P, 18,

b3, Ali Hasaballash, Usul al-Tashrii, al-Islami,
Lth edition, 197T Calto; pp. oo=Tome —




Although the Muslim jurisﬁs.give Iima the third place
in descending order, mordern criticts consider it to

be the most important element and potent Source in
Islamic Law, for an examination of the corpus of figh
(Islamic jurisprudence) reveals that a major potion ef
the law consists of the conscnsus of gpinion of Jurists

on legal questions.hu

*QIYAS!

The continuous expansion of the Muslim state put
mere burden on the Muslim jurists, Durling this period,
the Qurtan Sunnah and Llma were -+ taking the
first three places as source of Islamiec Law, But the
new events could not he met by the direct provisiens
of the texts and the limited precedents of jjma and
roceurse was inevitably made to personal judgement pased
on case cemparison deductions or by observing the aims
and Objectives of the Law, or following the basiec
presumptions and the general principles of Sharitah. The
case-comparison method was generally given the name of
Qlyas,!

Qivas or analogy is a process of deductien by which
the law ef text is applied to cases which though net
eovered by the language, are governed by the reasgn of

the text. Qiyas may be defined as follows:
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hh, Snouck Hurgronje, Sclected works, P,289,
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"To apply to a new case, about which the Law is
silent, the rule of an original one because of

the Common illat or effective cause which is

common to both of them."

The following example would make the above rule
clear, Strong drink, for example is prohibited by
explicit provisions., The cause for the prohibition
is the intoxicating effect. I1f we assume that wine
had not been explicitly prohibited, we are still able
to equate it by analogy to strong drinks in general,
since the causes for the prohibitisn is the effect of
intoxication, to which both give rise, Similarly if
there is no intoxication, there is no prohj_b:i*l:.’u:m.J"'5
It is now clear that the bed-rock of Qiyas is the
effective cause, illah, upon which the rule, hukum is
based, It is defined as the attribute or indication
which shows the rule or makes it known, with regard te

a certain case,

The great majority of the Muslim Jjurists accepts
Riyas as a source of Islamic Law., Those who accept it
as such include the main Sunni Schools and the Zaidi
Shi'i School, On the other hand we find the Zahiri
Sunni School leading the opposition against Qiyas and
reasoning in gnneral.us The Immmiyya Shia school is

also counted among the opposers of Qliyas together

- ——— g o —— ——— e = —

L5, ﬁahmassani, Falsafat A;-Tgsréh Fil Islam: Translated by
Farhat J, Ziadeh, Leiden, 1961, P,79,

L6 . Ibid, P, 80.
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with individuals like Al-Shaukani who died (1255 A, H.)
Some orientalist like Margoliouth, Schacht, Arberry
and Others, propagated a theory, which considers
Qiyas "as a casc of technical influence of Jewish
on Muhammadan juriSprudenCe.u7 @Qiyas, as o method and
term, according to this theory, is borrowecd from |
Jewish Law. The term as they say, is derived from
the exegetical jewish term higgish from the nrmaic
root meaning to beat together., The word higgish as
Sehacht explained is used by Hillel in three meanings
one of which is identical with thal of Qiyns. Then
he simply concludes that: "The exlstence of a concrete
meaning in Armaic and not in Arablc, makes the foreign

provenance of the term certain”,

2.5,2, DEVELCPMENT.QF FIQH

The c¢orpus of what is known as Islamic Law as
distinguished from the Sharli'a was developed by Muslim
Jurists through the systematic Science of 'fiqh' in an
ettempt te meet one or all of the points stated
earl‘.ierlLB which call for human effort to uniderstand
the divine injunctions and apply them to the helievers?
practical 1life and ever~Changing clreumstances. These
processes and methods of developing figh evolved over
centurles and the Jjurists have technical nomes for

them,

W7, J. Schacht, The Origin of Muhammadan Ja;isnraaence,
1967, P. 99,
W8, At Pape 27.
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The most prominent methods asre Ijma, Qiyas and Ijtihad,

"to put maximum effort to ascertan , in a given problem

or issue, the Injuction of Islah.and 1ts real intentﬁ

to use Maududi's defini‘tion.hg These sources are
Secondary to Qur'an and Sunnah in validity and authority,
In any event they derived their binding force, for the

most part, from the latter either directly or indirect1y50.

The Ijtihad, as Source of Islamic Law,'is recognised

on the authority of a tradition related to the Jfjrw:;phé‘l'.
(S.AW,). "On being appointed Governor of Yamen Mu'az

was asked by the Prophet (5,A.W.) as to the rule by which
he would judge the affalrs of his people, He replied that
he would judge by the Law of the Holy Qurtan, DBut if you
de not find any direction therein, asked the Prophet,

Then I will act according to the Sunnah of the Prophet,

But if you do not find any direction in the Sunnah, hé

was asked again. Then T will execise my judgement and

act on that, came the reply. The Prophet (S.A.W) raised
his hands and said Praise be to Allah who gulides the
Messenger of His Apostle as He Pleases," This human
legislation, was approved by the Prophet (S.i.w). There
are humerous Other Qur'anic and Sunnah authorities for this
method and all the Others.51 _

During the life time of the Holy Prophet (S,A.W },

there was ne problem as 1t was always possible for the
Individuals and officials to find solutions for their

problems by referring to him directly,

i — v ——

L9, Maududi, Op.Cit., p. 72

50. DOI, Op. Cit. , P. 64

51. These are too many to mention here. Refer to M, Abu
Zahrah, Usul al-Figh, P, 107 Cairo; and Abdur Rahim,
Op. Cit., For a2 more detailed treatment of these toples
in Arabic and English respectively,
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But, it was after his death and during the period of

the four Rightly guided Calips that the need for greater
use of the Secondary Source arose.. Havinéj?%ced with
difficult problems such as the rebellion of many Arab
tribes, the collection of Holy Qur'an, the expansion

of Mislim Community and many other cemplicated problems,
the Companions were in agreement that reference should
be made first to the Qur'an, and then to the Sunnah of
tue Prophet (S.A.W.). And in the absence of the divine
guidenee they used to make thelr ewn judgements, using
different types of reasoning by comparing cases and

52

extending existing rules to cover new cases, Following
this procedure, they reached certain agreements on
several legal points, At the sametime they used to
differ in several respects, These differences of views
whether in interpreting the text, reeonciling between
conflicting authorities or in taking one way of reasoning

or the other resulted afterwards in the emergence of

different schools of Law,>3

The period between the early part of the 2nd and
the end of Lth Century after Hijra (mid-9th-12th century
A4.D,), the period which usually described as the golden
age of Islam Law and literature witnessed the most active

development of Islamlic Law,

52, 4bdur Rahim, Op, Cit., P.18.

53, Muhnmmad Al-Khudari, Tarikh al-Tasghrj axngg%amic 81h
edition, 1967, pp.97-T07. ©See also Dasug, Lielijtih..
Fil Figh al-Islami pp. 63-76. .
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In addition to the continued exereise of ijtihad major
Hadith works were compiled, the formulation of the
science perfected, and the well-known Islamic schools
of law were established, With the crystallization of
the scheools, the right of independent deduction , or
ijtihad was regarded as having pregressively fallen
into abeyance, and in the classical view the door of
ijtihad became closed by the end of the 3rd century
which action resulted in the stopping of all original
juristic activities to develop the figh and the subseq-
uent c¢lassificatiaoand rigidity of the body of Islamic
Law which passed on to succeeding generations of Muslims

to date,

In the 2nd century of Hijrah arease the great

~ Jurists who codified the Islamic Law according to the
need of their time, As early as the period of "Tabi'un",
a practice of identifying Jjurists of ne centre of learning
or another with some of their characteristic methodelogy
of ijtihad as distinguished from that of the Others had
started to develop. The Hijaz centre first under the
leadership of jurist like Said bin Masayyib and later

- Malik bin Anas was referred to as school of "tradition-
alists", Theygﬁzzied so because of their refusal to
accept or to pay any attention to any imaginary cases,
looking only 1In the actual events with referenceto the
text and the traditional knowledge inc¢luding the
opinions of the companions and the earliefollowers, and

very rarely and hestitently depending gn personal

Jjudgement. 2

54, 1bn Khaldun-The Mukaddima, Fngland, Trens by F,
Rosenthal, 2nd edition, London,.
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While the Iragl centre under the leadership of Jjurists

like Ibrahim al-Nakha'l and Abu Hanifa was identified
as the Schoel of "Ahl Al-Ra'syi.," They were so named
because of thelr less restrained resert to independent
opinion in the absence of clear Sharila texts or

55

precedents from the companions,

With the develcpment of these centres emerged the

idea of schools of law, The idea developed further

when disciples and common followers of a leading jurist.
in one centre began to ascribe Jjuristic opinions and
formulations to the leader in the name of the School

even where, as was very often the case, the opinion

was not originally his, Numerous such sehools sprouted

| including the following who are welleknown, The first

of these in point of time is Abu Hanifa Nu'man Ibn Thabit
who was of persian origion was borm in the year 80 A.H.

- (69994.D.). and died 150 A.H., (767 A,D.)., He styudied
Jurlsprudence in Kufah under Sheikh Hammad Ibn Abil
Sulaiman, In addition of being a student of Law he

was also a textile merchant, and this calling enabled
him to be practical in approach to Law, The main features
of his school are, apzart from the Qur'an and Sunnah whieh
- he used very sparingly, he alsco employed Qiyas and

56

Istihsan, Juristic preference as bases for Shari'a,.

ES. For more detailed discussionsg of the subject of
Origin of the Islamie School of Law, See A,T, Pasha,

56, M, Mahmassani, Supra, P. 19,
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Among the disciples of Abu Hanifa were twoe great
jurists, Abu Yusuf 113-182 A.H, (731-798 A.D.) and
Muhammad bin al-Hassan al-Shaibani 135-189 i,H,
(7L9-802 A.D,.) Abu Yusuf was the Chief judge of
Baghdad during the time of Caliph Harun al~-Rashid,

MALIKI SCHOOL

This school owes its name to its founder Imsm
Malik bin Anas, who was born in Madina in the Year 9%
A H, (711 A,D.) and died on 11th Rabi'ul Awwal, in the
year 179 AH., (795 A.D.). The Maliki School, while
recognizing the Gur'an and Sunnah as Source of Law,
it also relied heavily on the practice of the people
of Madina and sayings of the Companions, He pade reeeUrse
to Qivas in the absence of an explicit text. He has N
also made use of a Source unique to the Sechoel; known

as al-Masalih al-Mursalah public interest, Malikits

major works includes his Muwatta. Madina was the
birth place of the Maliki Scheool and from there it
spread throughout the Hijaz, North Africa and spain

and now in West Africa there are alot eof Maliki follewers.

SHAFI'T SCHOOL

This School 3is known after the name &f Imam Muhammad

Idris 4£1-Shafi'l whe was born at Gaza in the year 150 AH,
{767 A.D.) and died in the year of 204 A H.,, (821 4,D.).
He 1s generally regarded as the founder of the science of
"usul on which he has written his risalsh which has made
great impact on the Islamic jurisprudence in general,

Imam Shafi'l during the early part of his academic_carier

was 5 follower of Imam Maliki.
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However his journeys and experiences changed his

views and led him to establish this school. The
regarded by some ijurists,
School as / - 3 is a compromise

between the Hanafi and Maliki Schools, Mahmassani
. summed up
beautlfully £ the phlosophy of this Sehool in

the following words:

"He (Imam) would accept the four Sources of

Law; the Qur'an, the Sunnah, coensensus of

opinion and analogy. He would alse accept
Istidlal, Howecver he rejected what the
Hanafi school called Istihsan (Preference)

and what Maliki School called aleMasali nl= |

Mursala (Public Interest).s7

This School is followed inmany parts of Egypt,
Syria and Lebanon (particularly in the e¢ity of Beirut)
as well as Iraq, Pakistan, India, Indg¢-China, Java and
among the Sunni inhabitants of Iran and Yamen. It is

58

predominant in palestine and Jordan,

HAMBALI SCHOOL

This is the last of the Sunni Schools, The School
is known after Abu Abdullahi Ahmad bin Muhammad bin
Hambali, Ibn Hambal was born in Baghdad in the year
164 AH, (780 A.D.) and died in the year 241 A4 H, (857
A.D.). Ibn Hambal travelled extensiyely through Iraq,
Syria, Hijaz and Yamen in search of hadiths which he wrote

down later on, in his book Musnad.
57. Mahmassani, 27 :
58, Syed Knhalid Rashid, Muslim Law, 2nd edition 197 Qe 2
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Ibn Hambal adhered rigidly te the Qur'an and Sunnah in
formulating his legal theories and restricted Qiyas and
ratay within narrow limits, This Sohool is the least
widespread of all the Sunni Schools, But it had
however produced great Scholars in the field of Islamic
jurisprudence, Foremost among these were Ibn Gudams,
al-Magdisi, Ibn Taymiyah and hils disciple, Ibn Qyyaim,
and, lately Muhammad Ibn Abd al-Wahab, This School has
its followers mailnly in Saud} Arabia and some very few
in palestine, Syria, Iraq, and Other Countries,

In conclugion mention should be made of some of.
the extint Schools of Law, The mest important of the !
extient Schoois were those founded by AleAwza'i who
died in the 2nd Century A.H.; Dawud Ibn Ali al-Zahiri,
who died in the 8th Century A.H,3 and al-Tabari, Apart
from these three extinct Schools and these four | ; é
surviving ones no other School of Law emerged among the
Orthodox Muslims, For, by the middle of the2nd Century
of the hijra many individuals, instead of working outf |
Indepent doctorines of their own, started to follew the
teaching of a recognized authority in its broad gutlines;
while reserving to themselves the right to differ from
their masters on any point of detail, These latger
Jurist were known as Muqallidum, literally "“those who
follow another in what he says or does, firmly belleving

59

him to be right therein, regaurdless of proof or evidence®,

W gl el W g A A P Ay S N N M - -

. Shorter Encyc ; Islam art.;Sh;;i'aﬂ.
59 pA 1 i SN T a6
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While the founders of SchqQols and their immediate
followers were each accorded the status of a Mujtahid,
that is the person qualified to make ijtihad, and from

the six century hardly anyone was allowed the status of
mujtahid - with the possible exception of al-Suyuti and
Ibn Taymiyah, both of whom claimed it with full justificae
tion, That is why people came to talk of the "closure of
the door of ijtihad,”

After the cdosure of the door ef ijtihad, the Law beceme
immutable and static, The work of the jurists was confined
to the systematic analysis of the doetrine of their
predecessors, Original works of the ¢lassical period
were commented upon and some of the Commentaries were
regarded as authoritative texts in various sehools, e.g,
the Mukhtasar Khalil for the Malikis, the Hedaya of
Marginani for the Hanafis and the Mughni of Ibn Qudama
for the Shafi'is, But between the 10th Century and the
present day the Muslims have undergone yarious changes
both socially and economically. As a result of these
changes some of the mediaeval doctrines haye been found
harsh and oppressive and the Competence of Shari'a Courts

has been confined to matters of family law, The doctrine
of Siyasa allowed the political authority to confine and
define the jurisdiction of his courts by asking them to
apply one view out of many, Resting upon the principle

that the views of the different Schools and jurists
are equally authoritative the reformers changed the nature

of the Law applied in the Hanafi Courts considerably,
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Through this processes a lotf of reforms.are made'by

some Muslim countries especially in the areas of
family Law, With increasing use and recognition of
ijtihad the Scope of reforms achleved has been immense

and it is obvious that the Law 1s no lenger immutable,

A11 jurists especially the leaders of the Orthodox
Schools of Law did make the important acknowledgement
that there was nothing rigid or canonical about their
views or formulations; that they were fallible as all
other human beings; and that the only sacrosant rules are
the rules and injunctioncontainedin the Qur'an ond Sunnah,
They did not demand the blind and unquestionable alleglance
accorded their views and schools either, Indeed Imam
Malik 1s reported to have said, in a very famous statement,
that there is no one from whose opinion you could nct
accept in part and reject in like mammer except thei___
Holy Prophet Muhammad (S.A.w.)60 Frem this, it is |
¢lear the notion that the Shari'a wag immutable came
after the closing of the door of ijtihad not before it.
Since modern research has disapproved the closing of the
door of 1ijtihad, naturally the whole coencept that the

Shari'as is immutable is erroneous,

If the Shari'a is meant for all ages as Muslims claim,
it must then adapt itself to the changing circumstances.
This could only come about by apprlying ijtihad, a things
which medern jurlsts have an unguestionable right to do
for that was what their predessors had done, There had

arisen exceptional personalities in the past and there
are signs and trends, though not very significant, pointing
to a change for a better,

— T sy T S A i S A S — T A ey g bl W oyl s g s T
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For instance Sheikh Usman Bin Fodio, the leader of

the early 18th century jihad movement in the Sokoto
Caliphate, did engage in ijtihad in many ways, without
ever claiming to be "Mujtahid,"®7 ind with the establish-
ment of Law Faeulties in some Nigerian Universities

which offer a comparative and unified study of the Shari'a
and the availability of so many books on the Laws of the
various Schools of Islamic Law, it is reasonable to expect

some change of attitude in these matters.,

In most of what is now the Northern States, Islamic

Law was, before the British conquest, the Law of the Land,
On the arrival of the British Conquerors, they found an
established system of both Law and government prganised

on the basis of the Shari'ah, When they established
themselves as the new rulers, they decided that a
change of policy and direction became necessary; so that
the Shari'ah not only ceased to be the ultimate legal
basis and the sole test of legitimaey, but its very
application became dependent on the laws introducedby
the conquerors. Since then, Islamic Law never enjoyed
unrestricted application, It was made subject to English
Law and common Law alike, Indeed in the Northern parts
of the country where it was allowed t{o prevail, it was
classified as customary law and made subject to the
indignity of being classified unwritten law like the

Customary Laws of the various ethnic groups thnt make
up Nigeria,

—— - - -

61. fhis gan be understood. frem hip ek Hlicistals
binding nature of affliation to Schools of Law,
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Even where many of its rules were superior they

were held "repugnant" whenever they cenflicted with the
statutory laws of fngland, or the rules of Bquity or the
Loeal Legislation of Nigeria, Even though apparently

at the beginning, the colonial poliey was to preserve
the application of Islamic Law, yet in reality it was to
restrict its application as far as pessible even among
the Muslims, The apparent policy of preservation was only
a faeade to win over political suppert and loyalty of
Muslims, The application of Islamic Law in Nigeria
(Northern Part) came to be adversely affected by
Colonial legislation in two ways: one by being totally
replaced with the comparable provisfions of English Law,
as happened in the case of the enactment of the penal
code which totally ousted the application of Islamic
Criminal Lawj; and two, by statutorily recognising
provisions of English Law on a given subject without
abolishing the comparable provisions of Islamic Law,

The Marriage Act of 1914 is an example which provides
for a monogamous marriage without abolishing polygamous
marriage under Islamic Law, Such legislation nontheless
relegates the status of Islamic Law te the background and
enhances that of English law when it provides that in
case of conflict between the two, the provision of the
English Law prevail., /nd so even though Islamic Law on
the subject might not be abolished, yet ¢ertain aspects
of it mirht not be abelished, yet certain aspects of it
might become inconsistent with the provisions of the

English Law and so void,



2,6, APPLICATION OF THE SHARI'AH UNDER THE COLONIAL

RULE IN NIGERIA,

Shari'ah law was the fundamental law in all towns

and villages of the Islamic State established by Uthman
dan Fodio and his lieutenantsprior to the advent of
British rule in Nigeria, Islamic Law was applied in

all its ramifications, ranging from moral to commercial
and penal codes, throughout the Caliphate as well as

in notable towns of Yorubaland, Maliki doctrines were
their favourites among the doctrines of the famous
schools of law, With the ability of Uthman dan Fodio's
lieutenants to reform Islam in areas where the Shariah
had governed for many centuries and to Introduce it and
its law as a new religion and a way of life to many other
areas inhabited by the animists, Shari'ash thereby govermed
the political, economic, social, cultural, educational
and juridical spheres of life in the lands under the
Caliphate, However, it is customary for any conqueror

to subjugate the inhabitants of the conquered territory to
its political, economic, social and other spheres of life
and the British rulers were no exceptions in this natural
tendency, Soon after they had conquered Nigerian Land,
their governor was empowered to grant "rights of
occupancy to natives and non-natives, for definite or

indefinite terms.._,"53
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whereas this is the land customarily owned by the

native Nigerians.6u

British administrators were however tactieal in
their approach towards the Juridical subjugation of
Nigeria. Their pronouncements revealed that they
preferred a gradual approach in order to avoid violence,
Lord Lugard said:6S

The time is now, in my eépinion, ripe for
a change, but the changes must be gradually

introduced 1f they are to be effective, mnd
not alienate the confidence of the people.

Furthermecre, the Colony Commission's Report on
Native Courts revealed that there was no desire by
the British government to force the paee in introdueing
changes into laws te be administered and in procedure
in Native Courts, "The aim is to develop the Native
Court System until a single system of law applicable
to all persons and all causes evolves but the duel
system must continue to administer customary low in .

the Native Court and English Law in the English Court."56
We hereby survey the extent to which the British noticon

of "single system of Law" had succeeded and the effect
of guch legal harmony on the existing native law and

custom, particularly on the Shari'ah,

P e

&L, J.N.D. inderson, Islamic Law in 4frica London: Frank
Case, 1978 p. 179,

65, Lord Lugard, Political Memoranda. London: Frank Cass &
Co, Ltd,, 1970 p. 272.

66, Report of the Native Courts (Celony) Commissign of
Inquiry (RNGCCCYLJ),. Lagos: Government printer, P19,
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2.,6.1 JUDICIAL AND LEGAL POLICY OF THE BRITISH

The Islamic systems of governance and administwatien,
as found by the British conquerors in Northern part of
Nigeria were of such a high quality that they had to be
initielly retained by the colonial rulers, There were
lower Shari'ah courts in the prineipal towns, cities and
villages, These were complemented by Emir's Siyasah
tribunals which were courts of superior record. They
were all regarded as Native Courts and they exerciesed be¢h
Civil and Criminal Jjurisdiction, However, the extent to
which they could exercise criminal jurisdiction can be
deduced from parts of Lord Lugard's address to the Sultan
and the people of Sokoto in 1903,68

The High Commissioner will be guided by

the usual laws of succession and the wishes

of the people and chiefs but shall set them
aside if he desires for good cause to do so
ees the Alkalais and Emirs will hold the Law
courts as of old, but bribes are forbidden,
and mutilation and confinement of men in
inhuman prisons are not lawful. The powers

of each court will be contained in a warrant
appointing it, Sentences of death will not

be carried out without the consent of the
Resident,,, Government will in no way inter-
fere with the Mohammedan religion, Every
person has the right to appeal to the Resident
who will however endeavour to uphold the power
of the native courts to deal with native cases
according to the law and custom of the country,

started
Soon afterwards, the British rulers fo interfere

with the system of Jjustice administration in thec Native

Courts in order to forget legal harmony by which English
Law system would eventually become the fundamental law

in the Country,

68, Ibid, P. 286.
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They recognised the viability of Islamic Law as

applied in Northern Nigeria but they continued to
get in motion many machineries to whittle 1t down.69
It was ruled that the practice and procedure of native
courts should be in accordance with the Native Law and
custom and it was simultaneocusiy ruled that every
Commissioner of the Provincial Court and of the

Supreme Court had access at all times to a Native

Court for the purpose of suspending or reducing a
sentence or ordering a re-~hearing or transfering a

¢agse to his own court at will.7o Cases in which parties
belonged to different religions were appropriately
directed to Provincial Courts for trial but all rules
that might be made locally by either the Emir or the
Native Authority were in-appropriately subjected %o

71

the approval of the Governor, 411 these were done

by the British ruling authority so that in the jlong run
"advanced commercial relations will... be regulated

by English Law" and "the practice and procedure in the
Native Courts would gradually follow the English practive
72

and procedure,"

As the British met a system of administration which
they found difficult to change in the North, it was easy
for them to subdue Bastern part of Nigeria to their rule
4.73

end system because according to Lugard,

69, For example, Lord Lugard extoiied Islamic Law when
rohibiting corporal punishment for women in Niggrla,
%Lord Lugard op, cit. p. 289). _

70. Lord Lugard, Op, Cit. p.89.
71. Ibid., p. 286.

72, NCCI-ASCR Op, Cit, p. 66

73, Lord Lugard, Op.Clit, P, 268,
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there was anarchy and weak authority due to

tribal disorganisation in the area. However, with
regard to the Yesterm part where the situation was
an admixture of the prevailing features in both the
North and the kast, Islamic Law was not allowed to
govern cases of Islamic matter. Many writers have
sttested to the in-formal application of Islamic Law
in the Region during the colonial period., According

to Shittu,7h

a Shari'ah court, established in Hde in
1913 shifted vernue to another area of the town in 1914,
He narrated further that the glkall of the ecourt was
called Sindiku who "recorded the proceedings in the

Arabic Language".

In 1923, the Muslim population of Lagos renewed
their request for the establishment of Shari'ah courtis
in the town but their petltion was unattended to Ly the
Government., They were spurred to that demand by the
funsatisfactory decision of a Lagos English Court in
the case of one Awawu Thomas who had been married to a
man against her wish", Muslims' request the establishment
of Sharitah courts in Yorubaland was not limited to Ede
and Lagos, rather, it 1is on record that a group of
Islamic scholars in Ibadan had equally demanded for
such type of a court in 1938 while the Muslim Congress
of Nlgeria with its headquarters in Ijebu~Qde had

addressed a letter on the same 1ssue to the Chief

Secretary to the Government sometime before Independence.

7L. D.O. Shitu, "The Nigerian Draft Constitution and
Shari'ah Controversy" in NATAIS No.1, 197? p. 114,
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shittu’®

alse reviewed an earlier memerandum forwarded
by the sald Muslim Congress to Brooke Commissions

of Ingquiry and the review indicated that over 95%

of the 1,000 divorce cases tried in only twe of

Ibadan native courts in the early 20s were between
Muslim couples who were separated "llke dogs without

regard to the Instructions 1aid down in the Hely Qur'an".

Many of the British offlclals were hostile, not
only te the establishment of Shari'ah courts for the
Muslims in Southern N jgeria but also to the establishment

of Native Courts in the colony.77

Such efficials
adopted various methods to undermine the Shari'ah and
the natiyve law and custom which they found operating
fayourably to the natives before their arrival. They
took advantage of many things to whittle down the

status of the Shari'ah, First, they applied the British
Vrepugnancy clause" to nullify Islamic cases, According

78 the share of cne-eighth to either

t0 Sulaiman Kumo,
a wife or co-wives of the prepositus as alloted

under Islamic law of succession, and the Islamic law

of paternity by which a disputed child belongs to "the bed",
would be regarded repugnant to natural officers.

Seeond, personal confession of a party to a suit under
Evidence law which is accepted in Islam was used to

castigate the Shari'ah as discussed below,

76, Ibid. p. 115
77, RNCCCI, op, cit, pp. L& & 52,

78, Sulaiman Kumo, "Orgenisation and Procedure of Shari'ah
Courts in Northern Nigeria" Unpublished Ph,D. Thesis,
S04S, University of London, 1972 p, 78
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Third, case 1w through judicial precedent from superier
courts was equelly applied against the Sharifah ,
Fourth, Native Authority Bye-Laws were mostly monitored
and tailored by the British Judicial efficers to

favour their own interest at the expense of the natives!

interest which such bye-laws were inteded to project.?g
The colonial rulers who initially promised to protect

the religion of every citizen later encroached on
people's religious rights through legislations on some
otcassiens and through disapproval of legitimate
requests te establigh Shari'ah Courts on some other

8
cccasions, 0

British Proc.lamations, Ordinances and Laws

The first British legislation to gevern Native
Courts in Northerm Nigeria was Native Ceurts' Proclamae
tion No,5 of 1900, It gave recognition to the existing
Alkall Courts prior to the subjugation of the area
to British rule, It was amefnded by Native Courts
Proclamation No,1? of 1904, This was later repealed
in 1906 and re-enacted by Native Courts Proclamation
No.,1 of 1906 which had two distinct characteristics
as Compared to the proclamatlion it repealed:

(1) It was intended to meet the requirements

and conditions of Pagan tribes in the North; and

(11} The courts were graded with it to four (A,B,C,& D),
79. Abdulmalik Bappa Mahmud, "Brief History of Shari'ah
“in the Defunst

80, 1Ib id, P. 5 £f; A.I. Dei opeit, p.213; and J.N.D,
‘erson op cit, pP. 22 Tf !

t. NCCI~/SCR  op cit. p. Lb

8¢

N“l"th»l“l‘l Nu - : pd 3 ff-
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The 1906 Proclamation later appeared as chapter
B& in the 1910 edition of Laws of Northern Nigeria
before it was repealed anid re~enacted by N ative Courts
Ordinance No.8 of 191l which was madle appliczlle to the

two Protectorates of Nigeria (North and South).

In the South, the first British 1egislatioﬁ on
Native Courts was N ative Courts Proclamation No.9
of 1900 which was repealed and re-enacted by Native
Courts Proclamation No.25 of 1901, It was amended by
Proelamation Nos, 17 anl 23 of 1903 and later repealed
anl reeeénactel by Native Courts (Protectorate, Cenral
anl Eastern Provinces) Proclamation N 0,7 of 1906
which governed the N ative Courts in the Eastern amd
Western Provinces and which later appeared as chapter
123 in the 1908 British policy of legal harmony in
Nigeria, the 7908 Proclamation was repealed and reeenactei
by Native Courts Ordinance N 0.8 of 1914, H owever,
the Colony was not governed by the qﬁorementioned
Proclamations and Orlinance because it did net have
its Native Courts of this nature until the promulgation
of Native Courts Oriinance No. 40 of 1937 which came into
effect on April 1, 1938. The 1937 Colony Ordinance in
this regard appeared later as chapter 143 in the 1948

elition of Laws of Nigeria,

Native Courts Ordinance No.B of 1914 was the first
British Ordinance to goverm all Native Courts in Nigeria
at large. With it, Native Courts follwed the same pattern

¢f organisation and applied the "Native law and custonm".
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The Orfinance was amenle!l by N ative Courts Ordinance
No.15 of 1915 and it was repgealed and re-enacted by
Ordinance No.5 of 1918 which later became chapter 5 in
the 1923 edition of the laws of Nigeria, It was replaced
by Native Courts Ordinance No.lli of 1933 which became
chapter 142 in the 1948 Revised editien of the Laws.
Native Courts Ordinance which emerged as No,36 of 1948
was later repealed by the amending Ordinances No,2 and

3 of 1951,

It becomes apparent from the foregoing that prior
to 1914, separate proclamations governed the Northern
and the Souwthern N igeria Native Courts but henee-forth
the two areas were governed by uniform Ordinanees, The
British policy of legal harmony is discernible in both
the Proclamations and the Orlinances which were aimed
at super-imposing the PBritish judicial and legal
systems over the Shari'ah and local austom of the
natives, For example, Native Courts Proclamation No,5
of 1900 empowered the Residents of establish courts at
towns selected with the consent of the Prineipal Emir
or the Chief but at the same time tied the establishment
of such courts to the approval of the High Comissioner,
Should an Emir or a Chief consent to the establishment
of a court but the High Commissioner disapproved, a
a clash of authority would be imminent and this would
lead to bad blood anl tension, Not only that; the
Proclamation gave no provision for appeal but for

transfer and review of cases by the Commissioners of the
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Provincial Courts who would naturally be inclined to

transfer cases to their superior position and status

felt by the populace - an attitude which would undermine

the status of the native judges wheo origionally tried

Officer would tour the Native Courts in his area of

jurisdiction in order to go through the proceedings

an! to change or cancel the decisions of the Court(s).
Every month, the court clerks had to bring their
record books to the District Officer who could read
and cancel any decision which did not suit his views
without seeing the parties and confirm the one which

suited him, and then ségn their books till the
following month again,

The British approach to whittle dewn the Shari'ah
through legislation took various forms, In 1909, the
Criminal Ccde was translated into Arabic for the under-
standing ef the alkalai,perhaps they would prefer it
to the Shari'ah penal law or at best to prepare them
for the future applicntion of British codes with the
anticipated success of legal harmony. Anderson83 has
revealed how the confussion created by the wording of
certain aspects of the Criminal Code had led the Crown
Counsel of the Northern Provinces to set aside seven
orders of retrial in the XKano Division of the Supreme
Court in the late L4Os. Woull not such confusing contents
of the Code lead the native court judges astray, should

they be forced to apply them? Furthermore, Lord Lugard
hal in M ay 1915 directed that the functions of the

82, Abdulmalik Bappa Mahmud,, op cit p. 11 ff,
83, J.N,D. Anderson, op, cit, p.182 ff
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Judicial Couneil should as & rule be limited to certain
natters, leaving to the Alkali's courts all ordinary

criminal matters, He was surely apprehensive of the
deficiencies of English Law by giving such a directive,
Finally, the Native Courts were ampowered to try some
cases according to the dictates of the Shariah on the
one hand, and the British officials could apply ¥mglish

Law to review such cases on the other hand,

2.6.3 LEGAL HARMONISATION IN NIGERIA

Legal harmony which was the goal of the I»ritish
rulers in Nigeria and which 1s still being pursued by
a group of Legal and Judicial administrators in the
present Nigeria is having some adverse effects on
" the Sharia, Such effects:were more pronounced in Criminal
than in civil matters. DBRefore we discuss the effects on

Islamic penal Law, we hereby illustrate the effect on
civil matter with M, Abba v, Marry T, Daikie(1943) which

138 a Mixed-cause case on Islamic Law of Inheritance, It
is illegal under Islamic Law of succession for two people
of different religions to

inherit each other85 and Marry was thereby disallowed
from inheriting the property of her Muslim father by the
Alkali Court. On appeal to the Supreme Court, the decision
of the Alkalil Court was set aside on the ground that Islamic
law in this regard was repugnant to natural justice, equity
and good conscience,

The reascn given against Islamic Law in the above j
example notwithstanding, some of the Dritish officials ;
recognised the adequacy of Islamic Law in many other

jnstances as applied in the North,

—— Pr— J——

55. ﬁ?@ulmal}% Peppa Mahmud, op,cit p. 17, He was quoting

Aa f1all i Kadrma OhGr GRE,
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Lugardae maintalned that the form af pymsshmont to bo

inflicted for crimes should be "that which is most
deterrent and most likely to suppress erime", Further-
more, the Chief Commissioner reported in 1937 that in
Alkali Courts "Justice is as efficiently administered

as in courts where modern procedure and practice exist".
Instead of practising a parallel legal system, the colonial
rulers went ahead with the modification of level to be
administered in Native Courts so that the Judges could
deal with other than Islamic Cases., One would ini¢ially
feel that legal harmony was being pursued with genuine
intention of uniting Nigerians irrespective of differences
in religion, but the following extract from the Report of
Brook Commissions of Inquiry88 has given the actual inten-

tion of the LEritish rulers:

It appears to have been accepted that there
would ultimately be one criminal code for the
whole of Nigeria and that English Commercial
law would take the place of Mohammedan and
other customary law cn the subject.

The plan was therefore to super-impose English Criminal

and Commercial Laws over all other existing Laws in the
country. ©“hould unity of the country be the motive

behind this plan, we still believe that tradition is
difficult to changej for even jf the British Government
had succeeded to a large extent in forging legal harmony,
yet the recent demands for application of Islamic Law in
Nigeria vidicates our assertion. Details of such demands
for the application of Sharia law are contained in Chapter
Five of this work,

- e —— e

86, Lord Lugard Op, Cit. p. 89
87. NCCI-ASCR, Op,Cit P. 72
88, Ibid. P, 74




In order to echieve the goal of abolishing Sharia
law in Nigeria, efforts of Ulritish researchers on Nigerian

Legal system during the cnlonial period were concentrated
on cases of homicide and other Hudud cases with the

"
view to discredit,Islamic penal law. Prof. J.N.D.

Anderson devoted many pages of his Islamic Law in Africa

to the citation of a number of homicide cases decided in
Northern Nigeriaj such that were either quashed or retried
by the Supreme Court (which applied English Criminal Codes)89
The research works revealed a number of conflicts between
English Criminal Law and Islamic Penal Law.90 For example,
Islamic Law provides for fhe payment of blgdd-wit (Diya)
in some talon cases but the Enlpgish law has no provision
for such, With the confusion in the Nigerian Legal system
as caused by the introduction of English Criminal Codes,
the new codes had been attenpting to replace the old laws
under the pretextof forging legal harmony in the country.
The 1953 Commissions of Inquiry discovered that legal
harmony could cause confusion. It thereby recommended a

parallel legal system for the country.g1

Muslim rulers were equally apprenensive of the inherent
evil in lLegal hérmony and they were consistent through-out
the Dritish rule in their cell for non-interference with

the Sharia by the ceclonialists, Evidence before the 1953

Commissions of inquiry showed their,

89, The cases include Dormo Native Authority v, Yusuf and
Dauna of Marte; Kano Native Authority v. Gwandai Bembem
and Ahmadu Shokana; Ketsina Native Authority v, vakudl
of Madaha and Danbaco of Rimace: and Adamawa Native

futhority v, Xofl of Clke, <ee J.N.D, Anderson op.Uit
Dp. “99(%.5T % N.TJ); and 200 (n.6).

90, J.N.D, #inderson has testified to such conflicts in his
article Conflict of Laws in Northern Nigeria published
in the Journal o African Law 5/. For details read, E.H,
Ofori-Amakwah, " The Penal Gode and the Criminal Code -
Their Qrigin and_lefLrencen in Jrurnal of Islamic and
Comparative Law VoL. D, 1070,
91, NCCIASCR, Op. Cit. PP. A7 & AR
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(a) opposition to the withdrawal of Jurisdietion in
homicide cases from the Emirts Court exercising it,

(b) unwillingness to administer any law except
Mohammedan Law in Muslim Courts, and

(c¢) desire to retain Mohammedan practice and

procedure even when ahe courts are enforcing
Nigerian Ordinances,?2e

They agitated for the administration of the Sharia per se
and they insisted that even in a case where both the Islamic
and English Laws were concurrently applicable, they would

prefer to apply the Sharia.93

Native Courts Proclamation (No.5 of 1900) recognized
the practing system of court organisation prior to the
advent of DBritish rule in the North, It therefrre contained
no amendment to the appeal system in Alkali Courts, Native
Courts Proclamation No, 1 of 1906) alsoc gave no new provision

for appeal "and the English and Native Courts were run on

parallel lines" except that in 1504, a Native Court judge

was appointed to review sentences of all Native Cour’t.181

The parallel judicial system continued until the promulgation
of Native Courts ordinance (No.8 of 1914) which introduced
the English system of appeal into the entire Native Courts

off the ﬁorthern and Southern Protectorates of Nigeria, The
same appeal System was re-enacted by the Native Courts
Ordinance (No,5 of 1918) which repealed the 191} Ordinance,
In the two Ordinances of 1914 and 1918, though the introduced
appeal system was English in structure, appeal from lower
Native Courts lay in superior Native Courts, and not in

English Courts,

92, Ibid. p. 89

93. Ibid. p. 92
181, NCCI-4iSCR, Op. Cit p. 108



The integrated system of appeal by which from Native
courts lay in English Courts was introduced with the

182 .
1933 reforms of Nigeria Courts. .

Consequent upon 18933 reforms, the need arose for a

superior court of appeal for cases of Islamic subject
matter tried in the Native Courts; but the Government

was in a dilemma as to the modus operandi of the needed
court. Would it be a separate Muslim court of Appeal

Rer seg or a compromised formular of "a branch of the _
High Court of Appeal” - that is, a special division of
the supreme court presided over by a British Judge setting
with Muslim assessors?183 There were arguments for and

against each of the two formulas and the Emirs were unequi-

184

vecal in demanding 2 separate Muslim Court of Appeal,
When the Native Courts commission of Inquiry was set up;

it recelved many letters from several other interested bodies
on the establishment of a Muslim Court of Appeal per se.
According to Joseph Schacht,185 extremist opinion would in
fact like to make the projected Muslim Court of Appeal take
the place of the West African Court of Appeal in all Native
Cases%, Schacht and Anderson both appeared not to have
favoured the establishment of a separate native court of

Appeal; the former stated in his report at the creation

of Muslims Court of Appeal is not recommended while the latter
believed that "to set up such a court,.. would,.. be fatalj;
for it would not only cut right across the Jurisdication of
the Supreme Court but would serve to perpetuate the priviledged

18
position of Islamic Law in the North ", 7 In the Long rune

Drooke Commissions of Inguiry recommended thai:

1682, Ibid,
183, Ibid., and J,N,D, 4nderson, Op.Cit P, 220,

184. The Emirs emphasized their demand in a letter of August

22, 1950 to Brooke Commissions of Inquiry on Native Courts,
It wag)signed by the Sult=n of Sokoto (NCCI-ASCR Op,Cit.

P, 10t

82. Joseph Schacht, Op, Cit. Par. 50
Se %bﬁdﬁ’ Par., 59.
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There should be a2 Mohammedan Court of Arnenl

for Muslim Cases consisting of a single judge
with assessors chosen from a penal of assessors
and sitting either as a special court of appeal

or as a division of the Supreme Courts, An appeal
in such cases would be confined to a consideration
of question of fact of Mohammedan Law as raised by
the appellant, 180

Eventually, Moslem Court of Appeal Law (No,10 of

1956) was enacted and establish & Islamic court of
appeal to hear appeals from Native Courts in the North,
though its jurisdiction was confined to a number of civil

Cases.189

Muslims actually won the establishment of a superior

court of appeal to determine their cases but the establishe!
court was not the final court of appeal on such cases,
Practically, appeals from the Moslem Court of Appeal could
lie in the High Court of Appeals which comprised four judges
- two from the English High Court and two others chosen from
the Chief Alkalai in Northern provinces.199 Appeals from
this compromised higher court of appeal would lie in the
Supreme Court, thence in the West African Court of appeal
for further determination. It should be noted that few such
cases reached the Supreme Court or the West African Court of
Appeal, or still the Judicial Committee of privv Coumcil, wat
officers of these courtswere not adequately knowledgeable

in the shari'ah. The limited knowledge of the Shari'ah
possessed by some of them could have been acquired from the
following books of Islamic Jjurisprudence which the Lritish
government had on many occasions encouraged its officers to

1earn.191:

(1) First steps in Muslim Jurisprudence - a
translation of parts of the Risalsh of Abu Zaydj;

(1ii) Perron's Jurisprudence Musalmane - translated by
Ruxton;

(1ii) Code of Khalil b, Ishaq called the Hedava - translated
by Hamilton (W.,H. Allen, London); and
(iv) Code Musalman by M, Seignette,

180 NCCI-}LSCR Op Cit P 110 - - -
409. Abdulmalik dappa Mahmud, Up Cit, P, 37

- - -~ ~ -~
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That was how the appeal system of Northern Nigerie Courts

began to witness confusion and crisis with regard to Islamie

cASEeS.,

2.7 Appeal system in the Independence Laws with

Farticular Reference to the Shari'ah

The Panel of Jjurists which considered reforms on legal

and Jjudicial systems in Northern Nigeria recommended:

(1)

(11)

(ii1)

(iv)

(v)

(vi)

(vii)

192

The establishment of Provincial Courts which

would be of the same status with Chief Alka%l'i

Grade 'A' Limited Courts and which woul ction

as anpeal courts for Grades D,C, and D Native Courts,
iudges of such courts would be public servants

appo nted by the Judicial service Commission,

The establishment of Native Court Appellate
Division of the High Court where two Jjudges

of the Grand Kadi or his representative would
determine appeals from Native Courts on Criminal
cases and other than cases of Islamic Law per_sg.
All the three Judges would "have an equal volcCe
in the decisions of the court and the Judge,
considered to have the greatest knowledge of the
law to be determined would preside®,

The change in name of the Moslem Court of Appeal
to Shari'ah Court of Appeal.

That the Composition of the Shari'ah Court of Appeal
should be the Grand Kadi, Deputy Grand Kadi, and two
other Kadis all of whom should be permanent and regular
members of the Court.

t
That the quorum of Shari ah Court of Appeal Kadis to
hear appeals should be three.

The confinement of Shari'ah Court of Appeals' jurisdie-
tion to only cases involving the personal status
of the Muslims and the finallty of the Court's decisione.

The establishment of a Court of Resolution to solve
the problem of jurisdiction between the Shari'ah Court

of appeal and the High Court,
post

Theé}nGEpendence Laws of Northern Nigeria featured all the

recommendations of the reform panel with regard to appeal

of islamic cases in toto, Shari'ah Court of Appeal Law (No,16

of 1960) was enacted to repeal the Moslem Court of Appeal Law

(No. 10 of 1956), Native Courts (Amendment) Law (No,10 of

1960) was also enacted to establish Native Provincial Courts,



Dy these Laws, appeals from Native Courts lay in the
Provincial Court and chance in either the Spari'ah Court
of Appeal or in the Native Courts Appellate Division of
the High Court which was established by the Hipgh Court
(imendment) Law (No,14 of 1960). In the High Court's
appellate sitting, three judges - two from the High Court
and one from the Shari'ah Court of Appeal should hear

the case while th;rﬁhowledgeable of the three judges in
the law applied in the lower court gn a particular case
should preside over the sitting., DBy that arrangement,
Islamic cases would be adequately catered for in the

High Court appellate division. Should there be a conflict
of jurisdiction between the High Court and the Shari'ah
Court of Appeal, a Court of Resolution was established to
resolve the conflict, The Court was established by Court
of resolution Law (No, 17, of 1960) and it consisted of
the Chief Justice of the Hipgh Court, the Grand Kadi of the
Shari'ah Court of .ppeal and a judge each of the High Court
and the Shari'ah court of Appeal nominated by the Chief
Justice and the Grand Kadi respectively.

The relevant sections of the High Court Laws in the Laws
of Northern Nigeria which allowed a Kadi of the Shari'ah
Court Appeal to sit with two other judges of the High
Court Appeallate Division was challenged by Mr, J.S. Olawoyin

in Olawoyin v, Commissioner of Police I and II (1961) and the

Supreme Court declared the sections of the Laws null and
vojd193 because they were viewed to be inconsistent with

the 1960 constitution of northern Nigeria, After the
judgement, no Kadi of the Shari'ah Court of appeal could sit
in the High Court Appellate Division and Islamic cases in the
court were there by exposed to danger of being tried with

little or no knowledge of Shari'ah law,
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It took the Premier of Northorm Nigcerias Lat: 8lo Aauade
Dello, a considerable length of time to get the 1960
Constitution of Northern Nigeria amended in favour of
restoring the sitting of a Kadi in the appellate division

of the High CIc>uI“t:.19'!4

Still in 1961, Islamic Law faced a repuguancy

test of the English system and failed., In Marivama v.
Sadiku Ejo (1961 the Islamic Law of Al-Walad 1i agl-Firash

on paternity195 was said to be contrary to natural justice,
equity and good conscience.196 The lower court decided the
case in accordance with Islamic Law but on appeal, the
Northern Nigeria High Court reversed the decision of the
lower court. This case indicates that evea aftfer Indep-
endence, the colonial repugnanoy clause continued to operate

as it earlier ojerated on M, Abba v. Marry T, Daikie (1943).

The Laws of Northern Nigeria, as reformed for the 1963
republic, were in operation until the military took over the
Bovernance of the country in 1966 though the Revised editions
cf the laws could not be published until 1965, Still under
the military, the adversc effect of legal harmony upon the
Shari'ah continued to be felt. In 1968, the case of Yunusa
Rasaki v, Titi which was decided in accordance with Islamic

Law of request by justice Mohammed DRello in the High Court
of Northern Nigeria (because the Justice was himself
acquainted with the Shari'ah was set aside by the Supreme
Courtqg? on the ground that the judgement was "contrary to
the provision of the wills Act, 1837 which permitted every-
body to dispose of his property as one liked even to his
dog"196

194. Abdulmalik Dappa Mahmud Cit Da
1é§. Muhammad ©. ISma'ah al-Ra g,ci 5.210
196, N.R.N.L.R, 01

197. N.N.C.R. 97

198, Abdulmalik DBappa Mahmud, Yp,Cit. P. 20.




The 1963 Constitution of the Federatjon empoweryed sach
Region to establish a Court of appeal to hear cases of -~

agerieved parties from the High Court of the Region as
recommended by the All Party Constitutional Conference

of Lagos, 1963199 but only Western Reglon established on

by the Constitution of Western Niger'ia.zoo Other Regions
provided in their respective Constitution that the legislate
ure could establish a Regional Court of appeal of that

nature, vet records show that none was established in the
Regions,201 except the already exilsting Shari'ah Court of
appeal in the Northern Region. The Western Region did not
appoint Justices for its established Court of fppeal until
18t April, 1967 when it issued court of ippeal {Commencement

of provisions Notice,202 and enacted the Court of Appeal Law

No, 15 of 1957). Since the Shari'ah legal system was not
formally established in the Region, the established Court

of Appeal was not for the Shari'ah. Appeals from the
Customary Courts which were decided ever by hon-legal
practitioners often lay in Customary Courts which were
presided over by legal practitioners (that is grade; A zand B)
or in Magistrates!' Courts in places where there were no Grades
A and B Courts., Appeals from the Magistrates' courts and

the Customary Courts Grades 4 and B presided over by legal
practitioners lay in the High Court, thence in the Court of
Appeal. The Western Region Court of Appeal actually served
Ogun, Ondon and Oyo States until 31st March, 1976 when it

was abelished by section 3(1) of the ‘onstitution (Amendment)
(No.2) Lecree (No, L2 of 1976) which established a national

court of appeal for Western-oriented courts in the Countryu

199, Proceedlngg_of the Constltuent ssemply: Official Re ort

. Vol T (PCACR) Lagos: Federal Ministry of information,
978 p, T

200. W R, N (1963) Cap. 26 s. 52,

201, D.I.0, Ewelukwa, Administrgtion of Justice. in Introd-

uction tc Nigerion Law ew. DY C.0. OKonkwo London: oSweet
& Maxwell, 1980 p. 134.
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2.T41 Sharifah in the (Féderal) Gourt of fAnpeal

Northern Nigeria Shari'ah Court of Appi-l continued ﬁo
serve the six Northern States created in 1967 until 1t was
partially centralised., Three divisions of the Court were
established and each division serving two States. One
division was servimg Kaduna and Kwara States, aone served
Kano and North-YWestern State while the other served North~
Eastern and Benue-Plateau Stntes. The partial decentralisa~
tion was abolished in 1975 when more states were created
and each Northern State appointed its own Grand Kadi and
a number of Kadis for its Shari'ah Court of appeal exXcept
Benue and Plateau States which shared only one Shariah
Court of Appeal till the present time, With the availability
of SZhariash Court of #Appeal, it became desirable to establish
a more superior Shari'ah Court of Appeal to which appeals
from state Shari'ah Courts of Appeal would lie.

In 1972, the issue of establishing Yederal Courts of
Appeal was discussed &t a Conference of All Nigerian Judges
held in Lagos., Item 17 of the Communique issued at the end
of the conference called for the establishement of (1) a
Federal Court of Appeal for the high courts which could

"operate through arms based ‘in Lagos, Enupu, Kaduna and

possibly Ibadan“203 (1i) a Federal Shari'sh Court of Appeal
20l

which would serve as final appeal court for Islamic cases -
The Federal Government did not implement this aspect of the .
communique until when section 121 of the Constitution of

the Federation was amended by Constitution (Amendment)(Mo.2)
Decree (No, 42 of (1974) t~ estabhlish a Federal Court of
Appeal for only the High Courts,205

203. D,I.0. Ewelukwa, Op. cit p.13hL.
« Abdulmalik Dappa Mahmud, og, cit p, 42 £f,
. A.0. Obilade, op.2it p. 176,
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Hitherto in 1975, Late General Murtala Muhammad had wanted
to implement item 17 of 1972 Conference of 411 Judges but

he was confronte! with some Cunstraintszos.

Muslims were not setisfied with the situation and
they argued convincingly that the establishment cf a
Federal Shari'ah Court of Appeal should be regarded as
part of their fundamental human right, The Constitution
Drafting Committee which worked on 10th Pctober, 1975
to 14th September, 1976 thereby proposed,its draft
Constitution the establishment of a Federal Shari'ah
Court of Appeal which would be composed of a Grand Mufti
and the muftis as judge5207. When the Draft Constitution
was introduced for public debate, sentiments were introduced
into the proposed Federal Bhari'ah Court of Appeal,
Debates in form of open-door and close-door lectures,
articles in newspapers, radio and Television discussions
focussed on the proposed Federal Shari'ah Court of Appeal,
Later, a Constituent s#ssembly was set up by the Federal
Military Government to produce a final copy of the constitut-
ion. During the Assembly's sitting from 6th October, 1977
to 29th August, 1978 arguments for and against the same Federal
Shari'ah Court of Appeal continued with hot temper "leading to
end, many favourities of the Ccurt's establishment
boycottfnj by staging a walkout Lfrqtmhe #gsembly, Hitherto,
on 1st November 1977, Chief Rotimi Williams who was the Chairman
of the Constitution Drafting Committee had enlightened the
Assembly on the importance of establishing a separate
Shari'ah Court of Appeal at the Federal Level, He addressed

the Assembly, pointing out the inadequacies of any compromised

206, Abdulmalik Pappa Mahmud, Op.cit p, 42 N
207. Ibid. P, 43.
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formula in this regard:

The possibility of having the Shari'sh division
of the Federal Court of Appenl, and or of the
Supreme Court was considered and rejected by
the majority of the Members of the Constitution
Drafting Committee. Such a solution will create
more problems than it is intended to solve,

The Shari'ah division will not be a "division"
of the Federal Court of Appeal in the true
sense 20U,

Before the return of the walk-out group to the
Constituent assembly, the remaining members who were mostly
against the establishment of the Federal Shari'ah Court
of Appeal had created a division for the Shariah in the

Federal Court of Appeal. They also created ancther
division for customarylLaw which was not proposed by

the Constitution Drafting Ccmmitteezog. These in
favour of a Federal Shariah Court of Appeal thereby

became looser5210. Delow are some relevant Sharia
sections of the 1979 constitution with particular reference

to the (Federal) Court »f Appeal,

s. 217(2)(b) such number of Justices of the Federal
Court of Appeal, not less than 15, of which not
less than 3 shall be learned in Islamic Personal
Law, and not less than 3 shall be learned in
Customary law, as may be prescribed by an Act
of the Naticnal Assembly.

8. 218(3) A person shall not be gualified to hold
the office of a Justice of the Federal Court
of Appeal unless he is qualifiesd as a legal
practitioner in Nigeria and has been so qualified
for a period of not less than 10 years.

S. 219 subject to the provisions of this Constitution,
the Federal Court of Appeal shall have jurisdiction,
to the exclusion of any other court of law in
Nigeria, to hear and determine appeals from the
Federal High Court, the High Court of a State,
Sharia Court of Appeal of a State and Customary
Court of Appeal cf a state.

208. PCAOR, Op. Cit., P. 3
209. Abdulmalik “appa Mahmud, op.cit p.45.



The provision of a uniform gualification for a1l
justices of the (Federal).Coﬁrt of Appeal by section
218(3) of the constitution seems desirable but the
provise that every justice of the Court must be qualified

as "a Legal Practitiocner" in the country has ipso facto

disqualified a Kadi of the Shari'a Court of appeal or

a Grand Kadi of Ma&ny years experience at the Rench but.
who is not a qualified legal practitioner in Nigeria
from being appointed a Justice of the (Rederal) Court

of Appeal to try Islamic Cases. Consequent upon that
and generally upon the creationJof a division for the
Shari'ah in the (Federal) Court of Appeal, many Islamic
Cases have suffered through the decision of both Muslim
and Non~Muslim Justice of the Court. Such cases include,
ameng others; |

2
(i) M. Ado, Hajia Rabi v, Hajia Dije(1983), 1

212

(ii) Umaru Fannomi v, Dukar Sarki (1985),

(1ii) Nartimatu Yakubu and Alhaji Mahmud Ndatsu v, 213
Yakubu Talfida Paiko and Alhaji umaru Gwaswada(985)

These cases and many others are discussed in deteil in the

following chapters of this thesis.

Now 1f we look at the general history of Nigeria,
starting from the time of colonisation down to the time
when Nigeria became independent, we may find that the Country
during this period hag witnessed the establishment of |
European domination over the Muslims of Nigeria. This
domination was achieved as earlier stated in the last
chapter by a brutal mixture of violence and treachery which
cowed all resistence, and was maintained by the careful
contral of leadership, backed by superior military and economic

powers, The most striking case of this cruntry especially

211, FCA/K/69/85 of June 2, 1983 ~ A case from Keno State H/C,
212, CA/3/168/8l, of Joan., 30, 1985 ~ 4 case from DBorno State
Shari'ah Court of Appeal.

213. CA/K/80s/85 of Uec 11, '85 - A case from Niger State
Sharia Court of Arnmea




in the Northern States is that, Muslims, though

numbering hundreds of thousands, and inereasing in
numbers daily, have exercised virtually no influence
in it as Muslims. Indeed those who most devotedly
try to live in accordance with their understanding of
the Shari'ah seem to be the least influenecial of all,
It is true of course that there are some Muslim
individuals who carry weight in the counsels of the
affairs of Nigerians. ut their influence does not
usually derive from the fact of their Islam; rather
from quite other sources such as the chance possession
of material wealth and leadership. In this situation
- an outsider would be tempted, and many have been, to
believe that the reason why Islamic ideas have so
little influence in Nigeria today is that Islam has
nothing of importance to contribute to the sclution of

Nigerian preblems.,

Thus, by the act of the colonial power, Muslims.
of Nigeria are compelled to place their religious Laws
in an inferior position contrary to the prescription of
their faith. Interestingly, this situation continued
even after the entrénchment of the Fundamental Riphts
provisions in the Independence constitution of 1960, the
Republidan Constitution of 1963 and the 1979 Constitutions(sa).
The Sharia is a part of system that Muslims are enjoined to
submit to. Although population figures given in this
¢ ountry from time to time are at best speculative, it 15.
fair to say that a substantial proportion of the Nigerilan
populathaLéP%MSlims, Yet these citizens are being denied
s fundamental right to and freedom of religion since they have
no opportunity to seek justice through the application of
Sharita or have it recognised and duly placed in the nation's

Jegal system. L _ -
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In the areas that were known as Western and Easterﬁ Nigeria
especlally in the W8stern areas of Nigeria where there are
numerous Muslims, Islamic Law.was never given any place at
all.

On the other hand, if we lock at it in other way we may
find that the Muslims themselves had - ¢ontributed in

either totally or partially abandonment of utilization of

the Shari'a - based and sanctioned techniques of developing
and renovating it. Many Muslims have opted for pther
mostly alien methods. Others have chosen merely to pay'
lip-services to the Sharia or to use it as a legitimating
jdeoclogy. Yet ofher mislinms do not even seem to realize
that certain problems do face the Shari‘a legal system and
their continued adherence to its precepts today. Regretably,
Nigerian Muslims seem to fall within this last category.
The attitude,of the elite to Islamic Law, which aets as a
poverful factor to wards the application of the Law, is
undoubtedly to the ihfluences of modern education and the
exposure to modern ideas through contact with Europe.

It is highly desirable therefeore to evolve a new policy
:towards the application of Islamic Law: a policf based on
a fuller understanding of Islamic Law and its place im the
Life of Muslims. It should entall an enlarged application
of Islaﬁic law and its implementation by the Judges who
would be allowed to use their ijtihad in appropriate cases;
since as we have seen the modern research has proved beyond
doubt that the idea of closing the door of ijtihad had no
theoritical justification. Unless this is done, the
situation would remain the same as hefore that, is, in
cases of conflict between Islamic and Enplish Laws, the

former would continue to lose to the latter,
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S The instltution of rarriage is seen by a11
./Pador world religions and civilisations as the foundation
"of the famlly in particular end society in general, _

In many comnunities the sanctity of the institution is
'hrecognised to a gresater oé.lessei extent in accordance
..with the mood and mode of_liying-of'the'p90ple at any
.:_ particular tine. Muslin jurists are divided as to

._whether narriage is only a contract, albeit a gacred

contract, while others hold that it 1s a religious o
| sacrament. Sipilarly, the Christian world is aleo divided

; as to whether narriage is a sncranent, Other indigpnous

religions (Pegang) of NWigeria do'not hold the inst1tutiap

+in any lesser esteem. _!'_..1_ - . o | 'k‘

- In studying marfiagé laws of Nigeria i.e.(under
~ Islanie, cugtonary and English Laws), one is lisble 4o

be confronfed et the onget, with the questidn as to whother -

these are éimply different forms of ﬁarieties qf the @ane

ingtitution, or, on the other hand, fundamentslly different
ins‘"bi‘tufions. In other wordsl, does the reletionship of
husband and wife which in non-nuglin comnunities.constit-
utes marriage exist in ite essentials in the Islanic

soclal syasten? It has sonctines been doubted whathefa%&awa

is a sufficient basic identity between the three types

of relationghips to justify the use of g connon tern

-,
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~of description, But generally, it nay be legitinate to
conclude that the three types of narriages have suffioiént
things in connon to warrant the usdge of describing it in
s context such ag the present one, by the game generic
tern "narriage.® 1In consequence, any study directed to
the elucidation of the Yaws regulating the instifution
with a view to point out the differences nust bve a profite

able venture for the comnunity at large.

In this chapter it is intended to trace the
higtorical basis of the institution of marriege uvnder
Iglanic Taw; +0 analysc the egsential contractual
formelities relating to the gbove mentioned types of
narriage to ve observed by the parties and finally to
evaluate the role of the comnunity and other religiou.s

factors in stebilising the institution of narriage.

3.p MARRIAGE INIDLR ISLAMIC L4W

‘Islanic Law congtitutea one of the nost
inportant gystens of Law in Nigerias, partiéularly in
Northern States where it is probably ™nore extensively
followed and enforced than anywhere else in the world
outgide Arabia and Afghanistan"(1) In Northern States,
the applicable Xaw is the Maliki Law (Code). The Muslin
Court of Appeal Law No.16,ﬁ2§%nas the first Colonial
Iegislation that established a Bhari'a Court and provided
for the application of Iglanic Law accordihg to Maliki

1., Anderson, Islanic Taw in Africe 1970 ed. P. 3. .
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Law in the Court. Bectinn 1% of the Lew providese

"Mhe Couxrt, in thne exercige of the jdrisﬁiction
veated in it by this Law ag regards both subgtan~
tive Yaw and practice and procedure, shall
edninister, obscrve and enforce the observance of,
~ the principles and provisions of (a) Muslim Yaw of
the Maliki Bchool ag custonarily interpreted at the
place where the trial at firgt instance took place.“(z)
Islanic Law has gradumlly becane a pervasive feature
| in the area, and today it is considercd to bhe the fundarnen-
t2l, that is, the post widely~enforced legal systen within
the Northern States. Degpite the long higtory of Ialan
in the Western part of Nigeria, especially in Yoruba Land,
the Shari'ah had never been given full authority over the
1ife of the gencrality of the Yoruba Muslinsg except at
Tlorin erea, which came wnder the direct influence of the
sokoto Jihadists and thus becane a Musglin stronghold in
the early 19th Century. Although Islan Obtains in the
South, it has had very 1little irpact on the legal and
judicial aysten conpared with the North, There are no
ppecial courts to deal with cases involving Iglanic law
ag opposed to the North where sgpecial courtes nanned by _
gpecialigts in Islanic Taw operate side by side with other
courts whose prinary Taws are either English Taw or
Custonary Law. Tt is because of thia, it becones very
difficult to ascertain the School of Law, if any, applicable
in the area. Therefore unlegs otherwise stated, if we

refer to the application of Iglanic Taw of narriage in

Nigeria; we are referring to Nigerin as a whale.

2. See the Shari'a Court of Appeasl Law Cap. 1122, Laws of
- Northern Region of Nigeria, 1963 and Section 242(1) of
the Constitution of the Federal Republic of Wigeria, 1979.
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3,2.1 MARRIAGE: THE BASIS OF FAMILY

Islon reeonpgnizes the religions virtué; the Sociml
neceasity, and the noral advantames of narrisge. The
nornal course of behaviour for the Muslin individuszl is
to be fanily oriented and to seeﬁffanily of his own,

There are nany Qur'anic provisions and Prophetic traditions
which go as far as to say that when a Muslin narries,

he has thereby perfected half of his religion; g0 let

hin be God=-ninded aAand careful with the Other half., fThe
Holy Qur'an sayss

"0 rankind, be conscicus of your duty to your
Lord, who created %ou fron a 3ingle Joul,

ron that goul He Vreanted ites nate, and through
then He bestowed the earth with court-less nen
and wornen. Tear Allah, in whose nane you plead
with one another, and honour the nothers who
bore you. 4llah is ever watching over you.“(B)

In ancther chapter the ereation of ran and wonan
and the narriage relationship perncated with vranguilitys
love and nercy have been described ag "Signg of God"(4).
The ingtitution of narriage and the fanily have been
connended ag the "way of the ErOphets”(S) And the Holy
Prophet (S.A.¥.) has said, "narriapge ig 8 part of ny

sunnah; who run away fron oy peth is not £ron anongst

us”.

4. Qur'an 30321
S urtan 13:38 "We indecd send Messengers before you

{0, Muhannad) and Wb assigned then with wives and
children,® : 3
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It will be noted that, in nany Qur'*anic varsesfs)
the nultiplicaticn of the hunan race is mentioned as
one of the objects of narriage. The fanily is the real
unit of the hunan race and the first cohegive force which
naekes civilization possible owes its existence solely
to narriage., If there is no narriage, then there can be
no fanily, no ties of kinship, no force unitingz the
different elenents of hunanity and consequently no
civilization. It is throush the institution of fanily
that hunanity is held together and civilization is nade
possible., Marriage is a religious duty, a noral safeguard,
and a social connitmnent. As a religious duty, it has to
be fulfilled; but like other duties in Islan, it is

enjoined only upon those who are capable of neeting the

respongibilities inveolved.

3.2,2  PRE.ISL.MIC 4RABIAN CUSTOMS

. ——

The Islanic Law of parriage is the reforned shape
of the pre=Iglanic Arabian Custons of narriage and to
appreciate the refornms brought about hy Islanic Law in
this respect, it ie neccssary to cast a loock on the
pre-Iglanic Arabian custons so that the nature and

nagnitude of the reforms nay be noted.

The pre=Iglanic Arabian custons regulating sexual
relationg and the gtatus of children as nentioned in

Kashful Gumna(7) were ag follows:

6., Qur'an 7:189, 16:72, 3:21, 42:21, etc.
7. Kashful Ghunna, Vol.II, P. 56,
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(a) a custon aceording to which a nan would say o
his wife: "Send for so and go* (naning a fanoug
nan) and have intercourge with hin." The husband
would then keep away fron her until sghe had

..conceived by that nan, and then he would return
to her, This custon originated from a desire

10 gecure a noble seed,

(1) enother cugton was wherelby & nurnber of men,

lese than ten, used to g0 to a wonan and have a
sexual connection with her. If she conceilved and
wag delivered s child, she would send for.them,
and they would he all bound to cone. When they
assenbled, she would address then saying: "you
¥now what has happened. ' I have now brought forth
a child, Then there she would nane whonsoever
gha chooses; and say, "™this is your chilad",

The child would then be ageribed to the pan, and

he was not ailowed to digelain its paternity.

{¢) eanother custon was wherc~by a nurber of men would
vigit a wonan, who would not refuse any visitor.
Thege wonen, were progtituteg and would find ét
the doors of their tents a flag as a sign of their

| calling., If a rman of this class frequented her
houge or tent woulad he assenbled,_and physiogonists

would decide to whon the c¢hild belonged.

(d) another custon, is'whereby a nan asks another for
the hand of the latter's ward or daughter; and then .

narring her by p=ying dowry.
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' &
(e) another custon, is wherehy a nan nsks another ¥
for the hand of the latter's ward or daughte*!
and then narrieg her by paying dowry. ‘ﬁ__‘

3.2.3 CUSTOLS OF MARRIAGE IN NORTHERN NIGERI4

In Forthern States, anong the non=-Muslin societics
the position gtill renaing the gane although the bride
and the bridegroon rust first give their congsent, Marriage
is eoncluded upon paynent of the dowry by the husband
to the parents of the girl and this dowry renains the
parent's property, even though gonetines the dowry nay
be services rendered to the father of the girl. Infact
thewonan narried under the various custonary laws, does
not enjoy the enancipation indulgence as her counterpart
enjoys under Islanic law. Upon ternination of the
narriage she is not frce to narry another nan of her
choice 1like her counterpart would, under Islanic law,

If the husband dies, then the narriage is not, infact,
broken, butihiaa repsarded as part of the estate of the
deceagsed husband and could be inherited by another nale
nenber of the hugband's fanily. Usually the eldest son
of the hugband, if he is adult, or thc deceased brother,
or the widows are distributed amongst the brothers of the
deceased. If, however, she refuses to abide by the
decision of the fanily council or refused to accept any
nerber of her deceased hushband's fanily, then she nust
refund the whole of the dowry that was paid on her by

the deceaged husband,
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The idea of +the widow inheritence in Nirerian
sdciety as suggegted hy Ammes J, was that it wag regarded
as 8 sort of natiwe custonary econory for providing
naintenahce for the widow on the death of her husband.cs)
While Jibow .J. (as he then was) thousht that the concept
was based on the principle that wonen were chattels;(g)
The latter view night be the correct interpretation of
this concept since it is recognised that if she refused
to narry any nemher of the fanmily she would have to
refund the dowry. However, one night not totally
disagree with the forper view especially when there are
children between her and the decesmsed hushand., It night
be that by keeping the wife within the fanily it night
provide security to the children as the new busband would

gither be elder brother to the children or their uncle.

3.2.4 QONCERT OF LLRRIAGY IN ISLAK

The institution of narriage (nikah) occupies a
paranount and pivotal pesition in the Islanic Fanily
Law. Anong the Arabg nikash is a wide terp which neans
"joining tomgether" or "sexusl intércoursé." But in
Islanic Law it hag a very definite legal sense and
neaning, it is a contract for the 1egalization of sexual

intercourge and the procreation of children.

8., TEatate of Agboruju, {(1949) 19 N.I.R. 38.
g, Mleru V. Anibi, {193%1) 20 ¥.I.R. 46,
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"Marriage", says the author of (Tawdih) "is an
ingtitution which hag heen legalised for nany objects.
Ielanic Law has ordained the institutdion of narriage _
thereby sanctioning sexual relation between two merbers
of the oppogite sexes with a view to the preservations
of the human species, the fixing of descent, restraining
pmen fron debauchery, the encouragenent of chastity anad
the pronotion of love and union between the hushand and

the wife and of nutual help in earning 1ive1ihood.“(1o)

| .
It followg fron the shove theory, therefore, that

nerriase was instituted to engure the pernanence of the
ma:riage relations by which foulnhessg and unchagtity nay
be.prevented thereby pronoting a nornal family life,

Tt ds alse an insbtitution by which procreation of children
is allowed and the legitinncy of the children ig estahlished.

To the gane effcct Qurian gays:

"And arong His sima is thia, that He created

for you nates fron arong yourselves that you

nay dwell in tranquility with then, nnd He

hag put love and nercy hetween your hearts. (11}

Verily in that are signa for thoge who reflect.®

Islan viewed marriase as a strong bond (nithagqune-

ghaliz), a challenging connitnent in the fullest sense
of the word. It is a coonitment to 1ife itgelf, to
gociety, and 4o the dignified neaningful survivael of the

hunan race,

.O. Al-Tawdih, P.7 as gquoted by Habihi in his article
oThe Musiin concept of carriange™ Published by the
world Muslin leaguce, singapore, Vol.1, No.11, Octohker
1964, P. 33. _

11. Qurtan 30x21.
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It is a connitnent that rarried partners nake to one
another as well as to God. It is the kind of conditnent
in which they find nutual fulfilrnent and sclf-realism¥ion,
love and peace, conpassion and severity, confort and
hope. All this is because narriage in Islan is regarded
first and forenost as a righteous act, an act of respon=-
sivle devotion. '2) Marriage is a divinely ordained and
inspired institution, It was an ingtitution that cone
into existence with the crecation of nan. It is in the
nature of a contract entered with the consent of the

hunan parties as well as between the parties thenselves.,®

However, laudable the concept of marriage in a
gociety may be, it does not allow for free sexual inter—
course. Some people especially in the Western world,
find means of criticising the Islamic attitude against
free gexual relations. Por instance, Wegtern Biologist
accused Islan of repressing the vital energy of man and
rendering his life wvery miserable, NO religion is as
frank as Islanm in recognising the natural notives and

treating then as clean and healthy. nRur'an sayss

*Pair in the eyes of nen is the love of things
they covets Wonen and children; heaped-
hoards of gold and silver; horses branded (for
blood and excellence; and (wealth) cattle and
well=titled,seeeee™ (13)

In this verse, the Qur'an nanes the earthly desires

and recognises then ag a natter of fact and states that

T —— -—— v e

12, +-2al - ‘ SETA T I ®F , Intiana,
1975, T 114
13 Qarfan 3:14.
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they are desirable things in the eyes of nan, but does

not object to these desires as such, nor doesg it disapprove
nf such feelings. Hrowever, Islnr 4ces not pernit people
to give way to such desires or to be doninated or enslaved
by then. Hunanity ains as long as it is doninated by

its unruly pnassions which exhaust all the cnergy and

lead it downwards tc aninalisn. 1In its trcatrment of
hunan soul, Islam recognises in principle, all the natural
enotions and perrnits as nay give pleasure without causing
any harn o¥f injury to the individual or to the connunity
by the destruction of the concept of fanily thereby

rendering hunan society to the society of aninals.

The Prophet (S.A.%.) is reported to have gaids~
*A pan is reconpenscd for the sexual act he
perforns with his wife", And when his conpanions
agskeds 'Is the person rewarded for gatigfying
hig passiong?" The Prophet (3.A.%.) answeredsg=
"De y~u n~t sce that if he were to satisfy it
in prohibited ranner he would be connitting a
gin? So if he satigfies it in a lawful nanner
¢ will reeorpcnsed, %(14)

FPron the above tradition it is clearly understood
that since sexual intercourse hetween legally narried
couple attracts rewards, the act nust therefore be pious.
But on the other hand the institution of narriage in
Islanic Law is contractual in nature constituted by offer

and accecptance.

14, Muslir, Sahih <l1-Muglir, Sharh al-Nawawi
Vol. VI1I. P. 92.
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3.2.5 DEFINITION

It is always very difficult to define anything
accuratcly but nevertheless always writers use to offer
their definitions in regard to the subject natter of

their discussion. Iet us exanine sone of these definitionss

HEDAY Az "Nikah in its prinitive sense, reans carnal
conjunction, sone have gaid that it signifies
conjunction generally. In the language of
the law it inplies a particular contract
uged for the purpose of legalising pfenera-
tion,n(15)

4MEER ALI: wMarriage is an institution ordained for
the protection of society and in order that

hunan being nay guard thenselves fron foulness
and unchastity.“(16)

DURR AL-MUKHTAR:

"Marriage when treated as a contract is a
pernanent relationship based on nutual congent
on the part of the nan and the wonan between
whon there is no bar to a lawful union,n(17)

15. The Hedaya (Conmnentary cn the Islanic Law) Tr.
Hanitton 1979, Wew B'EIEL Ye 200
16. Aneer Ali (Muhannadan Iaw), 7th Ed., 1976, P,241.

17. Al=Hagkafi (Durrul Mukltar), quoted in Syed Aneer
Ali Muhannadan aw, Calcuttsa, 1922| P 269.
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TYLBJI: "™Marriage brings ahout a relationsghip
hased on, and arising fron, a pernanent
contract for intercourse and procreation

of children hetween nan and wonan, who are
referred to as parties to the narriage and

who after heing narried becane hughand and
wite , n(18)

ABDURRAHIN: nThe Muhanraden jurist regard the institution
of narriange as partaking both of the nature of
ibadat or devotional acts and nu'analat or
dealingss arong nen." It is founded on contract
for which the consent of both the parties is
essential."(19)

Abdurrahnan al=Jaziriy, quoted varisus definitiong

offered by thc four Sunni schoolss

(i) Maliki TLaw: It is a contract which sanctions
the right of enjoynent of the person not being
deterrninced in terns of purchase price and
which is free fron legal inpediments inposed
hy the divine texts cof (ijna)."tzo)

18, Tyabji, (Muhammaian Law)p Bonbay, 1940, PF. 95-96.
19. Abdurrashin (Muhannaden Jurisprudence), Tahore 7T.327.

20. Abdurrshnan al=Jazuriy (Pight ala Madhahib al-
Arba'a Vol. IV, P.2.
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(1i) Henafi Law: It is a contract by which the
right of the enjoynent of (a wonan) is
lepaiised tn the exclusion of 211 other
nen.(ET)

(4i1) Shafi'i Taw: It is a contract which was
concluded by the words "nikah™ or “tajwiz“ or
eguivalent terns and by which contract, the
right of gexual intercourse a2nd other services
of the woman in natiers of enjoyment are

acquired gnd guarenteed in a reasonable nanneé?z)

(iv) Hanbali Lows This school sgrees with the

Shari's definiticn.

As regards the concept of marriage ﬁr. ..M
Habibi‘23) observe that the concept of marriage in
Islan, differs fron cther concepts on the subject,
either ancient or modern, for it is neither a "seoerament"
nor i$ i% a voluntary unicn for life of one nan and one
wonan to the exclusion of all others, nor ig it a
narriage in the Roman sense, Tor those that were narried

by confarreato could not be divoreced at all.

21. Abdurrahnan sel-=Jazuriy (Supra, FF. 2 -~ 3.
20, pbvdurrannan al-Jazuriy (Supra, PP. 2 -~ 3,
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While it is true that concoert of marriage in Iglan
_differs fron the Ronan confarrcato nor ig it the sane
as the principle laid down in an English cagse HYDR® V,
wroE. (24) 14 is true that it partakes the nature of
both the sacranent and contract, yet it is intended fron
the‘out—set, to be a life long union. Bven though

divorce under Islanic Taw is pernissable as renedy and

" - 4n exceptional ecircungtances.

. 3,2.6 OBJECTS OF MARRIAGE

The strong emphagis that Islan has put on marriage
nay be sgeen nore clearly in the context of the purposes
that parriasge ig designated t¢ serve. Islan favours |
rarriage as a neans ©f enotional and sexusl gratification,
as o nechanisn of tension redoction, legitimate procreation
and social placenent. ‘hat iz probably ncat charascteristic
of the Islanic pesiticn, is that, narriage, apart fron
these functions and perhaps also because of then is regarded
first and forenoast as an act of pity—-gsectual central nay
be a noral victory, reproduction a sdoScial necessity, and
sound health, a gratifying stete of nind. Yet, these
velueg and purpcses of narrisge would take on a special
neaning andf?einforced if they are inter—~twined with the
idea of God, conceived alao as o religious connitnent
and internalized as divine blegsings, dnd this_seena to
be the focal point of narriage in Islan, In the Holy

gur'an, the call is addregsed to nankind to be dutiful

24. Ter ILord Penzance in Hyde V., Hyde (1866)
I.R. Pad. 138.
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to God who creéted then froa a single soul;'and fron

it ¢reated itg nates, and fron the two of then -
acattered abrnad nony men and wonmn,(zﬁ) Allsh crested
nen and wepen gn that they can profide conpany to one
ancther, ¥ove one another, procreate children and live
in peace and tranguility, all thesge cannot be pogsible
except through marriage, The fQur'an sayst “4nd anong
his sipgns is that; He ereanted for you nateg from anong
yourgelves, that you nay dwell in jranquility with then,
and He hag put love and nercy between your hearts,

(26).

Undoubtdely in there are signs for those who reflects.
"And Allsh has nade for you your nates of your own nature

and pade for you, out of ther song and daughters, and
grand=children and provide for yon sugtenanc of the bestf£27)
Even at post trying tines, of narriage life, and in the
ninds of legal disputcs and 1itigation, the Qur'an

renindg the parties of God's Taw; 1it comnends then to

be kind tc onc ancther, and above all dutiful to God.

Apart fron thege and pany other Qur'anic provisions

on the purposes of narriage, there are alsc alot of

Prophet | _
traditions of the/(S.A,%.) which further explain the

purposes of narriage institution., The Prophet is reported
tn have advised ®0 you youngnen, whoever is ahle to narry,
shouwld narry, for that will help hin to lower his gaze

(28)

and guard his nodesty." "Marringe is ny tradition

25, Rur'an 4:1

26, qur'an 30:21

27. Qurian 16:72 _

28. Al-Bukhari (3zhih al-Bukhari), Trans., Dr. Muhannad
Muhsin Khan. Vol. Vir, 1976, P. 3.
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whogoevey keevé away fron it, is not fron annsngst us."(zg)
"Modegty is part of the faith." In crder to achieve
nodeaty and cnmplete one's Inan, narriage is preseribed
by the Prophet {S.A.¥.). It will be noted that from

the Qur'anic verses, the nultiplicatinn of the hunen race
is nmentioned ag one of the purposes of narriamge. This is
to respond 10 the basic biclogical instinct of procreation.
Children are realigation of notherhood and fatherhood,
Iglan is particuwlar in providing the rnoast possible whole—
sone atECSpheré for bringing uwp of the children. To give
birth to children and neglect then ig a crime towards
socieﬁy, towards the c¢hildron and failwre to perforn the
God given respongibility. Despite the inportance of these
moral velues, rest, peace and love and nerey, Islan did
not stop therc, it went further by defining the roles of
nan and woran in sho fanily ~nd the agnelety in general;

in such a nanner that each ghouwld act in accordance with
his or her biological reritg. The nan with his stronger
physigue, is charged with the functicns of nainterance,
protection dealing with natters partaining to outside
world, and leadership within the fanily. The woenan is
entrugted with caring for and recaring the children,
opgenizing and looking after the hore, and creating the
loving atrogphere within the fanily, hecauge of the

preponderence ~f the quality of love in her.

29, Buhari, Quoted by Muh. All, The Religion of Tglan,

Ishore T. 496, .
' nﬂm :
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The institution of nmarrisge is also respoﬁsible
t0o a vexry great cxtent for the dewvelopnent of those
feelings of love and service which nre the pride ~f
" hunapity today. The nutual 1ove of hughand and wife =
a2 love not based on nanetary passion hut 1ife long
connection - and the crnsequent parentel love of off-
springs leads to a very high developnent of the fecling
of love of nan to nan as sudh; and thus to the digtine
terested service of humanity. This.lnve ig described
s o sign of God in the qur'an. 3%} The natoral
inclination of the male to the fenale and of the fenale
to the nale finds expansion through narrisme and is
developed, first, into a love for the children, then a
love for cne's kith and kin, and wltinately into a
diginteregted love for the whole of hunanity. The hone,
ig, infact the firsgt training ground of love and service.
Here fhe spouses finds real pleasure in ths gervice of
hunianity and the sensc of service is thus greadually
developed and broadened. It is infact a training ground
for every kind of morality, for it is in the home that
a men learns to have a sense of hisg own obligation and
regponsibilities, to have respect for nthers rights, and
sbove all to have a real pleasure in suffering for the
anke of others. The Prophet is reported to have said:

\
The begt of you is he who ftreates his wife bost."(31’

3C. pur'an 30121.
31. Ibn Majnah, Quoted by Muh. Ali Supra P. 534,



150

The purposes of marriage and its functions are
beautifully summcd up by Khurshid “hmad when hc gaid
" .. It rnrovidea for the rerrnduction and continuation
of the human race. It acts as the protector of the
morals of the individuals and society. It creates a
congenial context for the spiritual and emotional
fulfilment of the spouses, as also of all other members
of the family and promotes love, compassion and tranqu—
ility in sociecty. It initiates the new generations in
the culture, tradition and further evolution of their
civilization. 1t is the shee—anchor of a system of

socio—economic security. It sharpens the motivation of

man and strengthens incentives for effort and social
progress. It is the cradle of civilization and bridge
that enables the new generaticng to move into the societye.
It is the link that joing thc past with the present and
with the future in such a way that social transition and
change tnke placc throrugh a healthy and stable procesas.
Thus, it is, on the one hand, the menns adopted for
regulating relations between the sexes and providing the
mechanisn by which the relation of a child of the
comnunity is determined and on the other, it is the basgic
unit of society integrating its members within and enabling
then to play their idecological and culturanl role in the
world, (both now and in the fu’cure).(Bz)

32, FKhurghif éhrpad, Penily life in Islan, Islormic
Foundation Iondon 1977.
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3,2,7 NATURE OF MARRIIGE IN ISLAM

The institution of narringe under Islan is a
divine institution eopbining the clecnonts of beth sccular
contract and a religious sacr=anent. Although it is
esgentially regarded as a civil contract, the validity
of which, inter alinf:based on the consent of the
contracting partics, the offer (ijab) and the acceptance
(qabul) and the capacity of the parties, yet it has
soeial and religious aspects. The words fard (duty),
wajib (obligatory), haran (unlawful), nakruh (abominable)
and sunnah (obligatory practice) denote and deternine

the categrry to which narriage belongs.

These renarks which are based on Qur'anic
injunction, the traditions of the Prophet (3.A.%.) and
the congensus of opinion (ijnn), esteabligh that narriage
ig a religious rit anl hns becn congidered to he an
institution of ibadat (devotional =ct), although clothed
in the legal forn of a contrnect. But let us not ignore
an inportant fact that the notion of contract is brought
into proninence because it renders facility for divorce,
and allows separation of parties easy in the eye of the
Yaw, whercaa the sacranental aspect would nake the narriage
indigsoluble. Conscquently, it is not quite accurate,
thereforc, to designate narriage in Islan as either a
secular contract or a religious sacranrcnt; it has
elenents of both. The appropriate designaticn would seen
to be that of a ®divine ingtitutidn.
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Tor fair evaluafiﬁn and correct a@pronch to the

concept of nmarriage, it is desirable to highlight the

different aapects of narriace.

3,2.7 (1)RELIGIOUS ASPLCT:

Mafriage in Islan is a sacred contract which every
Maslin nust enter into, unless there arce special reasons
why he should not, Thug in the Qur'an it is said:s
*ind narry those anong you who are gingle and thoase who
‘are fit anong your nale glaves and your fenale glaves,
if they are neecdy, Allah will nake then free fron want
cut of His grace; and Alln~h is Anple—giving, knowing,
And let theose who do not f£ind a natch keep chasgte until
Allah nakes then free froem want ocub of his grace.'(33)
In another verse, narriage relationship is given the
gane inportance ns hYlonderelationghip "And it is He who
has created nan fron water: Then has He egtablished
relationghips of linease nnd narriage: For thy Yord
Has Power (over 2ll things). PTrophetic traditons also
lays stress upon living in a narried state. The Prophet
{5.5.%.), is reported to have said to ccriain people who
talked of fasting in the day=tine and keeplng awske
qurings the night, praying to God and keepling away froul
narriage." I keer a fast and I bresk it and I pray and
I sleep, and I an parried, sco whoever inclines to any

other way than ny Sunnah, he ig not of me.“(34)

33. Qurfan 24:32-33. | \
34. Bukhari, Quated by Muh. Ali Supra, T. 534.
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In another tradition, the Trophet (8.4.77.) said, "0
asgenbly of y~ungs peorlel whoever of you hag the neans
to support a wife, he should get married, for this
(i.e., narriage) is the best reans of keeping the looks
cagt down and guarding the chasgtity; and he who has

not the rpeans, let hin keep fast, for this will nct as
castration.(35)

Muslin jurists have interpreted the qQur'an to
nean that parriage is a religious duty and ig consequen-
tly a norel safe-guard as well as social necessity.
As a religious duty it nust be fulfilled, but like
211 other dutics in Islan, it is enjoined only upon
those who are capable of neceting the responsibilities
involved. The predoninant view arong the jurists is
that,'nlthcuchfhutj in Islan, it is enjoined onmly
upon those wh~ arc carable of neeting the respongibi-
lities involved. The predoninant view anong the jurists
is that, althcoush narriapge is a social necessity, it
is not absolutely necessary for every individual.
Maliki jurists take it that narriage in ite origin is
deened to be reconnended, but for certain reasons
affecting certain individuals it take other shapes.
Sonetines becones obligatory and scnetines forbidden
and go forth., Hanafis and Hanbalis agreed with Maliki's,
But according to Shafi'i jurists narriage in its origin

35. Bukhari, Su'pra, Y. 3.



154

ig nubash (Nafl) i.e., supererogatory, and according
to Zahiri'g it is ":bli,:atow.(%)

Here beclow are the detail wviews of Maliki jurists
on this subject:

OBLIGATORY

Marriage beconee obligatory for a nan who has
gtrong sex desire and fears comnitting illicit relations
and hag the neans i.e., he has the dowry and the
maintenance, TPFor the wommn narriasge is alaoi%bligaticm
if she is unable to earn her living or she fears illicit

relations.

FORSIDDEN

Marriage is forbidden for a man who controls
himgelf and has not the means for marriage or who has
a bad illness which will affect the wife or his expected

offgpring.

RECOMEENDL D
Marriange is reccmmended for the men who has
desire for gsex but can contrecl himself and keeps chastity

but hope to have offgpring.

NUBAH (Nafl)
Marriage is mubah i.e., Nafl or supererogatory,

for a man who can control himself and does not hope

36. Abu Zahra, Ahwal al-Shaksia, 7T. 24.
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for of fspring and marriage will not prevent him from
performing his rituals.

MAKRUH
Marrisge is condemned for a man who has no sex

desire and at the same time narriage will prevent hin
performing his rituals.(37)

Although Islam advocated narriage and took various
peasures to regulate its functioning, it seems to have
realized that narriage is not a light connitrment.

A person nust be fairly certain of his ability %o neet
the respongibility of narriage before taking a wife,
that is he has to have dowry and the way to naintain
the wife. 1In Islan poverty is no barrier to a succesgs—
ful narriage; Allah has, as has been gtated in the
nur'an undertaken to provide for every living creature,
and He can, and has pronised to, enrich the poor nates

of His b?unty.(38)

But at the sane tirne, Islan recognised
that it nay not always be pnrssible for every one to

have at his disposal the neans to narriage. There
sonetines arise the obgtacles and sone problens here

and there; for exanple it is very connon today anong
Muglin connunity for a young man of narriageable age

who cannot narry, degpite the Iglanic injunctions which
nade narriasge in itself the sinplest gocial contract in

a Muslin life., The sgsocio—=cultural traditiong of the

37. El=Inairi, Personal Status in Islan, F.5
(unpublighed).

38. nur'an 24332,
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people however, ingisted on unncegsary expenses which
is contrary to the teaching of Islan on the respeetive
bride and bridegroon, which finally culninasted = 4into
the nost ugly situation people find thenselves today.

Islan in respond to these problens and alike, is
not in the direction of cellibacy, laxity, or avertion
to marriage and sex altogether, Rather, it prescribes
geveral gpecific measures, the last of which is resort
to self discipline and tenporary abstinence in the hope
that the assured help of Allah will be fortheconing.
The Prophet intinated that whoever can narry should do
g0, but he who cannot afford to i.e., (he has no dowry
and naintenance)}, should keep on fasting, which helps
hin to safeguard his noral integrity and to assunc
coonand over his desires. The innediate inplications
of all this i1s probably that neithcr sex nor nperriage
is disnissed easily or tasken lightly.

3,2.7 (11) THE SOCIAL ASPECT

Islan gives to the wonan a definitely high social
status after narriage., Regtrictions are placed upon
the unlinited polygany of pre~Islanic tincs, and a
controlled peolygary is allowed in exceptional circumst-—
anceg. The Prophet (S.A.W.) both by exanple and precept,
encouraged the gtatus of narriage. He positively enjoined
narriage to all those who could afford it. And the
well-known saying attributed to the Prophet (S.A.W.)

*There is no nockery in Islan."
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Igslan for this reason provided a guarantce which
would gecure happinecss to the fanily as well as to the
whole society. Pursuant to the nur'an, nutual econpanione~

ship, love and peace are the rain ocbjectives of narriages

"And anong his signs is this that He created
for you nates fron anong yourselves, that you
nay dwell in tranquility with then, and He has
put love and mercy between your (hearta).
Verily in th?t are the signs for those who
reflect."(39

Marriage in Islan check the unruly sexual passion
which brings sbout the loss of dignity in both the nan
and wonan and the production of the unwanted children
invariably resulting in scre cases, in the destruction
of the unwanted babics. To safeguard the relations
between nales and fenales and as a preventive against
the severe punishnent of fornication and adultery, the
nur'an ordains the institution of narriage. Adultery
and fornication have been expressly nade unlawful by the
Alnighty Allah as otherwise the society would have been
reduced to chaog and digorder. The Holy Qur'an proelains:
"And 4o not near fornication. Surely it is indecency
and evil as a method."(4o) v"And do not conpel your
slave girls to prosititution when they desire to keep

chaste.“(41)

9. Qur'an 30321
40, nurtan 17332
41. Qur'an 24:33
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Regarding the sentence of slultery, the Qur'an sayss

*"The adultereas and the adulterer, flog each
of then giving a hundred stripes; and let

not pity for then nove you in the natter of
obedience to Allah if you believe in Allah and
the last day, and let a party of the believers
witness their chastisenent,™(42)

When this verse was revealed, it was ordained that
thoge guilty of adultery should be given hundred lashes
ag a punishment. The Prophet (S.4.%.) was reportcd t0
have gaids

"Take from ne, accept fron ne, undoubtedly

Allsh has now shown path for then, (Adulterers).
For then unnarried persons (guilty of fornicatinn),
the punishrent is one hundred lashes and an

exile for one year. Tor nmarried adulterers, it

ie one hundred lashes and stonning to death,"(43)

It is only logical that Islan sets up the rules
to regulate the functioning of the fanily whereby both
gpouses can find peace, love, security, and relatedness.
The elenents are neceasary for acconplishing the greategt

purpose of rarriage in Islan.

Marriage creates a fanily consisting of children
and wife. Panilies creates society. Marriage creates
a new conpany of kith and kin, because sons and daughters
go to create ncw fanilies. Hogpitalities, fellow feeling,
kindness and nutual help becone binding anong these
relations. Marriase therefore gives inpetus to what is
called "gocinl virtues®. Marriage gives the right of
inheritance and ownership in property to the nearest

42. Qur'an 24:2.
43. Bukhari Supra.
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relations. The = Qur'an therefore says "ind He it
is who has created men from water, and then He has made

for him blood and marriage relationship.(44)

3.2.7 (141) 25940 AJESCT

The most important aspect of marriage under
Islamic Taw is its legal aspect. The contract of
narriage by itself gives rise to many rights and
obligations of the parties. Most of the incidents of
marriages are wholly independent of any contractual
obligations.

In the leading case of Abdulkadir V. Salima Mahmood
.J. Obgerved:

"The legal effects of marriage are that it
legalizes the enjoyment of either of them
(hugband and wife) with the other in the manner
which in this matfer is permitted by the law;
and it subjects the wife Yo the power of restraint,
that is, she beconeas prohibited from going out
and appearing in public; it renders her dower,
pnaintenance and raiment obligatory on hin; and
cstablishes on both sides the prohibition of
affinity and the rights of inheritance, and the
obligatoriness of justices between the wives and
their rights, and on her it imposes subnission
to hin when sunmoned to the couch; and confers
on hin the power of correctinrn when ghe is
disobedient or rebellinus, and enjoins upon hin
asgociating faniliarly with her with kindbegs
and courtesy. It renders unlawful the conjunc-
tion of two gisters (as wives) and of those who
fall under the sane category."

Now the legal effects of narringe as enunerated
in the Patawa-i-Alangiri, core into operation ss soon

as the contract of marriage is conpleted by proposal

44, Qur'an 25:54.
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and acceptance; their initiationa is sinultmneoug,

and there is authority in the Muhannadan ILaw for the
propogition that any or all of then are dependent

upon any condition precedent as to the paynent of dower

by the hugband to the wifc."(45)
SUMMARY OF LECGAL EFFECT OF A VALID MARRIAGE
The legal cffect of a valid narriage now be

sunnarizeds

(1) The narriage contract itself is a legal

contract bagsed on proposal and aceeptanec.

{13) After the eontract has been concluded all
lawful ccondition and terns ingerted by the

parties into the contract becane enforcesble,

(iii) dYexual intercourse becones lawful and the

children born of the unisn are legitinate.

(iv) Mutual rights of inheritance are established.
(v) The wife becones entitled to her dower(sadaq),
(vi) The wifc becones entitled to naintenance.

(vii) The husband is entitled to restraint the
wife's noverents in a reasonable nanner and

to exercige the narital awthority.

(viii) The prohibitions regarding narriage due to
the rules of affinity cone into operation.

(ix) The wife has to observe idda after the
digsolution of her narriage

(x) ¥o nerger of personalitics or property after

the narriage contract
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2,3 PRELLGLLRIES OF WARRIAGH CONTRACT

And which is the conclugion of the nparriage
eontract is generally preceeded by prelininary steps
to deternine if the other is free to narry and by which
the-ﬁan expresses his dntention for parriasge, when it
1§ proved to hin that the proposed wife is not already
connitted to the betrothal of another legally conmpetent
suitor. The fornal initiative of narriage proposal nay
cone fron either gide directly or through parents or
guardiang of the two parties. Tron the period that the
husband nade up his nind that he would narry the propoged
wife, sone steps nust be taken before the final conclusion
of the narriage. These steps are referred to in Arabic
ag Khitba. As soon as a nan thinkes of narriage, he
usually tries tc acquire as nuch knowledge, as possible
about the wonan he intends to narry., Anong the things
norrally he will try to find ocut, are, the social standard
of her fanily, the norals, behaviour, reputation and sc
on. Nowadays, the educational background of the girl
is one anong the nosgst inportant things to be tsken into

congideration.

After being satisficd with hig findings, the
next thing is to try and see the girl. The Prophet
(3.4.%.) has recomnend that in the sclection of bride,
a nan ghould try to gee the intended bride before betrothal,
leagt a blunder in choice or an error in judgenment should

defeat the very purpose of the narriage. However, a Qan
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ghould not throw a passionate gaze at the would be
bride but to have a simple lonk at her face and hands
to gain sufficient idea about her personality and

Beauty,  46)

It is said that the face denoctes the beauty
and the hands ghow the fertility and delicacy of the
body. The general principle of Islanic Law forbid a
nale fron gazing at a fenale in a passionate way. Both
gexeg are ordered by the Holy Qur'an to lower their

eyes fron looking in a passionate way, and guard their
nodesty and chastity.

"Say to the believing nen that they should

lower their gaze and guard their nodestys that
they will nake for greater purity, for their 7)
God is well mcquainted with all that they do."(4

vand say to the believing wonen that they should
lower their gaze and guard their nodesty; that
they should not display their beauty and ornarents
except what (nust ordinarily) appear there—of;
that they should draw their veils ever their
bogons and not display their beputy, except fo
their hugbands, fathers....*(48)
The rule of the need for nodesty applies to both
nen and woren. J\ brazen stare by a nnn at a wonan is
a breach of refined nanners, where sex is concerned,
nodesty is not only "good forn". It is not only %o guard
the weaker scx, but also to guard the gpiritual good
of the stronger sex, But on account of the differentia~
tion of the sexes, tenperanents, and social life, a
greater ancunt of privacy is required for woran than
for nan, especially in the natter of dress and the

uncovering of boson,

46, Al-Dasuqi, (Hashiyat =l-Dasuqi, Vol.I1I P.215
47. Qur'an 24330
48. Qur'an 24:31
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Though it has been disallowed by Islan to allow
people of different sex to renain alone in a roon,
becauge of the saying of the Prophet (S.A.W.) that when
ever a nan and a wonan renain together in a lonely
place, a third person is present and that is thc Shaitan,
but Prophet (3.4.%.) reconmended that, the suitor, is
to be allowed to see hig would be w&fe. It is preferred
that when looking at the proposcd woran her permission
should be obtained before-=hand, but he nay have a look
at her inadvertently. The would be wife also has the
right to look at her guitor. The suitor nay be allowed
to git in one ronn with the propnged wife provided sghe
is decently covered, and provided there be pregent with
her one of her near relatives who cane within the
prohibited degree of narriage, such as her father or
-brother.(49) The Holy Trophet (8.A4.7.) is reported to
have gaids "Whcen onc of you nalkes propogal of narriage
to a wonan, then if he can, he should look at what
attracts hin to parry her." 1In another tradition, he
is reported to have gaid; +to one of his Sahabi Mungira
Ibn Shu'ba who expressed hig desire to narry" look at
her, it is likely to bring asbout greater love and

concord between ygu_.n(50)

49. Al-Dasuqi Supra, Vol. II, P. 25
50.  Al=Bukhari (Sahih al-Bukhari) Trans. 1976, P.1
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Whenever one is proposing a wife, he nust benr
in nind the advice of the Prophet (S.A.%W.) that a
wonan is narried for her beauty, her wealth, her
fanily, and her piety; the best of you is he who
narries a pious wonan., Also the Prophet (S.1.W.) is
reported to have gaids The best wife is that when you
lock at her you feel pleased and if you asked her any-
thing she 2beys and if you are absent she will be honest

over your property and over heraelf.“(51)

Whenever a nan proposes to narry; he is only
pernitted to make such proposal to a wonan who can
be lawfully narried to hin and that there ig no legal
prohibition affecting then. Sone of these prohibitinn
cone as a result of certain degree of relaticnship
between the parties i.e., blood relationship, affinity
and fosterage relaticnship, and these are cverlasting
relationghips. Once, they exist, they will never be
renoved; while others are only tenporary, and renovable
when the circunstances allow it, e.g., a Muslin cannot
narry nore than four wives at a tine, or joining two
gigters together as wives at a tine, or, a narried

wonan, or a woran during her idda period etc.

3.3.1 IHE C4SE OF TWO SUITORS AFTER 4 GIRL

The Trophet (%.A.7.) prohibited two suitors vying

with one another for marriage to. one girl. This is

51. Al-Khirsiyyi ala Mukhtusar Vol. II, 7P. 10,
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becauge guch a gituation nay likely result into ennity
between twn Muglir brothers. He is reported to have
gald; %) believer is a brother to a believer, hence it
is not lawful for hin to bargain upon the bargain of

a brother; nor propose the hand of a girl on the
narriage proposal of his brother, until the latter
(voluntarily) with-draws the pooposal .. Also it is
reported that the Prophet ($.%.%.) has said; a nan
should not denand in narriage a wonan previously sought
by another.® So, any wonan t0 whon a proposal was
previcusly nade and agreenent has been reached between
both suitors, would not be prOposeazgy annther suitor,
But if there has been no agreenent reached between the
parties, then the other suitor can proposed for narriage,
Patina Ibn Ngais once reported to the Yrophet (S.4.%.)
that Abu Gahan Bin Huzaifah and Mu'awiyah Ibn Abu SJufyan
proposed her namriage; the Trophet (F.4.7.) advised her
not to narry any of then on the grrund that Abu Gahan
Rin Huzaifash was cruel to woren and Mu'awiyah had no
property, so better narry Usanah, But on the onther hand,
where agreenent has been reached with a suitor who is
debauch, and a pious and better nan gtep in, the

latter is allowed to propose to that wonan,

Where agreepent has been reached between both
parties and a second suitor of equal standard as the
firgt, steps in and narries that wonan previougly proposed,
Maliki jurists, hold threc diffcrent views. The first

group says that, such a narriage is held wvoid and should
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be annulled altogether whether before nr after consun—
nation & even after giving birth., The sccond group
gtates that such a narriage is veid and should be
annwlled before consunnation, but becones valid after
consurnation. The third group holds that such a
narriage is valid and legal, but the second guitor
would be held to have connitted sin and that is a
religious point of view only. This can be renedied by
asking pardon fron the first suitor and if he pardons
1t is alright hut if he refuge , he hag to ask God's
pardon - Hanafi and Shafii agreed with the Maliki's

third group.(sz)

On the other hand, Inan %Zahiri
considers such a narriage void altogether and should

he annulled whe ther before or after co.ns;|.ur*1rza1:3'.on.(53‘J

3.3.2 IE YRACTICE OF SETROTHAL TN LORTIDR STATES

The practice of hetrothal in the Northern States
ig nearly the sane asg the traditional Islanic Iiaw,
except for few variations here and there. When
a nan neets a girl and ghowg his intention to narry her
and she respondg, then ghe will invite hin to go and
gee her parentsg. Norpally, the suitor will first notify
hie parents about his intention, and then the parents
or a fanily friend will be sent to the girl's parents

with sore prescnts. These presents differ fron place

52. Ibn Ankar, (Ashal al Madarik), Vol.2, T, 68;
gee ~lso M,T, Bi-Inalrl (rersonal Statug in Islanic
Taw) T. 12,

53, Adawi, {(Kifayat al-Talib) Vol.11, . 45
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to place, for exanple in Z%aria, the presents will
conprige of one wrapper and sone crgnetics to the parents.
Anong the Pulanisg of Gongolas they use to send aone
kolanuts, a bag of salt and scone amount of noney.,

The father of the girl or her guardian will then receive
the presents, but will not give a definite answer to

the request at that tine., After that, he will sunnon
the relations of the girl for a reeting in order to
chooge a suitable man for the girl, if the suitors are
nany, because in nost cases, nany other suitors would
have sent in their requests for narriage to the sane
girl. Before the council of the girl's relatives neet,
they nornally consult her to nake the choice and they
nornally epprove . Sonetimes if they think that the
girl's choice is not acceptable, they will cornnunicate
to her the reason for rejecting her choice. The council
in nost cases considers whether the person selected by
the girl is of good character and capsble to naintaining
her., But if she ingists con her first choice, th€yY nay
gonetineg reluctantly approve with a warning that she
has to put up with whatever happens t» her during her

marriase with the nan.

After accepting the would bhe hugband, they will
connunicate the sane to his parents and suggest for a
date for the fornal betrothal or khidba (engagenent)
called "Baiko", On the date fixed for the betrothal,
a snall cerenony is to be held cocprising pcople fron

both gideg and their friends, The engagerent ig to be
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publicly announced and the date for actual eontract

of the narringe is alsgo t2 be fixed and announced, In
the case of those guitors who were not guccessful in
the contest, their presents would be returned to then.,
Sone will accept back their presents, and sore will

forgive it to the girl's parents.

The practice now prevailing in Northern States
hag introduced alot of deviations fron the way Islan
prescribed bequeath - Iglan does allows bequeath but
a sinple one, where no paynent of anything is reguired,
But contrary to this Islanic teachings, you widl find
that alnt of paynents ugsed to he nade, involving hoth
noney and other things like dresses, ornarents etec,
either to the girl hergelf or to her parents, sonetine
to both, Custong with regard to these paynents vary
not only fron state to gtate, or loncality to locality,
but from tribe te tribe. Mor exanple in Zaria, the
loeal custon prescribes about seven different paynents
by the groon, gone to¢ the girl herself, gone to her
father or guardian and gome for distribution to other
nerberg of her fanily. The paynents here include the
Sadag(dowry), which will be handed +to her father or
guardian. Any body either within her fanily cycle or
tc cther fanily friends who have received a share in
these paynents will contribute towards her tajhiz,

In Bauchi town, the progpective hushand will first send
gore roncy gift to the girl's father, and then fron
there to the prompective, wife, finnlly sone kolanuts
will be gent to the fanily for the distribution anong
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the nenhers of the fanily. The distribution of the
kolanuts will indicate that their daughter hag been
given to a husband. With the coning of Izala a
religious group of preachers things are now going back
to the traditional Islanic teaching with regard to the
bad practice affecting narriages.

3.,3,3 GIPTS MADE DURING AND AFTER BETROTHAL

The hetrothal is only a pronise to narry,
therefore it cannot create any legal rizght of limbility.
Any of the partieg is free to withdraw without any legal
1iability towards the other, Islanic Law of betrothal
differs from that ~f English forn of engagenent. In
the breach of Islamic betrothal, the withdrawing party
has to pay back the pregents he or she might have
received in congideration of the marriage contract.(54)
Any gift made by one party to the other during betrothal
is the same ag ordinary giftes. In law gratuitious gifts
are non-refundable., Where the donee has taken delivery
of the gubject matter of gifts, property rights in the
matter is transferred to him and he becomeg the legal
owner of that property, he can do whatever he likes
with it. Therefore tn retract the gift, would amount
to taking away property from ownership of ancother without
that other's consent. %) But wherc a gift is made for

consideration and with the expectation of some compensation

54, Sayyid Sabig, (Pigh al Sunna(, Beirut, 1973,
Vol. 11 P. 32%

55. 8ayyid Sabig, Supra, PFr. 31-32.
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and if the receiver fails to perforn his pert of the
transaction the giver is permitted to recover back the
property given, Where, therefore, a person nakes a gift

of property in consideration for narriage, and the narriage
is not enoncluded, the giver can demand the return of hig

gifts which he nade in congideration of the marriage.(gs)

In Hanafi Law, they treated such presente and apply
the law pertaining to gifts, In accordance to that,
whoever is the one withdrawing, such presents should be
returned if they are still in their original condition,
but if sone of the presentsi?gzt or undergnone a change,
the giver should not claim for compensation of the wvalue

of the propsrty.(57)

Under Maliki Law there are twn
different viewsy; the favoured view of the school is that,
guch presents should not be returned if the suitor
withdraws, but they should be returncd if she withdraws,
and the value of perished or changed property will also
be returncd. The geeond view of the schnol is that,
nothing should be rcturne;z;honsoever be the withdrawing

party. (58)

The Hambali jurists treated such presents
given during betrothal as gifts, and in the view of the
gchool gifts after being received cannot be returned,

80, according to the school, betrothal presents once

56. Sayyid Sabig, Supra, P. 33; See =lso Ibn Abdin
Vol. 11, P. 374.

58, 9Savyid Sabiq, Supra, T. 33. See also Abu %ahra
(Ahwal a1 Shakehiya) T.14
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given, should not be returned, whether the presents
renaing in their original condition or not, and whether
the withdrawing party is one who gave the present or

who received then. The Shﬁif'i Jurists state that such
presents should be returned/whonsoever be the one with-
drawing and the value of the perished and changed property
should also be returned, (59

Tinally, we have seen the gtages of betrothal under
Islanic Law and in nogt cases to follow the steps is
very important. This is because, the success of narriage
dependg on the rightful gelection on;artncr, heeause
narriage under Islanic Iaw has certain objectives the
achievenent of which depends on the type of parties that
enter into it. It is because of this, Iglan explains
in details the descriptions and qualities of partner
with whont these objectives nay be achieved. These
descriptions and gqualities pertain to both nan and wonan,

With regard to the gelection of a wife, the prophet
(S.4.W.) is reported to have gaids—

"The wonan is sought in narriage for four
reagongs for her beauty and for her religioe
ugity. Blessed is he who wins a religious
wonzan."(ﬁog
This indicates that even though pcople when ﬂaEryinc
nowadays use to congider in nost cases, wealth, beauty

or nobility of the fanily of the wonen, but the noat

59, Sayyid 8abig Supra . 33
60, Narrated by Bukhari and Muslin,
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inportant criteria ghould be the religiousity and

good character of the wonan.

3.4 AGREEMENT TO BARRY UNDER CUSTOMLRY LAW

A though it cannot be gaid categorically that an
engagenent is a necessary part of custonary narriage,
it is 80 frequent that one is termpted to say that
narriage without previous engagenent is unusual in
(61)

traditional society. An ergagenent is an agreenent

to narry between a wonan and her fanily on the one hand,
and a nan and hig fanily on the other, by which they
pronige to give her in rarriasge to the nan who, alone
or with his fanily agrees to take her ag wife and to
settle the agreed dower,(sz) and to fulfil a1l the duties
and respongibilities ariging fron such an agreenent,

This agreerent is usually nade in the presence of other members

61. On engagerent under Custonary Law, Secs G.B,A, Coker,
Tanily Property Anong the Yoruba, IT. 259-262;

Kasunu and Salacuge, Nigeriar ranily Law, TT, 41=473
Obi, Modern Fanily Law in Southern Nigeria, TT.10%-
1363 Thilips (ed. )'qﬁrverx oF Tffican §§2%§§ g%d
rarll Iife, PTr. 121 o=

and Daryll Ford (ed.) African gxstens of Kinghip and
and Marriage IT. 278-287%,

€2, It is a conmnon practice anong writers of designating
the gifts and property given to the bride and her
fanily by the gridegroon or hig fanily as brideeprice,
narriage Conpensation and other nanes, They nake
no distinetion bhetween the gifts given during betro-
thal, i.e after agreement to narry, and the actual
paynent of bride-price which is part of the narriage
contract itself.
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of the two fanilies and the Other persons invited,

who act as witnesses. This agreenent concluded a long
procedure started by the two fanilies and often
acconpanied by nanifestations such as daneeg, eatings

and drinking and Other activities needed for such.

o1 EARTIES TO THE ALGREEMENT

The parties to an agreement under custonary law
are in reality the families of the future spouses and
not the spouscs thenselves., In the olden danys and
thig is still the case in rany partg of the eountry,
the parents ccould pronise to give their children in
narriage without congulting then, Indeed gonetines
the children were tod young to understand what was
going on, Degpite the fact that betrothal and chilad
narriage were generally disapproved of, no direct
attenptg were nade by coleoniel rulers to abeligh it.
However, both Peanel Code and Criminal Code contains
provisions designed to protect infants against such

(63)

practices. The 4ge of Marriage Taw of 1956 (Forme»

Fastern Region)(64) makeg void an of fer or promise
of marriage concerning people one of whom is under the

age of sixteen.(SS)

63. See Criminal Code, Cap. 42, Xaw of the Federation
of Nigeria and Lagos, 1998, Sec. 218.

64, The Conaftitutional Structure of Wigeria has been
changed since this law was passed but its applica-
bility is not affect.

65. Cap.6, 1963 Taws of the Eastern Region, No.22 of
1956 Sec. 3.
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Yike Islamic T=w, mgreement to maryy under
Customary Taw is juet = simple promise to marry which
carries no legal responsibility on either of the parties
or their regpective families, EKasumu and 3alacuse
declare that "betrothal is more of a social, than a
legal relationship, for it gives the parties few rights
which may be enforced in a ccurt.“(ss) On the other
hand, Dr. Obi declares that betrothal to a woamn neans

a change of gtatus to a congiderable extent.(67)

Although the Customary rules on a particular point
nay vary in detail from tribe to tribe, one finds,
nevertheless, that, they share one thing in connon.

For exanmple, according tn the field study eonducted
within sone particular conmunities,(sa) it was diseovered
that narriage without previocus engagerent is not posaible,
Each one of then geens %o have its own particular routine
and rituals in this respect. Each hag its own peculiar
rules with regpect to the way in which the girl's parents
are to be approached, the gifts which nust be exchanged,
the perscns who nuat be pregent to arrange the narriage
and the manner in which the agreenent is to be gealed,
Despite the fact of the differences, upon cloge» investe
igation, it is discovered that they arc differences of
detail rather than substance,

66, EKasunu and Salacuse, Op. Cit. P. 44,

67. Obi, Op. Cit., P. 114.

68. The ethnic groups are Nupe (fron Niger State) Idona
(Benue State), Ogori, (KEwara 3tate) Bachana, (Gongola
State) and Bolewa, (Bornn State).
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Idpe2 LEGAL ERFRCT OF ENGAGEMENT

Although as gtatcd earlier an agreenent to narry
ig not entering into the narriage itself, it carries
no legel responsibility in the legal sense. But, by
entering into this agreenent, the spouses becone subject
tc sone respongibilfies, especially the husband. The
future husband has to nake gome periodic gifts to both
his future wife and her fanily. On the Other hend the
wonan is under obligation to behave correctly and respece
tfully towards the future husband and his fanily,
During thig period the husband in sone localities is
under obligation to go and help in farming his future
wife'a father's farn.(sg) dccording to the research
conducted on the gifts given during this period by the
hughand to hig future wife and her fanily, it is not
certain that this is an enforccable right. He nsy, and
perhaps should, help the relatives of his future wife
when they are in financial difficulties but there does

not geen to exist any binding duty.

The agreenent Yo narry, like any other agreencnts
nay be terpinated either through its conpletion, in which
cage no further problen ariges, or it nay be terninated
by a party who no longer degires to fulfil the pronise.
Pnlike under Iglanic Yaw where either of the two parties
ney terninate the agreement, under Cugtonary Law narriage

i1t is only the fanilieg of the spouses (except in very

69, Under Bachana Cugtonary Law.
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renote cages where an adult nale who nay act alone) will
terninate the agrecrent. Because strictly speaking,

the parties to an agrecnent to narry under custonary
Law are the fanilies of the gpouses.

3,4.3 BEMEDILS POR BREACH OF AN AGREEMENT TO MARRY

———

Under Custonary Law there is no provigion for the
agrieved spouse to clain general danages. Alloff,
however, doeg not exclude the pogsibility of an action
for breach of pronise when he declares thats

"Breach of a bare pronise to narry which has

not led to the egtahlishnent of the betrothal
gtatus ofte? i?VﬁlveE no legal liability to
corpensate,(70) If what Alloff is saying here

is true, that the establishnent of the betrothal
gtatus somehow given a generanl right of action

to the rejected party, then it is a ninority view.
Kagunu and Salacuge found that there was not

a singlc cuastonary Iaw systen in Nigeria which

entertain a engral action for breach of pronise
of narriage.(71

The absence of general right to rerediesg for breaeh
of pronige doce not inply that the rejected party is
conpletely without renedy. JActions usually lie for the
recovery of gifts and other paynents. The general rule
is that all gifts and advances nade to the other party
whether in the nane of gift or part paynent of dowry are
recoverable, But the problenm is, how to distinguish
between gifts nade as a nark of affection and those nade

in view of narriage. The conduct of the party would not

=

T0. Alloff, Easay in African Law, 1960, ¥. 223.
T1. Kasunu and Salacuse, 0F. Cit., T. 44,
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scen to be relevant here since the object of the actinn
in the restitution of roney or property for an objeetive

wiich bas not kake place,t 2

In sone localities the paynent of dride-price nay
bq started during the period of betrothal and sonetines
it takes years before the completion. The rules as 1o
how to recover the bride—price and other gifts differ
-fron one ethnic group to the other, Tor exanple, the
Ibo, Angas, Bachana, Nupe and Idonn custonary rules
nake @ digtinction between gifts and bride~price
paynents, helding that ohly the latter are recnverahle.(TB)
This nay be, because of the influence of Maliki Law on
the Custonary Law of these ethnic groups; for according
to one view under Maliki's Xaw that, a zift given during
betrothal period, cannot be recovered in the cnse of withe
drawal., Also according to gone of the ethnic groups,
if a nan dies during the betrothal period, the nan has
no right to recover the gifts and the bride-price. But
according to Yoruba Law, parcnts of deceased girl
have a duty to return both£74) Below I have
discusged the prelininaries to narriage of gone custonary

tribeg.

bl (1) MARRIAGE NEGOIDIATIONS ALONG NUPE PECRLE

In Nupe society the negotiations involve two main

> ——

72. Obi, Op, Cit., P. 132.
73. Kmsumu and Salacuse's Supra, FP. 45.
74- Ljisa.’fe, Ibid, e 61-
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parties = the boy's fanily and the girl's fanily, with

a go-between or sn intermediary. The two parties do not
cone into direct contact but through the go-between known
as Nda rinna. ™"hen a boy's parentswant to go and ask for
a £irl's hand in marriage for their son, they nornally
find scnebody who is reasonable and intelligent enough,
to negotiate for them with the girl's parents. There

are gone people who are always contacted because they

are reputable for successful negotiations.

In nost cases, Ndarinna is sorebody who has free
access to the girl's parents. 7Probably the first day
he goes there, he will not nention specifically the ain
of his visit. The next visit will be purposeful and
of ficial, This time he will be given the measage., He
will also be given sone anount-mostly one to two naira

¥nown as (Ewo eni 8a) = money for greeting plus

(Ebi_evo gafi) - half nudu (neasure) of ¥ola nuts., “hen
he gets to the girl's parents or guardian, he delivers
the nessage of seeking their daughter as a wife and gives
then the money plus the kola nuts. Normally, he is

agsked to come back in three of four day's time. During
this period, the girl's parents make all necessary
consultations; that ig, consulting all relatives and
Mallang to see whether the union will be a suceeas,

The boy's behaviour and his background is alsc congidered.
When Ndarinna goes back, what he will hear will depend

on the outcone of their (parents) findings. If the
result ia positive, he will come with more gifts -~ about
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the sane anount as in the first case and now (ebi evo nini)e
100 kola nuts for lesser thanks — {godiysgi). These
£ifts will be shared between the father, nother and the
girl hergelf, YNdarinna again brings another sane anount
of money and kola nuts for greater thanks (godiyako or
Dangi Kana). This is divided into two equal parts, half
for father's relatives and the other for the mother's
side. It will be distributed anong each and every
relative, to inform them about the marriage plan. This
informpation is now official and velidates the union.
Except in special cases, when this stage of negotiation
is reached, there will be no going back. The next

important process is the narriage contract - Bride~priece.

In former tines, marriage could be entered into at
an early age, on the basis of betrothal mnethod., In this
regard choice of marriage partner was largely done by the
parents, egpecially the father., The traditional procedure
involves the boy's parents neeting the girl's parents to
discugg the issue. As soon as a positive agreement is
reached a black thread Owunobi, likened to a bracelet,
ig given to the girl to wear, This is meant to indiecate
that the girl is betrothed thereby preventing other
intending parents fron coning tc denand her for their son.
Until the bride price is paid the marriage is not eengidered
legal, and this could be done as gsoon as the boy's parents
are ready. At this juncture, it is important to note that
the developnent that takes place before the bride-price
ig paid, could be regarded as a sort of pronise, which

if broken, no matter the reason, has no legal obligation,



Now with change in value orientation, parents no
longer have to select marriage partners for their
children = such an act would be considercd elegant.
However, as a natter of courtesy parents consent is
necessgary. Marriage is now genernlly contracted (with
regard to both sexes) at the age of puberty. The boy,
on finding a girl of his taste, talks to her and if given
green light or the go ahead, could call the attention of
his parents or near kin (whichever available) to approach
the girl's father. When the proposal is accepted by the
girl's parent, paynent of bride-price, the requirerent
for valid marriage, could be paid afterwards, 3But
before this is done, the boy would continue to render

services in kind to the girl‘'s parents,

3.1, (1) BETROTHAL PERIOD AMONG OGORI PEOPLE

—— v —— T ——

The parentg tal® tine to geck out a family with
a son of the right age who is industrious and brave
(oforo nene die siyutu aka nene gbena da na), a good

farmer (erunro oboro), a good hunter or both if possible,

Goecd looks and charn @®re not considered since the girl
ls not making the choice., Property, also, dvesnot
natter greatly for najority of the Ogoris only nanage
to make for their living by them. The equivalent of
richesg in Ogori 1life ia perhaps the poasesgsgion of nany

relatives (ukuba nene yodadana) who could be called on

for help when cerenonial gifts are due or work Ls needed,
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The girl's father (oyegbe-wen) consulté his
relatives and his wife as to the eligibility of the
progpective bridegroom, Then he, and perhaps the wife,
too, eall upon the boy's parents (ororow-ero), stating,
"we have a girl who is old enough 10 narry. e have

taught her well and think ghe is industrious. We offer

her to your son."™ "Ii sogbenoyegben ne gue oforo—suguna,

Ti teyega dada, chana ediesutun dada, Te foyegbenaye ne

nogben.™ The boy's parents in turn then go through
the routine of consulting relatives (ukuba)., If they
object to the girl's fanily as allies, they give an

equivocal answer and then perhaps nove away so as hot

to be offended by a refusal,

Girls (iyegben) who have been pronised as brides
by their parents are not supposed to have lovers before

narriage. 'hile there is no particular concern with the

virginity of such a bride, parents (ededa ska iya)

do not like to see a2 daughter (ogbenozegben) egtablish
a love relationship when she has been pronised to
goneone else., The risk that she will try to avoid the
arranged marringe is too great. The usunl solution to
the problen isg to see that a pronised bride goes to her

hugbnnd s soon as she is physically natured,

Only after these prelininaries Are the young
people told. JAccording to nost accounts they are
accepted without guestion and the union takes plaee

inmediately after the payment of the bridewealth



(oviya uche) and initiation marriage ceremony (oviyinu)

if she has not been initiated into wonanhood.

3l (111)MARRIGE PORMILITICS SMONG THE 54CHAA

There are hagicnlly four forng of recognimed
narringe formnlities anong the Bachamna, 3But they enn
be conveniently broken into two broad divigions. This
cnn either be legitimate or illegitinnte, depending on

the nature of the narriage,(75)

The first form is what is called betrothal.
Genernlly a father would go out and find a young girl
and negotinte for betrothal to his child, He nay also
approach a progpective mother with the tidings that he
wantg his child to befricnd the child of her pregnancy.
If she consents, nnd the fruit being a fenale, betrothal

is concluded,

The father of the boy gives presents to the girls
parents nnd the child if old enough goes to help, on
his in=lawg farms. His service in which he would
generally be helped by his friends, on the father-in-liaw's
farn is considered a show of gratitude and apprecintion
(in advance) for her raiaing and training the girl to
be a good wife. He is to continue these services until
the girl cones of age for narriage i.e. eighteen to

twenty yenrs,

— - ey —— - - -

75. This has been discussed in the preceeding pages,
That is the legitinate and illegitinnte formns of
narrigge. It has been gtated that the latter forn
can be legitinized by re-andjustrnent to custonary
practice of narringe pagnents before sy narriage
is consunnated.
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The father arranges the narriage if he sees that the

girl is old enough,(75)

But if however, the child so born is a nale, he
becone a boy~friend tc the older child, This practice
was given a gtanding footing by tradition. Traditionally,
it has been custonary for children to obey their elders'
order and directives, Thus a Bachana father could do
the negotiation for a betrothal without having to consult
or inforn the child, He was also always certain that
what he snys is binding on the child. To talk of the
continued existence of this practice up to this day will
be a deliberate action to bPlur reality. This neans that
the prgetice of betrothing young ngn and wonen has been
outdated.

The second forn of narriage involves gone role
perfornance by the suitor's begt fricnd or close relatives.
Anycne brought in here will be his intcrnediary with the
girl's fanily. The person is called his njo=tufe (1it
("the son of the path"). He reprcsents the prospective
husband in discugsion with the girl's pcople. The role
of the njo~tufe is very decisive for the suitor's
chan@e of narrying the girl. It is for this reason that
the nost trusted and dependnable person will be the nost
fit to assune the status of a njo-tufe. JLfter winning

the girl's consent all paynents are to be nade through

76. See parent—child relationship for details of

narriage arrangenents and parents' regpongibilities
in this respect.

-
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the nzo=-tufe to the girl and finally to her

people.(77

But ghould the girl, after all custons have been
obgerved awaiting the "final transfer® (ILokai), happens
to fall for another nan begides her hugband-to-be, the
nan will have to refund the bride-wealth or gunoto
(wealth) paid by the first man.

The third denotes what can be reansonably referred
to as a subsequent narriage. Here an already narried
wonan living with her husband can be geeretly approached
by another desirous nan proposing narriage., If the
wonnn congents, she breaks her narriage with the first

nan but very tactically anyway.

After she consents and a date for elopnent
reached, the new busband gives her presents. If the
two live in the sane village the wonan has to take a
Kpa nare ("calabash for oil%), 1lit,) leaving her
hugband's hone in pretence of going to the strean,

At this tine the man taking her awsy will be waiting
for her in an agreed hide-~out, If this is succegsfully
done it is called Ngura neto (1lit. "toking or anatching

a wifen),

77. Of these pnynents there are now recognigable
difference in the itensg of paynent following
the introduction of a noney econony.

See latter discussions.
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Once the wonan renchee the nan's house, she staye
there until * ngk for his bridewwealth which the
new hugband has to refund, With the paynent refunded
the second parringe wne concluded. But it never ends
there., The nen fron whon the wonan is taken (plus his
elose kinsnan) awaits his own chance to revenge., This
could be direeted straight at the nan or any of his
close kinsnen.awnits his own chance to revenge. Thig
could be directed straight at the nan or any of his

close kinasman too.

Thus they renained coneceanled antagonists putting on
welght to take revenge, This renains so until each
party is satisfied with the revenge it has taken. This
anatagonisn night be retained over years and be held

as inter-faniliar source of conflict and hatred. end

in eases of enslaving people, they nay be capturing

and selling nenbers of each other's fanilies by way of

vengeance,

But if the nan who takes the wonan is fronm a
different village, the tactics to be used becone even
nuch nere secret because the venture (2t this level)
entails loosing cne's life if caught in the act, The nan
has te stay in the outskirts of the village (i.e on the
day of elopment) so as to avoid being spotted or suspected.
The woman leaveg her hughand's house under the sane
pretence as before. She warns the nan of any inpending

danger.,
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If her husband's people sugpect her and they are
eonvinced that their sugpiciom is not unfounded they will
arn thenselves and follow her, They will also be keeping
their distance but following the wonan who nay not be
aware of such a counter neasure. They take all caution

to prevent their being spotted by the wonan and her lover.

Should they cntch-~up with then the nan is either
ghot dead with arrows if he tries to escape or he nay
be speared to death and the wonan taken back to her
husband's house where she will fron then on be pnder a
scvere hand., It is always the fear of this 4hal neecesmi-
totes the Ofh ¢s readiness to the extent of arning hine

gelf before venturing to Ngura neto ("snatch a wifew),

In sone cases the nan night have his people kepring guard
too, If this is the gituation a fight nornally ensures
and if inconclusive, with tine, the fight night engulf

the two villages.

However, if the nan sgucceeds in Vgura neto, he

will keep the wonan behind to go and inforn his people
and well wishers., Such an act is considered to be
nuroune (1it. "nanness™ or Hausa, "Mazanteka".) This
nuroune comnanda a sort of heroic noise called salanato
to show the people's appreication of such hravery. This
ig usually a sort of applause that rings over a wide
distance. Thug if the twec villages are not very nuch
part, the other village can hear the galanats. If they
discover what is wrong they will be very annoyed if sueh

galanato should continue. Thig nay lead to an instant
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raid on the village doing the galanato. Anyway, after
the nerrirent the next problen is how to get the wonan
ingide the new husband's house, Generally the wonmn

would pretend to be refusing entering the house,

To nake her enter the house, usually presents have
te be distributed out on her. It wns alwnys by such
pregents that the consent of the wonan to enter the new
house was secured. Thus the nore the presents the nore

likely the wonan will enter the houge without nuch tine
wasted£78)

The fourth forn or category of narriage was nuch
pronounced in the pagt and very less likely oecurring
thege days. It involves a re-Union of a widow and n
close relative of her deceased husband. This approxinates
the English notion of levirate or 'widow=inheritance',

The inheritor's usually younger than the late hughand,

3.5 AGREBUENT 70 MiRRY UNDER THG ENGLISH Law'79)

Our discussion of agrecnent to narry under hoth

8., I would suageob hore that the prescnts Acmote the

F gucceue ogrﬁhe new housc. Thispia hecause by Rackang
standards success is assessed on the bagls of how nany
nnd how large are ocne's granaries plus the nunher of
aninals kept. Thus the more a nan displays of such
thinge the greater the likelihond of hig being esteered
a successful nan. With nuch presents realised the
wonan would be convinced that her new house is a
prosperous one. The partial hesitation.

79. Although Law of England on pronige of narringe has
been nodified by the Iaw Reforn Miscellaneous
Provigions) Act of 1970, this does not affect the
received English Inw nas applicable in Nigerin.
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or the part played by the parents of the spouses in the
naking of the agreement., 1In nost cases they fornally
gtart the process and their consent ig indispensahle in
sone cases for the final accord. Contrary to this, under
English Law, however, such agreenents are entirely the
affair of the spouses and as such n nuch care is taken

towards breaches of pronise to narry.

One would find it wvery difficult to say specifically
what Law should govern agreenents to narry under Tnglish
Iaw, TIooking fron the fact that nost Nigeriang
regulate their affairs, especinlly fanily rpatters in
accordance with customary law., There is no reason to
nssune that thoge who intend to contract n statutory
narriage necessarily intend to subject their agreenents
to English Inw. The question then:?whnt is the intention
of the partieg? ¥agunu and Salacuge exanined the caae
Iaw on ngreenents to narry under English Taw and earc

to the coneclusion that:

"The Nigerian Courts have generally applied
English Comnon Iaw, but they have never given any
gpecific renson for doing so. Indeed they do not
geen to have recognized that nny problen in choice
of Law existed at all in breach of promise cases
and have simply applied English Linw whenevef t?ey
found an agreement to marry under the Act™.(80

The author argue that in view of the High Court

Provisions which provide that the person who is

— T —— T P—— —— -~ — — —

80, Kasucu and Salacuse Op. Cit., 32.
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ordinarily subject to customnry law ghall not he depriged
of its benefits unless he intends that his transactions

be governed by the comnon law or that the transaction be
unknown to custonary Law, the Courts should not presune
that English Law applies to all such agreenents. They
refer to the practice, current in West Africa of preceeding
gtatutory narriage by customary Iaw cerenonies, and subhnit
that, "“in terms of logic and public policy, there is
nothing inconsistent in allowing custonary ILaw to govern
ngreerents to nmarry under the act.“(BT) Against this
view, Dr. Obi gtated that when a plaintiff clnains danages
for n breach of contract to narry, she nust bring her
action in a non Custonary Court, for custonnry Iaw gives
no danages for breach of pronise; agreerents to narry
under English Iaw are flifferent fron their counterpart

in traditional Law., Obi gubnitg that "if it he shown

in evidence that the parties intended a chrigtian marriage
ns the ultinate goal of their agreenent, it nusgt be
presuned ipsofacto that they also intended that 'English’
Iaw, not custonary law should regulate their contractual
relntionship.{sz)

It is not ensy to choose hetween these two opposing
views. But logically one would tend to agree with the
view of Dr. Obi, in the sense that fron the starting

point the parties are supposed to knhow and deternine
which law is going to govern righte under custonary law

- -— —
——— —— ——— o —

841, Xasunu and Salacuse, Op. €Cit. T. 33.
82¢ Obi’ OIJ- Oit., PP. ‘121 - 124.
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and decided to transact their affaire under Bnglish Iaw,
I gee no reason why Bnglish Iaw should not be aprlied
gince it ia,their intention that English Iaw to govern
their relationship. I did not support the view of
Fasunu and Salacuse that an agreenent to narry and a
contract of nmarriage are two different things. To ne,
there ias no way of Separating the two. One cannot go
without the other, and therefore I subnit that once it
ig evident that the parties intended to eontract their
narriage under English Taw, it is the Taw that woulad
apply into all their transactions. This nay be illugtra-
ted by the case of Ugbopma V. Morah.(BB) The plaintiff

and the defendant had exchanged pronises to narry at a
registry. The defendant broke off the relationship =nd
the plaintiff brought an action for breach of pronige,

an action unknown to the cugtonary law of the parties(Ibo).
On evidence thnt the parties intend to marry under the
Ordinance (e.g. when the defendant wrote to the plaintiff
ahout "our legal and private narriage in the Court"®) the
court applied bpglish Taw without discussing the pogsibi~
1ity that Iho Taw night apply to the agreerent tn narry.
9inilarly, in Aiyede V. Nornan Willinns<84) an action

for breach of pronise was decided on the bagig of Wnglish
law without any reference to custonary Law., Here the
parties had studied in England and had intended to rarry

according to Englisgh Taw.

83. 51940), 15 N-I’a‘qo 78»
84. 1960’ IllIJ.R. 25 3-
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Bngagenent under English Law, is n contract between
two parties resulting fronm a nutusl exchange of pronises,
Responagibility for fulfilling the promise lies on the
parties and not their respective fanilies, Sinilarly,
they do not require consent of their parents in order
to enter into such an agreement, since even a ninor nay
enter into an agreenent to narry under English Iaw wilthout
parental consent. The general principles of contract
relating to capacity then cone into play. An infant can
always enforce such agreenents, but if on the other hand
he happened to he the defendant, then he cannot he sued,
FNor can he ratify a pronise of narriage when he care of
age for Section 2 of the Infants Relief Act, 1874,

provides:

"No action shall be brought whereby to charge
any person upon any pronise rade, after full age
to pay any debt contracted during infancy or
upon any ratification pade after full age of
any profiise or contract nade during infancy,

whe ther there shall or ghall not he any new
congideration for such pronise or ratification
after full age."

The Infants Relief Act has been held to be a
gtatute of general application in the case of Labinjoh
Z;_QQEEQ(BS) and has been applied to an action for
breach of pronise of narriage in the case of JAiyede V,
Nornan williagggas) where hoth of the parties had

entered into the agreenent for narriage at the ages of 15,

85' 1924 5- FqI‘-qo 33-
86 E ;: I.T.R., 253 at P. 261,
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and that the defendant had failed to fulfil his pronise.

It wag held that the agreenent was 1invalid for lack of
capacity by both parties.

A person who had entered into a valid agreenent to
narry, connits a breach of pronige if, without any wvalia
reason fails to fulfil the pronise. Breach nay take the
forn of a ginple refusal to go on with the arrangerent or
to contract another nmarriage, a situation which nakes it
imposaible for hin or her to fulfil the pronise. ™henever
guch a pronise of narriage has been broken, the plaintiff
nay hring an action. The usual renedies for breach of
contracts be no order of gpecific perfornance and there-
fore the plaintiff is linited to the recovery ~f Aaragea.

Unlike in the cases of nornal contracts, the courts in

these clains are ready toward both the danages sought

and in addition the damages for the wounded feelings.

Ag Willes, «J. declared in Berry V. Da Costa.t87)

"The jury are not limited to the nere pecuniary
logss which the plaintiff has sugtained, hut nay
take into their conagideration her injured
feelings and wounded pride."™

In assegsing the danages or the amount tn bhe
awarded, the court will congider the duration of the
engagenent and the prospect of the plaintiff finding
another equally attractive narriage partner. For

(88)

exanple in Uso V. Iketubosuh, the partiecs becane

- - e

87. 518662 T.R. 331 at 333.
88, 1957) Y. N.I.R. 187,
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engaged when the plaintiff wns 20 years o0ld but 10 years
later, the defendant, in breach of his pronise, narried
another wonan, In awarding danages to the plaintiff,
the court took into consideration the plaintiff's

reduced chances owing to her advanced age.

Danages noy also be awarded for the cost of articles
which have becone useless or less useful following the
cancellation of the wedding arrangenent. Under this
heading cones up things like wedding dresgses, rings,
cnkes, etc. likewise the plaintiff nay recover for the
logs of the status of a married wonan, the gupport and
naintenance she would have had if the defendant has kept

his pronise.

The defendant on the other hand nay not he denied
of his rights of defence. In addition to the usual
defences to nn action for hrench of contraet, e.z.
infancy, illegality, nisrepresentation, and undue
influence, a defendant nay plead a gpecial defence, that
gince entering into the contract, he has discovered
facts concerning the plaintiff which entitled hin to
terminate the contract. The principle has been just

stated by Phillinore, I.J., in Jeffergon V. Paskall.(sg)

*"On principle, it would seen that there nust be
gone cages of mental or physical infirmity (ms it
is been decided that there are cases of noral
infirnity) which supersing after the pronise,

ory, I would add, first coning to the knowledge

of the party after the pronise, will justify

hin or her refusing to narry“.

89. (1916) 1 E.B, 57 at P. 70,
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Tor the defendant to sueccecd with this defence,
he nmugt prove to the gatigfaction of the court that the
plaintiff is suffering from such a noral, physical or
pental infirnity which cakes him or her to be unfit for

narrliage.

The genernl rule in English Law is that once -
gift has been nade, it nay not be recovered by the donor
except on the ground of frsud or undue influence.

To this rule, however, an exception is nade in the case
of gifts nade in contenplation of narriage. 'Then a
contrary, the donor nay recover. If however, the donor
himself is resronsible for the ternination of the
engagenent he cannot -r'ec:iﬁwe'r.(90'j Thus a wonan who
broke her engagenent has been held lisble to return the
ring given her by her .nnce.(91) If the donor broke
the engagenent, then the lady can keep the J:‘:Ln{;..(gz'J
Giftg nade to the couple by third parties are also
returnnahle unless there is an intention to the

(93)

contrary.

2.9 LEGLL CHARACTURISTICS OF wARRILGE IN NWIGERI.

Marriage is an agreenent by which a nan and a
or
wonan (or their repregentntives, fanilies in the case of

Iglanic and Custonary Yaws, or the parties in the case

- o —— - d - - -

90, Thig is nlso the najority view of Maliki Yaw,
91. Jacobs V., Davis (1917) 2 F.B. 532

92, Uohen Vv, seller (1926) 1 X.B, 536

93, Jerfroys V. tuck (1922%,153 ¥.J.5. 139
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of English Law) enter into a certain relationship with
each other and which creates and inposes nutual rights
and duties. Tooking at it from this point of view,
narriage is clearly a contract. It present sinilar
problens to other contracts; for examnple, of forn and
capacity; and like other contracts it nmay be void or
voidable., But it is, of course, quite unlike any connercial
contract and consequently it is gui generis in nany
regpects., Por example, the grounds on which a narringe
nay be void or voidable are for the nost part completely
different fron those on which contracts nay be void or
voidable; and a contract of narriage cannot he discharged
by agreenent, frustration or breach. Apart fron death,
it can be terninated by divorece or decree of dissolution

by a court.

Matrinonial YIaws of Nigeria hageéreccognised two
systens of narriages, polyganous and nonoganous narriage.
Nigeria is thc sanc as in England., It is the narriage
which Iord Penzance described in Hyde V., Hyde(94) as
% ,eeee the Voluntary union for life of one man and
wonan to the exclusion of all others." There are three
aspects of this definition. ™Tirst, the narriasge nust be
voluntary. Thus there nust be free consent of hoth
parties to the union. It can be annulled if there was

no true consent on the part of one of the parties.

94, WHyde V. Hyde (1948) 1 A.H,E.R 362
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Secondly, it nust be for life. This does net nean that
hy Bnglish liaw narriage 1s indigsoluzble., That is
required here is that, at the time of contracting the
narriage, 1s for life, unlegg it is previously deternined
by a decree or gone other actsg of dissclution, Thirdly,
it nust he nonogarous, that_is, it nust be a union of

one man and one woman, Neither spouse nay contract

ancother parriage so long as the original wnion subgistsa,

Yhile on thc other haﬁd, a.polygamous narfiage
nay be defined as a voluntary uwnion for life of one nan
.with one or geveral wives, Itg egsentisl characteristica
is the capacity of the nan to take as rany wives as he
pleases. The linit to the nunber of wives a nan nay
narry under cusgtonary Taw is hased nainly on econonic
grounds. 4 wenlthy man of influence in the society and
who can afford it nay have four, five, gix or nore wives;
especially kings or chiefs hayga large nurber of

(95)

wives. Although narriage under Jglanic Taw is

polyganous, yet it is an injunction of the Holy Nnur'san
(96)

+hat a nan is not allowed to have nore than four wives.

|

The character and incident of the systen are governed
by Islanic Taw. “hile its character and incidents under
custonary law is governed by custorary law. Unlike
Tslanic, whose Law covers and bind every person who

professe the religion of Islan custonary Law has ne;

= ——— ey ——— ———"

85. Ewogurow, FPanily Law in Nigeria, H.E.B, 1974
P, XXIII.

96, qur'an 4,
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unforr of application, it has no untforn systen
prevailing throughout Nigeria, The tern cugtonary ILaw,
therefore, covers a nultitude of gystens of law which
differ fron one loecality to another.

3,7  CONSTITUENTS OF MARRIWGE CONIR4D UNDER

L T —————— e ——

Marriage is essentially a contract under Islamic
law between competent contracting parties which rest
for its validity on the arkans (Pillars) or essential
consitugnic without which there can be no valiad
marriage. As to what constitutes those Pillars Muglim
jurists differ. On some Pillars, they agreed and
differ on others. Nevertheless, the followings are

necassary in order to contract a valid marriage.

(1) Offer and acceptance
(ii) Marriage guardian (under Maliki Taw)
(1iii) Presence of two witnesses (under Hanafi Taw)
(iv) Sadaq (dowry) which is essentinl to the
validity of the marriage, nlthough it
ig not n condition for the wvalidity of
the contract itself.

The detail discugsion of the above elements goes

1like this:-

30 7.1 QUELR 4D CCLRTWNCE

(a) Offer (Ijab): In theory there is no hard and

fast rule about who makes the offer., It may be
made by either party, although naturally the
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(b) Acceptance (Qabul): The acceptance which is also

a pronouncement of consent of the proposal must

be express, or it ecan 2lso be mnde by kinay at -
(implied, e.g. "I have accepted D in marriage to
pe or to HY insthe case of representation, It is
also necesgsary that the acceptance mugst agree with
the terms of the offer, e.g., where the offer
contains a term stipulating the amount of dower,

the dower must also be accepted,

(& LadLiIS

It is a condition of validity that, the
agreencnt between the contracting parties must be
reached in the same majlis (session)., If an offer
is made and either of the parties rises from the
gegsion before acceptance, there would be no valid
contract. ) proposal made at one meeting and
acceptance nmade at another, would net constitute
a valid marriage., "If, for instance, one of the
bride's guardian sayss "I have married ny daughter
D to you or H"™ and the bridegroon or his represen-
tative keeps silent until the session had broken,
and at a subsequent session or the two meet
subsequently at another place and the bridegroon
or his representative says: "I have accepted the
offer of the marriage of your dauvghter to ne or H",
Such acceptance is void, This is agreed by all

the schools.
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letter and to the consent of the person to whom it is
addregged. The contents of the letter nust be nade
known to the witnesses and the proposal should not be
expregsed in the imperative mocd. In the case of dumb
persons declaration and the acceptance nay be expressed
by intelligence gigns, provided the witnesses present

would be able to understand the signs.

(a) LARGULGE:

Of fer and acceptance can be made in any
language understood by the witneaesesg thosc picsewt
at najlis. It should denote clearly the purnose,
""hether the offer and the acceptance is nade orally,
or through writing a letter, the language used
ghould show explicitly the intention to establish
rarriage relationship from the nonent of the
acceptance and should be pernanent for life of
either party unless necessity arises for
repudiation, The language should by no neans
imply nartiages at a future tinme or for a fixed
period or on the happening of gonething in future,
Tenporary narriage and narriage for nut'a
enjoynent are null and veid agreed by all Sunni
Schools, but valid to Shi'as.

(&) CONSENT:

The contract of marriage in Islanic Yaw is

casentinlly based on the consent of the eontracting

parties.
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There nust be a meeting of the nind = (consensus

ad iden).

Considered juristically, marriage under Islanic Law,

is a bilateral contract, as stated in the Holy Aqur'an,

"ind how could ye take it when you have gone
in unto each nther, and they h&¥e been tnken
fron you 2 solemn covenant,"(98)

The contract is based on the rnutual consent of the
eontracting parties possessing legnl capacity. The
presencc of sufficient witnesses is required by sone
jurists, for the wvalidity of the narriagec, the publiecity
of the marriage is also laudable.(9?) Islanic Taw
deserves the gratitude of hunanity for securing rights
to wonan in a sincerely hunman gpirit, which after
fourteen centuries, were incorporated in the convention
relating to the fornntion of narriage and adopted by the
United Nations - General Jassenbly on Decenber 14, 1961,
The subgtantive provisions are reproduced here below,
and should intercst those concerned with conparative

law and sociology.

4RTICLE I

No narriage ghall be legnlly entecred into without
the full and free consent of both parties, such consent
to be expressed by then in person after due publicity
and in the presence of the authority conmpetent to

g8, aur'an 4; 21

99. This is based on a DProphetic tradition related
by Aisha and Cited in Jani'al Tirnidhi 9:6.
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golemnise the narrisge nnd of witnegses as prescribhed

by Inw.

ARTICLE II

Stnte parties to the present conncetion shnuld
take legislative notion to gspecify a ninirurn age for
narriage. No narriage shall be legally entered into
by any person under this age, except where a comnpetent
authority has granted a dispensation as to nge for
gpecific rensons, in the interest of the intending

spOLlSES.

A1l narriages shall be registercd in an appropriate
official registry by the competent authority,(190)
Pron the legal point of view, narriage is esscntially
a contract and therefore governed by the rules of
ginple contract. In theory as well as in practice,
narriage nay be contracted at any tirme and in any place,
whether in a nosque, houge, office, ete., In Iaw, nor
religious cerenony is necessnry, nor the presence of
any officinl or religious celebrant. But in practice

socinl celebration, which vary in different areas and,

(e
gone religious features usually acconpany Islan‘Wedding.

100, 4s a result of verse 282, chapter 2, the Khaliph,
notably, Harun al-Rashid insisted on all
Muslins nnd non Musling to register their
Marriagzes before a Khadi (Judge).
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(¢) HHO CiN GIVE CONSERT

The congent nust be given by the parties thenselves

or an agent who cnn lawfully give consent or in the case

of n ninor by a guardian who is conpetent to bind the

ninor.

A wonan who is an adult and is of sound nind, nay

be nerried by virtue of her own consent although the

contract nay not have been nade or acceded to by her

guardian. Yo cne, not even the father has the right to

contract an adult sane wonan in narriage without her

pernission. The consent of the father of an adult wonan

cannot take the place of her own consent, If the consent

of bride is not fornally asked for before the cerenony,

the narringe would not be walid. Giving away in narriage

is not sufficient, it nust be proved that the wonan

herself consented to the narriage and there was perfornae-

nce of the cerenony. The Holy Trophet (%.1.7.) is

reported to have gaid:

"! previoug rarried woran shall not be rarried
till she gives consent nor a virgin be narried
till her consent is sought." In another
tradition He was reported to have said." A grown
up girl shall be asked pernission about herself,
If she is silent, it is her pernission; and if
gge declines, there shall be no conpulsion on

: i

Ton Abbas reported that the Messenger of Allah (3514) said

"\ previously narried wonan is nore a guardian
for hergelf than her guardians, and a virgin
gshould be asked pernission about herself; and
her pernission is her silence. In a narration,
He said, ")\ previously narried wonan having
consunnation has got greater right to herself
than her guardian, and a virgin shall be nsked
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of her consent; and her pernission is her
gilence."(101)

A contract of narringe nnde under conpulsion with
any intention of naking it, is valid, according to
Hanafi gchool, while in the other schools it is veoid.
Also according to the authors of Patawa-i-jAlangiri and
Radd=-ul-Makhtnr such narriages are valid. The Prophet
(3.4.7. )sreported to have said, “There are three things
which whether done in joke or earnest shall be
considered as serious and effectunl, one narringe; the

gecond divorce, and the third taking back."

3,7.2 ERCCLuiuaTION OF LaRRL.GL

Marringe by itself is a proclanation anong the
public, to the effect thnt two peregons have united
for procreation nnd legalising of children and that
others hnve got n0 right to interfere in the
conjugal relations of the narried couple. The
greater isg its publicity and proclnnation, the
greater is its nerit. If, however, there are no
proclanation and no witnesses, it is nothing dbut
gecret sexunl relations anounting to fornication,
even though there is nutunl consent. The Holy
nur'nn thercfore gayss "T'aking then in narriage,
nor fornicnting, nor taking then for paranours in

secret."(102)

101. Pazlul Fareen, Al Hndis , Vol,II, PN,647-48, Iahove,
102. nur'an 536,
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Tor the purpose of publicity it is reconnended by
Prophet (S.A.7.) after finnlizing the narriage contract
druns be henten or guns he fired in the air, or eries
of rejoicing be given. The difference between the Tawful
and Unlawful rclations i§ the publicity and declaration,
Valina (narriage feast) is also reconmended by the
Trophet (S.4.".) as it ig 2 sign of publicity and
declaration of the narrisge. The Trophet (3.1.7.) nnde
a "alina on each of the occasion of his rparriage. Once
he slaughtered a goat and on nnother occasgsion he nade a
feast with two “nuds" (handsful) of barley, to guide the
Muglins to act according to their finanecial nbility.(103)

The contract of narriage in Islaric Yaw nay be
surnarized thus: Marriage is ~ bilateral contrnet based
on the free consent of the two contracting parties. The
parents certainly aid by their counsel and their experie-
ence in searching or selecting the companion of life for
their child, yet it is the couple who have the 1nst say
in their natter. In this respect, there is no difference
hbetween nan and wonan in so far as the Iaw is concerned,
Illegal practices nay exist in varying degree fron place
to place nnd class to clazs; Dbut the Iaw does not

recognige the custong which contravenes its provisions.(104)

103. Sc1ih al Sukhari
104.  Hanidullah, Intrcduction of Islam, T. 165

— -
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C.EACITY O IML raRTILS:

\s 2 genernl rule, capncity to enter into n

valid contract of narriage rests on the sane basis

on the capacity to enter into any other civil

contracts. There are certain conditions which are

requigite for the validity of any civil contract

and are also capabale to the contract of narriage.

These ares

(2)

(v)

Abgence of Legnal Impedinents— The parties to

the contract nust not be barred fron entering
into such a contract by reasons of legal
inpedinent arising wither fron relationship

or other legal impedirments, Thug the parties
are disqunlified if they are related through
consanquinity, affinity or fosterage which are
pernanent inpediments. Also they have to be
free fron the temporary inpedirents, especcimlly
the man who is nostly affected by the prohibi-

tions.

Sanitys—  The parties to the contract nust
attain the age of discernnent and nust not be
persons of unsound nind (majnun) or (non
conposenentis). TRecause it is one of the
egsential features of a civil contract that

there nugst be a congengus of the nind and this
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cen only be achieved if the parties understand

what they are talking abOut‘u(105}

Majoritys-~ It is a further condition of
validity that the parties nust be adult and not
pinor., . ninor is not conpetent to enter into
contractual obligation., «n adult nale who is
of sound nind can contract a narriage according
to all gchoola of law, But with respect to

a fenale who is adult and of gound mind, there
is » difference of c¢pinions. According to
Hanafi Law, she is competent to enter into
narriage contract without the least inter-—
ference fron her guardian or any other

person, except where the hughand is not equal
to her, 3But according to laliki, Shafi'i,
Hanbali and Dauda al=3%ahiri she lacks the
capacity. She has to 4o it through her narriage
guardian. As ninor as not copmpetent to enter
into contractual obligations whether for hingeif
or on behalf of soneone else.. He is in Inw,

(Mahjur Alaihi) - interdicted.(106)

Generally
speaking, his contractual transactiong are

classified into three cateogries, viz;

105.
106,

Al--Dasugi Supra T. 230
Ibid,
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(i) contractual trangactions which are necessarily
advantegeous to hin are valid and enforceable,

such as contrac for necessifies or of pious

nature;

(ii) Contractual transactions which nay or nay not
necesgsarily be advantageous to hinm., Such
transactions are dependent on the consent of

his guardian.

Islanic Law, therefore, mnakes a digtinetion
between a contract of a ninor possessed of understanding,
and one nade by a child who does not posgess undergtand-
ing, A narriage contracted by a nminor who has not
arrived at the age of discretion, or who does not
possess understanding, or wiic cannct comprehend the
consequences of the act, is a nullity. If the ninor
is possegsed of understanding then a contrnct of narriage
entered into by her is dependent on the congent of her
guardian, according to Hanafi who allows a wonan to
enter into such a contract.(107) "hile under Maliki
and Shafi'i schools she is under the power of (Ijbar)

i.e., the power of her guardian who exercises that

power.

AB najority is attained on puberty, a wonan is

free to carry after attaining puberty, even though

107« Aneer 41i, Supra P. 27%.
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ghe is under 15 years. JAccording to Hanafi Law after
attaining puberty she can select a hushand

for herself without reference to the wishes of her
father or guardian, because no guardinn can force an
adult wonan whether virgin or not into narrisge. '"hile
under other schools she has to be represented by her
narriage guardian (wali). A contract of narriage nade
by a person of unsound nind or by one who has not
attained puberty is not wvalid, and the narriage of such

perscn can be contracted only by the guradians.

3-7.]-]- §_T]I'U1“T10NSS

The language used for offer and acceptance
while contracting narriage is normally simple and
concise., It is the words denoting a marringe
according to Iglarmic Iaw. By virtue of this,
the spouses have rights and obligations towards
each other, 1Inspite of that sonetime one party
or both include certain conditions in the
narriage contract. Thege conditions nust be
legal, rensonable and not opposed to the spirit
of Islarcic Law. The parties could nodify or
rescind these conditiong at anytine they like.

In cases where illegal and unreasonable conditions
are attached to a narriapg, it . will be
treated ns invalid.
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A1l jurists agree that contracts with illegal

stipulations soretine nay invclidate the contract.

The exanple of such contracts ares=

(1)
(i1)

(iid)

(iv)

A narriage for temporary period i.e., (nut'a)

Nikah al=Sigar i.e., exchange of gistersg
without paying sadag to each; naking each

one as dower for another.

Nikah al-Tahleel i.e., to narry a triply

divorced wonan on condition to make her lawful

for her forrmer husband who divorceg her three
tines., The Trophet (S.A.W.) is reported
to have said a parriage with such a stipulae
tion nakes the bride as a borrowed nale goat,
nay God curse hir =nd curse that forner
husband for whon such a wonan ig falsely

presuned to be lawful.(108)

The stipulation that the husband should

divorce hig exigting wife.

g0 all these contracts of marriages enunerated

above and alike are invalid because of the gtipulations,

and the contracts should be invalidated whether before

or after consunnation.

—————

- ——— e

108, Sahih al Bukhari.
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Stipulations which repeat or affirns the nornal
ingredients of a narriage contract such as that the
husband should nay the dowry or that he should naintain
the wife are valid. But stinulations contrary to the
nature and object of the contract such as there should
be no nutual rights of inheritance between the two
gpouses, or that the wife has to maintnin herglef, or
that the husbhand is t0 restrain f.rzom having sexual
intercourge with her such of thege gtipulations
invalidnte the narriage contract before consumnation,.
but after consunnation, the stipulation are to be
considered ng cancelled and the contract of the narringe
ghould stnnd valid. Stipulation which are not contrary
to the nature and object of the marringe such as not
to narry cnother wife, or not to tnke her out of her
fanily's house or out of her fanily's locality is valid,
but such stipulation is to be discouraged and they are
not liked. But once they are included in the narriage
contract and accepted, they are enforcenble in Iaw
according to Ahnnd Ibn Hanbnl, becnause he says thnt
such stipulation are of some benefits to the wife nnd
they are in order and should be fulfilled. He gaid
this is becnause of verse 1.5 "0 you who believe
fulfil all obligantions.™ He has also guoted 2 Trophet
tradition, s~ying "The best éntitled to fulfilnent of
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all conditionsg that you fulfil, are the conditions by
which sexual union is legalized."<199)  But the other
jurists disngreed with Ibn Hanbal, and quoted their
authority the Trophetic tradition, saying: ™Muslins
should conply with the conditions they have undertnken
unlegs the conditions turn the unlawful as lawful and
vice versa. .nd therefore, according to them such
conditions are void by thenselves but the contract

itself is valid,»(110)

All what is said under this heading 1o zubject %o
the approval of narriage guardian lknown as wali under
Islanic Iaw. Before discussion the age and consent of
the contracting parties under the English and custonary
law gystens, I would like to discuss the institution
of wali (marriage guardian) under Islanic Iaw that
gives us a chance of comparing the age, consent and
capacity of the contracting parties under the three
gystens of law and to see the role to be played by the
narriage guardian under Islanie Iaw and the effect of
giving consent or non giving consent of parents under

the Bngligh and Cugtonary systens of narriage.

109. Abdurrahrnan al=Jazuriyyi PFigh ala Madhahib
}§ a£p1_g Vol IV, T. 88, See also Dasugi Vol.

11C. Ibn Rushd, Bidayat al Ilujtohid, Veol.II, 7,59
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3.0 MARR1.GE CULRDLANSIIP

Wali fron the Arabic root word (wala) which
neans to be near, and waiiyya is to govern, to rule and
%0 protect some one who is unable to do so independentlys
In the nur'anic concept, wali gignifies protector,
benefactor, conpanion, friend and is applied also to near
relatives. 'When the tern wali is ugsed in nerriage it
neans the person who is authorized by law to make a valid
contract of marriage of a minor or person of unsound
nind, who lacks the capacity of entering into contractual

transaction.

Guardians therefore, nay be natural, legal or
contractual, It is natural when there is narental
relationghin between the guardian and hig ward; it is
contractual when the guardianship is by appointrent,
€.2.y the wnli (executor) appointed by the father, and

it is legal where the appointnent is by the court of law,

Marriage guardianship has been defined as "the
legal authority invested in a person who is fully
qualified and comnpetent to safeguard the interests and
rights of another who ig incapsble of doing so independ-
ently. It is the authority of a father or nearest

nale relatives over ninors, insane, or inexperienced
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persons who need protection and guardianship.(111)

3.8,1 GUARDLNSHI: OF MARRIAGE IN ISLSMIG LW

The purpose of legislating on the subject of
guardianship seen to cheeck the unlinited powers of
irresponsible fanily heads. The law as generally stated,
is that there can be no valid contract of narriage
without the guardian. Thig is following the authori-

tieg fron the Holy Qur'an and the traditions of the

Trophet (S.4.7.).

(a) ‘URIJ"IN:

(i) "™Marry (wali) those amonz you who are
single or the virtuous ones among your
slaves male or female, If they are
in poverty, God will give them means
out of Hig CGrace. TFor God encomppsses
all and lle knows all things,"(112)

(ii) "™hen you divorce women and they fulfil
the term of their idda don't (wnli)
prevent them from marrying their (new)
hugbands, when they have =greed among
themgelves according to what is
honourable, "(113)

(1iii) "....Nor marry your girls to unbelievers
until they believe..seesiisisa"(114)

111. OCOF, Shorter Ency. of Islam P, 447
112, Qur'an 24:32.
113, 7Qur'an 2:232
114. Qur'an 2:221
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(p)y ERCEHETIC TRADITICNS:

(1)

(11)

(111)

A'isha, releted that the Prophet (%.A.W.)
snid; "whoever mmongst women marrieg
without a marriage guardian, such a
marriage is batil (void) if the marringe
is consummnted she will be entitled to

a dower so as to legnlised the sexual
intercourse which had taken place between
them, If a marriage gunardian refuges to
act then the Muslim ruler (who normally
appoints a judge) is guardian of him who
(115)

lacks one,"

Abu Muga narrated that the Prophet (S.A.7.)
said: "There shall be nc velid marriage

without a ma‘r'riage guﬁl‘di?_n, n(116)

Abdullahi Tbn Baridah narrated on the
authority of his father that a young
woman came to the Prophet (3.A.77.) snd
gaid that, "my father has married me

to his nephew in order %o raise his
gtatus." The Prophet (S.4.7.), gave the
option of accepting or rejecting. She

then said, "I now approve the action

s m— e ——— -

—_——

115. Reported by Ahmed, .tbu Daud, Tirmi dhi & Ibn Majah
116. Repofted by Ahmed, Abu Daud and Ibn Majah,
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of my father but T want women to know that
fathers have no authority over their mattera."(117)

(iv) It is narrated by Ibn Abbas that the Prophet

(S.A.%,.) is reported to have said:

“The Thayyiba (Matron) is the better judge of
her own interest than her marriage guardian.,
But the virgin girl has to be consulted and
her silence signifies assent.," Reported in
3zhih Muslim, Abu Daud, Tirmidhi and Ibn
Yajah,

3,8.,2 VIBu3 OF DIVFORENT SCHOOLS:

According to all schools of jurisprudence, a
woman who is adult and of sound mind has the full
capacity to deal with her property and to enter into
any kind of contract either for herself, or as an agent
for somebody else without the least interference from
anybody, be it her father, guardian or hugband, 3But
They differed as to whether she has full capacity to
contract herself in marriage or to act for another in

his or her marriase.(118)

(a) According to Maliki, Shafi'i and Hanbali schools,
a woman can, by no means contract herself in
marriage to a man without the perticipation of her
marriage guardian neither is she competent to
contract her daughter nor ward, not to amct as a
matrimonial agent for anyone so as to enter into

a contract of marriage on behalf of her constituent.

117. TReported by Ibn Majah
118. TIbn Rush (Ridqyak-al—ﬂujtahid) Vol.II ¥Pr. 8-9,
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Because, they argued, the end proposed in rarriage is

the acquisition of thosc benefits which it produces

such as procreation, and if the performance of this

contract were in any respect committed to woman its

end might be defeated, they bheing of weak reason and

open to flattery and deceit...(119)

(b)

According to Hanafil schocl, every person who is
(3ui juris) whether male or female, naiden or
matron, is competent to enter into a marriage
contract on his or her behalf of on behalf of
another person. This school argued, especially
in the case of the adult woman, that in marrying,
the woman has performed an act affecting herself
only and to this, she is fully conpetent, if she
is sane, adult and capcble of distinguishing good
from evil and since in lew, she is capacitated

to nct for horagedf in nll metters of property,
likewise she can be allowed to choose a husband
for herg~if. But the gunrdian reserves the right
to dissolve the nmarriage on the ground of
irregularity, inadequacy of the dower or in the

case where the bride too is not equal to the woman
(Kafa'a).(120)

119.

120.

Al-¥aghinani, (Hedays) Tran. by Hamilton ¥, Delhi,
1979 T. 38.

Ton Abdin, Raddal Mukhtar Vo. IIT P.66 (Cairo).
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The guardian's intervention is required to
supplement the presurcd incapacity of the woman to
understand the nature of the contract, to 30tt1; the
terms and other natters of gimilar importance and
guard her against being misled by unscrupulous people,
or from marrying a person fmorally or socially not

equal %o her.

3,8,3 CONDITIONS OF MARRILGE GUARDIE

It is generally acccpted by all the majority of
jurists that marriage guardisnship is conmitted to
the agnatic relations of the ward but the Hanafi's

accept females and cognatea as well., Other conditions

include:

(a) TPreedon
(b) Adult. WHe nust not be a minor

(e) 8ane

suthority to contract others in narriage is
not vested in a slave, an infant, or a

lunatic, because such persons being considered
in Taw as incapable of acting for themselves,
are incompetent to exercise any authority

over others, Norever, +his authority is
established in guardians and others out of
tenderness to persons who fron their situations
require attention and care such as infants

and lunatics; but this would not be nanifested
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by conmitting the execution of narriage,
on their bYehalf, t~ pcrsona of the above

descriptiona.(121)

(d) Muslins:- A non-Muslin cannot be vested with
this authority with rcspect to 2 Muslin nale
or fenale. TFor the Qur'an sayss

"eeoodnd never will God grant to the

unbelievers a wey (to triunph) over the
believers."

But, there is an exception to this rule, that
in the case »f non-uslim ward her non-="uglin

father or guardian, provided that he follows
the ganc religion as that of his daughter,
is acceptable, because the warding of the
nur'an sayst-
"esessasdind a nan—mgslins mn¥ exercise
authority over non-=luslins. "{122)

(e) Males- .iccording to lMaliki, Shafi'i, Hanbali
and Dand al="nhiri, the rnrriasge guardisn rust
be a nale, for such an authcrity to contract
thengelves or others in narriagc is not vested
in ~ fenale. While according t» Hanafi school,
he allows both nale and fernale to contract

hingelf »r herself in narriage.

(£) ot Mahrin: - i.e, not engaged upon the ritual

practice of Hajj (pilgrinage) or Urra (Iesser

121, Al=Marginani (3upra) P. 38
122. Ibid.
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Hajj). This is in acccrdance with Maliki,
Shnfi'i and ¥anbali schonls of jurigprudence
wh~ held the view that such a person is
prchibitcd fronm either contracting narriage for
hinself or on behalf of sone one else. But

he is allowed under Hanafi achool.

CLiS3ES_OF iuRRIAGE GULRDIANS

¥arriage Guardians are of two types:

Those who may irpose their power regardless

of the ward's wishes, they are known as well
mujbir., These are normally the nearest

nale agnate reletives in whose cbsence a
comnunity official may assume the responsib-
ility. "Whether guardianship is considered

as a right conferred on or as duty assigned

to the suardian, the fact remaing that it is
ascribed by law and neither party can terminate
it unilaterally, so long as the condition

existence
calling for it's [/ is qualified,

Thise guardians (Wakils), who can only act

nas legal representatives (Wnkil) at the
naking of her narriage contract within the
linits of authority delegated to hin by the
ward; and these are known as walignot mujbir
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WALI MUJBIR

As to who is wali mujbir, different views

hawebeen expregsed by different schools of law.

(1)

Maliki Taw - According tc Maliki Law, it

ig the father or his executor who has the
power of ijbar. PYower of Ijbar under this
Law has been regtricted to the father only.
The executor appointed by the father would
also exercige the power. The appointrhent may
be by will or verbally authorising him to do
80. Such as where he gaid, "I authorised
you to marry my daughter D.to H., or %o

who 80 ever you wish." The executor cannot
impose his powers unless the father has
pointed out to him the husband and whether
the marriage may take place before or after
puberty. The father can not use his power

in giving cut his daughtcr to a man with
incurable diseasc such as leprosy, insanity,
impotence, enuct etc. But he has the right
to give her away to a man not equal to her,
to a blind or with less than the proper dower.,
Moreover the executor cannot give that

daughter in marriagc unless with mahr

123.

Al-a‘da‘vi VOI - 1 1 '] ? . 35 .
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Imam Maliki argued for this rule »f vesting the right

of Ijbar in the fathcr alorc that this is a power,

the exercise of which does not appertain to any of the
relatives except the fathcr; that the power over
freemen is established out cof necesgity; but in the
present instance no guch reccgsity exists as infants

are not subject to any canal appetitec. Yet it is vested
in the father on the authority of the secret texts
contrary to what analogy would suggest. The father's
father not being the same as the father is n~t to be

sncindod with Jie, /S124)

Afcenrrding to IMaliki the father or his executor
can exercise the power of Ijbar in the case of his
ninor daughters whether virgin or not, his adult virgin
danghters and his insane daughters even after giving
birth; he will alsc exercise his powers to marry his
young son, if there is some benefit in it. Therecfore,
the father under Maliki lLaw may imposc his power on

hig following daughtersg:

(a) His young virgin daughter
(b) His young daughter who hasg lost her virginity

(¢} His adult virgin daughter until she becnpe
(anisa)

(d) His adult thayyib daughter who lost her
virginity outside wedlock.

(e) His insane daughter whether adult or
young; and

(f) H¥His young s~n.

124. Al-Marghinani, Supra.
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In the case of his adult dauvghter who lngt her

virginity through a narriange even invalid his power

lapses.(125)

(i1} Hanafi Law = In Fanafi Taw, the power of
Ijbar can be exerciged ﬂnlnginor daunghtors
whe ther virgin or no%. "Wherc, therefore, s
virgin daughter has attained the age of
puberty the power of exercising the matrimconial
congtraint on her lapses. According to Hanafi
schonl, the power of Ijbar has been regtricted
to father and the agnatic relations in order
of pricrity. 411 guardians are pesscssed
cf the power nf Ijhar upan ninora; mninor
boy or a girl, whether the ninor girl is a
virgia or n~t. If the ninor hes been given
in perriage Hy a guardi~n who is not the
father aor the grandfathor, the ninor haeg
the opti~n, on attaining the age of puberty
of repudiating the marriage. Thiz is known
sa the doectrine of Fhiyar al-Ruwlugh{ ptinn
or puberty).(126) Ibn Abbag reported that
a virgin grown-up girl cane to the Prophet
(3. A. ™) and narrated that, "Her father
had given her ia marriage, which was

digliking to her. The Frophet (3.4.7%.) gave

25, Al~Dasuqi (Hashiyat at Dasugi), Vol.II T. 222-223
126. Wuhannad Ihn FParnmuz (Dureal-Huklkan) . 337



22%

her option." (Reported by Abu Daud) Rut this
tradition  sheows that even if the father gives
away his daughter in narrisge against her wigh, !
W&H@she is of age, the marrisge can be repudiated
if the girl so desires,4/50 in the case of minor
too, if, on coming of age, she finds the natch

ansuitable,  127)

However, her right of optinn
lapses by lapse of time, or by accepting the dower,

or if she had allowed the marriage to be consunnated.

(iii) shafi'i Taw - Shafi'i naintained that the

power of Tjbar nuat belong to the father and the
fother's father only, but not the executor or
other ggnate relations; boeauge the father's
father is n father in the absence of the father,
and that entrusting the power of c-ntracting
marriange t~ any 2ther than the two wonld be
oppresaive upon the child since it ig to be
supposed that no others are equally intercgted
in its welfare nr happincsas; on which principie
it is that the nore digtant kindred are not
antrusted with the property of infant,s natter
nf less inportance than their person.(188?
Shafi’'i restricts the right of ijbar in casc of
virgin davghters whesher adult or minors. He
extends the zright tc the nad dmughters, but nnt

non-virgin dauvghters even if they are ninors.

127, Mnhannad Ali (The rcligi-n of Islar, 1973,Lnhore
P. bhe2o. - .

128. Al-Marghinani(gedayn)Trans.Sy Hanilton, 1979,
¥, Delhi ©T. 3b.
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(iv)

N
Mo
=

Hanbali Law - The Hanbali's agree with the

Malikil in regtricting the wer of ijbar to
, : (129
the father alone. \1e2 ) Also the schonl

regtricts the power to be exercised on ninonrs

whe the g

virgin or nnt.

RIGHT OF IJBAR ENDS WITH TUBERTY

'he power which Islanic ILaw vests in Wali

Mujpir, whether he is the father, grandfather or

other wali's or imposing the status of narriage

on ninor children terninates practically with the

attainment of puberty.

™1}

fuberty is presuned on the completion of the

fifteenth year, according to nogt of the schools,

unless there is evidence to the contrary. As =n

general rule, however, a persnn who conpletes the

fifteenth year is considercd, without digtinction

of sex, to be adult and (sui juris) posscssed

of the capacity to enter into legal trangmections.

After the age of fifteen every contract of

narriage entered into on behalf of a minor boy

or a girl is dependent upon his or her consent;

and anong the Hanafi's and shi'ahs, children

of both sexes on attaining naturity are free to
contract marriages without the congent of their

guardians.

Tbn Abidin (Raddal Mukhtar), Cairo, 1966,
V'loI_[ “:o _60
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A1l the schoolg ~f jurisprudence agreed
upon the capacity of a nale child to contract
hinself in narriage after he has attained age of
puberty, but there exist considerable differences

of opinion as regards the capacity of fenale

children,

The Hanafi's and Shi'ah'so hnold that the
right of ijbar in the cmase of nales; as in that of
females continues until they have attained the age
of puberty. Maliki's and Shafi'is are of the
opinion that the exceptional right of ijbar,
in the case of fenales continues to enforce wntil
they are narried, and consequently, enancipated

fron paternal control.(1303

3.8.1 (iil) ABSENCE OF 1oLl MUJSIR

If the narriage of one 2f the above nentioned
daughters is conecluded by anyone other than the
father or his executor, it will be void, even if
the father aftcrwards agreed and even after giving
birth to children, according to Maliki Yaw. The
sane rule applies if the father was abgent in a
near place where it is possible to contect hir,
in ecndition that the father was naintaining his

daughter.(131) On the other hand under Hanafi Iaw

130. 2bdur Rahran, al-Jaziri (Pigh-ala-}Madhahib=al-arba'a),
Vol. IV, TIT. 26-27.

131. Areer Ali(Muhacnadan Iaw) V»1,II, Iahore, 1976
™., 210-211.
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if later on the father gnve his consent, the

narriage becones valid.

3.8.5  ¥al~ HOT MIJBIR

The wali nnt nujbir is the representative of the
wonan in naking her narrisge contract with her express
consent. Since this guardianship (wali) is connitted
to several personsg, there is bound to be a conflict in

the order of priority, This being the case, the schonlsg
have different views gtated below:

(i) Hanafi Law: It is stated that agnatic relations
take precedence over cf)gnatc't‘, and anong the

agnates the order of priority is as followss

(1) The wonan's scn and his descendsnts  even

if the son were a product of zina.

(ii) the father, and the father's father, how

high soevcr,.

(iii) TYbrothers gernane and consanguine and their
gons with the gernanes taking precedence

over the consanguines.

(iv) paternal uncle's gernane and consanguine
and their descendants, with the gernanes

taking precedence over the consanguine,

The sare rule applies to the corresponding fenalea

rclations and cognates exccpt that the nother of a bride
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takes precedence over her dqughter.(13?)

There g3 renoter narriage guardian gives a ward

in narriage it is suspended upon the approval of the

nearer narriage guardian, But if the nearer guardian

is absent snd it is not easy to connunieate with hin,

and it is feared that if his arrival were to be awaited,

the arrangerent will lapse, the renoter narriage guardian

will act, and his action will need no ratification by

the nearer guardian when he arrives.(133>

(ii)

Maliki Taw: In Maliki Taw the order of priority
agrees with that of Hanafi., That is in the
absence of wali nujbir, then the agnates in the
order nentioned under Hanafi school. Aeeording

Yo Ibn Rughd a Maliki jurist, he says Maliki
personally gives priority to the fathexr over the
gon. Also in the cese of the waladeal-zins,

(the illegitirnate s~on) his guardianship for the
narriage of the nother is only valid where the
hugband wag not the nother's partner in the illieit
gsex relations by which the son was begotten.

In the case of the father, he nust not only be

the natural father, but also legitinate father,
Thug if he was the rnatural father only his waliyat

is not ﬂCBCptable.(134)

132.
133.

134.

Adawi (al=Torghiyyi) Vel,II, T. 32
Abdur Rahran al=dazuriy, (Pigh-ala<Madhahib al arba‘sa)
"'rol. IV’ rr. 26-270 o

Ibid. TT, 40-41,
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(iii) shefi'i JYaws The rule of priority in this

gchonl is the sane ms the other two sehools
except that, he does no2t approve of the son and
his descendants as being wali (guardian)
ﬁriority to act as a guardian is go striet that
in no case can a rencter guardian participate

in a narriage when a nearer guardian is alive.
The Shafi'is observe that it is neecessary to
follow the order of priority, and the right

does not devolve tc the person next in the »rder,
unless the firgt person whose turn it was, weas
incapacitated through e.g., insanity, ninority,
difference of religion, or being engaged in the
rituals of pilgrinage; or beingilnterdicted
person otherwise the order nust be strietly
followed. Therefore, they argued, if the nemrer
guardian is abscnt to 2 far distant place which
would require another guardian to act, such
authority nugt devclve to the politieal ruler,
becauge this =authority is vested in the first
guardian as a positive right and eannnt be
annulled by the abgence of the party, as the law
does net adnit absence as destructive of right.
Hence if the absent guardian were to eontraet
the marriage of the rinor on the spot where

he ray, it is lawful, Moreover, a rclatinn

of nore distant degree is not vested with the

authority in the cxistence of a nearer relative,
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since the nore distant is precluded by the nanrer.tﬁas)

(iv) Hanbali XYaw: The Hanbali's agree with the
Shaf'is in so far as the rule of priority is
concerned, On the ~ther hand, they also agree
with Malikis that where the wali nunjbir refused
to give his ward in narriage for no just cause
the political ruler will step in and aet in
accordance to the interest of the ward.'(135)

It is worth-pentioning here that, Maliki,
Shafi'i and Hanbali schools, agree that, failing
. the natural guardians, that is the agnatic nale
relaticns of the ward, the guardisnship devnolves
on the political - ruler which nay well nean the
nadi (judge)s After hin then the reaponeibility
devolves anong the Muslin eornunity tc nct as

her narriage guardian,

.8.5 DIL LEGIL AS.ECT OF THE INSTITUIION QF
3 Y W et

In Northern States the people are predoninantly

Maglins and they follow the traditional Maliki Taw,
Throughout fhe Northern Jtates, a father is regarded as
entitled to coneclude narriage on behalf of his npinow

gons, or his virgin daughters of any age, at his

—— — T ———

135. S8ayyid Sabiq (Pi -nl—Sunnah) Vol. II, Beirut,
1973, TT. 134-

136. Abdur Rahnan al Jaz:rly, (Figh ala-Madhahib
al-ﬂ.l‘b& a) 1:01 . I‘J, J . 36 ™
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unilateral discretion. Although frequently the mother
on whom most of the work involved will fall. The pure

Maliki Taw, permits this right to the father alone

or his executor, unless the virgin daughter has been
expressly emancipated from tutalage, or has reached a
comparatively advanced age. No any other person
whether a brother, uncle or father's father has such
right in the absence of the father and who did not
appoint an executor, But in Potiskum in Borno 3tate,
at least, this right is regarded as passing to, e.g.
a brother, or uncle wherec the father is dead. &nd
although this is contrary to the‘pure Mnliki Inw,
except as the fathers executor (wasiyvi), it seems
probable that it would also, in prnctice, be recognised

clsewhere.,

In an unreported case decidal by the Upper Aren
Gourt Xano, whore the power of Ijbar was exercised by
the uncle of the girl i.e.,, the senior brother of her

father, the facts of the cnse are as followss

MAIRO BaBa NiSIDI VS. 4LHAJI.(137)

In this case, the plaintiff, Mairo Baba Nasidi
ig fourteen year old girl who is in form I W.T.Z.
Bajoga, Bauchi State, The senior brether of the girl's
father went to the Principal of the school and requcsted
for her transfer to Queen iminn College Kaduna. The

Principal agreed and caused a letter »f transfer to the

137, Sharia Iaw Reports, Centre for Islamic Iegal
Studies, Vol.I P. 38.
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uncle of the girl. Instead of the uncle to take her

to Queer ZAmina College,; he married her off in Tebruary
1982 to one Alhaji Sani a business men based in Tano,
whoge age nasabout seventy. Mairo did not want the
pmarriage as such she refused to go to Alhaji Sani's
house, instead she remained throughout with her nother.
There was no cohabitation since the marriage. The uncle

chained Mairo's hand and foot and beat her wup,

Mairc with the help of her mother took the nmatter
to court where she narrated the matter to the court,
The lower court upheld the marriage of Alhaji Sani, but
on appeal to Sharia Court of Appeal, Kano, it was held,
that the uncle was wrong. And then the husband, Alhaji

Sani, appeared before the court, and divorced the girl,

Yhatever ha#f been the merits for the doctrine

of ijbar in the past, certainly (¥ would not stand
the test of the modern age if applied to the presgent
day girls wherc there is freedom pf novencnt unlike

in the past where the girls were kept under the full
control of their parents. This is because girls of
nowadays arc allowed to obtain western education where
they meet their suitors either in schools, offices and
nther gneial places. And becauge of this the parents

usually consult their daughters before marriage.

In AMlhaji Isa Bida Vs, Baiwa, daughter of Alhaji
Isa Bida, Case NO. Sca/hwﬁ/bv/47/70.(133) "here Baiwa

735. Sharia Law Rgparts, Centre for Islamic‘IegEI !%udies,
Vols I P. 85,
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lodged a complaints to the Upper Area Court, Minna,.
on the ground that her father intended to give her
for marriage to the gon of his younger brother, later,
he dropped that idea and inforned her that He was
going for Hajj (Pilgrimage). He then authoriscd her

(Baiwa) to bring somebady elece for narriage of her

own cholce,

On this occasiocn, she saw Mamman'and fell in love
with hin, proposing to nparry hin, For thisg, ghe
inforned her father who, at first agreed with the
choice, But later on, he objected to the nagtter and
asked her to bring another nan., The g£irl had already
nade up her nind to narry Mannan, but her father changed
his nind and abjecteé?her choice to marry Mannan,

Baiwn was nature and so she was in need of getting
narried, but her father refusecd to wed her +tn the nan
of her cwn chnice; while at the beginning he wns the

one who authorised her to dbring anyone of her ehoice.

~In itg invegtigation the court found that flhnji
Isa had actually authorised his daughter to bring
any nan of her choice and that he would give her in
narriage to the person., This is because Balwa's
nother, Hajiya Gogo refused to allow him to give Baiwa
in narriage to Dan'Iya the son of his younger hrother.
Alhaji stated that in his investigation he discovered
that Manman, his ncther and his brother were all

auffering fron leprogy and that was why he refused to
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wed her to Mannan., The court sunrmoned Mannan, his
nother and his brother to appear before it, where they
were cxanincd and were found healthy and free fron
leprosy, The examination took place before the court
and in the presence of Alhaji Isa. The court informed
him that Mamman was free from the disease of lsproay
and therefore he had no valid reason why he would not
allow Mamman to marry hig daughter. Alhaji insisted
that as long as the daughter belongs to him, he woulad
not congent to Mamman to marry her, 'butf‘f:;s daughter
could propose another husband. The daughter stated
that, since her father authorised her to bring her

own choice, which she did, and since the person of
her own choice was physically well, she therefore loved

nobody to marry, other than Mamman,

The court passcd its judgorment ordering Alhajil
Isa to wed Baiwa to Mamnman., The court stated that
since he authorised his daughter to bring the nan of
her choice, and since the man is found to be free fron
leprosy, contrary to his allegation, he hasl no valid

reason to objeet to her choice.

ilhaji Isa was not satisfied with the decision
of the court (UAC) and appcaled to Shari’a Court of
Appeal, Snkoto on the ground that, his daughter was a
girl who had no marriage experience and that he was

her father, (VWali nujbir).
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The court held ag follcwa:

1. We have gecn in hlhaji Isn's statement_given.at
the U.A.C., that he admitted that he hingelf
pernitted his daughter Baiwa who is a girl without
narriage experience to bring any "ne of her choice
g0 that he will wed her to him and that she brought
Mennan., Thig statemnent of Alhaji Isa anhunt to
his giving his nature daughter the capaeity o
conclude her narriage and al;owed her tn nanage
her affairs, she ghould not be narried except to
someéne of her own choice. Her father had no
right t0 force her to narry sonebody else. This
isgue is contained in Jawahir ul-lkhlil, a
commentary on Mukhtasar Volume I, Pnage 280.
Therefrore, if a father considercshis dauvghter nature
enocugh t2 nanage her affairsg and allowed her to
find a husband for hergelf, his power of Ijbar

is gzid t9 be tronsferrcd t~ the girl.

3,9 ESSET 141 ELEULRTS OF CUSTOLLLAY LLW WalR1LGE

The essential requirenents of a valid custonary
law narriage reflect the Africaﬁ conception of narrisge
ag not just a union between a nan and a wonan, but as
an alliance between twn families, effected through the
uninn of the sgpouses. The passage of tine hag not
changed this conception., This, has been reaffirned

(139)

in a Ghananian casc Yactey Ve. Guayc where 0llenu

139. 1(1961) G.T..R, 573 at 579; Jec also, Recareat
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J. restated that, "Wow one peculisr characteristie

of our systen of narriage which distinguishes it from
the gyaten of marriage in Burope =and other places is
that it is not just & uwnion of ‘this man' and '+thig

wontiai':

"It is a union of the family of 'this man' and

the family of 'this woman!i®

The characterization of custopary marriagé as
an alliahce between the two families of the spouses is
accepted by almost all writers.(14o) However, Allotd
hag expregsed the view that alliance™ nay not be the
corrcect word in this conteXi since the two familiesg
have very little contact except when a dlvoree is in

question.(141)

The congiderable role of the family
nay be explained by the fact that the proposed union
will affect not 2nily the gpouses directly concerned
_ but nlso their regpective fanilies; +they have a duty

A7
andéintorest to ensure that the narriage takes place

- in the most favourable condition. The predominant

- role of the family which if manifest in the naking of
an engagenent, is further evident in the making of the
narriasge itself which will be discussed under the

following henadings ‘capacity, consent and dowry (142)

140. E.G. EKasunu and Salacuse P, 73; 0Obi, 156
141. ZEsgays in AMrican Taw P, 229
142.  Dowery is treated as a separate chapter.
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In Indonesia and Malaysin, they adopted Shafi®i
schocl, that the guardian shewnld conclude the contract

after the consent of the bride.

3.9.1  CiBACITY - he parties to a custonary law
pust possess the capacity under the Law to marry
each other. Mogt gystems of customary Law in
Nigeria do not prescribe any age for fhe 3olooni-
zation of Custonary Law Marriage. Traditionally
parcnta of n fconle child can always pronise a
grown up hen thet their daughter would narry hin
ny hig infant son., This promise nay take place
when the girl is still in utern, but nn wvalid
narrisage under custonary law can take place until
the parties have attainf%ubarty. The failure of
the law to prescribe v nininur age For the
éustﬁﬂqry rarriage has tr a large extent cncouraged

a high incidence of child narriage withs

A1l its attendance evils. Although = boy

and girl are biologically capable of living
together as husband and wife once they have
attain the age of puberty; socicty with the
help of nodern scicnces is coning to realirze
that child bearing and fanilinl resgpongibilities
at guch an age roy net be advantageous,

with this fact and cthers in min%, atternpts have
' -0 peg
been nade in gone parts cf the country, /the nininun

age for custonary law narriages by legislation
government
In 1956 the former Eastern Nigerian/passed
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the A4w of Marriable Age<43) soctinn 3(1) of the
law provides that, "4 narriage between or in respect
of persons cither ~»f who is under the ~ge of sixteen
ghall be vpid®. There are alago other declaration in
gone parts of forner Northern Nigeria established a
cininupe age of marringe, but they arc approxinately
the sarc as the nornal age of gixteen puberty,

The following ages for girls have beén preseribed for
the respective arcas: Biu Mative jAuthority in Borno

atate fourtocen years;(144)

(145)

Idona in WBonue State,

twelve years: Tiv als~ in Benue Stnté, age of

puberty;<146}

and Borgu in ¥Ywara State, thirteen year's.
In Borgu and Idoma a penalty has been provided for who
ever respectively whether he ig the father »r guardian
of the child he will pay o fins of B10C or inprisonnent
for 6 nonths or both. In “egtern Nigeria, the only
legiglation as t0 age is thad contained in Secticn 7

of the Marringe ndoptive Bye-Lawa of 1958, that the
ecourt should take into crnsideration on e petiticn for
divorece the fact that the parties ﬁ@re betr-thed undex

narriageable AEC .

143, M0,22 of 1956, Soc alsn Cap. 6 of TLaws of
Tastern Nigeria, 1963. -

1440 N.;’L.II.I‘T. 9 ntf 1964.
145. N.A.T.N. 63 of 1959

146, Y.4.L.M. 149 of 1955
|



238

Capacity to nharry concerns not only with the ngee
of the contracting parties, bul alsn their capacity 4o
inter-narry. UMnst custonary Iaws in Nigeria have rules
prohibiting narriages between certain persons. In
principle, ore cannot narry either within his pateraasl
or naternal line. Thus, there is a prohibition »f
narriage hetween brother and sister, parcnt and ehild,
uncle and niece, aunt and nephew and sone ecages cven
cougins are prchibited fronm inter marrying.(147) It
nay be said here that, the ain of custornary narriage
being the creaticn of.an adliance between two fanilies,
a parriage between relatives would defeat the object,
This rolce of cxogany which enjoins persons to scek their
spoueses outgide their own fanily groups, is nccepted
by nost of the tribes of Wigerin, though with varying
degrees of prchibitions. The raticnale for the rule
nay be the fear »f comnitting incest by narrying a

blood—relation.(14g>

3.9.2  CONSENT

Traditionally in nost areas the conscent of the
intended spouses was not noeessary to egtablish a valid
marriage undcr cugtonary law. Marriages were, and in
sore cases still are, contracted by the parents without

consulting their children (both rnales and fenales),

147. T™ig is 37 with Idors, Tive, Bachana ele.

148. Most of these prrhibited degrecs of relationship
ig the gane with the prohibitisns under Islanic Law.
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In nost cases such forced narriages never last _
especially nowadays when nost of the girls becane educated.
Tn view of thisa, according to the regearch c¢onducted on
this, the rule appears to have under gone nodification

in nany parts of Wigeria. An investigation of Tbo and
Igbirra cugtonary laws indicated that at present valid
custonary narriage cannot take place without the consent

(149)

of the intended spouses. But it is not clear as
to where a girl is forced into narriage without her
consent can be interpreted by courts to rean detaining
her againgt her will which is perishsble under Secticn
and of penal code and crininal code Act respectively.
But atill degpite this fact we nay find in =sone other
area forced marrisges are still prevailing.(150) In
the areas where it 1s still considercd as disobedience
to refuge to comply with the decision of the elders and

parents ccncecrning marriage natters.

Generally, in the nodern trend it is for the
parties to agree in advance between thenselves to nesrry
each other before comnunicating it to their ﬁarents who
do not usually object. In some areas it has been clearly

indicated in their declaratinns that no wonsn shall he

i " — " e g, A A Sy e s TS

T M

149, NSalacuse also in his book, 4 Selective Jurvey of
Vigerian Panily Law, 19€5.

150, TWolewa in Totiskun (Borno 3tate) and Tachama in
in Gongola State; Nupe in Niger State; Ogori
in Fwara State.



240

rarried unless she consent to the narringe.(151)

Traditionally, in the olden days, and still to
gone extent today, parents of the intended spouseg
played a doninant if not an all powerful role in the
narriage of their children (both sons and daughters).
Marriage generally is regarded as an allignce between
fanilies and as such their consent is necessary and in
gone cages nandatory for the celebration of a valid
custonary narriage. In discussion parental consent
today, a distinction has to be nade between a parental
consent needed for a boy and a parental consent needed
for a girl to contract a valid parriage under custonary
law. As a general rule, for a girl, parental consent is
egsential to her first marriage, and no valid narriage
can cone into existence without it, even where she has
attain the age of puberty, or where she is over the age

of twenty-one and therefore capable of contracting a

narriage under the narriage \ct without parental consent.
The resscns for this rule nay be that without the
congsent of the father or guardian of the girl, the
bride~price cannnt be properly paid and the formal
giving a way in narriage is the responsibility of the
father or the guardian. On the other hand an adult

gon nay contract a valid narriage without the consent of

his parents.

- ———— v ——— -

151. Biu N.4. Declaration Sec. I (B); Borgu Declaration
sec. 2(1) (b) Tive Meclaration Sec. 2(b); Borgu
Declaration Sec. 2(1)(b).
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His responsgibility is only to inform then, if they
refuse to approve he can g0 shead and contract the

narriage.

Az a pracfical ratter, nowadays because of the
influence of estern education and lack of parental
conbrol over their daughters which lead to soecinl
ningling between boys and girls, parents are beconing
rnore willing to allow their daughter 8" choice rather
than forcingfhem in narriage which nay result in having

4hem running away with the n€n of 4her choice.(152)
Infact in certnin areas, there is a growing up in the
.idéas that parents ought not to withhnld their consent
mnreasonably, In sone cases fanily renbers or village
glders will intervene where the father refuse to give
higs cnngsent and narry her to the man of her choice.
The declarations of custanary law of nmarriage in Riu,
Idena, Tiv s and Borgu provide for parental congent on
the first marriage of a girl.(153) In the case of a
second or subseguent narriages the father or guardian

need to be inforned only after the arrangenrent between
the intended spouscs havgiigmpleted. The father or
guardian can raise an objection to the narriage in this
case only where the husband refuses to pay the bride-price

denanded; or where he nay have conmitted adultry with

. T i

192. According to TBachana Cugtomary—Law Marriage.

153, Biu Declaration 3ec.1(c) and 23 Idona Declaration

' Sec.2(1) and 3; Tiv Declaration Sec.2(ec); Borgu
Declaration Sec.2(1) and 3. 16 ¥.R,I.7. 456 of
1958, _

—ny
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a wife of some relation of the prospective bride*(154}

In some gtates like Iagos, Oyo, Ogun, Ondo, and
Rendel states where the Marriage, Divorce and fCustody
of Children Adoptive By-Taws of 1958(155> are in force,
it is possible for a girl to marry without the parental

congent; for Jection 5 of the 3y-ILaws provides:

"then any parent or guardian of a bride refuges
his or her consent to a marriage or rfuses to
accept his or her own ghare of the dowry, the
the bride if she is eighteen yvears of age or
above, and the bridegroom jointly may institute
legal proceedings in a competent court against
the parent or guardian to show cauge why she or
he should refuse consent or to accept his or her
ghare of the dowry; and if the court is of the
opinien that no sufficient cause has been shown,
it shall order that the marriage may proceed
without the consent of such parent."

9imilarly, customary law narriages of Rirom in
Tlateau State and Igbirra in Fwara State scem to have
been modified to allow a judiecial intervention in the
case where a parent of a party to the marriage refuse
to give his consent. Under these two systems, the
matter of the refusal may be reported to a cugtomary or
an area court of competent jurisdiction. Although the
judges interviewed on this issue, indicated that they
have never had such case, but they confirmed that the

provigion is there. They have also confirmed to méfk%f

that there are no instances where parents refused

154. W.R.I.¥. 456 of 1958.

155. Gap. 115, 1958 Tawg of the Tederation of Nigeria
and T.agos.,
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their consent, but traditionally it is a shameful act
on the part of the girl to talie her parent to court for

refusing to 21llow her to marry the man of her choice.

3,10  SLADVIGHL NaRiI4Gh (ieilileGy UROLR SAGLISL Law)s

In addition to Islanic and Customary marriages,
a person desiring to marry in Migeria has a third
possibility. Yarriage Under the lMarriage Act.
This form of marriage is by no menans the most popular
in ™igeria; it clearly comes after Islamic and
~Tugtomary marringes. However, it is of great importance
since it is the form of marrisge preferred by some of
the Yigerian elite. It is sometimes usual for the
parties to add elements of African Custom to this
received form of marriage as a concession to the
demands of parents and other relatives still adhering

to traditional practices.

The I"'arriage Act, which was cnacted in 1958 a
Federal Statute on family law having application
throughout Yigeria brought to FMigeria the Inglish type
of marriage to enable those Vigerians who had been
converted to Turopean ways of life and to Chrigtianity
to have their marriages legalised in a way other than
prescribed by Nigerinn tradition. The underlying
assumption was, of course, the inferiority of traditional
marriage and the needs for its rcplacement by a system

ingpired by Turopean Law.
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The Christian churches objected teo several features of
traditionnl marriage and desired, as the Act later
permitted, to have marriages celebrated according to
christian rites. It is important to emphasize that

the Act has not had, for MNVigeria as a whole, a signifieant
impact, Indeed, in the Northern areas of the country,

little seems to have been henrd of the legislation.,

» 40,4  PEELIMINARILS TO MARRIAGL UNDER QM3 4CT

Tarriage under the Act may be ecither by a Registrar's
Certificate issucd after due noticc and publication or

licence
by a specia%égranted by a 3tate Governor.

(n) Registrar's Certificate:

“here two persons wish to marry under
the authority of Rezistrar's fCertificate, one
of then nust g ve notice to the Registrar of
the district in which the marringes is to talke
placc by filling the prescribed forms.(156)

On reccipt of the notice, the registrar nust
enter it in the marriage notice book and

affix a copy of the notiece on the outer door

of his office or public notice on the outer door
of his office or public notice bonrd of the
registrar's office, and kecp it there until

he grant hig certificate or until three months

have expired.

- e ——— & ——————— -

e — ——

156, Sec.7 and & of Marriage ‘et and Porn \ first—schcdule

where the applicant is anilliternte the form is in
Porn B first Schedule
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The Registrar nay grant his certificate after the
expiration of twenty-one dnys but before the expiration

of three months, provided he is satisficd by affidavit
that:

(i) One of the parties has been resident within
the district for at least fiftecn days

previous to the issue of the certificate;

(ii) that the partics (not being widowed) are at
least twenty—one years old or if either of
them is a minor, that the necessary consgent
has been obtained in writing and attached to

the affidavit;

(iii) that there is no inpediment of kindred or
affinity or any other lawful hindrance to the

proposed narriage;

(iv) that neither of the parties to the intended
rarriage is already narried by customary law

to a third party.(157)

(b) Spcecial Ticence:

The Govcrianor of a State may grant a special
licence for a proposed narriage iff:bnaidera it
proper, on his being satisfied by affidavit that
there is no lawful impediment to the proposed

— - — R e e e

157. Scetion 11(1) of the Marriage ict.
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narrisge, and that the neceasary consent, if any, hag

been obtained., The speecial licence dispenges with the

giving of notice and the issue of the certificate of the

(158)

registrar. The special licence will authorize the

celebration of a marriage between the parties by a

registrar or a recognized minister of a religious

denompination or body.

2,12,2 Rablbalil CONSLLT oND WiRRLLGL oGL:

(1) CONSENT OF PRLITS:

Section 3 (1) (4) of the Matrimepial
Caungea Degree provideg that the voluntary consent
of the contracting parties is essentianl in a
statutory narriage;f{eabsenteof which renders the
agreenent null and void. The Registrar to whom
the parties have given the notice of their intention
to marry must be satisfied that each of the
contracting parties is twenty—one years or abhove
or if he or she is under that age, has obtained the
written consent of the father. 3But if the father
is dead or of unsound nind or abgent fron
Nigeria, the mother nay give the neecessary consent.
Where both pnr‘ent:aazedead or are of unsound .
mind or absent fron Vigeria, the guardian of the

ninor can give the conaent.(159}

159.

o — T ———— e e W

Section 18 of the Marriage .ct.
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statutory definition of marriagenble age, reference
has to be nadc to Bnglish Connon Iaw rule on the
subject, The I1aw provide that n valid narriage
nay be contracted if the parties nttnin the age

of puberty-fourteen years in the case of boys

and twelve in the case of gir1$£162)

3.10,3 Se¥Eel:

\ny peraon whoge consent is regquired for narriage,
or who knows of any just causc why a2 narringe should not
take place, nay register his objection by entering a
caveat against the issue of a registrars licence., The
person objecting rust before the issue of licence write
the word "Torbidden™ opposite the entry of the notice
.n the narriage notice book and ndd thereto his nane,
nddress and grounds for objeccting. Once this is done
the registrar nay refusc to issue his certificate until

the cavent is renoved.(163)

The registrar is required in that case, to refer
the natter to n judge of the High Court of State. If
he cornes to the conclusion that no legal grnund has been
disclosed in the caveat, he renowves the caveat without
calling the parties. If, on the other hqndﬁr;s a lcgnl
ground, he cnan sumrmon the pnarties and the caveator.

The caventor nust then show cnusc why a narriage certif-

icate should not be igssucd., The judge deals sunnarily

— —

162. rgbo V. Udo  {1947) 18 r.I.R. 152
163, POPPSI V. Rarrod (1954) 1T & J. 4y 69 TR 344
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with the case subject to a right of aprenl to the

suprene court.(164)

J 2 1 0 2 Ll. C_F-JLL-J RalnT IGH 01.'1 E.)R&{ lalGI;l :

A narringc undcr the Act nay be celebrated either
in a place of worsghip or at a narriage rezgistry or in

a place specified in a Governor's Iicence,

(1) haBR1.GE IN . LICLNCLD FL.CL OF #ORSHID:

A narriage nay be celebrated in a
licenced place of worship by a recognised ninister
of the church, denonination, or body to which it
belongs and in aceordance with the rite and usages
of narriage of the chu:rch.“ﬁs3 The narriage nust
be cclebrated between the hours of 8.a.m. and 6.p.n,
in the presence of at lenst two witnesses, in
addition to the officinting ninister. After the
cerenony, a2 narriage certificate nust be signed in
duplicate by the officiating ninister, the pnrties
and two or nore witnecss to the narriage One fertifi-
cate is given to the couple and the ~ther is sent
to the registrar of narriages in the digtrict

where the parriage is te take place.(166)

The parties nay be rarried by a

registrar Sf narriazcs. The registrar ask€ then
164. section 124 (1) -
165. Section 15
166. Section 21.
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whether they have cone before hir for the purpose

of being rmarried by hin. On obtaining an alternative
answer, he pronounces then narried, inforning

then that their narriage nay be dissolved only by

a court of Law; that if either of then contract
another narriage during the subsistance of the
present narringe would anount to conritting an
offence of bigany and would be liable to punishnent.
The cerenony at the registry nust take place

between the hours of 10.a.n. and 4.n.n.(167)

Wwith open doors and in the presence of two witnesses,
begide the registrar. The narriage certificate

nust be signed in duplicate by the registrar, the
couple nand the witnesses; n copy is given to the

parties and another is kKept by the regiatrar.(158)

3.10.5 PROCY OF ...ARI.LGL:

In this part of the chapter; it is intended to

discuss witnesses to narriage contract. .11 the three

systens of rarriage under discussion agree that narriage

is a sinple contract like any other civil contracts.
And, as o contract, there is n provisiontgequiring
witnesses; before whon the contract will/concluded.
Under both Islacic and statutory narriages, witnesgses

Adreessential to the validity of the narriage. But

——— — v~ ———— ——

1€7. Seetian 26,
168, Section 27.
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unlike the other systens of narriage in the custonary
law narriage, it is very difficult to say that witnesses
iveessentinl, This is because in the forrer two gystens
there is what is known as offer and aceccptance either
between the parties thenselves or their representatives.
"hat is neant by 'offer' and acceptance here is verbal
offer and acceptance which cannct be found in the
custonary Iaw narriage. People who are present at the
tine when this verbal offer and acceptance is nade

would be regarded as witnesses to the narriage and they
can be called upon to core and testify to the proof of
existencc of the narriage between the parties when ever

the need arises.

On the other hand, the celebratirn of narriage under

cugtonary law is entirely organized nnd superviged by

the fanilies of_?gf apouses. These cerenonies vary

fron one ethﬁiéZ&)ihe other. It used t» take a long

ine before n custorary rarringe t» conplete its

cerenony. Because of its lengthynature, it is very
difficult to say 2t what point in the cerenony do the
partics becore rarried. And it is becnause of this one

would not say whether there is or no need to have

witnesses at a particular point of the cerenony.

As an illustration of the lengtly nature of a
custorary narringe the following account of the Bachann
(Gengoln) narriage cerenony is offered. 4 prospective

husband under Bachana custonary Iaw narriage has to give
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the following seriecs of paynents before a narringe is

accepted as legnl and legitinate.

(1)

(ii)

(i11)

(iv)

ta kul kware (1it. noney for hearing the
nonth). The essence of this payrent ie to show
an appreciation for the girls granting the

Nig—tufe (the representative of the husband),

tasu gyelto (Money for the ring). By the
paynent of this noney the engagenent has been

conpleted. This is sonewhat like IEnglish
'engagenent ring'.

ta Xuzoto (Money for nat) this sun of noney is
to be used in buying 2 white nat and other

bedding.

ta dn 3nto ¥a nuwoto or Sheda hato kqﬂgungo

This is the noney to be paid to father (Bato)
and nother Yuwoto). After this last payrent,
then the pnynent of bride-price would core and
complete the cerenony. This is called $a_dun ha
nenning the settlenent of the last paynent.
fter this the wonan would be taken to her
husbands house. Ais can be seen in this case

the cerenony is very lengthy and invelves a
varicty of acts and paynents. Any one of which
is egsential to the validity of the narriage.

S0, if one would ask, nt what point of payrent
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can wec say that the parties arc mqrricd.(169)

It is now clear from the above that the Custonary
Iaw narringe does not require witnesses as one of
its essentials of validity of a narriage. Although

goretires courts are trying teo infer that in proving

the existence or non-existence of a cugtonary narriage,

the people who took part in the narriage nay be
as
called upon, the proof of the legality of the

\ —
narriage. In ‘depecju V. Sdereti,(1?o‘ nuashief
Idun C€.J. (as he then was) Said:

»T would herc stress that it is very immortant
that Vative Custonary Marriage should be properly
proved whcn it beccones an issue in any case,

The best proof nust conre fron a pergon who
witnessed the narriage cerenony or took part in
it or fron the parent of the wonan to whon dowry
was paid or who gavetheworan away for narriage.™

On the other hnnd, under English Statutory Marriage,
when the partics to an intended narriange satisfy the
required conditions, a certificate by the Registrar or
a gpeecinl licence by the Governor is lssued authorising

the celebration of the narriage in one of the two ways.

(1) Marriage in a licensed place of worship or
(2) In a Registrar's Office.
Under both cases, the narriage is essentially narringe

Ter verba de Prasenti, that is =a declaration by the

parties in the presence of at least two witnesses, that

—_— — e -

169. Section 28.

170. Genegally, Jec. Kasunu and Salacuse (Supra)
P. 1.
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they accept each other as husband and wife. So the
requirenent of having two witncsscs under Islnrdic Iaw
is ag the snrne asg two witncgses under the Statutory
narriage. The two narriages shares this question of

two witnesses in ecomnnn,

As we have seen above, there is no princinle clthew
of Iglanic or custonary law of narriage that requires
the reccording of the two marriages. Jttenpts are now
being nade to introduce a systen of a registration after
the celebration of the parringes. In the forner Bastern

FMigeria, the Local Governnent Law(171)

@Authorised Tocal
Authorities to make By-Laws for the registration of
Custonary Iaw narringes within their jurisdiction.

In the forrer 7ostcrn Wigeria including Iagos and Mid-West;
the applicahle Iaw is the Registration of Marriages

(172)

Adortive By--iaws 195€, and in the forrer “oarthern

Nigerin, the Vative juthority Iaw (173)

Authorised
Native ‘uthorities to provide for the registration of
narringes within their arens of jurisdiction., Sone of
the By-Laws nnde in this regpect prescribe sanctions

for non registration,(174) But the unfortunate

————

171. (1961) W.I'.I.R., 173 at 175
172,
173.
174.
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gituation about this is that non of the By~Iaws is
effective in thcir arens. 32re of the By-Laws 40 not
nake: it connrulsary to register the narriages, or even
where the conpulsion is existing the authorities in
question are not willing to enforce it. Generally one
nay review the whole thing as o2nly a nethod designed for
the Mative juthorities to collect revenues, 1In other
words, the purpose of the registration is nore of revenue

generation rnther than the wuestion of proof of narriage.

In conclusion, attenpt has been nnde to show that
the three operative instituticns of narriage in Nigeria

have certain things in connong-

(1) 411 the systens agree that narriage is a civil

contract like nny other c¢ivil contracts.

(2) The systers nlso share sone of the essential
elenents for its validity. Tor instaniﬁ_we nay
gec thnt in the Islanic nnd Itatutory systens
of narriage , there is this requirenent of
verbal offer and accertnnce whether hetween
the parties thenselves or their respecctive
representatives. A4l1though under custonary Iaw
systen of narriage there is no such verbnl offer
and acceptance but the offer and acceptance is

there implied through their respective

cugtong and usages.
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(3) On the question of witnesses, the Islanie and
Statutory systems of narriages clearly indicated
the requirement of at lenst the presence of twn
witnesses at the tine of contrneting the narringes.
On the other hand, in nost of the Custonary
pnarriages studied, there isg one thing in conron
arong theﬁtgknt is giving narriage feast
according to their custon, which is equivalent
to (walinan) ~nd (marriage party) in Islanic and
Statutory narriages. These are t» publicise that
two people have been joined together as husband
and wife, This may be viewed as evidence of the
narriange contract or cercnony witnessed by the
people whe nttended the femsst and who nay bhe
called upon to establish pronf »f the rarringe,
otherwise there is no ny other way as
to strictly prove the existence of s
custornry Iaw narriage, In thc casc of Statutory
rarriage there is a coppulsory nnd reliable systen
of registration which constitutes evidence of any
narriage. Therefore, it is hoped that an
efficient nnd conpulscry systen for registration
of custonary law narriages will eventually be
devisged.

LM;
Under Islanic‘however, beside the requirerent

of witnesses either at the tine »f the contract or

after the crntract before consunnatinn, narringe feast
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(walina) ie reccrmended by the Prophet (3.4.7.) for the
occasion,; as it is a =i 2f publicity and declaratinn
of the narriage. The Prophet (3..4.7.) on the occasion
of the nmarriage »f his daughter Tatina to Ali Bin ibi
Talib stressed this point saying: "vh-ever is rarried
tn a new wife, he has to give feast (walina." Majority
of Muglin jurists h»nld that it is Sunnah, while a few
hold that it is Mustahab (connendable), and a few others
hold it to be wajib (obligntory). Thias feast should he
invariably be given by the husband as is scen in the

traditions.



Chapter Four

SADAQ (DOWRY) CR BRIDE-PRICE AS ONE QF THE MOST
RDISTINCTIV: FLATURE OF NIGERIAN MARRIAGE

In the preceeding chapter, essentials of the marriage
contract were ex.lained. Among these essentials were
the parties to the marrisge contract (i.e the spcyses)
and the conditions governing their rights to enter into
the contrasct of the marriage (i.e to be free from any legsl
impediment)., The formula , (i.e the offer and the acceptence)
together with the riphts and duties of Weli (i.e marriage
guardian) was also (iscussed and the witnesses to the
actual teking nlace of the marriage. Under Islamic Law
once these essentisls sre sstisfied, the parties to the
contract bec-ne hustasnd and wife, Each of them will then
have rights and obligations towards the other. Over and
above that, the Almighty God has certain rights upon both
of them., But under customary marriage, the essentials
will not be comnlete and the parties may not be regarded as
married without the payment of bride-price, The absence
of non payment of dowry (Sadag) under Islamic Law will not
affect the validity of the merriasge comtract but it does
under Customary Law which regards the payment of dowry as

pert of the essentials of the contract.

Though it may be said that the institution of

dowry (sadaq) or bride-price, which in one form or the
other is characteristic of marriages in a2 great majority

of Nigerian tribes, is not a peculiarly Nigerian instituticng



- 268G a

it is indeed a feature of the social system of the people

of the world in renersl.

First&bthis chapter, will discuss the institution
of dowry (sadaqg) which under Islamic Law, is both the rights

of Almighty God ss well as the wife and the rules governing
its pasyment, eligibil}tyhsnd the refund of it in certain
cases, Secondly,-tgg;gll discuss the institution of
bride-price as one of tle essential elements of a marriage
contract under Customary Law. Sadag or bride-price is a
distinctive feature of the Islamic and Customsry Law
marriages only, as such institution cannot be found under
English or Statutory marriases, The English dowry, and

the French dowry are widely used as equivalent to bride-price,
but with little recard for their proper meaning, The dowry
according to English marrisge is the property brought by the
wife (or possibly given) to the husband; while in the cases
of Islamic and Customary marriage it is property given to the

wife or her fauily by the husband or his family.,

It is also periinatt under this chapter to discuss
the rights and obligstions binding the spouses by virtue of
their having gone through the formal requirements of a

valid merrisge sn¢ are now united by the marital tie,

Much considerstion is given to the guestion of the

terms to be used to denote that transfer of property by or
on behalf of the liride groom to the woman or her parents

which is generally en essential part of the procedure for
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the formation of a marrisge in Nigeria, The only

term used in I&lamic law is sadaq, though some people
call it mahar, but arain this is a Hebrew word referring
to the transfer of the property from the men to the

woman or her family. But the term under customary

law has so many weanin s, as there are many ethnic groups
in Nigeris who give dowry diverge interpretations,
Similary, the terms like marriage-cattle, marriage-wealth
or bride-wealth or »gs ecme other people call it marriage
consideration is .?ozpplicable to other tribes whose
custom is diff-rent from the other. The conclusion

here drawn is that any term which mey be used will be a
mere 1 bel rather than any accurate description and

that, on the whole, it is best to sdhere to the 0ld -
established term 'tride-price', with caution to the
effect that it is to be interpreted in 2 neutral sense
i.e as conveying: no su ;estion that a mercenary element
of sale and purchase is necessarily inherent in the

transaction.

4.1 Sadag (Dowry) Under Islamic Law

In order to constitute a valid marriage, Islamic
Law requires that the husband should donete to the
wife a legal property capeble of constituting a valid
transaction and which would be for the exclusive use of
the wife. The »nrincirle of dowry is not peculiar to

Islamic Law. It originated in the ancient times. Two



- 261 -

basic types of dowry have been practised. The first

type 1s that which is paid v the groom or his family to
the bride or bher f..ily, It normally consists of money,
property or animnsls, It may also sometime consists of
services rendered by the proom to the family of the

bride. Further, & wife could have been acquired by
means of exchonge when a man agreed to exchange his
daughter or ward ior another’s. The second basic type of
dowry is that whicii is render-d by the bride or her family
to the groom or hisg family. This was conmon in some

ancient societics and is still so in some modern ones,

The fact that maryiage hss been for so long
accompanied by o “bride price" or "groom price" is
interesting. The origin of the bride price, sccording
to a contemporary snthropologist,

mist be sousght in a family set up in which

a young girl was sn cconomic ascset for her
fatherts family, The departure of the girl
from her own fauwily was an economic 3gass, and
this was compensated by the bride price, " From
the point of view of the bride groom's family,
the acquisition of a wife meant the addifion
of a pair of working hands in exchsnge ot the
amount paid over tc the bride's femily.t

Beside this economnic factor, there is also a procreative

one, which is not eutirely free from economlc considerarious,.

A S AL M A TS L Ay s

1. Patai ilaphacly Sex & Family in the Bible and the
Middle FEagt, New York, 1984  p.5b
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The bride price is likely to be stipulated in a patrillineal
system where a new union “holds out the promise of
increasing the num!'er znd strength of the bride grooms
family..." No couperable advantage occurs to the mother's
family, The fatier not only loses a daughter but also
all her future proreny, He should therefore, receive
some material compensation for his losses. Sometimes
the payment of a large !ride price may be the expression of
the love of the bride rroom for his bride."2

There are situaticns where the bride's family pays
a marriage portion to the groom or his family. This is
common in monogamous societies, where the sex ratio is
low, where a lar~e number of {emales never marry, and,
finally, where married women lead an indolent life, In
such societies, t v warriage portion frequently became a
purchase sum by which a father buys a hushand for his
daughter.3 This is truve of modern as well as ancient
societies. So.e of the rules governing the dowry in the

ancient times ar: "ricfly discussed here:

ta) The Jewish Law: In the Jewish Law, it was
necessary to specify the totsl debt prior to the
contract of warrisge, any marriage contracted
without a consideration is invalid.lh

2. Patai Supra, p.57

3. Wesmark A.A, (Ihe History of Human Marriage) New
York, 5 edition, 1922, p.183

4. Ameer Ali, (iuhsumsden Law) V6l.II, p.391, Lahore 1973
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(b) [The Hebrew Law: Among the Hebrews, the dower
settled on Unc wife was never made over to her for
her exclusive use and enjoyment; she scquire, in
fact, no ri "t over it until the marriage was
dissolved, either by the death of the husband or
by divorce, in which case the dower was made over
to her in order to enjoy or to dispose of, according
to her own desire.5

(¢c) The Roman Law: The mahar of the Islsmic system
is similar in all its legal incidents to the donation
proper nupitias of the Romans, It is settlement in
favour of the wife, made prior to the completion of
the marriage contract in consideration of marriasge.
But there is still this essential difference between
the Roman donatio propter nupitiss and the mahar of
Islamic Law, that is the former 1s purely voluntary
on the pert of the husbasnd, while the latter is
absolutely obligatory.

(d) Pre-Islamic Arsbia:- In pre-Islamic Arabia, dower
which was cnlled mahar was paid by the husband to
the wife's father or any marriage guardian in
consideraticn of the marriage contract and only when
a mshar has 'een paid difd a proper legel relationship
arise, A marriage without a mahar was regerded ss
shameful and looked upon a2s concubinnage, At that
time, the bride received nothing from the dower,

But this does not m=an that she was totally excluded
from receivine anything from the bridegroom in
consideratinn of the marriage. In fact, what was
given at the betrothzl cslled sadaq was given to
her because by the cct of the betrothal they have
become fricals and she was a sadigat to him.6

Concept of Doucr

The concept of cdowry under Islamic Law differs in
two important featurcs from the rules of dower under
the Hebrew Law, In the first place Islamic Law does

not consider marriasge without s dower as invalid, unless

-

5. Ameer Ali, 3urra, p.3N

6. Gibb and Kramers, (Shorter Encyclopedia of Islam)
pp.314-315 London 1967




it was made a term in the contract that, there should be

no payment of dowry in vhich ca2se the contresct is invalid
according to sow outhorities and others said an illegal
term which does not destroy the object of the contract
can only be expun ed and the contract is left unaffected,
in which case, the¢ law presumes that the proper dower,
mahar almithli, is payable.7 Secondly, Islamic Law
recognises that the wife acquires 2n immediste right over
the dower, or that pprtion of it which is "exible" in its

nature,

The term "dower' or'"dowry" in Arabic differs with
dowry in the English term of it., The term mahar in
Arabic means the property which is due from the husband
to the wife in considerstion of the marriage, while the
English meaning of dowry which is probably the same with
that of Athenians and the howmzns snd the French dot, is
the property thce womon brings with her to the husbend's

house, which is snsloxous to the jshaz in Islamic Law,

1.2 Definition:

Mahar under Islomic Law signifies the property due
to the wife from the husband as an obligation imposed
on him as a mark of respect to the wife, This is made

abundantly clear by the author of Hedaya when he says:

- —

i Ibn. Abdin (gfcﬂnl Mukhtar) Vol,IIT1 p.137
Cairo 1966
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gayment of dowry is enjoined by the law
mere °s a token of respect for its object
(the wouwzn), wherefore the mention of it is
not sbsolutely essential to the validity of

a8 marri-re; and for the same reason, marriage
is also v 1id, although the man were to engsge
in the corntr:ct on the specigl condition that
there shonld be no dower.

Baillie:
«ee the property which is incumbent on a
husband, either by reason of its being named
in the coniract of marrisge, or by virtue
of the conlract itself. Dower is not the
exchange or consideration given bv the man
to the woman for entering into the contract;
but 2n 2ff=ect to the contract imposed by the
law on the husband as a token of respect for
its su'.ject, the woman,

Mahmood J,

defines dowver as follows: "dower, under
Muhamitadan Law, 3s a sum of money or other

property 'r-nrised by the husband to be paid

or deliver d to the wife in consideration

of the ma riare, and even where no dower

is expressly fixed or mentioned at the

marrisze ¢ remony, the Law confers the right

of doer upon the wife,8

Islan nakes nrovisions that it is obligatory on
the husban? to give to the wife upon marriage the dowry as
has been agra:c¢ uprcn before or at the time of concludiing
the contract of narriage, or, ifit has not been fixed,
the parties chouvld fix it later on, after the marriago
contract, A stipulation on the part of the wife before
marriage to abandon all her rights to dower is invalid and
in operative under Islamic Law, and should such a stipuletion

have been entered into, the wife would, nevertheless, be

- —

8. Abdilkadir V, Salima, (1886), 8 A1l 149
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entitled to the proper dower (mahar sl-mithli), But

on the other ~and, she can, if she chooses after marriage,
discharge the husband from his 1liability for the dower-
debt, or return to him anything she may have received from

him in satisfaction of his liability.

Islam insists that dower should be paid to the
wife herself, 2nd macde it to be her exclusive property,
and no other nerson has any right of claim in it,
Whatever she gives out from it must be with her eonsent,
The requirem:nts of the mahar for the woman is in the
nature of a pift for which reason the Qur'an calls it
(nihla), or present, This gift was required of the man
to enable her to buy some funiture (jshaza)with which
she would come to the husband'd house, The Qur'aen,

therefore enjoins bridal gift for a legal marriasge;

And give women their dowries as a free gift;
but if they, of their own good pleasure, remit
any part of it to you, take it and enjoy it
with ri;ht good cheer.9

It is clear from this verse that the mghar should
be a free and voluntary gift unaccompanied by any
consideration, It is also inferred that she can, of
her own volition, after property in the mahar has been
vested in her, without any duress or deceit, give the
whole or any part of ittihe the husband or any other
person, But where a woman gives it out of gimidity, or
fear or deciet, it is not lawful to accent it, The Gu'ran

thus says:-

s - -sd 4-4
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But if you decide to take wife in place of another

even if you have given the former a whole treasure
for dower, take not the least bit out of it back;
would you take it by slander and a manifest wrong?
And how could you take it when you have gone in
unto each other and they have taken from you a
solemn covenent,10

And yet ancther verse, reads:
And lawful for you all women besides these, provided
that you seek them with your property, taking them
in marrisrce not commiting fornication, Seeing that
you derive benefit from them, give them their dowers
(at least) as prescribed; but if after a dower is

prescribed you agree mutually (to vary it), there is
no blame on you as Cod is ALL knowing ALL wise,11

In the case of s Muslim marrying a Christian or a
Jewish woman {(ahlal Kitab), the Qur'anic injunction on

the question of dowry is:

("Lawful u.to you in marriage) Are (not only)
chaste women who are believers, but chaste women
among the people of the Book revealed before your
time, when you give them their due dowers, and
desire chastify, not lewdness, nor secret in
trigues,.1?

Islam is not e:xclusive, Social intercourse, including
inter-marriage, is permitted with the people of the boolk,
A Muslim man wmay marry a woman from their ranks on the
same terms as he would marry a Muslim womanj; i.,e he must
give her an economic and moral status, and must not be
actuated merely by motives of lust or physical desire,

A Muslim woman on the other hand is prohibited to marry

a non-Muslim man, because her Muslim status would bhe

affected; the wife ordinarily takes the naticnality as

10, Qur'an L:20-21
1. Qur'an b:2)
12. Qur'an 5:6
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status given by her husband's law, A non=Muslim woman
marrying a Muslim man would be expected eventually to
accept Islam, Any man or woman or any race or faith,
may, on accepting Islam, freely marry any Muslim woman

or man, provided it be from motives of purity and chastity

and not of léwdness.

Although dower is essential and is a condition, but
is not necessary to he mentioned in the marriage contract,
In the meantime that contract will be void if it includes
a stipulation that there will be no payment of dower,

But 1f the parties just refrein from mentioning anything
about sadaq thicre will be no harm, This sort of contrsct
is known as “Niksh al-Ta weed", on which the Qur'an says:
"There is no blame on you if you divorce women before

you have touched them, or appointed for them a dower.~13
There are numerous traditions of the Prophet (SAW)
concerning the necessity of the payment of dower and all

Muslim jurists have agreed that marrisge without sadaq

is unlawful.

Le3 Nature of Sadag

Dower is anslogous to a sale price, that is ot
comprises the same fundamental conditions as those attaehed
to a sale, “hen 2 woman marries, she sells a part of her
person, As in ony other bargain and sale, only useful
and ritually clean objects may be given in dower e.z the

article must be pure, useful, capable of delivery, capable

i3, Qur'an 2:23
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of ascertainment; neither may it consists of winee (even
in case of the bride being a dhimiyyash); nor of a run-away
slave; nor of fruits liasble to perish; etc, A dower
may consists of money, camels, etc, or a certain piece
of land, or buildings, but not the trees on a certain
plece of land, even though described, If the woman be
acoustomed to a sedentary life the dower may properly
consists of furniture of medium quality, such as is common
among women of hcr position, but if she be a nomad, the

dower ought be camels, sheep , etc, of medium quality,

With rerard to the goods consisting the dower,
which are subsequently found to be bad or defective, the
wife has the option whether to keep them as they are, or
to return them and claim the equivalent value, or to
demand that they shall be replaced by other goods of the

same kind.,

Dower, payable to a wife is in the nature of an
unsecured debt, The wife stands in respect of her
dower in the scme position as any other unsecured creditors
and she can obtain a decree against the asset of the
husband like any other creditors, But it has no pricrity
over mortgapge delts, Islamic Law under schools of
Jjurisprudence, recogniscs what is known as the widow's
lien for unnaid dowver, If a widow obtains possession of
the property of lier husband she is entitled to retain it,
The heirs or croeditors cannot dispossess her till her

dower is satisfied,
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The Islomic concept of dower has no reference, the

price that under some system of law was paid to the
father or guerdirn of the bride when she was given in
marriage, On the other hand, it is considered a2 debt
with considerotion (for submission of her person by the
wife), The result is that dower is purely in the nature
of a marriace settlement and is for consideration, The

best genersal observation on this point is that given by

Lord Parker of Wadding in Hamira Bibi v, Zubaida Bibi.1u

Dower is an essential incident under the Muslim Law
to the status of merrisge; +to such an extent this
is so that when it is unspecified at the time the
marriage is contracted, the Law declares that it
must be adjourned on definite principles, Regarded
as a consicderation for the marriage, it is, in
theory, payable before consummation, but the Law
allows its division into two parts, one of which is
called “prompt", paysble before the wife can be
called upon to enter the conjugal domicile; the
other "deferred", payable on the dissolution of the
contract by the death of either of the parties or

by divorce., But the dower ranks as a debt, and

the wife is entitled, along with the other creditors,
to have it satisfied on the death of the husband

out of his estate, Her right, however, is no
great:r thrn that of any other unsecured creditors,,.

The nature of the right of sadaq to the women is in the
fomof contract by the husband and as such has preference
to requests and inheritance, Mahmood J. in Abdulkadir
Ve Salima15 observes that;

Under Islomic Law the right of cohabitation comes
into existence a2t the seme time and by reason of

the scme incident of Law as the right of dower,
Thus the latter mey modify and affect the former
cannot be doubted; how it affects and modifies
it, is the main subject of this reference, Dower,
under the Muhammaden Law, is a sum of money or
other property promised by the husband to be paid

14, 21916) 43 I,A. 294
15, (1886) ¢ All 149
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or deliver:d to the wife in considerstion of the
marrisge, and even where dower is not expressly
fixed or mentioned at the marriasge ceremony, the
law confers the rieht of dower upon the wife as n
necessary c¢ff ct of marriasge...

L.y Object of Sadng

Islam insists that dower should be paid to the
wife herself, unlike under other legal systems where the
dower should be pnid to the father or guardisn of the wife,
It sought to moke dower into a real settlement in favour
of the wife, a provision for the rainy day, and soci=1lly,
it becomes on effective check on the capricious or
arbituary exercise by the husband of his almost unlimited
power of divorce, Thus, a husband thinks twice before
divorcing his wife when he knows that upon divorece, the

whole of the dower would be payable immediately,

L8 Classificztion of Sadag

According to Islamic Law, sadag is payable whether
it has been fixed and agreed upon or not, or even where
the contract hrszgz%ered into with a clear condition that
there sha?ld be no payment of dower, Because of this,
dower hasj%e divided into two kinds, Viz, specified

(Mutajjal) or unspecified (Muwsjjal)

(i) Specific Dower (Mshr-al-Musamma): This is the

dower expressly agreed upcn by the parties before

or at the time of concluding the marriage or after
the marriage contract. If the groom is minor his
father or gusrdian may settle the amount of the dover

on behalf of the minor, and the minor becomes binding
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by the_contr.ct, Where the amount has been specified,
the husbzand will be compelled to pay the whole of it
however excessive it may seem to the court having regard

to the husband's me~ns,

(11) DMoximum snd Minimum Amount of Dower

P

Generally speaking, the Law does not fix any limit
to the maximuu smount of dower that is payable to the
bride, becruse peorle differ in their finencial cirecums--
tences and meons, and each locality has its own custom
and usages, It is therefore left to each individual to
give what he is capable of giving as the dower eocmmensurcte
to his means :nd social steatus. None of the texts has
prescribed the amount payable as dower except that they
all insist thet it should be something of legal value (mal).
Anything over or sanything which may be reduced into
possession, either at present or in future, Anythinz in
fact which comes within the meaning of mal, and has a legal

value, may be a subject matter of mshar,

Manafi'a, (profits accruing from land, investment
business, industry), and debts owing to the husband from
other people are propertv subjects of dower, But if a
freeman were to marry on the stipulation that he would
render his own services to his wife in lieu of dower,
although the nsr isge would be valid, the woman would be
entitled to 'or s~daq al-mithli, (proper) dower.16 ut if

something is essigned by way of dower which is not in

existence at ihe time, either substantially, or as a

16, Alamgiri, (rstawsi Alemgiri), Vol. P. 2%
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creation of the Law, such assignment is not valid, 30,
also where the thing assigned is prohibited by Law, e.z
Pig, wine or other illegal objects, An iron of ring,

a measure of dates, or servieces such as the husband to
teach the wife some verses from the Holy Qur'an were
considered by the Froghet (SAW) as adequate dower, so also

other Jjurist agreed on this,

However, the panafi and the Maliki schools fixed ten
dirham and three dirhams respectively as the minimum amount
of dower, It has been suggested that, three dirhams was
the dower wnich the Arab husbands, prior to Islam, used to
give their wives as dower besides flocks of sheep etdé,

It is also the lower amount (nasah), for the theft of whiech

the penalty of omputation was inflicted,

The other Sunni 2p»igts and Shi'ite Law, fixed no
minimum of sadoq, they said, therz is not limit either to
the meximupm or minimum of dower, it being a matter of
contract betwcen husbend and wife; so long os the article
given or assigned by way of dower possesses any definite
value, the assignment is considered valid, They relied

on the prohetic trnditons smong which are:

A hedith narrated by Amr Ibn Rabia suggested that
a2 woman morri.d fur o dower of o pair of shoes, wherc upon
the Prophet (SAY) nsked her whether she hog agreed to tcke
the pair of the shoes »s her dower, and she answercd in the

affirmative, ond thc Prophet approved it.17

™ et =
17. ol-Bukhori, (Zahih 21 Bukhari), Vol,VII, p.16
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In another tradition reported by Sahl bin Sa'ad thnt
a woman ccme to the Prophet (SAW) and said; '0 lMessenger
of Allsh! I offer myself to you", She then kept stonding
fortlang time., A mon got up and said; "O Messenger of
Allah!, if you h=ve no desire for her, marry her to mc."
The Praophet ~sked; "Have you got with you enything which
we mey give to her os sadaq?". The man saidy; "I hrove got
nothing but this trouser of mine", The Prophet snid;
"Seek, though it be a ring of iron", Then senrched but
did find nothing, The Prophet asked; "Have you ony
portion of the Our'ocn with you?" "Yes" said he, "Such
and such a v.rse," +the Prophet ssid; "I give her in merrisge

to you for w-ht is with you from the Qur‘hn“.18

Anas reportcd thet Abu Talhah married Ummu Suleimnn
and the dower b»etween them wos Islam, Ummu Sulaimon
accepted Islon befurc Abu Tzlhoh who afterwards sought her

in marringe, ~nd she said:

By God, v~u are not the type of person whose offer
should bu rejected, but you are an unbeliever -nd

I am & Muslim, It is not lawful for me to marry
you; but if ycu accept Islam that would be my dower
and I would not demand anything else from you,19

So he acceptcd Islom ond merried her, Narrated by Nosa'i,
All jurist agree thot there is no limit to meximum s~daq,
because of the f:1lowing Qur'anic verse reads: "Even 1f
you have given » wh-le trecsure for d-wer toke not thc

least of it bﬁckuozo

“ & ;.?1 - gukhrri, (Supra), 16
“2. zZovid Snbig, (Figha al Sunna), Beirut, Vol,II, p.156
20, wur'an L3290




- 275 =

However thoe question of accepting services as sadag is
disputable, fecording to Maliki it is reprehensible, and
gome nf his jurists allew it, and Shafi's agreed with them,
Abu Hanifa r. ccted it and followed by o Moliki Jurists
Ibn Gasin, It wrs orgued, the fact, that, the Pruphet
(SAW) allowe? the teaching of the Qur'on as mshar, wos
peculiar to him 2lcne, and it does nnt mean o principle
to be follrmed,?i The other reason for the digpute is
the wording of the Qur'sn that: "I intend to wed one of
these my daughters to you, on condition that you serve me

for eight yeﬂrs..."ez

By this verse, services for eight
years by the husbond was zccepted in lieu of the dower,
This verse rolaoted something which happenéd before the
advent of Islom, So the reason for the dispute of the
Jurists wns whether Muslims were bound by the Laws prior

to the advent of Islam or not,

(1ii) Unepeeifiod Dower - Mahor Al-Mithli

The obligoti-n tn pay sadaq is a legal responsibility
on the port of the husbsand and is not dependent upon ony
contract between the parties, Once, there is a marringe,
then there is o dower for the wife, In cases wherse dowry
has not been fixed cither before or at the time of the
contract, or ofter the contract, it is fixed with referenee
to the socinl position of her father's family oand her own
personal quolificatinns, The social pngitisn »f the

husband ond his mesns are of little account, This should

21, Zargeni, (Sicrh al Zergoni) Vol.11, D.129
22, Qurton L:20 - :
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be done by taking into counsiderati-n the amount of dower
paid to her sisters sand paternal sunts. The author f
Hedeya says,

In reguloting the proper dower of a woman,

attention must be paid to herequal with the

woman from whose dower the value is to be taken,
in point of age, besuty, fortune, understanding
and virtue, btéccuse it varies according to any

differenc: in 21l these circumstonces; =nd in
like monner it differs according to place of
residencce or time,23
Islam therefrre safeguards the rights of a wife and
attempts to ensurc her an economic status consonant with

her own social standing,

.6 Payment of Dower on the Basis of time

On the brsis of time »f payment also dowry has
been divided into twe. Specified dower and unspecified
dower, Specified dower may agoin be divided into two
(1) prompt (mu'zjjol) ond (ii) deferred (muwnjjel).
This classificrti'n is rccording to the time when payment

has to be made,

(1) Pr mpt D-wer (Mu'ajjal)

The word! mu'ajjnl, technically menns that which
has been hastened >r given 2 priority in peint of time®
Prompt dower is ncrmally payable immediately afiter the
marriage, if “cmanded by the wife, The wife can refuse
consummaotion -f the marriage until the prompt dower is
peid. In this cnse she does not loose her right cf

maintenance on the ground of discobedience, The prompt

. ——

23. Hamilton Lﬁydﬂqu Trans, p.53, 1979 New Delhi
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dower is usu~lly cne half of the stipulated sadaq, but

could be morc or less.

1.7 (ii) Deffercd Dower (Muwajjal)

The word muvnjjorl, technically means to defer "or
delay "; ond this is the other porticn of the dower which
is deferrvd to 2 later date, usually to the diss2lution of
the marriagc by either party. If she is divorced, the
husband is lieble t» pay the whele deferred dower, and if
she dies before him, then the deferred dower is payable
to her heirs, and if it is the husband who died first, the
deferred dower must be paid out of his estate she stonds

on the some froting with sny other unsecured creditars,

(iii) Entitlement of Dower

Wherc th: dower has been specified before or at the
time of the merricge contraoct and the contract itself is
valid, the dower becomes due on the following circumstrnces,

(a) Whole Fixed Szing:

The wife is entitled to the whole sadaq under three

instances.

(i) Consummaticn: According to all sohools of law,
once o consummotion has taken place, the wife becomes
entitled to the whole fixed sadaq even if later on the
marriage, is invalideted, Mesliki, Shafi'i, Shia ond
Dauda nl-Zchiri schools made it 2 condition that
consumm~ti-n mean actual sexual intefcourse.2l

The Qur'san s ys:

But if you cdecide to take one wife in place of another
even if you have given the later a treasure for dower,
take not the least of it back; would you toke it by

————

2. Ibn Rush?, (Bicay-t ~1 Mujt-hid), Vol.II p,.22
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slander and a manifest wrong? And how could you
take it when you have gone in unto each other and
they have taken from you a solemn covenant.25

Malikil added that the mere stay of the wife in the husband's

house for about 2 year even without sexual intefeourse would

entitle her to her full fixed dower.26

(1i) Death of Either Party: By the death of either
arty Beiore consummation, the wife becomes entitled
o her full dower, This 1s agreed upon by all the

Muslim jurists, If the husband dies first she will

be entitled to that out of his estate and if it is

the woman who dies first it has to be paid to her
heﬁra including the husband if she is a Muslim.27

ifi) Volid Retirement: The views of Hanafi and

agbali‘jﬂFTEfg'Tﬁ'tﬁﬁf, where the husband retires
a valid retirement with the wife, she becomes entitled

to her full fixed dower.28

This is where the spouses secluded themselves in o
place wnere they may have the chanee to have sexucl
Intercourse provided on that oceassion there is no
legnl, mornl or physical obstacle to prevent them
from hoving seX e,g neither of them is observing
the obligatory fasting; nor is either or them
incaprcitated through illness which would prevent
actual penctration, nor is there with them 2 third
party. This is the view of ‘the orthodox ¢rliphs,
and s5 ~lso th: vicw of Zeid bin Abi Auf, that,
where the spouses have closedthe door and lowered
down their gsrments, the mshr becomes due, because,
by that, s'.c 'ns surrendered herself, thercby
performing her own part of the contract and would
therefore be entitled to compensation,

Disagreeing with the Hanafis snd Hambalis, Maliki,
Shafi'i and Zshiri, argued thest, the whole mahr does
not become due except by sexual intercourse, However,
it is th. view of Maliki that, where there is cohobi-
tation 2nd a2 long duration of such valid retiremont
the mahr Tecomes due even if no sexual intercourse

has token place, It is also the view of Mnliki thaot

a marriosge should not be consummated unless part cof
dower orsat least, the minimum of one quarter (i) of
the stipulanted dower is paid, But the wife has the

26, M,T. El-im~iri; (Personnl Status in Islomic Law) p.36
27. Ibn Rushd supra, P.20
28, Ibn Abdin supra, p.120
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right to wave this, This is in the c¢~se where
no poyment of dower is made at the time of the
contract.29

(b) Half of Stipul~ted Dower

By the outhority of the Qur'san, an unconsumm~tcd
morriage terminoted by divorce, where the dower wns fixed
at the formati-n c¢f the contract, the wife is entitled to
the half of what has been stipulated, The relevoent
verse of th« Holy Qur'en on this issue is verse 237
chapter 2 rcand ns follows: "And if you divoree then
before econsummaotion give them half of their fixed dowry,
unless they remit it, or (the mons hald) is remitted by

him in whese honds is the merrisge tie®,

From this verse, it is clear thet, the law declares
that is such = case hnlf of the fixed dower shall be paid
to the wife, But it is open to the woman to remit the
half whiechge is entitled to deduct 2nd thus pay the

whole,

(c¢) Non-Entitlement t-~ her Fixed Sadag
The wifc will not be entitled to snything of her

A
i}pulated dower on the following occasicnsg

(i) If th: marriage contract hes been repudinted
befere congummation either because the contract was
invalidnted because of one reason or the other, or
because °f o defect in the bride which amounts to
repudiation, But if the invalidction took place
after consvmmation, she is entitled in lieu of thet
bthe whole fixed dower, This is becruse of the

’Ashal 21 Madarik  Vol,II, pp.111-112
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following trodition; "A'isha reported that the
Prophet %SAW) said, a woman should not be married
without the consent of her guardian, If she is
married (without his consent), the contract is void,
But if consummation has taken place, she is entitled
to the specified dower, 30

(ii) If before consummation she kills herself or
her husbsnd, she will not be entitled to anything
or her fixed sadaq according to Maliki, Shafi'i
and Hambgli schools. But in the view of Hanaofi
school, she will be entitled to her full fixed
sadaq. The Hanafi school makes no difference
between the natural death and the death caused

by the wife,

(i1ii) If before consummation she aspostates, But

if the apostation took place after the consummatiom,
she is entitled to her full stipulated dower,.31

Unspecificd Dowry

Where the dowry hes not been specified either before

or at their tiue of the marriage contract, the payment of

the dowry whickh iz cbhligatory, the controct may either be

a nikan-al-tnfweced, or a marriocge entered into with the

condition that dowry should not be paid,

(1) HNikoh ol Tofwid: A contract of marrisge which
has been entered Into and no dower has been spefified
at' the time of the contract called Niksh al-Tafwid
marriage is by proxy. This is approved by the Jjurists
on the authority of the Holy Qur'an, There is no
blame on you if you divorce women before consummation
or the fixation of their dower, but bestow on them (2
suitable gift). The wealthy according to his means,

A gift of » recasonable amount is due from those who
wish to do (sic) right thing.32

In case of Niksh-al-tafwid, she will not be entitled
any of sodng if the husband dies before consummation,
but she will be entitled tc mut'a and will inherit

30,
31.
32.

= s —_—— o —
Qur'an 2:237
al-Mudawwrmat 21 Kubra, Vel.II p.156
M,T. El<Imairi supra, p.3€
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the husbond, This is the view of Maliki schonl,
But according to Hanafi and Hambali, she will e
entitled tc the sadaq of her equals (sadag nl-mithli)
end is ~lso entitled to inheritance, Shafi'i school
has these twn views.33
(11i) Moherol nl-Mithli - (proper dower) = All jurists
agreed that in the case of Nikah 21 Tafwid, if the
death of the husband occurs after consummation ~nd
before the fixation of the dower, the wife will be
entitled te the dower of her equals i.e maharal mithli,
and she will also be entitled to inheritance, Also
as mentioned nrbove, according to Hanafi and Hambnli,
she will be entitled to mahar al mithli if the husband
dies before consummation, So in the two schools it
mekes no difference whether the death of the husband
has taken place before or after consummation,
Mahar 21 mithli of 2 woman is regulasted with reference to
the sociel positi-n of her father's family and her own
personal qunlification, Mahar al mithli, therefore, vories,
in smount according to the socisl position of the woman's
family, the wealth of her husband, her own personal
qualifications, the circumstances of the time and the
conditions of society surrounding her, No fixed rule¢ cen
be laid down ns tec the samount of dower in any particulor
case, When, wherefore it is said that the dower nf o
woman, where nn maohar 1s stipulated or specified at the
time of morrioge, should be the "dower of her equsls; it
is only intended to imply that an approximetion may be
by observing the custom which has prevailed in her father's
family, provided she does not differ in intellectual
capacity or personal attraction from the female relations$

with whom she is compared.3l

— -

33. Qur'an 2:236
34 Ibn Rushd supre, p.27
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(1ii) When mut's (Gift) of consolation is payahle.
In the case of Niksh~al-Tafwid, if the hyusband
divorces the wife before consunmation and whe |
fixation of the dower, she will be entitled to a ™~
gift of consoclation from the husband for the loss
of consortium which she suffers through no fault

or her part. All jurists agreed that the divorced
woman, whose marriege was not consummated and no
dower was stipulated for the merriage, is only

- entitled to a gift of consolation, There is however,
no amount prescribed for such z gift but it is
recoimended that, the rich should give according to
his means, and the poor according to his means.3’3%

Maliki himself suggested that two pieces of cloth
which covers the body is sufficient, while Abu
" Hanifs, Ahwmad bin Hambali, and some Maliki and
Shafiti jurists suggested that she is entitled to
half the dower of her equals,?’36

The right of mut'a, according to Maliki is only recommended,
but the majority ,jurists say it is her right snd it is an
obligation on the part of the husband to give it to er

on the authority of verse 236 chapter 2, whioh reads:

.». But bestow on them g sulteble gift. The
wealthy according to his means and the poor
sccording to his means, A gift of a resasonable
amount is due from those who wish to do the right
thing.

4,7 Increase or Decrease of Dower

Under Islemic Law, there is no community of goods
between husband and wife, She is absclute owner of her
own property and of whatever she reeeived from the husbend
as dower. ™e tcorms of the settlement are agreed to

before marrisre, but when these have been committed, they

ag—

35. Ibn Ahdin supra, pp.581-582
36, Qurfern 2:236
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may be settled subsequently, The terms of the contract
may be varied at any time during the continuance of

the marriage by mutual consent, The husbnnd may at
anytime after marriage inorease the dower, Likewise,
the wife has a2 right either to remit the whole dower

or part of it in her husband's favour,

In the case where the husbend increases the
dower, it is valid in the view of Hanafi Law ond
enforceable where the marriage has been consummatedsg
or with denth of the husband, But if he divorces her
before consummation she is only entitled to half of
the originally stipulated dower, but not of the Iintreose.
According to lMaliki Law, upon consummation of the
morrisge, effect will be given to the increased
portion ond if divorce takes place before consummation
- she is entiled to the half of the orginnlly stipulated
dower togetner with half of the increased portion,

- But where the husband dies before consummetion, and
béfore she trkes delivery of it, she is only entitled
to the dower orginally stipulated. The incrcease
portion lapses. According to Shafi'i Lew, it hos
been trcoted as an ordinasry gift and thercfore the
rule of crdinary gift spplies. If she has tnken
possession, it is effective, and if she has not, it

lapses.

37 Ibn Rush supra, p.27
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.8 Enforcement of Sadag

The claim of the wife or widow for the unpsid
portion of mshar is an unsecured debt due to her
from her husband or his estate respectively. It
ryns relatedly with unsecured debts and is an
actionalle calim, During her life time, the wife
can recover the debt herself from the estate of the
deceascd husband, If she predeceased the
husband, the heirs of the wife, including the
husband, become entitled to the dower if she is

a Muslim,

If 2 husband refuses to pay prompt dower,
the guardian of aminor wife has the right teo refuse

to allow her to be sent to the husband's house;
and similarly, the wife may refuse the husband his
conjugal rights, provided no consummation has
taken place, The wife is, under Islamic Law
entitled to refuse her-self to her husband until
the prompt dower is paid; and if in such circums~
tances she hgppen to reside aspart from him, the
“husband is bound to mesintain her, The passage in

the Hedayz Learing in this subject is as follows: -

The wife has the right to deny her person
to her husband or to go on a journey with
him until she received the dower. Her
right in the consideration is the same as
that of her husband in the cobject of the
congideration his conjugzl rights over her
person as in sale, She is also at liberty
to resist her husband carrying her upon a



This right of refusing herself is, however,

lost on consummation, The non-payment of defurred
dower by its very nature cannot confer any such

right of refusal on the wife, The right to cnforce
payment arises only on desth, divorce or the happening

of a specificed event,

- J.1.10  The Widow's Right of Retention

Islonmic Law gives to the widow, whose dower

has remained unpaid, a very special right to enforce
her demsand, This is known as "the widow's right of
retention®, A widow lawfully in possession of her
deceased husbend's property is entitled to retain
such posscession until her dower debt is satisfiled,
Her right 1is not in the nature of a regular charge,
mortgrge or lieu; it is in essence a personal right
as sgninst belrs and creditors to enforce her righis;

and it is » right to retsin, not to nbtain possessiony

38, Sayyid Sabiq supra, P.165
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of her husband's property. Once she 1o ses

possession of her husband's property, she loses her
specinl right #nd is in nn better pnsition than an
unsecured creditor, In Hamira Bibi v, Zubaids Tibi
(1916) L3 1.A. 254, it was observed by the Privy

Council:

But thc dower rank as a debt, and the wife

is entitled nlong with cother creditors to
hove it satisfied on the death of the husband
out of his estate, Her right however is no
greater than an unsecured debtor except, that
if sne lawfully, with the express or implied
consent of the husband or his other heirs
obtrin possession of the whole or part of his
estate to satisfy her cdaim with tﬁe rents
accruing therefrom she is entitled to retain
such prssession until it is satisfied, This
is c2lled the widow's lieu for dower of the
Musulman law which has received recognition
in the PBritish Indian courts and at this
Board.

The lieu which a Muslim widow has over the

cstate of her deceased husband for her unpaid dower
is a purely personal right which cannot be inherited
by her heirs, cven though, the right to the dower
itself passes to them by succession, 14 f~1l~ws,
therefore that if the widow hersgelf dies, they
cannot take the pussession of the estate, The
husband's estate would go back t4f500&9$ud husband's
heirs. Lut the widow's heirs have the right to

39

claim the unpeid amount from the husband's heirs,

S ——
39, Heday Supra P.53
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h.1.11 Nikah Al Shingar

Lo

Nikah al Sh%?ar means marriage by exchange in
which a person would contract his daughter or sister
in marriage to another on the condition of the other
person lestowing his daughter or sister in marriage
upon him, so that each of the women should be treated
as dowecr for the other, Or as one writer has put
it "2l Shigar is an Arabic term which means lifting
of a dog while it is passing excre ter, He said
this is the reason why the same word has been applied
to this undesirable form of marriage since there is
a resemblance of picking up a woman without paying
any dOWrY"-hO This kind of marriage is probibited
in Islom, All Muslim Jjurists agreed that this kind
of marrisge is illeenl, But they differ as to what
would happen 1f such a marriasge is contracted, According
to Maliki ~nd Sh=2fi'i such 2 marriszge should be annulled
before ~nd 2fter consummation. But to Hanafis the
contrrct is velid, they said it is only the 3adaq
which is unlawful ond this cen be oorrected by giving

11

each womon a Sadaq al-Misly,

9,42 Payment of Bride-Price under Customary Law

One of the most distinctive feature of Nigerien

customery marriage is the requirement that payment of

Lo, Doi, Supra, p.156
41. Figh 2l-Sunns Vol,II, p.15
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some sort be made by the husband or his family tco the
wife or her fomily in order tn establish a wvalid
marricge. Within the wide limits of the instituticn
as 80 definud there is a great diversity »f cust-m,

The poyment may be in livestock, in other goods or
services by the bridegroom to the bride's family or in
money, Its value may be great or small, The total
amount mey be required on the handing-over of thc bride,
or it mey be payable by deferred instoalments,

Diffcring (ond sometimes elaborate) rules govern the
repayment of bride-price in the event of death or divorce,
Correl~tcd with these differences are choracteristic
differences in the legal effects of the transaction
(e.2 in regord to the attachment of children to the
father's or mother's lineage). There is, moreovcr,
considerable difference of opinion as to the esscntial

significence of the institution,

The peyment of bride-price is ctne of the
conditions of a valid marriage under customary Law as
it is 2lso under Islamic Law. The payment which is
different {rom other payments which are aslso essential
to the vnlidity of the marrisge, has been given various
names such os bride-price and other gifts made by the
prospective husband, Because the factors governing
the refuncment of bride-price are quite differcnt from

those 4overning the return of other gifts.
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-

for comparis on purposes, 1 have selected some
customary Syﬁtﬁmsuz which I consider will rive
the nicture cf what is happen’*-g in Nigerian meorrioges.,
Until recently, tiw pasyment of bride-price in form of
money wsas not knoww all over the country, In tle past,
there vwas awuch relisnce on bride-gervices, where the
prosnective husband would spend a number of years of
service at his in-laws farm until the girl's parents
were satisfied with the services rendered and then would
yield the girl to him, Also the payments may consist
of animals, But with the introduction of the currency,
things have changed, The modern version of payment of

bride-price now involves the payments of specific amount.

(1) ZIdoms

In Jdoma land, the payment of pride price depends
on the educational level of the girl, the hisher the
level of her education the bigger the bride price,
These payments according to the majority of the peonle
interviewed are as a form of compensation or the
refundment of what the parents have spent on the girl's
education, In some cases, the pride price paid reflects
the affluence of the suitor or his family, #hat 1s
presented here should be regarded as being close to the

minimum amount.,

55:-_The system of Idomaj; Bachama; Nupej; Bolawa
and Ogiri.
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The girl is firsf.given about ¥50 the
acceptance of which gndicates she likes or accepts
the man {suitor),this is referred to as Oojams {testing).
Next a small gift known as {ehinenche) of about i'120
plus some other gifts inform of towels, pomade, headtses
sogp etc to be put on a plate or in a box and given to

the girl. After this, cameg what is known as the

fathers pocket money 1j'Ofekpa K'ada, which is about

%250, The mother's share cemes next snd it is 'mown
as Enik'enekovi which is about ®200, But before the
bride is finally taken to her husbhand's house, the sum
of about 200 is used to be given for purchssing the

mestrimonial bed Ag'odo-ota, It is important to note

that what ever gifts given to the girl ocutside does not
form part of the bride price, On the whole, bride v
price in Idoma ranges from about F500 - 10,000 and
above,
(i1) Bachama

As with the case of other systems, Bschams
cﬁstomary way of marrisge has been polluted with the
coming of civilisation and western education, but still
according to the elders in some localities of the areass
the people trEy to maintain the old custom, Currently,
there are iwo ways of paying dowry or bride price in
the Bachama communities. Some people, especially in
the villapes, according to my informants, pref-r the
0ld methods of payments to be married according to the
0ld custom rather than the modern custom which involves

money.
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Marriage Payments: Past & Present

In the past (i.e. before the European acculturation)
the prospective husband has to give the following series
of payment before a marriage is accepted as legal and legi-
timate: -

(a) So waha (‘the thing for calling attention'), This
was usually a wawayito (white cloth) or a di base
(the eyes of a cloth),

(b) So kul kwame ("the thing for hearing the mouth®),

This is given afier the girl has consented to the

tidings of the nzo-tufe ("son of the path")., It used

to be a white garment, Rukuto Kunge,

(e) So ngir ha (1it, "the thing for begging')., This was
usually a black cloth, After the three payments prece-
ding this are made the husband-to-be would have been set
for the marriage, So the fourth payment is made to seck
permission for the release of the lady to be taken as
wife, When the marriage is completed the husband, his
friends, and kinsmen have to go on a communal farming
on the girl's father's farm ahd then build & thatched
but for her parents,

But with the introduction of money economy there is =a
slight movement to introduce some terminology suggesting the
use of currency, In Bachama language, ta, which denotes money,
finds its way into the Bachama terms for marriage items, Thus
we have:

(2) ta kul kwame (1it. "money for hearing the mouth"), This
replaced the former wawayito or dibase, Such a payment in
both instances (i.e. past & present) shows an appreciation
for the girl's granting the nzo-tufe audience for the
negotiation,

(b) ta su gyelto ("money for the ring"). This is the engage=~
ment taken, somewhat approximating the English 'engagement
ring¥,

(¢) ta kuzoto ("money for mat")., This is usually a white mnt
on which the wife and husband-i--be would sit if the hus-

Dand visits her, Usually the secord and third payments are
made at the same time.

(d) ta de Bato ka nuwoto or sheda bato ka nuwoto.
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Both of these ferms refer to money to be given to the
father ancd mother of the girl, Some readers may
querrel with my using ta as a prefix here; my reason

is that even though the Bachama may appear very

polite or shy by not referring to such things strsicht
in monetary terms what they actually imply is money,
Furthermors, many of the parents now will not accept
the previous wawayito or white garment (rukute).

After all these payments which are in monetary form,
Avemade and which i 7¢ generally known as ta dum ha

or shidum ha (bride - wealth) conclude the marrisge

contract ond are accepted as legal and legitimate.

(1i1) Nuoe

Bride - price in Bids ares 1in recent years is
peid in cash &s opposed to some few other HNupe
communities where it tskes the form of labour on the
father-in-law's farms, Other items which form part
of the pride price like clothes and beads all have
definite m:ney value, Secondly, the payment of
loride price is not a single amount to be paid at once,
but involves bits of money to be paid for different
purposes all of which add up to be known as Ewo yawo

(marriage payuent).

Before the actual payment of pride price in
Nupe, two payments in form of gifts have to be made

first, After the parents have giventheir consent,
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the husband will send through Ndarinna (go-between)

what is known as gbi vo nini which is sbout 100

kolanuts for godiyagi (lesser thanks); +then the next
is the paywent of some money snd kolanuts for

godivako or dgngi kema which is to be divided among

the relatives of both father and mother, The se

two payments are meant for sealing the agreement
between the two families involved, The next major
payment igs the gadeki (bride-price), the lion share

of it goes to the mother for all the necessary
purchases. After this, the next payment is Egg_gggugg
(money for fixing a date for the ceremony). The next

important peyment is Ewo yvawo go money to be paid

before the bride is brought to the husbnd's house,

And finally the Ewo vawo wadzun is te be paid which

will signify the completion of the ceremony, These

are the maior rogvments which form the bride-price.

In the pést, excépt in rare cases all of the
payments mentioned add up to less than #20, Elderly
informants told the writer that the money stood
between ten to fourteen Naira for many years. Not
until the sixties when money begen to flow enmass that
prices gstart-d to sky rocket,. It is understeood that
the highest amotnt was fixed at fourteen Naira and it was
50 widely sccepted that there was a popular song for it

thug: Zana'de pam gutwaba naga de vawo - meaning 'he

who has seven pounds is he who has a wife'. But now
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adays, on the whole, the payments ranges between

about ¥300 to ¥2,000 or more,

(iv) Bolewa of Fika

For a marriage to take place in the Bolewa
community, it is customary to pay a dower, this sccording
to the traditional law is to be furnished by the bride
groom or his family, The Bolewa word of dowry is
Gabaga bentel, Usually some goats or sheep used to
be given according to the status of the girl; and some
time the payment is made in cash - known as Marbi, The
bride price paid will be distributed among the relatives
of the girl to inform that their daughter has got a
suitor and that she will soon be married to him. ¥hat
is given as fixed by custom are; forty pieces of yam ,
three tins of o0il, abomt six Nairs and seven pieces of

cloth.
(v) Qgori
At the time a marriage is negotiated among Ogori
be
people ene of the elements that must settled is the

payment of the bride wealth known as Oviyuche tabi Cviyepen,

This payment is made in two stages namely, (a) preliminary

payment ibue-osesere which consists of twenty yams, a

This is regarded as consent payments
tin of palm o0il and a cash of two aira.z.(lbue - oSsesere

ayeka oyegben weda woke) and (b) the other payment which

is the final payment consists of forty yams (Igolibore),

three tins of palm o0il (amoncgarawa - eta) six Naira

(ensira - oponore) and seven pieces of cloth (ess igean
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ufonbore} is made shortly before the transfer of the
bride to her husband's house, All the two payments

are not subject teo bargain.
' I
" Bride~werlth payment among Ogori people is

regarded as a pledge or testimony of the new relation-
ship set up through marrisge in which both partners
Gforo aka owore have reciprocal rights and obligations,
The legality of marriage smong Ogori people depended on
the handing over of a bride-wealth by the groom's father
to the bride's father, The payment is regarded as the
price of fostering and could thus be interpreted as a
return to the father or guardian the expeng¢es of

rearing a daughter, Now adays, the stock or their
equivalent in money may be produced by the bride~groom

himself,

2.7 Control of Sadaq or Pride Price Rates

Generally, non of the two systems discussed,
fixed the gmount of vride-price, it is left for the
- parties or their families to negotiate. In other cases
it is not suvbi~ct to negotiation, the man's family is
merely asked to psy what 1t considers fit and propsr
for the wife, snd beceuse of this in some of the locall-
ties, you way find some parents are demanding very
exhéﬁitant rat~s of bride~price for their dsughter, as
s result of which many young boys and girls could not
marry because the boy or his parents csnnot afford the

payments,
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Though the need for controlling bride-price rates
has in rccent years hren more widely recognised than in
the past, the problem is not a new one, Official reccords
show that In =ome sreas attempts were made by some
authorities many years ago to introduce standardization,
The limitation of Lowry Law 1956u3 regulates the amount of
bride price or dowry in the three former Eastern Stotes
of Nigeri=a, This law fixes the amount or value of bride
price in respect of customary law marriage at sixty Naira

Ly

where no other expenges sre made, But in the case
where other payments are to be made, the amount of the
pride-price must not exceed fifty Naira asnd the other

L5

expenses must not exceed the sum of ten Nairs in amount
or value, The law has also provided punishment for six
months imprisonment for any body who pays or receives
bride~price in excess of the meximum amount prescribed by

the Law.h6

The marriage, divorce and custody of children
w wive by Laws Order 1958,h7 which has been adoptcd in
parts of Lagos, Bendel, Ogun, Oyo and Ondo States, prescribes

a standard bride-priee of twenty Naira.ua But the umount
may, subject to the approval of the commissioner for local

government in each of the states, be varied by a resolution

Cap. 76 Law of Eastern Nigeria, 1963
Sectiom 3(a .

Section 3 bi co
Section Lh(a)(b)&(c)
WRLN .56 of 1958
Schedule A.

R
o~ vy

» = W ¥
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of a Local Government Council which has adopted the

By-Lﬂ WSe hg

In Northern parts of Nigeria verious declarations
of Native Law and Custom slso established maximum
amounts to be paid as dowry or bride price. Biu
declaration vrovides in section L(1) that, the bride
price must not exceed thirty Nsira. However, the Local
Authority (Modification of Borno Native Law and Custom
Relsting tc marriage) Order 1971,50 makes s distinction
between the bride-price znd dowry, althout the two may
be seen as thc same, Section 4 of the law provides that
the bride price shall not be less than two Naira which
was the current value of one-quarter of a dinar (shilling
of gold) but presently, the valus of one quarter of dinar
is N76.90. The dowry as stipulated in section 5 of the
law conegists of cash not exceeding M20; clothing not
exceeding forty Naira in value, but the amount is
increased by the community (not through any law) to
about ¥200, one-hundred kolanuts, two bottles of scent,
one bundle cf cerdal wood, one cigerette tinful of
garunbal, one cigerette tinful of elgsma, two pleces of

51

soap, and two bottles of vaseline,

49. Section 15
50, NESLALN 10 of 1971

51. Todav, whether, because of western education or
may be civilisation if we may called it as such, the
Biu people are no more asking for all these things.
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Section 9(1) of Borgu Declarastion provides,

bride~price in Borgu area consisists of roney not
exceeding thirty Naira including sadaki, cloths not

exceeding ten including headties, and kolanuts not
exceeding two-hundred. During the second Republic, it
was observed that some state Houses of Assembly tried to
legislate on the issue of controlling the bride-prices
and currently Ksno State Government has set a committee
to study the ways of controlling the expenses of
marriages generally. It must be noted that despite

the fixing by rule of the amount of the bride price,
these rules are frequently transgressed and 2 much higher

bride price is psaid.

In recent years, the problem of inflated bride
price rates has in many areas become acute; and the
resulting evils have beceme increasingly suoarent, not
only in the prevslence of irregular unions, but also in
the tendency towards commercialisation of 2 transaction
which was not usually the practice, These cdevelopments
have had an influence both on the people's opinion and
on government policy, The demand for control has
beceme stronger and more wide-spread, and on the official
side the problem has in some states, at any rate received
serious attention at higher levels than was usual in the
past. For example, in the last civilian government,
some State Houses of Assembly have taken a very commendable
stcn in order to control marriage expenses, The Sokoto

State House of Assembly has passed a bill which is proposed
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to control marriage expenses in the state.52 Section U4
of the bill states:

The paying of a reasonable bride - price:

(1) reasonable sum of not leas than the

value of rubu'u dinar which is ¢ of the

value of a2 piece of gold - to the parents

of a bride which shall be delivered to her

by the parents,

(2) the current velue of rubu'u dinar for

the year 1981 is N6 and currently in 1980
the value is N19

Similar bills were proposed by Borno and “auchi States
House of Assembly, but which was not passed into law.
Some of the proposals contain in Bauchi !iouse of
Assembly in section 4 that a person who is desirous of
contracting a marriage under Islamic Law shall observe
the principles and teaching of such law regording such
marriasge.
Section 5 provides:
(1) without prejudice to section 4 of this law
a person who is desirous of contracting a marriage
under Islsmic Law shall not during courtship make
gift of more than;

a. N100 in cash or kind to the proposed wife if
she is a girl; or

b, 50 in cash or kind to the proposed wife if
she is z woman,

(2) No person who contracts @ marriazz after the
commencement of this law present a bridal gift of
more than:

a., X500 in cash or kind if the bride is a girl;
or

52. Bill No.29 of 1981
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be #2250 in cash or kind if the bride is a women.

Section 6 of the law provides, "Nothing in this law shall
be construed to 1limit or purporting to limit the payment
of dower stipulated at the time of marriasge celebrstion,
An¢ in section 7, the law makes a provision of three
months imprisonment or a fine of M500 to 2 person who

viocletes its provisions,

Though section 6 of this law does not limit
the amcunt of dower to be paid in any marriage vwhich is
incomformity with the provisions of Islamic Law, but
still it is a very good attempt made by the Fouse of
Lssembly for the purpose of controlling the merriasge
expen Ges, Actually what most of the state ilguses of
Assembly elfd was to limit the marriage expenses, As a
result of these expenses, it is becoming wor:s and more
difficult for some people tc get a wife of *leir choice
in both muslim and non muslim communities, This is
becguse the traditional demands on marriasge expenses is
too high, Beceuse of this, it is very com endable steps
taiken by some of thes authorities in order to control
marriage expenses so that everybody in the =uciety will
be a2ble to marry without incurring any unr:osonable

financial expenses.,

Under Islamic Law the only expenses a person may
incur when he is getting married is payment of dower
which is necessary before msrrisge between spouses could bé

valid, After dower, there is no other payment which is
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obligatory on the husband recommended by Islzsimic Law.
The dower itself is fixed as I of dinar as 2 minimum
dower, But the law does not fixed anything as maximum
smount. Therefore a person can give snything legsl and

whatever its value to his wife as dower.

2.2 Aregs of Difference

Though the institution of dowry in common to both
Islamic and Customary Law merrisges, yet they differ
substentially in some areas. The two Systems differ in
the following area:- -

2.2.1 QOwnership of the Dowry

Under Islamic Law dowry or sadag bhelongs to the

woman for her exclusive use. To make dowry the exclusive
right of the bride and empower her to dispoese of it as
she deems fit is a redical change introduced by Islamg
gven though some observers éuggest that there must have
been a pre-Iglamic custom whereby dowry as a rule pald to
the worman and not to her parents, so that she cannot often
“have been lelt destitute and depended on her people or
clen at the event of divorce or death of the husband, >
A part from moral effect thatdhis change may liave had on

the status of women, the social congequoences of it were
equally inportant. Payment of Sadag or dowry to the woman
herself probably minimizes the element of sclf-interest

and power of the gusrdian in his choice of a husband for

53. Sferﬁ;”G.H. Marriage in Early Islam Iondon. The
Royal Asistic Jociety, 19393 Dp.33%37
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the ward. This and other changes brought by Islam
tended to remove control over their affoirs from the

5L

guardisns and to rest it in themselves.,

On the other hand under Customzsry Law generally
without an exception, the pay-ment of dowey is to be
made to parents themselves, and the woman has no say or
to share it with them., In some tribes it is regarded
as compensation to the family for the economic-loss
suffered due to the departure of the girl, In this
case, all the family is going to share the bride-price.55
56

In other areas” the payment is to be divided into two,
the larger part of it will go to the father, while the
smaller will go to the mother. In this crse excluding
the other family members, According to the customary
law of Ibos, living in and around Onitsha, the girl's
father receives the smount which he will divide into Ilu..
perts. Usuaslly he will keep two-parts, give one-pert

to tie mother of the girl and give the remaining one-part
to the girl to share with the head of the femily, In

otl.er places, the father keeps the entire amount, Ebirs

customary law demands that, the girl's fal.er or guardian

54. Ibid P.38

55, Idoma custom requires that the bride price be
shared among the whole father's family,

56, Nupe of Bida ares, Bachama of Gongola State,
Angas of Platesu State and many other tribes,
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shall be entitled to retain four-fifths (%} of the pride
price, The remrining one-fifth (%) of it goes to the
girl's mother if she was the one who raised the girl to
marriageable age: but if it is another woman who rais~?

her, one~tenth of the pride price shall go to her and

one-tenth to the mother.

2.2,2 Eligibility of Sadag (Dowry)

Under Islamic¢ Law, 2 woman becomes eligible to
thie whole fixed gadaq after consummation of the mzrriace
or on the death of the hushand, Once a sadsg has been
fixed znd agreed upon by the parties, half of it becomes
the womean's proporty immediately after conciuding the
contract even if later on, it had been {erminated by
divorce, The husbend would only bte entitled to the
remaining one-half, We would see that under Islamic
Law there 1s no way for the husband t¢ clainm a refund of

his sadag after entering into the marriage contract.

57

The Holy Gur'an refers tc dowry as a free gift,
and because of this, it is not possible for the husband
to claim it back even if the marriage is terminsted by
divorce. The Holy Qur'an, provides "even if you have
given a whole +treasury for dowry, take not ithe lesst of
it back."58 But if the woman decided to redeem hersel:

from the husband becuase of one reason or the other, the

- e - - o ———

Hur' an Lzl
L, Qur'snm o 3120
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husband is permitted to received back his sadang as
compensation,

But under all the customary laws of Nigerias, a
women is not entitled or eligible to her sadaq. From
the beginning,as it has been observed esrlier, the bride
price is received by h er parents, and whenever the
marrisge is terminated or whenever the husband decided to
divorce her, the whole of the dowry paid to her parents
has to be refunded, This hes cautioned some families
not to accept too large a bride price on behalf of their
daughthers becasuse they believe that this incresses the
risk of their daughter beingmaltreated by their huclands-
since bride price must always be refund.d upon divorce,
o wife who is maltreated by her husbend and for whom a
large bride price has been paid, may be forced to continue
living with her husband under this miserable condition if
the amount to be refunded is beyond her or her fami%jgf
means, Also whencvesr a woman feels that she wents to
#2t rid »f her bhurrnend or she wants to marry another,

she will simply refund the dowry to the husband.,

Another important point concerning the payment of
bride price is ti'.., under Islamic Law it is possible to
contract & marrisz. ithout specification or fixatio~n -~
sadaq and it would not affect the validity of the contract
itself and this type of marriage is known as Nikah al—Iﬁ%ﬁea{

SRR e ——— — —

. Dur'an - 2:229
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L5 0 RIGHTS AND IES OF SPOUSES

In any given group, be it a clan, a tplbe, a club
etc, each individual who is a member of the group has
a status, From this status a set of duties and obli-
gations emanates, They are incumbent upon the person
in the status, and are rights due to his or her fellow
members of the group. The performance and fulfillment
of the duties gnd obligations arising from a status
constitute the role which the person who is in that
status has to play, The husband and wife relationship
is thus a reciprocal complementary pattern in which the
spouses are equal in diginity and in due respect while
their roles and mutual obligations are not necessary
identical. Their roles are best conceived of as atti-
tudes and responsibilities, rather than specific work or
activities,

In the preceeding pages we dealt with the philosophy
of the dower and the reason why it came into existence,
It will by now be clear that the basis of the dower is
the fact in relations between man and woman different
roles are assiened to each of them by the Almighty God,
It will also be clear that the dower originates in man's
feelings of kindness and gentleness, and not from his
harsh, domineering and possessive characteristics, The
woman's own part in this matter is her characteristic
attitude of self-restraint, and not feebleness or lack of
strength of will, Haring discussed this right, th~ rrmain-
ing part of the chapter will discuss other rights of the

spouses under the three legal systems, (i.e. Islamic
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customary and English legal systems),

Islamic Law lays in enpress and emphatic terms the rights
and dutlies which spring frem marriage,

Whenever marriage 1s validly contracted under any of the
three legal systems, it will have some legal effects and
consequences that follew 1t, some immediately after the con-
clusion of the contract, and some after its consummation, These
legal effects are in form of rights and obligations of the
spouses it is only when each of the spouses does what he or she
is obliged to do, in establishing the rights of his or her
patner, that a happy marital life and objectives of marriage
as set by Islam can be achieved. In the Western world, where,
in the name of the equality of human rights they have altered
family rights from their matural formm, and have itried despite
the law of nature, te put man and woman in the same stuation,
and leave them to act out the same roles and to perform the same
duties in t'e family, still, when 'free love', as it is called,
appears, and the laws of the land do not change man and woman
from their natural course, in an pefforms the same function,
which is natural to him, of seeking, requesting, giving something
of value, and spending money, Man presents fgifts to the woman
and bears the expenses, in spite of the fact that In E:glish m
marriage their is nothing like a dower, and as for maintenance,
the burdensome responsibility is left to the lot of the woman,
On the otherhand, Islamic Law lays in express and emphatic
terms the rights and duties which spring from a marriage, Be=-
fore the coming of Islam women had no locus - standi in the

eyes of the customary laws of many societies in the wcrld"ah

6li, Syed Ameer Ali, in Muhammadan Law Vol, 41, p. 350,
quoting from caussin de perceval, History des Arabes,
Vol. III. Pe 337.
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It is pertinent while analysing the rights and obligations
building upon the spouses by virtue of their having gome through
the formal requirements of a valid marriage and are now united
by the marital tie, to have recourse to the main sources of
Islamic Law, In the Holy Curan it has been stated that:-

Messesess And women shall have rights similar
to the rights against them, according to what is

equitable, butgmen have a degree (of advantage)
over them,..."

Thus as human benings, women are the equals of men in their

rights, Dut man, being the active partner has been justly

regarded as superior to women, The Holy Quran further states:
"Men are the protectors and maintainers of women,
because Allah has given the one more (strength)

than the other, and because they support them from
their means,....."66

The prophet (S.A,W,) is reported to have said in this connec=-
tion that:-

"The man is the ruler over his wife and children,

and is answereable to Allah for the conduct of thier

affairs,"67
From these authorities and many others it is clear that hus-
band and wife, each of them will have rights and obligations
towards the other, The rights and the obligations may be
classified as follows:-~

5e5¢10 MUTUAL RIGHTS OF THE SPOUSES

1. Sexual Intercourse: The right to cohabition and consortium

is only permitted by virtue of a valid marriage contract,
and each spouse can, a8 of right, demand it from the other,
The Qur'an says:

"The believers must eventually win through those who,..
eesand who abstailn from sex except with those joined
to them in the marriage band....."69.

65, Qur'an 2:228,

66, Qur'an l:34.

67, Puhari Salih al Buhari,
68, Bukhari, oehih al-Rukhari.




- 308 -

Qﬁr‘aﬁ goas Purther to 5ay- _
"Permitted to you=-= 1is the approach to

Yyour wives,; They ere your pqrments and
"you are thely germentSees—i,71

We all know what garments mean: they dre intended
to cover = merson's body thereby covering his
rriitys so do husband an” wife by entering into
the cowtrsct of warriage they Tresave their
ohestity and seoure confort for each other whiohk
can only be obtained through a valid marviene,

Yet another wverse of the Qur'an says:

"It is He who created you from a single
person and made his mate of like nature

in order that he might dwell with her
_(in love)".72

C{44) d Deerie ty: Although it may

be ergued that this is a right, strlotly epcolking,
which belongs to Almighty God as the probhibition

is prescribed in the Qurtan yet some Jurists would
prefer to call it mutual rights of the 3pouses."73
Perhaps 1t may be 8o because the prohibition artses
from the fact that they are married, If they had
not married the prohibition would'nt have arisen

(111) Mutusl rights of Inheritance: As soon as the

status of = volid marrisge ha% been established
between the spouses the right to inherit each
other's property is established in both of them,

71e Qur?an, 2: 187,
72- Qur'an, T 18?-

. 73, al-Sayyled Sabiq: Figh 2l-Sunna Vol.II,P,153, Beirut,

1973.



The Qurian says:

{1x)

{v)

"In what your wives leave your share is one
halfy; if they have no child, but if they
have s child you ret one fourther after
payment of Adebt# end legsciess; their share
is one fourth if you leave no childs but

1f you leave a child they get one eizyﬁh;
after payment of debts and legacies”,

Leﬁltiﬂﬂﬁx of the ehildren: This means that

a child begotten during the subsistance of a
valid or irregular marriage 1is presumed to be
legitimate and both parents have duties towands
the child, especially in its up bringing and
general welfare, The child too, on attaining
the age of puberty, has certain duties towards
his parents e,g, maintaining them if they are

indigent,
Kind _and Impartial Treatment: The Qur'an, on

gsaveral occasiong enjoined spouses to treat

each other other with kindness and promote

good and honourable relation towards each

other. For instance the Qur'an emphasises:
"eee And women shall have rights
similar to the rights against them
according to what is equitablej but
men have a degree (of advantare) over
them =meees®,75,

The difference in economic position between

the sexes makes the man's rights and liabili-

ties a 1ittle greater than the woman's, e.g.

7h.
75.

Qurtan, L:12.
Qurtan, 2:228,
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it is the man's duty to maintain tﬁe womaﬁ,
because of the certain difference in nature
between the sexesi Subject to this, the sexes
are on equal terms in law, and in certain matters

the weaker sex 1s entitled to special protectidn,

(vi) Observance of the Idda: Again it may te z .-'ed
here that the duty to observe the 'Idda 1is a

prescribticn of the Qur'an but then while it is

the wife alone who observes the 'idda, it is

imposed in the husband's own interest in that it
is impgosed to clarify any doubt as to whether
the womb carries his child or not and for this
purpose he is obliged to maintain her in case

of revacable divorre. Alse the duty to observe
the idda arises from their act of marriage which

legalised their sexual relations which act gives -
i
|

1.8.2 RIGHTS OF THE H'ISBAND: SR

rise to the observance of the idda,

The husband, bty concluding a vailid mgrriaée
contract and the payment or his promise to pay the
dowr is entitled to certain duties from his wife,

The Qur’an gsaya:

2Men apre proteetors and malntalners of

wamen Deceuse God has given them more
atrenth than women and because they {the men
support them from their wealth, Therefore
the rightecus women are devoutly ohedient
and harmonious in her hushand's presence

and in his alsence guard his reputation

and rrowverty and her own vitues as déi
NG ordéined

g WY, Vil & B i

5. Tortar L7t : a Lo
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This vase explains in no uncertain terms that the
husband has certain rights over his wife. These
rights can be summarised as follows:—

Obedience: Thus the wife is ohliged to obey her
husband!'s instructions and demand pfovided that they
are lawful,

Sexusal Inte;ggurse: She should allow him whenever

he desires uniess she has some lawful execuses to
offer, such ags menstrustion or that she 13 engsged
in the rituals of pilgrlimage, If however, she recfuses
without just cause then this 1s an act of rebellion
and her right to maintenance lapsea."77 The Prophet
(P.U,H,) is reported £o have said that:-
"When-ever a woman has heen invited by her
huahand for cohabition and she refuses for no
Just cause the angels will curse her, The
authenticity af this hadith has been agreed by
all Jjurists,"78
She must remain In the marital home and must not go
out without permission from the hustand unliess she
has a genuine cause to leave the matrimonial home
e.8+ maltreatment by the husband or lack of food or
the fact that the matrimonlal home does not flt her
sccial status."vg She must guard her chastity and

the husband's property she has to look after the

77. Ml-Khipshl (Commentary on the Jawahir al-Ik111)
Vol. IIT [, 331,

78, al-Shaukani: Nail al-futar; Vol, VI,T. 360
Lebanon; 1973,

79, al=Khirshi (Commentary on Jawahir ale=Ik1il)
Vol. IIXI., Fe 331.
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children of the marriage and feed them from her

breast and serve him in accordance with the

prevalling custom of their society and their

tradition.

$80

Even if the hushband employs servants she must

lock after the house as she 13 the administrater

of the matrimonial home, The Prophet (P.U.H.)

is rerorted to have said:

"Everyone of you 1s a keeper or a sherherd
and will be questioned about the well«helng
of his fold. So the Head of the State will
be questioned about the well-being of the

peotler af "' - Stetn Ruarr man is sherherd

(111) Right

of his family and will . cicoervew. e awodt
every member of it., Every woman is a shepherd
to the family of her hushand and will be
accountable for every member of 1t, And every
servant is shepherd to his master and will be
questioned absut the property of his master."84

of Correction: The Qur'an exhorts:

48 to those women on whose part you fear
disloyalty and ill-conduct, Admonish them
{flrst) %n xt} refused to "share t.cir beds
and lastly beat them (slightly) but if they
return to cbedience seek not against them
means of (annoyance) e——-- 182 :

There are three I'rophetic traditions which need to te men-

tioned here atd they are reportel in Naill al-iutar.

(a) The 1ideal weman is she who pleases you when

you look at her, obeys you when you give her

e

80, Zarrug (Commentary on the Risala of Abu Zayd al-
Gayrawani Vol, II I’ 59.

81, Al~Bukhari,

Sahih al~Bukhari,Vel VII No. 128, [,98

82, Qurtan, L:3}4.



-N3 -

directives and priteeta.her honour and your

proprerty when you are away,

(v) "The world is full of objects of Joy and
delight and the best and moat profitable
source of delight is the pious and chaste

woman",

(¢) "Any women who rleases her husband paradise

is under her feet."83

5.3 RIGHTS OF THE WIFE
From the forepgoing discussions based on the

Ourtanic leglslations and the I'rophetic traditions
it is abundantly clear that Islam has elevated the
legal status of woman far better and enviable than
her counterpart in the other systems of Law, By the
act of marriage she becomes one of the twin halves
of the husband and can own property independant of
the husband and deal with it the way she likes.
Even in Europe she did not enjoy this independenfe
prior te 1674 until that time, the property of the
married women in England belonged to the husband,
The rights of the wife towards her husband in

Islamic Law may be erpitomised belew:

(i) Eruitable Tregtment Between Co-wives:

This means that Iin the case of plurality of
wvives it is the right of every one of them to

T —— — —

83. 5}-Sgggkani: Mail al-/utar Lebanon 1973 Vol, VI,
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receive fair and impartial treatment from the

hushand, This is more proneunced in the matters

of céhabitation than anything else under the term

of 'qasm', meaning dvisian of the term for cohalita=-
tion between the wives, It is essential that the
gives the wives equal terms for cohaltitation on ne
principle of equalityy He is also not allowed to cohahit
with one wife when it is not her turn unless he was
specificially permitted by the wife whose turn it was,
It must be noted, however, that gasm simply means

the duty to spend the period allocated with one wife
in her apartment to the exclusion of the other wives
but it is not recessary that he should have #ex rela-
tions with her as this is left entirely to his own
discretion, But if he willfully and maliclously con-
tinues to refrain from giving her sexual satisfaction

in order to reserve his strength for the other wife

8L
The P'rophet

then this would amount to cruelty."

(P.U,H.) is reported to have said:
“Any hustand who keeps more than one wife and
leans to one of them he will come in the world
hereafter paralysed,"85

Whether the husband or the wife is sick, or she is

under menstruation he must still keep to the rule

unless he is seriouly 111 as to incapaciatate him

from moving to the other wifels heuse when he can

stay where the sickness befell him,"86

8. al=Pacugi;: I -hiy~t ~" . vol,II.T.339

85, Recorded by all the hadith compilers except Ahmed,
Repoerted by Ibn Rushd, Bidayat al-Mujtahid Vol,II,P.42
86. al-Dasugi: Hashiyat al-Dasuqi Vol,II.F.340,
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In the case of the newly wedded wife he 1a
allowed to spend seven nights with her consecutively
if he married her a virgin., While in the case of the
thayyiba he is required to spend three nights only."87

Where the hushand wishes to travel with one of
his wives he is at likerty te choose any ong that is, in
his discretion but preferrgbly he takes into conside-
ration the suitability or the experience of a particular
wife for the purpese of that particular Journey. But
if the journey was for pilgrimage or the holy war then
he must cast a lot."88 ”

It is, however, interesting that for mundane joﬁhneys
the husband applies his discretion in choosing which of
his wives to go with while in the case of religious Jjour-
neys the ballot box should select the wife for him,

The woman, it 1s helieved is nct obliged to fight in the
religlous war but if she accompanled the hushand her

role would not be more than for the purpose of comforting
him and 1f there could he any pious act on her part, it
could be the fact that she keeps company of the hugtand
who is on a pious and meritoricus expedition. While

In the case of pilgrimege she too would have the oppor-~
tunity of performing the pilgrimage which is one of the
obligatory duties imposed on all Muslims., The mundane

Journey is also, 1t is submitted, a meritorious act hecause

87. al=Dasuq: Hashivat al-Dasugi Vol.II.F., 340

a8, al—Dasudi: Hashiyat al-Dasuql Vol, II. I'. 3L3.
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the law prescribes“that shé must ohey her hushand
and if she refuses To follow him on request Lhecause
the journey was not religious one she is Ly this
refusal a nashiza thereby inviting upon hereself
the wrath of God and of the Irophet, It would have
been more appropriate, if the principle of equality
between wives is strictly applied and the procedure

of ballotting is applled in all cases,

.6 NING, CONCEFT AND N QF MAINT CE UNDER
ISLAMIC LAW
In its general terms maintenance connotes the act of
malntaining or being maintained: the preservation or wup-—-
keeplng of a certain ohject In a particular state or
sonditioi and to wmaintein meatld to preaerve; auppart or
to furnish sustenance for a particular object."89
Thus, the general cenception of the word is that
for one to maintaln a particular object, one has to by
all means provide, for 21l the necessaries which con-
ducively allow for a smooth existence of that object.
In it's technical term however, maintenance, in
a marital 1ife of a Muslim refers to those necessaries
.1ncumbent upon a hushand to his wife or wives which

will render her/their marital life easy, happy and

successful, Text writers take such malntenance to

— -

89, Cf; The Lexicon Wehster Dictionary Vol,I
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centre around: (A) FOOD, (b) CLOTHING and (c) MATRI;
MONIAL RESIDENCE."?C Other necessaries may include
also the general care of the wife, Because of the
great practical value of these necessaries and their
quantum a detailed discussion on them hasseparately
been treated ' belew, Our main concern
rresently is to look at the conditions of entitlement
and incidents of maintenance during the coverture of

the marriage and on the dissolution of the marrisge,

L.6.1 MAINTENANCE DURING COVERTURE QF THE MARRIAGE

(1) Conditions of Entitlement of Maintenance

During Coverture of the Marriage

(a) MARRIAGE MUST BE VALID AND SUBSISTING

The marriage between the husbhand and the wife must
have been validly conducted, An invalid marriage cannot
gonfer any right to the wife nor an obligation upon the
husband, This therefore necessitates a brief examination
of the types of marriages under the Islamic Law,

_ In the firat place, all the schools are agreed upon

| the legitimacy of rights and oYligatlons conferred upon
the spouses by a Sahih (Valid) marriage. This is a marrisge
which has been conducted in a sound manner excluding all
1rregularities or prohititionz, It is the one conducted
according to the Maliks, in consonance with all the legal

requirements of a marriage which have been discussed in

9G. Some text books writers do not count clothing and
matrimonial residence to form part of the defination
of maintenance of: page 249 of Shar Al-Tuhfah,
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The second type of marrimge is the Fasid
(irregular) marriage which contalns a temporary |
prohirition or prohibitions. Two types of irregula-~
rities are identified of this marriage:-

(1) Disputed irregularity and

(i1) Undisputed irregularity,

(1) Disputed Irregularity

Where the marriage is disputed, e.g., in the Malilk
School..if a woman conducts a marriage by Lerecelf, the
spouses can have no rights or ohligations arising from
the marrisge whatsoever, This is bhecause in the Malik
School, a woman lacks representative capacity in that
matter, But in the Hanafi School, the position is
different, They hold such a marriage to be valid and
is capable of conferring rights and obligations on
the spouses, It is because of the two opposing views
held by the two schools, that is why the irreslarity

1s conridered to bhe a disputed one,

(11) Undi-mted Irreeularity:

Where the irregularity is céne*d_r04 to.he undis-
puted as for instance where a man is a husband to two
sisters simultaneously, all the scheels of Jurisprudence
are agreed upon the fact that the spouses cannnt -4 v

rights or incur obligations conferred by the marriage.
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The third type of marriage is Batil (Void), This
is one which is veld ab-initio because it contains
primarily a perpetual prohibtition or prohibitionss
€.8¢y Where a man marries the daughter of his bLrother.
This type of marriage confers no right or obligation

on the spouses whatever,

(b) MARRIAGE MUST EE CONSUMMATED:

Consummation means the actual ast of havins aexasal
interpourse between the spouses, Thls must occur hetween
the opowpen hefare the wife bhesenes entitled €o mainte-
nance, Also if the prelimimaries of consummation &,g.,
kissine embegohins or thw wife stays for a considerable
poawdigt oL Sime yed me agiual comsurmiation takes places?

If however, the cause for non consummation is not
£frgm the side of the wife, e.g. where the hugshend suffows
soma defeotr <r minaljly maintonmilee 28 still {noumbent
on him, Thus in otherwords, the wife shall get her main-
tenance when the hushandlis a minor or impotent or too
111 to be intimate with her, Where he suffers minority
than her maintenance shall be realised from his property
(if he has any) or from his father if he has undertaken
the l1liability of maintaining her,

(¢) WIFE MUST BE ABLE TO TOLERATE CONJUGAL RELATIONS

It 1s clear that some of the most important objects
of marriage should serve as a safeguard against loose
living, provide domestic comfort for the spouses and the

procuration of children and live a harmeonious companion-
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ship. This, therefore calls for some competence and
desire to cohabit by each of the spouses, Hence a
wife may not bLe entitled to maintenace when these objects
cannot be achieved solely on her account, Where she
is of a tender age therefare she is Iipas fecto disquali-
fled from beineg maintained, as sexual intercourse is
not possible with her at the time in question,

Under the Shafi'i laws however it makes no difference
whether the wife is a minor or not, she has to be main-

tained,

(d) WIFE MUST BE ACCESSIBLE FOR _CONJUGAL RELATIONS:
Maintemance will net be payable if the husban is

unable to have sexual intercourse for any act or conduct
of the wife, e.g., if she is imprisoned for decpt, except
at the instance of the husband, or even where she is
forcefully abducted, The right will not be available
even if there 1s any other Impediment to sexual inter-
course whether the wife is living at the place of her
husband or her father, If she makes unjustified refusal
to cohabit she loses the right.

But by looking at the state of the wife, that 1is to
say if the wife is adult and the hustand is minor, or is
gsick or imptent she would be entitled to receive her
maintenance,

So also where she goes to perform the obligatory
Hajj in company of the hushand or an accredited Mahrim,

with the consent of the hushand, she does not lose her
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right to maintenance) But where she goes, without
the husband's permission, to perform the ohligatory
Hajj or Umra, then she loses such a right,

However, the right will not be lost if the wife
refuses to cohabit on the ground of nonepayment of
her prompt dower bhefore consummation,

(e) WIFE MUST RESTOND TO THE INVITATION TQ COHABIT
BY HER. ADULT HUSBAND
Where the husband, if adult, invites the wife to

the conjugal roof, she has to comply., Where the wife,
without valid reasons refuses to comply, she loses her
right of maintenance. 1t is however immaterial here
whether acutal cohabitation takes place or not. The
mere invitation to the conjugal roof and the wife's

compliance or risistance is the yardstick,

(f) WIFE MUST OBEY REASONABLE ORDFRS OF_ HUSBAND

The wife must obey all reasonable and legal comu nds
or orders of the hushand., But while the husbend is
giviing such orders or commands he has to remember his
limitations:

(1) that he can only order the wife to do or

from doing matters explicitly falling within
the range of his rights;

(11) He has to also see that the orders to do,

fall within the sphere of the permissible

categories of action and
(i11) That he must hot order her to do an act, the
performance or non=performance of which viola=-

tes the rights of God.
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Each of the above territories has to be properly
guarded and more particularly the rights of the Almighty
God: The Qur'an praises th e wife who refused to 8hare
her husband's false or condone his wrong doings,
Dissent, therefore on fundamental matters of lelief is
absolutely necessary. And it 18 even the bounden duty
of the wife to correct the husband where she is dure
that he errs on such issues and he has to believe her

once she 1s telling the truth,

INCTDENTS OF MATMTENANCE:

By en incident; it is wo-»* *a ee=:l2 a distinct,
casual occurance of an event which is more often than
not an unnecessary or subordinate to the substantive
event, In this regard, the incidents of maintenance
are tlic-=2 cccurences which in course of time happen in
a pa*ticular marital assoclation., Such incidenis may
include inter alia:

(a) Maintenance in I'isar (period of difficulty/

hardship) of a husband,

(b) Maintenance during absence of a husband,

(-) Maintenance during sickness of a wife and

(@) Accumulation of maintenance.

It is pertinent to cast a glance at each of the
above incidents; pres nts; present, to be away, wanting

or lacking, not attentive or non~existent."91

— - -— - — -

91. The Lexicon Webster Dictiviwiy vol. 1,
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For our purposes however, absence means the state
of being at a distance place or non-existence within
a certain sphere.

It is imperative from the outset, to point out
that this subtopic-absence of husband - should not be
confused with the case of missing person - (mafqud).
This may allow a clearer understanding of the sub-topic
whereas the letter is outside the scope of this writing.

Where a husband has absented himself from the matri-
monial residence and is away from the wife either consciouzly
or unconsciously, the fact still remains that, that wife haa
to get fed, clothed and sheltered; a responsibility which
is incumbent upon the husbani, What the law demands of such
a husband is thet before setting out for such a journey/
sojourn which amounts to his physical absence from the
matrimonial residence, he has to be positively sure that
adequate provisions to cater for the welfare and well-being
of his family (wife), which shall cover the whole period of
his absence, l..ve ~224 ~ade  Mhin da 44 prfaminnd the dige
nity of both himself and his family. He can put the custody
of t} - materials for maintenance in the hands of the wife
or h~ can charge a trusted relation or friend with a power
of attorney to effect appropriate disbursement of the main-
tenance,

But if the husband has gone without msking such prepa-~
rations and his whereabouts is known and the wife has peti-~

tioned him before a court of law, all possible efforts should



be made as may be ordered by the judge, to have eontact
with him and that he should provide for his wife's
maintenance, If he falls to comply within a reasonable
time, the judge has the powe» tao order for a sum of
money be awerded Ho The wife in propartion o the Riebendls
known property., If the husban has no personal effeots
either in the nature 0f ospital 01 loans, hie tangible
{immovable} vroperty’e.g., house, farmland etc, can .be |
sold {taking an exaoct irssentgry of the property Sold).
The wife howswver has to meke a Swarn statement to the
fact that the husband has left nothing for her mainte-
nanes, I1f howeven the hushband has left nothing in

the form of movable A Immpowe¥ls Dlopswty, thel the wife
por wlTgU ¢he Nustendls -credi't. (as she has now become
hia agent of necessity), ‘

In the evenl vhat the mwband retuwme ermd 2 dispapss
arises betwsen the partieg concerning the payment of the
wifel!s allowgnce then the wife's statement before the
Judge or other recognised authority, shall be beliaued.“gz

Equally, in all cases in which a judge may degree
maintenance to a wife out of the property of her hushand,
she may lawfully, reasonably and justifiably take it
herself, even without the judgeis order, This was dicta=-
ted by the Sunnah of the Prophet (S.A.W.) when a certain
Hind Bint Ugbah, the wife of Sufyan went and complained

92, Cf: Mayyarah; Sharh al-Mayyarah alal Tuhfatil
Hukkam, Vol, I, P. 25,
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to the Prophet (S.A.W.) that her husband does not give
her what suffices her and her children and that she
takes from §is property without his permission, The
Prophet said to her, "Take what is sufficient to
your needs and the needs of your children equitablyd,

As to theproperty left by an abtsent husband, the
HANAFIS differ a little’ They assert that where the
property left by a husband in his own house or in deposit,
is of a different nature from that which a wife is
entitled to for meintenance, it can neither be sold by
herself or by the Jjudge on account of her maintenance,

The reforms implemented by some of the Muslim
countries have laid down scome conorete solutions based
on the above genersal prilnciples, For example in Tunisia
it is provided that where the husband absents himself
leaving back his wife, and neither has he left property
for her maintenance, nor appelnted any person to provide
maintenance to her during his absence the court shall
give him one month's time and if he does not come back
within that period shall dissolve the marriage after
the wife proves the allegation by swearing on oath,

And where she spends on her own maintenance with a mind
to seek reimbursement from her husband, she shall have

a right to do so.“93 The ~fficial law applicable in

93, Cf: SS.40 & 41 of the Tunisian Code of Personal
Status, (1956),
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this country is the Mallki law, In Egypt, a country
which applies the Hanafi law if a husband goes to a place
where he can be easily contacted and has left no known
property from which a maintenance order be executed, he
shall be warned by the judge that his wife shall be

granted dissolution of marriage unless he either sends
money for her maintenance or comes back to support her
within a specific period. Where the place he has gone

to 1s far away so that he can not be easily, contacted

or where he 1s of unkonwn destination or is missing
(mafqud) and it is proved that he has no known property
from which maintenance order could be executed, the wife
may, upen her claim, be granted an revocable dissolution
of marriage without any delay. This applies to a situation
where the husband is serving a sentence order and therefore

unable to support the wife..“gh

l.6.3 MAINTENANCE DURING SICKNESS OF WIFE:

Where the wife falls sick, it appears to he, accor-
ding to common sense, the responsibility of the husband
to provide for her all she requires in terms of cloth,
feeding, medicine and medical charges or any other thing
considered essential to help the recovery of the wife.

In law however, the position is different, In many Maliki

terms"95 for instance, it is shown that the hushand has

94, S. 5 of the Egyptian Family Law, No, 25 of 1920,

95, Dasuqi - Hashiyat al-Dasugi Vol, II pg. 509;
Jawahirul Tkilil -~ Khalil - Vol. I. Page 403. But
of Figh al~Sunnah Vol, II. page 152,
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to pay for the services of a midwife on the occasion
of his wife's delivery. He is also required to supply
the wife with things considered essential by custom
(even where she delivers after divorce); but he is not
however obliged to buy her medicine or pay for the
clinical charges nor even the doctor's fee,

The HANNAFIS are in total agreement with the MALIKS
here, The SHAFI'IS however differ: They include medicine
ard clinical charges among the necessaries: "A husband
must not only supply his wife with necessary nourishment
but he must also give her......medicine when she is sick,
and doctor's and surgeons fees, She may insist to having
her ordinary nourishment during her illness, both the

principal nourshment and the condiments."96

THE RATIONALE

The Jjurists prefered reasons as to why the husband
is not bound to buy medicine or pay for the clinical
and other services for the sick wife, Some of these
reasons include:-

(1) It 18 a condition for entitlement to mainte-
nance far a wife that tolerates conjugal
relations,...with the husband, but as she
is now sick, she becomes obviously unable
to discharge such a funoction, This therefore
disentitles her to be maintained during the

period of sickness,

- —

96, Nawawi: Minhaj Et-Talibin page 38l.
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(i1) It is also a condition that the wife must

be accessible for conjugal relations,

When sick, she lies either at the hospital,

the parents house or at matrimonial home
(1f the husband gratutiously allow). She
is by this fact indisposed and therefore
inaccessible for conjugal relation's and
thereby loses her right of maintenance.
The soundness of these reasons are a subject of

great debate,

REFCRMS &

In some Muslim countries the feforms shifted all
such liabilities on the shoulders of the husband.
Example: In Jordan, the laws of Family Rights, 1951,
S, 65 (i) and (ii) state that when a wife delivers a
child, the husband is responsible for the payment of
the remuneration to a doctor or midwife, whe#-er the
marriage is extent, or has been dis8nslved. T[urther,
where the wife, who is entitled to maintenance falls
8ick requiring treatment, the husband shall be liable

for the expenses of the treatment which shall be liable
for the expenses of the treatment which shall be fixed

in accordance with his financial condition,

ACCUMULATION OF MAINTENANCE:

For the purposes of clearity, this sub-topic is
treated under the following paragraphs:-
(a) Due and
(b) Accumulated,
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(a) Due:

Maintenance becomes due to a validly married wife
from the very time she fulfills the conditions mentioned
supra, The mode of paying it however depends on when
it is most convenient for the husband to pay it; it may
be on daily, weekly, monthly, quarterly, half yearly
or yearly basis depending on his source of income. It
is stated in Jawahirul Ikhlil as follows:-

"Maintenance of the wife is based upon the
financial resources of the husband: If ‘he
earns his living on daily basis, it should be
paid daily, if he is one of those who earn
their wages weekly " 1en it shall be weekly;

if he earns it monthly then it be monthly as
for instenne, the government workers and if
it is yearly, as for the farmers and those
wiao derive their reasources from like nature,
it should be based on yearly basiS,...."97

The wife normally receives this allowance in advance
and the provision may be made in cash or kind though, in
principle, it is preferred in kind., The wife has to render

an account of what she has received,

(b) Accumulated:

There may sometimes arise unavoidable circumstances
which will obviously render payment of maintenance on its
due date, impossible, Example of such a case has already
been observed in I'isar treated supra., Then what happens
in such a situation?

Imams Malik and Shafi'i say that a wife accummulates

arrears of maintenance from the time it becomes due until

97. Khalil, Sheikh - Jaweshirul Ikhlil Vol, I P, 403,
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it is settled by payment, But Imam Abu Hanifah on the
other hand, allows it only to accummulate if there has
been a mutual agreement on the quantity of the mainte-
nance or that the payment cof such an arrears has been
decreed by the court,

Under the MALIKS, if the huaband becomes opulent,
he is absolved from payment of any arrcars, otherwise
the arrears is payable as an ordinary debt end does not
lapse.

To the HANAPIS howeyery, and as atated earlier, that
arrears are not recoverable unless there has been a clear
agreement to that effect by the parties or decree of the
court and even after the passing of the decree, if any
arrears are allowed to accummulate, they would Le recove-
rable if the marriage is dissolved either by the death
of either of the spouses or by divorce and if anything
is disbursed by the wife for maintenance from her own
property nothing would be recoverable from the husbhand,
In such cases if maintenance is ralsed by the wife on
the credit of the husband without the permission of the
Judge, the amount would be irrevocable, However, one
begs to ask: What date shall be considered as the effec~
tive date of recovering the arrears? It is the date of
presentation of the petition to the court or the date
the decree is passed?

It would seem reasonable to reckon from the date

o the dcies. 20

98, For further details ene may wish to glance at the
reforms in the Sudan, Egypt, Tunisia, Iraq,
Morocco and Jordan,
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4.7 APPLICATION OF THESE CONDITIONS AND INCIDENTS
IN CASE OF MUSLIM WIFE IN NIGERIA

A typical Northern Nigerian Muslim wife, who has
validly undergone the legal requirements of an Islamie
marriage, is no different status-wise from any other
Muslim wife elsewhere in the world. She should enjoy
all the legal rights her counterparts do enjoy., However
investigation has made alot of startling reveletions about
the peculiar position of our wives,

In the first place, and as indicated in the introdua-
tion to this writing, there is yet the thirst for know~
ledge In the society generally. In otherwords ingnorance
militates against the understanding of the basic dictates
of Islamic law generally and with regards to a marital
life in particular, This oconsequantly leads to & greet
many of the married couples not knowing the basic rights
and obligations the Shari'ah confers on each one of them,
Some wives are unecessarily deprived of these rights where-~
as others enjoy the superfluity of such rights, The latter
thereby leading to arrogance and laxity. Yet others are
not in law, supposed to enjoy any of such rights but do
enjoy them in full scale., For instance, it is a condition
before maintenance is due to a wife that she has to be
able to tolerate conjugal relation with the husband, Many
vives do not consider marriage as the only instrument which -
leéalises sexual intercourse between a couple., They assume
that on their getting to the matrimonial residence, they

are required to do are the manual services such as cooking
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or preparation of the food, sweeping the rooms, courtyard
or other appurtunences; bringing the water for ablution
or taking the hygienic bath and etc. If the husband seeks
to have her carnal knowledge, she proves unnecessarily
refractory; quarelling and fighting results from such

an attempt. Others are so wild enough (i.e., the wives)

to attempt injuring the husband's private part."99

One is, by this fact, obliged to question, what might
be the possible ceuses for such unnecessary and unruly
refractoriness?

On the philosophical side of it, one would, in most
cases, find out that the question of mutual and natural
love and affection is nowhere to be treaced in such couples
marital 1ife, That is why it has earlier been pointed out
in this writing, that the question of ex=rcising the power
of ijbar by some fathers defeats the whole aim of some
marriages,

Again, the issue of early marriages, where a small
girl of say about 9 - 12 years of age is married, is
another case in point. One of the conditions for enti-
tlement to maintenance is adulthood of the wife, Girls
of such tender ages are not, by virtue of their ages,
ripe for sexual intercourse and this, ipso facto disen-

titles such a married young girl to maintenance,

99, An incidence of such nature occured around theZaria
metropolis in the early 1979 where the wife cut the
genital organ of the husband with a razor blade,



- 33 -

Touching on the incidents vis~a~vis a Nigerian
Muslim wife, one would find in practice as in case
of I'isar that where the wife petitions the husband
before a law court, the court normally asks the husband
to justify his poverty, The Qadi can order the husband
to either provide maintenance for his wife or to sepa-~
rate himself from the wife by means of a rebocable
repudiation, If he however proves his indigence, the
court may give him time within which to effect supply
of the required maintenance, The time may extend to
two months. This period may be extended in case of
imprisonment or sickness., But once the period has
expired and nothing is forthcoming from the husband in
that regard, the court decrees the repudiation on behalf
of the husband. It is stated in the Tuhfah:

As such, such a repudiation is revocable, the
busband is free to re-engage his wife on a condition
that he has now got a means to provide maintenance to
the wife,

But where the wife has already incurred expenses
on the husbands behalf in such circumstances of poverty,
sickness or absence of the husband, any such expenses
so incurred provided they are not exaggerated and that
she swears and proves through withnesses that she has
actually incurred the said expenses with the hope of
getting such expenses settled by the husband at a
later date, are to be settled by the husband on court

order,
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Sb, the above stanza from the famous book of
procedure on the Malik law - SHARH TUHFATUL HUKKAMI
popularly and simply referred to as MAYYARAH -~ has
set out three steps in providing a solution where
the husband foces difficulties in maintaining his
wife:

(1) A period of two or more months, depending
on the circumstances of the situation, is
granted him within which to furnish the
wife with required maintenances;

(11) The involvement of two (l'=kamain’) arbitrators
to assess and rectify the situation between

the spouses and

(111) Dissolution of the marriage may occur,

As indicated much earlier, the last step set above
is left at the cholce of the wife: She may wish to
retain the marital bond and endure on her own volition,
the hardships and nor further complaints as she cannot
approbate and reprobate, or she, in the final analysis
seek8 for a dissolution of the marriage so as to become
free of her marital commitments to the husband, Where
the husband disallows the dissclution the court, upon
the wife's petition and adequate proofs, dissolves, the
marriage on the husband's behalf, This is because the
sharitah demands maintenance and security for the wife,
But this is obviously difficult to achieve if the
husband is destitute. It would be unjust and unequi-

table to force a wife to settle for less than a free
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choice whereas the marital tie anticipates compassion
and cooperation between the partners, She may become
more of a liabi}ity thénlan tasseth injﬁhich case
deﬁrivation may!incrEase rather than decrease. That
is why the Maliks asslgn the alternative choice of
seperation on the wife, : -

This right of choice of seperation has some two
significant; though indirect bearings on the htsband:-
(a) It may motivate him to intensify his drive

to improve his lot, so as to keep his family

intact and proud; |
(b) It may also ecourage him to show the béat

in his character to acquire personal qualities

that can be a source of consolation for the

wife who has proven her integrity and under-

standing under adverse conditions.

IN AMIN 3ARIN TAFIDA VS. MUSA KEMBU AuDU,"1%0

The petitioner sued the defendant for total lack
of maintenance and that the defendant is a drug-addict,
Any time he comes back he keeps on shouting on the
petitioner for ®ood. But the petitioner herself ws
.always being he€lped by neighbours.s The defendant
denied all the allegations, He went on further to
cite example that the petitioner once sued him before

another area court but the court rejected her complaint

100, Imrekprted case frp, Li,p Area Court Bauchi
State., Civil Suit No. 460/83, dated 12/4/83.
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and advised her to go back to the matrimonial home,

And as to the allegationg_of drug afidiction the

defendant argu;& that he was not in the habit .of

drug =addiotion,

A witness, who was # puardian to the petitioner
came and testified. The witness stated that the
defendant "is a confirmed dyug addiet. There was a
"~ timge be even diyorced the petitioner and she had

been in my house for a long time, The first ocase
was settled out of oourt but the defendant was unadle
to feed and cloth +the petitioner, The petitioner
threatened to run away from the town,"

. ...wBased nn this evldence ayl the earlier yurported
settlement by ancther court, whioh terms of settlement
the defendant failled to comply with, the present court
"hereby divorces the petitioner on the defendant's
behalf," The court cited some quotations from

Vol, I. of al-Mayyarah as its authority,

IN HALTWAH ALHAJT MUHAMMADY SAHYA VS. ALHAJT MUH. Yaaxa'®! .
Halimah sued her husband Alhaji Muhammadu at area
court Jos where she requested the court to dissolve
her marriage on the ground of his failure to maintain
her and also on the ground of his cruelty, On her
‘total failure to prove any of the érounds alleged by

her, the area court dismissed her case,

101, Shari'a Law Report of the CILS, A.B,U, Zaria
1980 S.L.R. Vol, P. 19.
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She then appealed to the Upper Area Court which
confirmed the decision of the Lewer Court, Still
agrieved, she applied to the Shari'ah Ceurt of Appeal
but they latter also dismissed hepr appeal, 1In the
Shari'ah Court of Appeal, the appellant enumerated her
oomplaints some of which include the following:

(1) That she no longer loves her husband who

humiliates her by beating her and did not
feed her properly,

(i1) That her husband no longer clothes her,.,..

The Shari'ah Court of Appeal, after going through
the merits of the Case amd the incoherent complaints of
the appelant found thet the appellant was unable to prove
the claims she made at the first instance court. She
further claimed that she hag been living with the respon-
dent for eight years during which he gave her clothes,
The respondent, in his 8tatement claimed that he used to
provide the appellant and her two other partners with
clothes together, The respondents witnesses also testi-
fied to that fact; the appellant herself told the Court
that the respondent has provided her with clothes at the
Id~el-Fitr Festival,

On the totality of al1 these the Shari'ah Court of
Appeal considered the appeal as unreasonable and fetchéﬂ\
No merit and it was therefore dismissed, comfirming the \
lower courts decision,

As for the absent husband, the practice here h-s
assumed an alarming proportion to the extent that we

have a lot of such casespending in the Lower Courts,



- 339 =~

However, rarely can one find an interesting case, This
i® because the wife who petitions the absent husband
hardly swears to an sath to substantiate her allegations.
Cr one finds that the petitioner, instead ¢f relying
upon the grounds of her petition gets astounded and
cofifused., The idea of an ocath discourages alot of them,
The hu~hands too, appear unmindful, And even where the
merriage is dissolved in such circumstances, the husband
cares very little to find out the causes of dissolving

his marriage lest he avers what the petitioner deposed.

IN DASO KOBI VS, DAN LAMI BAUCHI" 102

The petitioner told the court that her husband

went sway for six months leaving her with nothing to

feed on, The defendant however responded that when he

wae pgoing away he deposited with the petitioner some

2ix 'muds' of rice and thirteen Naira in cash fnar other

condiments, He further asserted that when he went away

he became sick for four months that was why he wa not in

& position to render further supply of maintenance.

Inepite of all these, the wife asserted that she wanted

the marriage dissolved as she no longer loves the defendant.
A period of respite was granted to the husband to effect

peyment of what the wife incured even though she showed

her unwillingness to receive the reimbursement and that the

defendant should go to the petitioner's parents teo get her

e

102, Unreported Civil Case No, 1149/33 from the Doya
Area Court Bauchi dated 20/11/83.
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convinced to return to the matrimonial residence, Both
retitioner and defendant went back to the court after
nine days in disagreement. Further period for recon-
ciliation was granted by the court for cne week, Still,
the metitioner rejected the idea of going back tr the
metrimonial home, But - or the third and last time'

2 one month reconciliation period was still granted.

This time the parties came to an agreement of settlement.

10
BUT IN KHADJA KUMC VS, ABDULLAHI SHUAYIBU" 2

The petitioner stated to the court that just “arely
a week after the conclusion of her marriage with the
defendant, he went away leaving her in a rented quarter
wvithout feeding, Since then she heard no mor of his
whereabouts for a period of about eleven months. She
prayed the court to dissolve her marriage with the
defendant, Her story as confirmed by two witneses, near
relations of the defendant,

The gourt allowed a period of respite for a month
whether the whereabouts of the husband could be traced.
On the expairy of this period, the petitioner came to
the court and informed the court that nothing was heard
of the husband, The petitioner indicated her readiness
to swear to an oath on her allegations,

On the stren h: of the above points, the Jjudge
pessed a decree dissolving the marriage between the parties.

The Jjudge further commented: "I have noticed that harship

———

103. Unreported civil case from Kumo Area Court, Suit
No, 79/83 dated 2,/5/83.
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i®s occasioned on the petitioner in that the husband

has gone away for about a year without any provision

for feeding and clothing of his wife, And that even

the matrimonial residence is a rented quarter the rent

of which is yet to be settled, The husband has not
conferred any power of attorney upon any person to take
care of the wife, nor has he left any known property.

Cn these grounds I hereby order for the dissolution of

the marriage between the spouses, and it is hereby dissolved
on behslf of the husband.” That Area Court judge cited his
authority from al-Mayyarah Vol,I., pages 262 - 26,

As for the sick wife, the practice appears in the North
to be more in line with the Shafi'i School rather than the
Maliks, This is because, a great many of the husbands have
taken it upon themselves to provide for almost everything
needed by a slck wife,

The researcher personally considers this practice
highly commendable, even thoug it is gratutisus, At the
seme time a question 1s pased, who caters for the siok wife
if she has no near relation, whereas her marriage with
the husband is still valid and existing and the husbahd
i= willing and “capable though he may refuse to help
8irce he is not obliged?

1.8 MAINTENANCE DURING DISSCLUTION OF MARRIAGE
1. DISSOLUTION AND IT'S CONSEQUENCES

Dissolution cannotes the act of breaking up; coming
to a terminal point; disintegration, or making an under-

takine no longer binding. It also cannotes a simultaneous
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to maintenance, The time for the iddah of course varies
from. one woman to another and the mode of how the marriage
contract has been determined. Now let us consider the
corditions (circumstances) of various forms of marriage
dissolution with a view to determining the entitlement

or otherwise of the affected woman,

heBe1 CONDITIONS OF ENTITLEMENT TO MAINTENANCE
AFTER MARRIAGE DISSOLUTION

Conditions for entitlement to maintenance after
the marriage has been dissolved are not unique, They
Aiffer in accordance with the nature and circumstances

of the known methods of dissclution on its merits.

(a) AL - T

Where a husband dies his spouse relics is required
to observe a waiting period of four months and t:n days
a2 laid down by the Holy Qurtan:

"And if any of you die and leave wives behind
they shall undergo a waiting periocd ¢* “our
months and ten dayS......"105

unconsumme*~ -
This applies to all ccisummated/wives of thedeceased,

(1) Condition of R"~h+ to M~*'" =-mne
Where the husband dies, the wife, whether revucably
divorced or not and whether pregnant or not loses the

follovwing rights:=-

- .

10L . For - satisfactory analysis on any of these methods
of marriage dissolution refer to any written work
of Iglamic Personal Status and more particularly to:
K.N, Ahmed: Muslim Law of Divorce; M.,T, El-Imeiri,
Personal Status in Islamic Law,

105, The Holy Qur(an: Chapter II, Verse 23},
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(1) Right to feeding;

(11) Right to clothes;

Thi=s all the Imans are agreed upon. This is because
they have all taken the view of the fact that the whole
proverty now passes on to the heirs and the spouse relic
being one of them shall and should not the conferred
with eAditional rights,

{ii) Right te Accommodation

According to the Malik School of Law, from the time
af death of husband up to the expiry of the iddah period
i,e., L1 months 10 &ays, the wife shall be allowed to continue
to reside in the matrimenial residence,

This is irrespective of whether the residenoce delongs
to either of the spouse or it even 1s on rental basis,

If the latter, it is the duty of the deceased's ather heire
to find out what the nature of the tenancy is and whether
the rent for the remainirgz period up to the expirstion of
the widows waiting period has been settled by the husband
before his death or not, If still unpaid, payment or alkere
native arrangement in lleu thereof be effected from the
decerred'!s estate before distribution,

If however the nature of the tenancy is such that by
mere coincidence, it expires just at about the time the
decersed died, then if the landlord agrees that the tenancy
continue at the same rent and conditions as before, the
apousge relic shall be allowed to stay till the expiry of
her iddah, If, on the other hand, the landlord (owner) of
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the house rejects such a new deal, the spouse relic
has to ~uit and accommodate hereself elsewhere. This
1= only aprlicable however to a consummated wife of
the deceased, A non-consummated widow of the deceased

106
i®= not entitled to this,"

B, Dissolution as a Result _. Divorce

Divorce, as pointed out earlier, is classified mainly
into three:-
(1) Unilateral Divorce by the Husband (talaq),
{11) Divorce at the instance of wife (khul), and
(111) Divorce through judicial process.

(1) Unilateral Divorce (Talaq)

This 1s where divorce occurs at the instance of the
husband, it is further classified into revocable and
irrevocable divorece. In circumstances where the wife
is revocably divorced, she enjoys the right to accommoda-
tion for observing her waiting period. She cannot be
erked to vacate the matrimonial residence by the husband
and neither can she, on her own accord opt to vacate the
resgsidence, This is ofcourse a2 right of the Almighty Allah,

It ecennot be brushed aside:-~

"esseDo not expel them from their homes; and
neither shall they be made to leave unless they
become openly guilty of immoral conduct,"107

106, Cf: Alfawakih al-Dawwan Vol,II. P,.98.
107, The Holy Qur'an Chapter L5:1.
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So the only condition on which the husband 1is
vermitted to send her out of the matrimonial residence

is when she commits open lawlessness,

"

o * 4+~ P-geding;
She can only enjoy this right if she is pregnant,
Ctherwise 1t is lost, The Holy Qurian further states:=
"And if they happen to be with child, spend
freely on them until they deliver their
burden; and if they nurse your off-spring

after the divorce has beccme final, give
then their due recompense,"108

b. Ripht += " ~*hing:

While pregnant, the divorced is entitled to a
comrlete dress if repudiated at the comencement of her
pregnancy, This however is not obligatory on the divorcer
if he has provided her with such a set at the beginning
of her nregnancy.

A triply div-orced woman enjoys Ic-Aire a~r~cuc-dution
end a set of dress if only pregnant. The pregnancy how-
ever has to be established

A woman divorced by way of mutual imprecati~n (LIAN)
hae no right to feeding accommodation ard clothing even
though she be pregnant, This is because the pregnancy is
vhat 1s contested by the husband ¢~ the child
cannot be maintained by that husband,

— I i . e A R -

108, Th Holy Gur'an Chapter 55;6,
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(11) iverce Throggh ggdicial Prooress

The rules applicable to a marriage which has been
irrevocably divorced apply here: and that is to say
the wife, unless nregnant, is not entitled to any form

of maintenance,

4.9 APPLICATION OF THESE CCUNDITIONS IN CASE OF A
A MUSLIM WIFE IN ‘NICFRIA

The applicability of the conditions of entitlement
to maintenance after the determination of a marriage,
honestly speaking, leaves much to be desired.

In the first instance, taking the position of a
widow, “~vhose husband dies, leaving her back, I consider
the provision of the law, as pointed out above, as
unnecessgarily diminitive., What is actually previded in
the Jjurisprudential books is what is in actual practice,
But there 1s little rational in providing a widow with
sn accommodation whereas her feeding hangs in the air,
Thie ruggests that the widow, under necessity has ts go
out for easier means, What guarantce do we have to
safeguard and keep her chastity unpolluted looking 2t
the temptations? If provision for accommedation can
be made out of the deceased's estate, it is equally
immortant and desirable that feeding be arranged far
the widow, Feeding and accommodation should be considered
28 inseparable twins that exist together. Any attempt
to separate oene from the other is palpably injurious and

jeorpardises the existence of the other.
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This observation has been carried on for a
very long time, The writer has with concern noticed
for instance in his area how widows are forced by
circumstances to go out to the farms to participate
along with men in manual work so as to sustain a
livineg, Others are prone to take a certain malprac=-
tices - theft, fornication/adultery and etec.

It sppears that none of the schools of law has
come up with anything different. This is because as
mentioned earlier, they have taken the spouse relic
eg en heir, well, even if she is an heir, which she
naturslly and undisputably is, it is not all husband
that die to leave behin them a great heap of fortunes.
She i= ofcourse =2 Quﬁfanic heir, but the grestest
shere she can get is j"of the net estate, Further she
might not have any relation to turn to for help in
any cese of necessity.

Cant we provide 2 better and more certain solutions
for a stable up~keep of such widows? Again, looking
2t the above provisions of the law, the husband and wife,
on separation, both are certain of their statutory
rights, The major question however, is, "Is that what
obtaing in the Nigerian society?" The answer
is invariably, No. This is because the very moment a
marriage contract comes to an end between 2 husband
end 2 wife in whichever form, it is evident, in most
crseg that the wife is so impatient te vacate the
mrtrimonial home., If for example, the marriage comes to

2n end say about 6,00 a.,m. the wife can hardly wait to
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Sce 7,00 a,m, in that house but quits to either her
nerents home or some other place however distant.

In the event that she has no transport money, she

still prefers, to move out of the matrimonial home

to other places sceking for help for the transport
money at the same time giving publicity that, she is

ne more a married woman now: This is irrespective of
whether the purported divorce is revoecable or otherwise,
Inmedintely she arrives at hor parents home, she starts
rreparing to come back to the motrimonial home for
finel packing out (if she did not remove her personal
effects along with her on the day the divorce occurs).
The hugband too, out of exasperstion no courage to co-l
her down and ask hér to remain in the matrimonial home
until after the expiration of her idda,

Whan 2 handful of widows were asked: Why is it that
on thr. whole, women whos¢ marriage contracts come to an
end do not want to r<main and observe their waiting
reriod in the matrimonial home? The answers proffered
gre seemingly the same:

(1) "That I ermret t Yor~+2 £4 2fve with my
gnc~y" (i.0. the hush-~21," " . v
(ii) "The world will accused me of heart lessness
and that I prefer the husband's home even
though he has divorced me than my parents
home,"

(411) "Further stay in the matrimonial home gives

more courage to the hushand to maltreat me

the more."
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Conversely a cross = sectional view of some
of the husbands, on why they do not permit their
divorced wives to observe the waiting period in
the matrimonial home, shows that, many of them hate
to live together with a wife "one purports to have
been divorced," "How can,” one of the husbands
stzted, "keep on maintaining a woman with whom my
relation (legal) is now severed?" Such a host of
otheres are the reasons proffered by majority of the
divorced spouseg on why they cannot live together

until the experation of the idda,

So in general, the fundamental issuee resised
as defences for observing the waiting period in the
matrimonial home are mainly due to total ignorsnce
of the rules of marriage and divorce., Otherwiee,
none ’“rp.; both segments could dare state such as
valid reasons to refuse to stay and observe the idda
in the matrimonial home, Both seem to forget or are
unaweare that this is a right of the Almight Cod, It
cannot thus be waived by either of the spouses, If
the husband refuses to accommodate a divorced i aman
who is entitled to accommodation during iddeh, a
eourt order cagﬁissuedto restrain him from ejecting
the divorced out of the matrimonial home, /And if it
is the wife who insists on leaving the matrimonial home,
a court order can prchibit her from so doing unless

there is a genuine reason to order otherwise,
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THE_RATIONALE OF THE STAY

The Shari'a does not sanction for the stay to

observe the idda in the matrimonial home for the

seke of inflicting mental, physical or financial

tortures on any of the spouses. For fetched ressoned

ideals are the basis, And among them are:

(1)

(11)

(111)

That the waiting periocd shall serve as an

interam Period within which the husband
.may regret his action and God mey couse
him to renew his ides for re-engnging

her as a wife once more., In that even

he does not haﬁe to encocunter any type
of problem before the re-engagement
materialises,
It is a very good period long encugh to
ascertain whether there is a pregnancy

of the marriage or not,

The stay is an act of devotion imposed

by shari'a and it cannot be waived,

The Qur'an states:=-

"Do not expel them frcem their homejy and

neither shall they be made to leave, unless
they become openly guilty of immora
conduct, These then, are the bounds set
by God.l.l.109‘

109. The Holy Qur'an Chapter 65:1 but Muhammad Asad,
in his, "The message of the Qur'an" whilecommen-
ting states: "This particular injuction c¢-:es
not imply a prohibition cf a divorced women's
leaving her home of her own free will,"
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THE RIGHTS AND DUTIES OF THE SPOUSES UNDER ENLISH
LAW

The principal effect of marriage under English Law

was that for many purposes it fused the legal personali-
ties of husband and wife into one. The clearest exposition
of this doctrine of unity of husband and wife is probably .
that of BLACKSTONE, who said:110 '

"By marriage, the husband and wife are one person
in Law; that is, the very being or legal existe
of the woman is suspended during th e marriage,
or at least is incorporated and consolidated

into that of the husband; under whose wing
protection and cover, she performs everything;
and is therefore called in our Law-~French

a feme-covert, femina vir% co erta; is said
0 cover-paron, under the protection and
Influence of her husbands, her baron or lord;

and her condition during marriage 1s called

her coverture, Upon this principle of a union
of person 1n husband and wife, depend almost

all the legal rights, duties, and disabilities,
that either of them acquire by the marriage,"
Statﬁtory marriage like its counter part Islamic
marriage, confers on the husband and wife rights and
obligations that are-peculiar to persons who have acquired
that status. These rights and obligations relate inter
alia, to consortium, maintenance, property, and other
civil matters.
By the fact of marriage the epouses owe each other
a number of duties and responsibilities which are collec~

tively referred to as consortium, Each spouse has the

right to the Other's consortium. Consortium means living

110, Quoted by Bromley, P.M,, Family Law Lth Ed,
Butterworth London 1971, P. 90,
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" together as husband and wife with all the incidents
that flow from that relationship. Normally, this,
will involve gharing the common matrimonial home,
but this is not absolutely essential, It may be
possible for the spouses to cohabit only from time
to time, as where the husband has to spend long periods
away from home for reasons of his profession,

Consortium then, connotes as far as pqssible the
sharting of common home and a cbmmon domestic life.
It 1s difficult to go beyond this and to define clearly
the duties which spouses owe eﬁch other in their domes-
tic life; this is, after all, a matter of common knowl=-
ledge rather than a subject of legal discussion., English
Law like Islamic Law imposed the duty to provide main-
tenance to tbe family, while the wife will be responsible
for the running of the home, a duty which may take the
form of supervising over the members of the household
and doing the other household such as cooking and looking
after the children, Today in Nigeria, this is not so,
especlally where both spouses are working, both normally
contribute out of their earning to maintain the family,
Legally,consortium resembles ownership, for husband and
wife enjoy "a bundle of rights some hardly capable of
precise defination."111 1In spite of the difficulty, it

may be worth while to examine some of these incidents

114, Per Lord Raid in Best v. Samuel fox & Co.,

Ltd., (1952 ALL ER 394, 401, H,L.3 (1952) A.C.
716-736 4
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of consortium which have been directly or indirectly

the subject of Jjudicial decision,

4.9.2

4h.9.3

The wife's right to use her Husband's name:

On marriage a wife acquire the right to use
her husband's Surmane the right of which ghe will

continue to retain even after the termination of

_ the marriage wither by death or divorce, and the

husband has no right legally to stop her from
using it, unless if she is still addressing herself
as his wife, he may of course restrain her from

doing so by Jjactitation of prepceedings.

Mutual duty to cohabit:
Oreof the incidents of consortium is the duty

of the spouses to live together as far as their
circumstances will permit. In choosing the matri-
monial home both of th e spouses has to agree a
to where to stay. Such an agreement may be entered
into before marriage or after, ~ amnd will remain
inforce until a change of circumstance (for example,
a change in the spouses financial position or health
or business interest) makes it necessary or desirable
for them to change their home and thus come to a
fresh agreement, as a matter of Law neither of them
has an absolute right in this respect against the
other and all the circumstances mus% be taken into
consideration, This means that in a Large number
of cases the husband will be entitled to the last
ward for the simple reason that he will be the bread-
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winner and must be ab le to live near his place of

work."112

Sexual Inteprcourse: |

By entering into the marital state each spouse owes
the other the duty to consummate the marriage. This
duty continues to be effective throughout the duration
of the marriage. Though sexual intercourse 1s a
matual right to both spouées; yet, one spouse is not
bound to submit to'the unreasonable demand of the
other party which may be detrimental to that pgrty's
health., In ability to consummate the marriage or the
wilful refusal of either party may fall within secticn
15(2) (a) of the Matrimonial Causes Decree 1970 as
evidence of the irretrievable breakdown of the marrisge,
By marriage a wife consents to intercourse with her
husband dhring coverture and she thus confers on him
a privilege which she is not entitled to withdraw
whenever she pleases, Therefore befause of th is
right a husband cannot be held gullty for raping his
wife. But he may be guilty of aiding or abetting.
Also he may be held guilty if the wife obtains Jjudicial
separation or where the spouses had entered into a
separation agreement, at any rate if it contined a

non-molestation clause."113

112,  Per Denning, L.J. in Dunn v, Dunn (1949), P.98
at PP, 823 and 103 respectively,

113, gég. Miller (1954) 2 A1l E.R. 529; (1954) 2 Q.B.
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English Law like Islamic where an unreasonable
insistence upon intercourse or the wilful recourse
at all will entitle the party suffering as a conse-
quence to seek separation from the other and a
course of conduct of this sort which injures the

Other's health will amount to cruelty."11h

4.9.5 Mutual Protection:

The Law has given each spouse Q right to
use such force as is reasonably necessary to
ﬁrotect the other from attack or Other physical
harm- and may Lawfully kill an asseilant 1f he -
or she belleves that the act is absolutely
necessary to preserve the Others life."115

4.1  MAINTENANCE OF A WIFE UNDER ENGLISH LAW.
Under English Law, a husband i1s bound to maintain

his wife either during the continuance of the marriage
or after the termination of the marriege. The duty
of the husband to maintain his wife is said to be

"an inevitable consequences of the doctrine of unity
of Personality, for the wife, lacking the capacity to
hold property and to contract, could neither own the
bare necessities of life nor enter into a binding

contract to buy them."116

11  Section 15(2) (c) of the Matrimonial Causes
Decree 1970,

115. Sections 59 and 60 of the Penal Code Law, and
Criminal Code Act Sections 286 and 287,

r A - - L B B

L .. ee 301,
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Maintenmancs in this conteit include not only necessary
goods such as food and clothing but also necessary

services such as lodging, madical ¢care and education,

The. fact of marriage, therefore, raises a presump-'.
tion that the husband is bound in the absence of any
expressg or implied arrangement'to the countrary to
provide his wife with (1) the necessities of life,
such as food and clothing and (1i) 2 home. Nommally,
of course, the spouses will cohabit at that home,

80 that a wife can only look to her husband to provide
separate maintenance for her in a separate esteblishe

ment if she has good reason for not eohabitting with

im, "1 17

LOSS OF RICHT OF MATINTENANCE

Under Common Law if a wife eommits adultyy and the
husband has meither connived at it nor condon it, the
Law says that she loses her right to maintenance for

good. This is so whether or not the husband knows

‘of the adultry. Indeed, a reasonable but mistaken

belief 8o long as it is induced in the husban by his
wifes conduct that she has committed adultry will
entitled him to refuse to cohabit with her and to
maintain her until, of course, he ceased to have
reasonable grounds for continuing to entertain that

belief, Also the wife's right to maintenance cases if

117. See McGowan v, McGowan (1948) ALL E.R. 1032.



B - 358 -

she deserts her husband but not necessarily for all
times as is the case when she commits adultry. The
deserting wife's right to maintenance 1s only suspen=
ded during the continuance of the desertion: thus,

if the desertion comes to an end, the right revives,
Indeed it 1s always possible for a wife to take the
remedy into her own hands by taking steps to became
recounciled, for, even if her husband does not accept
her offer, her right to maintenance will be thereby
revived, Conversely, of course, it follows that if
the husband is in desertion or constructive desertion,

the wife's right to maintenance reains unimpaired.,

4,102 THE WIFE'S_DUTY TO MAINTAIN HER HUSBAND.

The ®nglish Common Law considered husband -and wife
as one and regarded married women as incapable of holding
property and of contracting., Furthermore it held that
one spouse could not see the Other and therefore she
could not be made liable to maintain her husband during
or after marriage., But in these days of socalled
equality between the sexes certain statutory provisions
have now been made giving the husband the right of

maintenance during or after the marriage.

4.10,3 ENFORCEMENT OF THE WIFE'S RIGHT TO MAINTENANCE.

We have just seen that the Common Law disallowed
wives from giving th eir husbands. One of the conse=-
quences of this disability was that the wife whose
husband has negelected to maintain her could not directly
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enforce her right to be maintained by bringing an action
against her husband in respect of his failure. However,
the Law accorded her authority to pledge his credit for
necessaries as his agent, and the husband shall be
responsible for the payment of the same, What are nece=-
ssaries is a question that has to be decided with regard
to the living standard of the husband, The power to
pledge the hus’ and's credit was termed the wifes agency
of necessity. The agency of necessity is obvicusly of
great importance so long as the wife is generally income
petent to contract and own property under common Law,
The Law Stated shortly, is that a wife whilst
living with her husband in a domestic establishment of
their own and having the management of the household,
i1s presumed to have his authority to pledge his credit
for necessaries which: (i) suitable to his status in
life or the status in which he permits her to live and
(i1) f£fall within the domestic department ususlly con-
fided to her management. This presumption may be rebut-
ted by proving any of the following: (a) that the
husband has forbidden the wife to pledge his credit;
(b) that the wife has been given a proper allowance for
household expenses on the footing that she is not to
pledge his credits; (c) that the wife is already adequa-
tely supplied with the necessaries in question; (d) that
the order for necessaries was an excessive one; (e) that
the husband had expressly forbidden the tradesman to
give credit, and (f) that the trad~sman gave credit

exclusively to the w .72,
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If a wife cannot pledge the husband's credit after
the marriage has been terminated by death, divorce or
a nullity decree, The wife will still be able to pledge
the husband's credit even after a decree of judicial
separation, However, Section 20(L) (b) of Matrimonial
causes Act 1965 provides that if the payment of alimony
has been ordered snd it has been duly paid, the husband
will not held liable for necessaries supplied for the

use of the wife.“118

Under Section 22 of the Matrimonial
Causes Act, the High Court may order the husband to make
periodic payments to the wife, The amount payable may

be secured, but the husband reSponsibility 1s oniy during
the joint 1lifes of the spouses, Though this Act of 1965
cannot apply in Nigeria, but Nigerian Courts have always
assured that the section applied TAYLOR, C.J. in Ifeagwu
v. Ifeagwu. (unreported) Nigerian Times February 1966,
awarded the wife N100 a month as maintenance in an action

brought under Section 23 of the Act.“119

h.10.h POINTS OF DIFEERENCE BETWEEN ISLAMIC AND ENGLTISH LAWS.

Th Islamic Law differs from the English Law in

several aspects., Under Islamic Law, th e husbands respon=-
sibility to maintain his wife terminates, in the absence of
contract to the contrary when the wife's idda(waliting
period) expires. Under English Law however, a Court may

118. A wife's right under common law remdey (pledging
credit) for enforcing a maintenance right applies
in Nigeria,

119, See Section 73(1) (a) of the Martrimonial Cause
Decree 1970,
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order the husband on the dissolution of marriage to make
a lump sum or a weekly, monthly, yearly or Other periodic
sum to be paic to the wife for her 1fe."120 Islamic
Law in several QOther aspects. Under English Law, the
wife's financial position is also taken into consideration
when fixing maintenance whereas Islamic Law as pointed
before, does not take into account the wife's personsih
wealth when fixing the requisite amount of maintenance
and the fact that the wife is wealthy does not in amy
way affect her right of maintenance under Islamic Law,
Under English Law a wife who wants a separation from

her husband on the ground of his insanity may be ordered
by the Court to make provision for the maintenance of

w121

her hushan. Under Islamic Law, a wife is never res-

ponsible for the husbans maintenance in any way.

Another point of difference between English and
Islamic Law is that an English wife was not considered
entitled to save anything out of the maintenance paid
to her by her husband, If she saved any amount and
purchase anything with it, it was held to belong to the
husband.”122 This involved hardship to the wife and to
save her from it Section 1 of the Married Women's Property
Act provided that the savings shall belong to both the

husband and wife in equal shares., Islamic Law considers

120, 1Ibid,

121, Section 20(1) Matrimonial Causes Act 1965; Section 25
of the Matrimonial Causes Decree 1970.

122, Blackwell v, Plackwell, (1943) 2 ALL E.R., 597.
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that the maintenance paid to the wife becomes her
absolute property and she can do whatever she may like
with it."123 Hence the savings out of her maintenance
shall belong to her, The only restriction on her right
to save anything out of the maintenance paid to her

is that she cannot resort to such saving at the cost

of her health or decency.

L1 MAINTENANCE UNDER CUSTOMARY LAW.

Under Customary Law, a husband is responsible to
maintain his wife during the subsistance of the marriage.
The right of maintenance terminates by the termination
of the marriage., Also, unlike English Law, Customary
Law does not impose any responsibility on the wife to
maintain her husband, But, there is, one thing common
among the customary laws of Nigeria that, both husband
and wife have specific duties to perform, It is the
responsibility of the husband to maintain his wife,

The duty is usually to provide clothing, feeding, housing
and medical attention, The wife on the Other hand is
responsible for the preparation of food, weeding her
husbands farms plots and to perform other domestic
services. In some areas, the duty of the husband to
maintain the wife has received statutory recognition,

Fro example, under The Native Authority (Declaration of
Biu Native Marriage Law and Custom) order 196&."12h

The Native Authority (Declaration of Borgu Native Marriage

123. Ibn Abidin, Op. Cit, Vol.II, P. 905.
124 Section 7(2) (c).
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and Custom) order 1964,“125 and The Native Authority
(Declaration of Idoma Native Marriage Law and Custom)
order 1959,"720 & wife is entitled to "maintenance

of her self and her childre, including food, clothing

and housing at a standard commensurate with his means,

In each and every tribe in Nigeria one would find
the Law and Custom of that area is domanding that the
husband to maintain his wife, but the actual fact is
Otherwise, To the writer, it is better to put it that,
under Customary Law Marriages, it is the wife who is
maintaining herself, The reason is that in most of
Nigerian tribes, you will find that it is one of the
wife's duty to weed her husband's farm, And in some
areas, it has even received statutory recognition. For
example under the Native Authority (Declaration of Idoma
Native Law and Custom) order, 1959"1%7 and the Native
Authority (Declaration of Borgu Native Marriage Law and
Custom) order, 1961”12§ This is the main reason that
under those customary laws there is no limit to the
number of wives a person can marry, because every woman
is contributing to her maintenance either by farming
her own farm plot or by helping her husband on his farm
plot. Apart from placing him in higher social status,
the greater the number of wives the greater his economic

potential, especially in terms of labour, Dure te Mais

125, Section 8(2) (c¢).

185. Secifon Si2) 1o

128, Section 8(1) (e).
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fact, 1 prefer to say that a husband under Customary
Law, is only providing to his wife a shelter., Because
the reasearch revealed that in a polygamous family

each wife has a hut of her own, Therefore, this is
the only thing the husband provides to his wife.

Even this, in some communities, it is either the duty
of the wife to build her hut or to help him in building
the hut,

The husband is liable to maintain the wife only
during the subsistence of the marriage, If the marriage
has been terminated by a divorce, the duty to maintain
comes to an end, Failure on the side of either of
the parties to a Customary marriage to perform his or
her duties, if clearly established, could lead to
diverce when attempt at reconciliation fails. Like
under Islamic Law, a wife under Customary Law whose
husband either fails or refused to maintain her would
bring an action for the dissolution of the marriage
on the ground of lack of maintenance, or the Court to

force the husband to give her the maintenance,



CHAPYER FIVE

A COMPARATIVE EVALUATION OF

THE NATURE AND PHILASOPHY OF
THE INSTITUTIGN OF POLYGAMY

5e1 HISTORICAL BACHISNWAIND ;

Pelygamy means the plurality af mates, Meore

specifically, if a man has mere than ene wife at

the same time, he is said to we pelygameus, On

the other hand, if a weman has mere than enarusbandy
it is called pelyandary, Altheugh Secial Scientists
apply the term "Pelygamy" weth te the practice in
which a weman is married to mere than ene husband
precisely called "pelygamy" and to the mere frequent-
practice in which a man is married te mere than one
wife, whioh they alsv referred to as "polygamy",

The latter view of what constitutes pelygamy is
essentially subscribed for,

Early human societies realized the danger
inhrerent in the practice of pelyandary, and it was
therefore rarely applied, The danger lay not enly
in the severe campetition that would arise between
Jealous husbands wut mainly in the confusien over
determining the paternity ef the children, That
cenfusion does net arise in the practice of peolygamy
It alse seems that the interruptien ef the female
sexual capaeity, the menthly and pestnatal menstrual
perieds and the lack eof such interruptien in males
had semething to do with the greater frequeascy eof

polygamy,
The institutien ef polygamy has existed among

the various nagions ever since the earliest days

both ip the polygamous apd pelyandwous forms..




Se Ter/yolygany is qogoeryed, 1t was a recogpised
practice ever since soclety adepted the patriarchal

pattern as 1; still t9_he found ameng numerous
civilised nations, As with Polygamy, se alse with
pelyandary, the institutien seems to have a definite
positien in the development of the histery of human
marriage, It appears that at one stage or the other
poelyandary in some feorm has existed ameng almest all
the ancient nations eof the werld, In India itself
fraternal pglyandary is not enly existing but is
recognised as a normal State of Seciety among scme »f
the tribes in the Himalayan hills, Among them the
Commen wife of all the krothers 1s still considered te
te the cornerstone eof the joint family,

Partial and jealous writers in the West have,
generally, misrepresented Islam, Particular care
was taken by the Christian priests to keep the real
Islam out of the reach of their felk and to present
such caricatures of Islam that weuld be repulsive even
to lgok at, The West, accordingly, levelled charge of
originating and advecating polygamy against Islam
and its Prophet as a Eurvpean female Muslim convert
(whe is married polygamously) has put it, the Westerners
view the Muslim woman as ",,.existing in a world
of shadows, oppressed and suppressed ,,,...5ide by side
with this image,,, is another on prejected by the
entertainment media, that of a Muslim weman as a
member of a harem in the Hollywoed versiens of the
Arablan Nights, Here ghe forms a unit in a fleck
of scantily-clad and bird-witted yound ladies who lie
around in places awaiting the oppertunity te he neticed
by their Lord and master, the Sultan, These images

are of ccurse very appealing to the Western imagination-

PlrmodVsr Al mwcmdicmcnd -~ - . - = e
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in fear of her jealous and brutal bmsband; She is
the traditional maiden in distress, waiting for St,
George to slay the dragon and rescue her; Secondly of
the Slave-girl, dazzling in silks and jJewels, awaiting
ner masters pleasures, Which Western man ur woman
has not at ene time or another indulged in a fantasy
in which he or she plays one of these rulesi To knew
the truth behind this allegation it is necessary
%o make a brief survey of the world history reletirg
to pelygamy,

In our contemperary times, epinions regarding
the role of the Church, society and the state in
regunlating issues concerning the formation, dissolutien
and the conduct ~f spruses in a married life are
rapidly and radically changing in most Western ceuntries,
Individnals have experimented with different senual
vicus such as greup marriages, swinging couples,
commen Law marriages, serial-polygamy etc; Partles
to these varieties of unions - including marriage
prcper - have assumed greater roles indetermining the
terms of the union rights and opligaticns, financial
packages, dissolution etc; and the state and society
have assumed less of a paternalistic role in regulating
(2)

these and sther p.¢rimonial 1ssues, These changes

in attitude also affected the legal censequences of

pelygamous unions, and the accompanying scocial stigma,

1 A.B. Lemu, Woman in Islam, pp. 13-14,
e 1l.A. Glendon, State, Law and family, 1977, P.1,
See also N, Stinnet an oW, song, The family

and Alternative lifestyles, Chicago, 19 an
4 A, Allott, The 1 s of Law, 1980, pp. 259-86.
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History shows that in all periods of human
civilization ppolygamy has remained, and even today

1s, an important social institution, M. Letournean

in his renowned work Evolution of Marriages says:

"The most civilized nations must have begun with
polygamy, It is a Law which has few exceptions.,® It
was also practiced in Biblical and Talmudic tiﬁes. The
Mosalc Law encouraged 1t and most of their famous
Prophets had more than one wife, Issac Taylor writes
that polygamy is a most difficult question, Mpses did
not prohipit it. It was practiced by David, (Daud),
Solomon (Sulaiman), Abraham (Ibrahim) and other reformers
and Prophets in different-stages of history,.

Like Jjudaism and Christianity, Islam does not
rrovide an explicit prohibition of polygamy, but unlike
judaism, Christianity and perhaps other religions
as well,; Islam deals with the issue more clearly and
certain legal requirements and restraints that amount
to the discouragement of such alpractice. The reason
for not prohihiting polygamy categorically is jerhaps
due to the fact that there are certain conditions which
face individuals and societies in different places
and at different times, which meke the limited rractice
of polygamy =z better solution than either divorce or
the hypocritical pretence of morality, OGY present
day feelings atout what is “tasteful" or "distasteful®
are something we cannot force on all people everywhere
at ~11 times and under all conditions, unless 1t is
a ove=stion of a Law coming from Almighty Allah, This

will load us to.the following question,
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Betst Is Polygamy immoral Per Se?

In an attempt to answer thils question, reference
has to be made to the following universally recognised
religions; Judaism, Christianity and Islam, This 1s
to enable us understand the positiono§ the iﬁstitution
of polygamy in the respective religions,

(1) Judaism

It is notable that most of the old Testament
Prophets were polygamous, According tgvgld Tbstement’
Prophets Abraham had two wives, Yaqub had four wives,
Moses four Wives,David had nine Wives and, according

(3)

to other sources'” “he had one hundred wives and the
name of those wives are mentioned in the Bible.(a)
Prophet Sulaiman (Sojomon) had seven hundred wives
and three hundred conoubines.(rj)ﬁ’.is Son had cigh.een
wives and sixty Concubines,(s) All the jucde.: must
have had several wives each.(7) and each of Reholj-am's
twenty eight sons had many wives,(a) and The Dictionary
of the Bible States:
"Polygamy meets us as a fact: e,g, Abraham, Jacob,
the Jjudges, David, Solomon.... In Deutronomy 17:17;
the King is warned not to multiply wives; Later
regulations finea the number at eighteen for
a king and four for an ordinary man".(g)

The philosophy behined the legalization of polygamy
is explained in the Encyclopedia Biblica:

- daw A.G. W 1972 puhld:
3 pday, A-fosBoivgemy in Islamic Lav 1875 PRhi'8ed. Y.

o Sulaiman M, Rahmatan-l1l-Alamin, Vol, 1, P,2
5, I Kings 9:16; 1133 of,, S. of Sol, 63C,

6, 2 Chron, 11321,

Te Judg,B8:30; 10:45; 12314,

n. 2 Chl"on. 11:23-

0. géctionar of the Bible (James Hasting, E‘itor),
vised EEIEIon.
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®The man who owns his wife as.a chattel can on the

same principle own as many as he pleases; that is
to say as many as he can afford to Tuy and keepsee
see The Talmudists formulate the rule that no Jew
may have more than four wives, Kings may have at

most eighteen"(10)

It was only at the beginning of the 11th Century
(about four Centuries after the advent of Islam) that
polygamy was expressly prohibited in judaism,

Westermark remarked,

n was sti racticed

dﬂ% ﬁé §H€°B?881ge§§eg?1¥§§mﬁmong Sew%llyving fﬁ

Muhammadan countries it occurs even today, An

express prohibition of it was not pronounced until

the convening of the Rabbical synod at worms, in

the beginning of the 11th century, This prohibition

was orizinally made for the Jews living in Germany

and Northern France, but 1t was successively adopted
in all European ccuntries, Never the less, the

Jx - -, maplage Code retained many procvisions which

originited at a time when polygamy was still legally
in existence"(11)

(11) Christianity

As the 0ld Testgment 1s a vital part
of the Christian doctrine, it cennot be disregarded in
this discussion, It was concerning the 0ld Testement
Law and the 0ld Testament Prophets that Prophet Jesus
(Isa) Said plainly that he came not to destroy the .
law of other Prophets but rather to fulfill Ykem,
In addition, there 1is no passage in the New Testament
that clearly Prohibite polygamy, This was the
understanding of the early Church fathers and for
several centuries in the Christian era, Jesus had

mentioneld his coming in these words:

10. Fnevelopedia Biblica (Rev, T.K. Cheyene, and J.S.

R ok, Edicarsg. The Macmillan Co,, London, 1902
VOl ] J ] J?- 29&'

Westermark, E,A,, The History of Human Marriage. (5th
YA Ton Rewrltfen) WVMaemiTlian o 1 rdon APt R

1.
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"At that time, the kingdomof Heaven will be
like this, once there were ten girls who took
thelr oil lamps =2n? went out to meet the
bridegroom, Five of them were foolish, and the
other five were wise, The foclish ones took
their lamps but did not take any extra oil
with them, while the wise ones took containers
full of oil for their lamps, The bridegroom was
late in coming, The five girls who were ready
went in with him to the weddineg feast, and the
door was closed, The other Eirls arrived late
and were not admitted,"(12)

Even if it may be termed a metaphor, still if this

act was unlawful or not commendable in the sivht of Jesus

he would not have given such an example,

There are many examples of Christian Kings marrying
more than one woman, Fredrick -« Wilhem II and Philip
married more than one wife with the approval of the
Church and St, Luther also married more than one wife,
Westermarck, the notel authority on the history of human

marriage states:

"Considering that monogamy prevailed as the only
legitimate form of marriage in Greece and Rome,

it cannot be said that Christimnity introduced
obligatory monogamy in the Western world, Indeed,
althourh the New - Testment assumes monogamy as
the normal or ideal form of marriage, it does not
expressly prohibit polygamy, except in the case

12, Matta 253 1 - 11,



- 372 =

of a Bishop and a deacon, It has been argued that

it was not necessary for the first Christian teachers

to condemn poly;yny becruse monogamy was the universal
rule among people in whose midst it was preachedj

but this 1is ccrtainly not true of the Jews, who still

both permitted and practiced peclygyny at the beginning
of the Christian era"(13)

Furthermore it can not be said that Christianity

introduced monogamy to the Western World, or reinforeed

it out of respect for women or for Social Reform.

In fact, the reality is that many of their scholars
and reformers not only favoured marriage but also advocate
polygamy in cortain cases with great enthusiasm, 1In 1531,
apart from such isolated phenomena as the recent Church
of Latter Day Saints (Mormons) and the heretical sect of
Anabaptists openly preached at Munster that he who wants
to be a true Christicsn must hz2ve several wives, Also in
1€650,80 on a2fter the peace of Westphalia, when the popula=-
tion had been greatly reduced by the 30 years war, the
Frankish Kreistag at Nuremberg passed the resolution that
yn

henceforth every man should be allowed to marry two women,

Undoubtedly, polygemy was socially and legally
practiced and accepted everywhere in the West and the

East only a couple of centuries ago,

14, Encyclopsedia Britannica, London (1900), Vol.xiii,

ticle, Marriage P, ¥
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Even in England, it was proposed tc legalise the
institution of polygamy in the 17th and 18th centuries

in order to check infanticide, adultery, prostitution

and the evil of gexual relations outside15. It should

not be inferred from the above discussion that recognition
and practice of polygamy in judaism and Christianity is
the reason for permitting it in Islam, The qualified
permission to practice polygamy in Islam, is based upon

God's revelation (the Qur'an).

5.2 THE ROLE OF ISLAM IN POLYGAMY

This Sketchy review of polygamy in the broad religious
and historical content has been intended to serve not memsély
as an introductory background, but also, and more import-
antly, as a general interpretation of the position of
Islam, Before the advent of Islam, there was no regard
for justice in any respect. Polygamy wns practiced without

any regarc neither to the wives themselves nor to
their children., Will Durant writes, concerning the dis-
cussion of polygamy before Islam:

"As the wealth of someone gradually reaches

sizeable proportion, and becomes anxious that,
since his wealth will be divided into many
parts(17), The capital of each of his children
will be small, this perscn begins to think that
he should Aistinruish between his original and

favourite wife and his concubines, so that his
legacy may becgne the exclusive 1ot of the

15, M, Mazheruddin Siddiqi, Women in Islam, 1978, pp.165/%6,
16, The Story of Civilization Vol., 1, F. 330.
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The result of all this is that diserimination
between wives and their c¢hildren was a common thing
in Pre-Islamic world, Islam, therefore neither devised
the system of polygamy, because this existed centuries
before it, nor did it abolished it for, in the view of
Islam, difficulties would arise for the society, the
solution of which depends exclusively upon polygamy,
Nevertheless, Islam brought scme reforms in these

customs,

Although Islam Permits Polygamy, it has imposed
restriction upon the number of wives one can marry
at 2 time, Before the advernt of Islam there was no
limit to the number of wives one can take, However
Islam put o maximum limit on their number and laid
down that 2 maximum of up to four wives may be taken
by a man at one time, if he is possessed of the
strength of chiurccter to deal Jjustly with them, The
verse of the Holy Qur'an which allows pelygamy was revealed
after the battle of Uhud18 in which - many Muslims were

killed, leaving wid~ws and opphans for whom due care was

incumbent upon the Muslim survivors,
The ve "7 ranls:

"If you fear that you shall not be able to deal
jus tly with the orpheans, marry women of your
choic2, two, or three, or four; But if you fear
that you shall not be able to deal justly (with
then only one, or (a captive) that your right

hnnds possess. That will be more suitable, to
prevent you from dOiﬂEiﬂJusticgg(19)

——— - e e —

18, Abd-A1..A*%i, lammuda, Islam in Focus, The Canadial Islamie
Center, Edmonton, Alberta, Canada, 1963, P, 103,
19, urian L:3.
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This is the only verse of the Holy Quran from
which the permission to marry more than one woman is
; dgrived. The important point to be noted here is that,
the verse locs not enjoin polygamy, it only permits it
and that permission, too, is ziven on a very strict

conditions as follows:

(1) Thot polyzamy is neither mandatory, nor encoursged,
but merely permitted,

(2) That the permission to practice polygamy is
not associated with mere satisfaction of passion., It is
rather associated with compassion toward widows and
orphans, a matter that is confirmed by the atmosphere
in which the vearsec was revealed,

(3) That even in such a situation, the permission
is far more restricted than the normal practice which
existed among the Arabs and other pesdples at that time

when many merricl as many as ten or more wives,

(4) That dealing justly with one's wives is an
obligation, This; according to some understandings applies
to housing, food, clothing, kind treatment etc., And accord-
ing to some it applies to the division of the husbands time
among the co-wives. whicghsxgp understanding one has taken,
is fully, the husband's responsibility. If one is not syre
of being oble to deal justly with them, the Qur'an Says:
"Then (marry) only one"21, This is the other reform
introduced by Islam concerning polygamy, It has been made
a condition that there must never be, for any reason,

discrimination between the wives or their children,

———— ———— . e —— —— -

21. Qur"m v -)a
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This verse, when read together with another verse
in the same chapter, will clearly show the discouragement

of such plural marriages, The verse reads:

"You are never able to de fair and just as
between women, even if it is you ardent desire:
But turn not away (from a woman) altogether,
so as to leave her (as it were) hanging (in the

air)e.. "(20.

The requirement of justice rules-out the fantasy
that man can "own as many as he pleases.“22 It also
rules out the concept of "discrimination" for all wives
have exactly the same status and are entitled to identieal
rights and claims over their husband, It also implies,
according to the Islamic Law that should the husband
fail to provide enough support for any of his wives,
she can go to court either to ask the court to compel

the husband to comply or alternatively to ask for divoroi.23

(5) The verse says: "Marry", not kidnap, buy, or
Seduce, What is "marriage" as understood in Islam?
Marriage in Islem is a civil contract which is nma¥

e o —

valid unless “otr coatracting parties consent to it,

Thus no wife can be forced or given to a husband-who is
already married, It is thus a free choice‘of both parties,
as to the first wife, (2) She may be barren or ill and

to be in polygamy is a better solutation than divorce,

21, Qurtan }:3
22, Qur'an L:129,
23. See the topic on maintenance under Islamic Law,

e e

-
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(b) She may divorce him (unilaterally) if he is married
to a second wife provided that the nuptial contract gives

her the right of unilateral diverce.25

(¢) She can go to court and ask for a divorce if there
is evidence of maltreatment or injustice inflicted upon
her,
Seeing these two Qur'lanic verses, let us now consider
the traditions of the Prophet (S.A.W.) on the subject,
Ibn Umar reports a tradition which is mentiened in Musnad
Ahmad, Tirmidhi and Ibn Majah:
"Gailan bin Salmah Al-Sagafi accepted Islam, while
he had ten wives of the days of jahiliyya., They
also embraced Islam with him, The Holy Prophet
(SeAW.) Said to him "keep four and separate from
the four,"
If a man has got several wives at a time, there
must be strict impartiality. Justice or (Adl) which the
Qur'an makes reference to in (4:129) is the absclute equity,
which demands the husband to have the same indiscriminating

feelings towards his cr-wivis *Hd to éont?oldfuiIY'hil“ —~——

—

éﬁbfloﬁéi-ihclinations so that his sentimental sympathy
will not be greater for one wife than for another, It is
this kind of absolute equity which is impossible to achieve,
Yet this does not condone discrimination,

- — ——

25, The Honbali School of Law regards stipulation ageinst a
second muri~zc binding on the husband and enforceable,
while the Maliki School takes the concept of "prejudice"
(darar or harm) in a2 broad enough sense allow a wronged
wife a judicial divorce,
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What the Holy Qur'an requires is what is humanly possible,
that is, Justice tec wives in terms of companionship,
provislons, consilcrateness and such controllable aspects
of the family life, Feeling and emotions may sometimes
defy control, and it may be in vain to decree éhnt an
individual develop or maintain the same intensity or
extensity of feelings for a number of persons, even.

'Adl' also signifies equality in love and affection, but
it is quite notural that a man may incline to a particular
wife., Control of mind is in the hand of God and so a man
is not guilty if his mind naturally turns to one wife;

but he can treat all his wives equally regarding residence
and Company, Aisha, the wife of the Holy Prophet (S.A.W,)
reports a tradition which is narrated by %“iraidhi, Abu
Daud and IbnMajah:

"The Messenger of Allah use to have terms
among his wives and do justice towards all

of them, He used to say, 'O Allah this is

my division in what I can contral, So deo not
blame me in what Thou dost contrel in what I
do not contral.™

It is enjoined that he who avails himself of the
permission must treat his co-wives impartially, The

saying of thc Holy Prophet (S.A.W.) on this, is well-

known; He 1s rceported to have said:

This tradition:is reported by Abu-Huraira and is

cited in Abu Daud, Nasa'i and Ibn Majah,
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Frem the cbove exp¥sition the econclusion is inevitable
that both the Holy Qurtan and the Traditions of the
Holy Prophet (S.A.W.) restricted polygamy to maximum of
four wives concurrently, and subject to equal treatment
and absolute justice towards them, In this casc preserva-
tion of the higher values and promotion of righteousncss
must be the constant objectives, Permission to marry more
than one wife at 2 time iIs necessary as an emergency for
the preservation of high social values and for safeguarding
Society against promidouity

If they be his children, wives, or close friends, It
might be added, parcnthetically, that no party, even in a
monogamous diad, can be said to have the same invariable

Fad
feeling for the other party.2"

5.3 Justification for Polygamy.

A question may arise, "Why did Islam even permit
polygamy unler any ocondition®" In answer to the question,
several factors may be suggested as reasons, Among the
usual reasons are that, Islam permitted restricted
polygamy with a view to meet socinl, moral, economie and
natural eventualitics, The versc as we have seen earlier
which conditionally permitted polygamy was revealed after
the battle of "Uhud" where several male muslims were killed,
Many young girls who had became orphans and the widows of th

*Shahidun" required support, shelter and pretection,

2, S2¢ for examrle al-Shafi, Al-Umm, ed., al-Naggar M.Z,
Cairo vol.5 pp.190-3; Shaltut al-Islam, Cairo al-Azhar
press, 1959, pp., 172-7, cl-Zamakhshari, vol,1,pp.572=3; 'i

Ibn Qayyim, Zadal Ma‘'ad cd,, al-Figh M.,H. Cairo, vol.}
P. 35.




Te provide protection to thase needy ones, Islam allowed
polygamy, Similar situation had happen in Burepe after
the 1st and 2nd world wars, vietnam Middle East and meny
other places, Where many women and war babies looked for
similar support, but simply because the Western socicties
do not recognise polygamy, those unfertunate vietims were

left uncarcd for,

On Sccio~-economic grounds a second marriage boeomes
inevitable under certain special circumstance e,.g, wife's
barrenness, perpetusl ilincss, unsuitability for. cohabitetisn
etc. The Sccond marriage is possible elther in addition
to or in place of the first one, Islam opted for the former,
becausc the latter pre-supposcs a dissolutien of tho first
marrisngc, which isbound tc be a curse rather than a blessing
to tho divorced wife in the above circumstances, Yeu can
realisce what will be the fate of the unfortunate woman
divorced under guch circumstances, History provides
glaring cxamplos of such miscrable situation, Social and
moral rcasons in support of polygamy may be understood and
apprecinted more clearly if we look into the Soeial =nd
moral life in the so-called civilized countries whure
monogaomy is thc only form of marriasge recogniscd by law,

M. Gustave Lo Bond says "That the sc-called monegomy inm
most of the European ceuntries is a sort of compromise
between cclibncy and polygomye, He further remarks that
monogamy cxlsts in medern Christian londs in books only,

It is not practiced, and so although there is no legel
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validity for polygamy the condition ef seciety is worse

than it would have been under a polygamous systems;

ne’

According to him, the statistics show that in Frunce

adultery increascd with about 50 times after 1824,

the yzar in which polygamy was legally prohibited,

With rcgoerd to the actunl, specific eircumstaonecs

of Islom, Scholars of varieus persuasions hnve obscrvod

the following:

. - —

cdings of 2

e The Muslims had » great necd for progemy s uild
up and rcinforce the nascent community,

2, There was an increasing number of helpless widows
vnd orphona who had lost their supporters for onc resson
or another ond who urgently nceded providers, fosters,
and gusrdians to take proper care of thelr moral end
materizl welfare,

3. The lack of public funds or state sudgets to maoet
the urgent nceds of such helpless dependents was
obvious,

Lo The marrisge bonds were generally lax at the time
and in nced of reform, Polygumy was a measure of
regularization and stabilityzsa

27« Quoted in Myslim Porsonal Law, Parars and Proec

. E%E%gﬁgi Ci;cls‘Alg:§hdi.ugg. e

Stern, G,H, Marriage in Marly Islam, Lendén: The Royal
Asiatic Socfcty, 1639., wp. /6-G Roserts, R, The Social
of the Qur'sa {ondon: Williams and Norgntc Ltde %§§;,
PP.8,9 _
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Commonting on these reasons sterm hos suggested that
"™Muhammad by his sanction of polygamy was introdueing o
regularized type of polygamous marrisge to mect the
emergeney of th~» situation ..."29

A French Scholar, Dr, Leé Bond snys "A return to polygamy,
the nctural relation wetw:sn the sexcs, would romedy mony
evils: Prostitution, wveneral discoses, abortion, the misery
of 1llecgitimtc children, the misfortunc of Millions ef
unmarricd women resulting from the disproportion between
the serves, sdultoery and even Jealousy, since th: disrcgarded
wif. would find consolation in her cogﬁizance of not boing
s2ceroetly di:ceived by her hushandBC. And Dr, vestormrrk glves
another re.son in support of polygamy, He mention soxunl
abstinence during pregnoncy, There arc many women who foacl
less or no dosire for scxusl relationships during perdiods
of prognancy cnd give prefervnce to tetal awstincnee, Some
oxperts cven regard sexual Intorcourse during periods of
pregnuncy s very injurious to the health of woncn ©s well
as of her unborn baby, #According to him "Anothor ground for
polyganmy is the strong nnd inncte polyes-mmous instinet of mun
as comparcd to women, who are generally monogemous by neture.
The man's tost, for varicty in sex experience is more intonss:
thon the woman's cnd this has led to the often repented
stntenent that he is instinctively polyg-nous,™ 31

29, Sterm Supra, P, ?9

30, Encyclopa:dia of Scerch vol,ii, #d., Afzalur Rahman, Theo
MusIim Schools Trust, London 1982,

31, Westermerk E,A., The History of Human Mapriage, N,4: The
Allcrton Book Co,, od
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Dr. Anni: Besant, -n ¢minent woman scholar writcs in
support of polygamy in the following words: "Therce is
pretended monogoamy in the west, wut there is realy
polygamy without rosponsi®ilitys; the 'mistress'" is cut
off when the man is weary of her und sinks gradunlly
to be the "womnn of the streot" for the first lover hes
no regpor 8ibllity for hor futurce nd she ig a hundred
times worsce off than tho sheltercd wife and mother in
the polygamous home, When woe sce thousand of miscrable
won:n who crowed the streete of Western tewns during the
night, wc must surely feel that it dous not lic in wWestern
months to rcproach Islam for its polygemy, It is better
nd more respectable for 2 woman to live in Islomic polygamy
united to onc man enly, with thc loegitimete ehild in hoer
arms surroundcd with respect, than te ®e reduced e-st out
on the strccota perhaps with illogitimate ehild gutside the
palc of law unshzltercd and uncared fer, to beceome a vietim
of any pnsser by night after night, rondered inegs bhle of

. B
mothcrhood, despisaod by all."jL

The religion of Islam has given a woman her full humam
rights, and raiscd to the position of honour ond rospcet
in socicty, =nd her male counter part (her husband) must
reeognise this in his denlings with his wives, Amic Busane

in onc of her lecturces in London says:

—— — - —————

32, S:e Khurshid Anmod, The Positien ef Woman in Iglam;
published by Anis Ahm-d, Rarachi, 1953, p®, 20-29.
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"You can find othors stating that the religion

of Islam is evil, becaouse it sgnetions polygamy,

But you do hear as o rulc the critieism which

I spoke out onc day in a London shall whure I

kncew that the audicnce was cntirely uninstruct.d
(nbout Islam), 1 pointed out to them that monogomy
with 2 blendcd mass of prostitution wis 1 hypoerisy
and more degrading thon q limited poly-gomy,
Naturally a statcment 1like thot give offence, but

it has to bc made, because it must be remembercd
th~t the law of Islem in relation to women was

until 1atcly, when parts of it hove becn indtiated
in Engloand, th: most just law, <s far os women are
eoncernad, to bo found in the world, Do-ling with®
property, decling with rights of succession and so
on, denling with cascs of divorce, it was far beyond
the low of the West, in th.: r.spoet that was paid

to the rights of women, Thosc things are forgotten
while peoplc are hypnotised by the words nonogamy
and polygumy snd do not look rt what lics behind it
in the West - the frightful degradation of women who
ore thrown into tho strcects when their first proteeticn,
weary of thoem, ne longer given them any ﬁsaistancc,"33

Anothor famous Christian Evangelist, Dr, Billy Graham,

had this to soy on polygzmy and Islam:

"Christionity camnot compromise on the question of
polyginy. If pruscnt-day Christionity cannot do

so, it is to its own detriment, 1slam hos permitted
polyg-my as 2 soluticon to socicl i311ls ond hos ~1lloewed
n certoin degree of latitude to humrn nature but only
within the strictly defind Framework of the Law,
Christiaun countrics make 2 great show of monggnamy,
but actuzlly they practice polygamy.

33, Besant, Annic, The Life snd Tenchings of Muhammad,
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No one is unaware of the part mistresses play in Western
socictys In this respect Islam ig a fundamcntully honest
rcligions, and permits a Muslim to marry a sccond wife

if he must be strictly forbidden all eclandcestine amaotory
associastions in ordcer te safeguard the moral polity of
the Ccnrirmu.n.i1:3;.“3']'L

Polygamy is nllcwed in Islam bucause all scxual
relantions outside of marriage are absolutely prohibited,
There is no double=standard recognized by the Sheri'ah,
as the drostic punishment for the adulterer and the
adultress are idcntical.BS Therefore a insists on
relationship with another woman, he must marry her,
undertake her full support and full parcntal rcesponsibility
in respoct of the children of all his wives, As o
matter of fact, man is polygamous by Noture, therefore
the only two alternatives to the limited polypany permitted
in Islam are divorcing the first wifc and throwiyg her
and her children unprotccted and unprovided for out of
the home, or carrying on a scerct, illicit affairs with
another woman pehind the wife's back descrting and negle
ceting her, Of course, no woman woants hor husbind to
take 1 permanent rival to herself to share his bed, tat
the alternatives of divoree, of illicit sct in this world

alwoys destined to remain imperfect, arc far worse cvils,

Ahnod Galwash has quotcd the case of Nepoleon Bonaparte

who hnd to divorce his well-beloved wifc Josephine,

gu. Khursid Ahmad: Op Cit pp. 29 - 30,

S5 Qur'an 2432 rcads "The woman and the mon guilty of
adultry or fornication, flog coch of them with 2 hundred
stripess~ "Prophetioc Traditions provides for storning to
death for the cuse of adultry (marricd people).
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This was the warmest attachment between them, but Najpoleon
could not heve issue from her, and the country therefore
ingisted upon her divorce, The account of her ‘divorce

as related by historians is extremely pathetic, Thoush
Jasephine had been iivorced, but their love for each

3r

other under went no change, If polygamy had been nllowed,
Napoleon and his wildow would not have found themsclves in
this miserable situation This is one of the rare occassions
where lIslam have sanctioned pplygamy, If polyramy is not
permitted, the result will be sexual anarchy anl moral
deterioration, #is we pave seen the Western world is detori-
oratin/s morally. Both men and women being human beings,unless

their instinctive needs are legltimately satisfied, the

temptntion is great for corruption and immorality.

But epart from the moral question these women are
also exploited, In the West, they are used as tocls for
men's pleasures, yet have no guarantees, no right or secuity,
financial or emotional. Should they become pregnant, it is
their burden alone. But even if such women are ready to
pay the price for this personally, society also suffers
seriocusly from such situations. The increasing number of
{1lleritinate children born today under conditions such as
these provide a potential base for tomorrow's maladjusted
and even criminals, Furthermore it is inhuman and §MMIliﬁ-
ting for these children to grow up without knewing who
their fathers were and without enjoyings a clean and

normal family life,

36, Galwash, Ahmad, The Religion of Islam, V61.1. (Undated),
po}-l»lﬂl»-
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Islam which abhers immorality, hypocritical pretence of
morality, and apainst divorce unless no better solution

is availeble, provides for a better alternative which is
consistent with human nature and by permitting poly; amy
with the preservation of pure and legitimate sex relation-
ships, In a situstion like this, it is doubtful that any
sclution would be better than polygamy, which is,after all,

an optional solution,

5.4 FACTUAL_EVIDENCE WHY ISLAM PERMITS_POLYGAMY

i —— i —————————————

With this back ground it is apparent that Islam did
not provide or invent polygamy, and that by introducing
the said conditions it does not encourage it as a ryle

either, Tt did not abolish it because if it were abolisghed,

that would have been in thesry only, emd recnle ywould hease
continued the practice as is observed today among other
pecple whose laws and social standards dc not approve
rolygamy. Islam, came to be enforced, to be eonsidered a
mere theory, It is realistic and its outlook on life is
most practiseble, And that is why it permitsg conditional and
rg#fetated Polyinamy; because had it been in the best interest
‘of humanity as a whole to do without this institution,

Allah would have certainly ordered its termination,

The question of war is not peculiar to one eountry,
It is a question which affects the whole of humanity for
all aces to come, War must always be a source of decrease
in the number of males, bringing about a corresponding
increase in the number of females, and a solution will have

to be sourht by all welle-wishers of humanity for the problem
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of the excess of women over men, In Burope, the

first and second world wars created a similar situation,
Similar situation arose in the Biafran war in Nigeria
and similar situation was created in Vietnam and the
situation is now going on in Iran-Iraqg, Lebanon,
Afgainstan, Sudan and many host of Countries 1in the
world, Monogamy 1s undoubtedly a right rule of life
under normal conditions, but when abner conditions
are brought about by the excess of females over males,
monogamy fails, and it is only through a limited polygamy
that this difficulty can be solved,

In addition to the above reasons, there are a variety
of other reasons according to many Muslim Scholars fer
which Islam permits polygamy. ©“ome of these reasons are
very clear and taking into consideration many of them
affect human beings, they are real and can be seen everyday

and every where, Let us examine some of these reasons,

1« In some Societies women outnumber men; This is
especially true of industrial and commercial regiens,

and also of countries that get involved in wars, ,Now

if the Muslim society is in this category, and if Islom
were to forBid polygamy and restrict legal marriage to
one wife only, what would the unmarried ones do?7 Whaeme
and how would they find the naturaly desirable egmpamion-
ship? Where and how would they find sympathy, unden-
standing, support and protection? The implications of
the problem are not simply physicals they are also moral,

sentimental, social, emotional and natural,



2. No one can pretend that all married men are happy,
successful and satisfied with their marriages, Whether
it 1s his own fault or his wife's, the unhappy husband
will look for some other kind of companionship and
consolation from some body else. This 1s made easy

for him when women outnumber men, If he cannot got

it through honest channels, he will get it by other
means with the result of immoral and indecent way

which may involve illegitimacy, abortion and other
endless trouble, The solution which Islam offers in
this respect is a permission to the unhappy end dissat-
isfied husband to marry a second wife and live with her
openly in a responsible way with equal fulfillment of
all obligations to the first wife and the second, Simil-
arly it helps unmarried women to sstisfy their needls,
reatiize their expectations end fulfill their legitimate

aspiration and natural desires.,

3. In some instances of marriage the wife may not be
capable of having any children for some reason or the
other, To have a family life in the full sense of the
word and contribute to the preservation cf the human rerce,
the presence of children is fundamental, Besides, 1t

is one of the major purpose of marriage, and man desires
by nature to have children to preserve his name and

strengh then the family bonds,



- 390 -

. There are cases and times where the wife is incapable
of fulfilling her marital obligationss She may fail to

be as pleasant a companion as she should be or even as

she would like to be, She may be in a state where she
cannot give the husband all the affection, satisfection
and attention he deserves and desires, All this can

and does actually happen, It is not always the wife's
fault; it may be nature itself. It may be along illness,
or a period of confinement or some of the regular periods,
Here, again, not all men can endure or exercise self-cont-
rol or adopt an angelic manner of behavicur, Some men do
fall into the pit of immorality, deception, hypoerisy and
infidelity. Here again, Islam has allowed recourse to
polygamy with the reservation and conditions mentioned

37

ahove~ ',

The existence of polyegamy depends on eireumseances,
Certain times, and conditions of society, make 1ts
practice absolutely needful, for the preservation of
women from starvation or utter destitution., There
are notable contrasts between the polygamists practice
of scme Nipgerian Muslims and the Islamie ideal outlined
outlined above, These could be briefly deseribed as

follows:

37. Abd al-Afi Islam in Focus, Supra,
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1. Alot of Nigerians go into polygamy for stentation
not that there is a genuine need for it,

2, Many polygamists marry a second wife for the simple
purpose of fristrating the first wife, They achlieve this
by open dis, tay of favouritism towards the second wife,
It is also the practice of many a Muslim married to more
than one wife to alienate the clder wife or wives and to

feel inclined more to the younger bride,

3. Alot of women in a pelygamous home do not understand
the concept of the 'Adala' referred to in Qur'an L4:3. They
take it to encompass every little detail of a marital
life. They quickly start to draw conclusions out of non-
issues which to them mean a sign of discrimination and hatred,
This is irrespective of how se ever the husband treats them
or their children, This practice bites harder and is more
often noticed in a family where discrimination in terms of
food, clothing or residence has to conspicuously shown
between the co-wives in compliance with the Maliki School
principle of marrying a SHARIFAH to live togetker with n
non Sharifah,

o Sépe husbands do get married to more wives s> as to
belittlé the other wive for simple misbehaviours, nnd this
sometimes extends to divorce. This practice is not within
the contemplation of the Shari'ah., Pglygamy should be read
to mean permissiveness and postulating the prineiples of
harmony, peace, tranquility and dynamism in a family,
Whatever the situation may be, the Shari'ah does not allow
a husband to leave any of his wife or wives im suspension

as we have seen from the tradition reported to have said:



"iny one who has two wives and he inclines to
one more than the other, he shall come with

a section of his body peralysed on the way of
Jjudzement. "38,

The inclination in this tradition is defined to
prohibit inclination to one of the Co-wives on principel
issues within the control of the husband, This is so
even if he or the wife is sick unless the sickness 1is

so serious that he cannot be able to keep to the rule

of moving to the other wife's residence.39 The Propliet
(S.A,W,), during his last days of his life while he felt
very sick, he remained in the house of his wife Aisha
with the permission of his other wives., Sometimes the
strict rule of movement from one wife to the other may be
affected in the case of newly wedded wife, In this case,
the husband is allowed to spend seven nights with her
consecutively if he married her a virgin, While in the
case of Thayyiba (Matron) it is three days, He is required
to spend these days not for the reason of honeymoocn as
some people think of it, but rather to find out how far
the woman Hnow her religion, If he finds her wanting, it

is his main responsibility to teach her.uo

In the case of Jjourneying, if it is non religious,
he is at liberty to choose any one of them, taking into
consideration suitability and experience for the particular

Journeye.

38, Al-Shawkani, Naylul awtar Vol.vi, pe 3713 ee also lbn
Rushd Bidayat '&-EHEEEII, vol.ii, p. 42,

39, Al=-Desugis Hashiyat al-~ Dasugi VOl 1%, e R0

40, Al-Dasuqi Supra p. 340,
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But if the journey is for religicus purposes like pilirimage
or jihal (holywar), then he must cast a ballotu1.i

It should however be added that inspite of zll
the above divergencies between the ideal Islamic form
of polypamy and the practice of some Nigerian Muslims,
the influence of Islamic form is, in many other respects,
inestimable, Its absolute restriction on the number of
wives a Muslim would marry to similtaneously 1is very

much observed,

5.6 POLYGAMY: A_SOCIOLOGICAL ISSUE_IN NIGERIA.

The main purpose of marriage in Nigeria is the
production of children who are his glory., In the
traditicnal African society, the number of a man's wives
and children were the measure of his souccess in life,
since this, is regarded as a sign of wealth and nobility,
The practice of polysamy is by no means uniform in features
or frequency of occurence, The institution is so complex
andl milti-dimensional an institution that it is diffieult
to explain away or justify its incidence in some cultures
but not in others, The practice is attributable to a
variety of reasons and factors, Social, economie, personal
e‘t:c:.]"'2 Its general features are that a man marries two or
more wives. +n s.me societies all the wives live in

separate residence which are within a common compeund,

41. Al-Dasuqi Supra p. 340.

12, See for example R, Konig, Family and Marriage as univers=zl
Institution of human scciety, vol.iv, 1n opaeCin
T Comparative Law Chag. T, pp. 41=2; Westermark, Human
Marriage, Supra,pp.52-8.
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In others each of the coe-wives has a separate resilence
of her own, whether within the same town or Jdifferent
tOWﬂS.uB The husband distributes his time between them

accordini; to their arrangement,

In most societies, there are clear and definite set
of rules and norms that govern the relationship of the
co-wives, In many African societies, though they may
have common and equal rights, but the first wife who used
to be regarded as the senior wife holds a position of
higher social status, She has a greater say and partici-
pation in the decision-making power of the over-all head
of the family except the husband., Among many socicties,
it 1s said that she helps the husband through her actrice
and even in some communities in the selection c& '’ '*f~--7
co-wives.LLLL Anthrepologis®s tell us that amonyg various
tribes and societies, polygamy is a social and econcmic
necessity, In some very poor areas, the infant mortality
ig very high, Children on the other hand, are a source
of additional labour for the earning capacity of the family.
To have more children under such institutions would require
the practice of polygamy, It is by this very reason Christ-
ian Missionaries in some African regions justified their
permission to local people to practice polygamy without
being excommunicated from the Church, One researcher hes even
found, through his studies that women in such socleties not

only accept polygamy,

L3, For Exomple, the Custom in Sudan is for every co-wife is
te have her separate residence within the town and in
Nizeria, the wives are to live separate residence within
a common compound,

4. Reporting about this role of first wife W,N, Stephens, The
Family in Cross-Cultural Perspectives 1963, custod—tb >3
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but some of them even prefer this,

57+ MONOGAMY: A FOREIGN INSTITUTION IN AFRICA

Most Africans feel that monogamy was an institution
brought by missionaries during their evangelisation, side
by side with Christianity, It was part of European culture
imposed on the newly converted Africans by the Missionaries,
Thus, monogamy is nowadays regarded as a foreign institution
while polygamy is accepted as being traditional, When the
Christian Missions began their work of evangelisatici, %
was extremely difficult for them to admit certain essentially
African aspects in the face of an official policy that had
been laid down in this respect., If a Christian became

polygamous, he was excommunicated from the Church,

In 1388, for example, the first authoritative Anglican
ruling on the subjects was given at the Lambeth cOnference_;_
when it was decided that a polygamist might be received as
catechuman but should not be Baptised, though the wives of
polyzagists might be a~:1rnid:1:ed.)4'6 In the early stages, the
Christian Churches were of the opinion that polygamists who
had contracted their polygamous marriages before knowing
the demands of the Christianity, should not be asked to divorce
them before Baptism, It can be clearly seen that polygamy
has all along been a traditional African institution which

was recognised by early missionaries.

45, See for example Campbell, D., In_ the Heart of the Bantu
lend, Seecley; services and Co,, .y Lopdon, 1922,p. 150;
and éory, H, Su%&ma Law and Customs, Oxford University
Press, N.Y, y Pedle

46, Proceedings ofthe C.M.S., 1857, P.32; also sce the Procee=-
dings of World Missionary Conference 19103 p. 11,
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The Bishop of Lapgos issued the Diooesan direction
in 1948 saying that "wives of polygamists need not to
be excluded provided the alliance was entered into when,
they, the wives, were in a state of ignorance,.. The
wives full understanding entered into marriage with
their husbands after Baptism unionu7 Ag for the
Baptism of children not born in a Holy "edlock, the
Archbishop of West Africa has permitted that they "need
not be demied the sacrament of Baptism, but due and
proper provision must be made for their Christian
upbringing and godeparents must be chosen who are in
full communion with the Chruchha. The 1938 meeting of
the International Missionary Council at Taml::zu:'cunu‘9 sum
up the Christian attitude towards polygamy, "The Church
must maintain its insistence on monogamy, This is not a
matter to be settled by the individuel conscicnce - the
eriterion is the will of God for the people whom he has
redcemed and purified in Christ, Monogamy is not a mere
factor of civilization} it 1s vital to the life of the
Church, and its value has been realized in its own experience;
it was taught by the Lord Himself and has Scriptural authority

——

behind 1t,">°

Evidence shows, however, that nowadays, these rulings
are not strictly adhered to especially as far-=as the Anglican

denominations is concerned, some staunch members of this

ug.'§5§r1nder, Religion in an African City, O.U.P.

.S . 16C,

ﬂg. Igii: Be 1662167,

50, It would be true to say, however, that a more tolerant

attitude te polygamy has emerged in some liberal Cl..l.:*t~
Missionary circles since then,
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denomination are said te be polypgemists and nothing has

been done to eject them from the church, Their wives are
not denied the opportunity of being full members of the
fold, although the official ruling is not changed., a
question that may be asked is are the rulings of 1888

and 1938 mectings now outdated? or do they need a review?
The authorities are aware of the fact that there =are
polgamists within its fold, It may be suggested that the
Church, is still remembering the clash which ensured between
Christianity and the traditional African Institutions when
Missioncry activities were at their embroying skage, is
trying to avoid divisions within its canpgrogati ..

society changes with time, it may be that all the é-»~mination
is trying to do is to cater for both the spiritual anl the

social needs of its people.

The Catholic Church is atill very strict about monogamy
being practiced by its members. Polygamy is strictly for-
bidden., Polygamists cannot be baptized until they hove
renounced 2ll the wives, leaving only one, According to
the authorities of this denomination, the women are uout
house wives in the real sense of the term but concubines,
so they are deprived of the opportunity of receivins Holy
Sacramonts which practising Catholics enjoy. They arc
denied Christion burial and their thanksgiving offerings
are rejected, It is because of the strict mcaasurcs taken
by Catholic Church that their members must be strictly
monognmous made it to lose some of its members who cznnot

endure monognmy.
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They see no reason why they should be deprived of their
tradition and so they leave the catholic Church for those
protestant Church and Aladura Church of the Lord which

seem to be silent over the issue of polygzamy,.

Polygomy in Africa is a sociologisal rather than a
religious factor; it results more from conformity to the
African social pattern than from religious dogmas, One may
quote the example of the Apostolic Church which is ccnfessedly
monogamous but hns a high percentage of polygamous followers,
On the contrary, when the African Church broke uway and
later declared that its followers could be polygamous if
they so desired, the consequences were not as expected,
Indeed, quite the opposite situation resulted and a monog-
amous section of their followers reverted to thelr original
Church51 Answers to our questionnaires which we circultated
in a sample survey in Gboko, Benue State and Waja in Bauchi
State among the Catholic Church members, regarded polygamy
as o sign of prcstige and wealth, For example Igirgl who
is Tiv by Tribe Said: "One other person Audu Iliya from Weja’
Saids he practiced polygamy" because havingz many wives showed
high prestige among my people and our neighbours," The
other person interviewed saild; the more wives he »os the
preater the number of helpers he has on his farm, This
may be saild is the general attitude of African people

in merrying more wives,

i —— —— o ——

51« J.B. Webster, The Africon Churches Among the Yorubas 1888
1922, Clarendom Press, 1964, De Ol.
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Because most of the reasons given for polygamy were
not religious but rather fer political, scciilegical
and economic‘reasuns. Contrary to this view, polygamy
is essential to preserve higher value and promote
righteeusness, Therefore, permission to marry more
then one wife at a time is a necessary provision for
emeepgency in order to preserve and foster high social
values and for safeguard ng society against promiscuity,
This is the reason why permissien for pelygamy may be
availed, Circumstances make it desirable that the
crdinary rule of monogamy be departed from (incase of

increase in women's population),

THE NATURE OF MARRIAGE IN NIGERIA

In the previous pages we have traced the historical

background of both polygamy and monogamy among the various

relizions (Islam, Christianity and judaism), and we have
also seen the views of all religious and social writers
on the two institutions, Since our discussion is on

the patrimonial laws of Nigeria, it becomes jgperative
to discuss the applicability of these two institutions
under the Nigerian Law, As Stated in the Second Chapter
of this work, there are two systems of marriage which
are legally recognized in Nigeria - the polygamous and
the monogamous, These two systems of marriage differ
fundamentally both in character and nature, %herefore,
it is necessary for the purposes of our disoussion on
matrimonial laws of Nigeria to take into consideration

the differences,
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Polygamous Marriage,

A polygamous marriage may be defined as a
voluntary union for life of one man with one or
several wives., Its essential characteristic 1s the
ability of the man to marry as many wives as he
pleases.53 Polygamy 1s an institution practiced
both by Muslims (marrying under Islamic Law) end

non Muslims marrying under their various customary
1aw5.5h It 1s necessary to distinguish between
polygamcus marriage under Islamnic Law which is
restricted and polygamous marriage under other
customary Laws which are not restricted. Polygamy
is a prevalent practice among Wigerians. It is
practiced not only by the rich or the ruling class
but by the poor, And, contrary to the assertions
of some authorities, it is more prevalent in

urban than in rural areas.

53.
Sl

Nwoguru, Supra, Introduction, p.XXIII.

In Nigeria, the term 'Customary Law' generally
includes Islamic Law according to Sec.2, High
Courts Law, of N,rthern Nigeria, 1963, will not
be accepted. 8ince non of the three features
of the Customary Law would be find in Islmmic
Law., The features are "in written" Islamic

Law 18 a written Law", Its rules change with
time,®* Osborne, C.J., in Lewis v, Bankole
(I909) 1 ¥.L.,R, BT, 10T, Islamic Law does not
change with time, Moreso Section 2 of Area
Courts Edict »f N, States the partial defination
of Native Law and Customary no longer appears,
See also item 23 of the Federal Constitution
whigh apeaks of "Moslem Law or other customary
Law",
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As an institution the customary or traditional
polygamy pre-dated the Islamic form, It would appear
that under pre-Islamic form, there is no limit to the
number of wives a husband could take, It invariably
depends on his wealth, The mere fact that at a given time
he has only one wife does not affect the character of the
marriage so long as the capacity of taking more wives is
retained, The unrestricted polygamy under customary
law may be viewed as an institution being symbolic of a
patrilineal and male-dominated society. In such a society,
men especially the wealthy and aristocrats want to enhance
their social and economic status and political position,
Accordingly, marrying many wives and having many children
help the achievement of this objective, The multitudes
of wives and children provide free labour thereby
inereasing the wealth of the head of household. The
more the number of wives and children a man has the
higher the esteem with which he is held by the members
55

of his community,

In variably (all) Muslims in Nigeria, marry
according to the teachings of Islamic Law. But many
of the conditions and requirement that govern the
the application of polygamous relationships are

observed more in breach than 1ln compliance by many

55, Westermark, Supra, at pp,80-8L, 1listed the husbands
desire for large progany, increase in wealth from
free Labour, enhancement of social importance and

authority as the main causes of pdlygamous
societies,
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polygamists, For instance, instead of treating

his co-wives fai®ly and equitably as required by

the injunctions of the Holy Qur'an,56 many a Muslim
married a Second wife as apunishment to, or a simple
purpose of frustrating the first wife, He achieves
this by open display of favouritism towards second

wife c¢speeially 1if the first wife 1s o0ld aad the

new one is young.57

A monogamous marriage in Nigeria is a type of
marriage Imported into Nigeria by the marriage Act
which is the same as marriage in England which the
Courts there have traditionally characterized as
the "voluntry union for 1life of one man and one
woman to the emclusion of all others.“58 It will
be seen that this definition involves three
conditions, First, the marriage must be voluntary,
Thus there must be free consent on the part of both

parties, Secondly, it must be for life, If by
marriage™ as understood in christendom Lord
penczance was referring to the view traditionally

taken in the West by the Roman Chatholic Church and

56.
57.

58.

Qur'tan, 4:3,

See Yadudu, A.H,.(I1985) Islamic Law Reform Discoure:
in Migeria: A comparative studies and Another view
olnt IUnpuBI!sHeBE Ph.D. Thesis, Narvard unlversity,

Pe155.

Hyde Ve Hyda, (I986), L.Re I P & B, IBOJ I33.
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some other demominations, his statement is of
gcourse unexcentionable. But it does not mean that
by English Law marriage is indissoluble, What 1is
required here is that the parties when entering inte
econtract must intend that it would last for 1life
unless it is previously determines by a decree or some
other act of dissolution.s9 Thirdly, the union must
be monogamous, WNeither spouse may contract another
marriage so long as the original union subsists,.
According to the Interpretation Act 1964, a
monogamous marriage is a marriage which is recognized
by the Law of the place where it is contracted as
voluntary union of one mand and one woman to the
exclusion of all others during the continuance of the
Marringe.bo The most important statutes on fanily
law having application throughout Nigeria is the
marriage Act IQ&I6I and the Matrimonial causes
Decre 19?062 which estab lishes the conditions and
formalities for a valid monogsamous marriage defir es

the grounds and means by which it may dlssolved,

59. Nachimson v, Nachimson, (I930) p.217, C.A.

60, No. I of 1964, Section I8
61, Cap.TI5, Laws of the Federation of Nigeria, I958,
62, Decree No, I8 of I1970.
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In Nigaria as in other African countries, the
marriage Ordinance expressly denles to a person
married under it the capacity to marry under Native
Law and Custom during the subsistence of the
statutory marriage, This Law brought an unbearable
hardship on the people of this country-One popular
method of keeping and supporting the existence of
this law has been the outlawing of t igamy for all
persons married under the Act, Despite tzﬁusxintence
of the Bigamy Law, did not quite detarmany/fggm
going through another customary marriage, Neither
has the state deemed 1t necessary to enforce the Law
perhaps out of complicity or a realization of the
futility of the whole exercise, Desplte the existemce
of the Law and its rampant violation in this country,
one would find very few decided cases in the area,
Throughout my research, I can find only one case
decided under Section 370 {anti-bigamy Section) of
the Criminal Code,

The Queen v, Princew91163 is the first case
ever decided in this country under Section 370 of
the Criminal Code, There, Bartbo.omew Princewell,
married Mary Hudung on 26th August I950 at St.Lukes
Church in Jps, This was a marriage under the Nigerian

Marriage Ordinance.bu By Section 34 of that Ordinance:

63.
6ly.

(1963) N.N.L.R. 54
Cap.II5 Federal Laws,
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"A11l marriages celebrated under this Ordinance
shall be good and valid to all intents and
purposcs,

&t the time of his marriage, he was a Christian, but
subsequently Princewell, having embraced Islam married
another waman Fatima under the Islamic Law, This was on
I6th July, I960. In the present action Pricewell was
charged with Bigamy under Section 370 of the Criminal
Criminal Code which reads:

"Any person who having a husband or wife
living, marries in any case in which such
marriage is vold by reason of it taking place
during the life of such husband or wifc, is
guilty of a felony and is liable to
imprisonment for seven years,"

This Section denies princewell the capacity to marry
under any Native Law and Custom and therefore his marriage
to Fatima under Islam ic Law become necessarily inval id,
Once the second marriage beccmes inval id, by reason of
subsisting valid marriage, thec elements required for
conviction under Section 370 of the Criminal Code became
completed, Mr. Justice Reed himsclf had great difficulties
in sentencing the convict, He said, "I have not been
refferred to, and I have been unable to find, a reported
case on Section 370 (anti-bigamy Section) of the Criminal
Code, In my experience on the bench, first as a Magistrate

and then as a judge, since I946 I have not seen a prosecution

under this Section.“65

65. See Draft Bill for a Reformed Marriage Act, Sponsored
by a member ol the Law Commission, 'P.ibs It 18 not
altogather accurate thoueh to say 'there has never
been a conviction' Indeed there was the Casc of
Princewell in I963,
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As a result of this problem of the unjust Law,

The Nigerian Law Reform Commission in defending their first
Law reform programme which among other fhings proposed the
repeal of the anti-bigamy Law observed thus:

"The Commission considers it a bad poliey to

leave on the statute book a serious crime

which has existed for over sixty years, which

is eommitted in large numbers by people in

e B Tl

Actually every one would agree with members of the

commission in their view of repealing this law, The effeet
of the law is to rob a man marrying under the statute of
his capacity to marry under the Native Law and Custom and
thereby to preserve unto him(and her) the exclusive status
of being married under the ordinance right up to the point
of his death or divorce.67 This, is an indication of the
leathsome attitude that the English Law had towards polygamy .
The English Socicty was traditionally conservative and the
Judgements in the nineteenth century in particular bear
evidence to the vehemence with which polygamous marriages
were condemned as not being "marriages” at all, This is
68

exectly what Lord Rrougham said in Warrender v, Warrender,

He said

66, See M,L., Marasinghe, an article on Monogamy, Polyzam
and Bligamy; Published in Journal op Tslan 1c

&nd Comparative Law, Fol.2 1963, Journal of
the Centre for Islamic Legal Studies,

67. (1835) 2 cL. Fin. 488, 532,
68, This dictum was adopted with approval by Lord Penzance

in Fhyds (1865) I P, & D 130, I3L and by Romer L,J,
Nachimson v, Nachi.
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"Our whole Law of marriage assume this: angd

it is Important to observe that we regard it

as a wholy diffcront thing, a different status,

from Turkish or other marriages among infidel

nations because we elearly never should

rccognise the plurality of wives and consequent

validity of second marriages, standing the

first, which sccond marriages the laws of

those countries authoriesed and validate.6

This passage in IB832 represent the attitude of mind

of the English society up to the present day century and
it should be of very little surprise that they still
prefer to be monogamous in name but polygamous in action,
It is not a hldden fact that those so-called monogamous
are the same people who are keeping what is variously
described as "nonring", "extra", "Mistress", "girl-friend"
and other varieties of scxual relationships in addition
to the 'Church!' or t'statutory wife!, These relationships
are consual and do not involve my financial consequences

nor gre they blesscd with religious moral or social

approval in any form,

PRACTICE OF POLYGAMY BY THE PROPHET(S.A.W.):
AN IDBAL EXAMPLE.

To complete the discussion one has to examine the
marriages of Prohet Muhammad (S.A.W,). These marriages
are not problem for a Muslim who understands the ideal

character of the Prohet and the c¢ircumstances under
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which his marriages were contracted, But the European
writers as well as those Muslims who are influenced by the
Europecan orientalists have created alot of mischievious
propaganda and raised much controversy over the marriages
of the Holy Prophet (S,A.,W.). As we have discussed before,
polygamy was an established practice among all the early
Biblical Prophects and extended to the time of Prophet
(S,A.W,)., As a matter of fact, polygamy was never
considered undesirable and had breamn em intl.zgral port of

most social systems throughout the world,

Among all the nations of antiquity, Prier to the
advent of Islam, unrestricted polygamy, which was sanctioned
by usage and customs, was prevalent among the ancient
Arabs, According to Tabari, an Arab could take ten
or morc women at a time by the customary law of anclent
Arabia, To Islam and its Prophet goes the credit which
restricted the unlimited polygamy of pre-Islamic Arabia,
md instead of a limitless number of wives and controlled
polygamy to the extent of four only. The Prophet Muhammad
(S.,A.W,) died 1living nine wives behind, Looking at these
nine marriages we.re contracted individually one does not
fail to find the accual reasons behind these marriages,
out of these marriages, he had only two "normal" marriages,
one with Khadija, his first wife and the other with Aisha,
The other marriages were contracted as a necessity and that

too was based on various considerations which moved theo

Ibm Jarir al-Tabari, Tafsir~Tabari, Vol. IV,p.IlS.
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the Prophet, despite his active 1ife and frugal living to
take other seven wives which was demanded a great sacrifice

on his part,

He lived in an extremely hot climate where the physical
desires press hard on man, where people developed physical
maturity at an early age, and where easy satisfaction was a
common thing among pecple of all classes. Nevertheless,
Muhammad (S,A,.W.) had never touched women untill he was
twenty-five years of age, when he married for the first °
time, In the whole Arabia he was known by hils
unimpeachable character and called &l-Ameen (thc Trusted),
e title which signified the highest standard of moral,

It is really surprising that a man living in the
Jahiliyya socliety of Arabs spent twenty-five years of
his 1ife as a model of chastity and modesty in a social
environment of wine and adultery, It was at the age of
twenty-five that he selectod his first wife Khadijah, and
old twicc-widowed lady who was fiftcen ycars seonior to
him, She herself initiated the contract, and he accepted
the proposal inspite of her older age mmd in spite of her
being twice-widowed., At the time he could havc quite
easily found many prettier and much younger girls, With
this lady Khadi jah (May God?gleasaiwith her) alone, he
spert another twenty-five years, and with her he had all
his children with the exception of Iprahim, She lived with
him through her life and during this period he never had
any other marriage, She diled at the age of sixty five,

After her death, he stayed without any wife for sometime,
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The Holy Prohet was very grieved and hurt at the
loss of his most loving companion, Seeing his grief, Kaulah
bint Hakim suggested to him that he should get married
and if he wished he could marry a widow who would look after
his children and a virgin who would comfort him and love
him and relleve his grief, Then there was Sswdah, who
emigrated with her husband to Abyssina in the early years
of persecution, On the way back her husband died and she
became a widow looking for shelter, The Prophet(S.A.W.)
extended his sholter and married her., Later in the same
year, he married Alshah, who was a minor of seven years
ghe daughter of his closest friend and companion Abubakar,
The marriage was not consummated till some time after the
migration to Madina, The motives of these two marriages
can be understocd to be anything except passion and
physical attractlions. However, he lived with the two
wives for five to six years, up to his fifty-sixth year

of age, without taking any other wife,

At Madina, the Prohet married his remaining wives for
various reasons and various considerations, personal,
tribal, political, ete, He was fity-five years old
where he begun to expand his family, they were all widcws
of one kind or another and all were over thirty six years
of age, except two, Could anyone believe that he started
womanising when he was in his midfifties mmd was engaged
in a most terrible and fierce struggle for survival?

Ho was surrounded by his encmies from all directions and
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from inside was being threatened by the hypocrites and
Jews, Due to these problems, it was difficult to aleep
peacefully during the night, How could anyone, not to
speak‘of the noble person of Muhammad, indulge in sensuous
and pleasure-seeking acts in that situation? These are
all insituations of evil-minded people who see everything
and judge every person according to their own inner
feelings and desires, As the evil is In themselves,

they therefore see every other person in the same light,

The Holy Prophet was sent to guide mankind to the way
of Allah by his words and actions and this he did most
effectively and faithfully, However, there were practical
requirement and needs without which this mission could
not be successfully carried out to completion, He
lived a most simple, austers, and meodest life, During
the day he was the busiest man of his era as he was Head
of 8tate, chief justice, commander in chief, Instructor,
ete, all at once, At night he was the most devoted man,
He used to stay one to two-thirds of every night vigilant
in prayers nnd1ned1tat13n.68 His furniturc consisted a
mats, Juge, blankets and such simple things, although he

was the king and sovereign of Arabina,

It should be considered here the exclusive and
well-defined tribal system of pagan Arabs of those days
with projudices against men of other clans, In Arabia

Qurtan, 73:20,
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no one could carry on the work of recform and uplift
unlegs he belonged to some specific and respectable
clan and so in the interests of his mission the Propher
needed inter-tribal and clannish factions into one
Muslim Umma (nation) and as a bretheren in faith, 1In
order to aucceed in this difficult task, he was
Indirectly informed of his extra burden on him of his

enlarged househeold in these words of the Holy Qur'an:

"0 Prophet} Surely, we have made lawful to
you your wives to who you have pald their
dowers; and those whom your right hand
possesses of those whom Allah has given you as
spolils of war, and the daughter of your
paternal uncles and aunts, and daughters

of your maternal uncles and aunts, who
mirgrated (from Makka) with you and any
believing woman if she gives herself to the
Prophet and the Prophet desires to ask her
in marriage; a privilege for you only, and
not for the rest of the believers; we are
aware of that which we enjoined upon them
eancerning their wives and these whom

their right hands possess that you may

be free from blame, for Allah is

forgiving, Merciful,"

In this verse, Allah has made special alllowances
to the Prophet in regard to his marriages because of
his special position as o messenger of Allash entrusted

with the heavy burden of coveying his message to the
people of the world,

There were many war prisoners captured by the
Muslims and according to Islam entitled to security and

pretection, They were not killed or denied any right,

Qur'an 33:50,
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his will, it would give rise to adultery, concubinage
and prostitution.96 The best course open for Muslims
therefore, is to strive to the Qur'anic advice", so

take what the Apostle assigns to you, and deny yourself
that which he withholds from you.“g?

96, Ingells, N.W, Biology of Sex, quoted by Khalid
Rashid Muslim Law, Easten Book Co, Delhi, p,72.

97. Qur'an 59-?.
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human or physical, On the contrary, they were helped

to settle down through legal marriages to Muslims instead
of belng taken as concubines and common mistresses,

That also was ancther moral burden on the Muslims and

to be shouldered jointly as a common responsibility,
Here, agad n, the Holy Prophet carried his share and took
some responsibilities, According to this permission,
three came into his possession, The first of them is
Juwairiyuah in the battle of Banu Mustaliqa, She
belonged to the Banu Mustaliq clan which was very
powerful, The entire clan was the bltterest enemy of
Islam from the start, At last it was suppressed by
military action, but when the Prophet freed juwairiyauah
and married her and as a result of that, the Muslims
released eall their prisoners saying that they could not
keep the Prophets relatives in bondage, and it was due
to this marriage that the whole clan accepted Islam and
became peaceful and cbedient to the laws of the New

Islamic State,

The Second lady who was captured and freed by the
Prophet was Safiyah, She was captured in the battle of
Khaibar, When she was set free and willingly aecepted
Islam and chose to stay in the household of the Prophet,
The Prophet married her and gave her her due dower,
Safiyah was the daughter of a very prominent Jewish
Chief, Huyayya ibn Akhtab, In considering of her
family status she could not be merged into ordinary

household, 8o the Prophet married her himself, After
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this marriage, the Jews did not dare to revive their
opposition to the Prophet andhis mission, The third
lady was Maria Qibtiya who was sent to the Prephet by
the ruler of Egypt. Maria Qubtiya by her own choice was
kept as milk yamin (whom your right hand posses). By
accepting her in his household, he formed a politiecal

al liance with a king of great magnitude,

Maimunah also came from a very powerful clan of Najd
and was sister of the wife of chief of llajd, It was this
clan which had brutally murdered about seventy members of
the Islamic missionary deputation., The Prophet's
marriage with Maimuna changed the whole atmosphere md
Najid accepted Islam, Ummu Habibah bint Abu-Sufyan his
cousin who migrated to Madinah was the daughter of Abu
Sufyan a Makkan chief an early Muslim who had emigratecd
to Abyasinin whcre her husband Tbaid Allah ibn Jahsh
embraced Christianity., Shc was very grieved and the
Prophet showed her favour for her sacrifices in the
cause of Islam and because of her high status as the
daughter of Abu-Sufyan, This marriage won the hearts of
many members of her family, and it was the largest
family in Makkah, who later became supporters of Islam/
This marriage was largely responsible for the conquest of
Makkan, Zainab bint Khuzeimah who was called Ummul
Masakin (Mother of the poor and helpless), belonged
Yo a very poweful tribe of Hawazin, Her husband Abdullah

bin Jahsh had given a suprcme sacrifiee to the cause of

venif
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Islam and was killed in the battle of Uhud. To rescue
her from widowhcod, the Prophet teok as wife in the same
year but died after three months, she was the only wife

of the Prophet; after Khadijah, who dled in his 1lifetime.’©

The Prophet contracted some of his marriages for
soclo-political reasoms. His principal concern was
the future of Islam, He wasg most interested in
strengthening the Muslims by all bonds. That is why he
married Hafsah the daughter of Umar bin Khatta®d., After
the death of her husband Khunais ibn Hadhafa who died
at the battle of Uhud, The Prophet wanted to show his
smympathy for the family and also find his strong
friend and companion, Umar bin Khattab, in a close
relationship to him, He had already as a we have
geen earlier bound his relationship with his friend and
companion Abubdk ar by marrying his daughter Aisha, He
had also married two of his daughters to Uthman. When
Ruqinh died, he gave his sccond daughter TTmm-Kulsum
to him, He married his daughter Fatimah to All. He
had established relationship between those four families,
and this sort of relationship was indispensable at

that time.

Some of the Prophet's marriages were for legislative

reasons and to abolish certain corrupt traditions and

taboo about adopted sons had to be distroyed, The

The Meaning of the Qur'an Supra Vol. VIII, p. I6
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Prophet (S.A.W.) had married his first cousin, Zainab
bint Jahah, to his freced slave, Zaid bin Harith, whom
the Prophet had adopted as his son. It was instead to
break the fanily and the social barrier but the marriage
did not prove as success and ended in divoree., The Holy
Prophet was ordered to marry her after her 1ddah,
Before Islam, the custom of adoption was the order of the
day, But Islam abrogated this custom and disapproved
its practice. So he was commanded by the All Mighty
Allsh to marry the divorce of his "adopted" son to show

that marriage is lawful for divorces.

By contracting this marriage and others, the Prophet
meant to eliminate the caste system, the racial and

national varifiea, and the religious prejudices, He
married some of the humblest and poorest women., He
married a coptio girl from Egypt, a Jewess of a

different religion and race, & negro girl from Abyssinia,
All these are to teach the mankind of brotherhood and
equality before Islan.72

If we lock over the pollitical significance of the
Prophet's marital relations, we will see that it was
through these relationships that the following tribes

Qurtan 33:36, 37 and 4O
Naeem Siddigi: Muhanmad, The Benefactor of Humanity
s

Lahore, I97 pp.ZET-ESé. Quated In Bneyclopaedin

of Seerah, Vol., TII, p.2I3.
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were closely link up with the Prophet (S.A.W.) (I) Bani
Asad bin Abdul Uzza, (2) Bani Amir bin Luayyah, (3) Bani
Tiam, (4) Bani Ad%, (5) Bani Makhzoom, (6) Bani Umayya,
(7) Bani Asad bin Khuzaimah, (8) Banu Mustaliq, (9)

Arab Jews, (I0) Bani Kalb and Sd im, and (II) Bam
Kindah, Geographically, these tribes spread all over the
Arablan peninsulaand strengthened the position of Prophet
through tribal 1link, And by this, he has also
suceeded In uniting dl1 these important clans, and
thereby ending oppositions and establish universal peace

and justice,

These are the facts that led the Prophet (S.A.W.)
to contract his multiple marriages, I consider those
ncn-Muslims who were accusing the Prophet of his
8&nsYoUSNGSs was as a result of their sheer ignorance,
religions prejudice or hatreé for the Prophet of Islam
and his unique philocmphy of 1life, What he did, was
nothing adbnormal, it was the normal practice of those
days, His predecessors, Prophet Sulaiman, Dauda and
others, had many wives and no one of the Egropeans have
ever raised any controversy about them, so why should
they be specirmlly bothered sbout the marriages of the

Prophet Muhammad? He did not do anything extraerdinary,

For further discussion on this subject see Encyclop
Fncyclopaedia of Seerah Vol,II, pp.I45-220; See
also Hammudah Abd al-Atil, Islam in Focus, Supra,
PP.IT4~I79; See also, A.R. I'ol, Woman In Shariah
(Islamic Law), T983, Gaskiya Corp. Ltd,, Z2aria,
PP-IHS-ISI .
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something out of the blue, which was not practiced

in his time.

As honest Observer and sincere and genuine
critic who learns from history, when he studies the
life of Muhammad spontaneously cries out:

"Mahemet himself, after all that can
be 8ald about him, was not a sginsuous
man, We shall err widely if we consider
this man as a common voluntary, intent
mainly on base enjoyments, mny,
en joyments of any kind, His .houshold
was of the frugalest; his common dict
barley bread and water: Sometimes for
months there was nota fire once lighted
on his hearth,..., Much as heen said and
written about the sensuality of Mahomet'as .
religion; more than was just. The
indulgences, criminal to us; which he
permitted, wore not of his aprointment;
he found them practised, mmquestioned,
from immemorial time in Arabla; what he
did was to curtail them, restrict them,
nct on one but on many sides, Not till
he was already getting old, the prurient
heart of his life all burnt out, and peace
growing to be the chief thing this world
could give him did he start on the
icareer of ambition; and, belying all his
past character and existence, set up as
a8 wretehed, empty charlatan to acquire
~vhat he could now no longer enjoyl! For
my share, I have no faith whatever in
that."

MODERN REFORMS OF THE LAWS OF POLYGAMY,

There is a growing tendency to consider some
Islamic Institutions to be out-moded when they
among some modernists do not conform to the western

pattern of life, With regard to the family law

Thomas Csrlyle: On Heroes, Hero-Worship and the
H.r ic in History, London, I911, pp.2c0-305.
Quoted In Encyclopaedia of Seerah, Vol,IT,pp.208-209,
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there are two areas which are subjected to severe
criticisms by modemnists, orientalists and others are those
of its aspects that concern polygamy and divoree (talaq),
Those who wvchementally opposed polygamy subject the
Islamic form of polygamy to all the conventional charges
against plural marriages which we discussed above often
with greater force, Women liberators and feminikts view
it as the bastion of female subjugation, As a result of
these varieties of criticims of the Islamic legal system,
Muslims in different countries have advocated the reform

of the system,

The modermists and orientallists consider polygamy
as an old social institution which will not stand the test
of modern times and ought to be stamped out, They have
started by misinterpreting certain Qurtanic verses to
prove that even Islam does not allow polyegamy, The
verses of the Holy Qur'an which they have referred to
support of their arguments are verse 3 and 29 of Chs ter
four. Verse 3 rcad:

"If you fear that you shall not be able to
deal justly with the orphans, marry women
of your choice, two or three or four; but
if you fear that you shall not be sble to
deal justly with them, then only one...."
Verse 29 Chapter l, also reads:
"You are never able to be fair mmd just as
between women, oven if it is your ardent
desire.isvseeee”
The argument usually tendered in respect of these

two verses 1s that Islam has allowed marrying more than

one wife on the condition that the man can be perfectly
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fair and just to all the wives., But this conditions
according to them is almost impossible to fulfil as it 1is
mentioned in verse I29 quoted above, hence they argue

that polygany is not allowed im Islam because a man who
marries more than one wife puts himself in impossible
position, Since verse 3 gays, 'if you fear that you shall

not be able to deal Jjustly with them then only ome',

The advocators forreforms in polygamy considered
verse 129 as a clause and legal condition attached to
pelygamous unions; Since impartial treatment cannot be
possible, therefore monogamy, being the natural and
universal form of sexual relntion, ought to be uplirfted
to replace it, What they everlook is the fact that
"impartlal treatment' in the matter of residence, food
and cle'ning 1s a relative term which will differ from
person to person and from place to place according te the
economic standard of the society. Perhaps I will say
that, the question of impartial treastment between co-wlves
is more of an individual conscience rather than the
states or the Muslim community., The Islamie injunction
to potential polygamis to consider their capacity to
treat all the co-wlves fairly and equitably is a moral
obligation directed to them personally. The State or the
community would only come 3o when they failed to fulfill
the obligation which will serve as a ground for the
dissolution of the marriage upon the complaint of the

injured wife,
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Contemporary sccial reformers in some Muslim
countries, feel that it is time and their obligation to
engage in fresh ijtihad in order to reform some of the
outdated Islamic institution to the Western or European
pattern of 1life, Polygamy is one of the faet, in a few
cocuntries Islamic family law has been completely abolished, -
In other countries they have introduced some ma jor
reforms into the traditional Islamic family law, whercas
on the contrary a large number of other countries have
preserved it various traditional forms. The impact of
colonial era on the Muslim Countries was so great that
they change their law of personal status and imposed
restrictions on the husband marrying more than one wife,
The first attempt of this kind came from Syria, It
was argued that according to the interpretation given by
the Shafi'l School, the Qur'an subjected the permission
for plurality of wives to the condition of the husband‘'s
financial capability of maintaining more than one wife,
The Shafi'l view represented in a particular form the
basic and the essential nature of the policy of Islamic
Law towards big any which it rather permitted as remedial
measure with a view to avolding greater soclal evils,
The new law authorises the Qadil (Judge) to declde, as
of fact, the question that the husband is financially

capable of maintaining more than one wife, and in case he

Syrian Law on Personal Status(Decree No, 2 e

For a discussion of the nature relating to the Islaméc
Law of bigamy and the opinions of the various Jurists of
Islam on it, See Tahir Mahmood: Disoasive Procepts im
Muslims Fmily Law, 2 ALL L.J. 1965, pp,I22«26 See also
JVD Anderson, Law of Personal Status Vol,7(I958) p.262,
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is not so capable, to refuse permission for a second

wife.?T

In Tunisia, polygamy was prohibited outright by the
law of personal status in I957. The Tunisian code of
personal status, I957 says:

."Polygamy is forbidden. Any person who, -
having entered into a bond of marriage,
contract another marriage before the
digsolution of tl:ncpr‘eceaing one, is 11ab198
to one year imprisomment and to a finc...

Here, too, the moderu jurlsts, influenced by Western
pattern of 1life declarcd that the Qurtanic verse 3 of
ehapter !} would not be construed strictly as a moral
exhortation, but as a legal condition precedent to
polygamy, snd therefore, no second marriage should be
permisslsle unless and until adequate evidence was
establighed that the wives would be troated impartiﬁ_ly.-
Since they thought that in the modern sccial md economic
sondition such impartial treatment was practically

an impossibility, they maintained that the cssential

condltions of polygamy was impossible of fulflilment,

The problem of reform in Islamic Law hag agsumed a
highly controversial nature. The opponents of reform
regard the Shari'a Law as absolutely immutable, while its
advocates rejoect thelr ftheory and malntained that ac Muslim

ruler has the power to oxerclse his authority undoer the

Tf. Article I7 Syrian Law of Persunal Status I953,

78. Articlc 18 Tuntisinn Code of Porsonal Status, 1956,
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doctrine of Slyasa to prohibit. Some Lawful things if it
is for publiec good, It was undcr this, that, the Tunisian
Prime Minlster sees the justification of doing away with
some of thoe Islamié institutions, He was convinced that
monogamy was the ideal, more humane and progressive form
of marriage., For in broadcasting the reforms he had
clearly indicated that:
"Tdeas which were valid 1n the past, today
offend the human sprit-such as polygamy,
divorce as the Law stm ds, and all the problems to
whioh these give rise in family 1life."
He has ol so sald:
"That the prohibition of polygamy was reform
which many Muslims have long becen demmmding,
since pclygamy has became inadmissible in the
20th centrury and inconcelvable by any
right-minded person.“79
The Moroeccan Code of I958 took a middle course and
prohibited polygamy conditional ly. The new Law provides
that if any injustice between co-wives is fcared; plurality
of wives 18 not permitted, which is simply a relteration
of the Qur'tanic Injunction. This Law however, provides
certain other rulcs relating to polygamy:
(1) no Sccond marriasge with a woman shall be
contracted unless the fact that the ma 1s
already marricd to another woman is

80 .

comnunicated to her,

79« JXD Anderson, Supra, at 1,263, quoting the Prime
'« Minister and at p, 269 .

80, Aarticle 30(2), of the Morocaan, Code of Personal Status,
’ : 1958 . - ’ . i ; i
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a woman may stipulate in her marriage contract
against her husband's right to contract a
bigamous marriage; in such a case, if the
stipulation 1s violated, the wife shall have

a right to dissolution of her marriage.BI

even in the absence of a stipulation, if the

second marriage causes injury to the first

wife the court may dissolve her marriaga.sz

Similarly in Iraq, the Law of personal status of

1959 did not deeclare polygamy as prohibited but imposed

restrictions on the institution, The law provides that

any man who want to marry bigamously must = ply to the

court for permission, The court shall grant such

permission on the three grounds namely:

(1)

(11)

(111)

he should be capable of maintaininz two
wives simultaneocusly;

Some Lawful benefits should be involved in
the sccond marriage; and

There should be no fear ofinjusticc between
the Co-wives, the ecxertairment of which

fact shall bo made by the court itself,83

81 Article
1958,

82. Article 30(2) of the Moroccan Code of Personal
Status, 1958,

83, Article 30(20) of the Morocccan Code of Personal
Status, I958,

30(2) of the Moroccan Code of Personal Statgs,
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Originally bigamous marriage contracted without the
permission of the Qadi ( judge) was regarded as irragular,su
fagid, but this received opposition from the Ulama of Iraq
on the basis that man made laws could, if necessary in
the interest of the society impose restrictions on something
which was pormissible under the divine law but could not
declare 1t invalid all together, The rule was therefore
modified in 1963. Violation of the rule against bigamy
ntails poenalty only but does not invalidate the

marriage.as

In Pakistan, the restriction was placed on polygamous
marriage by the Muslim FPamily Law Ordinance of 1961, The
new law set up an arbitration Council whose responsibility
among other things was to decide on cases of polygamous
marriages, The Law stipulates that the couneil may give
permission to bigamous marriage subject to any condition
that it decms fit and that such bisamous marriage is
86

necessary and just, Section 5 of the Ordinance requires
the husband secking permmissicn for a bigamous marriage to
state whether the exlisting wife has given her consent to

the proposed second marriage, A bigamous marriage

84. Article 30/2) of the Morocan Code of Personal
Status, 1958,

85 Personal Status Amendament Law 1963,
86, Scetion 6. Muslim Femily Law Ordinance, K961,
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in
econtracted Jviolation of these provision will not be

invalidated, but it will have the followlng conseguencces:

(1) the hushand contracting it shall inecur the

presceribed penelties,

(1i) the dower of the first wife shall became

| immediately payable, irrespsctive of any
division therefore, made at the time of
marriage, into prompt and deferred parts; it
shal 1l be realised 1like the areas of land

8
ravenue: 7 and

{111) the first wife shall have a right to zeock:
disscolution of her marriage by the court
under the dissolution of Muslim Marriage

st » 1939 088

Under the provision of the Iranian constitutiom,
Islam is the officinl religion of the kingdom and
any-man-made law which is repugnant to the sacret
principles of Islam shall be ultra—vires.gg Between 1928
and 1935, the country condified its law of personal
statua as a part of the comprehensive civil code.go
The law requires that if at the time of the marriage a

man 1s already married, he must inform the woman of

87. Section 6 (5) (b) ibid,
88, Section 6 (5) (2) 1ibid,
89, Articles T and 2, The constitution of Iran I1I906.

90, Bananl: Modernization of Iran, Stanford: I96I p.TI
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this fact and failure to do so 1s an offence punishable
under the codc.gI To this rule, the family protection Law
of 1967 adds that a person desiring to contract a bigamous

marriage must seek the prior permission of the court.92

Although the introduction of substantive law reforms
in the countries mentioned sbove claims that it was a
reform of the locally prevalent schools of Islamic law and
not of Islemic Law entirely, According to them the
techniques generally adopted for such reforms has been
the adoption and enforcement of rules and principles of
schools other than that of the country introducing the
reforms or the oplnion of a variant jurist within or
without the same school, Accepting this, will lead us
naturally to consideration of the conflict between the
the Qurtanic injunctions and the so-called reforms in
respect of nolygamy in some Muslim countries, There
arc countries where the Islamic Law has not been tempered
with the modermist forces like Saudi Arabia, most
countries in Enst and West Africa, and in Asia, There
others where it is only restrictions that have been
imposed by law in contracting a Second marriage, But
others prohibited by law the polygamy which the Qur'an

and Sunnsh allowes,

It is interesting to note that these law reforms in

Muslim countries are of recent origin, Since 1t was

9I. Article 6 of the Marriage Law 1931,
92. Article If of the Marriage Lnw 1931,



introduced in Turkey, The Ottoman Law of family rights
I9I7 now applicable only in Lebanon, Between T920-I9L6
Egypt undertook some sporadic reforms through the s plication
of eithor talfiq”> or takhayyur,’™ The other countrios
which later followed the suit are the Sudan, Jordan, Syria,
Tunisia, Morocco, Algeria, Irag, Iran and Pakistcnt.95

All these it may be noted are Muslim countries, As
mentioned earlier, those who advoeate outright prohibition
of polygamy do so upon a reinterpretation of the relevant
Qurtanic verses, To them, the apprehension or knowledge
that no one can fulfil the Qur'anic pre-conditions of
polygamy-namely, the capacity to treat the co-wives
equally-is not sufficient ground to prohibit polygamy

in totality, It is my candid view that, those who
prohibited polygamy by law have gone against the
injunctions of the Holy Qur'an and the Sunnah of the
Prophet, No one has the power to render unlawful (haram)
that which All Mighty Allér has made Lawful (halal) to

the bellievers.

93, This is an evolution of a new legal rule by combining
two conflicting juristic views on the same problem
or by blending certain parts of two or more such views,

94. This is an electic choice betweon the corresponding
legal principles of the various schools of law; or
enforcement of one of the conflicting solutiomns
brorided by various jurists to controversinl lases
in suppression of all other solutions; or nreference
of an absolate or lesser known legal opinion over
a generally accepted principle.

95, Tahir Mahmood, Supra, pp.40-I63
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More than fourty years since polygamy was banned in
some Muslim countries. Much has been written to appreciate
these reformers by Buropean Scholars, The existence of
such reforms arc cited as a factor which makes people mcre
cautious in contracting Second marriage, or else make them
more reckless in marrying more wives., If we take
statistic of polygamous marriages before and after the
prohlibition of in Syria and Tunisia, we would find a few
cases where people have refrained from contracting a
second marriage, But at the same time it has heightened
tension in the minds of those who were capable both
economically and physically to marry and satisfy more wives,
A Tew have married contrary to the law and undergone
pent¢ltics, but many have taken a short cut of entering
into extra-marital reclationship secretly following the
style of life in the Western world in order to e¢ling to

monogamy ,

On the other hand, it should be noted that all the
reinterpretations of polygamy verses offered by the
reformers to justify the prehibition or other forms of
regulations of the institution of polygamy can be traced
to the Western ideas and norms which consider monogamy to
be the universal and civilized type of marriage relationship.
There is no doubt knowing the unpredictable human nature,

if his legistimate blological desires are suppressed against
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his will, it would give rise to adultry, concubinage and
96
prostitution. The best course open for Muslims

therefore, is to strive to the Qur'anic advice", so take
what the Apestle assigns to yeu, and deny yourself that
which he withholds from you".g?

— T —————————————— -

96. Ingells, N.W. Bioloiy of Sex, quoted by Khalig
Rashid Muslim Law, Easten Boek Co.

Delhi, p.72
97. Qur'an 59:7
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CHAPTER SIX

LAW _AND PRACTICE OF DIVORCE IN NIGERIA

6,1 INTRODUCTION:
In this chapter an attempt will be male to lock

into the Law and Practice of divource nmchg the Tecple
of Nigeria, It will alsc attempt to deuscrire? why end
how ivorce is considered a social problem in the
Viest.orn jucdlo-christian culturc which forms p=r of
Nigerian society and the efforts being made fir cene
turies to deal with, what in light of the intensity an?
cgnSequenCE «f its occurence, is understood t. be pro-
blematic. |

In the Chapter it would be argued that the problems,
if there are any, which face the Islamic Law an! practice
of Jdivorce especially among the Migerian Musling =nd secne
what Jlifferent from those conceived of any sought tc be
c.ntended with in the West, It wrul? finnlly analysec
whaet =r. locally and genersally viewed to puse certain
problems ip divource Law and practice among the Nigerian
muslins,

In n: age has the danger of the break-up of the f-nily
gnl c¢vil side effects that arise from it has net been the
cbhbject of su much attention as this time. Law makers,
Jurists, psychclogists - all of them try, within all the
neons in their control, t> further strengthen, stebilize

an! renler indistructible the stricture of merrir:z, tut
ell :fforts have failed and have instea’l 2. :ratztc”? the
rroklon: of “ivorce. Statistics shows that Year after yeeor
th¢ nunher »f Aivorce increases, an? that there is immirent
"~ner f the breaking-up of many other homes,
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6,2 DIVORCE IN WESTERN SOCIETY: HISTORICAL PERSPECTIVES

As divorce is the action which set in metion the
process of terminating 2 marriaqé contract = and in mcst
cnses leads to its dissolution thus freeing parties from
sbligations arising therefrom— it will be pertinent to
g~y something about marringe as an integral aspect of
the institution ¢f the family in this society. In
Western societies, maepriage i3 in both its formali-
ties and essentinls is very much influenced by chris:innity
which in turn had inccorporated the practices f thc

ancient Greeks and Rpmnns.1A

According to ¢ le~dings
Enclish case, "marriage, as undcrsgstond in Christend~m,
m~y be defined as a voluntary unicn of one man and

one woman to the exclusion of all 0thers.“1B

By this
n.tion, merriage is ceonsidered a sacrament in every scrnsc
~f the religious term cmong the catheclics and in the
civilly, considered sacrosantity of an indissoluble

union amongs others. Thus culturally and religiousl
marriage shared the same notion, that mesns a uni'n

which the parties have had te live with through for

better for worst until either party dies or is dissove?

'

or annualed; on any =-f the few recognized gricunds .f
putting asunder that which Gol has Jjointed, An? this is
regardless of whethor or not partiss love each other r

that either

1A, P.D. Bardis Femily forms end variations Hist 'ric-l. '
considered Handbook of Marriage and The Familvy =. [0

13, Hyde v, Hyde (1866) L.R. 1P.D.P. 130 =2t %33.
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party or both may secretly or even openly be wishing
the death nf the other so as to be relieved of the
unhappy union which the law says they cannot bring to
an end except through some unpalatable way which is

attached with all.sorts »f stigma " e

Arising from such a notion of the spouses as
indissoluble s is the acceptance of the biblical
statement that "What therefore God hath joined t{ugether,
let not man put assunder! 3 Once thié notion of
divorce has been internallzed for centuries, both the
parties directly concerned and the soclety at large
have come to view long surviving marriages as some-
thing to advertise and show off and a divorced or
separated couple as abnormal and looked dowh upon with
scorn and social disppraoval.

It is 4;f this backsround that dlvorce &
mechanism for terminating marriase relationships which
have been entercd into vnoluntarily has come t2 be viewed
as one huge societal problem in the west, It is not
surprising therefore that it is seen to pose problems
from the followins perspectives and consideratlions:
the frequency of its ocecurence; whether or not it
should be permitted at all snd 1f permitted, upon
which grounds; its socio-iconomic consequencies on
the immediate parties and the society 2t lerge, une-
qual treatment, and the distribution of property upon

disssolution. Because most divorce . reforms in the

————

3. E. Westmark A Short Histsry of Martiap P. 288.
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west have centered around these themes an? modern
reformers amonr the Yuslims who, having undoubtedly
been influenced by these ccnsiderations, seek to
introduce similsar measures, I will explain further

hew and why these issues are considered as such.

6.2.1 PERMISSION AND GROUNDS

According to the canons of the Fathers of

the early church, as conflicting as their views have

been shown to be,"J+ with marriage the two parties

become one flesh. The divine preception . 1s

that, to borrow Leo's phrase, those whom God has

Joined sh~uld n~t be scparatcd, By this precept,

divorce ~r any form of dissolution of marriage is

not permitted., With time, however, certain grounds

for divorce - some fictious end others dictated by
practical considerations - were allowed, For instance
the ecclesinstical authority was prepared to do what
amounts t» a Adivorce fictitiously assuming that

the marriage between the psrties never in fact took

place regerdless ~f crhabitetion, ‘uration of the unioh
or its fruits:(fhe uffsprinq). Other grounds gradually
allowed included adultery, commissicn of certain crimes,
"attempts of one party on the life nf the other, afflic-
tion with certain diseases etc.“s At the zenith of ‘\.
its exercise of temporz) . authority, the Papacy also \\

allowed diverce to parties who could not or were unde-

sirous -f prcving any of the well recognized grounds

h, Kifchin, supra, Pp., 1&-28.
5. Kitchin, id, Pp. 59 - 88.
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through the privileged act of dispensation which
in the course of time became available only to
the highest bidder, the noble or aristocrats.
After the reformation, dispensation could also be
secured through a private member's bill in the
British parliament.

In modern times myriad types of additional
grounds for dissolving a marriage have been through
centuries of struggles for bettering the lots of
women and feminist movements. Although there are
still a few countries where the strict prohibition
of divorce except through the backdoor is retained,
a great deal has been achieved in widenine the
grounds and removine fault as the basis of divorce.
It has been a long strurele from the very rigid
canonical grounds Aiscussed above throuch the refor-

mation. The matrimonial lows of the different
western c~untries, until very recently, provided
that the main recognized pgrounds for divorce were
the adultery of one of the spcuses anl, cf course,
to the other more practical grounds which have long
been accepted, Thus in order tc secure 2 Judicial
dissolution of a marriaze a spouse hal - and still
has to in scme jurisdictions - to prove that the
other partner was guilty of one kind ¢f matrimoniel
offence of another, In U.,S. where matrimonial
causes are under state jurisdiction and with its

diverse laws, there are numerous other rrounds,

g
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Section l} 6f the Act provides:-
"The Jurisdiction of the High Court of
Region in relation to marriace, and the
ennulment and dissolution of marriages
and in relation to other matrimonial
causes shall, subject to the provisions
of any laws of a region so far as
practice and procedure are concerned,
be exercised by the court in conformity
with the law and practice for the time
being in forced in Enland,"

The Roman Catholic doctrine »f the indissolubility
of marriage was accepted by the English acclesiastical
courts. In 1857 Matrimonial Causes Act was passed to
give effect to the repart ~f a royal commission which
had been appointed in 1985 to look int. the law rela-
ting to matrimcnial >ffences. In addition to vesting
the existine jurisdiction of the acclesiastical courts
in a new statutory Divorce Court from which it was
transffered to the Hight Court in 1875 by the Jjudica-
ture Acts of 1873 and 1875. The law in Enhgland remained
in this state wuntil 1937 when matrimonial causes Act
of 1937 was passed and further extended the grounds
for divorce to crver cases of cruelty and desertion
for three years, After Second World War, the cases
of divorce increases to an alarming stnte which led
tx;ELch public discussion of the whole basis of the

Law, As » result »f this alarming situation Divorce
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Reform Act of 1969 was rassed. Its essential principle is
the abolishfﬁﬁ of a1l the ~14 mrounds for divorce
and their replacement by one ground: That the marriace

has "irretrievable" broken down,

6.3 TERMINATION OF MARRINGE IN NIGERIA.

A statutory marriase can be terminate in Nigeria
by the death of one of the parties to the marriage or

by obtaining a divorce through the courts.

TERMINATION BY OBTAINING DIVORCE.

6.3.1
The Matrimonial offence theory which Originated

from the o0ld ecclesiastical courts in England was brought

into Nigeria and was reflected in the Pre-1969 English

statutes roverning the dissolution of marriages which

formed part of Nigerian Law on this subject. In 1970

The Matrimonial Causes Decree was passed, Most of the

provisions on divorce contained in the Decree have been

‘borrewed from the Divorce Reform Act, 1969 »f England,n0
ot ela

Section 15(1) »f the Decree‘nrovides that either of the

party to a marriage may petition for its dissolution

on the grounds "“that the marriage has broken down irre-

trievably." This section is based on sections one and

two of the English Divorce Ref~rm Act, 1969. The Act

itself has its Origin from putting Assunder's report.
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“n
published in 1966 by a eroup appointed‘196h by the
Archbishop of Canterbury t» examine the Law of
divorce in England as at that 4ime,

Section 15(1) of the Decree has provided only one
ground for divorce in Nigeria "that the marriege has
broken down irretrievably." But, at the same time
one | find that many cf the old grounls of divorce
still apply indirectly as grounds" since the Decree
declares that "the Court hearing a petition for a
decree of dissolution of a marriage shall hold the
marriage to have broken down irretrievably if, but
ohly if, the petitioner satisfies the Courts »f one
or more of the facts.,...." enumerated under Section
15(2) - includes adultry, cruelty and desertion,
each in a odified form, Therefore, for a Court in
Nigeria to grant a decree »f divorce the retitioner
has to establisk one -f the 8 facts mentioned under

Section 15(2) which we shall now consider breifly.

1« ¥Wilful and persistent refusal t- consummate,

The wilful and rersistent refusal to consummate
the marriare is relevant groun?! for the grant of a
decree of divorce."11 What constitute wilful end
persistent refusal t~ c~nsummate will depend on the
facts ~f each caée. For a petitioner to succeed inder
this heading he or she has to prove that it was a con-

tinuous act rather than an isolated case of refusal,
was a conscious and free act of the resrondent.

- —

11. See Section 82 of Matrimonial Causes Decree 1970,
See also Akinyemi V. Akinyemi, (inreported), F.S.C.
303/62, Oloko V. Oloko (1961) W.N,L.R. 101.



2.  Adultry
Accordine te Sectici 15€2) (b) of the 1979

Decrec there is an irretrievaeble break-down of the
marriage where petitioner proved that the respcnded
has committed adultry and that by reason of such
adultry he or she finds it intolerable to leave with

the respondent,

Adultry may be defined as sexual intercourse
between two persons of whom one or both are married
but who are not married to each other., In order that
adultry should constitute a ground for a petition
therefore, the defendant must have had sexual inter-
course with someone other than the petitioner since
the celebration ~f the marriase. The petitioner must
satisfy the court that the defendeant hes committed
the act with his or her free will, £3, whare a spouse
has extra-marittal sexunl intercourse without his or
her congent there will be no adultry. The standard
of proof needed in this case is that of reasonable

satisfaction of the court.

3, Respendent's Behaviour.

Another fact whizh may be advanced as proof of the
irretrievable breakdown of the marriage reclates tu the
behaviour of the respondent. The petitioner may prove
that the resrondent has behaved in such a way that he

or she cannot reasonably be expected to live with, "2

12, Section 15(2) (¢) »f the Matrimonial Causes Decree.
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Conduct which rrevinsusly would have been characterised
a8 cruelty, rape;, selomy ur bestiality, habitual drun-
kness and all the situations mentioned un'er section
16 of the Decree would come under this heading, with
the difference that the petitioner does no longer
need to prove that the other spouse has injured or
thretened to injure the mental or physical health of
the petitioner.

The exact limits of this fact are not very easy
to state. Many questions remain to be answered, Must
the respondent's conduct relate directly to the peti-
tioner? or does the respondent's behaviour towards
other come under consideration? The decisive question
in all e&ents is whether the conduct of responden%® is
such that the petitioner cannot reasonably be expected
to 1live with her or him, This will cnable the court
to take intn acc~unt the subjective disposition of the
perties. F»or example in Cladetohun V, Oladetohun,"13
the husband who was a man cof God petitioned fer divorce
on the ground that the merriage has broken down irre-
trievable because the defendant inlulrsed in the use of
charms and Jjuju. Adefarasin J. held that the conduct
of the wife waw such that a reasonable husband who
is averse t~ juju 2r charms could not bhe reasonably

expected to live with her.

ke Respondent's Desertion,

The Petiti-ner mey sh~w thnt the marriage has
irretrievably broken down by rrovine that the respondent

- ——— =

13. Suit N~ HD/111/70, (unre--rte?) Hirh Court Lacos,

—

("P
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has deserted the petitioner for a continuous period

of at least oné year immedistely preceding the presen-
tation of the netition."1h The period of desertion
must be continuous i.e, a spouse cannot add up several
short periods »f desertion in order to obtain the
statutory requirement. To constitute desertion some
elements has to be proved by the petiticner, these

are = the de~factpseparation of the parties, animus
deserendi, ek of “just cause for the withdrawal from

cohabitation, and the absent of the deserted spouse,

5. Two Year's separaticn

The Petitioner may estrblish that the marriage
has broken down irreetrievably by showing that the
spouses have not lived as man and wife for a continuous
period of at least tw> years immediately preceding the
petition an? that thc resr-ndent consents to the disso~
1uticn."15 "Living apart" in this context means

n16 and is there-

means living in two serarate homes.
for identical with the eoncept of separation necessary
to constitute desertion.“1? Consensuzl divorce has
finally been introduced in the Law. The guestion that
one would ask here is, if the parties themselves axreed

te separate why is it necessary that they have to go to

1L, Section 15(2) (&) of the Matrimonial Cause Deree.
15. Section 15(2) (e) of the Matrimonial Cause Decree.
16, Section 15(3) (e) of the Matrimonial Cause Decree,
17. Section 15(2) (34) af the Matrimonial Causes Decree.
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cach oy
court, They would have simply agreed to divorce, and
that's the end of the marriage,

The couple wishing to divorce under this heading
needs only to separate for twc years and consent to
divorce in order to satisfy the court that their marriage
has broken down, The duty of the court in this case is
to ensure that consent has been freely pgiven and that the
respondent was fully informed about the consequences of

the consent.

6. Three Years separation.

The next fact to prove thzt the marriage has broken
down is that the spouses have not lived as husband and

LS
wife for a continuous period of at least threéipreceding

the presentation »f the petitiﬁn."18

This mround is
similar to the rrevinus one ex:cert that the period of
separation must be at le.ct three years nn” the consent
of the other spouse is not require?! for the divorce.
Both Sections 15(2) (e) and 15{2) (f), bdbring relief to
hundreds of couples who are living in stable illici-
tunious but are unable to marry because one or both of

them cannot secure release from another union,

7. Failure to comply with a decreec of restitution

of Conjusal pight.

A marriage may be reparded as having broken down
where the respsndcrthas, for a period ~f not less than
one year, failed to comply with a decree of restitution

5 i g N
of conJjugal rights made under this Decree.“ﬁ'

18. Section 15(2) (f).
19. Section 15(2) (=).
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The Statutory period of at least one ycar must be conti-
nuous, as any intcrvening resumption f cchabitation

would constitute compliance with the judicial decree,

8. Presumption of Death.

A marriage may 2lso be terminated on the gpound
that cne of the parties died. There is nn Adifficulty
if the death »f the other spouse can be rroved as a
fact. If however there is no direct evidence of death
as in the case where the party has been absent from the
petitioner for a long time, The party hag to present
a retition to the court to have it presumed that the
other party is “ea? and tc have the marriage terminated, #?0
But before the Court rives a decree of diverce on this,
the retitioner has to rr.of the responlents seven years
continuous absence immediately before the petition and
that the petitioner hns no recason to believe that the
other party was alive at any time within that period."21

When a spouse has been presumerl lead by the Court
and a divorce decree has been granted on that assumption,’
the marrital tie between the spouses is deemed to have
been completely severed even if it turns out that the

2 If, however,

spouse presumed dead is still alive,”
the court has only granted a decree nisi and the spouse
who was presumed dead is still alive, the judicial decree

will not be made absolute."23

20, Section 15%23 Eh; of the Matrimonial Causes Decree 1970,
21. Section i6(2 a) of the Matrimonial Casuse Decree 1970,
22. In such a case the Churt cen >rder +he mrintence of such
spouse (if it is the wife), See Deacock V. Deacock
(1958) 2 ALL-E.R., 234,
23. Manser V, Manser (1940) 4 ALL E.R. 238.

——
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6.3.2 TIME LIMIT FOR PETITION OF DIVORCE

The Court, will not. unless under exceptional
cases entertaln any petition of divorce from any other
party of the marriage within two years from the time
of the marriapge. Section 30(1) of the Matrimonial

Causes Decree provides:-

"Subject to this Section, proceedings

for a decree of dissolution of marriage
shall not be institutedwithin two years
after the marriage except by leave of

Courts."

This subsection has reduced the waiting reriod which
used to be four years under the Matrimcnial Causes Act
1965 to two years, But the two year rule is not without
an exception, In the case where nroceedings are based
on wilful and rersistent refusal to consummate, adultery:
or the commission ~f rare, sedomy or bestiality, the
court may grant leave to institute proceedings within
the prohibited period, T» refuse to grand leave on
these cases may cause hardship to the party applying."zh

The view maintained by Roman Catholic and which
is to be found in our statute bocks that, marriage is a
Sacred pack: It is a union of hearts and souls, and
must always remain intact and secure; and that words
*divorce” should be dropred from the vocablary of human
society. A wife anA 2 husband who marry each other

should know that nothing except death con separate them

24, Section 30(3) of Matrimcnial Causes Decree 1970.
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from each other. Obviously, one is free to say that
this law is still existing even though the Law of
divorce is officially allowed in our statutes, but the
procedure as to how to obtain it makes it very diffi-
cult if not impossible. The sanctity of marriage, a
necessity for its inviolability and indestructibility is
of course acceptable, provided that the relationship
of the husband and the wife can be securely maintained
in practice; but there arise occasion when compatibility
between the husbhand and the wife is impossible. On such
occassions 1t is not feasible to keep them tied up to
gather by force of Law and call it the union of husband
and wife, .

jfavwry bod;:?gﬁily ¥ respected, divorece is
an unpalataktle and deteste2ble thianTLSociety is respon-
sible for removing the causes and incentives to divorce,
but at the same timc the Law should not ber the way of
divorce for incompatible marriages. The way to get »ut
of the bond of marriage should be kert ~pen for the
husband as well as for the wife, This is, actually the
view of Islam on this subject. It provides the dcor by
which the husband is to come out of this situation
different from that which the wife is to use. Because
the right t~ divorce is sbuly riven to the husband, while
the woman has been given the right to redeem herself
from an unhaprpy marriage, In most cases under Islamic
Law, it is not necessary t» involve courts for the

purpose of separating the spouses as we have under English



Law., The husband on his ~wn may divorce his wife, or

they may mutuslly =erce to serarate,

Every Scciety has its ~wn structural means of ending
a marriage which cann-t fulfil it's functions,
And yet in every Soclety marriage dissolution is subject
to some social disannpoval, It is ohserved that, "there
are nrrobhatly as mnﬁy reasons for marriage dissolutien as
there are for marriage contraction. These reasons spread
over a very wide range, stretchins from the unavoidable
death of a spouse or involuntary barreness to the trivial
coocking mistake of burning husband's food cr putting so
much salt in it, not to mention the man's arbitary dislike
of his spouse or capricious preference for another woman

25

who seem more pleasing to him,"

6.1 DIVORCE UNDER CUSTOMARY LAW.

Diverpgent vicws have been expressed on tdivorece under
customary law, Elias, for examnle, has cdeclared that
"under ancient customary law, marriasc was almost indis-
soluyble, as it was looked upon as a rarmenent soclal and

spiritual bon?! retween man and wife »n the one hand anl

26

their respective families on the »ther.," It has also

been sug gsted that Aivorce is a rhenomenon resulting

27

from industrislizaticn," On the other hand, it seems

25, Abd al-Ati, The Family Structurc in Islam
(A.T.P, 19777 P. 217

26, Ground Work of Nigerian Law, P, 288. It should
perhaps be emphasized that Elias limits his
statement to ancicnt customary Law, But what
exactly is ancient customary Law?

27. E.G. W.J. Goode, World Revolution and Family Patterns,
New York (1963) , PP. 105 - ”




- 448 -

to be agreed that in somc Nigerian ¢emmunified, divorce

has always been fairly hizht and easy to obtain.“20

6ol THE SOCIOLOGICAL BACKGROUND.

Under Customary Law, marriage is not merely a
union between the two individuals involved., It is
also, to a large extent, a social contract between
the two families., Forinstance in some communities,“29
after the payment of dowry and observance of other
ceremonies, a new wife is formally led to the home of
the bridesroom, There, she is formally handed over by
a senior member of the family to an equally senior
member of the family of the bridegroom, but never directly
t5 the bridegroom himself., The representative of the
bridegroom's family welcomes the new bricde into the
family and makes some rresentations to her, Morecver,
under m2st syst-me ~f Cust-mrry Law, narental consent

is a pre-requisite of celebration of marriage,"30

Cpmplience with this reaquirement ensurcs that the bride
price to be paid in respect thereof will be dully accerted,

Just as the families of the parties ere fully involved
in the formation of a customary law marriage, so are they
equally concerned with its sustenance and dissolution,
When, for instance, there is a serious matrimonial ¢« i1+a

this is usually dealt with by a joint meeting of the two

28. Op. cit. p. 133.

29, This is common to Bachama, Idoma,
30. Okpanum V. Okpanum suit No E/misc, 2/72(unreported)

High Court Enugu, Sent. 11,51?72§ Registrar of
Marriages V. Isbinomwanhia uit No. 57155772
(un Tt

rerorted) Hifh court Benin, Ausust, 5, 1972.
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families, where the differences are discussed and
resolved. Even in urbanized areas, it is usual to
refer a serious family problem to a meeting of elders
of both parties resident in the city or in the village,
The role of the famility in sustaining a marriage 1is
so important that sometimes the union endures more by

sheer family pressure than by desire of the parties

concerned,

Similarly, the families of the parties are calied
upon to play an important role in the dissolution of
a marriage. As particirants in its celebration, they
also discharrse some functions in its dissolution. When
a famlly disrute is referred to 2 joint family meeting
the assembly may be able to bring the parties back to core
dial relationship. . If their efforts in this direction
fail, the meeting may be called upon t- leal with question
of dissoluticn -f the marriare and the consequent refun?

of bride price.

6.,.2 PROCEDURE.

A Customary Law marriage may be dissolved either
by non-judicial divorce, or through the orders of an

appropriate court,

1. Non-Judicial Dissclution.

Unlike the law governing the dissolution of statutory
marriages the customary law of marriase, of most tribes
in Nigeria permits the parties to a marrisge under cus-
tomary law to terminate their marriage without going to

court. As already vointed out, the joint family meeting
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may provide the machinary for non-judicial divorce,

Where the assemhly fails in its efforts at reconciliation,
it may at the request of one or both parties decide that
the best solution in the circumstance is the dissolution
of the marriage. On the other hand, it is permissable
for party to a customary law marriage to declare formally
at a joint family meeting his intention to terminate the
marriage and proceed in appropriate cases to refund the
bride-price or renounce it.

Non-judicial divorce may come about either by mutual
agreement or by unilateral act of one of the parties as
mentioned atove, However, the availability of the latter
varies from place to place. Although a wife of a custo-
mary marriage is allowed to terminate her marriage by
refunding the bride-price to the husband, in most places
im Nigeria the unilateral ~ct of terminating a customary
marriasge is «3¥"- 7 . only tc the husband., For example,
section 8 of the Biu Federation - Native Authority Decla=-
ration of Native Law and custom Relating to Marriage and

Divorce,“31

provides: _

"8 Husband and wife shall be deemed to be divorced =

(2) Upon the granting of a divorce by a court on
application of either husband or wife; or

(v) Upon oral repudiation of his wife by the
husband in her presence before two adult male

witnesses of full capacity;
(c) Upon repudiation of his wife by the husband in

writing siesned »y himself and dated.™

31. A.N.L.N. 9 of 1964,
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In most cases where a husband unilaterally divorced his
wife under Customary Lew will usually fofeit any claim
to return cof his bride-price,

2, Jdudicial Divorce

With the exeption of the former East Central State,
Customary and Area Courts in other parts of Nigeria
possesses exclussive original Jjurisdiction to dissolve

n32 In former East Central

customary law marriages,

State, Customary Courts were abolished in 1971 and their

Jurisdiction transferred to Magistrate and High Courts.

Under section 5 of the Magistrate Court Law (Amendment)

Edict, 1971,"33 a magistrate's court has Jurisdictinon:
"To hear and determine matrimonial causes

and matters between persons married under

Customary Lawe..."

It is the function of the ccurt after hearing all aval-
lable evidences to decide whether a marrisge should be
dissolved or in appropriate cases to declare that actions
already taken by the parties constitute legal divorce
under Customary Law.

Both Judicial and non-judicial dissolution of marriage
exist side by side in most localities in Nigeria, Recourse

is had to the courts where the parties or their respective

- ——

22, Section 17(1) (6) Hirh Court Law (N.R.) cap. 49 Laws of
Northern Nigeria, 1963; Sec. 9(1) High Court Law(W.R.)
cap. hly Laws of Western Nigeria, 1959.

33, E.C.S.N, Edict No. 23 of 1971. See also E.C.S. Govern-
ment white paper--official Document N~, 7 of 1971
"Interrating the Administration of General Law and
Customary Law,"
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families fail to reach agreement either on the question
of whether a marriage should be dissclved ornnot, as

for example where a husband refusegs to accept a refund

of the bricde-price he paid on his wife, or where a

wife refuses to leave the matrimoniesl home on being

asked to do so by the husband, »r on the guantum of

the bride price repayable in the event of the comtemplated

divorce being accomnrlished,

The Court at its end, may attemrt a reconsiliation
of the parties, an? usually the metho? to be usel vary
from place tc place and from court to court. In some
places, the courts used to play an active role in trying
to get the spouses to settle their differences by setting
up an arbitration panel who would try to reconcile the
spouses., While decing so, the court will usually ask
the wife to go and live with her parents and the husband
may be asked to visit her in order to persuade her for
the reconciliation, But if the attempt fails, it has no
choice but to declare the marriage desnlved, and crder
the repayment of pride-price accordingly.

In the light of whet has been discussed above, it
is safe to conclude that unlike English or Statutary Law,
on m2trimonial causes, Customary and Islamic Law marriages
may be validly Aissolved ty non-=judicial process. On
the other hand, however, in some parts of Nigeria also,
the right to non-juiicial divorce under Customary Law
has been explicitly abrogated by writiin declarations

of customary laws. This is achieved under various laws
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which allow Local Government Bodies in some parts of
Nigeria make written modifications of native law and
cugstom of the area."3LL This power has been exercised
in several rarts of the Nerthern State. Thus, under.
such modifications in Borsu 35 Idama,36 and Tiv 37
divorce can only be granted by customary court. The
introduction in to the customary law rules of divorce
cf this requirement will certainly pgo aleng way to ease
some of the existing problems. A written record of a
divorce obtained under customary law, will fh a large
measure reduce the burden of establishing the dissolu=-~

tion of a marriage an? the time the divorce was affected,

6.4.3 Grounrls for Dovorce

Customary Law ruts more emphasis on the fact that
a marriage has broken down irretrievahbly than on the
individual resronsitility ~f spouse for that failure.
Technicelly, there are no grounls fcr divorce under
Custom~ry Law. Dr. Obi declares: "There are strictly

speaking, no pgrounds for divorce, if that term is used
in its technical connotation of facts which rcquires to

be established before divorce could be granted by the
acurt, "38 a "

3. Northern Region Native Authority Law No. L of 1954,
section ;8; Western Regional Local Government Law,
cap. 68, Section 78.

35. Section of the Native Authority(Declaration of Borgu
Native Marriage Law and Customg order, 1961(N,. .L.N.
g2 of 1961).

36, Section of the Native Authorit¥ (Declaration of Idoma

Native Marriage Law an? Custom) order, 1959(N.A.L.N.
63 ~f 1959).

37. Section 5(2) of the Native Authority(Declaration of
Tive Native Law an? Custom) order, 1959(N.A.L.N.
149 of 1955).

8. Op. Cit. p. 366.
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Kasunmy and Salacuse are equally emphatic onthis.

They said, unlike the law governing the dissolution of
a statutory marriage, customary law generally speaking,
does not contain a set of srounds for divorce which
must be proved."39 However, there are number of reasons
and situations which are pgenerally regarded as providing
sufficient moral cause for dissolving marriages. They

indlude, inter alia: adultry (particularly by a wife)

though, this is not a strong reason for dovorce to many

communities where in most cases the husband would prefer

Y0 claim compensation from the other mrs:n,b'0 impotency

or sterility on the part »f the hushand or sterility on
the part of the wife since, one of the main objects of
marriage is the procreation of children. Witchcraft,
IU=-treatment an” physical cruelty considered excessive,
in ability to maintain wife an” chilAren on the part of
the husband or failure on the part of the wife to carry
out her domestic duties; and finally, if one spouse has
contracted a dangerous or incurable desease, it could

|'h“

often be a good reason for divorce,

39, Op. Cite D+ 175

4O. Adultery is an offence under section 387 of the
Northern Nigeria Penal Code: cap 89 Laws of Northern
Nigeria 1963. Obeya V. Soluade and S,G. for Benue
and Plateau State 3C 125/69 March 6, 1970(held that
section 387 of the Penal Code does not contravene
the Nigerian constitution,

L1. At the various customary courts, I observed diverce
cases and found that although some of these are
mentioned, but there could be other underlyins factors.
A good number of divorce seekers are women whe if
well investigated are discovered to have an aimirer
geekine for their hand in marriace.
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I happened to witness one practical case of divorce in
one of Idoma village 0ji. The case was between Enenmu

and her husband Otene, Otene married Enenu in 1971,

but after five years »f their marriare he tecame impotent,
Enenu requested to be allowed to return the bride price,
Otene asked her to remain in his house, that he would
allow her freedom-utside an? would also rive her material
needs, Yet Enenu refused, When attempts to ¢ nvinced
her to stay failed, she was allowed to return the bride
proce thereby finalizine the Alivorce,

Except where the husbnand cdicides Lo forget the brile
price,LL2 it has to be refunded to the husband to finali-
2e a divorce, Until this is done divorce woulil be
regarded as "incomplete" since the woman will not be
allowe? to marry where the new husband woull be asked
to refun® the dowpy of the former husband. On the

other hand, among the trites who see non-undement of
bride-price as the continuation of the existence of the
marriage in Xaw, the w-man has tc wait untill the bride-
price is refunded. If she does not it 1is 1illepal and

tre former hushand ceom lay claim to any pregnancy that
may result there from. Apart from being illegal remerriage,
when the bride-price has not been returned, carries its

own social stigma, a situation which every divorce woman

wants to escape,

2. Under gﬂm Custom where a woman is divorced and the

husband refuse o demand the refund of bricde-price
such cases are referre? tn as (towo-towo) meaning she
is divorced with the money. Sucl. action may potray
how notorious the wife is and that the husban hates
not only herself but alsc her wealth., This is a stigma
for the woman in Nupe Land, because people repeatedly
say such a woman has been divorced together with bride-
price.
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6.1 DEATH OF HUSBAND UNDER CUSTOMARY LAW.

The deeth of the husbhan? does nn~t necessarily
dissolve a marriage under Customary Law, Under most
systemé of Customary Law, the marriage is not considered
dissolved when the husband dies leaving the wife survi-
ving him; .however, if a wife dies, Survived by a husband,
the marriage is dissolved. The majority of the Northern
Nigerian Tribes practice levirate marriage whereby the
widow will be taken over as a wife by a brother to her
deceased husband or his son without payment of any thing
as bride-price, The believe is that the bride-price which
was settled on her by the deceased husband is still exis-
ting., But again in some »f the tribes this rule seems to
have been relaxed since they are no more forcing the
woman to 42 it, It is only when she decided to do se,

If she decides to marry an outsider, she will simply
return the bricde~price to the family of the deceased,
the exact amrunt pending upon where she h=2s had children
by the deceased. She may mlso refuse to marry anyone
and still continued to live in her husband's family's
compoun® if she has children with the deceased husbend,

especially if she is old.
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6.5 DIVORCE (TALAQ) UNDER ISLAMIC LAW
6.5.1 IRE-ISLLMIC PERIOD

Divorce (talaq) among the Yshaliyye Arabs
belongsed to husband alcne. The powc: was unlimited,
A husband could divorce his wife as many time as he
liked and take her back by revoking the divorce, for
any reason or without any reason. A husbani could,
if he were so inclined, swear that he would have no
intercourse with his wife, though still 1living with
her. This is simply. to punish her. There were about
four different ways or types of dissolution of marriage

known in pre-Islamic Arabia. These were (talaq)
divorce, Ila, Zihar and Khul'u or Mubarra. A woman
if seperated through any one »f these four ways was
free t» re-marry after the expiration of waiting period
known as Idda, This was t2 ascertain the legitimacy
of the child if any. Some time this rule ~f Idda was
not be followed, For if a pregnant wife was divorced
she was 2llowed to marry another pers-n on condition
that the child if born would belone te the former
husband, It was alsc interesting to note that the
period of idda in case of death of hushand then was

one year,

6,5.2 THE ADVENT OF ISLAM AND ITS REFORMS:

When Islam came, it looked upon these customs of
divorce prevailing in that period with extreme disappro-
val, and regared their practices as unjust, and there-

fore introduced some reforms ~n the prevailing practices.
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For example, Islam gllowed the exercise of the power
of divorce to husbands under certain conditions.
Islam also limits the bumber of divorces to three.
Permitting the divorced parties three distinet and
separate perlods within which they mirsht endeavour to
became reconciled; but should all attempts at recon-
ciliation prove unsuccessful, then in the third period
the final separation became effective."LLB Among the
reforms introduced by Islam was also that. not only
restraining the unlimited power of divorce by the
husband, but it also gave to the wife the right of
obtaining the separation on reasonanle grounds. Also
some guidelines were made as to how #nd when the
divorce is going to be effected.
It is natural that there should be differences
of opinion, differnces of thought, differences of test,
differences of temperament and inclination and diffe-
rences arise disputes which might develop grudges
between the parties and this situation brings ahout
unbearable life, In such circumstances spouses are
always advised to keep down their tempers and be patient,
Theyshould be tolerant and treat each other honourably
for the Holy Qur'an says:
"Live with your wives on a footing of
kindness and equity. If you hate them it
may be thet you dislike a thing while Allah
brings about through it a great deal of
good."hh

3. Amer Ali, The Spirit of Islam, (London, 1965)
pp. 243-2L).
e curtan L:19
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Qur'an in another verse says:

"If a wife fears cruelty or desertion
of her husbands part, there 1s no

blame on them if they arrange amicable
settlement between themselves and such

settlement is best."hs

The Prophet(S.A.W.) in many traditions ordered
spouses to be patient and tolerant, One of such
traditions reads:-

"The best of you is who is best to wife.,"

If the parties f2il1 to compromie~ between
themselves arbiterctors should be appointed to look
into their differences.,

For the Holy Qur'an says:-
"If youy fear a breach between them twzain,
appoint (twe) arbiters, One from his family,
and the other from her's if they wish for

peace, God will cause their reconciliation

L L I

This is an excellent plan for settling family
disputes, without too much publicity or mud-throwing
or resort to the Courts. Legal system of many Cour‘ries
recognise this plan. But it is pity that Muslims do
not resort to it universally as they are supposed to,
The arbiters from each family would know the peculia-
rity of mind of both parties, and would be able, with

God's help to effect a real recnnciliation,

L5. CQurtanl:128.

— — —— -
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If nll steps of reconciliation fails and the
spouses have come to & point where they can no longer
live tog ther in peace and harmony then there
divorce is =2l1lowed. Divorce is therefore a remedy,
an exceptional rule which chooses the lesser evil

and avoid the greater one:

"But if they diseagree and mart, God will
make them richer out of his abundance
for God is that who care for all and

is a1l wise,n 48

6.6 DIVORCE (Talag)

6.6,1 DEFINITION
Talag is 2 verbal noun from the Arabic verb

Tallaqa, Yutalliqu which means to untie, to free,
Technically Talaq is a unilateral power vested in a
Muslim hugband to repudiate his wife as and when he
wishes. The word Talaq, "is usually rendered as
repudiation; it cemes from a root 'tallaqa' which
means to release (an animal) from a tether; whence,

to repudi-te the wife, or free her from the bondage

of marrisge, In law, it esignifies the -absolute power

which the husband possesses of divorcing his wife...."uT

46. Qurtan 4:130,
L7 Qur'an 16:106 see also Ibid 6:145.



- W61 -

6,6.2 The Premissibility of Talaq.

_ Based on many verses of the Holy Qur!an

and numerous traditions of the Prophet (Peace be

upon Him), the Muslim jurists differ on the permis-
sibility or non-permissibility of talsa. Ibn Umar ,
reported the Prophe (S.A,W.) as saying, "divorce .
(talag) is the most detestable in the sight of Allah
of all permitted things" and e who destroys bhetween
a wife and her husband is not paft of us". The Majo-
rity view is that talaq is permitted when there is a
germuine reason for it. Those that play with it or
resort to it as an excuse of changing women like
shingirgtheir shirts are cursed in these words of the
Prophet (S.A.W.), "Allah has cursed the taster and the
person who divorces so often.," The whole iden is that
marriage being a mithaqun ghaliz (strong Covenant)
should not be trken lightly, Depending on the nature
of the genuine excuse that permits dlvorce, the jurists
went on to enumerate examples of circumstances thinking
faculty and self control and therefore they are not
fully liable. 1In other words Talag pronouneced by them
is invalid and legally void,

Lastly, the majority of the jurists held the
Jester or the person who thoughtlessly, in a joke
pronounced talaq as liable and therefore his talaq is
valid and effective, Theyrelied on a tradition of the
Prophet (S.A.W.) reported by Trimighi and Ibn Majah to

the effect that joke in a divorce is effective, The
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mentioned in the Qur'an meaning the same thing.
The Zahiris went further to say whether direct or
indirect only the use of the above three words make

a talaq valid.“so

This view is definitely making it
unnecessarily difficult for non Arabic'speaking
people who may not even have an idea as to how to use
such words in sentences connoting divorce. According
to Malik and Shafi'i, where the direct method is used,
intention is not a necessery condition as it is wwhere
the indirect method is employed, The Hanafis on the
other hand do not consider intention as the test of
validity or otherwise of the talagq but insisted on
looking at the circumstance to assertain whether the
words used in such circumstences can amount to talaq
as such. ﬁn example is as narrated by A'isha
"when the daughter of John entered un~n the Prophet
(S.A.W.) when hc called her, she said "I seek refuge
in Allah from you" then he said to her, "you sought
refuge frcm something big, go back to your people,"
Here, the expr2ssions used by the Prcphet are surely
construed as meaning and intending a talaq due to

the circumstances, whereas in the case of Ka'ab.
Mallk when he is being disciplined after his refusal
to go to the battle front for no reason - he is told
that the Prophet (S.A.W.) has instructed you to obstain
#wa~ ~-habitation with your wife. He replied'Do 1
divorce her »r what should I do?!' 'No just abstain

from cchabiting with her and do not approach her!',

50. See Rus, Obin, Bidaynt al-Mujtahid Vol, II
(Dar al-Fikr),
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Then he said to his wife, "go back to your people,"
Here the expressions used by Ka'ab are not interpreted
a8 intending a talag due to the peculiarity of the

circumstances.

By Writing,

Where the talaq is handed t» the wife in a docu-
mentary form the writing shculd be clear, unambiguous

direct.

By Sign or Gestures.,

Where the talag cannst be pronounced by words of
mouth or writing cannot be employed, =igns or gestures
made by the husband as dething talaq are acceptable
as valid and legally effective, This method 1s gene-

rally so resorted to by the deaf and the dumb,

Throuch a2 Messenger,

Where the husband sends a messenzer to convey to
the wife the talng, it is also accepted as legally
valid and effective once pronnunced by the messenger.
is seen as an agent acting under the authority of
his principal, However all the legal requirements to

Tawkeel (deleration) must be present.

Withesses to Talaq.

When Talaq is pronounced, is it cendition
essential in its validity to have people tc witness
it 5r not? Majcrity among the Muslim jurists answer
in the negotive., They are »f the view that even
though nc <ne witnesses the prcnouncczent, it is still

valid and effective. Their argument is that talaq is
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exclusively the husband's right which Allah has placed
in his hands, Therefore the requirement of witnesses

is recommendatory ant not mandatery. The Imamiyya
Shari'a insisted that the requirement -f witnesses

is mandatory and talaq is void without it. They

relied on the verse in Surat al-Talag that is saying,
eesssasss and take for witness twe perzons from among
you enlued with justice and establish the evidence (as)
before God......">' Tt is further reported that Ali b.
Ali Talib (may Allah be pleased with him) is among the
Sahaba (companions) who insisted on witnesses as a con-
dition of validity in talag. With Ali b, Abi Talib
insisting on the requirement of witnesses as a condition
of validity for talaq, it is very clear why the Shari'a

also insisted on the same.

Conditional Talaq.

Where the talag is pronounced in simple terms
without 2ny c~n?iti~n, it takes effect frem the time
of pronouncement, A situation may arise where the
talaq is proncunced subject to a certain happening or
event t» taske place in the future. All the Muslim
Jurists accept it as valid as far =8 (a) the condition
on which the talag is suspended is a conditisn possible
of happening., For Example where the husbamdsays, "if
you go out of this house tomorrow, you are divorced,"
Or "if the sunsets, you are divorced." Here, the talaq

takes effect the moment she steps out of the house or

51. Qurtan 65:2,
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the sun sets, (b) The wife is eligible t» or
subject of talaq at the time the talaq is to take
effect."  In the first example, the jurists

are of the view that even if by his pron-uncement
the husband merely intends +» rrevent her from
going out of the house, there is still a 1id talag
if she goes out. Ibn Taymiyya and his student Ibn
Quyyim said there is talaq only if by his pronounc-
ment, he really intends talaq, otherwise there is

53

none,"

6.6.8 Procedure of Talag.

According to the procedure of its pronouncement,

talag is classified into, Sunna and contra-Sunna (bid'i),

6.6.8,1 Sunna Talag.

The Sunnah tal=2o, is the talaq done according to
the procedure directed by the Prophet (S.A.W.). Three
important conditions are laid Aown before the pronoun-

cement:-

e The wife must be in a state of ¥resh purity'.
That is, she must be fully recoverd from the
menses of the regular menstruation and the
usual post-natal fluxes, whosemaximum time

spans are about 15 and LO days respectively,

52, See Sﬁbiq. S., Figh al Sunnah Vol.I™ (Beirut) 1977
p. 22,

53, Ibid p. 22L.
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- The wife must not have had an intercourse at
any time during this period of fresh purity,
which covers the whole interim between the

the monthly courses.
3 The formula must be said only once,

The first two conditions are laid down for the

following obvious ressons:-

(a)

'Fresh purity' is insisted upon because menstrua-
tion is called by the Qur'an "hurt"; its!' tern is

a difficult time of fatique, depression, irritabi-
lity, tension etc., Much of this is due to the
wife's physical condition, which makes her mexually
both undesirous and undesirable, and also to the
husbands unfulfilled needs. Intercourse if forbid-
den during such times of impurity. All these
factors may lead some parties to act hastily or
misjudge each other., It is r quired therefore that
they wait for these periodical difficulties to pass
and then act, if they must, under normal conditions,
Secondly when the wife enters her period of purity,
she is usually fresh and pleasantly companionable,
both desirous and disirable, more consideration
and responsive, She has not only the capacity,

but also the opportunity to strengthen the marriage
tie and command the husband's love, compassion,
devotion. If, inspite of this, there is a desire
to dissolve the marriage, it will be, presumably,
for some serious reason other than a passing

fatigue, momentary depression, or causal unfulfilment,
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A divorce contemplated under these congenial circums-

tances is unlikely to he rash, thoughtless, or irres-

ponaiblea"sh

(b) The iddah period is shortened for the wife, Allah
most High say, "O Prophet, when ye do divorce women,

divorce them at their prescribed periods......"55 This

verse is interpreted to mean when they are in a state

of fresh purity before having intercourse with them, It
was reported that the Prophe t (peace be upon him) instruc-
ted Abdullahi b, Umar to return his wife when he
(Abdullahi) divorced her while she was having her menses."56

However, before this final breaking-point of Talaq is
reached the parties are strongly advised to first try and
exhaust 81l possible peaceful means of reconciliation gome of
this meens as instructed by the Qur'an, is beautifully summa=-
rised by Abd al-Ali thus; ".... should conflict over or covert,
originate with the wife, the husband is directed to consider
the whole situation carefully, to search his own soul, to
Jjudge his wife as a total person; to act patiently, responsibly
and charitably.... 'if the conflict becomes chronical and
the husban fears the wifes' defiant recalcitrance, he is

instructed to follow a phased disciplinary course of three steps.

S, Abd al-Ati, The Family Structure in Islam (A.T.P. 1977)
p. 228.

55 Qurian 65:1.

56, Abd al-Ati, The Family Structure in Islam (A.T.P.

1977) re 229.
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He should allow sufficient time intervals and move
from one step to> the next only after having tried in
earnest the nrevinus ~ne and found it of no avail.

This disciplinary course has three phases:

i, Kind exhortation,

i1, temporary abandonment in bed or deliberate abstinence
from the usual sexual intimacy; and
1i1i. symbolic beating without inflicting any physical
harm or injury.... fears his cruelty, desertion,
or aversion, it is their joint obligation to settle
their differences together for, as the relevant
Qur'anic statement has rut it, "peace is best",
She may try her own way tc make peace, and he should
respond to her initiative. The two together must eco-operate
to selve their internal rroblems between themselveS.ceoss
should these rrivote measures, alternatives and remedies
fail to bring about a viable harmony, one final detour
must be taken before the breaking-point of divorce., A
family council »f twn artitrators representing both
sides shall be selected to look into the situation with
a view to settling the dispute. If they see any possibi-
lity of reconciliation and so recommend, it should be
attempted, But if they recommend a divorce as the only
solution after the failure of arbitration, then a divorce
may be entered into, unless the principals choose other-
wise, Finally, if a divorce is to be pronunced in
accordance with the Sunnah, all the other necessary

conditions enumerated above must be fulfilled...."57

57. Qur'en 65;1.
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Advantages of Sunnah Talaq.

This talag does not terminate the marriage completely;
much less does it necessarily entail any resentment or
unkindness, of any kind. The Husband is unequivocally
obliged, among other things, to keep the woman in the
same home or at least furnish her with a comfortable
residence which will be easily accessible to him. She
may not be evicted from hef home nor should she leave
it, unless she has committed a manifest offence of

1ndecency."58

Moreover, he must provide for her adequately
as i1f no divorce had taken rlace, These particular obli=-
gations continue through the probationary 'waiting period’
which usually lasts for about three months, except if

the wife is rregnant. In this case, the waiting period

exptres with the terminatisn of the pregnancy. If

pregnant, the woman is forbidden to conceal her condition,"sg

because pregnancy may be a good one for both of them.
"Keeping" the woman in this way, under the mandl eye gand
conveniently accessible to him or discovering her preg-
nancy may change the situation because, to paraphrase the
relevant Qur'anic passage, "who knows? Perhaps God will

bring about thereafter some new congenial situation.“‘o

58. Qurtan 2,228,
59, Qur'an 65:1.

60, Abd al-Ati, The Family Structure in Islam
(A.T.P. 1977).
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If during the probationary period there develops a

desire for c~nditions it should be fostered. The man
resume his full marital status by simply revoking his
previous pronouncement in words or indeeds e,g,, by
raying the woman a suerestive compliment, kissing her
etc., To facilitate the reunion, nothing else is required
other than this initial revocation. If the probationary
period expires without revocation, the divorce becomes
ultimate in the sense that she becomes free either to
marry a new or reunite with her former husband, But this
reunion requires a new marriage contract with all the
standard requisites, a stipulation which may deter more

rash actions.“61

The Sunnah Talag can finally be said to have been
introduced to eliminate the pre-~Islamic abuses of marital
relations and to limit the husbands arvitrary and unfet-
tered right of divorce, Previously, the wife's physical
or emotion2l conditi~n was immaterinl to the husban The
wife was kept in 2 vicious circle of indefinite suspence,
she was neither fully married nor fully divorced to enable
her re-merry another hushband ~r her choice, The circle
runs thus; divource pronouncement, an almost completed
iddah, then another divorce pronouncement, followed by
ancther almcst completed idda, then another divorce pronou=-
ncement etc, All such practices were forbidden in Islam,
The relevant Qur'anic provisions run thus:

"Divorced women shall wait concering themselves
for three monthly periods, Nor is it lawful
for them to hide what God hath created in their

61. Agreed upon, See also Pavdatun Nadiyya Vol.7 p. 49.
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wombs, if they have faith in God and the

Lest Day. .nd their hustands have the

better right to take them back in that

period, if they wish for reconciliation....e.

A divorce is only permissible twice; After
that the parties should either hecld together

on eguitable terms or separate with kindness
eeeseees So If & husband divorces his wife
(rrevocabily), he cannot, after that re-marry
her until she marries another man and got
civerced. : In that oase there is no
blame on either >f them if they reunite, provi-
ded they feel that they can keep the limits
ordained by God, which He makes plain to those
who understand, When ye divorce women and they
fulfill the term of their (iddah) either take
them back on equitable terms or set them free

on equitable terms., But do not take them back
to injure them or to take undue advantage, If
anycne does that, he wrongs his own soul,eeees
When goudivorce women and they fulfill the term
of their (iddah) do not prevent them from marrying
their (former) hushabd, if they -~ -ally agree
on equitable terms. This instruction is for all
amongst you, wheo believe in God and the Last Dav,
Thet is (the course making for) most virture and
purity amongst you, And God knows and ye know

not." (Qur'an 2:228 - 32,)
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The Bid'i (Contra=-Sunnah) Deviant Talaw,

Any pronouncement of Talaq which is not made

accordance with the Sunnah procedures, as outlned
above is considered as deviant and contra-Sunnah,
or bid'i which is an act of deviation in the dis-
approved direction, Such a pronouncement is both
re¥igiously forbidden and legelly void, according
some schools of Law, The majority of the jurists
hold it as relgiously fortidden, but formelly and
lerally valid, The majority argue that this type
Talaq 1s also covered by the verses nn talag.

The minority ficludine Ibn Taymliyya, Ibn Hazm

in

to

of

and Ibn Qayyim argue that it is not only religiously

forbidden hut also lemally void and of no effect
whateoever, They based their reasons for hclding
it coid on:

(1) It is not the talag that Allah ordained

by His saying ".,., Divorce them with their

Iddah oL

(2) When the Prophet (peace be upon him) said

to Umar while referring to Abdullah. Umar

who divorced his wife while she was in her

period of menses, "ask him to return her."

It shows that the Prophet was annoyed for

he is never annoyed with anything permissi-

ble in the sisht of Allah.

They further argue th-t the fact the Bid'i Talaq

1s not in accordance with the stipulation of the Sunnah

makes it void as reported,
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The Prophet (S.A.W.) clearly said, "Any Bid'a (devia-

tion) is say here." It is also narrated by A'isha

(May Allah be pleased with her) that the Prophet (S.i.W.)

has said "Any work or deed which is not in accordance

with our instructions is rejected.n??
The history of the Bid'a Talaq can be traced as

far back as the second decade of Islam when some people

began to misuse their right of talaq, Untill then, it

has been accepted that if a man told his wife that she

wag "divorced thrice", the word thrice is counted only

as one revocable talaq. When some peorle used this t

thrice formula carelessly, Umar, the second Calirh reacted

with indienation, He consulted with his companions and

it was decided to consider such a formular as a triple

irrevocable divorce, The interestins fact here is that

this new provisi~n was conczive? as a punitive measure

to discipline the divorcins men and protect the diverced

women, A few centuries later people like Ibn Taymiyya

observed that many pecple were using divorce formular

like ordinary casual forms of oath, But he realised

that the Ptreaking of an oath was easily expiable by

freeing a slave, whereas the breaking of a "divorce

oath" meant the btreakins of a marriage and a home, So

he ruled that such divorce caths were void and inconse- N

quential as far as the marriage bond was concerned. He ~

also opposed the cecision of Umar and other leading

schools of Law with respect to the "thrice formular"

counting it as ore revocable Talag, not three.

62, Agreed upon. See also pavdatun Nadiyyes Vo1.7 paie 49.
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What Umar had considered disciplinary measures agalnst

irresponsible men turned out with the change of time
and conditions to be harmful to innocent women. Ibn
Taymiyya sought, by his rulings to re-dress his situa-
tion,

The bid'a talaq is rejected as regards the triple
divorce but not as regards rronounce ment during menses,
Almost all the Muslim countries that introduced reforms
in the area nf divorce, have rejected triple talaq as
viod and ineffective, counting it as only one single
revocable talaq,

It is reported that right from the beginning
Abdullahi b. Umar, Sa'id b, Musayyib and Dawus had held
Bid'a talaq a8 void, The Shari'a lying on 1ts' rejection
by the Ahl al-Bait als:c rejected it as void. The Zahiri

g’?‘ Ha _
School als~ rejected itﬂ 80 a15=t{jurist like Ibn Agil

of the Jabali school.63

Talag During Pregaancy.

The majority view is to the effect that Talaqg 1a
valid and effective at any time cdurine the subsistance
of pregnancy., Can the three talacs all be said during
the pregnancy? The Sunni schools, excluding the Hanafls
answered in the affirmative. Abu Hanifa and Abu Yusuf
said yes, but with a month interval between each pro-
nouncement, while Muhammad and Zafar are of the view that
only cne Talaq cen be said during the pregnancy and the

rest after its termiggtion.éu

63. Sabiq, S. Figh al-Sunnah (Beirut 1977) P.226 - 7.
6li, Mukhtasar Sunnah Vo1.p.9%%4.

———— -
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* Talag in Death-Sickness (Mard al-Mawt).

Talaq rronounced by the hustand during a sickness
from which he died is regarded as valid by the majority
of the jurists. They only differ on the question of
whether the wife can inherit from such husband, The
leaders of the four Sunnah schools excluding Imam Shafi'i
are of the view thet she can inherit from such a husband
if he dies during her iddah period, The Hanafls' say
she cannot inherit if he dies after the iddah period,
while Malik and Ahmad Ibn Hanbal say she déan inherit even
if the daghh accourd after her iddah period, Some of
the Jjurists, notab®ly Imam Malik, say if it is the wife

who dies even “urine her iddah, the husband will be
prevented from inheriting her.

The interesting thing to note here 1s the length the
Jurists can go to protect the interest of the wife, It
is not commcn for some impicus and unGodly men to divorce
their wives when they are seriously sick Jjust to prevent
such innowent women from inheriting‘them.

Revocable and Irrevocable Talag.

Accordins to it's effect Talaq is divided into two
tyres; the Talag Raj'i (revocable) which permits revocation
and resumption of marital relations and the Talaq Ba'in
(irrevocable) which is considered ultimate in endin- the
marriace relationship. The irrevocatble Talag can also
be either the type that allows resumption of marital
relation with a new marriare contract between the couples

or one thot allows remarria-e after the wife had married
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and consummated the marriare with a2 third party.

RBvocable Talag (Talag Raj'i).

Talaaq is revocable where it is rronounced to 2
woman whose marrince is consummatecds

(a) For the first or second time,

(b) not on any material considerntién.

This is »ase? »n the ssyinr of Allah Most Hirh,
"A divorce is only permissible twice, after that, the
parties should either hold tosether on equitable terms
or separate with ....."65

For the Talaq to be revocable, the law yrovides
that the marriage must have been consummated., This is
because with out corsummation, there is also no idda for
the woman and return crlrevocatien is only possible
during and before expiration of iddah period., This is
elso based on the Qur'anic provision, "O ye who believe,
when,.., ye divorce them before ye touched them, no period
of iddah have y= t~ account in resyect 2f them...."

Method of Revocation.

Revocation can be effected by express words, like

where the hus»on? says 'I have revoked my Talaq', or
by implication like cohabitation with the wife or even

its' preliminaries 1ike kissing it is also agreed by
the majority of thc jurists that revocation like the
initial talaq, is valid and effective without witnesscs,

Consequences of a Revocable Talag.

A revocatle talaq does not end the marriage relation-

ship. The marriare tecomes dissolved only when the iddah

65. Qur'an 2:229., See also 2:228 and 2:230,
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period expires without reconciliation, The husband
continues to provide for her full maintenance as if no
Talaq had taken place, ©She is not to be rejected from

66 The

the house nor is she to leave on her own,
husband has the risht to rivoke the talaq and take her

back at anytime within the iddah period.67

5‘6’9.2Irrevocable Talaq (Talag Ba'in).

This tyre of Talaq ariaes under the followinz circum-

stance:

(a) First or seccnd revocable Talag if not revoked

before the expiration of the iddah period,

(b) Talag pronounced on material consideration,

(c) Talaq before consummation, and

(d) The rroncuncement of the third Talaq.

A revocable Talaq turns into irrevocable by the
expiration of the iddah period, A Talag based on release
for‘mbnetary ar other material consideration is also
irrevocable; Soj also, is a talaq pronounced before
consummation irrevocable, because, as said earlier, the
wife has no iddah to serve., All these three cases have
the same effect in terms ~f the chances of re-marriage
between the couples. The couples can resume marital re-
lation again by a new marriare contract which can take
ptace anytime, they like. This type of irrevocability is
termed 'imperfect' (Ba'in Bainuna Sughra). The distance
between the couples is said to be short, because re-marria‘e
is possible without much delay or difficulty.

The third pronouncement of a talaq terminates the

marriage contract immediately, and the distance between

66, Ibid 2:229, See chapter 3 for a full discussion,
67. 1Ibid, 33:49.
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the couples hecomes long, This is hecause re=-marriage
between them 1s only possible after the wife marries a
third party and after a divorce from him if they are
still interested she can go bhack to the first husband
with a new merriage contract. It is clear thot the
irrevocability here is 'nerfect' and is termed "Ba' in
Bainuna.Kuhra.“
Tahlil

The intervening marriage with a third party.and its
consimmation is what is termed tahlil, Meaning, to make
lawful the wife for the former husband who divorces her
for the third time. This condition of Tahlil is based
on the saying of the Most High, "So if a husband divorces
his wife (for the third time), he cannot, after that,
remarry her until after she has married another husband,

."68 This marriz—~e shoul’ not be arranged solely for

the purpose of makine her lawful to the first husbhand,
The Prophet (S.,A.W.) has cursed all the parties to this
tyre of arrangement, There must not only he 2 marriage,
but consummation must have taken place in full as the
Prophet, (S.A.W.) said to the wife of Rifa'a. "No! (it

satisfies the condition of the law) only when you have
69

i.e., sexual interc-urse muset l.ave taken place between *
]

tested his manliness an® he has tested your womanhood"

you, This measure which as observed by Abd al-Ati,
"was meant to be a disciplinary chect against the thought-~

less, rash, and a release for the helpless innocent has
68, Ibid, 65:1. \
\

69. Ibid, 2:228,
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become the subject of condemnation, a'use an~? disgust.
Sometimes, thriced divorced women are humiliatingly
married off casuistically t» invalid or minor persons,
whe are forced or brilteda to divorce them immediately so
that they will become, by the end of the ﬁaiting perdods,
lawful once again to their first mates. This Practice is
absolutely contrary to the teaching of Islam and is
unanimously condemned, A marriage which is contracted
with the explicity or implicit stipulation of tahlil is
both religiously forbidden and legally void, according to
the majority of Jjurists. Other Jjurists consider the
stipulation of tahlil forhidden and veid but marriase it-
self is valid, and no party may be forced to dissclve it
ageinst his or her wish,..... Moreover, the Prophet
(S.A.V.) is reported to hsve said, ..... "condemmed by God
are the second as well as the first husband," This
condemnation is inflicted both upon the man who marries a
thrice-divorced woman intending only to divorce her in
order to legalise her reunion with her first hushand, and
upon the men for whom the legalisation is intended.™
6.6.9.3§glggeted Talag (Talag al-Tafweed).

Talaq, bteing the right of the hustand, can either
pronounce it himself, or delegate the right of pronouncing
it to another person on his behalf and under his instru-

tion., It is unanimously agreed that where the right is

delegated to the wife she can exercise it anytime she
likes.'! Tphe basis of this is the saying of Allah Most
High,

70, Ibid, 2:230,
71« Narrated ry Bukhari and Muslim,
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"0 Prorhet say to th¥ .congsorts, if it ‘e that ye desire
the life of this world and its' glitter, then come! I
will provide for your enjoyment and set you free in a
handsome manner, But if ye seek God and His Apostle and
the home of the Hereafter, verily God has prepared for
the well-doers amongst you a2 great reward."72 It was
further reported that on the revelation of this verse
the Prophet (S,A.W.) read it to all his wives asking them
to decide and they all promptly decided to choose Allah,
His Apostle and the Last Day by remaining married to the
Prophet (s.n.w.)73

There seems to be unanimity on what number of Talaq

take place when the wife exercises the power delegated

"to her, It 1scounted as one single revocable talaq even

if she purrorted to have done three.7u The delega-
tion can be done either durineg the contract of marriaze
or after, /nd, delegation once made can not be retracted,

Number of Talesns,

In a properly consummated marriage, the husband bee
comes entitled to a maximum of three talags after whieh
revocation oend return is not allowed. It is unanimously
agreed by the jurists that pronouncins the three talaq

at one and the same time is forbidden,

Even though all the jurists have agreed on the blame
worthiness of pronouncing the three talag at one sitting,.
they differ on some issues rerardins it, These differen-

ces can be summed up as (a) Is to (a) is 'yes' then, are

- rr - r g —

72. Qurian 32.28-9,

73. The Zahiris and Ibn Hazm did not recognise Pelegation
to the Wife as valid.

74. Abd al-ati, The Family Structure in Islam(A.T.P. 1977

page 23L~5,
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the whole three pronouncements counted or is such
pronouncement counted as only one revocable talaq?

As regards the first cuestion, the majority view
is that it is valid and legally effective, they only
differ on the second cuestion; some say it should be
counted as three separate talag while some say it will
be connted as only one., Those that see it as three
separate Talaq argue that all the verses of Talaq in
the Qur'an,“75 talk in general terms without specifically
insisting on, one, two, or three pronouncements at a
single or several sittings. They also relied on aerfain
traditions that pointed to the Prophet (S.A.W.) as impli-
edly recognising the three pronouncement in one sitting
as three separate talag, This is the view of the leaders
of the four Sunnah Schools of Law.

The group that argue that only one Talaq should be
counted relied, as their suthority on traditions, reported
Muslim /‘hmaé 2nd Abu Dawud =nd on historical facts. The
tradition runs thus, Ikramah reported, on the authority
of Ibn Abbas that, "Rukanah divorced his wife by three
pronouncements in one gitting., He later regretted and
informed the Messenger of Allah (S.A.W.,). The Prophet
(S.A.W.) asked him, 'how did you divorce her?" He answered

"thrice” he (the Prophet asked him again "in one sitting?"
And he again replied 'yes'. The Prophet (S.A.W.) then
said "This is but one. You can return her if you like,"

He (Rukanah) then returned her.

75. Bukheri, Muslim, Abu Lawud, Tirmizl, Nasa'l and
Ibn Majah,
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It was reperted that it was Umar the second Caliph

who ruled that three pronouncements at one sitting will be

counted as three separate talaq1"7E
Suppose more than three pronouncements are said

at one sitting, how many talags will be considered?

Umar b. Khattab reported to count it as only one while
Ali b, .ti Talit counted it ?ls;:hr'ee. Malik, counted

it as three while Imam Shafi'i gays it will be the number
intended by the husband,

To conclude this chapter we have said, at the begin-
ning of this study thet this method of talag is the most
popular and practically resorted to among the Musiim
community of Northern Nigeria. What is probably needed
here is a2 strong backing by the authority to curb the
abuses by the husband and to =21lleviate the suffering of
some of the views theat harren to unfortunately fall

under such men. Our suggestions are contained in the

last chapter.

Power of the Woman to divource

At this juncture, it is necessary to mention one
thing, that is, up to this time all our discussion has
been about the fact that divowre is a natural right
peculiar to husband. Nevertheless, some times and under
certain circumstances, the wife also may have such rights.
Thus, in the view of Islamic Law, a woman has no inherent
natural right of divorce, sut as a stipulatory right,
namely in the form of condition contained in the marriage
contract, she may have that risht. The husband, may

confer on his wife the power of pronouncing divorce (talaq)

— e —

76, For a detail discussion see Sayyid Sabiq Figh al-
Sunneh Vol, II (Reirut 41977) ». 241-4.
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and thereby dissolving the marriage. Once he has
conferred such power, he cannot afterwards revoke it
and will depend upon the wife whether to exercise it

or not, BSuch conferment of power is called tafwid or
delegation, The delegation may be one of the following
ways: 1,

1« al=-ikhtiar, meaning, the hustand saying to the

wife "choose for ybdurself" or "divorce yourself',

2e al-amru bilyadi, the hushband saying, "your husiness

is in your hands" and

3. al-mashitat, the husband saying, "if you wish
77
1

divorce ynurself,'

I want to submit that I do not subscribe to views
advocated bty some writers in some Islamic countries
under the pretex of social reform, that the exercise of
the "power" of divorce should be completely transferred
from the hand of the husbands and vested in the court,
Such a view 1s wholly inconsistent with the sharia
scheme of Jjust distribution of rights, powers and duties
between husband and wife. The reason why husband has
always been empowered toc pronounce divorce is clearly
stated in the Holy Qur'an, where it provides in Surat
al=-Talaq: |

"0 Prophet when you divorce women, divorce them
2t their w»rescribed rerinds =nd gount (accu-

rately) their prescribed vericls, And fear

77. Abdurrahman Al-Jaziri Figh ala mathalib al
arta'a Vol. IV p. 376.
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Allah your Lord; and turn them not out
of their houses, nor shall they (them-
selves) leave except in case they are

ruilty of some onpen lawness....."78

The address in this verse is clearly for the
whole Muslim community an® this understandin- has
been drived in the address in the following phrases
i. "hen you divorce women"

ii, "Divorce them at their periods",
11, "Count their periods, and

iv, "Turn them not out of their houses.

Therefore any sugpestion which ten? to remove the
divorce from the hands of the husband is not only
unaccevtable, but centrary to the Qur'anic injuction
itself, 1In addition to this, economic wise, the husband
is under an o%li-ation to pay sadag (dowery), as a
condition precedent to the enforcement of the contract,
and to maintain the wife irrespective of her wealth

or recurrent income. Moreover divorce entails post
facto obligations such as maintenance of the wife
durins retreat.

"hile piving the hushand the rirht to determineef
the marriage relationship, Shari'a has made it clear
that indiscriminate use of such risht is abhorrent, At
the same time frivolous recourse to divorce is hound to
reduced by the post facto oblipgations created by such

divorce such as maintenance during the wife's idda and

78, Qur'an 65:1.
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"If a wife fears cruelty or desertion on
her husbands part, there is no blame on
them if they arrance amicahle settlement
between themselves and such settlement is
the best......“79
If still the parties fail to compromise, they are
advised to seek reconciliation throush the interven-
tion of arbiters representing each side, The Holy

Qur'an reads:

"If you feer a breach between them twain,
appoint (two) arbiters, one from his family,
and the other from hers. If-they wish for
peace, Allah will cause their reconciliation;
for Allah has full knowledge, and is acquain-

ted with all things."°

From these and other verses and many Prophetic traditionms,
we hardly used to emrhasize that the above procedure in
addition to religious disapproval and the social stigma
attached tec divorces, will work arainst hasty divorces.
But the only problem is thet muslimsdo n:t resort to
it universally as they should, The arbiters from each
family would know the peculiarity of mind of both
parties, =n? would be able, with Allah's help to effeot

a real reconciliation,

79. Qurtan L: 128.
80, Qur'an l: 35.
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In addition to the above, I would urge for the
proper consideration by our rresent jurist of neces-
sity of having witnesses for divorce. Although the
provision is there, but the muslim jurists differ
as to whether it was obligatory on the person divorcing

or it was only recommended., The Holy Qur'an reads:-

"Thus when they fulfil their term apypcinted,
either take them back on equitable terms, or
part with them on equitable terms; and take
for witnesses two persons among you, endued
with justice, and establish the evidence as

befOI‘e ;".llah. csm e "81

The four sunni schonls hol? that evidence on talag and
raj'a is only recommended end not obligatory. But the
Zahiri and Shi'a schools hold it to be obligatory, Sc
I am suggesting thnt, the present muslim Jjurists due to
the problems of divorce cases we are witnessing in this
era, should follow Zahiri an® Shi'as schools in respect
of taeking evidence at the time of divorce, This proce=-
dﬁre of taking evidence at the time ~f pronouncing
divorce will lessen the incidents, because the divorcer
in most cases pronounces diverce at time of anger, The
taking of evidence will also save the court alect of

trouble,

81, Qur'an 65:2,
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6.8 LEGAL EFFECT AND CONSEQUENCES OF MARRTAGE
DISSOLUTION.

6.8.1 After Dissolution.

The first reaction of the parties to a dissolu-
tion is either a sense of regret nr joy or a combina-
tion of both, Where the reaction is a sense of rerret
and loss, the parties "are encouraged and given the
opportunity to ractify their mistakes, at once for
their gilt, and repeal their action." This is possible,
especially if the correect and prescribed procedure
of diverce is followed by the parties,

Wﬁatever the feelings of the parties, a divorce
pronouncement doces not necessarily mean an immediate
separation of the parties. Various mechanisms are
given to the parties to revoke the divorce pronounce-
ment and re<ume marital relationship. Resolution of
divorce and reconsilistion is highly commendable
whenever possible, Moreover equity an kindness is
mandatory at all times within as well as without
marriag“sz.

Different types of dissolution produce different corsce-
quences which are generally common to all marriages in
Nigeria., The consequences may vary depending on the
type and method adopted in dissolving it, and under
which the dissolution of marriage took place. "o shall
now state the conseocuences of diverce on the partice
themselves,

Dissolution of marriage affects the economic well-
being, emotional stability,,socisl status and other
aspects of the personality of those who go throush it,
It also affecets, minor children and the society,
e ur ' an 23220, 222, z.> .3 2u%,
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6.8,2 IDDAH (WAITING PERIOD)

When a merriage is dissolved elther by divorce
or under a decree of a court after consummation or
death of the husband or in any other way the woman
cannot contract another marriage under Islamic Law
till the expiration of a certain period of time, The
period of time is called "4dda®, The word "idda" is
derived from "ad" (i,e., number), It literally means
to count., In Law, it means a period of walting by a
woman on dissolution of her marrisge after consummation
or on the death of her husband or under the Maliki, Hanafi
83

and Hanbali schools also on a valid retirement.”

The author of Hidaysh defined 1dda as "The term of
probation (or waiting) incumbent upon a woman in conse-
quence of the dissolution of her marriage after carnal
connection; it is the term by the completion of which a
new marriage is rendered J.en.»'fu.‘t."al'L The author of al-
Fatwa al Hindiyah described idde as "the waiting for a
definite period which is incumbent upon a woman on the

death of her husband or after the dissolution of a
rightful or semblance marriage that has been confirmed

n85

by consummation,

€.8.2.1 " OBJECT OF IDDA
The reriod »f idda has been ordained by the Almighty

@od for many reasons among which are:

— e ————

83, Ibn Abidin, Radd al-Muhtar, Vol.II pp.614-15
Cairo 1318 A.H,

8l. al-Hidahay, Vol.II, 1,402. New Delhi,.
85. al=-Fetwa al-Hindiya Vol,II, . 134. Kampur, 1349 A.H.
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1. to ascertain whether the woman is pregnant or
not at the time »f the dissolution so that the
paternity of the child that may be born to her
after the death of her husband or the dissolution

of her marriage may be determined.

ii, It is a period within which the parties may have
time to reconcile and return the conjugal relation

in the case nf & revocable divcrce.,

iii, It is a pericd to serve as a mark of respect for
the deceased husband, or as a mark of sorrow for

the dissolve marriage.
The Holy Qur'an reasds:=

"0 Prophet; when ybu do divorce women, divorce

them at their prescribed periods; and count

(accurately) thelr prescribed neriods; and

fear God your Lord., And turn them not out

of their houses, nor shall they (themselves)

leave, except in case they are guilty of

some open lowcness, those are 1limits set

DY GOdaaas 00
During the waiting period it is prohibited for

the woman to contract another marriage, On this, the

Holy Qur'an reads:

Bornae But dc not make a secret contract with

them except in terms honourable, nor resclve on
the tie prescribed is fulfilled..,...."S7

86. Qur'an 65:1
87. Qur'an 2:235,
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.. Fren the above verse it is clear th-at the

woman during her waiting period shohl! never cqftrgct

a new marriage, Muslim Jurists agree ep this Malik
I 2w went further to state that if a woman contract
herself in marriage during this period, and the
merriage 1s consummated, that marriage is null and
void, Muslim Jurists, In addition according to
Shafil schools a permanent prehinition has enceoched

in between the spourses"sa.

1. Iddah for a Non=Consummated Weman:

Where a wife is divourced by her husband beforec
the marriage is consummated, that divource does not
undergo waiting period, Shc is free to marry another
person from the moment of the divource, This is
because the question of pregnancy does not arise =s
the marriage has not been consummated. So the
weiting veriod on the part of the divource would
be meaningless and of no benefit either to her or to
her former husban (Rationale of Iddah is discussed
infra),

The Holy Qur'an makes the position much clearer:

"0 you who have attained to faith! If
you marry believing women and then divorce

them

— - —

88, Ibn Arabi, Ahkam al-Qur'an, Vol. p. 215.
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Before you have touched them, No
period of iddas Have ye to count in
respect »f them"89,
It should hewever be noted that where the
husband dies and the marfiage is not consummated, the

wife has to observe the waiting period of a widows=r,

2, Iddah for a consummated woman:

Where the wife and the husband consummated their
marriage and the wife usually menstruates, and she
happens to be divorced, she has to observe the waiting
peried of three quru' (three perimds), This connotcs
three blood gush (hayd) or three purities.

On this point the Holy Qur'an reads:

"Diverced women shall wait concerning
themselves for three periods....."G0.

Jurists differ in opinien on this period which
is reffered to as quru'u., The word is an Arabic word
and has meny meaning in the Arabic l-onsuage, Jurists
deffer in their understanding of the word. According
to Maliki, Shafi'i and Hanball the word me~n the
time of purity, and this also is the view of som.
companions of the Prophet (S.A.W.), ameng whom ~rc,

A'isha, Ibn Umer, Zaid Ibn Thabit.

83, The FEoly Qur'an Chapter 33 verse 4S.
90, Wur'san 2:228,
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(May God be pleased with them), Accordins to Hanafi
the word "quru'u" means the time of menstruation, and
this is the view of other companions among whom, are
caliphs Abubakar, Umar, Ali, Ibn Atbas, Ibn Mas'ud

and others (May God be pleased with them):

"This hcwever depends on the nature of
the woman, Majority of the women have
a blood-gush ever? month whereas others
have it once in every two-three months
or rm_wre-."g’I
And where the former husband dies while the
divorce 18 servins the three rurity-term, and where
the divorce 1s revocable, the waitine period changes
He vieman
to that of whose hushend diegl This does not apply

where the divorce is irrevocable.

lIddah for a presnant woman:

All the four schools ~f Jurisrrudence are in
agreement that the waiting period for a pregnant woman
expires when she delivers. This is irrespective of how

the marriage becomes dissclved,

Iddah for minors and adults who do not menstruate:

'"Minors' in this context refer to those young
girls or women who have not started menstruation
whereas adults refer to those old women who have pased the

the age of menstruation,

91. Al=Khirshi Vnlume 3 page 383,
90, Qur'an 65:),
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The Iddah for anyone of them is a2 period of
three months, Hewever, if during that period one
of them happens to menstruate, the iddah for her

will be three periods of hayd,

The Holy Qur'an provides:

"As for such of your women wh are beyond

the age of monthly courses, as well as

for suchwi» do not have any course, their

waiting periods shall be three calendar

months......"92

All the prescribed periods mentioned above

oommences immediately from the time of divorq;hushand@
death or othercauses and it is not in any way affected
by the wife's ignorance of the fact that it has been
effected, Hence, if she does not receive any infor-
mation about the divorce or the husband's death till
such time as when the prescribed period of idda has
already expired, then it shall not be necessary for
her to observe any idda at all. In this case if the
cause of idda is for divorce, then it has to be known

to some people,

6.9 HABANA (CUSTODY OF LDREN
Right of Mother to Custody of her Children:

6.9.1
The mother is entitled to the custody of her

male child until he pegched the age of puberty and
of her female child until after the consummation of

her marriage.“gB

922, Qur'an 65:L.

®3. Dasuqi, Hashiyat al-Dasugi; Vol.II, p.528;
Mudawwaman al-Kubra, Vol, III, 356,
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If she marries a second husband, she will loose the
right, The father is the primary and natural guar-
dian of his minor children and that the right of
custody of the mother and female relation mentioned RboVe

is subject to the supervision of the father whid -

s forin his
is entitled to exercise, by virtue of, guardian-ship,
Under Shari'a law, the mother is entitled to the

custody of male child until he attain the age of two
years and of a female ochild until she attains the age
of seven years, After the child attains the above men=-
tioned ages the custody belongs to the father., If the
mother dies before that age, the father 1s entitled to

the custody,

According to Shafi'i, Hanafi and Hambali the child
will be under its mother's custody until a boy reaches
the age of seven and if it is a girl the age of nine,
The argued that nt}hia. age the child will be able to
look after itself 1n the case of washing and dressing
without the help of another, This principle of Law
was established by an answer given to a woman hy the Prophet
(S.AW.)." It has been reported thet "A woman had Just
been repudiated by her husband, by whom she had n son,
She took the child in her arms and went to the Prophet
(S.A.W.) "Prophet of Allah she said, vislibly affected,
"this child is my son, my womb is the vessel that con-
tained him, my breasts are the vesseds whence he fed,

my garments formg the cover in which I hold him wrapped

up. And his father repudiated me and wants to take away
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my child, he wants to separate me from my son."
"To her, said the Prophet, "nelongs the right to
keep that child, until though marriest agains, and

has consumated the marriage",.

In case where a mother is disqualified because
of some other reasons, the following women will t~ke
her position accordingly

1. Mother whether a Muslim or a Kitabin

2. Mother's mother .

3, Maternal aunt

h; The mother's maternal aunt

5. The father's mother

6, The father

7. The paternal aunt

8. The child's sisters

9, The father executor
10. Anyone appointed by the court
1, The child's brothers, uncles and paternzl

G/father.

6.9.2 Quelifications of the Custodian.
A person entrusted with the custody of =2 child
must possegs the follwing qualifications.
1+ He or she must be in full possession of
his or her faculties,
2a e or she must be adult and sane
3 He or she must be able to look 2fter the
child i,e., not too old accerding in
majority's view he or she shoulc not to

over 50 years,
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lio He or she must live in a place where the
child that is his or her ch=arge may remain
absolutely secure from seduction, lic-ntious-
ness, or loses of property.

5+ He or she must be free from all immorality
or other vices, and from 211l infectlous

"diseases,

6, He or she must be honest in all his deolings
with the child's property"gu

If the person entrusted with 2 child is a mad,

it must be ascertained that he has a memily capable of
taking care of the child. A newly married woman gh~ll
not be entrustcd with custody of = child, since her
duties as a bride might prevent her from giving all
her attention to thes child.

A 3em31e, including th- mother, who is othcrwisc

entitled to the custody of = child, loses the right
of custody:

1« 1f she marries a person nnt related to the
child within the prohibited degrees.

2, If she goes and resides during the subsistince
of the mnrriage, at a distance from the
father's place of residence.

3. If she is le~ding an immornl life e.t.,
prostitution and the likes,

e f she does not teke pfop&r cnre of the

child“gs

9t Section 13(2) of Biu Declaration- Section 15(2}
of Borgu Declnration and Section 15(2) of +domn

95. Ibid,
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CUSTODY OF CHILDREN UNDER CUSTOMARY LAW

Unlike under Islamic Law where the right of custody
has been given to the mother, it is a generally accepted
under Customary Law that it is the father whc is ndrmally
entitled to the custody of the child, On the death of
the father, the right of custody continues with his family,

M ost research; hageshown that,
on the cdeath of the father his brothers take over the
custody of the children who will alsc be entitled to take
over his deceaged brother's wife, In the absence of the
brother, then the right goes to the father and other
relatives. The only instance when the mother is entitled
tdfgustody is when the child hes not been weaned, the
child shall remain in its mother's Custody until such a
time when the care <f the mother is not important."96

It seems that the Customary Laws of this Country
does not regard the welfare of the child as the first
and ﬁ?amount congideration by vesting the exclusive right
of custody to the father, In some parts of the Country
there is a statutory limitation on the right of the father
to the Custody of his infants and minor children, Eut the
unfortunate situation (S ¢haf 1t has never been put
inf;raetice. The customary courts Law of former Western

and Eastern Nigeria o Jatef :=

96, Section 13(2) of Biu Declaration; Section 15(2) of
Borgu Declaration and Section 15(2) of Idoma
Declaration,



"In any matter relating to the guerdianship
of children, the interest and welfare of

4
the child shall be the first and‘Pramount

consideration."g?

In the Northern part of the Country, it is only
Igbirra declaration that has provided that "#11 children
must have a woman's care until they reach the age of
Seven."ga Even though, the Law does not specifically
mention . the mother, but still it is a better Low than
the Law that gives the father the richt of Custody.

When the matter 1is taken to Court, the Court is
supposed to take intn consideration the welfare of the
child.»hwhé;s too young to live a awsf from his mother,
Normally, the Court when granting the divorce will ask
the mcther to live in her fami}aé house until theschildren
are old enough to go to their father., During this time
the father 1s te provide food and clothing for the children,
while the mother will be fed by her own family., A child
under Customary Law is not allowed to make a choice as to
the parent with whom he or she wishes to live, If a
child is old enocueh to stay apart from its mother, it
must live with its father, The mother on the otherhand
has the riecht to visit her chlldren., The ex-~husband

cannot prevent her from eNé@jwbj this right., Sometimes,

97. Section 23, Customary Courts Law, West coap 31; and
Section 25, Customary Courts Law East, cap, 32,

g8, Section 33 of the Igbirra declaration.
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When the Court sees that the woman need scriz help
due to» her vll age or siékness; it may allow her to use
some of the children to bring fccd and pcocrform scme
of 1omestic services for her,

It seems that there is nﬁ available roperted ceses
on Custody, But Juring my research I came acrise tw?
cases similar to each other but in diffcerent tribes and
states, The first case is in Idoma land Benue Stete
in the Area Court of Ugbrlpo between Kasuwa ar?! Onchi,
Kasuwn was married to Onchi and they had thre. chiliren,
At the time of this case, the children's ages are 6,3 an?
1% vears respectively, Upon divorce the husban! Onchi,
took Custody of all the three children, Kcsuwa the m-ther
fecling that the 1ast born was too young, to be separatad
fron her, tock the case to Court, where the Court aske?
the husban to return to her the smallest childn??

The other case is among the Birom trine in Plateau
State in Gyal Area Court on Februnry 18th, The case is
between Chellom and Gatak. Chollom having been diverced
fr.m Gatzk tcok the custoly of his chillren, Gatak
complained to the Court that she does not Jispute the
fact thot the children belong to him, but she scys she
c~nnct live apart from her daughters and morecver she
was Jlivorced by her husban? about four yenrs o£0 an? that
she ha? ziven birth to the children in her house with ut

Chillom kn.owing about it en! with=-ocut proviling rny

96, Th: case was ‘ecide? sn 14th July, 1987,
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financial help for their upbringing. The busband coune
tered that begause the fact that she did not refun?
his bride-price the chiliren belong to him, and since
one of them is grown enocugh to be geparatel from her
he want his child, The court rurel that, the two girls
belong t» Chollom but they will continue to live with
their mother since they -are not yet grown up. And the
father will supply them with food and clothing:,

In » similar case but in a different tribe and
stete, a Customary Court awarde?! the payment uf conm=-
pansation to the mother for taking care of her child
with.ut the help of the father., The case is from Ii~=
Okpayna Customary Court in Benue State between Erunu on?
Ancbi ila"100. Anebil divorced his wife Enemu, At
th=t time, the chil? was only L# months J17', Th. chil”
remained with the mother until she was four vorrs,
Throuzhout this peris? Anebi never sent any money tir
the: ex=wifo for his little rirlt's food, V¥When Anebd
camc t. teke his daughter away, the m~ther refuse’ tc
rclense her on the ground that he has to pay foir the
cypences she incurred in upbringing of the child, The
mother beceme so sericus that it had to go t the Crurt,
Attempt to reach a compromise was made, anl . nebi wes
askel to pay #200,00 which was half of what the m:ther
Jerenleds Whem he agreed te pay, the daughter was renls:?

t + hin,

100, Ju?lement eliveret on 3rd Ausust, 1989,
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ration-whether—Yrem .any ether peint ef view the claim

of the father, er any right at cemmen Law possessed by
the father, in respect of such custody is superior to
that of the mother, other claim ef the mother is superior
to that of th- fathar," 02

Th. r»m™visiens ef “nglish C 'mmen Law appeers to be
diffoycent from that ef Zouity, At Common Law the father
was .ntitl.d t~ the Custody ~f his legitimate children
untill thcy rcachod the age of 21."103 [lis right might
be lest, hewever, if that weuld »rebably lead to the
physical or woral harm to the ehild or if his cleim was
not mad: bena fidec gave effect te the father's right to
the Custedy eof hislohiliren, would deprive him of it if
their welfare se demanded, owuity considers the welfare
of the c¢hild as the first and oroncunt,

The provisien of Scetien 71 of Laws of Matrimonial
Causes Deeree of 1971 is in linc with the provisions of
Section 2!, of the ‘nglish Cuardianship of Infants Act
1925 in teking inte cenaideretion as paramount, the inte-
reat of the ehild inguestion Scctien 71(1) Provides:

“In preceedings with respocct ef the Custody
guardienship, welfarc, advancoment of educa%ion
of childrcen of a marrisge, the court shall
rogard the interest of these children as the
param->unt considerati-n, and subject thereto,

the eourt may makc such order in respect of
those matters as it thinks proper,”

- —— ——— = . e — R e e e e e —

102, Thmaaset v, Thmasset (198L) p, 295, C.A,
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Js a togult of this provisionthe-oourt hes to take
o5 sifcrtionr 4 Yiumber of faoters in deeciding
whan th. custody of the child is te be given, In this
respoct both porarts “posscs -the same right of claim to
the Custody »f the child, The fact that the child is an
infant is not = guarantee thot it c=2n be given to the
mother, the court has the right to decide otherwise if
1t is in the interest Of the—child, In Afonja ve Afonja’>
the-coumt_held thot it was in the best interest of the ‘“‘\
infant to b2 given to the custody of the mother, who was
anxious to live with the child =11 the time, then to be
left in the custody of the father, who had arranged for
the c¢child to live with his sister-in-Jaw during.sohool ‘\
term and t0 reside with him only during the holidays.

This ssmo wrincinle wes ammlied in a cas where the
charaeter oF the mother of the child was found wanting,
Usgpite this foct the ceurt gave Ha ;nojmthe custody,
since this would be in the interest of the child, fov fostamce
In Qladetohun -\r‘_madatQhun"”} e::;though the court
found the mother of the child o be an unsatisfactory
wife; and that she was involved in the practice of Juju
and also that she had been proved to be a bad mother,
nonetheless it granted her the custody of the only

ehild of the marriage who was three years-old on the ground
that doing so, was in the best interest of the child, Howe
ever the court reserved the right of reviewing the 9 gkf

of ©  custody when the ehild is a 1ittle older,

h
S . e — . ————— "

-»n

103. TTAUTLR 108 1972, |

10h.  Suif N HB/141779, (Whrcported) High Court
Lagos, 6th July, 1971,
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LEGITIMACY

6,117, A 1legitimete child is one born of parents who

are legally married under any one of these three systems,
or one concelved in Lawful wedlock even thouch before

his birth the marriare of his parents has been termina~
ted by death or divorce. In Nigeria, legally “recoge -
nised marriage" includes marriages under Islamic Law,
Customary Law and Marriace Act., These types of marriapges
are by law of this country leeal, and the children of

the marriages are legitimate. o7

Undeffﬂarriage Act,
a child born of marriage that has since been annulled

is legitimate if the marriage anmulled was merely voida-
ble, but illegitimate if it was void ab initio, unless
at the time of the act of intercourse resulting in the
birth either or both parents reasonably believed that

n108

the marriage was valid, This is also the view of

some Jurists under Islamic Law,.

Despite recent attempts throush various legislia-~
tions to assimilate the legal position of an illegitimate
child to that of a lecitimate one in this country, the
legal relationship between a child and his rorents still
depends to a large extent upon whether or not the child
is legitimate, It is difficult to define leritimecy

a8 an abstract concert withrut reference tc a particular

107. Ademola, CJN, in Lawal V. Yunana (1961) 1 ALL ~
NLR, 245, 250,

108, English legitimacy Act, 1959, Sec.2 Upon pronoun-
cing a decree of nmullify on the ground of bisamy
the court may, if there ere children, state that
it was gatisfied that the petitioner reasonably
believed at the time that the marriare was valid:
Wynn v. Wynn, (1964) 108 S.J. 239.
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legal system, Nevertheless most if not all systems

of jurisprudence have drawn a distinction between the
legal position of a child born of a legally recognised
union and that of a child born of an illicit union

or as a result of a casual act of intercourse, Just
as there are varlious types of marriages in Nigeria,
there are various laws of legitimacy which apply with
varying effects, The existence in Nigeria of diffe-~
rent form of marriages, each with 1#5

variations and with different effects on legitimacy
and legitimation, present problems especially when we
congider marriapge under the Act is monogamous while
marriages under Islamic and Customary Law are polygamous,
We would try to discuss the various Laws applicable to
legitimacy unler the three systems.

ESTABLISHMENT OF PARENTAGE

S 1141 Parentage 1s the relation of rarents to their
children, Peternity is the legal rélation between
father and child, Maternity is the legal relation
between mother and child, These legal relations give
rise to certain rights and liabilities as regards
inheritance, pguardlianship and maintenance,

The maternity of a child is established in the
woman who gives birth to the child, irrespective of
whether the child i1s an offspring of a valid or invalid
marriage or a child of winay that is fornication or

adultery, But the paternity of a child can only be
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established by marriage which may be valid or viodeble,
Marriage may be established by direct proof, If there
be no direct proof, it may be established by indirect
proof, that is presumption drawn from certain facts e.g.,
prolonged cohabitation with the mother, acceptance of
congratulation after its birth or by acknowledgement.
According to Islamic Law a child to be legitimate must
be the offspring of a man and his wife, or of a man and
his slave girl; any other offspring cannot be leritimate.
The second way in the establishment of parternity
is the child's mother being an ummul walad to her paster,
and the effect of her being so is that the paternity of
her child is established from her master without any
claim on his part, that is, if she were 1in such a condi-
tion that he might lawfully have had intercourse with her,
as Qur'an referred to them in many verses as "whom your
right hands possess." When the paternity of a child is
established, its legitimaoy is also established,

Presumption of Legitimacy

Under Islamic Law, the presumption of paternity
from marriage has the origin from the Prophetic tradition
which was mnarrated by A'isha and reported in almost all
the Hadith Books, That "al-Walad 1il1 firash" wa 111 ahir
al haraj" which can be translated , the "child belongs

to the lawful wedlock and the prostituties to be stoned,"

This tradition according to Ibn Rushd is rec~gnised by

all jurists. This means that the psternity of a child
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born in lawful ﬁe&iock is presumed to be in the husband
of 1ts mother if certain conditions are satisfied no
oount}ﬁ%e conditions attached to legitimacy are more
strict under Islamic Law than under any legal system,
but 1t 1s very reluctant to lersitimise a child and no
presumptioﬁ is dreswn arainst its le itimacy as faor as
possible., It refuses to declare a child a bastard
except on the clearestand most pcsitlve proof of ille-
gitimacy and refuses to admit 1llegitimacy when legiti-
macy can be inferred. Islamic Law considers 2 child to
be the legitimate offspring of a person in every case
when it is humanly possible that the main can be the
father of the child in fact and that there might have

been a marriage between him and the mother of the child,

The first thing to be considered in determining
the legitimacy of a2 child 1s to see if it was at all
possible that it could have been conceived durins the
subsistance of a valid marriage »f the child's mother
with the person alleged 1o be its father. It is an
essential condituon »f legitemcy under Islamic’ Law
that the child must have been conceived in wedlock or,
in other words, the person who 1s risponsible for its
conception should be the lawful husband of the child's
mother at the time of its conception, To determine
this, Muslim Jjurists laid down some general rules for
guidance, They have given the periods of time both

minimum ancd maximum during which a fully developed child
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ver be bopi. Those T™ales =ro mrstly baged o their

experience. They based these pericds on possibility

and not on probability, Thelr aim is to save a child
i

from the stigma of 1llegitimacy and so they have tried

to bestow legitimaoy on every child when it is ghysiugli? ]
possible though not probable that the child could have

been the result of lawful union hetween a man and his

wife, They thus, aprly the rule to every conceivable

case including rare end abnormal eases.

Minimum Perind of Gestation

The shortest rerlod of zestation, nécording to
all the schools »f Law is six month. This is as a
result of two Qurtanic verses which have been constr?d
as determining this period, In one verse, the Holy
Qurtan says:-

"The carrying of the child to his weaning

1s a period of thirty mnnths."109

and in  Amwlhes verse it says:

"The mothers shall give such to their offs—
rring for two whole years, if the father
desires to complete the term, but he shall
bear the c¢ost of thelr foed and closing on

equitable term."11. t

109, ur'tan h6:’15.
110, Qur'an 2:233,
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In the first verse the: combined period of
gestation and weaning is given at two and a half
years while in the other the périod of sucking 1s
mentioned &t ftwo years, that leaves 6 months as the
minimum period of gestatlon, after which the child
is known to be viable. Therefore, if a man has married
a woman and she delivered a child in less than six
months, its paternity 1s not established from the father,
hut if she delivered at exmetly six months or more its
paternity is estabiished from him. All Jurists made it
a condition that both parents must be adults and capablel
of conjugal relations, On the other hand the Jjurists
tolerate five days less than six months."111

Although the jurists agreed as to the minimum
periﬁd of six months of gestation, theydiffered as from
what time does thet reriod will stsrt counting, According
to Maliki, Shafi'l and Hambali schools, the periocd will
start counting as from the date of consummation, while
according to Hanafi school, the pericd wlll start coun~

ting from the date of the marriage,

Maximum FPericd of Gestation

There is a difference of opinion amongst the

Muslim Jurists about the maximum period of gestation,

111.  Damueu, Hashiyat al=-Dasugu, Vol.IT p. 459,
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Thus the Hanafi law defines this periocd as two years, They
have based their doctrine on the maximum attributed to
tA'isha:
"The period of pregnancy can never exceed two
years even by as much as the move of shade of
the spindle.™
Another version reads:

"A foetus may not remain in the womb for more
than two years."2

The maximum period of gestation, in the Maliki school,
is a highly controversial issue; hence there are at least
five opinions, However:; when one attempts to answer the
questions: VWho holds which opinion, it at once becomes
apparent that the Maliki authorities are conflicting, Thus
according to Ibn Rushd, Imam Malik himself fixed five years
as the maximum period of gestation; and seven years is laid
down by some of his diciples (baad Ashabihi)3 Dasuqi on the
other hand, believes that six ard seven years as e maximum
vericd 0 attributed to Imam Maliki. He says: "It
is reported from l.aliki that the maximum period of bearing

should be six; and seven 1is also reported from him."LL

4. Ibn Abldin, Radd al-Muhtar, vol.3.p,54 - Also see Al-
Sarakhsi, Al-llabsut, vol.6, p.ll; also Al Mirghimani
Hadagat, VOIc szo [éql

2 Ibid.

3. Bidayat al Mujtahid, vol, 2, p.327.

ly, Hashiyat ul Dasuqi, vol. 3, p. L7L4.
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Both Ibn al Qassim and Sohnon are of the opinion that

the maximum period is only five yc&.'ar'.s’a.."'1

Dasuql adds
that according to Ibn Arafa this period should only
be four years."2 The only Maliki Jjurist who has been
more realistic in his approach to this issue 1s Muhammad
ITbn Ahdullah Ibn Abdul Hekam, the leader of Maliki jJurists
in his times fccording to him the maximum period of
g estation should not exceed one year (santan bayda).
After citation of the various views on the maximum
period of gestation, Ibn Rushd comments as follows:
"This guestion should be determined in
the light of experience and usage prevailing
thereat, Hence the statement of Ibn Abdul
Makam and the Zahiris is more identifiable
with custom and usage. Indeed judgement
should be given based on customary practice
rather than upon rare occurrences that are
close to impossibility."3
Now the immediate gquestion is: which of these Wiews
represents the official rule of the Maliki school? The
question is also debatable, According to Ibn Juzaily the
dominant view (al-Mahshhur) adopts five years.
Fo Dasuqi four years should be the official view. Since
Dasuqi's Hashivyat, is believed %fhighly placed as
can
an authoritative restatment of the Maliki law. (Jne . ven~
ture to say that Dasugi's view should represent the
&fs®
Official rule, It is4gubmitted that Ibn Abdul Hakam's

view, which is almost consistent with modern medical

opinion, should be the better one. Indeed it is hardly

1. Ihid,
2. Ibid' o
3., Bidavat al Mujtahid, vol.2, p. 268,




surprising that modern reformers have adopted Ibn Abdul
Hakem's view,"
It remaing to know that the foundation of the doctrine
of both Malikls and also others who deny the dictum of
'A'isha and insist that the bearing can exceed two years,
is the =tory naratted by Malik 1Ibn Anas who says this:
"My neighbour, the wife of Muhammad Ibn Ajlan,
is trustworthy, as is her husband; within twelve
years she gave birth to three children, each having
remained for four years in her womb,"
Yhen Imem Malik was told about the saying attributed to
'A'isha, he categorically rejected it, exclaiming.
"0 God who could say so."2
Basing themselves on the same authority as that of 3he
Malikis both Shafi'i and Hanbali law dictated that the maximum
period of gestation should not exceed four years."3 The Hanbalil
authorities suggest that Imam Ahmed has also fixed only two
yearﬂ.”h
The dictinctive feature of the Zahiri law is that it is
the only Sunni law that prescribes the shortest term, According
to them, the maximum period of gestation should not at all
(la ya jooz) exceed nine months, The basis of their doctrine
is a maxim attributed to Umar the second Caliph and also some
of his decisions purporting that the maximum period of 9% 4gtion
should only be nine months, This view is ejgactly as that of

1. P, infra. 8 B

2 Ibn NDudama, al Mughni, vol, s 8lis

3. A1-Shafi'i’eT Um, voI.5, p. 137 al Hamish, al Shuab pl,16
of a1 Um, Al Shirbini, Mughni al-Muhtaj, vol. 3, p. 388
al-Sharwani & Wassim, Hawashi, vol. 8, p. 239, Ibn Qudama

"~ al-Mughni vol. 8, p. 84 - 90,
h, Ibid,
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English Lew.

Maximum Period of Gest=mtion in English Law

The maximum period of human gestation required by
English Taw has been variously stated it may range
from two hundred and seventy to two hundred and seventy
five dryse ft may alw rnngefggtween two hundred ond seventy
 three and  two hundred and eighty days. “The latter
figure is said to be the average period of gest-tion, But
the courts - shall only accept this 2s o fact if expert

evidence is produced.1

In the light of medical cvidence
received in Gnskill v. Gaskill, the court took the view
thot o period of three hundred and thirty one days was

nlsc peossible. But n lapse of three hundred and sixty

dnrys hetween the last matrimonial coitus and the birth

0f & child w25 rejectcd as impossible by the House of Lords

when Lard Mace Dermott scias

"The Taw of Englond hias not fixed limits of
deviation from the normal period in the sense
that more than »n certain period is to be deemed
impossible; or impossible until the contrary

is nroved."

le then went on to note thot:

"y time must come when, with the period far
in excess of the normal the court mey properly
regard its length as proving the wife's adul-
tery byond reasonable doubt,"

Fir~1ly he ndvised:

*If 7 lime hos to be drawn I think it should

be drawn s0 28 to nllow an nmple and generous
margin, for it may be difficult for the wife .
to prove a freak of nature as for anyoneelse,"’

‘e Egrd Simonds in Preston John v, Preston John, (H.J,)
)1‘




ACKNOwLEDGEMENT

6,11,2 Acknowledgement, means to confirm or to establish,
But in Law, it is defined as giving of informa-
tion for the establishment of a right in favour of
another agalnst oneself, Acknowledgement of a man
is valid with regard to five persons, his father,
mother, child, wife and slave, because in all these
cases he acknowledges an obligation, and 1t is not
valid except for these. The acknowledgement cf a
woman is valid with regard to four persons, her father,
mothe» husharl and slave,

Where the paternity of a child, that 1s his
legitimate descent from his father cannot be proved
by establishing a marriage between his parents at the
tine of his conception or birth, the Islamic Law
recognizes acknowledgement as a method whereby ~uch
marriage and legitimate descent can be establlched as
a matter of substantive Law for purposes »f inheritance.
The Islamic Law of acknowledrement of parenta,o
with its legitimating effect has not reference whatso-
ever to cases in which the illegitimacy of the child
is provad or established, either by re=asons of zina
between the two parties, or by reason of marriage
necessary to render the child legitimate being disappro-
ved. The doctrine relates only to casea where either
the fact of the marriage itself or the exact time of its
occurance with reference to the legitimacy of the ack-

nowledgeﬁchild)is not proved in the sencz of the Law ad
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distinguished or disproved, In cther. words the
doctrine applye-onty to cases of uncertainty as to

legitimacy, and 4 such cases acknowledgement hag

dts sifects, . but-that efgect always proceeds upon

the assumption of a lawful uniowm betwsen the paremts .
of the acknowledged c¢hild,

An acknowledgement need not be expressed, It may
be presunmed from the faod ¢thed One person has habi-

is as his legitimate c¢hild, In order to render an

T aekKnewled poment Valid mwd effeetive the followinme
_ - cenditiene must be fulfilled,

2,

"1, -“Phe eoinawiledgensnt mugt he weg TeTelyp-al o ponchin.
but must be made 1in such a way that it showstheg _

the acknowledgew meant to eceert the other w=t only
e B Bie-aon, MUY as bia degitimete son,

the acknewledger-being the fwther of the person

oo .. apknowledged,. If the child is at the age of undere—_.
tanding he should .conform and agree with the acknow-

ledgement,

X 5 The person acknowedged must met be the offsrring

of zina, as he would be if his mother could not

possibly have been the lawful wife of the aecknow—
ledger at any time when he could have been begot~
ten, as where the mother at that time the wife of

another man or had been repudiated by the acknow-

ledger and the legal bar to remarriage had not

The =ges of the parties muet be such ag to edmalt o~
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beoen removed or was within prohibited degrees

of the acknowledger.,

. The person acknowledged must not be known to be

the chlld of another man,

g
5« The acknowledgement not have been refused or

danied by the person acknowledged,

No presumption of marriage arises from long cohae-
vitation if the woman was & prositute when she was
brought to the home of the man whose wife she claims
to bes But if the man acknowledges his children by
her as his legltimate children, marriage with her will
be presumed, f%r a marriage with a prosititute 1s not
prohibited as she could have been his lawful wife when
the children were begotten, But if 1t is definately
proved that there was no marrliage at all between the
parties when the children were begotten, in otherwords,
if the marrisge i=s di{?roved the issue would be the
issue of fornication, gud they could not possibly be
legitimated by acknowledgement.

If an acknowledgement is of legitimate sonshilp,
and the relatlionship is possible In fact and in Law,
it raises a presumption of marriage between the acknow=
ledger and the mother of the person acknowledged, and
unless rebutted, gives such person the right of inheri;_
tance to the acknowledger as his llgitimate child and

a similar right also to the mother as the lawful wife
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He will sell from movable property to

what is necessary for the maintenance of
the child, But he is not allowed to sell any immo=-
vable property of the minor without the permission
of the court.

A poor guardian is allowed some reasonable
renumeration but if he is rich he is expected to do
it free of charge See v. Gj; 10:4 Guardianship of a
minor may be terminated whén a male child becames
matured and the female “* ghe marries and consum~
mates the marriage and continues to live with the
husband for at least 2 years accordéing to Maliki but
according to other Jurist as sonn as she is matured

the perioed &w?fil!-

LEGITIMACY UNDER GENERAL LAW

6,11,3 In discussing legitimacy under General Law one

would be faced with three problems.

Te CHILDREN OF A VOID MARRIAGE

Cildren of a void marriage who are regarded as
illegitimate except where the statutory marriage 1is
preceeded by a customary marriage, In Nigeria as in
other countries it is allowed for the parties to be
married first under customary law before contracting
a statutory marriage. If the subsequent statutory
marriage is therefore void, it is submitted that a
child born to them should be treated as legitimate,
since he was born during the existence of a valid

L
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statutery marriage may be regarded as legitimate,

Jn England a child of a void statutery marriage
is regarded as legitimate under section 2 of the
legitimacy Act of 1959, This section shall not apply

to children born before the commencement of the Act. 114

6.11.04 CHILDREN OF A VOIDABLE MARRIAGE

Seotion 38 (1) of the Matrimonial Causes Decree
1970 legitimized children of a voidable marriage who
under normal circumstances are 1llegitimate, Under
Common Law a decree of nullity of a voidable statutory
marriage was retrospective, thereby basterdizing the
children of the marriage, But the Matrimonial Causes

Decree now says that.

"(1) A decree of nullity under thi= decree
of a voidable marriage shall annul the
marriage from and including the date

on which the decree becgmes absolute,

(2) Without prejudice to the operation of
subsection (1) above in other respects,
a decree of nullify under this decree
of a voidable marriage shall not render
illegitimate a child of the parties
born since, or legitimated during the

marriage."115

Consequently, this decree expressly rrovided that
any child born of the marriage should be legitimate note’
withstanding the sannulmentof the marriage.

114. 29th October, 1959,
115. Section 38 of the Matrimonial Causes Decree, 1970,



- 522 =

6.11.4  PRESUMPTION OF LEGITIMACY .

A child born to 2 married wom~n is presumed to be

legitimnte, in accordance with the maxim P-ater est quem

nuptiase demonstrant, though the presumption refut-

tqble"116. The presumption applics also in the cnse
of a child born to a widow with nine months of ner
husbands denth and whefe she has married within that
period, the child is presumed to be that of the first
husband"1q7. A child born between decree nisi and
decree absolute in divorce is presumed legitimate,
and so is o~ child born within nine months of » decrcc
abgolute of divorce, This is in conformity with
section 147 of the BEvidence Act"'1®, According to
the sectioﬁ, a2 child born dvring the continuenc. of
a statutory marringc or within two hundred nnd eighty
days after the dissolution of such marriage is presumcd
legitimate. But this Law now has been altered by
the Matrimonial Causes Decr«« of 1970.
Section 115(3) of the Decree, provides
that: "Without prejudice to section £l
of the Matrimonial Causes Decree 197C,
where a person was born during the con-
tinunnce of = calid marriage bctwpen
his mother and =any man
hundred - its dissolution,
remaining un-married, the court

shall presume that the person in question
is the legitimate son of thot man,*”

116, Banbury peerage case (1811) 1 Sim. & St, 153 (H.L.)s
See also Egwunwoke V. Egwunwoke (1966)2 ALL L.
1, 304 (19 6) MWMIR,

117. Re Overbury (1955) ch. 122. In such 2 case thers
is no doubt about the legitimacy of the child,
the question being which husband must be presus.d
to be the father,

118. Cap.62 Laws of the Federation of Nigeria, 1958,



CHAPTER SEVEN
CONCLUSION AND SUGGESTION

Untike positive Law, the Sharia to the pious Muslim is
#till, a® it h=s always been, 2 divine Law, But like some
positive Laws it reflects the character of soclety,

Sheris 18 an Arnbic word which meons the track to a water-
hole- In its technical sense, it is the path of
behaviour which a Muslim ought to follow if he is to 1i ve in
secord-nce with the principles ofh%ﬁith. Sharia is usually
defined by Muslim scholars as théqbody of "those institutions
which Allah has ordained in full or in essence to guilde the
individual in his relationship te God, his fecllow Muslims,
nis fellow women =nd the rest of the univers."1 It may be
compared in certaln respect to some denotations of the west
concept of "natural Law," Accordint to the classical view,
it 1s the basis for the moral Judgment of actions as good or

b~d, #nd thus it came only from God."2

Islamic Law is "evolutionary" in that its full growth
took eenturies and passed through various phases. It begun
with general principles stated in the basic sources of Islam
namely, the Qur'an and the Sunn~ of the Prophet (S.,A.W.). At
firet, it dealt with simple practical problems of every day
l1ife, but as time went on it grow complex and inclusive,

To every Muslim the Qur'an, is the primary and sove-

reign source of Iglamic Law, which enunciates the basic norus ~,

1. 41 Mudawwanat al Kubro.

2. AT, Abdullanl Yusufl (1975) Text, Translation and
Commentary of the Holy Quran,

3. Al-Adawi, Hashiyat al Adawi.
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and the fundrmental principles of Law valid for all
times ond places; and provide the solution to every
protlem, The Prophet,Muhammad (5,A.¥,) during his life
time rem=ined the sole interpreter of this divine basie
norm of the 1Islamic Legnal System, Thus, the Prophet
(SefeW,) built up, on its foundation, the superstructure

of » comprehensive code of conduct embracing all facts

of humen life., During this period of the revelation

which he received from Allsh = the record of the sum

totel  hat+  1s known as the Quran often contained

rules of conduct and behaviour for his community. Because
of the limited legal material of the Qurtan and because of
the death »~f the Prophet, the 1living source of inspiration
terminnted and 2 reference to him being no longer possible,
legel problems hed to be decided by supplementing the pro-
vision of the Qur'an by facts from the life of the Prophet
an¢ from his sayings. These fnacts and sayings are known
a8 the sunn2 and hadiths or practices of the Prophet (S.A.W.),
the function »f which is to explnin, interpret and extend

the Cur'san,

After the death ~f the Prophet (S.A.W.) the task of
the 1ntor?retqt1~n fell upon his compeniosns in the first
Plece ~nd then the Jurists - theslogians; who had to inter-
pret and apply the Qur'an and the Sunna of the Prophet
by wey >f ijtihad., But as these companions and the Jjurist
theclogians were not divinely inspired, they had to apply
rensons which was bound to be influenced by urf, (the
custom and general practice of the scciety around them).

This, it is suggested, sccounts for the doctrinal and
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legel differences among the varicus sch- 1s and jurists,
which came to be accepted by the "Iima" (consensus of the
Muslim Jurists). Ijma, was the agreement of Muslim Jjurists
on sny marticular principle of lew, such an agreement could
be breged on the Qur'anic text or the Sunna of the Prophet
{S.A.W.). This also became the third source of Islamic Law.
To cope up with the growing needs and requirements of the
society, the jurists had to resort to reasons, logic and opi-
nion in srder to supplement the Qur'an, the Sunna and the
Ijme far the development of the Law., This new scurce took the
fourm of reasoning or deduction by analcgy from the afcresaid
three sources, Qiyas, is, therefore, based cn a very strict,
logical scientific and systematic principles and opinion."
The other principles of legislation recognised by the Jjurists
nre:=
(1) 1Istihsan, (Juristic preference) adnpted by the
Hanafi schoole.
(14) Masali el-ilursalah (Public Intercst) exp unded by
the Maliki school,
(111) Istidla, (L-gic or reason) applied by the Shafi'i
schoaal.
(iv) “ustom (urf), While cust-om is not officially accep-
*ed as n s~urce of law, it has achieved the force
of law in scme measure listed above, The Qur'an
and practices of the Prophet (S.A.W.) embodied and
ratified [?aggles of customary law »f the Arabs,
€484y the law of inheritance which over laid the
basic principles »f succession obtaining in the
pre=Islamic period, In the 0ld customary Law both
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01d and children could not inherit from the
property of their deceased relatives be-
ause they coull not wicld arms, The
Qurtanic legislation modified thnt custousry
rule by granting them a right of inheri-
tance as long a3 they were closely rela-

ted to the parepositus. Women, because

of their sex were disqualified from h-oving

a legnl right of inheritence, The Qur'an
rcformed the Law by introducing nine
beneficiaries, and by analogy three more
were added to them, most of whom were women
and to whom specific fractions were nllotted,

Now going back to the difference in interpretation
of the divine texts, as noted above, it is interesting
to note the hormonization of the two apparently con-
flicting traditions of the Prophet (S.A.W.) viz:

(i) "My community will never be unanimously in

error', and

(ii) "Difference of opinion mmong my community

is a sign of bounty of God".

These two traditions simply means that the community
can agree to or to disagree. In otherwords every jurist
strives to interprete the will of God in the light of his
own understanding of the divine norm., Although he is
absolutely bound to interprete correctly he c¢~n only do
what is humanly possible. He cannot, thercfore, be
absolutely sure that he interpretes the will of God with
exactitudc.. Perfection is the attribute of God and it
belongs to bhim 2lone. Human nature is not free from
making mistakes. Even in his genuine mistaken intoere-
pretation of the will of God he is rewarded., For hco
has dischorged his duty in good faith, Islam, inf-ct,

condones genuine mistekes ~nd forgetfulness.
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JARRIAGE IN SHARI'A

One of the most distorted fnshifution of Islam is the
recl meaning of marrisge, Marriage in Shari'a is not a
business deal neghtiated by two partners, nor is it a
seculsr e ntract whereby materisl benefits and obligations
are eveluated in contrast t- one another. It is something
Solem n and sgcred., It is » contract involving & man and
2 women in which they pledge themselves tﬁ.live together
es husband and wife and their cn-existenc%féi&érned by the
rules of Sharia, It is never scen as the enslavement of
>ne n~rtner by another, More charity, spiritual elevation,
8ocial intergrity, human stability, peace and mercy cons-
titute the major elements of marriage, It is a contract to
which God is the first witness and the first party,
it is concluded in His Name in obedicnce to Him and according
to His ordinances, It is a decent human companionship,
tuthorized =2nd supervised by CGod, It is a sign of His bles-
8ings and abundant mercy as He clearly says in the Holy
Our'an,

"And emong His signe is this, that He ceated for
y>u mates from =m ng yourselves, that you may
dwell in tranquility with them. And He Has put

love and merey between your (hearts), Vz?ily
in that are signs for those who reflect".

It is evident, therefcore, that marriage in Islam 1is a
means of nermanent relationship and continues hsrmoney not

only between man and woman but nlso between the ™ and God,

L. Qur'an 30; 21
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To realise this, Islam has laid down certain regula-

tions that will make marriage serve its purplse fully.

Among these rcegulations are:

1,

\")
.

The two parties should acquire a fair knowledge of
each other in a "y thet does not involve any
immoral or decep ve and exploitative behaviour,
Acquiring fair knowledge herc does not mean Western
idealor modernization, as some refer to boy-friend
and giril-friend relationship. Where the two
parties have canal knowledge of =ach othsr before
actual legal contract and agreement that they want
to marry each other. This is un Islamic and
unlawful and it is refcred to as adultery or
fornication,

Sharita gives a woman the right and duty to choose.
her husand worthy of her respect and love, and
capable of making her happy. Her parents have the
duty to counsel only. The sunna of the Prophet
(S.A.W.) does not give the perents the vower 1o
give their deughters in marriage tn whoever they
like against the wished of the daughters. It

goes further to state that such a forced marriage
is void end not valid. By this she is acting
within her own rights if she rejects the imposition
of a husbond on her by her psrent especinslly in

our society in which custom gives the prrints th:
rights to sell their d-ughters out tm businecs

men or to seek f-~vours from powerful men on the
prgtex of kindness‘gnd fairness, This does not

imply blind submission to the viehes *~ +%a ~ir]
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in such an important mstter as the choice of 2 life -
partner, when it is guite clenr that they are not
acting in the interest of their daughters.

A woman has the right to demand a dowry from her
suitor according to her stand~rd and also according
to his means, If she wished, she may disregard this -
right and accept him with » little dowry or to return
it to him after receiving it. Therefore the practice

whereby a father would give away his daughter to somcbody

as "sadaka" is wrong nnd un Islamic. This is because
his daughter is not his property so he ean not give
her away the way he 1ikes, Roth eof them are servants
of Allah; and by the way,; the rish+ nf dowry blongs
to the daughter exclueively. The injunction of dowry
on 2 men is to ensure the woman that she is wanted,
needed, and ti~t the man is prepared and willing to
undertake his responsibilities, fin-neci~lly and »th-r-
wise. Dowry is nlso ~ symbolic gesture indic~ting
that, the wom~n will be secured, 2nd thnat the man is
not looking for ~my materinl grins as his motive for

entering the merriage.

The Sharia mokes it a duty for 2 husband to maintain
his wife, She is entitled to it by virtue of marringe.
If she heppens to have any property or possessions,
that will be hers before and after marriage, the
husband has no right whatsocver to any protion or

sh~r= of his wif's property. This is to restrict
marrisge to its noble purposes and disentangl: it

from all unworthy objectives.



From 211 t'ese, it can be-seen that Islam hns
teken =11 care to mrke marriage a happy companionship
°n¢ ¢ golid foundation of continuocus harmony and
permonent peace, But in view of the fact that human
beteviour is changeable and sometimes unpredictable,
Islrm takes n realistic look on life and mnkes allo-
woneee for all unexpected events, Marriage, as has
born eaid, has decent and bobel pmrposes which must be
fulfilled, Islam does not accept or recognized amy
merriage which is not functionnl and effective, There
ccn b= no nqminal or ideal marriage, There must be a
successful marriage or no m~rriage at all., Marriage is
too solemn a contract to the stationary or ineffective.
"o if it does not servc its purpose or function properly,
it may be terminated by divorce with the preservation
v~tion of all rights of the parties concerned., This is
wecruse there is no point in keeping 2 nominal or worth-
less contract, and to save human kind from being tied
hy vowe which cannot be honourcd,

Jhen an Iglamic marriage iv all ranific-tions,
doest not function proverly, there must be some very
sericus obstacles in the way, something that cannot
To ovircome by reconcialintion, In a situation 1ike this,

Aiverc- is =21lowed.,
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However, it has to be the 1ast resort, because it is des-

cribed by the Prophet (S..4.9.) as the mast detestable of

211 lawful things in the sight of Allah, BPut before taking

this final and despcrate step, some 2ttempts must be made

in the f»1lowing order:

Te

2

3.

The two parties involved must try to settle their
disputes and salve their problems bhetween themselves,
If they fail, tw: arbiters one from the husband's
relations and the other from the wife's, must be
commissioned to try to make peace between them and s
gettle their differences, Qur'an says:
"And if you fear a breach between them twain
appoint two perties, one from his family and the
other from hers, 1If they wish for peace, God

will cause their reconciliations, for God Has 5
full knowledge and is acquainted with all things.™

If this attempt 2lso fails, divorce may be applied
Divorce, is therefore 2 remedy, 2 cure, an exceptional
rule which chooses the lesser evil and avnid the greater
one, Divorce spens a2 way for either party to seekfor a move
agreeable partner in order to 1ead:hcre comfortable life
in » new home. Qur'an reads:

"But if they disagree and part, God will make

them richer out of his abundances for God is

that who care for all end is all wise".6

has
After the divorce4taken place, there is a waiting

period during which the divorceg is completely supported and

meintained by her former husbaend, She cannot merry another

5. Gur'an §;35
6. Qurtan L3130
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man bcfore the expiration of t is period, The waiting
nericd ie another chance for both to reconsider their
~ttitucdes in a more seriocus m-nner and deliberate on the
reflertions of their separation, If they desire during
th-t »zried to reunite, they are permitted to do so., In
f~ct tIev sre encoureged to reunite becnuse separ=tion

ir this v~y usually helps them ~ppreciate one another more.
'nen the weiting period expir@s, the divorce is free to

mar>y srother man. They are no longer cbligated to one

anoter,

-

G "4.J). 1 RCPER CONMTRACT OF MARRIAGE,

——— A

l

mna

¢ 1slomic Law is 2 believers' Law for it is binding
prinarily on those whe believe in it, It therefore rests
o1 f~it' end conviction. The Law is clearly outside the
roaln of rcnademicians or secular authorities. Aeedemicions

live outside this realm
/for they live in o dream world, unreleted to the people.

The 8 e sy authority also live outside this rezlm for

it is lext on furtherine secularism and discouraging all
r-licicve beliefs, Its responsibilities lies only on the
. gerernlity of the Muslims., They are the subject of the law,
ther r.rresent the law and the law represent them of,

They -v¢ loy2l to the Law for the Law atticulates their
belizfr, ideals and aspiration, and sets forth their
dutincge =nd rights.

* = lew that rests on feith and conviction, it
follos th=t Islamic law can only overate when the
E:liczzre consciously decide to implement it. A more
rrover chrervance of the injuction of the law is Islam
denz Az on the willingness of the the Fuslims to obey
and follov the dictates of Islam. The injunctioens

of Isl-m r8 nresented in the preceeding chapters,
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con e fully oheerved in line with their spirit, not

by tie irposition of reforms in terms of restfiction of
marri~res ar? diverce as done in some muslim countries,
Ry incluceting in the minds of the Muslims the fear df
God ~n¢ accountability in the last dzy in all their
actiore, If that is inculcated in the minds of Muslims,
and o ronularly acceptable Islamie authority emerge,

I8lom will bhe reformed and stronger,

LASITY I T E_OBSERVANCE OF ISLAMIC LAY,

Trvity in the observanee of Islamic Law started
with the im-neition of colonialism on our people. There
wae 8 gystemetic and at times brutzl suppression and
remov-l of Ielamic ideas and this was substituted with
laate™: ide-s of life, education, govermment and civili-
zations, This is what is responsible for the present
situ-tion of confusion in the femily, That is why there
apro tlore Muglims who are devoutedly allegiant to the
iesterr faghion of life, others to materialism, and
therz :re few others who are staunchly allegiant and
desirous of having the proper shari'a as a regulator
of therir 1lives. However, those that are allegiant
to W @M -Sism and western way of 1life should not that
~=+ari-1 1ife would take them to no where, Those youths
w=o =ie totelly disoriented and wasternised are the
Lirlest Yit, It is enly after mariwze th-t thev cote
to »7ir +ith reality, All those iove stories thoey F-ve

been r=r2ine in English books, az2re mere fantas that are
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rot rerclistic particularly in a society which has diffe-
rent cocio=cultural values to the ''estern society like

our o™,

TH . Q1% _CF_THE JUDICIARY

ur locel courts or Area Courts, in the Northern
“tat~s of Uiperia, have been allowed, wven during the
colori~l ern, to arplv and administer the Islamic Law
of ''~1liki School (initially in 211 matters but now it
restricted to only matters of personsl status where the
parties ore Muslims), This is subject, of course, to the
renu- - rey clesuse, From this humble work, one can resrlly
aeer _.othing repugnant to naturel justice, equity and
709" carecience, if the courts can strictly apply the
rulz 27 lesw in all its basics as it is contained in the
feder~l constitution and other statutes,

ir. Northern Nigeria, Area Courts, Upper Area Courts
ani Srerita Courts of Appeal have since 1960 been gibrn
Juriadiction rizhts in the areas concernineg Muslims personsl
1~vs, ‘ection 242 of the 1979 Federal Constitution and
First schedule, Part II of the 1967 Area Courts Edict both
provicac the some right. But from the works of these courts
one sers 2lot of room for improvement especially in per-
sonnl issuves, Jusges should be screened properly so that
"mly trofFe Tearned in Islamic Law should be appointed,
"he ‘res Courts forming the bulkiest portion of all the
1-r covrte in the North and treatins the greatest mumber
0f ¢ =z, toth civil and crimincl, it is said to be rede~
va'te. +ill corruntion and legal malpractices, This is
den~i*2 the fact that majority of them are Muslims who

crn eovmaepd and expected to be the upholders of justice,
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The: nre those who are also supposed to be knowledgeable
an” trustworthy. But surprisingly, they are the very
pronlc vho are destroying it. For instance, it is not
2 ne' giory to hear of a Judge deuanding bribe or to
sru~ncer property of orphans,

Generslly speaking at present all cases relating
to :~rrirpe end other areas of perszonal status are
trie? in Area Courts as ordinarv civil suits. This
cre ters ~r immense amount of unnecessary and avoldable
1iti ~tion, Hence the law and procedure followed in
thez~ courts need overhauling not only to the majority
of erievencies of the litigants, but also to create
security and stawility, harmony and happiness, peace
and “rogresc in family realations,

I, basically being a teacher of Islamic Law, and
alco Prving served in courts and conversant with reali-
ties of 1life, and the renuirement of the Nigerian so=-
eirtyvy, feel that the major areas of reforms in Islamic
marri~ze reletes to the marriageahle age, marriage
guarci~nebhin, registration of marringes and control ef
volv=sumy in conformity will the true spirit and funda-
mertnls of lslamic Law,

Tte "t-tece in the North are predominantly an Islamic
territory, This is because with the exception of a
few cstrtes, the bulk of the populntion in the various

b e

st- ~re muslim, This notwithstanding, the Govern-
ments of these states are non-muslims, Therefore the
nrovirion of Islamic Law especizlly the one that
rel-ter to personal status is not apnlicable, /nd

eve.a vier~ these provisions are allowed, deviation
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ar~ Tound between theory and practices This is also
fourd in other religious undertakings. The cause of
thie, i= t*e rendral laxity of Muslims generally.
Thie lesxity has been brought about by the utter loas
of “nane by Fuslims, They do not ssem to know their
rigats* nor 49 they care to know,

For centuriesy other cause include the fact that
Isl2m hes bren a victim of deliberate distortion by

Maslii e, This gave room for various misinterpreta-

Q
Hy

tions Irlamie doctrines by the wes,

“ne enddest thing about the issue is that it is
not only ron-muslims that harbours grose misconceptions
regardirg Islam but a great number of the followr '
of 1tlrm themselves.  Fver since Tslam came under the
imyret of western civilisation, Muslims have been
unntl: to comprehend the essence of this ex~uisite,
all e . 'recing c'de of life,

The vestern society, standing on the exagsreated
ides of eruality between man and woman, has intead
of i mraving the status of women actually degraded
her to il.e status of a concubine, a mistress and a
societyte hutter~fly who is employed as a mere tool
of plessrre and sex-machine hidden behind the cclourful
screa of art and cultyre, Women, in their unnatural
desire »n? effort to be ecual to men, have forgotten
thnt motlierhood is their greatest privilege and
kionhest honeur, This can only be achieved through e
valid #nfd lersl marriage.

ectern civilisation claim to liberate, woman,

tat it orl exploits her as the means for destroying
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the home and family. Every effort 5 Bede [0 HRFE EEE
wonnn ewvay from hom by making the role of the house-
wifa enf mother to be unattractive, unsatisfying

and unreverding, Modern thinkers in all shades of
oni~iorn, now think that western society is becoming

an avful place to live in,

‘rof, Arnold J. Toynbee proclaims that:

'In history the ages of disintegration
were usually the ages in which the woman
nas left the hom"8, The author of the
srticle on "Feminine Influence in politics”
rrrays a wealth of detail form the history
of Greece, Rome, England, France, etc,

to nrove his theme that the disintegration
of civiliazation has always coiucided with
heneful feminist movements and their influ-
ence in social and political and that:

“The hey-day of their (i.e., the women's)
power happened to coincide with greatest
decree of degeneracy among the male popula-
tion."9

Prof, E.C,M. Joan, once an enthusiastic
supporter of the feminist movement and the
leadey of the "mem's political union for
women's enfranchisement” now repents over
his mistakes and declares that the real
place of woman is not the social circus

but the hom"10,

Trere are the views of some of the leading thinkers
of the Teet, Thelir reaction against their own sex=-
eulture is now manifegst. They are baffled at the
meal:mnce of sex-anarchy-the natural offshoot of the
so~called movement of feminine emancipation which
insterd of restoring woman to her natural status
1i“2rate’” her by driving her out of the hom and
the f-~ilv, 1life, by aunctionins her feminity on the
atv»~2te end the bazaars and by mnking her 2 soclety's

tor, Tirce it is clear that the wsterners, whose life
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euctioning her feminity in the streets and the bazaars

and by making her a society toy. Since it 1s clear
now the westerners whose life style we are imitating
started realising the folly, what are we (the wester-
nised Muslims) is still doing. It is high time for
every body to wake-up from his sleep and reconstruct
our society before it is toolate., This is a duty on
every Muslinp,

Finally T wish to emphasize the important fact that
the moral and spiritual state of a given society or civi-
lization, which in turn determines its over-all internal
strength and longevity, is dependent upon the status that
society or civilization gives to its women, This is so
because of women's considerable influence over the basic
end fundamental pilloars of the socilety as well as their
natural influence over men,

A socilety whose women are sufficiently inttlectually
developed, and morally and spiritually sound, is bound
to move fast in the pace of development and quest for
happiness. But a society consisting of ignorant and ens-
laved women will continue to move backwords until it left
behind by other societies., The deplorable state of the
Muslim society in Nigeria today which manifests itself in
spiritual decadence, ignorance, political blindness and
aimlessness, does have a2 strong connection with the chai-
ning of women to certain customs that are not only oppres-
sive to them, but destructive to the general welfare of
the entire society.

The paramount duty of the Muslims today is to strive
to reconstruct the society and to establish a new order
in accordance with the principles of shari'a. Alleh has
described the Muslim Ummah as the best of Ummah evolved
to lead the rest of the human race; this leadership role
can only be carried out when the Muslims are guided by
the Law of Allah, The construction of the society, how-
ever, must begin with the reassessment of the role of
the Muslim women: a re-assessment that must reconsider their
present status in the light of Sharia., It is to be noted
here, that any emergent social order, be it Islamic or non-
Islamic, has to undertake bold and energetic steps to raise
the status of women and free them from the chains of custom
end tradition invented by men for their own gratification,
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ORSERVATIONS

{ﬁﬂihmily toééy}in most -parta ~f the wvfld}is in a
state of disintegration and needs redemption, Marriage
which is the basis of family l1ife in all religious set-up
is being discarded and its place is being takedigg free-
leve, moral depravity and 1licentiousness that stinks to

high hecavens., 1In his bo k The Religien of Islam ,

Muhammed Ali said:
“Marriage is being discarded not on account

of any inherent defect in it but simply -

because it entér+4iccertain responsibilities

that are shirked in avoiding marriag€.esee’
When men and women even swccumb to family pressures
especially from responsib}e religious homes to the
marttal knot, within months the marriage crumble leading
te divorce, The upsurge in the rate of ﬁhvinile deline
quenny, drug;nﬂirérq;améngfthe youth, prostitution and
hamosexuality-igﬂlinked by sociclogists to the rate of
divoree and the disintegration of family 1ife, Many
reknown criminals have been found to be products of broken
homes or those whose parents abandoned their responsibili-
ties and put them in care of eother people not emotionally
concerned about their welfare. The disturbing rate at
which crimes are being committed by Youths - is tra-
ceable to lqck of parental discipline at an early age
was also confermed. The root-facter cf all these may be:

i. ignorance of the womenf@lk especially asbout their

rights under Islamic¢ Law.
ii, scme identified abuses of certain male privilepges in

family relations as in the practice of poliygamy and
marriage dissolution by falaq,
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iii. escalati n in the am~unt ~f d wer (sa€aq:, and
~ther cust mary c urtship and betr-thal gifts,

ive @deckat ¢ njesti ns in pr bate matters and Jjudicial

insensitivity t: s me ‘f the mnle abuses referred

t. ab vz, =2nd
Ve muslims Juristic and general intellectual inertia, _

Having ldentified these pr-blem areas, the only
s .Jutint frce the s-ciety fr:m these multifarious
family pr.blems is t. return t: the Qur'an and sunnah as
the feundation and essence f lew and 28 a-guiding prin-
ciples in matters ~f legislati~n, public pilicy and in
all ~thcr aspects «f life, Islam insists-that all human
actiscng shivld find their justificatin in a set of
abs-lute 7principlis which a given e vle regard as binding
nn them. Islamic traditi~zn makes it ~bligatory con
Yﬁ:;ims t: undertake this kind ¢f reform whenever the human
element in Law operates -utside the guidance -f the Qurlan
and Sunnah, or whenever pretexts are invented or stuations
are created tn frestrate bthe comprehensive-peration of the
Law., The family system designed by shariah is basically
valid for all times and the Islamic legal system is capa-
ble .f self-modification and reprodueing itself to meet
the exigencies of times and changing circumstances of

Muslims,

Ref-rme of Nigerian Legal System.

One basic remedy t» the inadequaoy ~f the legal
system in ligeria might c-me Wy entending equal trcetment
and unrestricted internal automgmy to each ~f the three

W !
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legal svestowm—eonereting—in Tgeria.. Tuch an excrcise
weuld entail, en-ng other things, the elev=tion of the
Islamic and Custumary legal systeﬁs t> the s=2me status
as is currcntly enjoyed by General Lew throughout the
Feder~tin, This alsn cells for the meintenance of three
separate finnl crurts ~f appeel, and three sct of lower
c;urts hoving ~u%t nv us jurdisdiction, power, cemposition
\ng\aet <f rulss and rrocedure, With this, the higher
Shdanita Court of fupeal should be vested with legislative
pcwef; t- aske regalesti-ns, issue eirculars such as would
'\kg sué;cetcd below t- regulate the formation of unreasona-
ié p:iygam'us ani-'ns and prevent some of the abuses of

talaq pr.ccsses by husbands,' 6

\3@0 Grand Mufti f£-r the purposes ~f the smooth
nning ~f these additional respmsibilities may create
a vi&i n under caoh states shari'a Court's of Appeal
to bq kn vn as Family Af£1ira Council to be presiéad over
by = and Cadi or a Oadi of the Court, The Oeuncil will
\be Ves'\h_d with powers to resqlye family disputes, menitor
\hg implcment tion »of the reform measures and in many
ther ways help make the regulatory nrdérs intraddbed
Inrhable. The family o~uncil sheuld be emvw;»ﬁed to
ﬂriiry the =" sting “Arbitration Council” Py creating
lfnn d-hoc, community-basad arbitration oouﬁcgis. By

N

étien, it coan be required that all matrimoginl dis~
es s be submitted to such gouneils ?1thor a5 a

Piges. shos
N

\ exomplc Iin Sudan a Cowm similar t Nigeria with
~ sct up ~f legal system, © Grand Mufi is vested
th the legislative powers ta maka_what y ¢nlled
ol glreylars ~
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Substitute for or a supﬁlement to adjudicative resow=
lution which does not and c¢annot by its nature get to
the roots of the disputes. Such councils shall consist
of ohe representative each from either spouse's side and
a chairman who shall be a respected Imam of the comnunity.
The council's main function shall be to try to reconcile
the parties, where the parties failed to reconcile, then
the council refers to the Holy Quran where it is statec:
T1f you fezr a breach between them twain,
appoint two) arbiters, one from his family,
and the other from hers; if they wish for peace,
God will cause their reconciliation. For Cod
hath full knowledge and is acquainted with
all things "8,
This GQuranic provision has clearly providea an evecellent
plan for settiling family disputes, without too much
putlicity or mud=throwing; or resort action to the chiceg=
nerics of Law, The Latir Coumntries recopnise this plan
and included it in their legal systems, It is a pity
that Nigerian Musllims dm not recsort to this very important
and useful method, because the arbiters guardians of the
twn parties they know better about the parties, and there-
for in a position, with Cod's hele, to effect a reconci-
liation, The society denys women their right of ki ledge
simply bhecause they want to continue to manupulate thew,
MMost of women think that their duties and responginlil'li-+
ties stop at cooking and procreation of children and

rnotrhing else, This is what Sheikh Usman Bin Fodio vebe.-

mently condemed in his book Nurul-Al-DBab where he said:

o .Qﬁf'an L3 35,
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Most of our educated men leave their
wives, their daurhter and their captives
morally abandoned, like beasts, without
teaching thenm what God prescribes shoulcd be
taught to them, and without instructing
them on the articles of law which concern
them, Thus, they leave them ignorant of
the rules of ablutions, prayer,fastir-,
business dealings and other duties which
they have to fulfil, and which God com-
mands should be taught, Men treat these
beings like household impliments which
become broken after long use and whic!: gre
then throwun out on the dung-heap, This
is an abominable crime, How can they shut
up their wives, their daughters and their
captives, in the darkness of lignorance,
while they impart knowledge to their
students daily in truth, they act out of
their pupils, that is nothing but hyro~
crisy and vain ostentation on their part....

He says further, addressing women:

Muslim women! Do not listen to the spe«ch
of those who are misguided and who sow

the seeds of error in the heart of anotlers
they deceive you when they stress obedierce
to your husband without telling you of
obedience to Allah and His Messéenger.eces..
Yes, the woman owes submission to her
husband, publicly as well as in intimacv,
even if he is of the humble people of the
world, and to disobey him in a crime, at
least so long as he does not command whet
God condemans; in that case she must refuse,
since it is wrong for a human creature to
disobey the creator."7

The family Affairs Council, or an agency to be crected
under it will continually educate the public -~Tout
their matrimonial rights and obligations under Isgl=mic
Lav especially on marriage. The Councilor or Itu
agency have to work in collaboration with otk 'r <vern.

ment organs concerned with public elightment, »pullic
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aducations, formal schooling etc, It may
also from time to time organize refresher
courses to acquint judges of lower courts and
community Imams about the Family Council's

activities,

Divorce and the Future of Youths,

In this resecarch I have triéd te show the correla-
tion between divorce, broken homes and juvenile dili=-
niency in Nigeria, God in His divine Wisdom of the
Peculiarities of homsapiens has seen this and mzkes
divorce the veery last resort in the life of
muglim couples, In Islam, a man or woman cannot
Jjust wake up and decide to divorce his partner,
“everal efforts must have been made to ensure
that the relationship does not break and if even-
tually the continuour r=2lationship tetween the two
would have a more cdevastating effect on their lives,
Islam allows divorce, The law of divorce unfor-
tunately is being jettisioned in many muslim sec~
ties. To save family life from this degradation
or disintegration, a way of curbing.divorce rate must
be evolved. The Family /Affairs Council, in addition
to its powers of arbitration may
a) adopt the Hambali School's view and issue circu
lars making it pvermi-sable as well as enforcable the
mutual understandine of snouwggﬁmsa marriage contract
which either prece%af a husban from taking a second wife,

and/or giveer of such a wife to have power in the matter.
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b) te borrew a leaf frem pakistani referm which
resuires that ho divorce will be valid until after
expratirn ¢f 9 days from the day it is filed with the
designated authority. In Nigerian situatien, it will
be medified to read that no diverce is sffectige or
may be given in evidence until after 90 days of its
filing with the local Imam in the community.

Other impertant issues te be taken into censidera=-
tion by the Cauncil, include the fellewings:
1.  EARLY MARRIAGES

One eof thé greatest solutiens that Islam svalvel
for preventing sexual immorality in the'socicty is
that it4 disceurages earlys marriage, Isiam doos
not prescribe a certain age fir marrkage »ut immcdiately
a man or woman feels he or she cann~t stay without a
partner, the Islamic selution is marriage and nothing
else, When a matured man ~r weman is emeticnally cha-
rgad and the sexual urpge ceuld not ve met legally, it
ﬁould hbe met 1llegaly and the result is premiscuity,

abortien, vene¢ral dieseases, AIDS etc,

2y Prehibition of FPornographic Materials.

Fanegraphic ma@erials have done alot of damage tn
the morality of youth, Unfortunately nothing iz being
done to €iscourage it from the society. Most young
persons in this country, especially students,. encounter
immrality through the pornograpic film on televésion,

; ‘'vmographic magazines, cinema and novels., This has

a let of negative impressions an them,
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They arouse their sex urge, And immediately a man is
gexually aroused the next thing is fer this animalistic
pr pensity to be satisfied, 1If it is not satlafied legally,
it will then Fre satisfied illegally,

The othur contributory factor to immobility in
sur §saociety 1ls the irresponsible ways women dress in
our sociecty, In Islam both man and woman are supposed
to dreegs with modesty. ' In places wher: Islamic morality
is jealously guarded indeccnts sexual practices ar: eithor
nan-cxistent er rar: to come by. Thercefore it would he
the respunsibility of the council with thz help of the
authorities cenc:rned to univ:rsally ban pornsgraphic
mateorials if m:rality in our socicty is te be improved

for the sake of our futurc generatiun,

SUGGRSTIONS

In this étudy w. have shown that Nigeria is charac-
Lorized by a multiplicity of judiclal organizations:
1., Islamic Law (Sharia), as discussed above,
2 Cust5mary Law which is a blanket term for the vast
rrray cf relatively distinctive bﬁt inter~-related ethni-
cystems of law,
3. General Law, which was intro€uced ty the British at
the hcginnin§ of this cuntury, This system is regaried
a3 the "Formal Nati nal Law" for Nigeria as a whole,
It lsoms ever the cther twe nystems; even though it
hiur reecurrently been mudified'by internal Nigeriamn
cnactments, legislations, and ceurt decisions, It ic
“ rntly =dministercd mainly threugh the district,
merigtrate, high and cupreme courts. We have shown
tkat the co-existence :f these lagal =y2tems may be

attributed to two major reasonz,
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First, ethnic heierogencityt‘ Nigeria is populated
by numerous ethnic groups, each characterized by lingustic,
legal, pelitical, economic, and social distinctiveness,

The ceountry 1is ethnically and institutionally complex long
before the coming of Islamic religion and the British rule,
The country fir centuries supported various populations

of migrant&, traders and rulers or cenguerors who inte-
ract through various wayd; This results to the multiple
adaptation and growth of a differentiated social ani

thenic units:

Secondly, the introduction of Islamic religion and
the conquest of the country by the British in the nincteeth
and twentieth centre recpectivel, created room for musliim
edministration and the incorporation of non-believer commu-
nities and ¢himmis (tributaries) to Nigerisz, & The British
policy of indrect rule also considerably served to promote
and sustain pluralistic legal and social systems, Reten~
tiar »f the Pre-existing judiciak systems cof the indigeneous
ethnic groups vis;a-vis the introduced of Islamic arnd
Enzlish Laws has undoubtedly adéed to the complexity of
coclo-legal systems in the country today.

The interection of these different systems of law has
given rise to processes of both mutual legal adaptation and
internal conflict. Admidtedly, each powerful, new politic.-
legal system had attempted to suppress, if not eliminatc,
the Pre-existing one, But this, as we have shown, hzs not bocn
vvhally succesaful, Rather, thz interaction hes resgulted in
#»n exchange of Jural clements between the three different

brdiaz of Law, It has been shown, fer example, that Icl:nmic

. For example, when rules of inheritanece was introducedr L -
Talam, it has also allowed the customary legal heirs
(Residuaries) to =lss, inherit together with the ncwlw
introducecd set uf Curtanic heirs,
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.Laﬁ has been adjusting itself through the application 6f
ijtihad, istéh gan, urf, istidlah to some pre-existing

' ethnic-legal gsystem by tolerating, and at times even enfording,
certain traditional practices1‘ Various customary laws hage
also been adapting hevSee to sharig, especially the ethnic
 groups of the Northerniﬁfates of Nigeria. Therefore it
'would'be seen clearlyK le;gal adjustments have been greater

between Islamic and customary Law than between General Law

and either of the other two systems.

We have also illustre}eﬁjthat judicial organisation
and the rules of substance and ﬁrocedure vafy remarkably from
one body of law to one ancther,. According to Islamic Law most
if rot all enimist and British (Christianj Legal institutions
are repugnant tolthe basic principles of Sharia and must
therefore be rejeqted, Similarly( the British and their
Wegtern trained successoré consider a greatlproportiﬁn of
Islamic and customary judicial institutlon to be inferior |
to and incompartible with FEnglish concept of Justice. This -

- struglle persists today with each jurai system, symbolized
_bf courts and judges,'vying to disblace.the.laws and custnﬁsu
~of the other systems. Such competitions has frequently'

resulted in the Gemoral Courts complete reversal or altera-

tion of definitive decisions delivered by either the Islamic

or Customary Courts,

What should be realised of these three 1ega1-traditions
. (Islamic, Customary end Fnglish Law) is that, the most
widely utilized systems is_the Islamic_and Customary Laws(1)

.1+ See S,Kumo, Application and Organisation of Islamic Courts
in- Nigeria{unpublished Ph.D,Thesis 1974), see also Yusuf,A,B.,
*Legal Pluralisin in N. Nigeria, Conflict of Laws in multy -
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which reflected socletal norms, W1fh reconciliation _
~as the basis of the two Laws, they are simple, informal, .
genuine, inexpensive and above all less time consuming.
These are valuable assets absent in Fnglish law or (General

Law) so to sdy, In what way 4% these Laws then inferior?

. . We should not be blinded by the administrative tectics

-emp}oyed by the colonial powers to render the two laws
-inferior‘to thi. rs., It was in the attempt to gavern their
new territory using thelr own conception of justice and
"equity that the colonial power introduced the General o
law w&th the primary sim of prote{ting their 1ntere§té‘
To colonial administrator anything African was considered

inferior,” = . | RS

| UNIFICATION OF FAMILY LAW ) .
|  Any %olicy aimed at effecting é ﬁhiform legal system
for this country, has to bear in mind the integratidn of .
.,ngs governing family, marriage, lnheritance and other
compulsory institutions is bound to be difficult £f not

" dmpossible in any multi-ethnic society. In particular,
the.parallel'enforcement of monogamous and polygamous unions .
1g likelv {o Caqge . Sexious problem.. Native christians
are, for instance, enjoined to practice monogamy, For .
such persons and those who marry according to the marriage
ordinance, taking another wife is considered to be bigamy(1),

a crimé under the curfent'matriononial causes Decree, 1970,

4, -See, for example, R. V. Bartholomew Princewe11(1963),
N.L.R: 5L, and (1964) J.A.L, 36,
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Why the unification is not possible is, even though, all

" the three Laws aim at protecting life and property, maint%’
nﬂﬂcagfpéace and up holding human honour =nd liberty

the way they try to acheive thesé goals are different,

For example, \ynder Islamic Law, a muslim is called upon"

to refer every act of his-béing to a comprehensive Divine
Charter, his declaration to faith which enjoins upon.him'

_ to say: |

"Say, Truly, my Prayer and my serviceand sacrifice, w
my life and my death, are(all) for Allah, The cheriser
of the Worlds: No partner hath He: This am I COmmended,
and I am the firat of those who bow ts His will"(z)

The General Law (Common Law) is sald to be secular and -
.'therefore mére suitable for a multi-ethnic country like -
Nigeria, How ever, common Law should be judgedcnuﬁerit;

- and not because of its alleged secular’ character. It is

. & christian Law in a thin secular garb. That the Englisﬁ
Common_Law has always been a christian Law, affirmed and
reaffirmed by the British Legal Luminariés and = British
house of Lords which is the highest court of Appeal in Great:
Britain, is not in daupt, Lord Summer frankly admits this
when he says: '

"Ours is, and has always been, a christian state,
. The English family Law is built on christians ideas,
| and, if the national religion is not cristian, there
is none, English law may well be called a christian
Law, but we apply many of its rules and most of its
principles, with equal justice and eqﬁally good government,

. 2. Quran, 6; 162 mnd 163,
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in heathen communities, and its sanctions,
even in courts of conscience, are nmaterial
and not spritual"(1),

Also in Nigeria, Justice Karibi Whyte a supreme Court Judge,
while commenting on a paper titled "politics of the judiciary",
has this to day:

"The claim of the Holy Qur'an to divine revelation is
not peculier to it, The Holy Bible which appears to
contain the fundamental basis of the common law,
claims to have been derived partly from the Ten
Commandments God gave to Moses on the mountain, the
several books of the Holy Bible are said to have
been written on inspirations, The Roman Twelve
Tables, the Laws of the Greeks, and the Laws operat-
ing in many civilised countries are founded on

"divine revelations"2,

It is for this, and mnﬁy other reasons, I would submit
that, the question of unification of these laws in Nigeria
is an impossible task, Beccause, as it has been clearly shown
above, there would be no Muslim who would accept to abondon
" his Islamic Law and accept the Christian - inspired English
Common Law; similarly ne Christian or animist would agree to
abondone his law for an Islamic Law, and therefore, the only
solution is to allow the three Laws to continue existing side
by side, Both the 1979(1) and 1989(2) Constitution of
Nigeria contain provisions which make the High Court, the
Sharia Court of Appeal and Customary Court of Appeal Parallel
as state superior courts of records with equal status and
rank, This position should be allowed to prevail in order
to allow the three legal systems of law to grow and develop
so as to cater well for the multi-religious state of Nigeria,
Let us not allow ourselves to be deceived by the gimmick of

uniformity and National Unity,

1, Bowman V, Secular Society Limited,(1917) All E,R Rep. 237;
86 L.J.P. 140,

2. Paper Presented at the All Nigerian Judpes Conference Reld
at Abuja Lth to 11th September, 1988, )
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What Nigeria requires is unity in diversity and that is
why Nigeria has consistently retained the Federal System
of Government,

In the course'of our endeavouf to obtain unity in
diveréity, we must not deceive ourselves by telling ourselve
to forget our differences because we know we cannot and never
forget them. We cannot forget our differences because doing
s0 will render some of us losing their identities., The
wise thing to de, in the course of our endeavour to obiain
unity in divefsityyis to recognise our differences, accept
them and respect them so that we'ban make provisions to
accommodate them for the satisfaction of all, This is
the only wise way to follow unless it is our desire to
continue to deceive ourselves, The National conference on
Law*development and administration in Nigeria Organised by' |
the Federal Ministry of Justice 1987 also recommended the
I_retantion of the three legal systemé in Nigeria, I: it
says in its communigue 4haf: |

YAny reform of Nigerian'Law mist recognise the
existence of three paral}lel systems of law in
_the country, namely, the Common Law, Islamic
Law(Sharia), and Customary Law"(1)
IIn a Commﬁnique issued at the end of the fourth, All Nigeria
Judges' cenference also resolve and recognise that "there are
three sources of Law among others iﬁ our legal system. They
are common law, Sharia and Customary Law and each should

"(2)

‘be allowed to continue to grow.and develop.

1. The Conference was orpanised by the Feder11 Ministry of
Justice between 21st and 25th September, 1987 at the Nigerian
Law School,

2. The Conference was held between Lth to 11th Sept., 1988 at
‘Abuja.
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UNIFICATION OF THE VARIQUS CUSTOMARY FAMILY LAWS,

Having discussed the impossibility of the unific-tin
of the three legal cystems in Nigeria, the various
customary family laws,, there erised s fundamental
nuestions as regards unification of customary fomily
l.w; whether it is desirable and prectic=ble., With the
present pace of national development unification of
cuztomiry family lew will be desirable for the following
reéasons,

First, with erewinr cummunication und intensific-ticn
of mobility, members of the various ethnic groups have
became dispersed over wide geographic.l orecs. This
territoriul-disperscl of people means Increase in
degree of contact and interaction, o stuatien which
in turn is resulting in the rise of intermorringea, ¥Yhen
n legnl isgue arises in these type of cases, the cuato-
mory Courts are required either to apply the Customnry

Law Prevadling in the .rez within the Jurisdiction .f the

.art or the law binding between the perties(1). In pr-c-
tice and in mcst cases the first altermative is applizd,
Thi=s me~ns that when members «f different ethnic grourps
intermarry, there may rczise problems of ascert:inment
in 1leg-l proceedings (i.e, in mixed cnses for exnmple),

that which one of the tw» laws is to be applied.
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