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ABSTRACT

Chapter One: INTRODUCTION

Chapter one introduces the genera status of women in the family which found
support and basis from the Bible, culture and traditions as well as the
misinterpretation of Idamic injunctions, which resulted in making women a
disadvantaged sex. It provides problem statement of the research regarding the rights
of women within the meaning of "human right" as conceived by human right activists
like Hobbes Locke and Thomas Payne were highlighted; The objective of the study is
to examine the Statutory and Idamic law provisions as well as court cases in order to
show the extent to which husband's and wives' rights are protected by both the laws
and the courts, i.e. juridical study.

The research put in one document the pieces of the rights of spouses in
marriage under both Statutory and Idlamic Law marriages for the benefit of spouses,
intending spouses, law students, lawyers, women activists, etc.

The scope of the study covers the review of Statute, literature and court case

studies from wide range of time.
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Chapter one also introduces the history of the laws governing those marriages as well
as their structures in Nigeria.

Chapter Two

Chapter two looks at the general concept of legal family in Nigeria. It
distinguishes the systems of family units, patrilineal, matrilineal, polyandry and
polygyny types. It laid emphases on the form and nature of marriage under the
Statute and Islamic Laws, whose characteristics are monogamy and polygamy
respectively. It stated that legal family is created through a valid marriage between a
man and a woman under the two well known laws, wherecas these laws did not
recognize marriage between a man and a man or between a woman and a woman,

which may lead to extinction of human race.

Chapter Three

This chapter deals with confract to marry under the Statute in Nigeria. It
defines marriage under the Statute, listed and examines the basic requirements for a
valid statutory marriage. It examined the prohibited degrees which is based on
prohibiting “incestuous” marriages as well as other factors which would render the
marriage invalid, such as lack of capacity and compliance with the formalities
required under the Act. [t examined the issues of breach of promise to marry as well

as the variety of relief that the marriage offers.
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Chapter Four

Chapter four like for marriage under the Statute, it examined the preliminaries
of the contract to marry under Islamic Law in Nigera. It studied betrothal and the
nature of the marriage from the angles of religion, social and legal aspects. The
prerequisites of a valid marriage, impediments based on consanguimty, affinity, and

fosterage. Offer, acceptance and stipulations were also examined.

Chapter Five

Chapter five: The rights of spouses in marriage under the Statute in Nigeria were
identified and discussed. These rights are the rights to consent to marry, the right to
consortium, change of name, cohabitation, sexual intercourse, mutual defence,
procreation and preservation of human race, control of sexunal behaviour, etc. It also
examined the wife’s rights, the husband’s rights as well as their mutual rights.

Furthermore 1t examined the obligations of the spouses towards each other.

Chapter Six

It also identified the rights of spouses under Islamic Law. It examined the
rights of the wife, the rights of the husband and their mutual rights, these are the rights
which are to do with dower, maintenance, matrimonial home, divorce, khul and
inheritance in all their ramifications.  Furthermore it examined the obligations of

spouses towards each other.



Chapter Seven: Conclusion And Recommendations

It concludes the study of the rights of spouses in marriage under both the
Statute and Islamic Laws by stating one, that these rights are most of the time asserted
at the court which has the power to order the compliance with the established laws
because wives are usually denied their rights. Two, it state that international women
groups have come together to further their interest as disadvantage group in the
society. They are not only calling for the application of the women’s rights but are
also saying that negative culture and traditions should be discarded. Furthermore,
they are asking that their rights be upheld and protected in their public life under
twelve critical headings listed in the Chapter Seven. The conclusion also stated that
marriage under Islamic Law is marriage like marriage under the Statute though they
differ in nature e.g. regarding marriageable age, prerequisites and characteristics. It
pointed out the effort made by Nigertan government for women’s (married or not
married) protection and their recognition on the principle of “complimentary role™ in
public life and the society as a whole which starts from the family. Nigeria made a
conscious effort to draft a law; the National Women’s Policy which was signed into
Law by the President Chef Olusegun Aremu Obasanjo in August, 2000.

It aimed at uplifting the status of women generally within the family and in public
life for economic and social advancement of Nigeria. It concluded with
recommendations for a better married life consisting of peaceful co-existence,

harmony and tranquility for a happy home, and society.
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CHAPTER 1

1.0 INTRODUCTION:

1.1 THE GENERAL STATUS OF WOMEN IN THE SOCIETY

Nigeria covers a geographical area of approximately 923, 770 square

kilometers with a population of 86 million people by 1997. The 1991
census' puts the population at 88.5 million people, growing at the rate of
3.2% annually with an average of 6.8 children per woman. It also shows
that 35% of the population (with a growth rate of 6% per annum) live in
urban centers, while the bulk lives in the rural area. Whereas women
constitutes 49.6% (officially) of the whole population in the 1991 national
census.
This research therefore, basically, seeks to examine the rights and duties of
spouses 1n the family and how the same are applied and protected by Laws
and the Courts 1n such a populated country where the women and children
put together constitutes the highest percentage of the population

The role of the women in Nigerian societies as in other societies is
multi-dimensional. They therefore play prominent roles in agricultural
production and marketing along side with men and children. In the rural
areas 1n particular, the responsibility for domestic chores such as clearing of
farms, cooking, child bearing and upbringing rests almost solely on them.
In some cases, they are reduced to “hewers of woods and drawers of water”.

This is more so because in the traditional Nigenan setting, the family
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system 1s bastcally patrilineal and the aim of marriage are procreation in
order to keep or maintain the man’s lineage and for the use of children for
farming cash crops and for subsistence. There is a widespread practice of
female child marriage in the rural areas who are also expected to perform
the roles of women such as giving birth, home chores, etc. just like an adult.
Some girls in the rural areas, particularly in Northern Nigeria marry pre-
menarchally at 12 years, while some girls in the urban centres marry at an
average age of 13- 14 years.

Yet it has been generally recognised that the status of women in
Nigeria famly as in every other culture throughout the ages has been a
source of concern. The situation has led to sympathy and now has
metamorphosed into an “era of aggressive feminism” by women forming
organisations for discourses on their statutes in the society on sectoral
1ssues such as education, health, politics, legal rights, etc. To buttress the
low status of women (and children) in Nigena, the former Honorable
Attorney-General of the Federation, in his letters to women organisations,
government, ministries, parastatals, etc. in his person acknowledged that:

Women and children constitute virtually 75% of
our national population, our laws as they stand

presently do not offer any where near adequate
protection for their rights



The women’s low status generally emanates from the prejudices
embodied in history, culture and even under the cover of Christian religton.
Over the years, the female sex has suffered subjugation in Nigeria even
before the slave trade which in turn distorted the male sex population as
well as that of humanness itself. “Humanness” is founded by both male and
female sexes, which in turn gives rise to famuly. It 1s this general low
status of women that informs the emphasises on protecting and advancing
their rights, globally through non-governmental organisations.

The family has thus remained the most ancient and primordial social
unit. It comprises of the husband/man, wife/woman and child/children. In
Afiica, however, the concept of family 1s far more wider, extending to half
brothers and sisters, cousins, uncles, aunts, nieces, nephews ete.

In the past, and 1n some nstances today it is the man/husband who
leaves the home in search of means of livelihood for the family. That is, he
leaves the home in order to meet challenges 1n search for food and money
for the family. On the other hand, all the domestic chores, bearing child,
upbringing, cooking, just to mention but a few rested on the women as
wives. Thus, there is said to be a natural division of labour myth which
assigned certain duties/roles to women and others to men. Beyond the
domestic chores, most of the women/ wives have no place in the broader

society.



This tradition and myth of division of labour has also found support
in the Bible which is however, often misquoted from Saint Paul’s Epistle to
Timothy, it says;

Let a woman learn in silence with all
submissiveness, perrmit no woman to teach or to
have authority over men. She is to keep silent for
Adam was formed first, then Eve, and Adam was
not deceived but the woman was deceived and
became a transgressor. Yet woman will be saved
through bearing children if she continues in faith and
love and holiness with modesty.’

The woman/wife 1s thus defined in terms of her person-hood, child
bearing, a depersonalization. It was expressly stated by Saint Augusting in
the following words

I do not see what other help a woman would be to
man 1f the purpose of generating children was
eliminated.”

In additton to the above, the native laws and customs, and
particularly the misconception and practical application of some of the
Islamic provisions as though they are indigeneous customs, provide cover
for male superiority amongst musiims.

Some examples of these are:
1. Maintenance in Islam. It is said that husbands should provide food,
cloth and shelter for their wives, to even cook and feed them or to

employ another to do so. In practice many women feed themselves

and their children because they do not know such right exists. If
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they do know the husband will not have peace and the courts will
- have to be multiplied many folds to entertain almost all women’s
suits against their husband’s failure to grant such right.

2, Custody 1n Islam. Children are often confiscated even at breast
when the couples separate rather than complying with the law which
gives the mother priority to raise her child if she satisfies the
condition.

3, Chastisement, which 1s recognized by Islam to be carred out with
very slight strokes by husbands on their wives, has gone beyond that
in exercising the right to inflicting grievous bodily injunes.

The research is consequently going to dwell on highlighting the rights and

obligations of spouses in the Chapters that will follow.

Based on all these, many women are thus limited in self-defimtion to sexual

function only. This formed the very basis of discrimination of the female in

any given soctety; in fanly decision making, soctal, political, religious and
governance spheres.

Even in England, a place termed a civilized country, at one time,
women, married women, lunatics, drunkards, imbeciles and infants were
grouped together as those without capacity to sue or be sued. They could
only exercise such rights through a friend or a guardian, which we shall

come to see in the body of this research.



they do know the husband will not have peace and the courts will
- have to be multiplied many folds to entertain almost all women’s
suits against their husband’s fatlure to grant such right.

2. Custody in Islam. Children are often confiscated even at breast
when the couples separate rather than complying with the law which
gives the mother priority to raise her child if she satisfies the
condition.

3. Chastisement, which is recognized by Islam to be carried out with
very slight strokes by husbands on their wives, has gone beyond that
1n exercising the right to inflicting grievous bodily injuries.

The research is consequently going to dwell on highlighting the rights and

obligations of spouses in the Chapters that will follow.

Based on all these, many women are thus limited 1n self-definition to sexual

function only. This formed the very basis of discrimination of the female in

any given society; in family decision making, social, political, religious and
governance spheres.

Even in England, a place termed a civilized country, at one time,
women, married women, lunatics, drunkards, imbeciles and infants were
grouped together as those without capacity to sue or be sued. They could
only exercise such rights through a friend or a guardian, which we shall

come to see 1n the body of this research.



Further more, the personality of a wife was submerged into that of
her husband until the famous case of R. V. Jackson,” and the coming of
modern legislations such as The Married Women Property Act of 1882, as
well as the Law Reform (Marmed Women and Tort Feasors) Act of 1935
which made a married woman “a feme sole” to enable her sue and be sued,
acquire title, hold and dispose of it as feme sole. In this case, the wife went
to stay with her relatives while the husband travelled to New Zealand. She
refused to live with him again after he returned, as well as to comply with
the decree of restitution of conjugal rights. The husband hired two hefty
men to seize her one Sunday after a church service into a carriage to his
home and there after she was not permitted to leave the matrimonial
building. She applied for a writ of habeas corpus. The court unanimously
held that 1t was not a defence that he was merely confining her to enforce
his right to her consortium. The Judge said “from now the shackles of
servitude fell from the limbs of married women and they were free to come
and go at theirr wall”

So also, the Biblical myth which says “woman 1s a woe to man” has
contributed greatly to the low and inferior status of woman/wife almost
every where in Christendom. In Nigeria, the situation is further
compounded by the native laws and customs as already mentioned above.
This low and inferior status of females had in no small way exposed them to

serious dangers of various dimensions. Some are exposed to battering,



without proper maintenance, not allowed to pursue education other than
some times Islamic knowledge, are deprived of their children when they are
separated, kept in seclusion which ofien times denies them the right to seek
for education and medical care. Today the debasement of women is in the
form of bemgnity and feigned admiration. Even the American Supreme
Court Justice, Bradley in 1872 said,

The paramount mission and destiny of women

are fo fulfill the noble and benign offices of wife

and mother. This is the law of the creator.

In that year, the American Supreme Court upheld the exclusion of
women from the practice of law on the ground that women were timid and
delicate sex.

Simlarly, in 1970, the Catholic Bishops of Massachusetts opposed
women’s right to election magnanimously 1n order to preserve women’s
“respect and digmity” that unenfranchised women enjoy n their home.
Most employers too were reluctant to hire the services of women on a
permanent basis because they soon get pregnant, hence are unsuitable. The
overall result of this discrimination at home and outside led to a male
dominated society starting from within the family. This and other factors
informed the formation of women groups to speak with one voice against

their low status in the society.



Whereas the Quran absolutely made no distinction between man and
woman in relation to ALLAH as both are striving for reward for good deeds
in the same manner spelt out for both, Suratul Al-Nisa (women) chapter 4
verse | says:-

Oh peopte! be careful of (your duty to} your
Lord, who created you from a single being and
created its mate of the same (kind) and spread
from these two many men and women, and be
careful of {your duty to) ALLAH by whom you
demand one of another (your rights) and (to) the
ties of relationship, surely Allah for ever
watches over you.

There are many verses in the Quran to show that Allah created both
men and women with souls alike. The advent of Islam has outrightly put a
stop to most of the pagan practices of the Arabs like burning of female
children alive, naked dancing by women and i turn entrenched in the

uran the upholding and defending of their nghts as spelt out theremn. The
Qur’an has thus brought revolutionary teachings that both men and women
possess inherent virtues and nobility without ascribing sin and wickedness
to women as does the Bible. The Islamic view 1s also clearly stated in
chapter 2 verse 187 which emphasized the essential unity of men and

women beautifully in the following manner:-

They (wives) are your (men’s) garment and you are
garment for them.

The Qur’an does not therefore regard a woman as “an organ of the Dewil”
[=4 =

or a Devil. Rather a woman is referred to as MUH SANAH 1.e. a “fortress




agamnst Satan, because a good woman helps her husband, and the reason for
marriage is well stated above in chapter 30 verse 21 which puts the man on
the path of rectitude in his sexual life. Hence, it is said in Islam that the
most precious thing a, man can possess in this world 1s a virtuous woman
who 1s his best treasure,

The Prophet (S A W) addressed multitude of muslims just before his
death on Mount Arafat in his famous sermons where on the Ninth day of
Dhul Hilijah D. H. in the Uranah Valley he said amongst other things that:

oo oo ..O people 1t 15 true that you have certain rights
with regard to your women, but they also have rights
over you. If they abide by your nghts then to them
belongs the night to be fed and clothed in kindness. Do
treat your women well and be kind to them for they are
your partners and committed helpers. And 1t is your
right that they do not make friend with any one of
whom you do not approve, as well as never to commit
adultery. They are trust of God... ...

However, 1t 1s one thing to have all the protections of law from
religious injunctions for the protection of wives and children, it is another to
effectively apply or implement them in practice.  Refusal to apply or
implement it would well lead not only to imjustice, but to untold hardship,
difficulty, inconveniences, mental and physical inbalance, etc to women and
married female and children. The Juridical treatment of women, husbands,

daughters and children generally by the Courts will be the focus of this

study.



In the Nigerian ancient societies, just like in any other one the father
or husband had the right and power to discipline, sell or even kill their
daughters. Also women were regarded as domestic chattels who had little
or no right in the family and outside. So if the woman is to survive in the
male dominated society, she should not only have some clearly defined
nghts, but these rights should be recognised and observed and most
importantly, the courts should be manned by those capable of observing and
enforcing them towards achieving the desired peace, order, stability and
equity in the family. The law should be seen assisting the family
relationship towards peace and harmony .

In the case of female child, developed countries had long ago
recognized that they suffered abuses and neglect and was a source of
concern to humanity. It was, however, believed that this does not occur in
Africa due to the extended family system which tend to provide protection,
and security in the household where elders live together with young couples
thereby assisting and guiding them in many respects. It is recognized that
this cherished extended family system is collapsing due to separate living of
couples away from parents. This tends to subject the young mother to
emotional trauma, which 1s in turn reflected on the daughter {often referred

to as intra-famihal discord in medicine) by separation on marriage.

0



Therefore the legal relationship which marriage creates under the statute
and Islamic law are generally not known, understood nor respected in many
matters particularly by many husbands, who are supposed to head and guide

their family while protecting the rights of each members.

1.2 STATEMENT OF THE RESEARCH PROBLEM.

The legal duties, status and rights of spouses in marriage touches
directly on their rights whether in the family or in the society at large. Thus
the meaning of “right” has been expanded by emnent philosophers such as
Hobbes, Locke, Rousseau and Thomas Payne only within the context of
“The Right of Man” in their theories of Natural Rights which includes those
of women, wives and children. These theories inferred that man/woman
possess natural rights as a human being by the fact of his or her existence
because natural law assumes that all human beings have the same essential
attributes. The word “nght” is derived from the Latin word RECTUS,
which means straight thought, as opposed to non-conformity with the law,
morality and justice. It could also be used to refer to a person who has a
Just and valid claim including those accruing as consequences of marriage.
So it has been argued that if women and female children are both de jure
and de facto treated as human beings, there would be no need to hold
discourses on their rnights in isolation from that of thc” men either in the

family or outside the family realms. Women generally agreed that there is



need because of the family systems e.g. patriarchy as well as some of the
gender roles spelt out by men through customary laws, and men’s
reluctance to give wives their rights, as spelt out by some provisions m
religions.

In family issues, in particular, 1t is often asked whether the woman
has any rights at all in her marriage supported by law which can be enforced
by the courts. In the domain of marriage, for instance, regarding parental
consent, “bride price” and dower has been criticized on the ground that in
reality 1t depicts some kind of transaction having an economic and
investment nature particularly where refund of the “bride price” or dower 1s
made to the husband upon dissolution of the marriage as in Mariyamu V.
Ejo,” a case in which the parties were Igbirra muslims. This feature gives
the husband a full money backed guarantee for the wife he “purchased”,
being one of the criticisms of the system. It is apparent that there 15 a
general misconception of the Islamic system which needs to be clanfied in
the body of this work. However, it will be necessary to explain here that
there is no such thing as refund of bride price in Islamic Law after divorce.

It has been observed that the failure to abide by the duty to maintain
wives and children is one of the major sources of instability of marriage.
Instability of a marriage may arise also where the spouses do not know their
rights and obligations in clear terms or 1f they do, the failure to abide by 1t

willingly. Most time the husband who 1s the head of the family may assert
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his position as a head to “bully” or chose what obligation to fulfill and in
the manner of his choice disrespectfully, knowing that the wife is in a
weaker pedestal to do much for her self and children. The research 1s to
uncover the extent of legal protection given to spouses in theory and in
practice. Hence the research will be interested in the juridical treatment of

Spouses.

1.3 OBJECTIVE OF THE RESEARCH

The study intends to examine the existing statutory provisions and
under Isiamic Laws relating to marriage and their legal consequence
respectively. It wall also examine some court decisions to show whether or
not ijunctions, legislation and courts have actually protected the nghts of
the spouses or not. This 1s because, 1t 15 one thing to have the laws and
injunctions and another to have the parties observe them, and in case of
failure to observe the rights, the posttion taken by the courts m applying and
enforcing the laws as a means of supporting and strengthening marriage
relationship for a happy co-existence.

Majority of couples are not aware of their rights and duties in
matrimonial homes. This ignorance some times leads to matrimonial
problems. It is also evident that even where spouses are aware of some of
these rights and duties, they often misuse or abuse them leading to

disharmony and un-peaceful coexistence in the famuly. It also leads to
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unfair treatment and surbodination of the wife rather than mutual type of
relationshup.

This study will also look nto both systems relating to the established
rights and duties of spouses with a view to finding out whether or not courts
have provided the needed protection to spouses in line with statutory and
Islamic provisions or injunctions for the desired peaceful coexistence
needed for an orderly family. If the farmly 1s orderly the nation too will be
because the nation starts with the family. The main purpose of this research
therefore is to look into the rights and responsibilities of spouses towards
themselves during marriage and after.  To also look into the legal
protections available to spouses and their children where their rights are

denied.

1.4 JUSTIFICATION:

The research will be useful to the lawyers, students, researchers,
intending couples as well as marned couples, Non-governmental
organisations, particularly those working on women’s human right and

those of children, women activists and the public at large.



1.5 METHODOLOGY

This study will make use of the existing materials on the subjects and
will look into the decisions of some of the High Courts and Sharia Courts
handling such matrimonial cases.

There will be the studying of Statute and Islamic L.aws on marriage
on the rights and duties of spouses therein. Cases will therefore be obtained
from some High Courts, State Sharia Courts and Area Courts of Nigeria.
To do this research. there will be books™ study and of religious injunctions
and case study. The literature review of books, articles and other relevant
write-ups on the topic for the research will include the following
publications

1. Abdu al Ati. Hammudah, The Family Structure in Islam. Islamic
Publications Bureau Nigena, 1982
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Ahmad, K. Family Life in Islam. the Islamic foundation, Leicester.

3. Ambali, M. A, The Practice of Muslim Family Law in Nigeria,
Tamaza Publishing Co. Ltd: Zaria, 1998

4. Arthur, P. and Henry, F. M., Marriage Law in Africa. Oxford
University Press, London, 1971.

5. Bromley, P. M., Family Law. 5" ed.. Butterwoth London. 1976.

6. Guring, M. A, Introduction to Islamic Family Law, C.1.L.S. AB.U.,
Zana.

7. Hamilton, C. The Hedaya. Ktab Bhavan, 1979.

8. Murdock. G. P. Social Structure, Colliex Macmillan, Itd London,
1965.




9. Mutahhari, Mutada, The Rights of Women in Islam, World
Organisation for Islamic Services Tehran, Iran, 1981.

10.  Nwogugu E. 1. Family Law in Nigenia, Heinemann Education Books
(Nig) Ltd., Revised ed. 1990.

11.  Stern, G. H.; Marmage in Early Islam, Royal Asr’atic society,
London, 1939

12.  Yusuf, A A Translation of the Holy Quran.

13. ETC.

1.6 SCOPE OF THE RESEARCH

The study will encompass the history and sources of laws governing
statutory and Islamic Law marriages, and the concepts of marriage under
both the statute and sharitah laws, touching particularly on the capacity of
the parties, breach of promise to marry and the concept of marriage. The
study will aiso as indicated earlier look into the court system having
Jurisdiction over marriage and its incidences. Since the main purpose of the
research 1s to look 1n to the rights and responsibilities of spouses towards
themselves during the subsistence of the marriage and when the marnage
has “broken down trretrievably” or after termination of the marriage under
Islamic Law, the legal protection available to the spouses and children will
be focused on with the purpose of determining the protection that is given
by the courts. This is because aggrieved women and young wives seek
redress in the courts to enforce their rights as a result of problems in

marriage relationship which has eluded them 1n the family on the grounds
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that women’s rights have generally been observed in their breach and not
falling within the meaning of “Human Rights as they are domestically
related.

Having discussed the statement problems, objectives, justification,
methodology and scope of the research, it 1s necessary to now examine the
historical development of laws governing marriages both under statute and
Islamic law in Nigeria and their sources.. The aim is to bring into light the
starting point of the two marriages that have greatly influenced Nigerian

family system and the rights of spouses and their children therein.

1.7 THE HISTORY OF LAWS GOVERNING MARRIAGES IN
NIGERIA UNDER THE STATUTE.

The celebration of monogamous marriage in Nigenia started in 1863
in the Colony of Lagos following the cessation of it to the British Crown in
1861. The marriage Ordinance of 1863° granted licence “to marry” in the
settlement of Lagos and its dependencies. Since that year, several
Ordinances were enacted such as the Registration Ordinance’ for the
registration and solemmization of marriage within Lagos settlement only.
The then Divorce Ordinance® was meant for the Colony alone, but the
Marriage Ordinance of 1884” was said to be more comprehensive. Even
when Lagos became separated from Gold Coast, the Ordinance remained

the applicable law. Since these Ordinances apphed to the Colony of Lagos
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only, parties outside Lagos were free to contract either a customary law
marrtage or a Christian type of marniage, which 1s usually celebrated in the
church.

However in 1900 the Marriage Proclamation came into being for the
Southern Protectorate with similar provisions as that of 1884 Ordinance.
But tn 1906, the merger of Lagos Colony and Southern Protectorate made
the 1884 Ordinance of the Colony applicable to the rest of the territory after
repealing the Marriage Proclamation of 1900. The Protectorate of Northern
Nigeria all this time had no prowvisions like those found in the Colony and
Southern Protectorate. Only Islamic Laws, indigenous laws and customs
regulated marriage relationships.

In 1907, the Marriage Proclamation'’ was issued to the then
Northern Protectorate. In 1914, the two Protectorates were merged and it
became necessary to streamline the marmnage laws. Due to this merger, the
Marriage Ordinance of 1914"' repealed the previous Ordinances, which has
now been reenacted in Cap 218, Laws of the Federation of Nigeria 1990,
called the Marnage Act.

In 1970, the Matrimontal Causes Act, the first indigenous legislation
in the area of marriage was enacted. In substance, it was based on the 1959
Australian Matrimonial Causes Act, the Divorce Reform Act of England as
well as the 1970 Divorce and Matrimomal Causes Amendment Act of

Newzealand.
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The Nigerian Matrimonial Causes Act 1s now entrenched in Chapter
220, Laws of the Federation, 1990. Section 114 (a) of the MCA defines
Matrimomal Causes to mean proceedings for a decree of:
(a) Dissolution of marrtage
(b) Nullity of Marriage.
(¢) Judicial Separation
(d) Restitution of conjugal rights
(e) Jactitation of marnage, and 1t further includes ancillary proceedings
brought under any of the five headings above e.g. maintenance of a

party to the proceedings, settlement damages in respect of adultery, etc.

Going back to the Matrimonial Causes Act (MCA) section 1 enacts that
proceedings 1in matrimonial causes can only be under the Act. While
section 8 says the law to be applicable is the law stated in the Act.

Thus, from the time the Supreme Court was established in 1900*?, it
is worth noting that the Court was given jurisdiction of the High court of
England, which was to be exercised in accordance with the law and
practice in force in England. This jurisdiction was transferred to the High
Court by the Regional Court’s Federation Jurisdiction Act of 1958, but
there was no change in the law or procedure to be applied. This

interpretation of the law to be applied in Nigenan courts was affirmed in
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the case of Taplor V. Tayplor". This case stated that probate law was to be
construed for application as “in force i England at any particular time
when the received law 1s to be applied” in Nigeria. The courts in Nigeria to

day apply the English law which is now Nigerian law and practice.

Since monogamous marriage has been made important by the British
rulers from the beginning and there has now been a severance of the link
with English law 1t 1s relevant to consider which body in Nigeria has power
to legislate on matters affecting such marriages. Under the 1960 and 1963
Constitutions, jurisdiction were given to the Parliament to make laws with
respect to “marriage other than marriages under Moslem and Customary
laws..."*. It was under this provision that the Federal Military Government
enacted the Matrimomal Causes Act of 1970, now reenacted as laws of the
Federation, 1990. The National Assembly in the present day democratic
dispensation has the power to make such legislation.

The word “Marriage” in the earlier enactments was capable of
different interpretations. The question that readily comes to mind is, does
the Federal Parliament have exclusive power over the whole area in which
monogamous marriages are practiced or only in so far as the creation of
marital relationship that exist. The 1999 Constitution has resolved this

ambiguity because the Exclusive List gives the Parliament/House of
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Assembly power to legislate on the formation, etc. of monogamous
marriages.

In conclusion, the laws that now regulate monogamous marriage 1s
the former Marriage Ordinance of 1914 now contained in chapter 218
Laws of the Federation of Nigeria 1990 called the Marriage Act and in the
case of matrimonial proceedings it is regulated by the Matrimonial Causes
Act 1970, now also contained in Cap 220 Laws of the Federation of

Nigeria 1990 under section 114 (a).

1.8 THE HISTORY OF MARRIAGE UNDER ISLAMIC LAW IN
NIGERIA,

Marriage under Islamic Law is governed by the Quran, hadith and
Islamic Juristic opinions/schools and the prevailing views from amongst
the Islamic school of thoughts. The Islamic school of thought, that is
widely followed in Nigeria and other West African countries is the

“Malikis”. This school of thought i1s named after an early Islamic scholar

called Malik Ibn-Anas from Medina in the eighth century A.D.

Islamic Law (or shanah) in Nigeria particularly in Northern Nigeria
forms the most important system of laws, on personal religious matters and
it 1s extensively followed. Islam was introduced in Nigeria as early as the
first half the 14™ century by Arab traders and scholars through the trans-

saharan trade. Since then it had suffered declines but became reinforced
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during the reign of Sultan Muhammad Rumfa of Kano (1463-1499).
Despite the people’s Islamic knowledge their practice was not real. Islamic
laws were defied and abused by ignorant and nominal kings as well as by
the populace who had little or no Islamic knowledge. Until Shehu Uthman
came and embarked on extensive reforms through preaching tours in
different Hausa lands. Preaching was tnh Hausa and fulfulde. There were
oppositions to the cause of Shehu particularly from the kings who do not
wish to see their unhmited power and authority over their subjects curtailed
by Islamic laws. It is necessary to further examine the administration of

justice in the past so that the present would be better understood.

1.9 SOURCES OF ENGLISH NIGERIAN FAMILY LAW.,

A. Marriage Act of 1914,

The English faruly law in Nigerta for the purpose of monogamous
marriage, is regulated by Cap 218, 1990 Laws of the Federation of Nigeria, being
a re-enactment of the Marriage Ordinance of 1914. This statute is substantially
similar to the 1884 Ordinance of Lagos and Gold Coast based on the principle of
English monogamous marnage, making it a purely civil function while the
observance of religious ceremony was left out. It continued to be applied to the
Southern and later to the Northern protectorates.

The source of Law for monogamous marriage is statutory enactment

provided by the Brtish Crown since the cession of Lagos in 1861 and
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colonization of Nigeria as a whole. The Nigerian Matrimomal Causes Law is also
statutonly enacted, to be discussed later.
The Constitution of the Federal Republic of Nigenia Since 1963 to the

1999 version gave the Federal Parhament and the Nattonal Assembly power
respectively to make legislation in respect to: (item 23, Exclusive List Part I of the
Schedule)

Marriages other than marriages under muslim taw or

other customary law: annulment and dissolution of,

and other matrimomal causes relating to, marriage

other than marriages under moslem law or other

customary law.
The Phrase “marriage” other than customary Law refers to monogamous
marriages. Therefore, only the parliament previously and today the
National Assembly has the power to make laws on all matters of
monogamous marriages, whereas any matter not within item 23 of the
Constitution belongs to the region/state for providing legislation on.
The current enactment is in the Second Schedule Part I Exclusive Legislative List

item 61 of the 1999 Constitution.



The sources therefore are as follows:
1.9.1 Local Nigerian Legislation:

The Received English Law

Local Legislation accounts for some part of the Nigerian Family Law.
These Local Statutes are either a copy of or directly inspired by existing or former
English Laws of England. The Marriage Act 1914 (now Cap 218 LFN 1990) is a
Local Statute on Family Law which have application throughout Nigeria, It
provides the conditions and formalities for a valid monogamous marriage.

The Received English Law has remained a source of law. English laws
were imported into Nigeria by the means of reception statutes, known as the
“Received English Statutes.” The Received Enghish Statutes implied that Nigena
Courts shall apply English law of a particular date on a particular subject.
Example of the receiving English Law is Section 4 of the Regional Courts Federal
Jurisdiction Act, it provides that;

The jurisdiction of the High Court of a Region in relation to
marriages and the annulment and dissolution of marriage
and in relation to other matrimonial causes shall, subject to
the provision of any laws of a region so far as practice and
procedure are concemed, be exercised by the court in
conformity with the law and practice for the time being in
force in England.
The reception of other aspects of English family Law: The aspects of family law
other than marriage and matrimonial causes are exclusively within the legislative

competence of each region then. E.g. the Northern Region High Court Law No 8,

1955, Sections 28 and 29A provides respectively that:
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Subject to the provisions of any written law and in particular to these sections 26,
32 and 35 of this Law:;

(a) the common law
{b) the doctrine of equity
(c) the statutes of general application which were in force n
England on the 1* day of January, 1900,
Shall in so far as they relate to any matter with respect to

which the legislative of the Region is for the time being
competent to make laws, be in force within the jurisdiction
of the court.

Section 28A (1) All mmperial Laws declared to extend or apply to the

jurisdiction of the court shall, in so far as they relate to any matter with respect to
which the Legislature of the Region is for the time being competent to make laws,
be in force so far only as the linmits of the local jurisdiction and local
circumstances permit, and subject to any existing or future local legislation.
(2)  For the purpose of facilitating the application of the said imperial Laws
they shall be read with such formal verbal alterations, not affecting the substance,
as to names, localities, courts officers, persons, moneys, penalties and otherwise
as may be necessary to render the same applicable to the circumstances.

These legislation weire not limited to family law but to many other matters.
It is worthy to note that the phrase “reception clause™ gave rise to varnous legal

definitions and interpretations in the courts.

1.9.2 MATRIMONIAL CAUSES ACT 1970

Before the coming of the Matrimonial Causes Act (MCA) in1970, s. 4 of
the state Court (Federal Jurisdiction) Act, Cap 187 of 1958 of the superior English

Courts was the applicable law in Nigeria.
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The law gave junsdiction to the State High courts on the dissolution,
annulment and other matrimonial causes relating to monogamous marriages,
though subject to the provision of any laws of any state in so far as practice and
procedure are concerned and were to be exercised in confornuty with the law and
practice for the time being in force m England. Due to this, the Nigerian law of
matrimomial causes was at that time subject to change with the law n England
regardless of needs, values and situations in Nigeria. This notwithstanding, the
break between Nigeria and England is not in whole as there are traces of
applicable English law. For example, the practice and procedure to be followed in
proceedings for divorce, nullity or judicial separation under section 98 is still
applicable. Although section 112 (1) of the 1970 Act (now cap 220 Laws of the
Federation, Nigeria 1990) empowers the Chief Justice of Nigena in consultation
with the chief Justices of the states, and in appropriate cases, with the presidents
of the courts of Appeal, to make rules of practice and procedure for Nigerian
courts. This has not been done, therefore, the English rules of practice and
procedure in force at the commencement of the Act shall continue to apply.

Furthermore, the English rules of Common Law and doctrines of Equity as
well as some English statutes of general application still apply. For example,
those dealing with the annulment of void and voidable marriages, because the Act
is silent on the rules that, only the parties to a voidable marriage can bring
proceedings for its annulment and dunng the life time of both spouses.

The 1970 Matrnimonial Causes Act i1s based on the Australian Matrimonial
Causes Act, 1959 and that of Divorce Reform Act, 1969 of England but with

certain modifications and some fundamental differences.
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One of the main criticism against the Nigenian Act was that it was not
preceded with debate by the Nigeria pubhc while the Australian and British
decisions are no more than just persuasive authorities while in the case of conflict,
the local case-law would prevail.

The history and court systems on statutory marriage are discussed

separately in this chapter.

1.10 ADMINISTRATION OF JUSTICE IN THE SOKOTO
CALIPHATE.

It has been reported that even though Islam had been introduced to
Hausa land in the 14" century, it had little influence on the every day life of
most of this people’”. Initially, Shariah was seen as opposing the unlimited
power and authority of the kings over their subjects, which was the only
acceptable code of law.

The sources of law at that time were the local traditions and their
enactments, which were proclaimed at the market places. The king then
was supreme and his word was law, while the people were his slaves.

Shehu Uthman B. Fodio’s Kibab Al Farq contained a hist of how and
where the kings and the officials oppressed their subjects. Amongst other
things, they misappropnated the possessions of women who were wards of
the courts, abducted and kept them as wives without offering marriage to
them. They set aside the hudud (defined penalties prescribed by shariah)

like those for adultery, theft, etc. and commuted them for sequestration of
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the culprits possessions. These sad events, amongst other things, led
Shaykh Abdullahi and Uthman B. Fodio to plan and actually executed a
Jihad against the syncretist rulers of Hausa states. Following the jthad, was
a new administration based on shariah, which rested on the Caliph who was
the head of the Caliphate. As he could not handie all the responsibilities, he
appointed officers whom he supervised as follows:

1. KADIL- His man duty was to administer justice in the community.

2. The WAZIR (Vizier) and the Amir (Emur or govemor) were also

delegated to administer justice by the caliph,

3. WALI AL-MAZALIM:- were some sort of super judges who were

delegated to try cases involving powerful government ofticers who were
seen to be above the Kadi’s court.
In appomnting a Kadi the following laid down qualifications were
followed. They were:-
i He must be a Muslim
ii. He must be a male
ii. He must be of full age
iv. He must be sane and
v. Free (1.€. not a slave)
vi. He must be of honourable moral character and probity.

vii. He must not be deaf or dumb.
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For the purpose of discharging his duties properly, the absence of
any of these would disqualify a person from being a Kadi. The decisions
that were passed by a Kadi who did not possess any one of the above
qualifications became null and void. Because justice was the most essential
attribute of the Kadi, they were adequately paid in order to avoid the
temptation of receiving bribe. They could therefore not accept any gifis
except from close relations. Their social interactions were also restricted 1n
order to protect them from corrupt influences. The rationale behind all
these was simply to prevent undue friendship that may tamper with the
strict impartiality in the discharge of their duties. A Kadi 1s disqualified in
trying cases in which his relations were involved or he has an interest in.

Apart from the Kadis who had general junisdiction there were also
Kadis appomted to determine particular cases such as those relating to
marriage only to deal with the admmnistratton of orphans’ property. The
Kadis were authorized to determine all such cases under their jurisdiction
without reference to any one.

The Kadis were made to have messengers, clerks etc. who assisted
them in the court in the dispensation of justice. Such people include:

1. NAI'B ie deputy kadi. He assisted the kadi and had the authority to try
all types of cases within the kadis jurisdiction when the latter 1s absent
or sick. They must, as a matter of fact, possess the same quatification.

2, MUFTIS: They were very important officials in assisting the kadis.

They were scholars of Islamic Law who rendered legal decisions on
29



cases referred to them. Ideally, they were to be more learned than the

kadis in Istamic law since it was to them that the kadis turned to for

advice and guidance on matters that were not clear to them. At first the
Mutftis performed this function collectively as scholars rather than on an
individual basis. Later, there was one Mufti attached to a court. With
the passage of time and the coming of the colomalists, the office of the
Muftis suffered severe neglect although the title remained. The
qualifications and status disappeared to no more than those of the court
clerk due to the Proclamation.

. KATIB (Court Clerk): His duty was to record details of all cases
heard and tried by the kadi.

. QASIM (Estate distributor). He assisted the kadi in distributing the
estate of the deceased to their hetrs.

. MU QAWWIM: He also assisted the kadt as a valuer. As part of his

duties he inspected properties under litigation for valuing.

. ‘AWN (Messenger): He was responsible for delivering of summons to
the parties involved in the suit.

. TARJUMAN (Iunterpreter): He interpreted statements into the

language understood by all those involved i the case.

1.11 THE COMING OF THE EUROPEANS (COLONIAL PERIOD)

After this brief background of shariah and its court officials, it is still

necessary to further examine the activities of the British Colonial masters

since 1900 vis-a-vis the various proclamations establishing the courts, its

personnel and the gradual changes that took place over ime.
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As already mentioned on the arrival of the British conqueror, sharah
system was already established in the Northern part of Nigena. However,
when the British firmly rooted themselves, they began to establish new
policies and directions which eventually brought to an end the then shariah
legal system  The application the legitimacy test which was subjected to
whether or not it passed the senes of tests laid down by the British such as
“it should not be repugnant to natural justice, equity and good conscience”
nor contrary to pubic policy” etc.

Thus, the applicability of shanah and all other native laws and
customs were controlled and supervised by the then British government as
per the laid down test - under Lord Lugard who made his first proclamation
in 1900 for the admunistration of Justice in Nigeria based on the British
notion. In fact, such administration was termed to be “for better
regulations and control of native court” This proclamation provided that:

i. The resident'” was empowered to establish in his province by “warrant”
under his hand, such native courts as he deemed fif in the circumstances.
il. The court was to admimster native laws and customs prevailing in the
area of junisdictions of each court, in both civil and criminal matters. In
criminal matters they might award any pumishment and 1in civil matter
they might make any order that native law and custom authorized,
subject to the condition that an inhuman treatment could not be inflicted.

And they could not inflict the penalty of death.
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iii. The Emir or chief was to appoint the judges subject to the Resident’s
approval. Where there was no emur or chief the Resident appointed
Judges.

iv. The Resident had the power to enter the courts at any time and to inspect
them. He could transfer a case from one court to another, he could
review the findings of a court and order a retrial or modification of the
sentences or order of the courts.

v. The practice and procedure of the courts were to be governed by native
law and custom subject to the rules that might be made by the High
Commussioner.

It is noticed that this organisational pattern of native courts continued
to be incorporated in subsequent enactments made by the then High

Commussioner for Nigeria, Sir Lord Lugard in the 1900 Native Courts Law

of that year. This Proclamation allowed the Kadis’ courts to admimster

Law 1 both civil and crinmnal matters subject to the condition that no
inhuman treatment could be inflicted on any one.

The Resident could also review the findings of the court or order a
retrial or modify the sentence or award.

In 1906 another Proclamation was introduced to effect some change

on the previous one. It created the Alkalis™ courts and Judicial Councils by

“warrant” under the Resident’s hand. The Alkalis’ courts were presided

over by Kadis with or without concilar helpers, while the Judicial Councils
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This Edict, (of 1967)* allowed the continued application of Islamic
Laws. Section 20 therefore provides that “the courts shall apply the native
laws and customs prevailling m this areas of junsdiction...” Their
application were still made subject to the passing of the validity tests. The
practice and procedure for the courts were however those of Islamic Law.

The validity test doctrine was applied in the case of Mariyama V.
Sadiku Ejo®' where a child born ten months after divorce to a second
husband was said to belong to the first husband as the idda or “waiting
period” under Islamic law was not observed. The court declined to enforce
Islamic law as the rule was termed “repugnant to natural justice, equity and
good conscience,” which would take away a child from the couple who
were its universally acknowledged (btological) parents. The court did not
merely apply the repugnancy rule but went beyond it to examine the result
of applying such rule.

When Nigeria became a sovereign nation in 1960, its basic law- the
Constitution was enacted three years later (in 1963). This Constitution
created the Shariah Courts of Appeal in the then Northern Nigerta. In 1979,
the Constitution turned these courts into state courts following the territorial
division of Nigernia into states. The Constitution was further amended in
1999 by a Promulgation decree under the military government.*?>. The

Constitution to be referred to from now on is the current 1999 Constitution
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of Nigena. Section 275 of the 1999 Constitution provides for the

establishment of the Shariah Courts as follows:

1.

There shall be for any state that requires it, a Shariah Court of Appeal
for that state.

The Shariah Court of Appeal of the state shall consist of a Grand Kadi
of the Shariah Court of Appeal and (b} such number of kadis of the
Sharia Court of Appeal as may be prescribed by the House of Assembly

of the state.

Appointment of Grand Kadi and Kadis 1s governed by section 276 of

the 1999 Constitution, which says that;

1

The appointment of a person to the office of the Grand Kadi of Shariah
Court of Appeal shall be made by the Governor of the state on the
recommendation of the National Judicial Council subject to the
confirmation of such appointment by the House of Assembly of the
state.
The appointment of a person to the office ot a kadi of the Shariah Court
of Appeal of the state shall be made by the Governor of the state acting
on the recommendation of the National Judicial council.
A person shall not be qualified to hold office as Grand Kadi or Kadi of
the Shariah Court of Appeal of a state unless.

a) he is a legal practitioner n Nigeria and has been so qualified for a

period of not less than 10 years and has obtained a recognized
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qualification in Islamic law from an institution acceptable to the
National Judicial Council.

b) he has attended and has obtained a recogmzed qualification in
Islamic law from an nstitution approved by the National Judicial
Council and has held the qualification for a period of not less
than 10 years; and

i) he either has considerable experience in the practice of Islamic
law or

i) he 1s a distinguished scholar of Islamic law.

4. If the office of the Grand Kadi of the Shariah Court of Appeal of a state
1s vacant or if the person holding the office is for any reason unable to
perform the functions of the office, then until a person has been
appointed to and has assumed the functions of that office, or until the
person holding the office has resumed those functions, the Governor of
the state shall appoint the most senior Kadi of the shariah Court of
Appeal of the state to perform those functions.

5. Except on the recommendation of the National Judicial Council, an
appointment pursuant to subsection (4) of this section, shall cease to
have effect after the expiration of three month from the date of such
appointment and the Govemor shall not re-appoint a person whose

appointment has lapsed.

TH @i, " s SR £
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The junsdiction of the Sharah Court of Appeal 1s contained in

section 277 as follows:-

(1)  The Shariah Court of Appeal of a state shall in
addition to such other junisdiction as may be conferred
upon it by law of the state, exercise such appellate and
supervisory jurisdiction in civil proceedings involving
questions of Islamic personal law which the court is
competent to decide in accordance with the provisions
of subsection (2) of this section.

The Justices of the Federal Vourt of Appeal in the case of Umara V.

Bukar Sarki® said “jurisdiction involving questions of Islamic law

matters means:

a)

b)

c)

d)

any question of Islamic Law regarding marriage concluded in
accordance with that law, including a question relating to the validity or
dissolution of such a marriage relating to a family relation or
guardianship of an infant,

where all the parties to the proceeding are mushms, and question of
Islamic law regarding a marriage or regarding family relationship or
the guardianship of an infant.

any question regarding wakf, gift, will or succession where the
endower, donor, testator, or deceased person is a muslim.

any question of Islamic Law regarding an infant, prodigal or person of
unsound mind who 1s a muslim or the maintenance or guardianship of a

muslim who 1s physically or mentally infirm.
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e) where all the parties to the proceedings (whether or not they are
muslims) have by writing under their hands requested the court that
hears the case 1n the first instance to determine 1t according to Islamic
law.

It i1s worth noting that there has been a departure in the present
enactment from the use of the word “personal” which was used in the
repealed Constitution and previous laws,. The importation then of that
word was to inter alia, distingumish matters which were purely personal
from the remaining body of the laws retained under the name Islamic law.
The Honourable Chief Judge of Kaduna State in the case of Lada Dogon
Yaro V. Jimoh Bello™ said that:

It becomes impossible to read inte the Constitution that
the removal of the word “personal” has secured some
addinional areas or aspects of Islamic law. ..

This view is correct in the light of S. 244 (2) of the Constitution
which widens the Courts jurisdiction to “any other question of Islamic Law
not enumerated 1n paragraphs (a) and (b), if all the parties to the proceeding
(whether or not they are Muslims) have requested the Court to hear the case
in the first instance, to determine it in accordance with Islamic law. ..

And for the practice and procedure of the Shariah Court of Appeal

section 279 says:-
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Subject to provisions of any law made by the House
of Assembly of the state the Grand Kadi of Shana
Court of Appeal of the state may make rules vested in
it by this regulating the practice and procedure of the
Sharia Court of Appeal.
The jurisdiction has already been focused above.
In the exercise of its functions, the Court shall be duly constituted if 1t
consists of at least three kadts of the court under section 278,
It 1s also necessary to point out that the 1999 Constitution has provided for
an appeal under section 244(1) to the Court of Appeal as of nght in any

civil proceeding with respect to any question on Islamic law which the

Shara Court of Appeal 1s competent to decide.

The section went further that:

(2) any right of appeal to the Court of Appeal from the decisions of a Sharia
Court of Appeal conferred by this section.

a) shall be exercisable at the instance of a party thereto or with the leave of
Shariah Court of Appeal, or of the Court of Appeal at the wmstance of
any other person having an mterest in the matter; and

b) shall be exercised in accordance with an act of the National Assembly
and rules of court for the time being in force regulating the powers

practice and procedure of the Court of Appeal.



So far there is one reported case touching on conflict of Shariah and
English law jurisdiction/on Islamic Personal matter on lslamic Personal
matter. 1t is the controversial case of Yunusa V. Adesubo™ which went up
to the Supreme Court. In principle a muslim’s personal law 1s deemed to
be governed by Shariah/Islamic law. The deceased in this case though a
muslim, shared/devised his property in accordance with the English Wills
Act of 1837 which 1s not recogmzed by Islamic law. The Supreme Court
gave priority to English Law over Shariah in sharing the deceased’s
property. The decision in this case led to the demand for a Supreme
Sharah Court in Nigena where the judges/kadis would enforce muslim
personal laws on parties in the court. To compromuse this request was the
creation of a division n the Federal Court of Appeal now called court of
Appeal. Three of the justices are required to be learned in Islarmc personal
law in order to hear appeals from the various Shariah Courts of Appeal of

the Federation.

That is, therefore the nature of the Shariah Court of Appeal. The
structure of courts in Nigeria that apply Islamic law 1s broken down into
several hierarchy. It starts at the grassroots level with courts referred to as
Area Courts, which are further, categorized into grades. Appeals from Area

Courts of a state therefore lie to the Shariah Court of Appeal of a state and



finally to the Court of Appeal where section 247 states that in doing so, 1t
shall consist of not less than three justices of the court learned 1n Islamic
law. Such is the trend of the introduction of Shariah in Nigeria. It shows
the gradual curtailment of the powers of the chiefs and kings as well as of
the judges, whom at first had unhmited jurisdiction to try civil and criminal
cases including homicide. Their powers as we have already noted were
drastically reduced by Lord Lugard’s Proclamation, and then by the
Constitutions of the Federal Republic of Nigeria.

A change was therefore gradually introduced in the application of
Islamic law, showing its movement towards being statute controlled,
particularly relating to its establishment, junsdiction, composition etc.
regarding the shariah properly being applied to Muslims, particularly in

family law or personal status areas.



1.12  SOURCES OF ISLAMIC LAW (SHARIAH)

1.12.1 Introduction

Shariah has been defined by Muslim scholars as the body of

those Institutions, which Allah has ordained in full or in
essence to guide the individual in his relationship to
God, his fellow Muslims, his feHow men, and the rest of
the universe.’

It may be regarded as a natural law, It also designate the principal Islamic
Laws which regulates all aspects of public and private life. To Muslims,
shariah is one comprehensive body of law that is divine in origin, religious

i essence and moral in scope.

Islamic Law, would therefore encompass two basic elements: the
devine, which 1s unequivocally commanded by God or His Messenger,
designated as shariah, and the human, which is interpretation and or
application of shariah, which is designated as figh or applied shariah.
Islamic Law 1s “evoluttonary” in nature because its growth took centuries
and went through phases. The Quran made provisions for simple, practical
problems of every day life and later, became complex and comprehensive.
The sources of Islamic Law comprised of a wide range of basic,

supplementary and rational roots, outlined below.,
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1.12.2 The Quran

The Holy Qur’an 1s the main source of Islamic Law, it provides the
basics for all human actions; in marriage, in public life as well as spiritual
sphere.

While making provisions, it also provides explanations, but has also
left out ﬁarious detailed unelaborated i1ssues which has to be explained and

regualted by Sunnah and other sources of law.

1.12.3 Sunnah
The second sources of Islamic law, are considered to be
supplementary and explanation, of the Holy Qura’n.

The Sunnah consist of those sayings, deeds or tacit approvals by the

Holy Prophet Muhammad (S.A. W.) himself. It is divided into three parts:

The first, al-sunnah al-gawliyah, 1s the traditions or al-hadiths, which are

the statement of the Holy Prophet; the second, al-sunnah_al-fi’liyah, (the

traditions of deeds) is derived from the deeds of the Holy Prophet and the

third, al-sunnah taqrirtyah the tradition or tacit approval, is taken from the

Holy prophet’s silence or his tacit approval regarding his deeds which had
occurred during his life time.
'The sunnah were collected after the Holy Prophet’s demise, which is

known today as Hadith, also known as the traditions of the Holy Prophet.
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1.12.4 IIMA — OR CONSENSUS OF OPINION

Laterally, 1t means unanimity of opinion on a certain solution. It 1s
an expression of unanimous consent of learned Mushm jurists who are
termed mujtahid. on theological and legal matters. it’s value 1s expressiy
recognised by the Qur'an The issue at hand s judged by reason and
common sense.

The method of reasoning here 1s the same as 1jtthad. There are laid
conditions for the validity of yma, they are:

I. It must not be against the text of the Qur’an or the Sunnah.

2, The yma of the companions of the Prophet (S.A. W.) shall not be re-
opened.

3. The jurists of a particular age should be unamimous on the point
arrived at.

The exercise of yma to meet new circumstances began in the
prophets life time through ijtthad.  After the passing away of the Prophet
ijtihad gain wider prevalence and the four caliphs resorted to its use.
Therefore, ijtihad 1s a great source of law and the great Imams of the
various schools used it to meet the demands and requirements of the muslim
community by different methods such as giyas (analogy of muslim jurist),
istisan (preference to a particular view), istishab (presumption of
continuity ), maslahah (public interest) as secondary sources.

1.12.5 QIYAS OR ANALOGY

With the conquest and expansion of the Islamic state, and as

centuries went by, new cases arose which were not tackled by the Holy
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Qura’n, the Sunnah or the consensus of opinion. The jurists found
themselves competted to seek for solutions, thereby, had recourse to reason,
logic and opinion. In this pursuit, however, they were not entirely free or
unrestrained for they had to adhere to scientific rules and premies which
they classified in a new category known as analogy. Analogy (qiyas) thus
became the fourth source of Islamic law.

Therefore, 1t 1s a process of deduction by which the law of the text is
applied to cases which though not covered by 1t are governed by the reason
of the text.

For a qiyas to be valid it must not oppose the provision of the Qur’an
and it must be found on law established by the text of the Qur’an, the
tradition or yma without changing the law itself.

It has been argued that the mujtahid may err in judgement and a
givas of one generation may be rejected by a following generation. Thus,
making it infertor as source of law than the first three sources listed above.

The Shia, out of the whole jurists do not recogmse givas and iyma as
sources of law because, they said only the word of Allah is binding to

them.

1.12.6 ISTIHSAN-EQUITY
It means the exercise of Private judgement on public good or in the

interest of justice. It could mean rationalization or legal reasoning which is
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not covered by Qivas. It is derived from customs and usages which

prevailed in Arabia before Islam which do not oppose the spirit of the

Qur’an and are not expressly forbidden by the Sunnah.
It is divided into the followmg.

1. Istidlah or inference or rationalization or legal reasoning which 1s not
covered by the Qur’an.

2. Istihab or a link. It is used to link up later circumstances with the
earlier one by argument and assumption that such rules remam valid
so long as these conditions have not been altered.

The development of law by Istihsan muslahat (public interest) and Istidlal

are through human rational sources for equity in Islamic Law.

1.13 THE SYSTEM AND STRUCTURE OF COURTS
WITH JURISDICTION OVER MARRIAGES UNDER
ISLAMIC LAW IN NIGERIA’S AREA COURTS

1.}14  The basic legislative enactment’s governing Area Courts are the

various Area Courts Edicts which are as follows:-
Bauchi State Area Court Edict 1968
Borno State Area Court Edict 1968
Gongola State Area Court Edict 1968
KadunaState Area Court Edict 1976%°
Kano State Area Court Edict 1967%

Kwara State Area Court Edict 1967
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Niger State Area Court Edict 1967

Sokot State Area Court Edict 1967°®

Note that the Edicts cover only the Northern parts of Nigena where
Shariah Courts are found. The courts are divided into four classes.
1. Upper Area Courts
2. Area Courts Grade 1
3. Area Courts Grade I}

4. Area Courts Grade 11

These courts have both civil and criminal jurisdictions. Part II of the
first schedule to each Area Court Edict spells out the junsdiction of the
various grades of Area Court. All the grades of the courts have unlimited
jurisdiction in
a) Matrimomal Causes and matters between persons married under

customary law or ansing from or connected with a union contracted by
customary law other than those arising from or connected with a
Christian marriage as defined in section I of the criminal code,*® and
b) Suits relating to the custody of children under customary law.
Note that customary law here 15 meant to include Islamic Law.
The Area Courts are subject to the general supervision of the High

Court. Appeals from the Area Courts lie to the Upper Area Courts, which
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also has original and appellate jurisdiction. Appeals from the Upper Area
Courts lie to the Shariah Courts in cases involving muslim personal law and

to the High Court involving English form of marrtage and others.

1.15.0 THE SYSTEM AND STRUCTURE OF <“ENGLISH”
COURTS WITH JURISDICTION ON MATRIMONIAL
CASES.

1.15.1 STATE HIGH COURTS

The previous 1900 Supreme Court for the Southern Protectorate was
given the jurisdiction of the High Court of England which was in turn
extended to the Northern Protectorate in 1907. These High Courts applied
the Marriage Ordinance of 1914 (now an Act). It is now contained in the
1990 Laws of the Federation of Nigeria as the applicable law for regulating
moenogamous marriage while the MCD of 1970 CAP regulates matrimonial
causes,

Since Independence the High Courts were established by the
Constitution for the various regions and states, which were all, amended by
the creation and transitional provisions Act.

Lagos State High Court was created in 1967 by the Federal
Constitution. The Constitution in respect of Northern Nigeria created those
of Kano, Kwara, Bauchi Benue Borno, Gongola, Kaduna, Niger, Plateau

and Sokoto.
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The 1999 Constitution (Promulgation) under section 253 states that:

1) There shall be a High Court for each state of the Federation

2) The High court of a state shall consists of -

a) a chief judge of the state and

b) such number of judges of the High court as may be prescribed by a law

of the House of Assembly of the state.

Section 254 also provides for the qualifications and appointment of chief

Judges and Judges of the states in these words.

1) The appointment of a person to the office of chief Judge of a state shall
be made by the Governor of the state acting in his discretion, subject to
the confirmation of such appointment by the House of Assembly of the
state.

2) The appointment of a person to the office of a judge of a state shall be
made by the Governor of the state acting on recommendation of the state
judicial service commission.

3) A person shall not be qualified to hold office of chief Judge of a state or
a Judge of the High court of a state unless he 1s qualified to practice as a
legal practitioner in Nigena and has been so qualified for a period not

less than 10 years.
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The High Court’s general jurisdiction spells out in section 255 that:
Subject to the provisions of this Constitution and in
addition to such other jurisdiction as may be
conferred upon it by law the High Court of a state
shall have unlimited jurisdiction to hear and
determine any civil proceedings m which the
existence or extent of a legal right power, duty,
liability privilege, interest, obligation or claim 1s in
issue or to hear and determine any criminal
proceedings involving or relating to any penalty, for
further punishment or other liability in respect of an
offence committed by any person.

To be specific, this and previous constitutions, as already noted, gave
the Federal parliament/senate the power to legislation on the formation etc
of monogamous marriages, excluding Islamic and customary law
marriages.  Thus, the High Court is to hear and determine issues arising
from marriage, divorce and custody of children 1.e. reliefs are to be sought
from the High Court regarding statutory monogamous marriage.

Before we conclude, 1t will be proper to give a simplistic hierarchical

order of the judiciary in Nigeria as follows -

50



1.16 THE COURT STRUCTURE IN NIGERIA

SUPREME COURT
COURT OF APPEAL\
HIGH COUR] COURT OF SHARIAH COURT
A RESOLUTION] | OF APPEAL
UPPER AREA COURTS
MAGISTRATES AREA COURTS
COURT AND GRADES 1, II, 1l
DISTRICT COURTS

DIAGRAM 1

This diagram shows the trend of movement of cases on marriage,

divorce and custody from grass level to the highest courts in Nigernia.

CONCLUSION.
This introduction forms the basis of the chapters that will follow. It
focused on the structures of Courts for the application of rights of spouse

and children in Nigenia. It also identified the courts that have jurisdiction to
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determine matters of marriage showing how they were created and how
they function in order te achieve a fair and just decision for all the parties
involved.

The ensutng chapter will examine the concepts of family, marriage,
and the laws that regulate them both under the English and Islamic law

systems n Nigeria.
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CHAPTER 2

THE CONCEPT OF A LEGAL FAMILY AND MARRIAGE
UNDER THE STATUTE AND ISLAMIC LAWS IN NIGERIA

2.0 INTRODUCTION:

The concept of “family” exists in every society since time
immemortal. Whereas the structure or system differs from place to place.
But 1t 1s universally recognized that it is the family unit that gives nise to
communities which in turn gives rise to a nation. Marriage or “union” of
the opposite sex brings about procreation for the continued existence of
human race. The marnage itself may take any form depending on the
tradition and culture of the localities. Some family units have sacramental
undertone, some economuc, seme both, while others have none, such as

those which are loose unions without marriage.

2.1 THE GENERAL CONCEPT OF A LEGAL FAMILY

After having given the introduction, 1t is necessary to now examine
the concept of “family” The general concept of “family” has been a subject
of scholarly interest particularly to anthropologists, sociologists, economist,
lawyers, etc. There i1s however, no generally acceptable meaning of the
term, as each of them tends to view it from different angles. For example,
the anthropologists agree that a “family” is

A social group characterized by common
residence, economic cooperation and production.



It includes adults of both sexes, two of whom
maintained a socially approved  sexual
relationship and one or more children owned or
adopted by the sexually cohabiting adults’
The anthropological definition of a “famuly™ has clearly brought out

certain elements, which seem to cut across most of the defimtions of the

other groups mentioned above, that a family can exist without marriage,
although it 1s common in most societies. It is marriage that lays the foundation for

the family -which is referred to as a legal family.

That there could be a family:

1. Where the parents are not marrted, though living together as a family.

2. Those children are not necessarily biological offspring of the couple.

3. That there is the relationship of habitual face to face dealings. However,
in the case of several “wives” or “mustresses”, only a few of the women

are considered as wives in the full legal sense.

There are two distinct types of marriages known in history. They are
polyandry and polygamy. Polvandry is the marriage custom of a woman
having more than one husband at the same time.  The men may be brothers
or non-brothers. While polygamy 1s the custom of having more than one
wife at the same time. It therefore comprises of two or more wives and
thewr children joined by marriages, that ts, by having one married parent

(father) in common. The plural marriages may range from the standard of
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two or three wives to the Islamic limit of four, but it is not unknown that in
certain Asian and African societies, plural marriages can run up to hundred.
The plural marriages may be to sisters (not permutted in Islam) or to
unrelated women. Hence, the family descent can be classified in to

patrnarchal (patrilineal) and matriarchal (matrilineal) systems.

It 13 descent that affihates a child from birth to particular relatives
from whom he is expected to obtain certain kinds of services that he cannot
demand from other relatives or kingsmen.? The following is the nature of

the two systems of family descents.

2.2 TYPES OF FAMILIES

2.2.1 PATRILINEAL FAMILY

It consist of an older man, his wife or wives, unmarned children
where they live under the same roof or cluster of houses in the same
compound. The characteristics of these societies are that descent 1s traced
only through males (agnatic). The woman’s kin give the man the means of
continuing his hine and keeping his name alive by building numerous
households round him and being remembered as being their ancestor when
he dies. The husband pays the dower or dowry as a duty. This is

commonly followed. Nigeria 1s predominantly and customarily based on
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patrilineal system. Christianity, Islam and Judaism recognizes descent

through males (agnatic).

2.2.2 MATRILINEAL FAMILY

It consist of an older woman, her husband, unmarried children,
married daughters and their husband and children. The children the
woman bears, whether married or not belong to her lineage, thus, descent is
claimed through females. The “bride price” paid by the husband is much
tess than in the partrilineal system, as by marriage he acquires the right to
her domestic services which includes, the growing of food. It is
internationally known to be practiced by the Hopi tribes of Northern
Arizona.

Thus, the “family” a social unit 1s found i every society which gives
basts to every human communities, but it is not subject to a precise meaning
for most times in Africa, the “family” may have a wide definition called the
“extended family”. Whatever form the ‘famuly’ takes “marriage” is the
recognised institution all over the world governed by social or religious
norms or laws of that given soctety as the root of the family which in turn is
the basis of the communities, regarded as a universal institution since time
immemonial. Various laws have been mnstituted to regulate the rights and
obligations of the spouses and their children, this include those under the

Islarmc and English laws, which are the main focus of this study.
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2.4 FORM AND NATURE OF MARRIAGE UNDER
ISLAMIC LAW

In Islam, the definition of “family” make no mention of residential
home as it is not mandatory for the spouses to live together. The spouses
may share a residence or hve apart.  The family system is basically
“extended.” Islam also allows the practice of the nuclear type though not
fully. An important form of the muslim family is that it has been viewed to
be both “polygamous™ and monogamous in nature, but there is no
injunction that made it either extended or not’ due to historical continuity of
the pre-Islamic practices. To this end, Islam did not see the need to restrict

family structure to a particular form, 1.e. either to polygamy or monogamy.

241 POLYGAMY/POLYGYNY

Polygamy in Islam is thus merely a voluntary individualistic
behavior and 1t is neither an offence nor an article of Faith. It is simply
permissive.

Hammudah, an Islamic writer, in his book “The Family Structure in
Islam™ argued that marriage in Islam takes the form of monogamy since
man is endowed with a conscience which he 1s expected to heed to, and
that a sense of God mindedness and transcendental responsibility must be
taken into account in this issue, even though people react differently to

. E . . 5
similar situation.



In other words, the capacity by man to adapt to “crisis” situatton varies

6
form person to person .

The well-known basis for polygyny 1s found in Quran 4:3,

If you fear that ye shall not be able to deal justly

with the orphans marry women of your choice, two

or three or four; But if ye fear that ye shall not be

able to deal justly (with them). Then marry only

one, or the (a captive) that your right hands posses.

That will be more suitable to prevent you from

dong injustice.
This verse 1s the legal basis upon which Islam permits multiple marriages to
women. Based on this verse the Prophet (PBUH) asked Ghailan al Thagafi,
the Chief at Taif, to divorce and keep only four of his ten wives.
Before the coming of Islam the practice of marriage to many wives was
common and unlimited without any religious or legal restrictions. The
coming of Islam by its rules placed limitation and conditions for practicing
polygamy. We have seen the limitation which places restrictiveness to four
wives at a point of time.
The condition for marrying more than one wife is “unless the husband can
do justice between the wives”. The law obliges the husband to treat them
{wives) equally regarding mamtenance which comprises of food, shelter

and clothing and also regarding the nights and compantonship. But the

same Quran in Al-Nisa 3:4 again says:-

60



.....and if you fear that you cannot do

justice then marry only one wife
Then Quran 129 says:

It 15 not within your power to be perfectly equitable

in your treatment to all your wives, even if you

wish to do so, therefore do not lean wholly towards

one wife so as not to leave the other in a state of

separation,
The Prophet (PBUH) has warned that he who keeps two wives or more and
does not do justice in treating them shall become paralysed in the hereafter.
The “equal treatment” referred to is concerning maintenance and nights,
which can be controlled by the husband unlike affection or love which
cannot be controlled, for which there is not much blame on the husband.
Thus, Islam favours monogamy than polygamy. Monogamy 1s the general
rule while polygamy 1s the exception. The exception ie. polygamy n
practice tends to be abused by musiims. Hence statutory laws have been
enacted to check such abuses in some muslim countries such as Turkey,
Cyprus and Tunsian. While many countries have not done so, thereby
leaving the issue of plural wives to the discretion and conscience of the
mushtim individuals in countries such as Nigeria, Sudan, Egypt, Libya,
Algeria Saudi Arabia, and the Arab, Emirates. An example of such
statutory restriction law is the Tunisian code on Personal Status, 1938,

There are those countries that legislated on prior pernussion from the

government before having plural wives. The government authority 1s to
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investigate the proposed additional marnage, reason(s) and the financial
ability of the applicant (i.e. intending husband) if he can reasonably
maintain more than the wife or wives he already has. In Iraq this provision
is contained in the Iragi Law of Personal Status, 1959

Whereas some countries have provided the Quranic imjunction of “equal
treatment of co-wives” statutory provisions, failure to observe 1t gives the
right to the court to dissolve the marnage. Such countries are Pakistan,
Lebanon, Morocco, etc. An example of such law 1s the Pakistam
Dissolution of Muslim Marnage Act, 1939 by the 1961 Ordinance.

In Indonesia, 1t is a duty of the Registrar of Marriages to explain to the man
intending to contract a second marnage the Quranic injunction and his
obligations ansing from it.

In Ceylon, it 1s a duty to give notice to his wife(s) and the Kadis in
his localities and 1n which his wife resides or in places where each of his
wives resides. The Kadi(s) is under duty to cause a copy of such notice to
be exhibited at each of the jumma mosques within his area and in some
conspicuous places which is specified in such notice. (Per Article 24 (1)
(3) of the Muslim Marriage Act, 1958).

In Nigeria such mechanisms are absent such that abuses of
polygamy and the conditions are not uncommon even though the doing of
Justice to co-wives are left to the conscience of the husband without any

legislative support towards the support of Islamic Law marniage as such.
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To ensure justice and equity for husbands and wives to comply with their
duties and obligations on one hand and for husbands to comply with his
duties towards co-wives, the law can be used as we have seen above to
assist the husbands and by the enforcement of it, which is very necessary as
a support for marnage relationships towards peace and amicable
coexistence.

The Quran shows that naturally men cannot behave equitably to their
wives, hence multiple marriage 1s actually merely permissive. Thus, equity
is a prerequisite to polygamy in Islamic law marniage.  Establishing
equitable treatment of co.-wives is practically problematic. The reason
being that one 1s expected to cope with 1t as men are expected to judge their
inclinations or dispositions, and be directed with divine gwidance, in
preventing such injustice. And unfortunately law can do very little in this
area as not all men are responsible and God minded, in the treatment of
their wives. Leaving the matter to be sanctioned by the belief in the final
judgment may not have impact on men, hence law enforcement agencies
like courts duly constituted should put in place to ensure justice and equity

between the spouses.



2.4.2 STIPULATIONS/CONDITIONS IN MARRIAGE CONTRACT

(SHUROUT) (OR ASH’SHARD)

By virtue of marriage the spouses have certain legal consequences in
the form of rights and obligations towards each other. In addition to these
sometimes a party or both may include certain conditions or stipulations in
the marriage contract Itself. These are sometimes some of the stipulations
and their implications to the validity of the marriage itself, though in
exhaustible:

4 Stipulations that are unlawful by themselves and consequently
invalidates the marriage contract, such as:-
1) A marriage for temporary period, i.e. for Muta’a enjoyment

i) Nikah “Al sighar™ 1.e. with exchange of sisters or daughters making

each one as dower for the other’s marriage. The law requires that
each wife be paid her dower as of right and it cannot be forfeited in
this manner.

1)  Nikah “Al-tahleel” 1.e. to marry a woman who has been divorced

three times by a husband with the aim of making it lawful for her to
re-marry her by marrying a second husband. But where the marriage
1s contracted without such aim or intention, the marriage remains
valid. 1f such approved marriage becomes dissolved or the husband
dies, the woman’s marriage to her first husband who divorced her

three times becomes valid.



The stipulation to divorce the already existing wife of the husband
before marriage to a subsequent intending wife is unlawful.

All the above four stipulations in the marriage agreement or after
consumation invalidates a marriage contract

Similarly, stipulations on the right to opt out of marriage invalidates
the marriage. For example, to say 1 offer my daughter A to B in
marriage on condition that she has the option to agree to the marriage
or not within a specified period, e.g for three months, nine moths or
S0.

Stipulations which affirms or restates the established ingredients of a
valid marriage under Islamic law, e.g that the intending husband
should pay the dower or that the husband should maintain his wife,
or that he will treat her justly, and so on. These are in order and
acceptable because they do no harm the parties as they are
restatement of the law.

Stipulations which contradicts the nature and object of the contract,
e.g . a mushim wife should not inhernt her husband, or that the wife
should maintain herself or she should not demand for equal treatment
with her other co-wives, or she should not have sexual relation with
her husband, and so on. These in effect invalidates the marriage

contract, but where the marnage has been consumated, the
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stipulations are to be regarded as cancelled while the marriage
contract continues to subsist as if those conditions were not made.

5. Stipulations which do not contradicts the nature and object of the
marriage €.g. condition that the husband should not marry another
wife, or not to take the intending wife out of her family’s house or
her family’s location. Even though such conditions are not
encouraged nor liked (Makrouh), they are accepted but without any
legal consequence as they are regarded cancelled. The husband may

comply with them if he so wishes.

In enforcing stipulations, most schools of thought, accepts and
recognise the wife’s right to make stipulations in the marriage contract, that
the marriage should be considered dissolved if the husband takes another
wife in the form of “suspended repudiation”. Hence, the emergence of
stipulation such as vesting divorce right to the wife where the husband

marries additional wife referred to as “delegated repudiation,” 1s recognised.

Though the Hanbali school endorses stipulation against a second
marriage of a man as enforceable, the Maliki school which i1s widely
followed 1n Nigerta, regards it under the concept of “prejudice”, meaning a

“broad harm to the wife” which is not restricted to taking a second wife.



Such an affected wife could only make 1t a law suit which may not be

successful.

Polygamy in Islam 1s justified on the grounds of childlessness,
chronic illness, moderate sexual needs of the wafe, compared to the
husbands compelling drive, relatively high tempered, etc of the wife.

Historically, with the advent of Islam in Arabia, it has been stated

that the following were the initial reasons for polygamy’.

1. The Muslims had a great need for progeny to build up, and reinforce the
nascent community.

2. There were an Increasing number of helpless widows and orphans, who
had lost their supporters for one reason or another and who urgently
needed providers, fosters, and guardians to take proper care of their
moral and material welfare.

3. The lack of public funds or “state budgets” to meet the urgent needs of
such helpless dependants was obvious.

4. The marriage bonds were generally laxed at that time and in need of
reforms. Polygamy then was a measure of regularization, and stability

of the society.
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Regarding the historical reasons, Gertrude Stern in her book®
Marriage in Early, TIslam opined that by Islamic Law allowing Polygamy, it
had by so doing introduced a regularized form of marriage to meet the
emergency of the situation following religious battle, which now replaced
the previous undefined institution of marriage under which superfluous or
abundant women could be “married”. Hummudah 1s of the view that this
chapter of the Quran (4:1-3) recognises the occurrence of evil deeds, and
abuses, and that it 1s within a man’s power to adapt with the help of God for
guidance.

The discussion above addressed primarily the general nature of
marriage in Islam vis-a-vis polygyny. That it is a voluntary course which
was legalised only under certain conditions which as we have seen has been
grossly abused n the actual realities of mushim life in Nigeria and other
countries as well.

The practice of polygamy 1s not alien to African family life, Nigeria
inclusive. The Nigerian traditional society paid more attention to the facts
of its advantages as it tends to lead to the having of more children who
could assist the father on his farms as well as during old age. On the part of
the women, polygamy allowed them more time to nurse their babies longer

before weaning as a natural means of spacing children.



in modern times, however, polygamy is on the decline as some
educated husbands are avoiding unnecessary added responsibilities of
having to take care of several wives and children, especially with the
economic hardship experienced nation-wide. Aside from this, in polygamy,
household things are usually shared amongst the wives which is not
favourable to the women and their children, while in some instances they
also lack the necessary intimacy, thereby promoting distrust towards the
husband, co-wives and half-sisters and brothers. This in turn may lead to
dissatisfaction and unhappiness, which may in variably affect the stability
of the marrage.
The women especially 1n some instances expertence emotional problems as
the system tend to put the women in a humiliating situation, which makes
them seek help from “Mallams”™ in competing to win the husbands love and
undivided attention. 1t is a well-known fact that the feeling of frustration,
depression and anxiety by some of the wives in some instances encourages
them to become insincere and disobedient towards the husband. Co-wives’
quarrel and confrontations are very common in such relationships and their
children are not left out. Thus, 1t can not be refuted that 1n some instances it
brings about division in the family and family divided amongst itself is

bound to collapse.



There are two possible ways to practice polygamy:

1. By complying strictly with the mjunction in order to do justice to the
WIVES. or

2. To become unmindful about the injunction by conducting one’s family
unguided, which 1s fatal as wives and their children are favoured
differently, bringing about hatred and misery in the family.

Another practice of Islamic law marriage 1s that by nature it could be
easily dissolved as 1t is not a sacrament even though it has been made
difficult by the process. It is so dissoluble where there are grievances which
makes the marriage irreconciliable. Marnage i Islam thus has a social,
legal, and conditional elements as well as religious element.

Istamc Law marriage is not conditional upon being officiated or
accompanied with benediction by a priest due to lack of such office in
Islam. Since it 1s dissoluble by nature, it could be at the instance of the
husband by way of talag or the wife through Khul’u 1.e. at the instance of
the wife as well as through dissolution by the court, though in every given
society, as in Islam, divorce is subject to social disapproval. Just as there
were reasons for marriage, there are also reasons for dissolution of
marriage. Divorce 1s natural and inevitable in a marriage which 1s a
contract and voluntary union between the parties, hence divorce n this area
connotes the systems’ responsiveness to the parties feelings as an attempt to

prevent family crisis where the parties find it difficult or intolerable to
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continue to live together. After divorce, the parties became free to re-
marry. It has, however, been noted that the right of talag on the part of the
husband has often times been accompamed with abuses as the rules have
been ignored and defied in practice. Talaq as a matrimonial relief has been
used to send wives parking out of marriage over a very wide range of
reasons, such as wanting to marry another wife, man’s arbitrary dislike of
his wife, involuntary barrenness etc. The affected wife 1s usually at a
disadvantaged situation socially and economically, especially where such
women were denied any form of formal education, training or skill to earn a
living while 1n their teens . Whereas a wife who cannot be expected to
continue with the marriage can refund the sadaq paid to her as consideration
for her marriage to the husband, she may not succeed where the husband 1s
not agreeable to the Khul’u (amount) itself or the amount to be paid back by
the wife. In the case of Talaqg the husband has a right to merely pronounce
it at any time and any where, whereas for the wife to obtain Khul'u, she
must make 1t a legal suit in the court for which she has to pay certain fees
which to her is considerably, unmindful of her economic low standing

where the husband disagrees with the amount to be paid.

After having given the general picture of the nature of marnage
under shariah, it would also be necessary to examine the one under the

statute.
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2.5 FORM AND NATURE OF MARRIAGE UNDER THE
STATUTE

First, it must be mentioned at the onset that marriage under the
statute has its origin from Christianity as practiced in the Roman Catholic
Church where marriage is regarded as canonical which gives legal
recognition and attaches to the parties civil consequences of monogamy and
indissolubility. This system of marriage is thus a sacrament implying these
consequences to be officiated by a priest, whereby the “rite” removes the
taboo on sexual intercourse between a man and a woman, while imposing a

lifelong taboo on the intercourse of either of them with a third party.

Since 1t 1s monogamous, sexuality 1s regarded as a necessary “evil”
which has to be minimized. The marriage being a “sacrament”™ implies that
the parties to the marriage are bound by a sacred bond in the presence of
God, which suggests that the parties are equally committed to the bond and
are equal partners. Since the marriage has a strong ecclesiastical
background morally 1t has to be served in full, thus inescapable. if celibacy
will not have a priority. It is this Christian marriage of England that has
over the years undergone criticisms leading to its modification now
contained in statutes referred to as the Marriage Ordinance or Law, which

has been extended to the English Colomes - Nigeria inclusive.
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The introduction of the English form of marriage into Nigeria was
dictated by the presence of European settlers and residents in the colony of
Lagos and Protectorates of Nigeria in order to make also available a legal
form of “Christian marniage” for those Nigerians whom on the grounds of
religion or “civilization” mught require it. This will be dealt with in a

greater detail under the history of English Marriage.

The most striking characteristics of a statutory marriage is its
insistence on monogamy. In fact legal effect 1s given to this principle in
two folds:-

1) by establishing the impediment of existing marriage under section 3 (1)
(a) of the Matrimonial Causes Act, 1970, now Cap 220, Laws of the
Federation of Nigeria 1990.

2) by declaring that any marriage which purports to be contracted in
disregard of section 35 of the Marriage Act of 1914, Now Cap 115 LFN
1990 and section 370 of the Criminal code Act will be null and void. i.e.
“existing marriage” and “bigamy” are prohibited as they negate the very

existence of a valid statutory marriage.

The result of such kind of full restriction on sexuality to one wife is
adultery in some cases and many husbands have over the years developed

ingenuity on how to evade the restriction and obtain a release from the
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marriage by resorting to other means like collusion, connivance, adultery,
etc in order to dissolve the marriage that naturally 1s difficult to severe. A
valid marriage in this area must comply to the already laid down

prohibitions in the Ordinance.

It is pertinent to demarcate the two distinct types of English
monogamous marriages. One is the “religious marriage” celebrated
according to Chnistian rite (for those professing Christiamty) which do not
themselves entail legal consequences. It 1s regarded in the eyes of the law
as a mere “church blessing” though subject to certain rules depending on
the type of denomination because 1t has no relevance or connection with the
Marriage Act, though certificate too is i1ssued but different from the one
issued under the Marriage Act, 1914 in Form E of the first schedule. A
minister of any given church is, however prohibited from solemnizing the
marnage, unless the registrars certificate 1s given to him and there 1s no
legal obligation on the nunister to marry persons who produce the
Register’s certificate under section 107 of the MCA 1970. Thus, the case of
Obvickwe V. Obickwe'® is an example of where a marriage was celebrated
at the Holy Ghost Church Enugu in 1961 to which the court said 1t was a

mere “church blessing” as it did not constitute marriage under the Act.
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Palmer J. said,

A good deal has been said about church marriage or

marriage under Roman Catholic law ... legally a

marriage in a church is either a marriage under the

Ordinance or 1t is nothing. In this case 1f the parties

had not been validly married under the Ordinance,

then either they are married under Native law and

custom or they are not married at all.

A statutory marniage recognized by the High Court would be deemed

valid if the marnage satisfies the requirements of the statute, which 1s, the

Marriage Ordinance, which only the Registrar of marriages can officiate

under the High Court of Justice.

2.6 DEFINITION OF MARRIAGE UNDER THE STATUTE.

The classical definition of marriage in English law 1s found in the
historical statement of Lord Penzance in the case of Hyde V Hyde"' where
he said,

[ conceive that marriage as understood in
Christendom, may... be defined as the voluntary
union of one man and one woman to the exclusion
of all others for life.
Two conditions are identifiable as emanating from this definition.
1. That it is contracted for life. This is the view taken by Western
European Roman Catholic Church. We later saw that it does not mean
that English marriage 1s really indissoluble. The gloss put on the dictum

of the court of Appeal in the case of Nzchimson V. Nachimson'’, that

the parties must intend to enter into the marriage for life, stands
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criticized as unsatisfactory facts. If it is so it means that under English
taw two people are not by any means capable of entering into a marnage
agreement for the sole purpose of bearing a legitimate child without
intending to live with each other, but to obtain a divorce by their consent
which could be by way of collusion or connivance. Therefore, the
statement of Lord Penzance regarding this issue should be that marnage
must last for life unless determined by a court decree and,

. That the marriage must be monogamous. This means that neither party
may enter into another valid marriage while the first union exists. The
Interpretation Act of 1964 of England provides that monogamous
marriage 1S ..... a marriage which is recognised by the law of the place
where 1t 1s contracted as a voluntary union of one man and one woman
to the exclusion of all others®.

The borrowed and corresponding law which governs the celebration

and incidents of monogamous marriage tn Nigerta are contained in the

Marriage Act of 1914'* and the Matrimonial Act of 1970, These will be

examined further in the next chapter.

2.7 DEFINITION OF MARRIAGE UNDER ISLAMIC LAW

In shanah (Islamic Law) marriage 1s known as NIKAH. The former

literally means “the entering of one thing into ancther” 1.e. marriage by

parties involved in the relationship. It also means marital copulation
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between spouses. While the other name HISAN generally means “fortress.”
YUSUF Al though not an authority in Islamic Law but as a scholar
succinctly explains that it is a “fortress of chastity” aganst illicit
sex/copulation.
In his translation of the Qur’an he said:
The Prophet (SAW) said, Marriage is my tradition,
whosoever runs away from 1t 1s not with me. Get
married and beget children. ¢

Thus, 1n shariah marriage 1s merely permissive not compulsory like
fasting and prayer 1.e. mubah. It is obligatory upon those who are able to
and capable of getting married with a high propensity for indulgence in
illicit sex for the purposes of procreation and preservation of dignity.
Therefore, marriage in Islam 1s only recommended and it 1s disapproved for
some one who 1s impotent. It is worth noting that shariah did not actually
prescribe a particular system of marriage, it could either be monogamous or
polygamous. It can also be endogamous (marriage with one’s kins and
relations hke cousins) or exogamous (marrtage from outside one’s group of
kins).

Marriage has been accepted as an institution in different cultures, but
1s marriage under shariah (Islamic Law) a difterent institution altogether
from the European one? Inspite of the differences, Islamic Law marriage is
a marriage, which 1s similar in concept as 1t exists in Western soctety. It

draws a clear distinction between marriage and any other loose or informal
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association between a man and woman e.g concubine-age. Also there are
distinctive features 1n it which are not to be found in the European marrage
which shall also be examined in the following two chapters. Both systems
of marriages legalises the union of man and woman giving rise to rights and
duties for the parties towards each other. Simnlarly, only the legal union
(marriage) makes the family and their children legal and legitimate. In
shanah, 1t 1s necessary that the child be legitimate only through marnage or

concubme-age, no more no less.

2.8 CONCLUSION:

A famuly 1s created through marriage between a man and a woman or
women since time immemonal but there 18 no record of a legal marmage
between a man and a man or between a woman and a woman which is
publicized in recent times by print and electromc media. Union of this kind
does not lead to biological children unless adopted.  Also the rights and
oblhigations of the persons who are not “spouses” is uncertain. This is a
“relationship” different from those under the church, statute and Islamic
Yaw marriages. It i1s doubtful as to whether this relationship can lay any
foundation for a family. It 1s also uncertain about the existence of rights
and duties for an orderly coexistence. Whereas marriages recognized by
the Laws are responsive to procreation for human continued existence

hiberal approach to marriage through the means of making 1t a contract.
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CHAPTER 3

CONTRACT TO MARRY UNDER THE STATUTE IN NIGERIA

3.0 INTRODUCTION.

This is the type of marriage that is recognized under the law of England
which was introduced to all former English colonies including Nigeria as
explained in chapter one. It started as a Church/Ecclestical type of marriage which
is basically monogamous in nature 1.e. a marriage between one man and one
woman to the exclusion of all others till death part the parties. This system of
marriage was bisetted with practical problems such as its being indissolubie which
made it necessary for review. One of the modifications made it disseluble under
certain statutory conditions, thereafter making 1t a statutory marriage.

Nigeria received the marriage law under The General Reception clause as part of
the laws of Nigeria which has been dealt with in chapter two.

Statutory marriage in Nigeria does not include marriage between man and
man. The content of this chapter 1s to restate the Laws particularly areas, which
are prone to legal difficulties, which will be the contribution in this chapter. The
topic focused on controversial issues such as age and rights of the parties in one

document which most traditional textbooks have failed to include.



3.1 DEFINITION OF CONTRACT OF MARRIAGE
UNDER THE STATUTE

For a better understanding of this chapter we would attempt a definition of
some of the key words that are contained therein, and shall therefore look at the
terms such as contract, marry and marniage under the statute.

A contract has been defined by professor Atiya as “...a promise or a set of
promises for the breach of which the law gives a remedy or the performances of

5]

which the law in some way recognises as a duty.” The verb’ to marry 15
concisely defined on page 763 in the Advance learners Dictionary as to “take as a
husband or wife” while a 'statute’ means “An Act of parliament, particularly a
public Act®™ .

The definition 1s necessary in order to know that a marriage takes place
following promises which consequently leads to rights and duties, The breach of
the promise would give rise to remedies.

Having defined the key words, the topic can thus be better defined as a
contractual promise between two persons, under an Act which has been enacted
by Parliament regulating the procedure for becoming husband and wife. As a
recap, more apt and concise definttion of marriage under statute has been proffered
by Lord Penzance in the case of Hyde V Hyde’. He said,

I concerve that marriage, understood in Christendom,
may..... be defined as a voluntary union for life of one man
and one woman to the exclusion of all others’.

From the above definition, one can deduce that marriage under the statute is

predominantly monogamous and for life- everything being equal.  Having seen
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the definition of marriage, we shall now proceed to examining some of the basic
attributes of a valid marriage contract.

There is the need to look at the prerequusites of a valid statutory marriage.
They are capacity to marry, essential elements such as age, consent, prohibited
degrees of consanguinity and affimty, single status and sanity. These are distinct
from the forms and ceremomes of marrage and they are determined by reference
to the lex domucile (i.e. place where the parties are domiciled)
There are also the formalities and ceremonies which are prescribed by the law of
place of residence of the parties. The formalities required are notice of marriage,
registrar’s certificate, special liscence, caveat, while the celebrations could take
place either at the registrars office or at a liscenced place of worship.
The chapter also looked at breach of promise to marry and 1ts legal consequence.
Furthermore, the matrimonial relief available to the parties are examined as well.

This chapter will now proceed to examine the above mentioned topics.

3.2 CAPACITY TO MARRY:

The parties intending to marry under the statute must possess the capacity to
marry. Capacity to marry is tied to certain factors such as single status, infancy

(age) and parental consent, which will be looked at below.



3.2.1 SINGLE STATUS

“Single Status™ is a prerequisite as well as an essential element for a valid
statutory marriage, Consequently the parties must be single persons m terms of
capacity. In the case of Wilson V Carnley’ the Court of Appeal laid the general
principle that a contract to marry to which one of the parties 1s already married is
contrary to public policy immoral and void.

In another case of Spier V Hunt,® the lady was of the knowledge that the man
was a married person when he promised to marry her. The court said their
agreement to marry was unenforceable as it was against publhic policy. In later
years the House of Lords in the case of Fender V St. John Midmay7
distinguished the above earlier two cases, from Wilson V Carnley in which the
defendant had obtained a decree misi in anticipation of a divorce before he
promised to marry the plaintiff lady. By a majority vote the House decided that the
contract was not void hence the plaintiff could recover damages for its breach
while 1t recognized that the marniage was subsisting even at the stage of decree
nisi. It also said that generally decree nis1 was a strong evidence, as there are few
cases in the expenience of the judges where such decree did not reach absolute.
Lastly, the House of Lords saw a distinction in the cases in the sense that in the
earlier two cases the spouses were still living together such that their promise to
marry was likely to impair the marriage and an encouragement to adultery. While
in Fender’s case, the couples were already living apart as there was very little of

the marriage.



The decision in this case leads one to question the extent to which Policy can be
extended to invalidate a marriage contract between married persons.

In deciding a matter of this sort, the relevant factor for consideration is the state of
the person’s knowledge arising from the moral turpitude of the agreement itself.
In conclusion, where the plaintiff had such knowledge of existing marnage at the
time of the promise the claim will not succeed because a vahid claim cannot be
made from a base cause — ex furpi causa non oritur actio. Whereas a plaintiff
who lacks knowledge of existing marriage status is not in pari dilictor with the

defendant, damages can be recovered.

3.2.2 LACK OF CAPACITY:

Previous marriages concluded under the Customary Law n England have
been invalidated by S. 33(1) of the Marriage Act of 1914, due to clash of legal
systems. The general rule of domicile becomes applicable 1.e. Nigenan Law, since
England did not recognise the polygamous marriage under which the parties have
no capacity to contract a polygamous marriage celebrated abroad such as in the
case of Oshodi V Oshodi.® The respondent earlier on contracted a valid marriage
in 1954 with Sikiratu under Islamic Law. In 1955 the respondent and petitioner
became marned under Yoruba Customary Law with another woman, now the
petitioner. The petitioner knew of the respondent’s marriage of 1954, and actually
the three lived together before the petitioner and respondent travelled to England.

In 1956 they went through English form of marnage. The Court said if the 1956
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Marriage was concluded in Nigeria a caveat would have successfully been lodged
as there was an existing marriage and on the validity of English marriage the Court
said that since the respondent has not renounced his religion as a Mushm, the
1954, marriage was still subsisting and the English Marriage a nullity. as in the
case of Asiata V Goncallo” Section 35 of the Marriage Act invalidates a
Customary Law Marriage, which follows a statutory marriage in Nigeria. In
Onwudinjoh V Onwudinjoh," Jeremiah married Agnes in 1926 under the Act and
purported to Marry one Chinelo under native law and custom while Agnes was
alive. The court held that by virtue of section 35, the customary law marriage was
null and void. If the monogamous marrage was celebrated abroad on
principle it should invalidate a subsequent customary law marriage. Asiata V
Goncallo case stated a different view but 1t has been correctly stated that this
decision should be limited to its special facts. The facts areas follows:-

A yoruba was taken to Brazil as a slave where he married Selia an African
freed slave, first under Islamic Law and then in the Church. They had two
daughters. He returned to Lagos with Selia where he married Asiatu under Islamic
Law and begot one child — Asiatu the plaintiff in this case. The Divisional court
held the Christian marriage contracted abroad valid while the second invalid. On
appeal the full court held that the Christian marriage was “merely one as to form as
such Alli Elese’s marriage to Asiatu was valid to entitle her child to share in the

distribution of Alli’s estate.
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3.2.3 INFANCY

Infants have no legal capacity to enter into any kind of contract both at
Common Law and Statute Law unless they become of age or the contract was to
do with goods of necessaries. The age of capacity to enter into contract was
twenty one years at Common Law while the English Family Law Reform Act of
1969 has reduced 1t to eighteen.

Even under Section 2 of the English Infants Relief Act of 1874 which was of
general application in Nigeria did not give accord to any promise made by an
infant who was not of age legal significance after attaining full age. It provides
that:

No action shall be brought whereby to charge any person

upon any promse made after full age to pay debt contracted

during infancy, or upon any ratification made after full age

of any promise or contract during infancy, whether there

shall be or shall not be any new consideratton for such

promise or ratification after full age.
In the case of Coxhead V Mallis,"' the parties were engaged when the defendant
was an infant but continued the relationship when he (the defendant) came of age
on the same terms as before. The defendant later broke off the engagement. The
plaintiff’s action failed on the ground that the defendant’s action was no more than
a plaintiffs mere ratification of the earlier promise he made. While in the case of
Ditchman V Worrall'> which was similar to the above case of Coxhead, except

that afier the defendant’s twenty first birthday, the plaintiff fixed a date for their

wedding at the request of the defendant, which he (the defendant) approved. He
- 87



however failed to marry her. She brought an action for breach of promise to
marry. The court held that the defendant’s conduct could be interpreted to mean a

fresh promise to marry, hence the plaintiff could recover.

3.2.4 PARENTAL CONSENT

The 1ssue here is whether the parties to an intending statutory marriage need
the consent of their parents if they are of age in order to have the necessary
capacity to marry. This issue arose in the case of Ughoma V Morak> in which
two Ibos agreed to marry when they were infants, When they became adult, they
repeated the promise as a new agreement. The plaintiff sued the defendant for
breaching the promise to marry on the ground that an Ibo woman does not
customarily have the capacity to contract herself out for marriage without her
parental consent. It was also argued that there was no consideration given for the
promise due to lack of consent and therefore that no action could lie for the breach
of the promise. Hence in that case Waddington, J. did not accept such argument
in the following statement which he made:

It cannot possibly be argued that where the parties are of
age the withholding of consent by their parents 1s a bar to
them contracting a Chnstian marnage. Parties can
undoubtedly contract a valid marrtage under the Marriage
Ordinance without their parent’s consents if they are of
age. It cannot therefore be a defense to this action to say
that plaintiff lacked the necessary capacity to make a vahd
promise to marry the defendant uniess her parents
consented to him.

Simply put, capacity to marry is the ability to legally enter into a contract of

marriage. The notion of capacity to marry in family law entails two different
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things. There is what is regarded as "essentials’ (as distinct from the forms and
ceremonies) of marriage. In many countries including Nigena, the courts act on
the principle that, the forms and ceremonies of marrage s prescribed by the lex
loci (place of residence of the -parties) while the “essentials’ are determined by
reference to the lex domicile (place where parties are domiciled) or to the national
law of a party. The Nigerian Statute has further made the celebration of marriages
a purely civil function while leaving it open to the parties to observe any religious
ceremony they thmk fit.

[t 1s important to note that the celebration of monogamous marriage is
regulated in Nigeria by the Marnage Act of 1914 now cap 220 LFN, 1990. Such
marriage, which is analogous to statutory marriage, 1s our focus m this study.

It i1s now necessary to go ahead and examine the essential ingredients, and
the formalities of marriage.

As a contract, marriage creates and imposes mutual rights on the parties
thereto, but 1t 15 quite different from a commercial contract, consequently it is sui-
generis 1n many respects - especially with regard to capacity and termination. A
contract of marriage is different from a commercial contract because it creates
status 1.e. “the condition of belonging to a particular class of persons (1.e., marned
person) to whom the law assigns certain peculiar legal capacities or incapacities.”

Also unlike a commercial contract, which cannot affect the legal position of
anyone, who 1s not a party to it, Marriage affect the rights and duties of third
persons. Thus a husband has an action against any one depriving him of his wife’s

consorttum, and it 1s not opened to the tortfeasor to argue that the marriage is
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intaglio’s acts. (i.e. transaction between others does not prejudice a person who
was not a party to 1t.)

From Lord Penzance's definition of Marnage cited in this chapter, three
conditions presents themselves for a valid statutory marrtage. First, it must have
been a voluntary act of both parties. The implication here is that if consent was
sought by force, misrepresentation or undue influence, the marriage will be
vitiated.  Secondly, it must be between a man and a woman 1.e. monogamous
marriage. The definition did not say between a man and more than one wife. So
polygamy is completely ruled out. Another aspect of this is that a marrtage must
be between one man and one wife not between a man and a man or a woman and a
woman.

Thirdly, the marriage must be for life. This does not insinuate that a marriage
cannot be dissolved. It simply means that at least the parties must intend the
relationship to continue t1ll death departs them.

3.3.0 ESSENTIAL ELEMENTS OF A VALID MARRIAGE:

As it has already been noted the essential elements of marriage 1s governed
by the lex loci. The essentials’ include the age of the parties, consent, prohibited
degree of consanguinity and affinity, single status and finally, sanity or state of

mind of the parties.

3.3.1 AGE:

The age requirements to enter into a valid marriage agreement vary in tume

and space. It has been said that where Africans have the option of contracting a
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statutory marriage in accordance with general law of their terntory, they are
normally subjected to the ordinary requirement of that law respecting the age of
marriage. It is however, sad to note that, the Nigerian Marriage Act is still silent
on this issue. In fact before the coming of the Matrimomal Causes Act (MCA) in
March 1970, some scholars were of the view that the lacunae in the Act be filled
by having recourse to the law and practice for the time being in England. If this
view point was accepted, then the English 16 years age of marriage prescribed by
the Marriage Act of 1949 would be applicable in Nigeria. This argument was
debunked since the introduction of the 1970 Act, which categorically backed the
application of English laws in Nigerta.

Section 3 (1) (e) of that same Act went ahead to render void a marriage
where either of the parties 1s not of “marnageable age”. To fill this gap, the High
Court of Enugu had to make use of the Australian Marriage Act of 1961 (No. 12)
to dispose of the case of Agn V Agu"* as void. In this case, reference was made to
section 11 of the Australian Act which defined marriageable age as 18 years for
the male and 16 years for the female. In some African countries namely (Nigeria,
and Gambia)'"®, marriageable age is when the parties have attained puberty.

The Nigeria Act 1s also silent as to whether the defect in a void marriage
could be rectified by ratification of the marriage after the party in question have

attained the statutory age, as it is the case in South Africa."®



3.3.2 CONSENT:

Though this has been partly discussed under the heading capacity, 1t will
now be looked at as an essential element. Another prerequisite of a valid marriage
is that of a voluntary consent of the parties if they are of age or that they have
obtatned consent of their parents if they are not. The absence of such a consent, or
the granting of it under duress or misrepresentation will vitiate the agreement'”.

Parental consent must be sought and obtained in writing if the parties are
below the ages of marnage. The father’s consent is very material, but if he is
dead or of unsound mind or absent from Nigeria, the mother can give the consent.
Where she cannot give the consent for reasons like that of the father’s absence,
then the guardian of the minor can give the required consent '*,

In the absence of a parent or guardian consenting to the marnage, then the
person in the office of the grade of Assistant Secretary in the Civil Service
authonized to give it may affix his mark to the document at the presence of a (a)
Governor (b) A Judge of a High Court of the Federal Capital Territory, Abuja, or
any officer of or above the grade of Assistant secretary, or a person of similar
status *

As already noted, parental consent under section 8 of the Marriage Act 15
only necessary when the parties are not of age, when they attain the marriageable
age, they will no longer be subject to such necessity 1.e. they will be deemed to
have attained the age of majority with full independent capacity to enter into a

marriage with their consent.
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It should be borne in mind that there is 2 marked conflict between statutory
law and African customary law. The latter seems in general to regard women
(whether single, married, widowed, or divorced) as subject to perpetual minority.
However, this African customary law subsfratum is gradually facing out since the
statute allows women to enter into a statutory marnage regardless of the wishes of
her parents or guardians if she 1s of age.

The effect of failure to comply with the Jaw as to parental consent will not
invalidate the marriage, the marriage will only be voidable a defect which could
be cured by either seeking the consent or by lapse of time 1.e. when they come of

age.

3.3.3 PROHIBITED DEGREES OF CONSANGUINITY AND AFFINITY:

Most if not all eivilized and primitive states prolubit and regard marriages
based on consanguinity and affinity as incestuous. The general rule in Nigeria ts
that the parties to a statutory marnage must not be related within the prohibited
degrees of consanguinity and affinity.*® Consanguinity is a relationship that may
arise from blood relationship while affimty is that which may arise by dint of
marriage. In the former, the prolubition 1s based principally on moral and eugenic
grounds. Infact, most people view the idea of sexual intercourse {and therefore
marriage) between, say father and daughter or brother and sister with abhorrence.*'
At the same time also, the more closely related the parties are the greater will be

the risk of their chuldren inheriting undesirable genetic characteristics. With regard

to affinity, prohibition was regionally predicated on the theological concept that
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husband and wife were one flesh so marriage with one’s sister-in-law was as
incestuous as marriage with one owns sister,”

This later view, it is said, commands very little support today, so justification must
be sought on social and moral grounds.?’

In Nigeria before 1970, the Marriage Act, of 1914 section 33 (1) prescribed
the prohibited degrees of consanguimty and affinity. Now it is governed by
sections 3 and 4 of the MCA 1990. Under this latter statute, a marriage is
prohibited if the woman is, or has been the man’s ancestress, descendant, sister,
father’s stster, mother’s sister, brother’s daughter, and sister’s daughter. On the
ground of affinity marriage is also prohibited between a man and his wife’s
mother, wife’s grandmother, wife’s daughter, father’s wife. The reverse position
applies to the man. The law is very categorical on this 1ssue and it 1s immaterial
whether the relationship 1s of the whole blood or half biood, or whether 1t is traced

through, or to any person of an illegitimate birth.**

The law however, provide for exception to the general rule in section 4 of
the MCA 1990 which enable two persons within the prolbited degrees of affimty
who desire to marry each other to apply in writing to a High Court judge for
permission to do so. If the judge i1s satisfied that the circumstances of the
particular case are so exceptional as to justify the granting of the permussion

sought for he can grant the application.”
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The statute 1s silent on what will tantamount to an exceptional
circumstance. It 1s submitted that it must be circumstances that has gone beyond
the ordinary as to be sufficiently serious to permit the celebration of a marriage
which otherwise would be void.*®  An example of such a case may be where
parties who come from the same village live together in a town without knowing
the relationship between them, and beget a child. If such a party marry in
pursuance of a permission granted by the High Court Judge, their marriage will
nonetheless be valid notwithstanding the prohibited degree of affinity®’. The High
Court’s Judge junsdiction in such matter 1s, however, subject to the President’s
consent™ before the application could be granted.

This exception seems not to cover a marriage where the parties are related
by blood. Where the parties are related by blood and not by marnage, the

marriage cannot be permitted even if they have already begotten a child.

3.3.4 SINGLE STATUS:

As has already been noted, marnage under the 1990 Act is essentially
monogamous by nature - a union of one man and one woman to the exclusion of
others for hfe. Thus section 3(1)}(a) renders a marriage void if either of the parties
1s, at the time of the marriage already married to some other person. The parties
involved 1n such a marriage will be held criminally hable in addition to the 5 years
imprisonment term prescribed by section 39 of the MCA. The criminal lLability
arises by virtue of section 370 of the criminal code Act, cap 42 which provides

that:
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Any person who having a husband or wife lhiving,
marries in any case in which such marriage 1s void by
reason of its taking place during the lLife of such
husband or wife 1s guilty of a felony ...

Therefore a party to a subsisting customary marriage has no capacity to
contract a statutory marriage with a third party.”” However the same parties to the
customary law marriage may contract a subsequent and valid statutory marriage.*’
In fact, the decision of Reed J. in the Northern Nigerian case of R. V. Princewill!
is held to have expressly stated the intention of the Act. In that case, the learned
Judge held that a person who being a party to a subsisting potentially polygamous
marrtage, who went through a monogamous marriage ceremony with a third party
cannot be convicted. The court 15 held to be wrong because even before the
commencement of the Act, Section 33 (1) of the Marriage Act 1914 had declared
such a purported statutory marriage void.

In the Princewll’s case the defendant was married under the Statute, then went
through another marriage (customary) while the first one was subsisting.

Princewill was charged with bigamy. It was argued for him that the second
marriage was not a “marriage” under the Marriage Ordinance to make him liable

for bigamy, the court consequently decided that the word “marries in Section 6 of

the Criminal Code Act does not amount to a valid marriage.

3.3.5 SANITY:

Another element of capacity i1s whether the parties to a statutory marriage

are sane. The parties must be mentally capable of understanding the nature of the
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marriage contract under sections 3 (1) (d) (i) and 5 (1) (b) of the MCA 1990. If

one of the parties is insane the marriage will be void abinitio.*

3.4.0 FORMALITIES TOWARDS MARRIAGE UNDER THE

MARRIAGE ACT 1990, CAP 218

As has already been stated, histonically marriage according to European
Law (statute) meant Christian marriage. This Christian element regulated not only
the essenhials of marriage but also the mode of celebration. In modern times
however, there has been secular incursions exemplified by the extension of state
control over the celebration of marriages. These incursions notwithstanding, there
are provisions in Nigeria for both the celebration of civil and Christian nites
marriages. The requirements of the celebration of marriage are contained in the
Marriage Act, which are the lex celebrations here in Nigeria. Contained from
section 7 to 29 of the Act.

We shall now examine the various steps that are required for the celebration
of a valid statutory marnage. These steps are in turn divided into two - the

preliminaries and the actual.

3.4.1 THE PRELIMINARIES OF MARRIAGE:

These are contained 1n sections 7 to 17 of the Act and formed the background
preparations or what is supposed to be done before the actual celebration of the

marriage in civil Registry or in the Church.
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3.4.2 Notice of Marriage: (section 7)

Parties itending to marry must as the first step under the Act, complete and
sign a notice of marriage form™. This form may be filled by either of the two
parties. The form which ts given free by the registrar is completed and lodged
with the registrar in whose district the marnage 1s intended to be celebrated. After
having entered the details in the Marriage Notice Book the registrar will thereafter
display the same on the public notice board for three months. Members of public

are given free access to the Marriage Notice Book. The notice gives any one the

oppertunity to raise an objection, if any, to the intended marriage.

3.4.3 Registrar’s Certificate. (section 11)

Ths is a certificate 1ssued by the registrar to the parties after 21 days and up
to three months from the date of the notice. This 1s done after the applicant has
paid the prescribed fees and the registrar is satisfied by means of an affidavit that:
a) one of the parties has been resident within the district in which the marriage is
intended to be celebrated for at least 15 days preceding the granting of the
certificate.

b) each of the parties to the intended marriage, if not a widow or widower, is 21
years old or, where he or she 1s under that age, the requisite consent has been

obtained in writing and attached to the affidavit.
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¢) there is no impediment of kindred or affinity or any other lawful hindrance to
the marnage, and

d) Neither of the parties to the intended marriage is married by customary law to
any person other than the person with whom such marriage 1s proposed to be
contracted

The sworn affidavit may either be made before a registrar, an administrative
officer or a recognized religious minister. The law lays down certain basic things
that must be made known to the applicant. The applicant 1s required to be told
what the prohibited degrees of consanguinity and affimty are, and the penalty
imposed on bigamy. After this, the registrar or who ever must sign a declaration to
the effect that he has discharged the required statutory duty of explaining to the
applicant and that the latter appeared to fully understood it. Failure to discharge
this duty is punishable with imprisonment for up to two years.”

After all these have been done, the marriage must be celebrated within three
months of the date of the notice or else, all the proceedings and declarations, that
have already been made will be void. A fresh additional three months and all the
above procedures must be taken all over again before the marriage can be valid in
the eyes of the law.*® Note should be taken of the fact that this certificate is only

evident of the marriage but does not replace the marriage celebration,”’

3.4.4 SPECIAL LICENSE.

Special license 1s 1ssued by a governor of a state in a case where the notice of
marriage and the registrar’s certificates are to be circumvented. 1t is granted in

cases where the parties cannot wait for the prescribed period of 21 days after
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lodging a notice with the registrar e.g. where a public personality wants to contract
a marriage quietly, or an Army Officer going back to duty. If the governor is
satisfied by an affidavit that there are no lawful impediments and that the
necessary consent had been sought and obtained, he can grant the special hicense.

This special license will warrant the marriage celebration to go ahead either by a

registrar or a recognized munister of a religious body which ever the parties prefer.

345 CAVEAT: (SECTION 14)

A Caveat for this purpose 1s a waring, usually in the form of an entry in a
register intended to prevent the registrar of Marmage from 1ssuing the Certificate of
Marriage to the parties giving notice to the their intended marriage.

The purpose of a caveat 1s to stop the registrar from issuing a marriage
certificate. The reasons for the entering of a caveat may range from lack of
consent, to charges of subsisting marriage. The caveat is entered by writing the
word “Forbidden™ opposite the entry of the notice in the Marriage Notice Book.
The name and address of the caveator must also be written stating clearly the
reasons alleged for prohibiting the 1ssuing of the certificate. The registrar can only
1ssue the certificate if the caveat is removed. Where the caveator is an illiterate,
the caveat shall be entered on his behalf in the Marriage Notice Book by the
registrar in the verbal notice of such a person. When a caveat is entered against
any marriage, the Act enjoins the registrar to refer the matter to a Judge of a High

Court of a state under section 15, who 1s empowered to summon the parties for a
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summary disposal of the issue.  If the Judge 1s satisfied that the actton of the
person for opposing the granting of the certificate 1s baseless and frivolous, he may
remove the caveat by simply canceling the words “Forbidden” in the Marriage
Notice Book, and write below the words “Canceled by” rider of the High Court
and sign s name. The registrar can then issue the certificate as if no caveat had
been entered.”” It has been held in the case of Olikagbue V. Olikagbue,” that a
caveat entered of an alleged engagement betrothal will not be enough to stop the
granting of marnage certificate. However 1n this case, the caveatrix, Victoria
Olikagbua entered a caveat agamst a proposed marriage between Christopher
Olikagbua and a woman, Anthony E. Oghobanghase on the grounds that she is
marned to Christopher in accordance to the customary law of the Owariealubor
people. The respondent had paid the customary law dowry and she was later ‘led
home’ as his wife, and they had six children. After that the respondent deserted
her and arranged to marry the correspondent. Idigbe, C .J. in disposing of the case,
held that a valid customary - law marriage was subsisting between the petitioner
and the respondent. The respondent was therefore barred from marrying the lady
n questton.

The above case could, however, be contrasted with that of Beckley V
Abiodun' In this latter case, the respondent Beckley a Lagosian had become
engaged to Miss Alade of Lagos when he was in Lagos before moving over to Jos.
While m Jos, he requested his father to effect the payment of the dowry and
celebration of the ‘Idoma’ ceremony 1n accordance with their cultural rites, After

all was set and done, Miss Alade was still ltving with her own parents in Lagos.
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While in Jos, Beckley met Miss Abiodun and they agreed to get marnied. A caveat
was however entered by Beckley’s father on the ground that under Yoruba
tradition the rites he had already performed was tantamount to a valid customary -
law marriage, which precluded a second marriage to Miss Abiodun. The Court
held that:

The performance of the Idoma ceremony without a

subsequent taking of the girl to the intended husband’s house

did not effect a marriage by Yoruba (Lagos) law and custom

so as to preclude the mtended husband from making a

marriage with another person under the provision of the
Marriage Ordinance.

3.4.6 CELEBRATION OF MARRIAGE (SECTION 21-29)

After the 1ssuing of either the registrar’s certificate or the special license the
parties intending to get married may choose one of two ways for the celebration.

This 1s either in a recognized place of worship (Church) or in the registrar’s office.

3.4.7 MARRIAGE IN A LICENCED PLACE OF WORSHIP (SECTION 21)

Before a marriage could be celebrated in a place of worship, the place must
have been authorised by the governor of the state by virtue of the powers conferred
on him by the Marriage Act. He 1s to publish in the State Gazette that a licensee
authorising marriages to be celebrated had either been issued or revoked in such a
place.*' In celebrating the marriage, section 21 requires the church to conduct it in
accordance with the rites or usages observed in such a church and it must be done

in open doors between: 8 am. and 6 p.m. in the presence of at least two witnesses
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besides the officiating priest. The priest must also be a recognized mimster of
religion of the church otherwise the marriage will be void *

Upon the deliverance of the marriage certificate or the special licence the
priest goes ahead with the celebration after he must have satisfied himself that to
the best of his knowledge there is no impediments to such a marriage. Despite this
the Marriage Act makes no provision for the publication of banns. But most
churches in Nigeria in order to be sure that there are no impediments to a marriage
insist on the publication of banns before the parties could be wedded in holy
matrimony 1n their churches. A banns of Marnage 1s a proclamation of an
intended marriage between the persons named.

It may be of interest to ascertain at what moment in time during the church
proceedings did the marriage become a defecate contract. Marriages in churches
are said to be a mamage per verb de present 1.e. a declaration that you are taking
the other as husband or wife before an ordained priest in the presence of witnesses.
This reciprocal taking of the other as husband or wife 1s thus the essentials in such
a celebration in the eyes of the law. The subsequent giving of the wedding ring,
joining of hand and publication are symbolisms, of a marriage that had already
taken place by the consent of the parties.* Immediately afier the celebration, the
officiating mimster is required to complete the marnage certificate in duplicate.
He must sign and enter the names of the parties, the date and place of birth of the
parties and finally the names of the witnesses on the counterfoil of the witnesses.*’
The duplicate copies are also signed by the religious minuster, the parties and two,

or more witnesses to the marriage. One of the copies is given to the parties while
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the other one 1s transmitted within seven days to the registrar of the district 1in
which the marriage took place. The registrar’s copy is filed in a file kept specially

for it.*

3.4.8 MARRIAGE IN THE REGISTRAR’S OFFICE: (SECTION 27)

As an altemative to the above, parties who had obtained a registrar’s
certificate or a special license may celebrate or contract the marriage before a
marriage registrar in his office in the presence of two witnesses. The marriage
must also be concluded in open doors between 10 am. and 4 p.m.*’ In celebrating
the marriage, the registrar is required to ask the parties the following questions.
“Do I understand that you AB and you C.D. come here for the purpose of
becoming husband and wife?” If the answer is in the affirmative, he is enjoined to
explain the character of the proposed marriage to them, emphasizing that such a
celebration 1s very valid without the need for any other civil or religious rites, that
the marriage cannot be dissolved during the life time of the parties save by a
decree of a court of competent jurisdiction, and finally that 1t 1s an offence of
bigamy for any of the parties to contract another marriage during the subsistence

of the marriage.

The registrar like the religious munister, completes the marriage certificate
in duplicate and the parties and their witnesses sign it. One of the copies is given
to the married couple while the other 1s filed in the registrar’s office. Note should

be taken of the reference of this type of marriage as a ‘court marrage’. This
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terminology 1s a misnomer as there 1s nothing as ‘a court marriage’. Another type
of celebration aside the traditional two which have just been discussed above and
which are also recognized, by the Act are “marriage under special license” and
“marriage in Nigerian Diplomatic Missions”. The former as the name implies 1s a
special license authorizing the parties to have their marriage celebrated at a place
other than a licensed place of worship or the office of a registrar of marniages.
Despite this, the marriage must still be celebrated by either a mimister of a
recognised church or a registrar as if it were 1n the licenced place of worship or the
office of the registrar respectively ™

The latter-marriage in Nigerian Diplomatic Missions is a celebration done
by virtue of the Marriage Act (Amendment Decree 1971).*> The Act provides for
a valid celebration of marriage in Nigerian Diplomatic or consular mission office
by an officer of the rank of secretary or above. Such marriages have the same
legal effect as those contracted before a marnage registrar in Nigeria, but it is

essential that one of the parties of the marriage be a Nigerian citizen.

3.5.0 LACK OF FORM

Formalities laid down in the Marriage Act must be complied with. The
effect of non-compliance 1s stated 1n S. 32(2) as follows:

The marriage shall be null and void if both parties knowingly and
willfully acquiesced celebrations in any:

a. Place other than the office of Registrars of Marriage or a licenced
placed of worship or;

b. Under a false name or names or;
105



¢. Without the Registrar’s Certificate of Notice or Licence under S. 13
OF,

d. By a person not being a recognised Minister or some registered
denomination or registrar of marriages.

But S. 32(2) says no marriage shall after celebration be deemed invalid by
reason that any provision of the Act than the foregoing has not been complied
with. Non-compliance with the above per se does not invalidate the marriage.

Knowledge of both parties in the defect has been made a prior condition.

In the case of Akuwuidike V Akuwuidike®™ The parties were married in 1958
at St. Mary’s Church Port-Harcourt presided over by a Roman Catholic Priest and
two other witnesses. Notice of marriage was not given as required under the
marriage Act and the Registrar’s Certificate was not issued to the parties. Later
the wife petitioned for divorce. The judge found out that the petitioner had no
knowledge of the legal requirement of a valid marriage under the Act, therefore
she did not willfully and knowingly acquiesced in any irregularity intended by her
husband and the officiating minister. The Court therefore held the marriage vahd.

In Obickwe V Obiekwe (1963)°” the parties were married at the Holy Ghost
Roman Catholic Church Enugu in 1961. Notice of the Statutory Marriage was
given but the Registrar’s Certificate was not obtained. In her action for judicial
separation the respondent alleged that there was no marriage as there was no
certificate from the Registrar, She did not know the necessary formalities for a

valid marriage under the Act, because of which she did not knowingly and
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willfully, acquiesced in the celebration of the marriage. The Judge said “willfully”
means a deliberate act or intentions. However the judge said both parties are
guiity of celebrating the marnage in spite of the known defect.
In Anyaeghunam V Anpaegbunam’ the facts showed that there was a Church
Solemnization of the marriage purported to be concluded under the Act claimed by
a party who was not able to provide a certificate of marriage signed by the
officiating priest. The marriage was not in the form described by the Act. The
wife did not give evidence or call witnesses but tendered a photograph showing the
parties signing in the registrar’s office. The marriage was declared void for failure
to obtain the registrar’s certificate.

Also marriages that are not solemnized in a liscened place of worship and
by a proper minister, such marriages in principle should be void irrespective of

intention of the parties.

3.6.0 BREACH OF PROMISE TO MARRY

A breach occurs when one of the parties to the agreement fails or refuses to
honour his’her obhgation. For an injured party succeeds under this case he/she
must first of all prove that there existed a promise of marriage under the Act, even

damages may be recovered.
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....Unless his or her testimony is corroborated by some other
material evidence in support of such promise. The fact that
the defendants did not answer letters affirming that he had
promused to marry the plaintiff 1s not such corroboration.
(sic)”
There is no hard and fast rule as to what will amount to material evidence. It has
been submitted that it is a question of law for the court to decide. A breach of promise
to marry may either be a non-performance of an obligatton or it may be

anticipated, These two facts of breach of contract to marry would be discussed

below,

3.6.1 NON-PERFORMANCE

A breach of non-performance occurs when one of the parties to the
agreement fails to perform an agreed obligation. Thus when one party fails to turn
up for the marnage on a fixed date and place with no justification, a breach is said
to have occurred, if no date is fixed, the law, however, presumes that the marriage
should be done within a reasonable time, so if one part is unreasonably delaying
the marriage a breach of the agreement would be inferred by a court.

An instance of non-performance is in the case of Martins V. Adenugba™.
In this case, the defendant in September 1942 informed the parents about his fiancé
that he was through with all the preliminaries so the plaintiff’s marriage could be
celebrated on the 17 of September. On that date, the defendant went into the
registry alone leaving the plamtiff outside. In a little while he came out and
informed the plaintiff and her relations that they were already married. The parties

then proceeded to St. Peters Church Lagos for the divine biessing. The plaintiff
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who believed that a valid statutory marriage had been contracted, lived with the
“husband” for three years and later abandoned him because of his cruel behaviour
towards her. On enquiry she discovered to her greatest dismay that no valid
marriage had actually been contracted. She instituted an action for a breach of
promise to marry. Brooke acting C. J. ruled in her favour, holding that the
Plantiff was entitled to recover damages as the cause of action was very proper.

It has, however been held in the case of Aivede V Norman Williams™ that
where promises were made subject to a condition precedent, there can be no
breach prior to the fulfillment of the said condition. In this case, the parties who
were studying 1n England and Ireland respectively agreed to marry. But the
defendant’s pronuse was subject to his father’s consent. The father’s consent was
sought, but he refused to grant 1t for various undisclosed family reasons. The
defendant later marnied another woman and was sued by the plaintiff for a breach
of his promise to marry her. Coker J. (as he then was) who found as a fact that
there was a condition precedent to the defendant’s promise, held that:

Where the promise is only to be carried into effect on or after
the happening of a certain contingency that contingency must
happen before the promise becomes actionable.  The
promisee is however, entitled to sue as on the breach of an
executory contract where the promisor does any act whereby
he would be incapable of performing the contract if and when

the agreed contingency arrives.”

As the necessary consent was not received in this case, the plaintiff’s suit fell to

the ground.
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3.6.2 ANTICIPATORY BREACH

This type of breach may occur when one of the parties to a promise to
marry out rightly repudiate her/lus obligation or by such conduct as may put him
out in performing his obligation,53 In the first case a party to the contract may
announce his intention not to perform well before the contractual date of
performance. The other party may either treat it as a wrongful termination of the
agreement or he/she mught treat it as inoperative termination and wait until the
actual date of performance has elapsed. In the case of Frost V Knight,” the
plaintiff promised to marry the defendant after the death of his (defendant’s)
father. He later announced his intention of not fulfilling lus promise while the
father was still alive. The defendant without waiting for the condition precedent to
occur sued for an action of breach of premise to marry her. It was held that she was
entitled to recover damages for plaintiff’s anticipatory breach of their contract.

The other aspect of anticipatory breach may occur where one party to the
agreement by his own act puts it out of his power to perform his obligation. An
example of such a case is where a party to a contract of marriage married another
person. The case of Uso ¥ Iketubosin® is very instructive here. The defendant in
this case who had promised to marry the plaintiff in 1947, went ahead to marry
another woman 1n 1957 1 breach of the former agreement. Irwin, J. held that the

defendant’s act constituted a breach for which damages must be exacted.
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3.7.0 MATRIMONIAL RELIEF BASED ON STATUTORY MARRIAGE:

Matrimonial relief in the case of monogamous marriage was governed by
English Law until 1970 when the Matrimonial Causes Act (MCA) replaced 1t with
a complete code. Before 1970 by virtue of the State Federal Jurisdiction Court
1958, the High Court was vested with jurisdiction over matrimonial causes to be
exercised in conformity with the laws and practice for the time being in enforce in
England. Under this provision, the English Matrimonial Causes Act 1937 and
MCD 1965 were applied in the Nigerian Courts. Substantial changes in English
Law were introduced by the Divorce Law 1969. But before this Act became part
of Nigerian Law, the MCD was enacted in 1970, The Act took its inspiration more
from the Australian Matrimonial Causes Act, 1959.

One of the criticisms made of the 1970 Act now of 1990 is that it was not
preceded by discussion which aiso could have brought out relevant local facts on
customs, and practice, the view of acknowledgeable people and evaluation of the
existing law. The new law, which apparently does not take into account these
matters, is likely to be as the old law.

These relieves available under the MCD 1990 are hsted below as explained
there under.

1. Only the Court can grant relief.

2. The obtaining of relief 1s more formalized.

3. There is a greater variety in kinds of relief, which are available.
4. The Law 1s more certain

5. Reconciliation of parties has been given special emphasis.
11



3.7.1 RELIEF CAN BE GRANTED ONLY BY THE COURT (SECTION 1)

The High Court has exclusive jurisdiction over a statutory marriage. Under
the Common Law before a court exercises matrimonial junsdiction the petitioner
must be satisfied that the Court has jurisdiction either on the bases of domicile or
in some cases residence. This Common Law rule applied in Nigeria until the
Federal Constitution, which posed the problem, as to whether domicile for this

purpose meant a Nigerian domicile 1.¢. Federal regional or State domicile.

Section 2 of the MCD requires the High Court to exercise matrimonial
Jurisdiction on the basis of a Nigenan domicile. S$.2 (3) has resolved the
controversy whether in addition declaring that a person domiciled in any State 1s
domiciled 1n Nigena for the purposes of the Act requires state domicile. This
makes 1t possible for the petitioner to seek the Court at will and also for the
respondent to cross-petition in another site. But S.9 (3) together with S.3 has taken
care of this situation by enabling the Court where an action has been instituted, to
stay the case and or transfer it to another high court if this is in the interests of
justice. Since a wife acquires her husband’s domicile automatically after marriage,
unless the husband 1s domiciled in Nigeria at the time of the petition, the wife
could not obtain relief from any court in Nigena. This caused particular hardship

to the deserted wife when she was in Nigeria. On the issue of domicile, following
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English Law an exception has been taken to the general rule that only domicile at
the time of institution gave jurisdiction to the Court to grant relief.

If the petitioner is a deserted wife and if immediately before marriage or the
desertion, she was domiciled in Nigeria or if she has been residing for 3 years in

Nigeria the Court has jurisdiction to hear her petition under S.7.

3.7.2 OBTAINING RELIEF IS MUCH MORE FORMALISED.

Divorce proceedings take the course of a normal civil action. Previously
State Court Federal Jurisdiction Act and the Matrimonial Causes Rules made the
practice and procedure of England applicable. The MCA 1990 has repealed this
provision and authorized the Chief Justice to make procedural rules for a divorce
action under section 112 (1). This was apparently not been done and the oid

English rules continue to apply as a transition under S. 112(4).

373 AVAILABILITY OF GREATER VARIETY OF RELIEF
3.7.3.1 ACTION FOR RESTITUTION OF CONJUGAL RIGHTS

This can be resorted to by a spouse when the other spouse refuses to cohabit
with him or her without just cause or excuse under S. 47 MCD. The Court will
make an order for the deserter td resume cohabitation only if satisfied that the

petitioner 1s sincere 1n deserving restoration of conjugal rnights under S.45.



3.7.3.2 TERMINATION OF MARRIAGE

Termination of Marriage from the date of the decree for divorce up to the
point of time all the consequences of a valid marriage will follow, but the decree
puts an end to the marriage for all purposes and reverts the parties to their former
position of an unmarried person n relation to each other. They have no right and
obligations other than those specified in a divorce decree. Since divorce goes
counter to indissolubility of marriage in Christianity it ¢reates a change of status,
making 1t difficult to obtan a divorce and only recently has there been a

liberalization of the divorce laws.

3633 VOID MARRIAGES:

S. 3 (1) MCA lists the grounds on which marriage may be void abimitio as
follows:

1. Where either of the parties are lawfully marnied to some other persons.

2. Where the parties are within the prohibited degree contained in Schedule 1.

3. Where there has been failure to comply with the requirement of

solemnization,

4 Lack of real consent of the parties due to fraud, duress, etc.

5. Where either of the parties 1s not of marriageable age.
Note that 1, 2, & 5 above relate to lack of capacity, and 3 & 4 relate to lack of

form.
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3.7.34 VOIDABLE MARRIAGES

The grounds of voidable marriages are in 8. 5. MCD as follows:

1. Incapacity to consummate the marriage (this is distinguished from lack of
cooperation) S. 36 (1) defined “incapacity” to include commencement, which
continued up to the time of petition.

2. Unsoundness of the mind - S. 5 (1) (b)

3. Veneral diseases S. 5(c)

4. Pregnancy of the woman by another man i.e stuprum ie married and
conceived by another.

To what extent can a person plead his own defect for petition of nullity ~ S. 35.

An action for nullity on any of the above grounds can be brought only by the

innocent party, and a person cannot plead his own defect generally.

EXCEPTION 8. S, IN RESPECT TO VOIDABLE MARRIAGES

Under the doctrine of approbation there are no bars to the granting of a
decree where the marriage is void under the English Law and MCA.  But in the
case of a voidable marriage English Law recognized the doctrine as qualifying the
right of the innocent spouse to petition for nulhty. Approbation means a conduct
which implies recognition of the existence and validity of the marrage though
there was a fact which renders 1t inequitable and contrary to public policy that the
validity of such marnage should now be questioned by the spouse who has kept

quiet.
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In England, the Nullity of Marmage Act 1971 mtroduced a statutory
qualification of the law, which was intended to remove the uncertainty and
obscurity of the Old Ecclesiastical Law. In Nigeria one could say also that the law
has been codified, but not with the same exactness as found in England. In the
case of impotency approbation 1s to be found 1n S. 36 (2} MCA - a decree of
nullity of marriage shall not be made on the ground that the marriage is voidable
where the court is of the opinion that: (a) by reason of

i) the petitioner’s knowledge of the incapacity at the time of the marriage;

or
i1) the conduct of the petitioner stnce the marriage or

111) the lapse of time or
(b) for any other reason it would 1n the particular circumstances of the case be
harsh and oppressive to the respondent if contrary to the public interest, to
make a decree.

In other cases the restriction 1s placed by S. 37 i.e. pregnancy by another other than

him.

3.7.3.S NULLITY

An action for nullity unlike an action for divorce is bought in order to
obtain from the Court an order that there was no vahid marriage between the
parties. There are two types of marriages that can be annulied, void and voidable.
In a void marriage there is a fundamental defect which prevents marriage between
persons who are being legally prevented as void abinitio.  And strictly speaking

no order of Court is necessary because the parties had never been husband and
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wife. In a voidable marmage there i1s a defect, which entitles one spouse to have
the marriage annulled but unless and until this 1s done the marriage 1s valid. The
effect of the decree of nullity is to declare that there never was a marrage, 1.e. 1t
has retroactive effect.

3.7.3.6 THE LAW IS MORE CERTAIN.

Previously the Court had to apply English Laws and decisions. The MCA
1970 has abrogated this and is the only law, which Nigerian Courts have to apply.
For the interpretation of the provision, the Court can be guided by English and

Australian cases, which are of persuasive authonty.

3.8.0 RECONCILIATION HAS BEEN GIVEN SPECIAL EMPHASIS.

Previously the Nigerian Courts had tried informally to reconcile the parties
before the trial stage of divorce proceedings, and even thereafter up to the entering
of decree absolute, it i1s only m MCA that the reconciliation aspects have received
statutory recogmtion,

The Matrimonial Causes Act (Cap. 220) in Part IT under Matrimonial Relief
has been given Statutory Special emphasis in Sections 11 to 14 and in Section 17
Section 11{1) makes it a duty of the court to give consideration from time to time
to the possibility of a reconcihation, the Judge may under sections -

(a)  adjourn the proceedings to afford those parties an opportunity of becoming
reconciled or to enable anything to be done mn accordance with either of the

next two succeeding paragraphs;
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(b)  with the consent of those parties, interview them in Chambers, with or
without counsel, as the judge thinks proper, with a view to effecting a
reconciliation;

(¢) nominate a person with experience or training in marriage conciliation or in
special circumstances, some other suitable person to endeavour with the
consent of the parties, to effect a reconcihation.

While (2) provides that:

If, not less than fourteen days after an adjournment under
subsection (1) of this section has taken place, either of the
parties to the marriage requests that the heanng be
proceeded with, the judge shall resume the hearing, or the
proceedings may be dealt with by another judge, as the
case may require, as soon as practicable,

Whereas under section 12 the judge who acted as concihator under section 11(1)

{b) above and the attempt to effect a reconciliation fails, the judge shall not

continue to hear the proceedings the proceedings, shall be dealt by another judge,

except at the request of the parties.

Section 13 ensures confidentiality of the parties’ testimonies and shall not be

admussible in evidence in any kind of proceedings; while the conciliator must take

an affidavit before an authorized person an oath of affirmation of secrecy in the
form provided in the second Schedule to this Act. Additional provisions to
encourage reconciliation are contained in Section 17 of the Act.

Section 17(1) of the Act stipulates, within six months or less as the trial period to

encourage reconciliation and the periods of reconciliation could be one or more

provided it 1s with six months. In arriving at six months, the trial judge in the case
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of desertion, would not take into account the trial period in computing the period
of desertion.

In effecting reconciliation, the judge 1s under duty to restore the broken
relationship and as much as possible to remove the causes of conflict in the
marriage. The conciliator only assists the parties to agree without imposing tdeas.
The intervention is to assist in building confidence addressing feelings and healing
each other for peaceful co-existence, through acknowledgment, remorsefulness,

forgiveness and restoration.

3.9.0 LEGAL CONSEQUENCES OF STATUTORY MARRIAGE

In the distant past, in the evolution of Common Law the husband was given
the exclusive power and dominion over his wife and the latter’s personality was
even fussed into that of the former. These powers included amongst others,
moderate chastisement of the wife and control of her movements. There was,
however a radical incursion of these powers when the decision in the case of R. V
Jackson™ came out. Since, then the shackles of servitude fell from the limb of
married women and they acquired considerable freedom of action. Today the
married woman is almost a (feme sole) mistress of her house - hold. Despite this,
the statutory marriage confers on both the husband and wife certain rights and
obligations as an offshoot of their new found status. These rights and obligations
which will hence preoccupy our discussion here as legal consequences of marnage
and as nghts i chapter five includes nght to consortium, maintenance, property

and other ciwvil matters.
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These days there are stonies of “marriage” between the sexes. For the purpose of
the Marriage Act, marniage between a man and a man or between a woman and a
woman is excluded. The English Law passed to Nigeria did not include these and

Nigerian Law did not also give it a lee-way.

CONCLUSION:

Statutory marriage leads to the creation of family like those under Islamic
Law as an Institution. It 1s preceded with civil and religious ceremonies. It was a
marriage in which the entity of the wife was submerged into that of the man under
the doctrine of “unity of Spouse” where the marriage was indissoluble, under the
total control of the husband. Due to its impractical nature 1t was subjected to
reform and it became a voluntary marriage and the “Shakkles were removed from
the {imbs of married women such that they go into marriage and out of it where the
marriage breaks down. It is essentially a monogamous marriage and registered in
the marriage Registry. Divorce here is well regulated in a law which makes it

ascertainable.
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CHAPTER 4

CONTRACT TO MARRY UNDER ISLAMIC
LAW IN NIGERIA

4.0 INTRODUCTION

Contract to marry under Istarmc Law 1s a very wide toptc which
should be read as a whole together with its sub-headings for 1t to be
meaningful.

This marriage has 1ts legal religtous basts in the Quran, the hadith and
Islamic Juristic interpretations and opiumons. The juristic opinions/views
are guide to the application of the Quranic injunctions and the hadiths,
which are prophetic sayings of Prophet Muhammed (PBUH). These views
or opinions are many and varied according to the issues.  On some issues
they agree unammously while on others they differ with justification(s).

The Chapter looked at betrothal up to marriage itself with a cursory look at
all the essential elements that make the marriage valid, or void. Nigena

subscribes to the Malik1 view; officially by the Shariah Courts.

4.1 PRELIMINARIES OF MARRIAGE.

Under Islamec Law, mairiage institution commands great attention
and respect. Like what applies in other branches of law relating to
marriage, Islam attaches great importance to this all-embracing institution
simply because family which is considered as the basic unit of the society 1s

founded purely on the nstitution of marnage.
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In Islam, marriage is referred to, as Nikah and it is a very important
institution, which joins the lives of two people of opposite sex and in return
brings into existence children as a result of that union.

The importance of marriage in Islam has been clearly expressed in
both the Quran and the Sunnah of the Holy Prophet. In Quran 25:54 Allah
says:

It 1s He who has created man from water; and has
appointed for him kindred by blood, and kindred by
mairiage and your Lord is ever all-powerful to do
what He wills,
Marriage institution is very important in sustaining creation. Allah further
stated in_Quran 16:72.
And Allah has made for you mates (and
companions) of your own nature and made for you
out of them children and grand children, provided
for you sustenance of the best. ...
Commenting on the above Quranic verses, Abdullalu Yusuf has this to say;
There 1s the mystic union in marriage; it 1s not only
like the physical union of animals but it gives rise
to relationship arising of the sexes of mdividvals
who were not otherwise related to each other.’

In various Traditions the Prophet (P.B.U.H.} has said much regarding the

importance of marriage to the Muslim Umma. In one of those traditions, he

was reported to have said:
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Marmage 1s my Sunnah whoever refrains from my
Sunnah s not of me, whoever loves me, let him
follow my Sunnah.’

He also said in another tradition that:
O you men whoever 1s able to marry should marry
for that will help you to lower your gage and guide
your modesty.3

Sumilarly, the Prophet (P.B.U.H.) was reported to have said:
Whoever marries safeguards half of faith. Let him
fear Allah for the second half.*

Marriage in Islam is preceded with a well-defined betrothal which will now

be examined below.

Preliminaries of Marriage Contract
4.1.1 BETROTHAL (Khitba)

The first step towards a mairiage contract is the expression of
intention to marry, when it 1s found out that the girl or woman is not
committed to another man. The proposal of such intention may come from
either the man or girl or woman or through their parents or guardians. The
intentton 1s also preceded by inquiries about the girl or woman’s social
family background, reputation and these days educational background, and
the man must have the opportunity to see the mntended wife before making

such choice. In Islam betrothal means Khitba. It refers to the declaration of
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a man’s intention to marry a particular woman or girl who is absolutely free
from any legal prohibition.

Gifts are some times gtven to the girl’s family, which depends on the

traditions or custom of localities though Islam did not prescribe any such
payments. Whenever the Khitba is accepted 1t becomes concluded.
The request of betrothal for marrniage may be evident in writing but 1t 1s not
part of the procedure that a registration of any kind 1s made. Registration or
the non-registration of betrothal for marriage does not affect the vahdity of
it.

The notion of betrothal is heavily akin to a marriage involving a
minor. This is simply a formal intentien to marry the minor with, the
emjoinment that copulation is deferred to a later date during which the minor
would have grown and be physically ready for it This type of marriage
involving minors is said to be best explained as a social integration. No age
limit 1s set for betrothal in Islam. Infact, Islam seems to prescribe that no
matter at what age a betrothal may be made, but consummation must be
delayed until the parties are both ready for marital relations - a condition
usually determined by puberty and conclusion of marriage contract.” The
law also emphasizes that marnage arrangements must be made in the best
interest of the munor involved. It 1s therefore unlawful to do any thing,
which is contrary to their interests, aspirations and wishes. To guard

agamst this, Islam has laid down certain conditions which must be adhered
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to. First, betrothal/marriage in minority will be null and void without the
consent and participation of the guardian. Second, Islam does not entrust
this responsibility to just any parent or guardian, but to those who in
addition to parenthood have certain qualities suffictent under normal
circumstances to ensure a good sense of judgment and consciousness.
Third, Istam has given to munors the so-called “option of majority.” This
simply means that a minor who has reached the age of puberty is given the
free-hand to either upheld or abrogate a betrothal/marriage contract that was
concluded on his or her behalf while in mmority.

Despite these safe guards, it 1s sad to note/observe that, the interest
of minors are often relegated to the background as guardians have been
known to marry off their wards at a very tender ages for their selfish interest
without reiterating the deferment of copulation. This aspect leads some
muslim girls to suffer from vesico vaginal fistula (V.V.F), a condition of
uncontrollable discharge of urine and faeces due to the destruction of the
bladder and rectum by early pregnancy during child delivery and gishiri cut.

In Islam betrothal means Khitbah. It 1s referred to as the declaration
of a man’s intention to marry a particular woman or girl who is absolutely
free from any legal prohibition. Such intention is communicated to the
woman or girl or to her guardian, which may or may not be accepted.

Whenever the Khitbah is accepted it becomes concluded.
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For a Khitbah to be valid in Islam it must fulfill two basic conditions
namely:

1. There must be no legal prohibitions and or impediments between the
would be husband and would be wife, thus since Khitbah 1s a mere
preliminary to a marriage then all the rules applying to a marriage in
respect of the woman that is lawful and unlawful applies to the
agreement to marry.

u. That the woman should not have already been betrothed to another
muslim man where the woman has already been betrothed to some one
else, the betrothal to her by another muslim man 1s prohibited. This
position 1s supported by the tradition of the Prophet (P.B.U.H.) who was
reporied to have said:

A believer 15 a brother to another believer. 1t 1s
therefore not lawful for him to outbid his brother in
buying something or to propose to a woman when
his brother has already betrothed to her unless he
withdraws,”

He was also reported in another tradition to have said:

A man must not propose to another man’s proposed
woman unless he withdraws or gives him
permission.®

This prohibition however stands where the woman accepted the first

proposal. If otherwise, nothing precluded another mushim from making a

khitbah.
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There are divergent views among the mushm jurists regarding this

prohibitions where the woman does not expressly give her consent or
otherwise. The majonty of the jurists hold that another proposal is lawful
and they relied on the hadith in which it was reported that Fatima Bin Qays
was approached for betrothal by three suitors, among the companions
Mu’awiyya Ibn Abu Sufyan, Abu, Jaham Ibin Haalifa and Usama lbn Zayd
and she went to the prophet (P.B.UH.) for advice. He told her that
Mu’awiyyah is a poor man; Abu Jaham habitually beats women. Therefore
she should marry Usama.
And when she show some hesitation, the Prophet (P.B.U H.) told her that
she should obey the instruction of Allah and His Apostle. So she agreed
and married Usama. And as a result Allah blessed her marriage. This
hadith has been criticized by a contemporary jurist such as Zakiyuddin
Shaabah in view of the behieve that it cannot be a sound authonty because
there is nothing to indicate that each of the three companions knew about
the proposal of the other to the woman.

On the other hand, the Hanafi Jurists hold that a proposal by another
suitor 1s lawful when there 1s no clear assertion or otherwise to the nitial
proposal.

In Islam, a woman does not make a Khitbah to a man. This is
because they said women by their nature are not to make it in order to keep

their modesty especially when they fail to woo the man. Khitbah is
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therefore left exclusively to men who can bear defeat without losing
courage and in good faith.” This is arguable looking back to the prophets
marriage to Khadijah and the present day when a woman may make her

interest known to a man to marry him.

Khitbah can be made to a woman observing Iddah. The lawfulness
or otherwise of the proposal will depend on the type and reasons of the
Iddah and the kind of proposal expressed.

Where the Iddah is in respect of death or divorce the jurists are
unanimous that such a Khitbah 1s unlawful. But where the Khitbah is an
implied or indirect one and the Iddah is in respect of death then the Khitbah
will be regarded lawful. The authority for the lawfulness 1s based on the
proviston of Quran 2:235 where Allah says:

There is no sin for you in that which ye proclaim or
hide in your mind concerning your truth with women.
Allah knoweth that ye will remember them. But plight
not your truth with women except by uttering a
recognised form of words. And do not consummate
the mairiage until the term prescribed is run. Know

that Allah knoweth what is in your minds so beware
of Him; and know that Allah is forgiving clement.

Where the divorce i1s a revocable talaq all the jurists agree that a direct
khitbah 1s unlawful. Where the 1ddah 1s in respect of an wrrevocable talag
the juristic opinions differ. The majority is of the view that an indirect

proposal 1s lawful. The Hanafi Jurists are of the view that it 1s not lawful
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especially where the divorce 1s of the imperfect and irrevocable as it may
hinder a direct re-marriage between the parties after the expiration of the
iddah. But where the divorce is a perfect and revocable type, the wife may
be tempted to he on the duration of the 1ddah for fear of losing the proposal.

Since khitbah 1s just a prelimmary to a mamage contract, all
incidences of marriage contract does follow. Therefore where the woman 1s
not 1n a lawful condition a klutbah made to her is unlawful. Some scholars

including Dawud Zahiree are of the view that an mvalid khitbah such as

where there is already a proposal of another in spite of which the man goes
ahead to marry the woman the marriage is unlawful and it should be
annulled even if consummated.
The Maliki Junists hold three views on the issue of an invalid khitbah
as follows -
1. a void khitbah invalidates marniage before or after consummation
. the marriage is valid and should not be annulled before or after
consummation,
iii. the marriage should be annulled after consummation. If the
marriage is not consummated the parties should be separated and
a new contract made.
As stated earlier, khitbah is not a marriage contract per-se. Each of
the parties have a right to withdraw from the proposal legally, though

morally the withdrawing party will be at blame especially where there are
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no justifiable grounds. In most cases the withdrawing party will be deemed
to have committed a sin. In respect of presents or gifts given to the woman

during the khitbah, there are divergent views among the schools.

According to Maliki jurists, if it is the woman that withdraws from the
agreement, the husband can claim back his gifts but if it is the husband that
does so he has no nght to claim back what he has given. The Hanafi jurists
on the other hand regards such gifts as presents applying the law of gift
(siba) to the effect that the donor can withdraw if the articles can be traced
in their original state or else, he cannot claim for their value. Similarly
items like consumable goods and money can not be re-claimed.

As for injuries like psychological and emotional pains suffered, the
jurists are unanimous in holding the other hiable in exercising his/ her legal
rights. In cases relating to personal mjuries, the victim can sue, particularly
where as a result of the others promise to marry, the victim’s status has
changed tremendously. For instance, as a result of the others promise the
victim has left his/her work to join the other party as a result of which an
mjury is sustamed. The victim can sue in law for damages in respect of the
imjuries suffered as a result of the other’s failure to continue with the earlier

promise to marry the other under Islamic Law.



4.2.0 ASPECTS OF MARRIAGE IN ISLAM

Like any other branches of Law Islamic law attaches great
importance to the institution of marnage. Marriage under Islam is
considered as the foundation upon which famuly life is built the same way
perhaps that the family 1s considered and regarded as the basic unit of the
community. Abdullahi Yusuf Ali has expressed the importance of the
mamnage institution under Islamic law in his book while commenting on a
Quranic verse relating to marnage in the following manner:

....There is the mystic union 1n marriage: It is not only
hke the physical union of animals but 1t gives rise to
relattonships ansing out of the sexes of individuals
who were not otherwise related to each other."

The nature of marriage under Islam will be considered from three angles; ...

religious, social and legal aspects of marriage.

4.2.1 RELIGIOUS ASPECT.

Marnage under Islam is a sacred contract and not a sacrament
because the parties concerned whenever it becomes impossible for them to
continue the relationship can terminate marriage here.

Thus Quran 24:32-33 enjoined men respectively as follows:
32. And marry those among you who are single {(1.e. a man who has no
wife and the woman who has no husband) and (also marry) the salihun
{pious, fit and capable ones) of your (male) slaves and maid, servants

(female slaves). If they were poor, Allah will enrich them out of His)
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Bounty. And Allah is All-sufficient for His creatures’ needs, All-knowing
about the state of the people).

33.  And let those who find not the financial means for marriage keep
themselves chaste, until Allah enriches them of His Bounty. And such of
your slaves as seek a writing (of emancipation), give them such wnting, if
you find that there is good and honesty in them. And give them something
(yourselves) out of the wealth of Allah, which He has bestowed upon you.
And force not your maids to prostitution, if they desire chastity, in order
that you may make a gain in the goods of this worldly life. But if any one
compels them (to prostitution), then after such compulsion, Allah s Oft-
Forgiving, Most Merciful (to those women will be forgiven because they
acted un willingly).

Also the Prophet was quoted in Sahih al-Bukhari saying the two following
traditions:

I keep a fast and I break 1t and I pray and [ sleep, and
I am married, so whoever inclines to any other way
than my sunnah, he is not of me.

And

O assembly of young people! Whoever of you has the
means to support a wife, he should get married, for
this (i.e. marriage) is the best means of keeping the
looks cast down and guarding the chastity, and he
who has not the means, let him keep fast for this will
act as castration.

All the above quotations have been interpreted to mean that marriage is a
religious duty for safe guarding morality as a necessity. It is a duty only on
those who have the financial means to do so. As to the obligatory aspect
the Islarmc juristic views differs. The Maliki junists regard marriage
recommendable generally and exceptionally for certain individuals 1t may

be deemed obligatory for men who have strong sexual desires, and he has
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the means; for women who can not earn a living or fear of ilhcit sex; And
some times forbidden for a man who has no means, can control himself or
has a contagious illness.

The Hanafis and Hambalis are in agreement with the Maliki views.
Whereas the Shafi’ 1s regard marriage from its origin as supererogatory i.e.
muba {Nafi) for a man who can control his sexual desires and goes not hope
to procreate while refusal to marry cannot prevent him from performing his
other obligations to Allah.

While the Zahiris named after Da’ud Ali al-Isfahari, who relied only on the
Quran and the Sunnah. He rejected the consensus unless alt the jurists of
the nation unanimously approved it.

To them marriage 1s obligatory (1.e. makruh) therefore it 15 not a light
commitment. The husband must be certain of his ability to have the dower
and the means to maintain the wife before he goes into marriage.

In Islam poverty should not bar one from marnage, while it also recognize
that every one cannot have the means to marry but Allah can provide for
every living creatures matntenance.

Thus marniage and sex have not been taken lightly in Islam.

In his book, Hammudah "Abdal Ali'' describes marriage as... a
solemn covenant between Allah and human parties as well as between the
parties themselves. In the view of Mutahhari Murtada in his book '* relying
on Shiite school which is the prevailing law in Islamic Republic of Iran,
said, that the two aspects of religious marriages prevailing are the
permanent and the fixed term marnage. The two forms of marriages are
altke n some of their arrangements and are different in certain other areas.
One of the features that distinguish them in the first instance is that in a
fixed marriage a woman and a man take a decision that they will undertake
a marriage for a fixed period and at the end of that period if they are not
inchined to extend that period they may separate from each other. Another

feature 1s that both parties have more freedom in setting the terms and
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conditions according to how they wish the marrnage to be. This s not
prevalent in Nigera.

In a permanent marriage the wife must accept the man as the head of
the household and carry out the duties assigned to her by him 1n the interest
of the fammly. All the rules guarding a marriage contract in Islam applies
strictly between the parties whereas in a fixed term marriage the
determining factor is the agreement between the parties.

Marriage in Islam cannot be regarded a purely contract because of its
religious aspect a contract even-though it has the characteristics of a
contract because mutual consent of both parties 1s its basis, and because 1t 15
dissoluble. Again marnage in Islam cannot be regarded as a sacrament as
m a Christian sense even though 1t 1s regarded as an act of worship for 1t
preserves mankind from pollution. This is because sacramental marriage is
regarded as indissoluble (because God 15 a party to it} which must be
officiated and grant benediction by a Priest; and that it is a necessary evil,
which is only better than illicit inter-course to which celibacy is preferred.”

The basis of marriage 1n Islam unlike in other systems of law is to
discourage celibacy, which has been condemned in 1its totality by various
traditions of the Prophet (P.B.U.H.} 1n one tradition he was reported to have
said:

Whoever refrains from my Sunnah is not of me, and
marriage is part of my Sunnah, whoever loves me, let
him follow my Sunnah. "*

In another traditton, Abdullahi narrated that.

We used to participate in the Holy Battles led by
Allah’s Apostle and we had nothing (no wives) with
us so we satd should we get ourselves castrated? He
forbade us that and them allowed us to marry women
with a temporary contract, which was later on
forbidden forever.
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In respect of this issue people are guided with the provision of Quran 5:90
as follows:

O you who believel Make not unlawful the good
things, which Allah has made lawful for you, but do
not transgress the bound of what is nght. Venly
Allah does not love those who transgress the bounds
of what 1s lawful.

4.2.2 SOCIAL ASPECT

The social aspect of marriage under Islam can be seen clearly in the
aims and objectives marriage plays in the society like other systems of law,
Islam recognises the need for sexual control, which is why marmage 1s
institutionalized. The essence for the control of sexual behavior s to
maintain a balance. This pre-supposes that no society allows sex without
guidance. Any society that fails to accept and recognise this fact ts bound
to be in problem.

Unhke the doctrine of the Hebrew “Essences’ and of the Christians’,
which encourages celibacy, Islam has common features with the Jewish
practice. Other human tradition recognises the value of sex and advocates
mairiage in order to establish a conjugal family for procreation.

All the jurists are unanimous on the social aspects of marriage and
interpreted marriage following the Quranic provision as a social necessity
that the entire society will not be a meaningful place 1if sexual behavior is
left uncontrolled and 1t 1s for this reason that Islam recommends marriage.
Muslims of early centuries believed that sexual deprivation could lead to
mental and physical disturbances bordering on insanity. Similarly, it was
widely believed that sexual deprivation was contrary to the preservation of
human species, harmful to health and destructive of moral integrity. It was
therefore in the interest of the individual and society that sexual relationship

be sanctioned and regulated.
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Because it is a social necessity, 1t 1s absolutely necessary for every
individual mushim. Jurists have developed a rough typology to classify
individuals with regards to their marriage ability from the point of view of
religion in order to enhance the continuity of human race.

Though 1n Quran 24:33 Allah says in part:

And let those who find not the financial means for
marriage keep themselves chaste, until Allah enriches
them of His Bounty...

In a tradition, the Prophet (P.B.U H.} was reported to have said:

Whosoever marries safeguards half of faith let him
fear Allah for the Second half "’

The social aspect of marriage under Islam can be seen from the objectives
which marriage seeks to achieve. The following are some of the aims and
objectives in the society.
(i) Preservation and continuation of the human race
This is one of the purposes of marriage for which
the Quran 4.1 provides:
O mankind! Be careful of your duty to your
Lord who created you from a single soul and
from it created its males and females from them
twain hath spread abroad a multitude of men
and women and fear Allah through whom vou
demand your rights.
(ii)  Psocho-emotional stability and kindness.
The Quran 30:21 provides that:
And of the signs is this: He created for you mates
from among yourselves so that ye might find rest in

them and He ordained between you love and mercy.
Lo, herein indeed are signs for those who reflect.
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(iii) It serves as a means of social and economic stability especiaily
for the woman. A woman previously could not earn a living
because the did not have a source for living because she did not
have the access for self reliance while she did not have time due
to house chores and child raising to earn a living. Thus through
marriage she acquires a right to have a marital home with
husband solely responsible for her and her children.

(iv) It serves as a means of socialization and value orientation for the
entire society. By virtue of marniage the spouses attain a high
social status, particularly on the part of the woman. The marriage
Ideally should lead to mutual compantonship, love and peace. It
brings about new generations and furthers their civilization of
each person bom 18 determined enabling them to play a role in
the society. ldeally, it 1s to create legitimate societal morality in
order not to have problems of e.g Paternity, inheritance etc, and
to have limit to one’s own family. Marriage created and
regulated the relationship, which in turn creates stability through
love and affection,

(v) Marriage also widens ones horizon and creates cohesion and
social solidarity in the society. It also provides motivation for
efforts and sacrifice for it enables the husband as the bread-

winner to put in more towards achieving his responsibility.

4.2.3 LEGAL ASPECT.

Like the religious and social aspects of marriage the legal aspect of
marriage under Islam refers to the laws governing the parties to a marnage.
The strong emphasis that Islam has put on marriage may be seen more

clearly in the context of the purposes that marriage is designed to serve.
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The above view is emphasized by Quran 25:54 which provides that:

It was Allah who created mankind out of one living
soul and created of that soul a spouse so that he
mught find comfort and rest in her.

Similarly in another provision Quran 30:21 Allah says:

And it is a sign of Allah that He has created for men of
themselves mates to seek in their company peace and
tranquillity and has set between them mutual love and
mercy. Surely in that are signs for those who
contemplate.
From the above Quranic verses 1t 1s evidently clear that the legal aspect of
marriage centres purely on that branch of marital laws which teleguide and
safeguards harmonious relations between the parties and Allah on the other
hand.

The various legal aspect of marriage centres on the rights of Allah;
mutual rights of the spouses; the nghts of the wife, that s, the obligations of
the husband and the rights of the husband among other rights. This will be
discussed briefly here, but greatly under Chapter 6. Under the rights of
Allah the Almighty requires the couples even at the most trying times of
their marital life and in the midst of legal disputes and litigation to be kind
and charitable to one-another and to be mindful of their duty to Him. In
Quran 4:19 Allah says:

O ye who believe! 1t 1s not lawful for you to inherit
the woman (of your deceased kinsmen) nor (that) ye
should put constraint upon them that ye may take
away a part of that which ye have given them unless
they be guilty of flagrant lewdness. But consort with
them in kindness for if ye hate them it may happen
that ye hate a thing wherein Allah hath placed much
good,

The rights which Allah demands from the spouses includes the prohibitions

of all impediments relating to marriage like the rules of consanguinity;

affimty and fosterages; the rights of inheritance if both spouses adhered to
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the same religious beliefs, rules relating to iddah whether of death or
divorce, paternmity and legitimacy of children of the marriage which 1s
obligatory on the husband. It 1s also incumbent on the wife to disclose the
real biological father of her child where there is such dispute.

The mutual nghts of the spouses under Islamic law marnage include
among others, spouses’ nghts to sexual intercourse; inheritance and
patermity of children of the marriage. Generally, Islamic Law grants some
rights to and 1mpose some obligations on the spouses.  On spouses rights
to sexual wtercourse.

Allah in Quran 2:187 says:
... They, your (wives) are garment for you, and you
(husbands) are garment to them.
There are many other Quranic verses and traditions of the Prophet
(P.B.U.H.) on this point. The spouses have been enjoined to have good
relations with one another and treat each other honourably and kindly.
In Quran 2:228 Allah said that:
And divorced women shall wait for three menstrual
periods, and it 1s not lawful for them to conceal what
Allah has created in their wombs, if they believe in
Allah and the last day. And their husbands have the
better right to take them back in that period, if they
wish for reconciliation. And they have rights similar
over them to what 1s reasonable, but men have a

degree of responsibility over them. And Allah 1s All
might, All-wise.

In another provision of the Quran 4:34 Allah said:

Men are the protectors of women and managers of
their affairs because God has made some excel others
and because men expend of thewr means. The
righteous women are therefore devoutly obedient and
conscientiously guard in the husband’s absence what
Allah orders them to guard. ..
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As regards the rights of the husband, he has the right to receive obedience
from his wife; he should be allowed to have sexual intercourse with his wife
unless there is a legal excuse such as menstruation, thram etc. which may
entitle her to refuse. In emphasis, the prophet (P.B.U.H.) in a tradition was
reported to have said:

Oh my people you have certain rights over your
wives and so have your wives over you. They are not
to admit to your house any one whom you do not ke
and they have to keep their virtue if they fail to do so
God has permitted you to desert them 1n bed and then
beat them lightly, they are the trust of Allah in your
care so you must treat them with kindness."”

Like the husband, the wife has corresponding rights over the husband.
Amongst the wives’ rights are the following, ... receipt of dower; equitable
benevolent and honourable treatment, maintenance and a host of them.

The wife’s right to receive dower 1s an important legal aspect of
marriage under Islamic Law. The husband i1s duty bound to pay the dower.
Either immediately or subsequently. Where she dies before the final
payment her heirs would be entitled to receive the dower as part of her
estate. The same applies after the death of the husband or the dissolution of
the marriage.

In Quran 4:4 Allah say:
And give unto the woman (who ye marry) free gift of
their marriage portions; but 1if they of their own

accord remit unto you a part thereof then ye are
welcome to absorb it in your wealth.

Equitable benevolent and honourable treatments are also to be

accorded to women.
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The Quran 2:231 provides:

And when you have divorced women and they have
fulfilled the term of their prescribed period, either take
them back on reasonable basis or set them free on
reasonable basis. But do not take them back to hurt
them, and whosoever does that, then he has wronged
himself. And treat not the verses {law) of Allah as a
jest, but remember Allah’s favours on vou and that
which he had sent down to you of the Book whereby
he mstruct you.

4.3.0 PRE-REQUISITES OF CONTRACT TO MARRY UNDER
ISLAMIC LAW,
After having discussed betrothal period under contract to marry
under Islamic Law attention shall now be turned to some ingredients, which
makes a marriage valid, which 1s referred to as the pre-requisites of

marriage.

431 PRE-REQUISITES OF MARRIAGE

The general principles governing marriage under Islammec law 1s that
after the completion of the preliminary steps of the betrothal and the final
agreement a time and a place 1s fixed for concluding the marriage contract.
Unlike what applies in other systems of law the marriage contract is a
simple one just like any other civil contract. The contract is stmple, as it
can be concluded anywhere, whether in a Mosque, house, office etc. and at

anytume.

4.3.2. COMPATIBILITY OF PARTIES TO THE MARRIAGE.
One basic pre-requisites of marriage under Islamic Law is that both
parties to the marriage contract must be compatible to each other.
The spouses are said to be compatible when both of them are

Muslims or when the man 1s a Mushm and the woman is a, Kitabiyya
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(people of the beok) chaste and righteous provided the woman is not within
the prohibited categories of marriage.

The basis of compatibility is founded on the firm and solemn believe
that all Muslims are equal n the sight of God, and they are regarded as
brothers and sisters of one another.

In Quran 49:10, Allah says:
All the behevers are but a single brotherhood.
Similarly in Quran 4:24 Allah says:

Also forbidden are women aiready marnied, except
those (slaves) whom your right hand possesses. Thus
has Allah ordained for you. All others are lawful,
provided you seek them in marriage with mehr from
your property, desiring chastity, not commutting 1llegal
sexual inter-course, so with those of whom you have
enmoined sexual relations, give them their mehr as
prescribed.

... But lawful to you are all women beyond this.
In his book, Hammudah Abdal” At said:
The only recogmzable criterion of ultimate distinction

was that of piety or God mindedness.”

There are many traditions of the Prophet (P.B.U.H.) supporting the question
of compatibility of parties as well as jurists views. In one of such traditions,
it was reported that the Prophet (P.B.U.H) married Zainab bint Jahazh who
was his cousin to Zayd Ibn Hanthah who was a free slave. He also gave

the hand of Dababah bint az-zubant lbn Mutallib to Migdad in marriage.

Most of the jurists agreed on this position but differed as to what

constitutes 1t. The Maliki jurists hold that what constitutes compatibility is
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righteousness and moral vprightness and not occupation, weaith or any
other material thing. Therefore a man of lower birth can marry a wealthy
woman provided the man is chaste and righteous. The Maliki jurists
substantiated their argument with a provision of Quran 49:13 which
provides that

O men behold we have created you all out of a male

and a female and have made you into nations and

tribes so that you might come to know one another.

Verily the noblest of you in the sight of Allah is the

one who is most deeply conscious of Him. Behold

Allah s all conscious of him. Behold Allah is all

knowing all wise.
They also supported their position with a tradition of the Prophet (P.B.U.H)
on the authority of Abu Hatim al Muzam who reported that the Prophet
said:

If a person comes (to seek the hand of your daughters

or sisters in marriage) then you should give him the

marnage if you are sure of his rehgiosity and good

characters for if you do not do so there will be a lot of

commotion and corruption on earth.”
There are conditions, which the spouses must fulfill for marriage to become
valid. These conditions are as follows ... that the prospective husband must
not be in Thram when the marnage 1s contracted. This 1s the view of the
majority of jurists while some companions of the Prophet hold that such a
marnage 1s valid. They rely on the tradition of the Prophet (P.B .U H) on
the authority of Uthman Ibn Affan in which it was reported that the Prophet
said:
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A man in Thram should not marry or give in marriage
or get betrothed.”*

Abu Hanifah holds that 1t 1s lawful for a muslim to marry during Ihram and

that what 1s prohibited is sexual intercourse.

That neither of the parties should be suffering from death sickness.’
To Maliki, if etther is suffering from a death sickness when the marriage 1s
contracted, 1t becomes void.  The wife-to-be must be specifically
distinguished from others by pointing at her if she 1s present at the making
of the contract or by mentioning her name or description if she is not
present. The husband-to-be has to possess full legal capacity, that 1s, he has
to be sane. Any marriage contracted by any person lacking capacity 1s void.
However, the marriage may be valid provided all the conditions of validity
are fulfilled even though it is subject to ratification of his guardian. The
woman should not be one of the prohibited women for marriage. Thus, 1f
the woman is within the prohibited category of women to the man, there is a
legal impediment which would render the marriage of such woman void.

This will be discussed further below.

4.3.3 CAPACITIES OF THE PARTIES.
Like other system, Islamic law requires parties to a marriage contract
to posses’ legal capacity for the contract to be regarded as valid. Any

marriage contract without the parties possessing legal capacity as required
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by law 1s considered void. If the marriage 1s contracted by person of

incomplete legal capacity (nagisul-alliyyah) the marriage may be valid,
provided that all the conditions of validity are fulfilled even though it is
subject to ratification of his guardian®® The legal capacity of parties to a

marriage contract centres on age and mental capacity.

4.3.4 AGE.

A male mushim who has attained maturity can enter into a marriage
contract. The general presumption under Islam is that a person attains the
age of maturity at fifteen but Hedaya ¥ lays down that the earliest period
for a boy is twelve years and nme years for a girl.  Their guardians can
contract the marniage of minors though the minors have the right to
repudiate the marriage when they become mature according to the Hanafi
School. 1t i1s known that the marriage with a mmor girl should not be

consummated untt! she attains puberty.

4.3.5 MENTAIL CAPACITY.

Generally, the parties are required to be sane at the penod of
contracting the marnage. However, unsoundness of mind is not an
impediment to marnage under Islam. It allows the guardians of the insane
woman to coerced her to get married 1f 1t 1s known that doing so could be of

benefit to her.
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4.3.6 ABSENCE OF LEGAL IMPEDIMENT

Impediment simply put 1s a condition, which will vitiate another wise
good marriage owning to the presence of some encumbrances. Like under
the statute, Islamic Law marriages between men and women standing in
certain degree of relationship to one another are also prohibited. These
prohibitory circumstances may either be of a permanent or a temporary

nature. The study wall start with the permanent impediments.

4.3.7 PERMANENT IMPEDIMENTS
The permanent impediment 1s the one that prevents marriage to a
woman permanently. In Islamic societies like i other non-Islamic societies
and civilization sex between certain classes of relatives 1s a taboo. The
reasons for this prohibition are diverse, ranging from the insurance of a
healthy sexual relationship to the improvement of the quality of human
descent - this 1s principally on biological grounds. It would however appear
that unlke temporary impediment an individual caught in the web of a
permanent impediment can hardly do anything to change or ameliorate the
situation or predicament. These impediments are indelibly enshrined in the
Quran 4:23 which reads:-
Prohibited for you (man) in marriage are your mothers
daughters; sisters; father’s sisters, mother’s sisters,

brothers daughters, sisters daughters also foster
mother, foster sister and also the mothers of your
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wives, step daughter under the care of your wives
whom you have already gone to bed with but if you
have not already gone to bed with, there 15 no blame on
you if you marry the daughter, also those who, have
been to your sons proceeding from youwr loins and
joining together of two sisters - excepts as to what has
already pre-occurred. Venily Allah 1s ever forgiving
ever merciful.
From the above Quranic passage three prohibited degrees can easily be
divided 1n to these categories, first, is that based on consanguinity or what is

called blood relation, second is that based on lactation, fosterage and lastly

is the prohibition predicated on affinity.

4.3.8 PROHIBITION BASED ON CONSANGUINITY

This prohibition as already have been stated, is based on blood
relationship - Thus any marriage between persons falling within the
prohibited degree is regarded as incestuous and a taboo. They are the
mother (including grandmother how high so ever) daughter and grand
daughters, the sister irrespective of whether maternal or paternal, and their
offspring and the offspring of their of brothers, the paternal and maternal
aunts but their off springs are excluded i.e. cousins. This prohibition is of a
permanent nature and can therefore not be waived by whatever
means/reason. Persons within the prohibited category can legally contract
no marriage. And all previously contracted marriages falling within the

same are null and void.
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4.3.9 LACTATIONAL FOSTERAGE

This 1s another ground for the prohibition of marriages. This type of
relationship 1s brought about by the fact that the person wanting to get
married was breast fed by a woman other than his actual mother. By virtue
of such a relationship the person 1s prohibited from getting married to the
foster mother and her daughters just like his direct sister, because both of
them were nourished from the same source. With regard to this particular

prohibition the prophet (S.A.W) said:

Whatever is prohibited on grounds of consanguinity is
also prohibited on grounds of fosterage ™
The protubition on lactation period as interpreted by some jurists is
two years in a period during which a woman 1s obliged to breast feed her
child. The jurists however differed on the number of times a woman is to
suck a child in order to create such a relationship. Some say five times.
But the two great Islanuc jurists Imam Abu Hannifa and Imam Maliki
agreed that even a single suckling would be sufficient to create a lactation-

fosterage relationship. This view seems to be the most widely applied.



4.3.10 PROHIBITION BASED ON AFFINITY

Affimal ties refer to relationship of persons through marriage. This
prohibition can be of a permanent nature. The later are wives’ mothers
(including grand mothers, how high so ever) wife’s daughters, son’s wife,
fathers father’s wives.

The Quran 4:23 provides:
And do not marry women whom your fathers have
previously married, although what 1s past is past. This
verily 1s a shameful deed and a hateful thing and evil
way.

The law 1s very strict here; 1n fact the act of marriage even without
copulation having taken place brings some one under this prohibitory range.
But where a man marrtes a woman, her daughter becomes prohibited to him
only after the man has copulated with the mother;, whereas if after marrage
sexual act did not take place the man can make a turn around to marry the
daughter of the divorced wife.

Note should be taken of the fact that the indigenous laws and
customs in Nigeria vary from one ethnic group to the other and that the
influence of the Islamc principles such as this 1s inevitable.

These differences notwithstanding almost all indigenous customs seem to
frown at marriage between persons who are related by blood ie.
consanguinity. But in some non-muslim commumities in the Eastern states

of Nigeria, it 1s a typical Ibo custom for a son to marry his late father’s

wives (levirate} with perhaps the exception of his own biological mother.
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4.3.11  TEMPORARY IMPEDIMENTS

Temporal impediments as the name implies are those prohibitions
that arise by virtue of some special circumstances, in which the parties
momentarily find themselves, and if the special circumstances change, the
prohibition will be lifted. Some of these special circumstances may include
the following.

Where a man 1s married, he cannot at the same time take in the
wife’s sister or aunt as second, third or fourth wife. But, where the wife
dies or is divorced by him, he can proceed to contract a valid marriage with

the divorced wife’s sister, niece or aunt.

Another temporary prohibition is that 2 man cannot marry a married
woman. This prohibition 1s immediately removed on the dissolution of her
marriage either by death of her husband (after a completion of the iddah
period) or by divorce.

Quran 4:24 provides that:
And all married women are forbidden unto you save
those (captives) whom your right hands posses; It 1s a
decree of Allah for you. ...

The sharia law permits a man to have the maximum of four wives at a time.

The marnage to four wives temporarily barred the man from marrying the
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fifth, etc. However, this impediment will be removed as soon as one of the
four wives dies or 1s divorced.

The law also prohibits the marriage of a woman during the period of
when a woman 1s observing this “retreat” she cannot enter 1nto a contract of
marriage legally. After the ‘retreat” she immediately becomes free to
contract a legal marriage.

Quran 2:234 provides in part that:

And those of you who die and leave wives behind them,

they (wives) shall wait for four months and ten days,

then when they have fulfilled their term, there 1s no sin

on you If they (wives) dispose of themselves in a just

and honourable manner
Further more the Quran in 2:235 provides that:

And when you have divorced women and they have

fulfilled the term of their prescribed period, do not

prevent them from marrying their {former) husbands, 1f

they mutually agree on reasonable basis.
The only Quran and traditions of the Prophet (PBUH) expects every mushm
to obey these basic tenets. In fact, a specific proposal of marriage to a
woman undergoing 1ddah after the death of her husband must be refrained
from. Also parttes in state of thram are not allowed to contract marriage

until after the [hram. In a tradition the prophet was reported to have said:

A man in IThram should not marry or give in marriage or
29
get betrothed.



4.4.0 MARRIAGE FORMULAS

Marnage formula constitutes the essentials of marriage. These are
four. Marriage formula in Islam means sighah and this includes offer and
acceptance; witnesses (Ash-shuhud) sadaq, (dower) marriage guardian

(waliy). They will now be examined.

4.4.1 OFFER AND ACCEPTANCE

In Islam, offer and acceptance means sighah. The former 1s called
“TIjab” and the later “Qabul”. The junists are of the view that the basic
elements are only two, namely al-ljab (offer) and al-Qabul (acceptance).

In every marriage contract under Islamic law, offer and acceptance
are very essential in order to validate it. The offer al-ljab is a declaration
expressed to create the contract. Acceptance, al-Qabul 1s the mutual
consent expressed by the other party signifying the acceptance of the offer
and agreeing with the contract.

According to all jurists 1t does not matter who makes the offer or the
acceptance. The offer and acceptance can be made orally where all the
parties are present or by writing, where both parties are absent. Regarding
the expression to be used all the jurists agreed that 1f the expression of the

offer i1s such that it denotes marriage, with words such as Zawwajtu or An-

kaltum meaning “I have married you”, or I have wedded you”, the marrage

will be valid. The Shafii and Hambali Jurists msisted that only words
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derived from Az-zawat and An-Nikkah both meamng marnages, are
accepted. The Hanafi junists hold that any expression used that is
understood to be an offer is valid except such terms that its meaning
(enjoyment). All such marnages have been prohibited by both the Quran
and traditions of the prophet (PHUH).

With regards to acceptance Qabul, the Maliki Hambali and Hanafi agreed
that 1t can be by any expression that denotes agreement and acceptance of
the offer such as “Qabiltu” (I have accepted)” Watagtu (1 have concurred)
“Raditu” (1 have agreed). But the Shafii held a contrary view. According

to them it should be the term “Az-zawwah an-Nikkah and Qabiltu

Tazwijaha or Qabiltu Nikkahaha, meanmg. .. I have accepted her marriage

or agreed to it

Where both intending parties to the marriage are present and are
capable of expressing the offer verbally, they must express it verbally.
Signs or writing is not necessary unless where one party is absent. The
offer and acceptance must be at “one meeting place” (Majilisilaqd).
Accordingly, if the “meeting” is broken before the offer i1s accepted that
offer lapses. Hambali and Hanafi jurists are of the view that the acceptance
needs not to be immediate, provided that it is made at the same meeting.
The Shafii and Maliki jurists are of the view that it must be immediate even

though they allow a minor or slight interruption.
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The acceptance must correspond with the offer. Thus, if the offeror
(guardian) said I have marrted you to my daughter Zainab and the offeree
{husband) said, “I have accepted your daughter “Maryam”, the marriage 1s
void. But if this inconsistency between offer and the acceptance concerns
the sadaq as where the offeror (guardian) said “I have married you to my
daughter “Fatima” with the sadaq of 500.00 and the offeree satd I accept
her with the sadaq of &1000.00 then the marriage 1s valid. The same rule
appltes where the suitor offers to marry a woman with ¥ 1000.00 sadaq and
she or her guardian accepts :#800.00 sadag.

The offer and acceptance must be immediate and where it ts made
subject to certain happenings in the future it becomes invalid.

For example, if the suitor said to the woman or her guardian that 1 wall
marry her if I get a job in future and the woman or her guardian accepts,
then the offer and acceptance 1s not vahd. Both parties should hear and
understand each other irrespective of the mode of communication used.
This means that the offeree or suitor must ascertain clearly what the offeror
mntends and the offeree must know that the offeree genuinely accepts the

offer.

4.4.2 STIPULATIONS IN MARRIAGE CONTRACT.
(SHUROUT/ASH’SHARD)

Stipulations are those conditions that either of the party to the

marriage contract may require the other to fulfill at the time or before the
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conclusion of an Islamic Law marnage. For the purpose of convenience,
the stipulations are categorized into four groups.

Stipulations that strengthens and enhance the legal effects of
marriage are vahd and enforceable, Examples are stipulations on
maintenance, feeding and clothing of the wife. And also a reciprocal on the
woman of obeying the husband and that she must not go out without the
husband’s permission. Both parties must fulfill these conditions even

without their express mentioning.

Stipulations that negate the legal effects of marriage; Examples are
stipulations that wife would maintain herself, or that there will be no sexual
intercourse by the parties, no payment of sadaq. Such stipulations are
unlawful because they negate the legal effects of marriage even though they
are valid as between the parties. All the jurists agreed that, such conditions
should not be fulfilled.

Stipulations that are to the exclusive benefits of the wife;, For
example, a condition that she will not be taken away from her parent’s
house or that the husband will not marry another woman throughout the
subsistence of their marmage. As regards this position, the jurists differ.
The Maliki, Hanafi and Shaffi are of the view that the marriage 1s valid but

the conditions are not operative and must be removed. They support their
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view with the following traditions and Quranic provisions. Quran 5:1. It
provides that:
O ye who believe! Fulfill all obligations.
In one tradition, the prophet (PBUH) sad:
Muslims are bound by their conditions or stipulation
except a condition or stipulation that legalizes the
unlawful or prohibits the lawful *'

In another tradition the prophet (PBUH) said:

Any condition, which is not in Allah’s book is invahd
even if it is stipulated hundred times.**

The Hambali and other jurists are of the view that such conditions must be
fulfilled. Thus if the husband does not fulfill it the marriage should be
annulled. They supported their views with the decision of Umar Tbn AL-
Khattab who decided a case in favour of a woman over a condition which
her husband accepted before they concluded a marriage contract on the
basis that: .... “The rights and obligations are decided or determined at the
time of entering the contract.” The jurists further argued that accepting any
condition do not amount to the prohibition of the lawful things, it is only a
voluntary sacrifice of the one’s right in return for another’s woman tavour

without which the marriage contract cannot be concluded.



Commenting on the above tradition, the Maliki junsts hold that any
marriage, which is contracted in the light of such forbidden stipulation,
must be annulled, provided that marnage 1s not consummated. But where
the marnage 1s consummated the marnage continues and the stipulation is
inoperative and the wife does not deserve the specified sadag but only the
proper sadaq because the presence of any unlawful conditions causes

defects in the specified sadaq.

The Hambali jurists are of same view with Hanafi, except that they
consider some conditions as exceptional and that such condition invahdates
the marriage contract. Among such conditions are: to stipulate that the wife
will be divorced within a specified time and to stipulate that the marriage
can be repudiated within a spectfied period, by either or both of the

parties.”

4.5.0 MARRIAGE GUARDIANSHIP

A Marrniage guardian for a muslim woman must be a free muslim
male who 1s Islamically competent to run his affairs by himself. It is said to
be the legal authonty vested in a person who is fully qualified and
competent to safeguard the interests and rights of another who is incapable
of doing so independently.*® Tt could be the authority of the father or a

nearest male relative over the minor, insane or inexperienced person who
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need protection and guardianship.®’ However, distinction must be made
between a marnage guardian and other legal representatives. The former is
normally the nearest male relation in whose absence a community official
may assume the responsibility.

The right conferred on or the duty assigned to the guarcdhans 1s ascribed by
law and cannot as a matter of fact be unilaterally terminated.

A legal representative on the other hand, 1s any person who agrees
through prrvate negotiations to represent another party within the authortty
delegated to him by the principal party and in some cases by the guardian.
As regards who should have a guardian in a marnage there has not been
consensus amongst the different Islamic schools of thought. The general
view however is that minors, nsane, inexperienced, and irresponsible
persons of either sex must have marriage guardian.® Despite this, emphasis
has always been laid on the woman and little 1s said about the
corresponding need of the same for men. The reason for thus may be due to
the fact that men are generally believed to be relatively more experienced
than women who tend to marry women/girls by far their juniors. Hence the

provision of guardianship for minors and in-experienced women.

It 1s the woman who needs a guardian in Islam because she is usually
considered inexperienced in practical affairs and, as she may be intrigued

into commitments contrary to her interests. It is argued that if marriage is
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not contracted on her behalf, she may appear to be inconsiderate,
presumptions and inclined to inter-mingle with men, such actions would
customarily stigmatized her character. Because of these, some jurists
agreed that a guardian 1s required to protect the woman’s interest in order to
safeguard her moral integrity and to take possible precaution to maximize
the probability of a successful marriage® And because the father love and
care for his daughter are usually taken for granted, he is the first man to
qualify as her guardian provided of course he meets the requisites of

guardianship.*

4.5.1 AUTHORITIES ON MARRIAGE GUARDIANSHIP.

Marnage guardianship 1s one of the essential pillars of a valid
marriage contract under shariah. And marriage guardianship is the power
invested mn a person who 1s fully qualified and competent to safeguard the
interest and rights of a woman in the circumstances of contracting her
marriage.

There seems to be an over lapping of the right to guardians in this
sense and other forms of legal representation and delegation already
discussed. There is a lack of agreement among the junists on the guardian’s
authority and the extent of the ward’s right, but they differ on whether
guardianship in marriage 1s a condition for the validity of the marriage. The

majority are of the view that marriage guardianship i1s a condition any
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marriage contracted without it is void. Saydina Umar, Ali Tbn Masud, Tbn
Abbas, Abu Hurairah, Aisha as well as Imam Maliki and Shaftu accepted
the view. They rely on the provisions of Quran and traditions of the
prophet (PBUH). In Quran 24:32 provides that;

And (you ought) to marry the single from among you

as well as your male and female slaves as are fit (for

marriage).
Quran 2:221 provides;

And do not give your woman 1n marnage to mushnks.
The point here 1s that the guardians {men) are being addressed regarding the
marriage of thetr wards. It was reported on the authority of Abu Musa that
the Prophet (PBUH} said:

There is no valid marriage without a waliy (guardian)*'
Like the Quran, the tradition cited above also addressed the guardians. The
supporters of this view argued that marrniage has a number of objectives and
purposes and that many women are emotional and sentiment in choosing
partner for marriage as result of which they make wrong choices and
consequently misses the opportunity of attaining these objectives. It is for
reasons such as these that she is prevented from pursuing her own marriage
directly, but through a guardian mn order to achieve these objectives and
purposes sufficiently and effectively. ™

Abu Hanifa and Abu Yusuf are of the view that a woman of full age

and full legal capacity has the right to directly contract her marriage
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whether she is a virgin (Birk) or a matron (Thayyib). They however agreed
that it 1s better for her to assign her agnatic guardian to contract her
marriage on her behalf so as not to appear inconsiderate. They further
argued that since a woman has the right to deal directly in all commercial
transactions, she should have the nght to contract her own marnage. They
argued that the prophetic tradition m respect of guardians are referring to
women of incomplete legal capacity like munors, insane and the
inexperienced. The supporters of this view substantiated their view with the
provision of the Quran 2:230 tn which Allah said:

So if a husband divorces his wife (irrevocably) he

cannot after that re-marry her until she has remarned

another husband (and he has divorced her) ..
Marriage in the above verse has been prescribed to the women exclusively
and not guardians. Therefore guardians are not a condition precedent or an
essential ingredient for the validity of the marriage contract of an adults,
divorcee or widow. Similarly, from the prophetic traditions they relied on
the tradition narrated by Abu Hurairah that the Prophet (PBUR) said:

A matron should not be given i marriage except after

consulting her, and a virgin should not be given in

marrtage except after her permission 1s sought for. The

people asked O Allah’s Apostle how could we know

she has given her permission? He said: Her silence 1s

her permission®

The importance of guardianship cannot be over emphasized and it was on

this basis that Allah in Quran 2:232 provides:
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When ye divorce women and they fulfilled the term of

their 1ddah do not prevent them from marrying their

former husband if they agreed on equitable terms.
Similarly, there are various traditions of the prophet (PBUH) supporting the
above verse of the Quran on the importance of marrage guardians. In one
tradition reported by Aisha (May Allah be pleased with her), she said that
marriage during the days of Jahilliyah was of four types, one of them 1s
where a man becomes betrothed to another man’s daughter or ward, the
guardian specifies the dower and the bride-groom pays 1t in consideration of
her marriage. In another report she narrated that the prophet (PBUH) said:

The marriage of a woman without the consent of her
marriage guardian is null and void.*

452 CLASSES OF MARRIAGE GUARDIANS

In discussing marriage guardians it 1s necessary to know the
followings and their roles in a marriage contract.
(1)  Wali Mujbir (1.e. with the prerogative power)
Wali Mujbir refers to all male nearest relations (agnate) to the girl/woman
or ward who has the nght to impose their power on such females to marry
regardless of their choice. In the absence of the nearest male relation, the

community may assign a person such power.
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The Maliki law provides that only the father or s executors have
the power of Ijbar (compulsion) over his son or daughter in respect to
marriage as follows:

(a)  his young virgin daughter

(b}  his young daughter who has lost her virginity

(¢)  his adult virgin daughter until she becomes an adult

(d) his insane daughter whether adult or young and his adult thayyib
daughter who lost her virginity outside wedlock

{¢) his young son.

The Hanbali law agrees with the Maliki law but restricts it to only the
minor daughters, virgin or otherwise. The Hannafi law provides that the
power of hibar {compulsion) can be exercised only 1n respect of his minor
daughter virgin or otherwise which do a father and agnatic relations deemed
to lapse when he attains puberty. And a woman has the right to opt out of
the marriage contracted by a marniage guardian other than a father or
grandfather after attaining puberty, 1.e. repudiating the marnage which 1s

known as the doctrine of Khivar al-Bulugh¥  The right would be

considered to lapse by lapse of time, receiving the dower or if the marriage
1s consummated. The Shafi’t law gives the father and the father’s father
only the right of Ijbar on a virgin daughter only. They maintained that to
give any other this right would amount to oppression on the child since not

all relations are equally interested in 1ts welfare and happiness as the father
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and grandfather, that the more distant the relation 1s to the child the matter

would be less important to them than their person.

(1)  Walhi not Mujbir; these are marriage guardians who are legally

authorized to possess the power of Iibar (compulsion) to contract a marriage
for a ward. This power 1s assignable to many people whereas the order of
priority differs as seen below:
The Maliki and Hanafi Laws:

In the absence of Walhh Mujbir, the agnate relations of the woman
take precedence over those of agnatic ones. This is the order of the agnates
priority,

(a) the woman’s son and his descendants even if the son were a son
of zina.
(b)  the father and the father’s father how high so ever
(¢)  the brothers germane and consanguine and their sons with the
germanes taking precedence over the consanguine,
(d) Paternal uncle’s germane and consanguine and their descendants
with the germanes taking precedence over the consanguine.
The Shafi’1 Law:
The rule of priority for wali not mubir is the same as in Maliki and

Hanafi laws, but excludes the son and his descendants as wali (guardians).
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The Hanbali Law:

The rule here agrees with that of the Shafi’i, and also agrees with the
Malikis but where the Wali Mujbir refused for no just cause to marry his
ward off, the political leader 1.e. the judge can step mn as the wali for the
interest of the ward. The Law of Maliki 1s followed and applied by the
courts 1n Nigeria.

There are two distinct classes of guardianship. There 1s that which ts
based on consanguinity relationship and that which is merely conferred. In
the latter case, the guardian is conferred an authority by a superior body to
act as one if, he fulfills all the conditions of a proper guardian. With regard
to blood relationship as a determinant of a guardian, it 1s regulated with
special laid dawn specification, and it follows a hierarchical order. Prionity
1 given to the son or the grandson of the woman who intends to contract
the marriage according to Hanafi School, and under Maliki, Shafi’i and
Hanbali.

The woman’s father takes precedence over her son and brothers.
The guiding force behind the hierarchy is the affinity or closeness of the
person to the woman as reflected in the hierarchy of inhentance. The son
and the father, for example, are the closest to the woman but the son comes
first before the father because in the estate of a woman, he is the most

qualified.
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It 1s worth noting here that if the father-hood or the biological father
has not been recognized, i.e. no qualified e.g. he cannot have the right of a
marriage guardian at any point in ttme. In such an instance the son or other
agnatic relatives of the woman will be the person to be considered for
guardianship. This 1s just an exception because ordinarily a father takes
precedence over the brother, next to the father in terms of closeness is the
grandfather, followed by her brothers full or consanguine and their children.
In the same vein, her cousin, who is the son of the father’s full brother takes
precedence over the cousin who is son of her father’s half brother.

In the occasion where the woman does not have any relations, or
former master in the case of a freed slave, the right automatically falls on
the person who brought the woman up or the person under whose care she
spent a period of not less than 10 years. However, in the absence of the
above class of persons, the government becomes the guardian - This is
usually done wia the office of the judge or his agent or any muslim person.

It should be borne in mind that the right of the guardian to decide
whom his ward should marry (power of ijbar) is exerciseable only by the
father of the woman who falls within the following categories;

(a) A “birk” 1.e a woman who has never married before. Age is of

no barrier here also of no relevance is the fact whether she is still
a virgin or she has lost the virgimty as a result of adultery or any

other cause,
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(b)

(c)

(d)

(e)

The father in his capacity as waliy can exercise the power of Ijbar
on his daughter who has ceased to be a virgin due to a vahd
marriage in which the husband later died or obtained a divorce
before the girl attains the age of puberty.

Where the bride remains a minor and a virgin after the dissolution
of the marnage, which lasted less than one year.

The father has the rnight to exercise the power of Ijbar on his
daughter whether married or not; minor or adult, if the daughter
does not possess full reasoning faculty.

In ali the above, if the father had however stopped taking care of
the daughter, his right in respect of determining the choice of his
daughter’s husband will be forfeited. It should be borne in mind
that the above situation does not per-se give the father an
unfettered right on the choice of her daughter’s husband. His
acceptance or demal of any husband must be in the best interest
of the girl child. He can therefore not compel his daughter to
marry a man who 1s suffering from diseases such as leprosy,
mental disorder or gynecological ailment. In a nutshell, while
other categories of guardian such as son, brother, uncle, etc. need
to obtain the consent of their ward before giving their hands out
in marriage, the father need not seek their consent but must prove

to be acting in the interest of the daughter so to speak.
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Failure to abide by the above categories of guardian the marnage

would be declared null and void if she later resents it. A case in point was
that of Muhammad Abubakar V Hadiza Muhammad and Ihrahim
Ndagali Chakyail®*®. The plaintiff urged the court to annul the purported
marriage caused to be conducted by the Etsu Patigi in his palace on 21%
April, 1991 because he as the father of the 1 defendant/ Plaintiff did not
consent to the marriage.
After obtaining evidences for the parties and witnesses, the trial court came
to the conclusion that, the marriage was void ab-initio, but however refused
to grant the plaintiff’s prayer for a perpetual ban on the parties to contract
any other marnage.

The plamntiff dissatisfied with the decision of the lower court took the
matter on appeal. The Appeal Court confirmed the judgment of the trial
court in refusing to bar the defendant and respondents from contracting any
further marriage. It also upheld the lower court’s decision to dissolve the
marriage.

(1)  Wali not Mujbir

Some cases on the application of Jjbar in Nigeria will be studied
below. In the following case the power of Iibar studied below, was
exercised by an uncle who was the brother of the girl’s father:

Mairo Baba Nasidi V Alhaji’’ at the Kano upper Area Court. Mairo Baba

Nasidi was a fourteen years old student of W.T.C. Bajoga in Bauchi State.
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Her father’s semor brother went to her school to seek for her transfer letter
to Queen Amina School, Kaduna that the principle in good faith granted.
Instead of taking her to Queen Amina College he married her out to Alhaj
Sani, a businessman in Kano who was about seventy years old. She refused
to be led to the Alhaji’s house and remained in her mother’s house. Tt was
reported that he chained the hands and feet of Mairo while he beat her. The
matter was taken to the court where the lower court upheld the marriage.
On appeal to the Sharia Court of Appeal, Kano, it was held that the uncle
did not have power of Ijbar. In Alhaji Isa Bida V Baiwa™, the father of
Baiwa had inttially intended to many his daughter to his brother’s son, he
changed his mind and requested her to bring the man she would like to
many. She then proposed to marry one Mamman which she informed her
tather. He agreed but later changed his mind and rejected him. The court
actually found out that the father had authorized his daughter to bring the
man she would like to marry, which she did. The court was told that the
mother refused her to marry her father’s brother’s son, while the father
rejected Mamman because his (Mamman’s) mother and brother were
suffering from leprosy. The court found out that Mamman’s mother and
brother were not suffering from leprosy as claimed by Baiwa’s father. The
court said there 1s no valid reason for the girl’s gather to refuse the

marriage.
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The father, Alhan Isa appealed against the decision of the Upper
Area Court Minna, to the Sharia Court of Appeal, Sokoto on the ground that
he has the night of Wah Mijbir over his daughter. The court said that he the
father had authorized his daughter to conclude her marrniage and her atfairs
with some one of her choice. That the father had no nght fo force her to
marry some one else. The court said the source of this nght of the daughter

in this circumstance 1s in Jawahir ul — Thlil, a commentary on Mukhtasar

Vol.1 p 280. Similarly, in the case of Karimatu Yakubu & Anor V Yakubu
Paiko &Anor” the Kaduna Court of Appeal said:
In the Maliki Islamic School of Law, a father has a
right to compel his wvirgin daughter in marnage
without her consent: but where he gives her the right
to choose between two or more suitors, he has lost his
power of Ijbar and marriage contracted without her
consent 1s 1n valid.
In this case a mineteen years old girl had three suitors. The gather talked to
her against one and she had to choose one from the remaining two. Her
father objected the one she chose on the ground that he did not know him.

This led to the dispute now before the court.

The Limit of Ijbar

1. The right of a father to decide whom his daughter or ward should
marry does not extend to allow him to compel her to marry a man
who 1s not mentally fit or with diseases such as mental sickness,

leprosy or those that affects the reproductive system.



1. He does not have such night on a Thayyi woman (1.e a woman
who had been married before) provided she has reached puberty
and sane

iii.  The father can delegate his right of [jbar over his female slave
whether she 1s Bikr (i.e¢ a woman who has never married, whether
minor or adult of over forty years old) or Thayyib

iv.  Express consent of a widowed or divorced woman 1s needed
before giving her out for marriage. And a woman who has never
married should not be given out for marriage without her consent.

Her silence indicates her consent.

4.5.3 WITNESSES

It is an important requirement of Islamic law that the solemnization
of marriage should be witnessed by at-least two honest and pious people in
order to remove doubt and the absence of pious people arouse the need for a
good-number of people to witness that the Waliy (Guardian) makes the
offer and the suitor accepts it *

The muslim jurists differ as to whether the presence of witnesses at
the time of the marriage contract 1s essential or not. The majority 1s of the
view that the presence of at least two witnesses 1s essential for the validity
of the marriage contract. According to Hanafis no marriage is valid unless

it is contracted in the presence of at least two competent witnesses. They
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relied on numerous traditions of the prophet (PBUH). One of such
authorities was reported on the authority of Abdullaln (May Allah be
pleased with him) who narrated that the prophet (PBUH) said:

It 1s only the “Bagaya” (prostitutes) that get them
married without witnesses.’

In another tradition it was narrated by Abu Zubair al-Maliki, that a case was
brought to Caliph Umar of a marnage, which have been witnessed by only
6ne man angd one woman in respect of whom he said:

This is a secret marriage and 1 will not permit it. Had 1

been the first to come upon 1it, I would have ordered

that they should be stoned to death.”
The Maliki jurists on the other hand are of the view that although witnesses
are one of the essential condittons for the validity of marriage, their
presence when the marriage 1s taking place 1s not necessary, it is only
mandatory. However, the presence of the witnesses 1s obligatory when or
before the marniage 1s consummated.

Thus, if the marriage ts consummated without witnesses, it must be
repudtated with one irrevocable divorce. No woman in Islam gives, herself
out for marriage. As one scholar puts it... ..

Women and children are under the exclusive control
of the man even in the egalitarian society™ .
However, where the marriage is contracted in the absence of witnesses and

the guarchan after that informed two witnesses that he had married his

daughter (or sister) to somebody (mentioning the name of the husband) and
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the husband also met two witnesses and informed them that he had married
a woman (mentioning the name of the wife), the marriage in this case is
valid.

According to another group of jurists, they hold the view that there 1s
no need for witnesses to be present so long as the marriage is publicised
before consummation by walimah. This has been the view of Ibn Abi
Layia, Abu Thawr, Abdulrahman Ibn Mahdi, Yazid Ibn Harun, Dawud
Ahmad Ibn Hanbal, Abdullaln Ibn Idris, al-Anban and Zuhri. This was also
practiced by Abdullahi Tbn Umar al-Hassan Ibn Aly, Abdullahi Ibn az-
Zubair, Salim and Hamzah the sons of Abdullahi Ibn Umar Iman Mali also

has the same view.””

4.5.4 CONDITIONS OF WITNESSES.

All the jurists are unanimous in opinion that the witnesses to a valid
marriage under shariah must be sane, adults, muslim, if both parties are
muslims they must possess the full legal capacity and must all hear and
understand what the parties to the contract say. They however differ on the
following conditions; Moral integrity (Adalah) according to the Maliki,
Shaffii and Hambals Jurists, moral integrity which means being on the right
path, and not deviating from the teachings of Islamic tenets is a condition
regarding the requirement of witnesses. Thus, any marriage contracted
upon the testimony of “fasiq” (one who transgress the boundaries of Allah)
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is void. The Hanafi jurists on the other hand, are of the view that adalah
(uprightness) is not a condition and that marriage which has been witnessed
by a fasiq remains valid because whoever can be a guardian in marriage can
also be a witness to it. Moreover the purpose of witnesses in marriage

contract is to publicise and announce it.

4.5.5 FEMALE WITNESSES:

According to the Hanbali and Mahki jurists witnesses in marriage
contract must be male. Thus even if a marriage contract is witnessed by one
man and two women or one man and one woman or {married women alone)
no matter how great their number is it remains votd. This 1s because it has
been narrated by Abu Ubaid on the authornity of az-zuhri who said:

It 1s a Sunnah (a practice) that has been reported from

the prophet (PBUH) that female witness in hudud, or

in marnage, or n divorce, 1s not fawful and therefore

inadmissible™.
Malik also reported it in his book AI-MUWATTA (already stated above)
that a case was brought before Caliph Umar of a marriage which has been
witnessed by only one man and one woman and he said:

This 1s a secret marriage, which I do not permit. And

had 1 been the first to come upon it I would have
ordered them to be stoned.™
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Whereas the Hanafi jurists are of the view that a marriage witnessed by a

man and two women is valid and they supported thewr view with the
provision of Quran 2:282 which says mn part. ..

And call upon two of your men as witnesses and if two

men are not available, then a man and two women

from among such are acceptable to you as witnesses.
The argued that though this verse concerns commercial transaction it can by
analogy (Qiyas) be extended and applied to the contract of marnage. Ibn
Hazam is of the view that it is legally right to contract a marriage with the
witness of one man and two women alone, because the prophet (PBUH)
was reported to have said:

The testimony of a woman 1s equivalent to half of the

testimony of one man’’.
The Qualification of a witness
FREEDOM: Abu Hanafi and shafii are of the view that the
witnesses must be free and that the testimony of a slave 1s not valid. Imam
Maliki Ibn Abi Laila, Abuzzinad and Shuraih have the same view. Ahmad
Ibn Hambali on the other-hand is of the view that the witnesses of two
slaves t0 a marnage 15 valid since there is no Quranic verse or tradition to
the contrary.
MUSLIM : If the spouses to be married are muslims then the muslhim
jurist unanimously agreed that the witnesses also must be muslims. But if

the husband is a mushm and the wife 1s a (kitabiyvah) people of the book,”

179



the jurists differ on this, Hambalh and Shafui are of the view that the
witnesses must be mushims and that the testimony of a non mushim 1s not
accepted because the marriage s that of a muslim. Abu Hanafah and Abu
Yusuf on the other hand hold that the witnesses of two kitabi are valid if a

muslim marries kitabiyyah.

4.5.6 NECESSITIES OF WITNESSES

Marriage under shariah 1s a declaration by the marrying couples that
they will be umited 1in wedlock and that they want public to know this fact
about them in order that they may in future be treated as such for all social
purposes. The prophet (PBUH) strongly urged s companions and
followers to publicize their marriages with at least two witnesses.

The need for witnesses in a marriage contract 1s akin to publicity of
the marriage and to publicize a marriage means to be performed in public
(among friends” relatives and well wishers) through festivities like walimah
drum beating and dancing However, indecent and luxurious amusements
are against the practice of the Prophet (PBUH) and the spirit and teaching
of Islam.

Stmularly, the necessities of witnesses also arise in future relating to
the issue of legitimacy of children of such marriage. This i1s also the

reasons why the witnesses to any marriage contract are required to be



governed by certain conditions before they can become competent to serve

as a witness or witnesses to any marriage contract.

4.6.0 PUBLICITY

Like the payment of dower 1s a pre-condition for a valid cohabitation
of husband and wife, marriage made in secret is a nullity in the eyes of
islamic law according to some jurists. Others hold that the contract is valid,
but the secrecy only makes 1t non-religious and therefore reprehensive. The
general view 1s however that publicity 1s an element, which distinguishes
legitimate unions from illicit ones. In fact, the prophet (PBUH)
recommends marriage feasts and sanction folk music and singing during
wedding ceremonies™ . The probable reason for this is to show to the whole
world that the two persons have become one and therefore judicial notice
must be taken thereof. The implication of this is that any body dealing with
either of the party should be taken to know of the existence of the marriage
whether he was present at the time it took place or not. Thus frivolous
justification that he did not know of the existence of such a relationship will

not be acceptable.

4.7.0 SADAQ/DOWER; PAYMENT OF DOWER

The term dower is given the appellation “sadaq” in shanah. Sadagq

epistemologically speaking comes from the arabic word “sidiq” which
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means truthfulness and sincerity. Therefore the offer of sadag indicates
sincerity of the love of the man for the woman while on the other hand, the
acceptance by the latter of the sadag connotes a sincere response to the
formers’ offer. The two (offer and acceptance) put together symbolizes a
sincere vow by both parties to live together as husband and wife according
to the dictates of Isiam. Whereas sadaq usually consists of money property
or any movable object. It may also consist of services rendered by the
bridegroom to the bride or to the latter’s farmly. There are however some
cases in some non-Islamic societies in Nigenia, Afnica and others where 1t
was the bride that pays the price to the groom.59

It was a practice before the comung of Islam that for a daughter or sister
price is paid, is as old as mankind itself, vet it is still very obscure to many and of
interest to the legal minds. The motive or origin of “bride price” according to a
contemporary anthropologist must be sought in a family set up in which a young
girl was an economic asset for her father’s family. The departure of the girl from
her own family was an economic loss and this was compensated by the “bride
price”. From the point of view of bridegroom’s family the acquisition of a wife
meant the addition of a pair of working hand in exchange for the amount paid over
the bride’s family®™. This view point as useful as it may be can only partly explain
the origin of the indigenous custom but it cannot explain its continuos existence
particularly where there are no such extended families, or where the woman
herself is the recipient of the dower as it is the case in Islam. Apart from this

economic justification, there is another one based on the father’s loss of his
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daughter’s services and all her future progeny. The father who suffers such
irreparable loses should receive some material compensation.

In the rare situation where the bride’s family pays the price to the
groom or his family it has been held to be a purchase sum by which a father
buys a husband for his daughter®’. This is frequent in societies where the
sex ratio is low or where a large number of females never marry, and finally
where the married women are noted for living indolent hves. In some
societies like Athens, it 1s seen as “the wife’s contribution towards the
expenses of marnage and at the same time served as an obstacle to the
dissolution of the union for frivolous reasons®.

It should be noted that the payment of a sadaq is enjoined by the
Quran, and the tradition of the prophet (PBUH) as earlier said it may
consist of money, property, movable immovable objects or services
rendered to the bride which must however, be valuable and regarded as a
lawful articles for a muslim to own. But items like alcohol, pigs, or musical
instruments are not valid for a dower.

1t is said that a compamon of the prophet (PBUH) wanted to marry a
certain woman but had nothing to offer to her as dower. The prophet
(PBUH) asked him to teach her whatever he knew out of the Quran and that

was said to tantamount to a good dower. It 1s also worth of mention here

that dower 1s the exclusive right of the bride and she can dispose of it as she

deems fit. Thus 1t has been agreed that her right eliminates or reduces the
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element of self-interest and power of the guardian in his chowce of a
husband for the ward. He will therefore be concerned only with what 1s in
the best interest of the woman since he does not have any thing to gain by
way of a high dower. This aspect is also believed to “remove control over
their affairs from the woman’s relatives and protectors and to vest 1t in
themselves®.

Islam does not set any specific amount as the mimmum dower. The
general principle however is that dower should be estimated according to
circumstances with emphasis on moderation. The prophet (PBUH) 1s
reported to have said that the most blessed marriage is that which 1s least
costly and most easy. In fact, there were instances during the prophet’s
(PBUH) time where dower was as low as two dirham’s or less than one
dollar **

Apart from the various shade of opinion as to the reason of dower

modern mushim junists have held the view that dower 1s enjoined in return
for the man’s right at least potentially to have legitimate access to cohabit
with the woman in question.”” And that she is entitled to the same because
she has consented to marriage and made herself assessable. There is
however no hard and fast explanation to account for the institution of dower

in Islam. Hammudah Abdal Ati suggest that dower is probably a symbolic

expression of the groom’s cognizance of the economic responsibility of

marriage and his readiness to discharge all such responsibilities subsequent
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to the marriage. It may be thought of as a manifest assurance on his part
that the bride’s economic security and rights will be maintained. It s a
symbolic acknowledgment that he does or will dissociate the purpose of

marriage from the design of economic exploitation.**

4.7.1 THE NATURE OF DOWER

One of the oldest customs in the relationships within the human
family 1s that man has to pay a dower or on the occasion of marriage. Not
withstanding, the payment of dower, the man was responsible during the
whole period of marriage for the maintenance and up keep (nafaqah) of his
wife and children %’

As one of the first steps to seeing her pleasure and as a token of
respect for her acceptance, a gift was given to her. There are various

provisions of the Quran on the 1ssue of dower, In Quran 33:50, it provides:

O prophet! Lo! We have made lawful unto thee thy
wives unto whom thou hast paid their dowers and those
who thy night hand possesseth, of those whom Allah
hath given thee as spoils of war, and the daughters of
thine aunts on the fathers side, and the daughters of
thine unless on the mothers side who emigrated with
thee and a believing woman if she gives herself unto the
prophet and the prophet desire to ask her in marriage - a
privilege for the only not for (rest of) believers - we are
aware of that which we enjoined upon them concerning
their wives and those whom their right hand possess -
that thou mayst be free from blame, for Allah is
forgiving merciful.
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All the Islanmic jurists agreed that dower 1s a basic requirement for the
validity of marrtage. The obligatory nature of dower 1s clearly expressed in
both the Quran, and Sunnah, In Quran 4:4 it provides.

And give unto woman thewr mamage portions in the
spirit of gift.

Also in Quran 4:24 it provides:
And those of whom ye seek content (by marrying

them) give them their portion as a duty.

The prophet (PBUH) paid dower to all lis wives and all those who married

his daughters were made to pay dower to their wives,

Again, as to what could be given as dower, the nature ranges from
money, property or any movable object. It may also consist of services
rendered by the bridegroom to the bride or to the latter’s family. On the
nature of dower, the jurists are unanimous that 1t has to be a valuable

property (Mal-muthgawwam) the quantum or value of which 15 certain and

the delivery of which 1s certain, possible and specified. It can be moveable
(Manqul) or immovable {Aqar). And it can be usufruct (Manfa’ah) or
services rendered to the bride.

The above pre-supposes that 1t 1s only something that 1s valuable that

can be given as dower and all that 1s forbidden 1n Islam cannot be given as

dower. For example, pig, alcoholic drinks or wine cannot be given as

dower, which 1s the unanimous view of the junists. However the jurists
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differ as to whether the invalidity of the dower affects the validity of the
marriage.

The Maliki jurists hold that 1f the sadaq is not vahid the marriage
becomes invalid and must therefore be annulled, unless 1t has been
consummated, then it becomes valid and the wife deserves proper sadaq.*®

The Hanafl, Hambali and Shafii jurists on the other hand are of the
view that the invalidity of dower does not invalidate the marriage. This 15
because even if sadag is totally not mentioned when the marnage is
contracted this will not affect the validity of the marriage likewise an
invalid sadaq cannot affect its validity.”

The Maliki Law — Shafi’i Hanbali”® hold the view that sadaq is paid
in cash or kind, but whatever form 1t takes 1ts value should not be less than
Va (one-quarter) dinar or 3 dirhams. The payment of sadaq i1s not only
limited to cash. Its flexibility shows the design of Islam to put marriage
within the reach of all cadres of men (rich or poor) that is best reflected by
its being allowed to be paid in cash or in kind. The above instances are
good examples to illustrate the modesty of Islamic mode of marnage. Amir
Ibn Rabia reported that a woman belonging to the tribe of Fazarah married
with sadaq of a pair of shoes. The prophet (PBUH) asked her: Are you
satisfied with a pair of shoes considering yourself and your wealth. When

she answered n affirmative, he approved the marnage.
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4.7.2 CLASSIFICATION OF DOWER:

1.

1.

Dower is categorized into two:
Specified sadag and 2. Unspecified sadaq.

Specified sadaq (as-sadaqul-Masamma) is the one, which is fixed and

agreed upon by both parties to the marriage contract before or at the
time when the marriage 1s being contracted.

Unspecified or proper sadaq (sadaqul Mithl) 1s that which 1s

commensurate and equal to the woman’s value from among the bride’s
father’s family, like her germane or consanguine sister, her paternal
aunt, her paternal aunt daughter etc. what 1s thought of or considered in
this equality 1s the qualities that are generally desired in a woman like
age, beauty, rehgion, wealth, virginity or lack of it, standard of
education, intelligence, country, etc. If there is no woman, beside her, in
the family from her father with whom she could be compared with
regarding the above mentioned qualities, then her proper sadaq of a
woman from such a famuly equal to her father’s family status 1s payable.

In considering sadagul-mithl, the social status and condition and the

financial means of the husband should be considered.

In terms of payment dower is divided into two:

1) Prompt dower which 1s payable during the time of contracting the

marriage or immediately after, thus once it is agree upon by the parties,

it must be paid or delivered.
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1) Deferred dower whose payment 15 postponed to a period 1n the future.

On deffered dower also the jurists differ, in their views:-

The Maliki jurists holds that if the dower 1s specific and 1s readily
available, such as a car, house at the place where the marriage is contracted
then it 1s compulsory that it should be handed over to the wife or her
guardian on the day of the contract. It is lawful to stipulate its deferment.
Whereas the wife has the right to agree (or disagree) with the deferment
because prompt dower is her right and as such she has the nght to waive it.

But if the dower is specific and it 1s not available at the place of the
contract of marriage its deferment 1s allowed to a reasonable period within
which the property does not transform. However the Maliki jurists hold
that the wife can refuse consummation when she i1s not paid the whole
dower or part of it.

Where the dower is not something specific, for example, money or

other property which is usually weighed or measured but whose description
15 known, its deferment 1s allowed but the period must be mentioned.
Where the period is not mentioned 1f the marriage 1s consummated in which
case she becomes entitled to sadag Mithl. In all cases the period must not
exceed fifty years or above’"

The Hanafi jurists on the other hand are of the view that spouses can
agree that the dower be prompt or deferred or part of it prompt and the other

part be deferred, over to the time of death or divorce because this 1s
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customarily practiced and custom 1s considered to be one of the source of

Islamic law. It is also nightful to pay the dower instalmentally. If the dower

is deferred to any other time than the event of divorce or death) such as
deferring it to the time when the husband becomes rich or when it rains then
the whole of dower must be paid immediately after the event.

If the marriage 1s contracted with dower, but no specification ts made
as to whether its payments is to be prompt or deferred, then the custom of
the people of the place where the marriage 1s contracted must be enforced.
If there 1s custom and regarding differed or prompt paid dower, it must be

paid promptly because the general rule i1s that dower becomes binding

immediately after the conclusion of the marriage contract.

Where the dower 15 not fixed, and there 15 no mention as to whether

it 1s prompt or deferred, the wife must be paid a part of the dower which
people (in the area where the marriage 1s contracted) pay equal, to her
status.

If the payment of half of the dower is made to be prompt and the

other half thereof 1s deferred without specifying the time when it will be
paid, the Hanaft jurists have two different views, one of which is that the

whole of the dower must be paid promptly. And the other view is that

deferment (even though the time 1s not spectfied) 1s right and the time of its
payment 1s either the time of divorce or the time of death which ever is

shorter”” according to the Hanafi,



4.7.3 ELIGIBILITY TO DOWER.

Generally, there are instances relating to eligibility of dower/sadaq to
the wife; 1.e. there are cases in which the wife becomes entitled to a fixed
dower and also cases in which she becomes entitled to half dower as well as
instances where the wife does not become entitled to anything at all.

Before proceeding to its full analysis it is important to state first

Once the marrtage 1s valid the dower 1s due to the wife immediately after

the contract though it could be specific or proper. Conversely, where the
specification is valid and the contract is invalid the spectfied dower is not
due unless there 1s actual consummation of the marriage. The authority for
this is the prophetic tradition in which the prophet (PBUH) said:

Any woman who marries without the consent of her

guardian then her marniage is void. And if the husband

had sexual intercourse with her then she has a

(complete) dower for what he has got legally (i.e. the
sexual intercourse with her)”,

If on the other-hand the dower is unspecified, it is deserved by the wife in the
following circumstances: When the marriage 1s valid but the sadaq is not fixed by
the husband nor is it claimed by the wife and rather she kept silent from claiming

it until the husband consummated the marriage then in such a case, she deserves a

proper dower.
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But if either of the spouses died before consummation and before the

fixing of the dower the wife deserves the proper one according to the Hanafi

school. And according to the Maliki School, she deserves no dower.
However, the preponderant view is that of the Hanafi School reported by
Abdullahi Mas’ud on this subject and that of the tradition of the Prophet
(PBUH) explained below.

Mutual agreement by the spouses to waive and forfeit the dower 1s
illegal. This is because dower 1s one of and essential legal conditions of a
valid marriage contract. Therefore, no one has the night to waive or to
forfeit it. Thus, if the parties agreed on this, the agreement 1s considered an
invalid stipulation and an invahid stipulation does not invahlidate the contract
and the wife is entitled to proper dower m the absence of specified one.
This rule applies whether the husband has consummated the marriage or he
died (before consummation). This is the view of the Hanafl jurists.
Whereas according to the Maliki jurists such marriage is invalid. That, if
the husband cohabits with the woman, she deserves proper dower. But if he
divorces her or one of them died before consummation, the woman deserves
nothing.

Where the specified dower is invalid, it becomes invalid in the

following instances:
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i. When the specified dower is not a legal property such as a dead amimal,
a grain of wheat, a drop of water and all other things, which are not
used, or are used but are not usually regarded with value by people.

11. When the specified dower is a property but not inviotile such as a bird in
the sky minerals beneath the earth, and things like wine or pig (to a
muslim) even 1f the wife is a kitabiyya.

1it. When although it is an immoveable property it is nevertheless unknown.

If in any of the above cases marriage 1s concluded, the wife deserves a

proper dower. The rule applies if either of the spouses died before the

marriage 1S consummated.

4.7.4 FULL FIXED DOWER/SADAQ

Dower - dower i1s payable under Islamic Law whether it has been

fixed and agreed upon or not, or where 1t 1s stated in the contract that there
should be no payment of dower. Hence there are two kinds of dower;,

specified (Mu’ajjal) or unspecified (Muwajjal) stated below.

(i)  Specified Dower — Mahr-al. Musamma.

It implies therefore that there was an express agreement on what will
amount to dower in consideration to the marnage contract. The husband
shall be compelled to pay the whole of the specified dower irrespective of

its being excessive.
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The Law did not fix any limt to the amount of dower that 1s to be payable
to the bride, due to the difference in the peoples’ financial circumstances
and means. Islamic Law provides that any thing that is legal can constitute

7
dower.”

(ii)  Unspecified Dower — Mahar al-Mithli
In cases where dower has not been fixed either before or at the time of the
contract, or after the contract it 1s fixed with reference to the social position
of the woman’s father’s family and her own personal qualifications. The
most important yardstick that should inform the amount to be paid also is
the amount of dower paid to her sisters and paternal aunts. Hamilton’s
Hedaya summed up the factors to be taken in consideration:
In regulating the proper dower of a woman, attention
must be paid to her quality with the woman from
whose dower the value is to be taken, in point of age,
beauty, fortune, understanding and virtue, because it
varies according to any differences tn all these
circumstances; and in like manner it differs according
to place of residence or time.”
The wife becomes entitled to the whole of the fixed dower in the
following circumstances:
Where the marriage i1s consummated, by virtue of the provisions of the
Quran 4:20-21.
But if you desire the exchange of a wife in place of a

wife, and you have given one of them a whole treasure
(Qintar or sadaq) take not any thing of it back. Would

154



you take it by slander and manifest sin? And how
could you take it away after you have taken yourselves
to one-another and they (the women) have recerved a
most solemn pledge from you.

Also all the jurists are unanimous that in the above situation, the wife

becomes entitled to a whole dower even if the marnage 1s invalidated later
because of one reason or the other.
If either of the spouses died, before consummation Hanafi and

Hambali added that if there 15 “khalwah sahihalh” (vahid retirement) 1s

sufficient even if sexual intercourse does not take place. The Maliki and

Shafui on the other hand are of the view that if there s “Khalwah Sahihalt”

alone without sexual inter-course then the wife only become entitled to half
the fixed dower and if the dower is not fixed she becomes entitled to what 1s
called “Mur'al” (gift).

The Hanafi and Hambali supported their view with a prophetic
provision, of the prophet (PBUH), which was related by Ad-Dar Qutni that
the prophet said:

He who uncovered the veil of his wife and looked at

her, Qggg bpcomes binding (qn him) whether or not

the marriage 1s consummated with her.
They further argued the fact that the husband isolated the wife in such an
enclusive atmosphere and refused to have sexual intercourse with her, when

there 1s no obstacle preventing him is not the wife’s fault and so the



husband is bound to pay the full dower, since the wife 1s not responsible for

refusing the husband to fuifill ns right.

The Maliki jurists on the other hand supported their view with a
verse from Quran 2:237 which provides:

And if you divorce them before having touched them
but after having settled a dower upon them then give
them half of what you have settled - unless 1t be that
they forgo their claim or he m whose hand 1s the
marriage.

A wife also deserves complete sadaq 1f she lives with the husband
for a complete year in the matrimomal house provided she attained puberty
and she i1s capable of sexual inter-course with the husband even if the
husband did not actually have sexual inter-curse with her. This 1s because
consummation within this penod 1s presumed. The argument in favour of
the above view is that the presence of the wife at the conjugal house 15 a
mark of married status to the man in the sense of honour, pride,
responsibility and duty. Similarly, with the marmage, the woman becomes

reasonable and respectful in the eyes of the society even if consummation

does not take place. This 1s the view of the Maliki,

(iii) WHEN THE WIFE IS TO HAVE HALF-FIXED SADAQ/DOWER

Like what applies in full dower the wife becomes entitled to half

dower 1n the following circumstances:



(a) If she 1s divorced by the husband before consummation of the
marriage and the divorce oniginated from the husband’s side. All the
muslim jurists agreed on this provided the dower is a specified one and the
specification 1s valid. This 1s by virtue of the provision of Quran 2:237
which provides:

And if you divorce them before having touched them,

but after having settled a dower upon them, then (give

them) half of what you have settled.
(b)  Thus, if the dower is not specified, or the parties mutually agreed to
waive or forfeit 1t, or it 1s specified but the specification 1s not vahd and
then separation occurs before specifying (or fixing the dower and before

consummation or Khalwah_Sahihah (valid retirement) then the wife

deserves no dower instead she gets a Mut 'ah (gift). Because she deserve

dower in the event of divorce before consummation 1t 1s half of the proper
dower and there 1s no authoritative reason in Islamic law to reduce 1t.
However they differ regarding two issues: If dower is not fixed
during the contract but 1t is fixed and specified after or by the decision of a
judge it shall be regarded as a specified dower and therefore if the husband
divorces her before consummation she deserves half of the dower.
On this Abu Hanafi 1s of the view that such dower shall not be

regarded as specified dower like the one which ts fixed during the contract.

Therefore, 1f the husband divorces the wife before consummation or before

Khatwah Sahiha (valid retirement) the wife does not deserve half of the
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dower, which is fixed after the contract. Instead, she 1s entitled to Mut ‘ah
{gift).

Where a specific dower is mentioned during the contract and the
husband made an increase of certain amount after that and he divorces the
wife before consummation or khalwah will the wife in this case can she be

entitled to both half of the dower and half of the increase, or will she be

entitled to only half of the dower?
The view of the Hanafl junists regarding this is that she is only
entitled to half of the dower while the majority of jurists opined that she 1s

entitled to both half of the dower and half the increase.

(iv) 'WHEN THE WIFE DESERVES NO SADAQ/DOWER

Dower will be forfeited and the wife will not deserve it, in the
following circumstances.
(a)  Where separation between the spouses occurs before consummation
and the separation 1s originated by the wife or it 1s due to her fault such as
when she apostates; (ridda) or when she refuses to accept Islam afier her
husband has done so and she is not a “kitabiyya” the repudiation of the
marriage for a defect in the husband (to those who legalize such repudiation
to her) the same rule applies where the separation originates from the

guardian of the wife.
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(b)  Where the separation is as a result of the husband’s conduct and 1t
occurs before consummation or Khalwah and it is an annulment and not
divorce as where the minor or insane chooses repudiation after attaining

majority or after regaining sanity respectively.

(¢) Where it 1s discovered that the parties are related within the

prohibited degree of marriage.

48.0 CONCLUSION,

Marriage under Islamic Law as evident from the aforementioned has
been given much time and thinking of almost every conceivable problem by
the Quran and hadith which helped the jurist to proffer the way out. Islamic
countries tend to have bias for one or two School of thought’s views than
the other in their codified laws. Nigeria subscribes to the Maliki view
officially and unofficially muslims blend it with others.

Marriage 1 Islam 1s very well regulated, with the minutest
conceivable problems explained, for easy resolution and gwmde. The jurnists
have provided detailed arguments, analysis and justification for their views
on the issues thereby prowviding a ready made thought for instant guide for
the spouses, and the public at large. This has reduced confusion and
disputes by making available interpretations of the Quranic injunctions and

hadiths easily comprehensibly home to muslims who can read.
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Islamic Law has raised the status of women in the fammly as well as n the
society particularly through marriage by guarding and protecting their
interests and welfare. She 1s to be led and guided by a guardian in
recognition of her welfare being paramount because it is the girl about to be
wedded or wedded that later becomes the mother and grandmother of both
the men and women. By so doing the woman is dignified. The dignity 1s
also seen in giving her the right of fixing her dower. Where these rights are
denied to the girl or woman the community leader who could be the judge
would challenge it and make corrections. In addition to these, the marriage
contract is accompanied with some legal consequences, which are in the
form of nights and duties of the spouses. The aim of the provision for nghts
and duties in Islamic Law 1s to lead the marriage to a happy life and
complimentary roles. These rights and obligations shall be discussed in

chapter six.
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CHAPTER 5

THE RIGHTS OF SPOUSES UNDER THE STATUTE IN
NIGERIA

5.0 INTRODUCTION.

Marriage under the Statute is governed by statutory regulattons,

though such marriages emanated from the ecclesiastical laws which 1s later
known as the “Common Law” of marriage, with the passage of time these
laws became modified and enacted as Statutory Laws.
In this chapter, the rights of spouses, inter-twined with those of their
children will be examined. Though the law as it is today is statutortly
based, the rights of the parties to the marriage emanated basically from the
Common Law (i.e. case law). Therefore, most of the rights are derived
through the enforcement of the courts of law. In addition to these nights,
there are also rights created by the Statutes. The laws in Nigena are
basically English law by virtue of Nigeria being a former Colony of Britain,
through the General Reception Clause of 1* January 1900.

In Nigena, the English Law became codified in some respect
particularly in the areas of regulating cohabitation, maintenance, adultery,
welfare of children, etc. Therefore, this chapter will focus on the rights

under statutory and case law, based on Marriage under the statute,
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5.1 CONSENT

In English law, Consent is of paramount importance for every valid
marriage because it leads to the creation of all other legal and moral
relationship as well as the rights and duties in the marriage. A marriage 1s
preceded by an agreement to marry. It is the nights of the parties to give
consent. At Common Law such agreements amounted to contracts
provided that there was an intention to enter into legal relations (as there
probably would not be in the case of an “unofficial engagement”) Because
marriages are highly personal and non-commercial in nature, they
possessed certain peculiar characteristics, but as a general rule they were

governed by the general principles of the law of contract.

The Law therefore made it mandatory that both parties to a marriage
consent to 1t before entering such a relationship. English law also imposes
a requirement of parental consent for the marriage of persons under the age
of eighteen. So long as this requirement exists, the system has to provide

checks to ensure that the requistte consent has been given.

Until statute intervened marriage law was simply a Canon Law,
which allowed marriage to be contracted with great ease and absent of
ceremony. For the early Church it was spirtually desirable to have a

religious ceremony. Christian marriage has already been discussed in the
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previous chapter. Surfice to say that consummation was the essential factor
in the creation of the marriage.! This caused problems with regard to the
marriage of Joseph and the virgin Mary® who , according to interpretation,

had exchanged vows of life-long chastity.

In the twelfth century, therefore it became accepted that a valid
marriage could be formed by the mere exchange of consents. The wvital
requirement was that the words should be in the present tense_Sponsalta

per verba de praesenti (An engagement or betrothal through words

concerning the present tense). No other ceremony was needed, the church
might, as a matter of discipline, order the parties to go through a religious

ceremony, but 1t was the prior consent, which created the marmage.

If the consent was in the future tense (not “l do marry you”, but “1
promuse [ will marry you™) a marriage was not immediately created. But if
sexual mmtercourse took place between the parties after the promuse they
immediately become husband and wife. The reason was that the sponsalia

per verba de futuro {(an engagement or betrothal through words concerning

the future) “implhed such a present tense consent at the time of the sexual
intercourse which is meant to complete the marriage in substance and give
to it equal validity with the contract de praesenti”™. Thus, the church

reconciled the two views: that of the early church that agrees that
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consummation was necessary to form a marriage denved from the Roman
Law, and that consent was the vital factor, and a right. Hence the saying:

consensus non concubitus facit matrimoniym (Consent and not cohabitation

constitutes nuptials or marriage, and persons cannot consent before
marriageable years). The result was that the “one contract which ... should
certainly be formal had become the most formless of contracts” * due to lack
of capacity on the ground of age.

The consent of a minor’s parents or guardians had to be obtained,
and entries made 1n an official register. Failure to comply with these
requirements completely invalidated the marnage.

Section 12(c) if the Nigernia Matrimonial Causes Act of 1990
provides that a marnage shall be voidable if either party did not validly
consent to 1t, whether in consequence of duress, mistake, unsoundness of
mind or otherwise. Marriage is a contract, which creates rights and duties,
and consequently absence of consent will invahidate the ceremony.

Lack of consent probably made the marriage void at Common Law.
In which case a marriage affected by lack of consent will still be void if it
was contracted before 1* August 1971. The reason for making such a
marriage voldable is that the parties themselves may wish to ratify it when
true consent can be given and consequently third parties should not be able

to impeach it.’

208



5.1.1 CIRCUMSTANCES UNDER WHICH CONSENT AS A
RIGHT TO MARRY MAY NOT BE VALID
The Law recognises nstances under which consent given in

anticipation of a marriage may not render the marriage valid as follows:

5.1.2 UNSOUNDNESS OF MIND

This will affect a marnage if, as a consequence, at the time of the
ceremony either party was unable to understand the nature of the contract
he or she was entering into. There i1s a presumption that he or she was
capable of doing so and the burden of proof therefore lies upon the party
impeaching the validity of the marriage. This test was formulated by

Singleton L. J. in the Estate of Park® where he said:-

And was the (person).... capable of understanding the
nature of the contract into which he was entering or
was his mental capacity such that he was incapable of
understanding it.

The principle established in the above case proves the essence of
consent before a marriage contract can be valid. Thus, the court in the case
of Legey V O. Brien’ said in order to ascertain the nature of the contract of
marriage, a man must be mentality capable of appreciating that it involves

the responsibilities normally attaching to marriage. Without that degree of

mentality, it cannot be said that he understands the nature of the contract.
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5.1.3  DRUNKENNESS AND THE EFFECT OF DRUGS

In the absence of any binding English authority, it 1s submitted that
the effect of drunkenness and drugs will be the same as that of unsoundness
of mind. Consequently, the marriage will be viodable if, as a result of
either one of the parties was incapable of understanding the nature of the

contract into which he was entering.

514 MISTAKE

A mustake will affect the marriage in two instances only. First, a
mistake as to the identity of the other contracting party will make the
marriage voidable if this results in one party’s failing to marry the
individual whom he or she intends to marry. In the New Zealand case of
CV.C.;* W married H in the erroneous belief that he was a well-known
boxer called Miller. It was held that the marriage was not invalidated by
the mistake because she married the very individual she meant to marry.

Secondly. the marriage will be voidable if one of the parties is
mistaken as to the nature of the ceremony and does not appreciate that he is
contracting a marriage. Such as in Valier V Valier °, the husband, who was
an Itahan and whose knowledge of the English language was poor, was
taken to a Registrar’s office by the wife and they went through the usual

form of marriage. He did not understand what was happening at the time,

210



the parties never cohabited and the mamage was never consummated. It
was held that he was entitled to a decree of nullity.

The court in Moss V Moss™ said if each party appreciates that the is
going through a form of marriage with the other, no other type of mistake

apparent can affect the contract.

5.1.5 FRAUD AND MISREPRESENTATION

Unlike the case of a commercial contract neither a fraudulent nor an
innocent misrepresentation will itself affect the validity of a marriage, even
though she is pregnant. But if the misrepresentation induces an operative
mustake {(e.g. as to the nature of the ceremony), the marriage will be made

voidable by the latter.”?

5.1.6 FEAR AND DURESS

If owing to fear or threat, one of the parties is induced to enter into a
marriage which, n the absence of compulsion, he would never have entered
into the contract, the marriage will be voidable.

The fear may be due to a number of causes. In Buckland V Buckland®”
for example, the petitioner, a youth aged 20 resident in Malta, was groundlessly
charged with defiling the respondent, a girl of 15. Although he protested his
innocence, he was twice advised that he stood no chance of an acquittal but would

probably be sent to prison for a period of up to two years unless he married her.
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He did so and it was held that he was entitled to a decree of nullity. Nor is it
necessary that the fear should have been inspired by any acts on the other party’s
part. A number of recent cases, for example, that of Sign V Kaur Post' have
dealt with arranged marriages amongst members of immigrant communities. An
example of duress imposed as external duress (from outside) is seen n the case of
Szechter V Szechter’. The petitioner was a Polish national who had been
arrested by the security police in Warsaw. After 14 months interrogation and
detention in appalling conditions she was sentenced to three years imprisonment
for “anti-state activities”. Her health, which had always been poor, deteriorated
rapidly and she came to the conclusion that she would not survive the sentence, if
she did come out of prison alive, she believed that she was likely to be re-arrested
and in any case would be unable to get any job other than one of a menial nature.
The respondent was a distinguished polish historian of Jewish origin whose
presence in Poland was something of an embarrassment to the authorities and
whom they were prepared to allow to emigrate. In order to effect the petitioner’s
release he divorced his wife and went through a ceremony of marriage with the
petitioner in prison. The Scheme was successful, and eventually all the parties
reached England, where the petitioner brought proceedings for nullity so that the

respondent and his first wife could remarry, the decree was granted.

5.1.7 MENTAL DISORDER

A marriage is voidable if, at the time of the ceremony either party,
though capable of giving a valid consent, was suffering (whether

continuously or intermuttently) from mental disorder within the meaning of
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the Mental Health Act of 1983 of England to such an extent as to be
“Unfitted for marriage”'® Unfitted for marriage has been defined as
“incapable of carrying out the ordinary duties and obligations of marriage
in the case of Bennett V Bennett'’  In the case of mental disorder it is
presumed that the general state of his or her mental health at the time of the
ceremony was such that it is right that the marriage should be annulled. It
will be observed that the petitioner does not have to rely on the
respondents’ mental disorder but may rely on his own. This is necessary to
enable a party to withdraw from a marriage if he entered into 1t in ignorance
of the existence or extent of illness or the effect, which it would have, upon

his married life.

5.1.8 VENEREAL DISEASE

A marriage 1s voidable if at the time of the ceremony the respondent
was suffering form venereal disease in a communicable form.'® “Venereal
disease” is not defined in the Act: an important question today is whether it
includes HIV/AIDS.? Whilst this may be sexually transmitted it can also
be transmitted in other ways. It is clearly and socially desirable to release a
person from marriage to an infected spouse and it would be unreasonable to
limit relief to a petitioner who could show that the respondent had acquired
it as the result of sexual intercourse, a burden which many would be unable

to discharge. It 1s submitted that with regards to HIV/AIDS as a venereal

213



disease for this purpose all courts would suppress the mischief and advance
the remedy that parliament has provided'” but it is by no means certain that

a court would adopt this construction.

5.1.9 PREGNANCY PER ALIUM (PREGNANCY BY
ANOTHER PERSON).

A marriage is voidable at the option of the husband on the ground
that at the time of the marriage the wife was pregnant by some other
person, by virtue of the provision of the Matrimonial Causes Act, Sec. 5(1)
(d), 35(c) and 36 (2).

A husband may petition for nullity, if at the time of the marriage the

wife was pregnant by someone other than himself >

52,0 CONSORTIUM

By the fact of marriage, the spouses owe each other a number of
duties, which are collectively referred to as consortium: Scrutton, L. J said
in Place V Searle®' that each Spouse has the right to the others consortium
under the English Law. Consortium is not amenable to easy or precise
defimtion but it has been described as “the living together as husband and
wife with all the incidents that flow from that relationship.*

Lord Reid in the case of Belt V Samuel”’ stated that consortium is a
name for what a spouse enjoys by virtue of a bundle of rights some hardly

capable of precise defimition. The duties, which spouses owe each other in
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their domestic life are not fixed They vary according to the particular
circumstances of each marriage and the parties thereto,

In general, these duties are mere matters of common knowledge than
the subject of legal definition. For instance, it 15 generally accepted that the
husband 1s the breadwinner, while the wife is primarily responsible for the
running of the household. But the position may be reversed in particular
cases. In spite of the variables, 1t is necessary to draw attention to a number
of attributes of consortium below, which have at least been dealt with by

the courts.

521 CHANGE OF NAME:

The court said in the case of Fendall V Goldsmith™ that on
marrtage, a wife may use her husbands surmname; she may retain the
surname even after the marriage has been brought to an end either by
divorce or death of the husband. It has been held that a husband has no right
to stop his divorced wife by mjunction from using his name unless she is
doing so for the purpose of defrauding him as in the case of Cowley V
Cowley.” Sometimes a wife for professional or other reasons may not take
her husband’s name on their marriage. Although the change of name by a
married woman is effected by custom and usage there 1s no legal obligation

to change it.
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522 DUTY TO COHABIT.

One of the primary incidents of consortium is the duty of the spouses
to cohabit. But this duty is not absolute being subject to the circumstances
of the parties: The court in Bradshaw V Bradshaw®™ said that cohabitation
does not necessarily imply that a husband and wife are living together
physically under the same roof®®, where for instances, the nature of their
employment so demands, the spouses may live a part for most of the time.
Obvious examples are where the husband is on military service abroad, as
in R. V. Creamer®” or if his business takes him away from the matrimonial
home for a major part of the year. In such cases, the hiving apart is by the
mutual consent of the parties. Even then the spouses are regarded as
cohabiting in the wider sense of the term.

Lord Merrivals in the case of Pulford V Pulford™ explained that
withdrawal from cohabitation may constitute a matrimomal offence of
desertion and that i1t may arise either from physical withdrawal from the
matrimonial home or withdrawal from cohabitation in the wider context.

Where the spouses choose to live together in a matrimonial home,
they may face the problem of where to locate the home. Each of the
spouses may want the home to be as near as possible to hus or her place of
work.

Ordinary the claim of the husband may prevail he being the bread

winner as stated by the court in the case of Dunn V Dunn®. where Per
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Denning L. J decided that where both parties contribute to the famuly
budget, the location of the matrimonial home is a proper matter for mutual

agreement.

523 SEXUAL INTERCOURSE.

The parties to a marriage owe each other the duty to consummate 1t.
Failure to consummate the marnage that anses from the impotence of one
spouse may constitute a ground for nullity. Their duty to have mutual
sexual intercourse does not terminate the consummation of the marriage. It
continues to be effective throughout the duration of the mamage. But an
tmpotency which is subsequent to the consummation does not constitute a
ground for nullity > The right to sexual intercourse with each other must be
exercised reasonably and with due regard for the health and disposition of
either spouse. Consequently, while there 1s a duty to have sexual relations,
a spouse 1s not bound to submit to excessive sexual demands of the other
party, which may, for mstance, be detrimental to that party’s health. If such
inordinate sexual demands or the willful refusal of one party to have
mtercourse at all, injures the health of the other, such conduct may fall

within section 15(2) (c) of the Matrimonial Causes Act 1990 as evidence of

the “nretrievable breakdown™ of the marriage.
The case of RV Miller’ established the principle that since

marriage 1mports the consent of the spouses to sexual relations, a husband
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cannot be guilty as princtpal in the first degree of rape on his wife. But he
could be an accomplice or an accessory to the offence of rape committed on
his wife by a third party. If, on the other hand the husband’s exercise of his
right of intercourse involves the use of force or violence he may be guilty

of wounding or causing actual bodily harm.

5.2.4 MUTUAL DEFENCE

The law confers on every individual the right to use such reasonable
force as is necessary to defend himself/herself against an assault. If the
assault 1s such as to cause reasonable apprehension of death or grievous
bodily harm and the person assaulted behieves on reasonable grounds that
he cannot otherwise defend himself from death, he may use such force as
may cause the death of the assailant’> Whenever it is lawful for a person to
use force in self defense against an assauit, any other person acting in good
faith may lawfully use a commensurate force in aiding the person assaulted.
Thus, a spouse may use such force as is necessary m aiding or defending
the other spouse who is assaulted.

Moreover, a spouse may use force, if necessary, in order to resist

actual unlawful violence threatening the other spouse in his/her presence.*



5.3.0 PROCREATION AND PRESERVATION OF HUMAN RACE

Procreation is the act or process of producing offspring, a sort of
reproduction.. The study of the patterns of personal relationship in family
life led directly to the conception of the family as a unit of interacting
person. Procreation is a good to human beings worthy of man’s pursuit and
human acts suited to achieve this good should be done.**

A couple has the right to children and to determine how many
children they will have. Openness to new life 1s inherent in marnage. If.
on the wedding day, either party is intending to deny the other’s right to
have children or intends to solely legislate on this matter the marriage is
invalid. However, a marriage is not invalid because a couple 1s unable to
have children, unless there is impotency antecedent to the marriage and it is
permanent.

People have children for a number of reasons - reasons of various levels of
merit. In early America, as in many agricultural societies today children were a
“free” labor force as well as a form of social security. Even today there are
Americans who have children for tax or welfare advantages. We are taught that
life involves growing up within a family enduring adolescence, getting married
having children, and working hard to be a productive and accumulating member
of the community all the while. It is unquestionable hard to break such cultural
patterns.

There are other reasons for having children. Many people seem to

have an mnate affection for children, simply because they are children.
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Others seem to reserve thetr love for these children who are members of
their own race or socio-economic group although such people may think of
any child as “cute”.

It is often said that children contribute to feelings of fulfillment for
the parents. The “fulfilling” nature of children is an interesting one. Let’s
consider it briefly from a biological point of view. We must remember that
we are all the result of millions of generations of successful reproducers. If
our forbearers had not reproduced we would not have been here. In fact we
are likely to be the offspring of the most hard-driving reproducers of past
generations. Those individuals of any generation who reproduced with less
than maximum effort left fewer genes in the following generation; those
more devoted to reproduction left a greater percentage. Hence, each
generation would tend to consist increasingly of the offspring of the most
successful reproducers, as the proportion of the genes of the less successful
one’s progressively diminished in the population through time.

Now, if the motivation to reproduce (or to do the things that result in
reproduction) is an innate response to the influence of genes, we, as the
offspring of the most successful reproducers, can be expected to feel rather
strongly about having children ourselves and caring for them intensely.
Such a feeling may take a variety of forms, from a peculiar ionging to see

one’s “own” children and to interact with them to a general positive



response or protective feeling toward any body or child.  Procreation

therefore is one of the aims of statutory marriage.

54.0 CONTROL OF SEXUAL BEHAVIOUR.

A healthy sexual relationship 1s so important in marriage. When we
respect nature we live 1n order and peace. Sexuality is part of the human
nature, and as such, carries a moral responsibility in statutory marriage but
with limits by diseases that are passed from one person to anther during a
sexual act and which are called sexually transmitted Disease (STD). They
are a serious and sometimes deadly group of infectious diseases which
includes gonorrhea, syphilis and Aids, though Aids could be transmitted by
other means (blood transfusions, contaminated instruments and at times
from a mother to the child in the womb or at birth) is chiefly transmitted
through sexual intercourse. Sexual intercourse 1s related to the reality that
man and woman can inflict this deadly disease on one another. The life-
giving functions of human sexuality, which epitomizes health and life itself,
have outside marriage become a road to death. Adultery therefore is a

ground for divorce under statutory marriage.
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5.5.0 PROTECTION OF MORALS

Marriage produces a strong sense of responsibility for the family.
Marriage would help to remedy many social evils such as prostitution,
abortion, general diseases, the misery of 1llegitimate children, Aids, etc.

Morality entails good conduct, according to civilized standards of
right and wrong, which extends to proper sexual relation. Sex has become
a product of trade. Promuscuity causes mutual dishike and distrust, disease
and destructive of efforts to the society which has now been controlled or

regulated by the marriage institution under the statute.

5.6.0 MUTUAL PROTECTION

Spouses owe the other a duty of protection from danger to life
according to their abilities, which means in practice that, as a rule, a man
owes this duty to his wife. The court in the case of R V' Rose>’ said that one
spouse 1s entitled to use reasonable force to protect the other from attack or
other physical harm, and may kill an assailant if he or she believes that the
act 1s absolutely necessary to preserve the other’s life.

In the past, there was a right in one spouse to defend the other’s
honour or good character by physical force if necessary, provided this force
was used against a person of his or her own sex. Thus, if a man, Y
maligned Z’s wife, Z had a right to defend his wife’s good name with any

weapon, which he considered reasonable in the circumstance. So might Z’s

222



wife if her husband was defamed by a woman. Perhaps physical violence 1s
permissible, however only in cases of protection from physical harm. For
while it may be hard to expect a man to stand by and do nothing while his
wife 1s being assaulted or otherwise subjected to physical harm, there 1s not
the same compelling, argument in his favour if all what his wife suffers 1s
mere 1jury to her name or reputation. A court action would be less
dangerous to life and limb, and perhaps more rewarding. In any case
tempers and passions are normally easier to keep in check where the only
weapon of attack employed against one’s spouse 1s words, than where

physical violence 1s used.

5.7.0 THE RIGHTS OF THE WIFE,
As a result of a man marrying a woman vahdly, she traditionally
acquires some rights as a wife which are well established by law. The

rights are as follows:

571 MAINTENANCE.

Though primarily the husband’s duty under English Law is to
provide his wife with the necessities of life which includes food shelter,
clothing and medical expenses, this duty 1s prima facie complied with if he
provides a home for her and the wife has no right to separate maintenance
in a separate home unless she can justify living apart from her husband.
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This obligation remains if the spouses are oblhiged to live apart, for
example, owing to the illness of one of them provided that there is no

desertion on the part of the wife.

A wife who commits adultery - even on one occasion - Ipso facto
loses her right to be maintained by her husband. Even 1if he remains
unaware of the adultery for some considerable time, a husband has a nght
to refuse his wife further maintenance on subsequently discovering the
offence. And the fact that the husband himseif had commutted adultery is
immaterial, as decided in Geovier V. Hancock’  But a husband is not
relieved of his duty of maintaining his wife if he had condoned or connived
at her adultery. But he 1s still under an obligation to maintain her as long as
he wants her for a wife.

A husband 1s also relieved of lms duty to maintain his wife if she
deserts him. The obligation is revived as soon as the desertion ends. A
husband remains under the duty to matntain his wife where he deserts her.
The combined effect of these last two rules 1s that if a wife deserts her
husband but subsequently makes a genuine move to return to him and he
refused her the rnight to be maintained, and provided that the request to
return to the matrimonial home was genuine when made and remained so
when proceedings were taken it is the husband who i1s now in constructive

desertion.



5.7.2. ORDERING THE HUSBAND NOT TO MOLEST THE WIFE.

This is an Order, which does not order the husband to leave the
matrimonial home but enjoins and restrans him from “assaulting,
molesting, annoying or otherwise interfering with the wi fe’*. Molestation
1s widely construed and the courts have been reluctant to define it but
“pester” is perhaps the best single synonym.”” Molestation may thus, take
place without either the threat or use of violence.

Int the case of Vaughan V. Vaughanw, for example, a husband was
held to have molested his wife when he called at her house early in the
morning and late at night, called at her place of work and made a perfect

nuisance of himself to her the whole time.

5.8.0 RIGHTS OF THE HUSBAND:
The husband too by being vahdly marnied to his wife is entitled to
certain rights from her as consequence to the marriage, which will be

studied below:

58.1 MAINTENANCE.

The general rule under English Law is that a wife i1s under no
obligation to maintain her husband. But there are, however a number of
circumstances under which a court may order that she shall do so or that her

property, business profits or earnings shall be settled for his benefit. Orders
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of this kind may be for an interim period, for a specified term or on a
permanent basis.

First, 1if a wife presents a petition for judicial separation on the
ground of her husband’s insanity, the High Court has power under sectton
15 of the Matrimonial Causes Act. 1965 (of England) to make an intenm
order that she shall pay alimony to her husband. On making the decree for
judicial separation asked for, the court has power under the same subsection
to order that the wife pay such permanent alimony to her husband as the
court thinks fit.

In the second place, 1f a wife petitions for divorce on the ground of
her husband’s insamty the High Court may, by virtue of Section 16(3) of
the same Act make an interim order against her for the payment of alimony
to her husband. If the divorce asked for 1s granted, the wife may be ordered
to secure to her husband “such gross sum of money or annual sum of
money for any term not exceeding his life” as the court thinks fit. In
addition to or in place of this secured sum, the wife may by order be
directed to pay her husband a monthly or weekly sum of money for the rest
of their joint lives under section 16(3).

In the third place, if a decree of divorce or of judicial separation is
granted against a wife by reason of her adultery, cruelty or desertion, the

High Court may order that any property to which she is entitled to in whole
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or in part be settled for the benefit of her husband and/or children of the
marriage or either or any of them under section 17 (1) {B) 17(2).

The first point to note in connection with Section 15-20 of the Act is
that their provisions only apply where a decree for divorce or for judicial
separation has been granted or is being sought. In other words, there is no
power in the courts to make an order, by virtue of these sections, settle her
property for his benefit while the spouses are still living together or while
they both deserve so to live together. For instance, in Calderbank V.
Calderbank.” A family had during a 17-year marriage, enjoyed a high
standard of living suppoited by the wife’s capital resources. When the
marriage broke down the husband (who had no capital of his own) was
awarded a lump sum of £10,000 (ie. about one-eighth of the wife’s
capital). This was to enable him to buy (with the aid of a mortgage) a home
suitable to the standard of life the family had adopted, in which he could
live and raise the three children of the marriage.

The wife appealed against the order on the basis that at Common
Law, although a husband was obliged to maintain his wife®, the wife was
under no corresponding duty to maintain the husband. The Court of
Appeal upheld the decision of the previous court. The provisions of the
English Act apply to both parties on maintenance. Section 25 of the
Nigerian Matrimomial Causes Act, 1990 admittedly empowers the court to

make orders 1n favour of a husband but this could only be appropriate in
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exceptional cases” as where the husband’s earming capacity was impaired
by illness. A wife has 1n general no financial obligations and
responsibilities towards her husband. it followed that a former wife should
not be expected to assume such obligations.

Alimony 1s a fixed sum of money paid regularly to a woman for her
support by her husband, or former husband, under orders from a court.

By Section 73(1) (a) of the Nigerian Matrimenial Causes Act of

1990 the court can order the payment of lump sum or weekly, monthly,
yearly or other periodic sum to a former wife.

In Okanlawon V. Okanlawon® a case decided after the commencement of
the Act where the court ordered a husband who earned £400 per annum
(while the wife earned £12 per month) to pay a periodic sum of £6 per
month for the maintenance of the petitioner (wife) and the three children of
the marriage.

Section 73 (1) (k) of the Nigenan Matrimonial Causes Act 1990
permits the court to sanction a lump sum or periodic sum or other benefits
in lieu of rights to an ancillary relief order already made or in lieu of or the
right to seek such a relief.

In Ogunleye V. Ogunleye™ the Lagos High Court sanctioned an
agreement whereby the husband would pay a monthly allowance of £3 to

the wife for the maintenance of the only child of the marriage. The court
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has a discretion whether or not to sanction such an agreement, even if the
parties want the court to do so.

The line of difference between an order to secure maintenance on the
one hand, and an order to pay maintenance and to give security for its
payment is often a fine one, yet it has been drawn as in Glover V Glover®
where the husband covenanted to make periodic payments (as maintenance)
by a deed which provided that all necessary orders shall be made to carry
the deed into effect and the deed was expressed to be executed by way of
security for the payment. The court sanctioned the deed into effect. The
orders, which the court said should be made, were in fact made. Later the
husband applied for the vanation of the maintenance order so as to reduce it
to nil, Section 73 (3) Nigerian Matrimomal Causes Act of 1990 provides
that the court cannot vary the maintenance order in the absence of fraud. It
was held that on a true construction of the deed and the orders, the order of

the sanctioning court was not an order “to secure maintenance”, on the

contrary 1t was an order that maintenance already ordered should be
secured, therefore the court could vary the order provided the applicant
brought himself within the conditions 1mposed by Section 73 (2) of the

MCA 1970.
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582 ADULTERY AND DAMAGES THEREFORE

A husband has a right of action for damages against any man who
commits adultery with his wife - this being in addition to his right to
divorce her on grounds of her adultery.

A wife, on the other hand, has no right of action for damages,
against a woman who commits adultery with her husband. This bias 1s In
favour of the husbands in common to be general law. Bromley says with
reference to English law that:

... Since Criminal Conversation was based upon the
quasi-proprietary interest, which the husband had at
common law n his wife, the anomaly survives that a
wife may not petition for damages from a woman
who has committed adultery with her husband.*

Criminal Conversation 18 defined as sexual intercourse of an outsider
with husband or wife, or a breaking down of the covenant of fidelity. Tort
action based on adultery, considered as an aspect of a civil injury to the
husband or wife entitling him or her to damages; it is also the tort of
debauching or seducing of a wife or husband.

One important effect of marniage 1s to create between husband and
wife a certain obligation of fidelity and mutual trust The nature of this
duty 1s usually revealed through an examination of its possible invasions

and remedies thereof.
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Enticement and detention of wives are cases connected with invasion
of marital rights but the two are different. Enticement, usually, though not
always involves inducing or causing a woman to leave her husband with the
intention of establishing marital or amorous relations with her.

Detention of a wife surely does not infer an intention to establish
relations with her, but rather to give her away in marriage to another
person.  This usually occurs where the parents of the wife are dissatisfied
with her husband and actively encourage her to leave him.

Under traditional law, it is considered an unlawful invasion of a
husband’s right to take his wife away from him with the view to marrying
her off to another man. The husbands’ remedy 1s to ask the parents either
to return his wife or to refund the dowry.

The English law of adultery 1s fairly clear. A husband has a right of
action whenever his wife commits adultery; his remedies may be against

the wife or against the co-respondent.

5.8.3 THE RIGHT TO TESTAMENTARY CAPACITY

There are no statutory provisions, which disqualify unmarried
women from making testamentary dispositions of their separate property by
reason only of their sex. Neither is there any such incapacity on woemen to

own property at common law. As far as the female sole (single woman) is
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concerned, therefore, there 15 the same legal capacity to make a will as
attaches to a man.

Section 8 of the Wills Act, 1837 deprived married women of any
testamentary capacity; but Section 1 of the Married Women’s Property Act
later removed that defect, 1882 and 1893, and so, they too can make a valid
will.

There has been in Nigeria since very ancient times a practice
whereby property 1s disposed of by way of an oral will, usually made by a
person as he approached the end of his days. He would call his family and
inform them of his wishes as regards his property. If the family agreed to
his or her disposition of the property, the recipient would then bring
“Tukwic1” (thank offering) in Hausa, which would then be accepted by
those present acting as witnesses. This practice has diminished with the
growing tendency amongst Nigerians to make wills according to the
received English law requirement.

Testamentary dispositions under Islamic law in Nigeria provides that
on the death of a Mushm whose marriage has been registered under the
Ordinance, succession to his or her property is to be governed by Islamic
law, which provides that “on the death of a Moslem whose marriage has
been registered under this Ordinances the succession to his or her property

shall be regulated by Islamic Law.
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So far as the substantive rules of testate succession are concerned
under Islamic Law, it 1s sufficient for our purposes to notice;

1) That the law of intestate successton limits the freedom of testamentary
disposition i.e. the testator cannot dispose of more than one-third of his
net estate. Dispositions n excess of this limit if executed by the heirs,
would be regarded as a gift from the heirs rather than as bequest from
the deceased.

2) That there can be no bequests to heirs. They have their portions already
stipulated by the law of intestate succession and to allow the testator to
begueath to heirs would amount to allowing him to vary the portions
decreed by Allah. However, a bequest to an heir 1s vahid if their heirs

consent to It.

5.9.0 THE MUTUAL RIGHTS AND OBLIGATION OF
PARENTS IN RESPECT OF CHILDREN

Under the English Law a child has the right to maintenance and
advancement from his parents on whom there 1s a correlative moral and
legal duty.

The parent’s duty of maintenance is primarily that of the father who
is duty bound to house, clothe and maintain his wife and her children to
best of his ability, having regard to his material resources and the children’s
age and needs. This duty can be enforced by court order at the instance of

the child’s mother or, presumably ancther member of the wider family of
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which the father is a member - subject of course to the statutory limitations
on representation in law suits. A father who has been 1n breach of his duty
in this respect, with the result that a third party has had to carry the burden
of maintenance of his children, may be ordered by a court of competent
jurisdiction to re-imburse that other person.

At Common law the duty of parents to maintain their children 1s
moral not a legal one.*’ This moral obligation is reinforced by a number of
previsions which place a duty on parents in common with other persons 1n
charge of children under fourteen years of age to supply them with the
necessaries of life."*

A parent who fails to perform this duty without lawful cause is
guilty of misdemeanor . If he did so in circumstances which amounted to
desertion or abandonment of the child and if any grievous harm (e.g.
starvation or exposure to the elements) were likely to result to the child the

offending parent would be guilty of felony. *°

The guardianship of a child of a marriage is vested primarily in the
father. He is the natural guardian and his rights as a parent are superior to
those of the mother. In consequence, he has the custody, the care and
control of the child’s person and education dunng minority (normally until
the child attains the age of 21 years or marries at an earlier age), as well as

the sole admimstration and management to his property and business
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affairs. This does not mean that the mother has no right over the child. She
shares in the parental control of the child’s person and education, but the
father has the final authority.

Custody 15 one of the incidents of natural guardianship. Where
custody 1s separated from guardianship as it frequently happened n
Nigerian Law, the latter is not decreased but only displaced or suspended in
the interests of the munor to the extent that the custodian parent should
exercise certain incidents of the parent authority. The other incidents

remain, as before, with the father.

5.10.0 CUSTODY

5.10.1 CUSTODY OF LEGITIMATE CHILDREN OF
MONOGAMOUS MARRIAGE

Under the Common Law, a father had an absolute right to the
custody of his [egitimate children until they attained the age of majority.
Even on his death any claim by their mother to custody could be defeated
by the father’s appointment of a testamentary guardian. Although equity
followed the common law, it laid greater emphasis on the protection of the
welfare of the child. In equity, the welfare of the child is of paramount

consideration.
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Statutes have now altered the Common Law rule. In discussing the
statutory changes, a distinction will be made between the position in the
Western and Mid-Western states on the one hand and the rest of Nigeria on
the other. This is prompted by the fact that while the pre-1900 English
Statutes of General Application have ceased to apply in the Western and
Mid-Western states, they continue to have legal effect in the other parts of
Nigena.

Taking first the position in Nigeria, the pre-1900 English Statutes on
custody are Statutes of General Application which are still in force,. In
order to understand the changes effected by the successive English Statutes,
1t 1s necessary to examine their major provisions.

A marked change in the Common -Law rule was achieved by
Talfourds_Act of 1839, which empowers the Court of Chancery to give a
mother the custody of her children until they attain the age of seven years,
and access to them up to the age of majority. But the court can only make
an order of custody in favor of a mother who is not guilty of adultery. The
Custody of Infants Act, 1873, enlarged the provisions. This Act enables the
Court of Chancery to grant a member access to, or custody of her child who
1s under the age of sixteen.  Section 2 of the Act, which 1s still in force,
makes valid the agreement made under a separation deed by which a father
relinquishes the custody of his children to their mother provided the

arrangements 1s for the benefit of the infants.
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The Guardianship of Infants Act 1886 further extended the provisions of
the earlier statutes. It conferred on the court where the mother of the child

is then residing with its father’".

Under Section. 12(3) of Custody of the Infant Act 1891, where the
custody of the child 1s granted to its mother, the court may order that its
father should pay to the mother such weekly or other periodic sums towards
the maintenance of the child as the court considers reasonable i the light of
the father’ means. Nevertheless, no order for custody or maintenance made
under Section 12 of the Custody of Infant Act 1891 1s enforceable nor can
any liability accrue thereunder whtle the mother of the child resides with its

father.

In addition, such order for custody or maintenance will cease to have
effect if after a period of three months from the making of the rider, the
chitd’s mother continues to reside with its father.”> A parent cannot recover
custody of a child from the other parent by a writ of habeas corpus. The
basis of this is that as each parent has a right to the custody of the child, it

can’t be said that the possession of the child by either parent is unlawful.
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5.10.2 AS BETWEEN PARENT AND THIRD PARTY

A writ of habeas corpus™ will be granted if it is established that a
third party unlawfully detains the child. Nevertheless, the court may refuse
to grant the writ if it is satisfied that the parents have abandoned or deserted
the child or has so conducted themselves as to be disentitled to the
custody.”* Moreover, a parent may be refused the custody of his child if he
has allowed the child to be brought up by another person, that is, the parent
was unmindful of his parental duties. But the court may in such a case still
grant the parent custody if 1t i1s established that with regard to the child’s

welfare he or she is a fit person to have the custody.

In the Nigerian cases of Ahize V. Ahize, and in Ugoji V. Okeke
where custody has been refused to a parent and the child is being brought
up in a different religion to that of the parent. The parents have the legal

right to require the child to be brought up in accordance with their desire.”

5.10.3 THE CUSTODY OF ILLEGITIMATE CHILDREN

At Common Law, an illegitimate child was a filius nullius. (Son of
nobody), and neither of the parents was strictly entitled to its custody. But

it 1s the mother’s obligation to maintain it as a right to the child’s custody.






