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ABSTRACT 

The Teaching of Islamic Law of Tort in most of our Law Faculties is often 

hindered by certain difficulties of a technical nature, chiefly to do with the 

availability of materials in English Language. This is for the simple reason that 

the main sources of the subject are in Arabic language. Islamic Law of Tort 

therefore does not receive proper attention in terms of research compared with 

other aspects of Shariah. 

Thus, the choice of this topic i.e. "Introduction to the General Principles of 

Islamic Law of Tort" is to provide law students, law Teachers, Practicing 

Lawyers, Area Court Judges and all those persons who have no adequate access to 

the original sources of Shariah, with a brief treatise giving a lucid, comprehensive 

and all-embracing view of Islam vis-a-vis its view point to tortuous liability. 

The work is divided into six chapters. In the first Chapter we discussed the 

historical development of Islamic Law of Tort, and this was done by dividing it 

into three parts i.e. part one dealt with what was happening during the pre-Islamic 

Arabian Society; the second part talked about the Islamic Era and part three 

touched on the legal basis or rather authorities of Islamic Tort from the Qur'an, 

hadith and the views of Muslim Jurists. 

Chapter two is an over view of Tort in Islamic Law. Here it discussed limit or 

rather various issues that fall within the ambit of Tort. This was done by classifying 

offence into two, i.e. those committed to the person of human being and those committed 

against his property. We also discussed the right of Allah and the right of individual in 

respect of some offences committed by a tortfeasor. And at the end of the chapter we 
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discussed conditions for Damanah or to put it differently, those conditions that must be 

satisfied before a tortfeasor could be punished. 

In chapter three, we discussed vicarious liability and will be done by 

starting with a brief historical background of the law right from the Jahiliyyah 

period. We then discussed about authorities for and against the Law. We then end 

the discussion of this chapter by discussing those relationships and conditions that 

the law recognised before holding a person responsible for the act of another. 

In chapter four, we discussed the liability for animals. Here we discussed 

about those torts committed by animals against human being and those committed 

by human beings against the animals. We also discussed the rights and 

responsibilities of the owners, riders or keepers of animals. 

In chapter five, we discussed about the law regarding dangerous premises 

and chattels. Here we had a bird-eye view on what is attainable under the English 

Law. We then discussed about the torts of inanimate objects whether the owner of 

that objects is liable for any injury sustained by another from them. We then 

discussed the liability of the owners of defective premises and the conditions to be 

satisfied before holding him liable. We also discussed about the nature and 

liability for dangerous chattels or weapons and other moveable objects. We then 

concluded this chapter with a brief discussion on cases of liability without fault. 

And this emphasised on cases of inevitable accidents. 

Finally, in the concluding chapter, i.e. chapter six, a summary of the whole 

research work was made, observations concerning the application of the law and 

the perception of the majority of Muslim Ummah to the law of tort generally, and 
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suggestions or recommendations was made on how to improve the application of 

the law. 























tactics of divide and rule, otherwise we will be rendering a free service to the jaws 

and their allies. 

One other tradition the mention of which is of utmost importance in this 

regard is that in which the prophet (S.A.W) compared the relationship of Muslims 

to one another with building. 1 le sys: 

"In relation to one another, the 
Muslims are like a building: every 

Unit reinforces and is reinforced by all others." 

These values of the Shariah are indeed the only ones capable of bringing 

cohesion between the mankind and saving the humanity from its certain collapse. 

The Jews of Medinah were so much disturbed and scared with the call of 

the prophet (S.A.W.) and more especially when the two most important tribes of 

Medinah, who were at war with each other for a long time, accepted Islam and as 

* such got united. These two tribes were known as Aws and Khazaraj. 

The Jews and Christians of Arabia did not fold their arms, in the contrary 

they tried to see that they, at all cost, break the unity of the Muslim so as to 

weaken their strength; because the more the muslims become strong the more 

weak other creeds become. They used to spend sleepless nights in their Dar-al-

nadwa (house of assembly) discussing and planning how to over come and bring 

to an end the light of Islam from Arabia. But as they plan, God plans and He is the 

best planner. 

7 



The Jews in their day-in-day-out effort did one time succeed in causing a 

crack between the said two united tribes (Aws and KhazaraJ). But Allah (S.W.T) 

in His mercy saves the Muslims from going astray. 

Narrated Abu Umar al-Askari who said that Muhammad bn-Hussaini al-

Hadad narrated that Muhammad lbn Yahya Ibn Khalid narrated to him that Ishaq 

Ibn Ibraheem narrated to him that Mu'mil Ibn. Ismail narrated to him that Humad 

lbn Zaid reported that Ayuba reported from the authority of Akramah who said: 

"There existed, during jahiliyyah, war between the tribes of Aws and 

Khazaraj. With the coming of Islam, they accepted Islam and reconciled their 

differences and Allah (S.W.T.) joined their hearts and became brethren. One day a 

jew saw the members of Aws and Khazaraj families sitting under one shade. The 

jew went and sat with them and sang a song that was sang by one poet at their 

longest and most bloody war of Buath. A member of the Aws tribe stood up and 

said that "but our poet said so and so.'" And another member from the Khazaraj 

also stood up and said "no our poet said so and so". Everyone was claiming that 

they defeated the other and as such were the victorious over the other. The two 

arguing members of Aws and Khazaraj then said let us go back to the battlefront 

and see who will defeat the other. Then and there, they gathered their tribesmen, 

took their weapons and went outside Madinah and started killing one another. 

When the news of the unfortunate incidence reached the prophet (S.A.W.), He 

hastens to the scene of the incidence. It was on his way that Allah the Almighty 

revealed to him some verses of the holy Qur'an. 
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One of these verses reads thus: 

"O ye who believe! If you listen 
To a faction among the people of 
The Book, they would (indeed) 
Render you apostates after ye have 

Believed!" 19 

„20 

The Almighty God continues by saying: 

"Any how would ye Deny faith 
while unto you Are rehearsed the 
signs of God, and among you lives 
the Apostle? Whoever holds firmly to 
God will be shown a way that is straight. 

Says Allah (S.W.T.) in another verse: 

"O ye who believe! Fear God as He 
should be feared, and die not except in 
a state of I slam."21 

The earlier on quoted hadith to the effect that, he who fights or was killed 

for the sake of tribalism is not amongst us, explains the above verse. The phrase 

that "and die not except in a state of Islam," shows that a Muslim has, at any rate, 

no course to fight except for the course of Islam. And differences of tribe, race 

and what have you, are not within the meaning of the words 'course of Islam". 

The Almighty Allah still continues by saying: 



"And hold fast, All together, by the 
rope which God (stretches out for you), 
and be not divided Among your selves; 
And remember with gratitude God's 
Favour on you for ye were enemies And 
He joined your hearts in love, so that by 
His Grace, Ye became brethren, And 
Ye were on the brink of the pit of fire, 
And He saved you from it. Thus doth God 
make His signs clear to you: that ye may be 
guided."22 

Commenting on this verse, Abdullah Yusuf Ali, the author of, 

Translation and commentary of the Holy Qur'an has this to say: 

"Yathrib was torn with civil and tribal 
feuds and dissensions before the Apostle 
of God set his sacred feet on its soil. 
After that, it became the city of the 
Prophet, Medinah, an unmatched 
Brotherhood, and the pivot of 
Islam. This poor quarrelsome world 
is a larger Yathrib:- can we establish the 
sacred feet on its soil and make 
it a new larger Medinah?"23 

Still, in another verse, Allah (S.W.I.) says: 

"Let them arise out of you a band of 
people inviting to all that is good, 
Enjoining what is right, and 
Forbidding what is wrong: 
They are the ones to attain Felicity." 
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The ideal Muslim community is happy, untroubled by conflicts or doubts, 

sure of itself, strong, united and prosperous; because it invites to all that is good; 

enjoins the right; and forbids the wrong But alas, the contrary of all the ideals 

mentioned above is the case in our present day throughout the Muslim world. For 

there is no happiness, there is trouble and conflicts among us, we are not sure of 

ourselves, no strength, no unity and above all we are backward. In other words we 

are in a state of neither here nor hereafter. 

Then the Almighty concluded by saying: 

"Be not like those who are divided 
amongst themselves And fall into 
disputations after receiving clear 
signs for them is a dreadful penalty."26 

474827 

It was reported that when the prophet (S.A.W.) arrived at the scene of the 

incidence (war) and recited the above quoted verses to them (Aws and Khazaraj) 

they all dropped their weapons and listened to Him. After finishing the recitation, 

they all came back to their senses, started weaping regretting for what they did, 

and at last they embraced one another. And this brought to an end of the 

conflict.27 

From the initial stage. Islamic legislation has differentiated between those 

misdeeds committed against individual members of the public and those 

committed against the public when issues of liability are considered. In the case 

where public interests are affected or there is a mixture of both public and private 

rights but that of public are more preponderant, these rights or interests are 
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attributed to Allah, the most exalted and punished by the state. But where 

individual's rights or interests are hurt they are designated as private in the sense 

that punishment will depend on the final say of the individual wronged.28 <a) 

Unlike those cases that pertain the right or interest of n individual in which 

the individual concerned has the right of either demanding Qisas (retaliation), 

diyyah (blood money) or remitting the wrong done to him, in all cases that pertain 

to public right or interests, the Imam or Qadhi has no right of fore giving the 

wrongdoer or substituting the prescribed punishment with a lesser one. In the 

contrary he (Imam or Qadhi) should decide the case and inflict the prescribed 

punishment when the case, is proved beyond reasonable doubt. He should not 

inflict the said punishment when there is any shadow of doubt in the case. This is 

in line with the prophetic tradition, which says: 

"Set aside 1 Iudud (prescribed) punishments when there is doubt.'12 (b) 

If, for instance, a thief is caught and brought before the Qadhi, n e i t h e r 

the Qadhi nor the owner of the stolen property can, even after he has recovered 

his stolen property, forgive and free the thief from the hadd punishment of 

amputation. For recovering his property is his own right while the punishment of 

amputation of the thief s hand is a public right ordained by Allah - The law-

Give,"' 

The prophet (S.A.W.), when confronted by some people through Usamat 

bn Zaid (R.A), to forgive a woman from a noble family who committed theft, 

replied thus: 



"What destroyed those before you is that if a poor person steals they inflict 

the hadd on him but if it is a rich or noble person they leave him. By Allah, in 

whose hand the life of Muhammad is, even if it is Fatimat the daughter of 

Muhammad that steals I shall cut off her hand."30 This indicates to us, how justice 

is supposed to be applied to everybody regardless of his personality, position and 

what have you. 

In cases that affect the individual's right or interest as pointed earlier, the 

person wronged can decide to demand Qisas or to reconcile with the wrongdoer 

and accept compensation in the form of diyyah, Arsh (an amount less than the 

complete diyyah - it can be Vz, 1/3 or lA e.t.c. depending on the degree of the 

injury inflicted) or hukumat al-Adl (also an amount of compensation normally 

fixed by the judge as he deems fit) or even to remit it. If the plaintiff so chooses to 

demand for Qisas, he can not take the law into his hand and inflict the same injury 

or harm on the tort-feasor, in the contrary it is the state that will do it on his behalf 

and on behalf of the whole Muslim community. The Almighty Allah in this regard 

puts it thus: 

"....And if anyone is slain wrongfully, 
we have given his heir Authority (to demand 
Qisas or to forgive): but let him not exceed 
bounds in the matter of taking life; for he is 
helped (by the law)."31 

Having said the above, we will now proceed to discuss the authorities of 

the law of Tort under the Shariah, and this is termed as: 
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1:3 The Legal Basis of Damanah. 

The Shariah, did explain, in details the way and manner of punishing the 

culprits or to put it differently assisting the injured person to get justice. There are 

so many authorities both in the Qur'an and the Sunnah of the prophet (S.A.W.) in 

this respect. Some of these authorities are as follows:-

Allah the Almighty in the holy Qur'an says: 

"We ordained therein for them: Life 
for life, eye for eye, Nose for noise, 
ear for ear, Tooth for tooth and wounds 
Equal for equal "32 

The retaliation is prescribed in three places in the pentateu, viz, Exod, xxi 

23-25; Leviticus xxiv 18-21, and Deut, xix, 21. The wording in the three 

quotations is different, but in none of them is found the additional rider for mercy, 

as here. Note that in Matt. V.38, Jesus quotes the old law "eye for eye" e.t.c, and 

modifies it in the direction of forgiveness, but the Qur'anic injunction is more 

practical. This appeal for mercy as between man and man in the spiritual world. 

Even where the injured one forgives, the state or Ruler is competent to take such 

action as is necessary for the preservation of law and order in Society. For the 

crime has a bearing that goes beyond the interest of the person injured: the 

community is affected.33 










































































































































































































































































































































