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ABSTRACT

"The msery of the insane nore thoroughly excites
our pity than any other suffering to which humanity
IS subject* but 1t is necessary that the nadness
shoul d be acknow edged to be nadness before the
pity can be felt"1.

Basically, two principles may be said to underlie the
general exceptions to crimnal responsibility. Firstly,
the circunstances surrounding the commssion of the act
may amount to a legal justification for its conm ssion.
Secondly, the circunstances nay be inconpatible with
the existence of nens rea. The plea of insanity falls
within the latter category. The plea expresses the principle
that one who has lost his "reason" should not be crimnally

condemned.

The insanity plea is a focal point on which nany
different policy questions converge. Sone of these questions
are:

(a) what is the nost efficient way of protecting society

fromthose whose state of mnd | eads themto do social harn?

1. Trollope. "He knew he was Right" Gted by WIIians,
E. gé$7S)ITextbook of Oimnal Law stevenS, London



(b) what is the role of nedical expert in the inquiry
into insanity?
(c) should the prosecution have the right tc introduce
the plea, even against the w shes of the accused?
(d) in the disposal of the insanity cases, how best can
the individual's right be reconciled with the need
to rehabilitate himand the protection of the Community?

These are conplex problens and are all interw ned.

The plea of insanity and the controversies generated
by it justify their significance, in part, on the fact that
in those cases in which the plea is invoked, fundanental
principles of justice and norality are at stake. The
availability of the plea expresses al beit, synbolically,

the concern of the lawwi th citizens as rational creatures.

The plea of insanity, |like other general defences to
crimnal responsibility, is open to an ad person in
all crimnal proceedings although it is often pleaded only
to the nore serious offences carrying the death Penalty.
In other words, the nore serious the charge, the greater
Is the necessity to examne the accused ,". :.enta state.
This need is rather inperative in Hmcide cases. The

insanity plea is raised either alone or with simlar defence ;.



The expression "insanity is capable of covering both
insanity at the tinme of trial and insanity at the tinme
of the offence. It iswith the |atter sense that the
greater part of the literature on the subject is predicated.
This distinction nust be kept in focus for a thorough

appreciation of the subject.

Qrgani sational Structure.

The dissertation is divided into seven chapters.
Chapter | which is the introductory chapter, traces generally
the origin of the Penal as well as the Oimnal Codes, the

rel ati onship between the two Codes, and the rel ationship
between the N gerian Codes and other Legal Systens.

Chapter Il deals generally with the probl em of
definition of insanity and the rationale for the plea
of insanity. It also traces the genesis 0O the concept,
Its various netanorphosis, culmnating in the M Naghten
ilgs. The Chapti Ith an I ;ion of the main

limtations of the English rules.

Chapter 111 discusses the insanity defence in N gerian
Law vizs the exposition of the Salient features of the
nal Code and Oimnal Code Provisions on 'the insanity

def ence.



Chapter 1V examnes the defence of insanity as found
in other jurisdictions. Particular attention is paid to
the concept of insanity under custonary and islamc |aw
and. insanity in sone Common Law jurisdictions such as

Ghana, Sudan and Aneri ca.

Chapter V treats the evidence and procedure of proving
insanity viz: the trial of the issue of insanity, the
burden and quantum of proof and the nethods of proving

I nsanity.

Chapter VI exam nes sone issues related to insanity
defence. Exanples of such are automati sm intoxication
(delirium Trenmens) and infanticide (the effect of

| actation).

Chapter Vi1l the concluding Chapter, is a sumary of
the dissertation and the conclusions drawn there from It
al so includes the researcher's recomendati ons for reform
Al these are hunbly nade with a viewto curing sone of

the patent defects now existing in the Law



PREFACE

The decision to embark on a dissertation in this
area of the law stems from the researcher's experience

as a state counsel in the Kwara State Ministry of Justice,

The dissertation is an exposition of the various
salient features of the insanity plea including the
arominent problems and controversies surrcuniding the
subject, The style adopted is that of a criticel appraisal
of the invocation of the plea in Criwinal Cises by the

Courtis.

The main source of literature on the subject is
decided cases of the Nigerian Courts and o.her Common
Law Jjurisdictions. The Contributions of ¢ inent jurists

also constitute a vital source of literature on the subject.

A cursory look at the existing literacure on the
subject, shows that most writers regard the subject as
one of the most controversial and complex test for
delimiting Criminal responsibility, The Couwplexity gives
the subject contemporary relevance, According to
Professor Okonkwo, the subject is complex “partly because

attitudes to the responsibility of the sentally disturbed
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are o confused; partly because knowied .. :bout insanity
¢ its causes is limited and because ns.c j2tric theories
sovetimes conflict; and partly because tiic lawyer is not

4
sure how to treat the evidence of the meldic.l expert"

In the same vain Professor vweihofen rewar'icd thus:
“probably no branch of criminal law has bLi2ern the subject
of so mych criticism and controversy =25 e defence of

insanjty“z.

Zmong the current controversies 21 U¢ subject is
the role of medical experts in the trial or iniquiry into
insanity, Insanity is essentially 3 medico-legal question
and ocught to be approached from a multi-lisciplinary point-
of view. aegrettably however, the courts by some judicial
pronouncements, discuss the issue as if 1 were their
reserved dowain, thus, creating the impression that expert
testiiiony could be completely dispersed will.., A classic
example of such Jjudicial prononcement is %' < dictum of

Fatai~¥illiams J. (as he then was) in Attormey~-General

destern Nigeria vs. Philip Upetiye.>

1. Criminal Law in Nigeria (196l) Sweet an® laxwell, Londou,
P, 129,

2, Mental disorder as a Criminal defence (!uG,) Luffalo,
lew York., P, 214

3. (1964) N.M.L.R. 25,
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The learned judge remarked, inter alia:

"It is my responsibility sitting =3 ¢ judge and
jury not that of the doctor to decicde whether
the accusea was sane or insane in the legal
sense at the time the deceased was killed"l,

However, current thinking anmong jurists seeis to
favour giving a prime place to exvert testimony, Some
writers, have even, come out boldly to su. :est that Courts
should be bound by expert evidence where such--evidence is

uncontradicted or unchallenged.5

Ancther controversy on the subject relztes to the

attitude of Nigerian Courts in general towards belief in
the supernatural or witches, In the area 2f insanity,
the CTourts reject mental abnormalities found~d upon an
ardent belief in the supernaturals., In such cases, regard
is usually not had to the effect of such belief on the
mind of the particular accused. Some efforts have been made
to justify the practice ci the courts on the ground that
such belief will unduly place an accused w0 so beljeves

t an advantage over a non-believer in witcheraft,
L. Ibid at P, 28

5. “guda, 4.2, (197L) Law of Evidence ir | i~eria, Sweet
and Maxwell, Londor. F., B8A,



Despite the contributions of the varicus jurists on
the subject, it is our considered view taat the subject
is not adequately treated by most jurists and particularly
by Ni_.erian Courts as regards the foliowing:
(i) the disposal of persons acquitted on yicunds of
insanity to be detained pending the ‘jovernor's pleasure;
(ii) the law relating to insanity induced by drunkenness
(delirium Tremens); and

(iii)} the problems associated with inadeqgu:te psychiatry

i thg Country,

The obJject of the dissertation thereforc, is to
present o compreheusive restatement of the law and expose
the shoricomings ef the defence of insanity,
deconmendations for reform will be proffered where the

need for it is felt,
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CHAPTER 1
INTRODUCTION

The importance of a legal treatise of this nature
cannot be over emphasised. The “ulk of subsiantive

criminal law of Nigeria can be fourd in the .iiminal Code’

and the Penal Codez. Apart from the two Codes, there are
a number of other enactments creating ofiences, They
include ordinances, Acts, Laws, Regulations, lIdicts and
Decrces which impose penalties for their vio:i2tion and

ipso facto are sources of criminal legislntion3

T. Qrigin of the Criminal Code and Fenal Code,

The advent of the British in Colonial africa brought
about the policy of systematic introduction of inglish notions
of justice and morality. The need for this Deczme very urgent
wiien the colonialists were confronted with a number of
the so--called "barbarous" practices of the nalives such

as human sacrifices and 0SU Custom « to mention

il et s, — - - — ot -

1, Cap. 42 Laws of the Federation and Lagos 195C,
2, Cap, 89 Laws of Northern Nigeriz 1963,
3. EZxamples of these are:

The Customs and Excise (Management) ict 1958,
The Indian Hemp Decree No, 19 of 19£05, £

The Robbery and Tirearns (special pro.isions)Decree,19 i..
Exchange Control (Anti-Sabotage) D:cree 198,
Miscellaneous offences Decree No. 20 oi 198y,

oQocn

...‘/2
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a few which were considered despicable™,

The law of crimes was introduced, firsi.l,, to regulate
the lives of the natives in the areas of the trading posts
along the coast before it was eventually extcuded into the
hinterlond., In 1504, Llord Lugard inteorace’ ihe Queensland
Crininal Code drafted by Sir James Fitzstephroin in 1678,
into Northern Nigeria. The Code was to co-exist with the
highly systematized islamic jurisprudence »7" the Maliki
school which had already taken firm root in the place,

The amalgamation of the Northern and Jouthern
protectorates in 191} was remarkable for tie _evelopment
of criuinal law in Nigera., Consequent upon the
analgzomation, the Criminal Code of 190l was .«de applicable
to the entiire Counwuy iu 1310, inat Code is the precursor
ol the present Criminal Code passed in 196C =2'd which is

applicable in all the Southern half of Nireri:,

[ — - e - R I S .

o For detailzd Aiscusr ic» on th~ suhject, s=e¢ the following:

(a) Cledhill, A.(1963)The Fenal Codes of i.orthern Nigeria

%Eg.the éudan, AfrTcan Universities ri‘ess, Lagos
15 = 20,

(b) Oxonkwo, C.O. and Naish, M,F.(1964) Criuinal Law in
Nigeria, #frican Universities Press, logos FP. 3=

(¢) Bguda, A.A. Frinciples of Criminal liability in Nigeris
(19655 caxton Press, lbadan.

(d) Ofori-imankwah, E,H. (1986) Crimin2l L./ in the Norther.:

......

States of Nigeria, Gaskiye Corporation Itd, PPT 527 = 59,
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For the North, the situation in which there were
two or more firmly established systems of Criminal
justice co-existing in the same geographical area brought
about conflict and discontents. Thig state o: affairs arose
in part from the fact that under the Islauiic Lev of Crimes,
whether a person accused of homicide should bc hanged or
not depended largely on the wishes of the relations of
the deceased, On the other hand, no such discretion

exists under the English Law,

Secondly, certain defences recognised in inglish
Lav were completely ignored in Islamic Law. 4 typical
exanple is the defence ~f prowvnration, An iccused,
therefore, risked the danger of being condermed if he
is tried under Islamic Law whereas his countcrpart being

tried under English law would receive a faier deal.

Also, the system of Haddi lashing, which is an
islasuic sanction was fast becoming odious in view of
the consciousness that was developing among the rising
muslim middle-class., This situation was to continue
ri~ht up to about 1958 when the Northern ie.ion Government
gset up a Panel of Jurists under the chairmanship of Sir

[ - R I .

5. Maizabo v, Sokoto N.A, (1957) N.R.N.L.2. 133, See also:
Ofori-Amankwah, E.H. (1979) "Pensl Code ur:” Criminal
Code - origin and differences"., Vol. 7, Journal of

Islamic_and Comparative Law P, 49,
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Abu Rannat (the then Chief Justice of the Ju’:zn) to
re-orgznise the legal and judicial systeis o. nsorthern
Region, The Panel recommended the introduction of a Penal
Code modelled on the Sudenese Code, itsclf = offspring

of the Indian Penal Code, The latter was a »roduct of
Sir Facaulay's efforts in India during the (irst half of
the 19th Century,.

Apart from the gereral elegant drafting, the Penal
Code in additicn has some reflections of Isluiic jurisprudencz,
The Islamic offence of 55536 is preserved c¢v-:though adultery
is not an offence under the Criminal Code.? Lrirking of
alcohol by muslim is ecuallv 2n offence under the Penal
Codea. It is remarkable that there is no such provision
in the Criminal Code. The Penal Code, there.ore,
represents to a large extent, o compromise belween the

reformers and the traditionablistsg.

6. Sections 387 and 38f Penal Code,

7. Aoko v, Fagbemi (19€1) 1 A1l N.L.R.LOO,
8, Section 403 Penzl Code,

9, Sce Okonkwo and Naish QOp,Cit at Page 10,

.'./5



2. felationship between the two Codes,

Cne important feature peculiar to the 0 Codes is that
each covers offences committed within the te:ritory to

which it applies to the exclusion of the «Zhor,

Ls a general principle of Criminsl Law, territoriality
is the basis of Jjurisdiction. It follows tihwrecfore, that
a person can orly be tried in a state if he ccmmits an
offence within that state, against the state law, Thus,
if X coumits homicide in Lagos. he cannot Le tried for

that offence in Kaduna.

Cn the principle of territoriality of ¢ . Criminal

Law, Lord Selbourne made the following pertincint observation

in the case of Singh v. The_Rajah of Fan;dkoc£;1o

UTerritorial Jjurisdiction attaches upon all persons
either permanently or temporarily resident within
the territory while they are in it, It does not
follow them when they have withdrawn from it and
are living in another state".

10, /[T8947 A.C. 670,
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The relationship between the two Codes is _overned
by section lj of the Penal Code Law and section 12A of
the Cricinal Code., Both sections are mutatis wutcndis.
Any reference to one hereafter, should be cor:trued as

applying to the other,

By virtue of section 4(1) of the Penal Coic law,
the Criminal liability of a person in respect ol any
act or omission which is an offence under any .iw of
Northern Nigeria is clearly defined. Protle = could
arise, however, where an offence comprises scv.cal elements,
some cf which take place within the territory covered by

a Code, and others outs’d> +he +orritory,

Section 4(2)(a) of the Penal Code Law makes an
offender liable under the Code if the offender Commits
in Northern Nigeria the act which constitutes {iLe intial

elexent of the offence. In R v._§soba11, the accused

despatcited a telegram from Lagos dy means »f wiich an.

innocent aéent in London was procurred to convcrt money
to the use of the accused person, It was held Lhat the
Lagos High Court had jurisdiction to try the :.:cused on

a charse of stealing, It is submitted thzt ih~ position

——— e B e - — ——— —— — - —— 4 F L ——

11+ (1961) 1 A1l N.L.R.I. see also: 3unday J0<0ro V. F
Attorney-General Western Nigeria"fT?E%T‘*.Fﬁl.d. 13,
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as between states interse is not different fiom that of

a state in Nigeria and an external territory,

Section 4(2)(b) of the Penal Code is relevant where
the initial element of the offence is committed outside
the region but the offender subsequently enters Northern
Nigeria, There are two conflicting decisions of the

Supreme Court on the Construction of this suu-section,
12,

.......

Brett J.5.C. Said, inter alia:

isub-section 2(b) (of section 12A) only applies
where the defendant has come into the region
veluntarily®13,

However in Patrick Njovens v. Statequ, Coker J,3,C

delivering the Jjudgement of the Court said, inter alia:

"we are satisfied that to construe the word
'enter' in the subsection as seaning 'voluntary
entry' would be ridiculous, since in those
circumstances, no criminal will ever enter a state
when he knows that such an entry way make him
liable by the laws of the state"15,

12, Supra,

13. Toid at P, 15
11‘-. (|1:3) Slstci 17.
15. Ibid at P. L7
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The decision in Njoven's Case 1is, ns doubt, »referable

to that in Okoro's Case on the grounds of Cos cn sense

and vuodlic volicy., To hold otherwise, it is submitted,
will be tantamount to rendering tke whole purvort of the

section nugatory,

The above provisions will however, not apply where
the accused person did not intené that his act shéuld have

effect in Northern Nigeria16

or where the only ..aterial event
occuring in Northern Nigeria is the death of &« verson, whose
death is caused by an act Committed outside tiw region at

a tine wvhen that person was himself outside17. Thus if ¥
who is wounded by Z in a fight at Ogbomoshc (in Oyo State)

is carried accross the border to ILlorin (in Kwara State)
where he dies, Z will be triable under the appropriate Law
of Oyo Gtate,

3. Rclationship between the Nigerian Cndes and other Legal
Systems,

The relationship of the liigerian Codes =.d otker
Lezal Systems needs to be stressed because in tle area
of insarity, which is the subject of this disscrtation,
at least, the Indian, Australian, as well as ..udanese
approaches are relevant in the interpretation <f the Nigerian

Penal Code.

— R L e T o - - T . e e e —

16, Jection 4(3) Penal Code Law,
17. Section l(4) Penal Code Law,
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iurthermore, even the Criuinal Code which appears to
adopl a more settled irterpretation accordinz to the English
Com:on Law, may now be mcaningfully influencecd Ty other

o B - 18
legal systems such as thin fmericin,

Although the generzl cennon of statutory interpretation
is that words should be given their literal or »nlain meaning,
this principle is however capable of exceplirs, Firstly,
in interpreting local statutes, Nigerian Couris are free
to make use of the principles enunciated in 1 wse other
Jurisdictions where our local statutes do not contain
relevant definitions. For instance, the decicions of Indian
as well =s Sudanese Courts a fortiori, will guice Nigerian
Courts in interpreting the provisions of our Fecpal Code which
is an adaptation of the Sudanecse Code, itselrf fashioned on
the Indian Penal Code. This point was specific.lly taken
that it may be necessary to import English Common Law rules

to assist in the interpretation of the local siztutes,

Uecondly, Common Law may be made use ot in bridging

any gap thet may exist in the provision of a loccl statute.

— e A Bl e B e aa—

e ——— i —— S ——— ———— . W we® . & .

18, American Law Institute Model Fenal Code, 19,2,
19, (1938) 3 W.A.C.A, 133,
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In shorunke v. E?O, the privy Council hold th. © there
exizted side by side with the locz21 ordi anwesz and rules,
ia ep.roprieate Czses, the &nglish vommon ..z :i:ht of

subpceceana,

‘lowever, one unhappy consequence of the g ~lication
of foreign rules to assist in interpreting local statutes
is the practice of not fully consideri:ug thic iwplication
'of tre provision of our statutes befors treaiing such as
inconprehensive and thereby justifying t..c iiportation of
foreign rules, For instance, in & v, Nwaﬁpkg?1, the Court
held that section 318 of tho Criminal Code i .ported the
‘nglish law of provocation into "igeric, =~ contrary

22

rulin: in Obaji v. the state®™ was to the ¢fioct that

section 263 of the Criminal Code, defines ih: defence of
provocation for the purposes of section 370 of the Criuinal

Code,

~aually condernable is the practise of (... cring the
proviszions of local statutes altogether il =+ importing

foreizn concepts in interpreting local si:tutes,

20. fTOu6JA.C. 316.

21, (1938) 3 wW.A,C.A 208,

22, E19653 N.M,L.R }17 See also, John v, Zacic M,A,
1€5§ NORONQLORI hBI
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For instaurnce, 3ection 2I; of the Criminal Coc | as never
bean Judicielly interpreted. Instead, Wigeri-n Courts
continue to impori the Ccumuon Law doctrins o’ mons rea,
One iz tempted to guastion the relevance of e g _rea te
the Criminal Code Fenal Code in the lieht o7 the pronounceiaz.it
of the draftsian of the Queenslaond Code (vhi-h is the
precursor of the Nigerian Criwm‘nal Code, Mir draftsman
reticrked thus:
"Under the Cricinal Law of Queencli-nd us defined
in the Criminal Code, it is never ...cessary to
have recourse to the 0ld doctrine of mersrea,
the exact meaning of which has becr *he subject
of controversy. The test now to be =znplied is

whether the prohibited act was not done accidentally
or independently of the will of i.. accused",23

Perhaps, the solution to the present ccnfusion is for
Ni-erian Courts to discontinue the applic:tioe of foreign

couczerts holus bolos on any given issue, -« toLer, proper

consiceration should be given to local enact ¢ ts before
deciding whethor such enactments zre ueait to supplant

or ~ vely supplement foreign concepts.

- s s - -

23, lece “idgeeshire Coy v. Sonney /Toou7 i C.L.T: 977

at 987 -
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This suggestion has the tzcit sup-o:rt o1 £,5L,.%, Park, i

wrote that the rules created Ly tiic Vigerian Codes must

—

be derived from their own terms wid “mure those terms
are clear, thcir effect cannot be alicred by arguements

which point out thct English Law is "fferentzu.

. e

2y, Park, A.E.W (1953) Sources of fisorian Law, Afric.
" Universities press, Lagos, o5c- ~1s0 the followlaf
ngd ;prschell in Bank of qﬂwl ne v, Vagliano Broc-

91 » 107 at 3HH o N As e -chlson v i 1“;

é C 231; O V, il (1?53' s 130; Uaulv. 13

(1965) N.MIL.R. 1257 Obadara v, 951dent Ibadan {is.

sl 13
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CHAPTZR II

HISTORY OF _THE INSAITY FLif

1. Definition of Insanity:

The expression "insanity"” is @ very rebulous concept.

The expression defies any uniform or precise definition
valid for all purposes.1 _A cursory look ui the existing
1aw dictionaries revezls that the autho s 2re content

with giving a description rather than any foiuol definition
of tne expression, For example, Jowitts Jictionary of
anglish Law describes insanity thus: "“this is not, strictly
speaking a legal term, but it is commonly used to denote
that state of mind which prevcents a person Irom knowing

~

right from wrong"“,. In Black's Law Dictioncry, the expression

is described as "a social and legal term o~ ther than a
medical one used to denote that degree of mentzl illness
which negates the individurls legal respoi.sibility or

3

caprcity™~,

Interestinzgly, learned Jjurists are unanimous on the
complexity of the concept as a test for d:oliniting criminal

responsibility,

— - - - - - -

1. Goldstein, A, (1967) The Insanity dcferec, Yale Universitr
II‘\-.-SS. P‘ 87.

2. ¢nd bdition (Edited by Burke) P, 982,
3. 5th Edition (1979) West publishing Coy. F. 714.
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For instance, the learned nembers of tne Awerican Lay
institute remarked thus:

"No problem in the draftin, of a Penal Codc
presents larger intrinsic difficulty than
that of determining wh.n individuals whos:
conduct would otherwise be Criminal, ought
to be cexculpated on the zicunds that they
were suffering fror ment:zl disease or defec.
when they acted as they did"l,

Professor J.".C. Turner, Similarly retrrked:

"The difficulty which we have seen the Courts
encouniter infinding a test %y which to deci l.
the time between insanity -nd liability in
Criminzl Law was greate~ in the Case of
persons whose minds “re¢ ai“ccted by discas:,
whether in the form of temorcnvy delirium oo
of a permsnent insanity"’,

2. Reasons for the insenity ples,
The rationale for the insanit, plea coanbe said to

be incorporated cxplicitly into its werning namely: 3
claim that a person who is not a2 rostonsible agent shoul”

£
not be the object of punishment,

4. American Law Institute Model e¢ncl Code (1962)P, 115,

5. Turner, J.%.C (1566) Kenny's outlines on Criminal L. ,
London. P, 75. '

6. Fingarette, H. (1972) The meani-i  of Criminal insaa. i
Californis Press. Y. 131,

—
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hs early as the 15th Century, Common L:w Lawyers had
nro.ounded the maxim actus non facit reum nici mens sit
ron (no act entzils Criminal iiability wrlo:e done with
a Crir inal State of mind.)? This time-ronourcd maxim
assumes fundamental importance in the ple. of insanity
bueciuse an insane person lacks sufficient intelligence
and undcrstanding to appreciate things proporiy. A
pers<: in such a state of mind should not bc held crimirzlly
responsible; This state of affairs can be s0id to precluds

the existence of muns ren,

It should be noted however, that thc ahsence of mcns
rea in insanity is of = more profound o ™ djicel kind
than in the Common sensc of abscnce of uzis_rea (the
mental state required by the definition oi - werticular
crime)g. Where the plea of insanity is 1aised, neither
actus reus or the mens rea is actually dsovled, The

consicdcration is that the law docs neot wanl to wunish the

particular mens rc¢a for reasons of -ontel Ciscorder,

7. See the dictum of Lord Kenyon L.C.J. in fowler v. paget
(1798) 7 T.R. 509 at 51k,
8, Goldstein, A, Op, Cit. =2t p.131.
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This gave him a right to 2 pardon, The same
course was taken when the defence ves killing
by misadventure or in sc¢lfedefoncciyg,

It would appear that attention was drzwin to the
10
subject in the famous Berverly Case wher. Sir Edward

Co'.c, propounded wh=t became Known as ‘the wild beast"

test, Sir Edward Coke jdentified four dificroent kinds

of persons non cCompos mentis11. Whilst Co...enting on

insanity and its status in Criminal Law, Jir j:athew Hale,

made the following pertinent remark:

"Such a person as labouring under elancholy
distempers hath yet ordinarily s great
understanding as a child of fourieen year
hath, is such a person as iy be uilty
of treason or felony'12,

It is thus explicit that Sir Mathew Hal: (like Sir Coke),
regarcded insanity as a disturbance of reousonr ond intellect,

and it was clezr thzt in ordcr to be excus-d of one's

offence, the disturbance had to be gevere,

9. utephcn F.J. (1883) Histo of Criminnl th Vol II p. Y53
Sce 5180 Pollock, F, And Ma gfIanE, F. /., . 25%ory of English
(1952) Vol, II Cambridgec University =-csds F. EVB.

10, (1604) l4,. Co. Report 123b,

1. Ibid,

12, Hule, M. (1736) Pleas of the Crawn P, L,
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In his direction to the gury in The ;rnorlds Case‘i,

Justice Tracey, Commented on the insaniily plea thuss

"It is not every kind of fr-r+ic humour or
something unaccountable in - men's action
that points him out to be such a madman as
is exempted frow punishment, It must be a
man that is totally deprived of his
understanding and memory -d doth not know

what he 1s doing more than ~ orute, or a
wild beast, oSuch a one ic ' c¢ver the object
of punishment"™1L,

Thus, the old position at comnon luw was that to clii.
the benefit of this defence, an accusecd rorson must shous
that he was totally deprived of his uc ory #nd understandi:
and must be comparable with "an infuat, 2 waild beast or
a brute". It is nccodless, to sa2y, that the standard wais
not only dehumanising and thefeforc inmorsl, but also,
required an extra-ordinarily high stanc-rd of proof, wiic

deprived many accused persons the henc’it of the defenc:,

»
The decision in R v, Hagfield1) sarked a great advia.

in the Common Law conc:zpt of insanity, Tu that case, t1:
accused shot at king George III undecr an insane belief
that he was required to sacrific his life to save the

world,

13, (1724) 16 3t, Trials F, 695,
14, Underling is mine
15. (1800) 27 St, Trials P, 1281,
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4s he did not wish to commit the sin of suicide, it -
ordained that he should carry out on act for which -
would be hanged. At the triil, cvidince was led t»
show that the accused suffcred fro. hrllucinations.,
The Jjury returned a verdict of not guilty. What is
particularly remarkable zbout th> ccse is the direct’n

of Lord Kenyon C.,J., to the jury, ihws;

"yith regard to the 1., .s has bern laidl
down, there can be no 4doubt upon earth;
to be sure, if 2 man is in 2 deranged
state of mind at th. tiuse, he is not
Criminally answerable :o: his acts; but
the material part of liis case is whethor
at the time when th: act wes committed,
this man was sane",

One immediate cotisequence of I aficld's acquitt:l
was the introduction and passing o. Llhe Criminel Lun .. .ic:.

6

Akct, 1800 in England1 The Zct sougnt to regulat. %

disposal of persons found inscne :: zivaignment or .nt
guilty of the offence on ground of i szrnity., Such
persons were to be kant in strict cuctody at Her Maj._ .

pleasure,

16, Whitlock, (1963) Criminal tcuporsihility and !fenc
illness, London, P, 27. o .
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The landmark case of Danjel M'Ngagygg17 in 1843,
was the ultimate turning point in the Cowmion Law concept
of insanity. In that case, the acquittzl of the accusi
on ground of insanity, shocked th: Zn:lish Public, The
accused who was believed to be suffcriing from "persecuco:s
psychosis™, which resulted in 2 scrious delusion that
the Tories were responsible for his aisfortunes, shot
killed one Mr. Drummond appz2rently misteking him for the
Sritish Prime Minister, Sir Robert PPcel. The resultant
public outcry led the House of Lords Lo formulate a set
of hypothetical questions, which t'y scat to the Jjud:es
who decided the case for answers re;-.wrding the plea of
insanity., The answers arr now gener:1lly referred to .3

the M'Naghten Ru%es.

In a learned Comuentary, Dr, H. rornes noted thus:

"In point of law, the rul::c had to binding
authority; they werc opiniczcns, not judgments,
In the course of time, tiey had attained
authority, through refer nce being constantly
made to them, through bcing statedto juries
in important trijals, and through the tremendous
influence they have had ..’ chever the Englisb
Law is consulted." 18

.

17. (1843) L St. Trials; B, S.R. 741,

18. Barnes, H. (1942-L4)i)"A century of the M'Naghten Rulcs
Vol, 8 Cambridge Law Journal np. 3C" - 325,
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L, The M'Naghten Rules

The legal basis for the defence of irsrnity under
gnglish Law is as sct out in the Mo *vi-n rules formul i
by judges in 1843"9, It is isportant ic note thet the
answers to the abstract questions foruuliled by the Hous:
of Lords. were not meant to be new rulcs ns such but ratia-r,
a statement of what the rules at corucn l:vw were supposed
to have beenzo.

The rules may be briefly summarized thuss

(a) Bvery persor is to be presumed .:nne, and to poss:3t

W

a sufficient degrze of reason to bz resuonsible for his

Crimes, until the Contrary is proved,

(b) To establish a defence on the¢ ~round of insanity
it wust be clezrly proved, that at th: tiue of committi.
the act, the accused was labouring un’er suvch a defect of
rcason, from disease of the mind, as nov ‘now the nature
and quality of the act he was doing, or ii he did know it,

th2t he did not know he was doing what v = wrong,

— . — - -

19. Smith, J.C. and Hogan, B, (1973) Crimninal Law Butterwor:@hs
London F. 134,

20, *guda, A.A (1965) Principl
Nigeria, Caxton Press, &

es of Cl'j;_..)_.’.__:"-.l Liability iu
an P, 202,
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(c) If a person commits an offence under an insane
delusion, and is not in other respects insene, he must
be considered in thc same situation &s 1o responsibility
as if the facts with respect to which the delusion exisis

vere real.,

It is crystal clear from the M'Nachien nules that
the test of insanity are couched in Llc .1 rather than
medical terms and these terms do not corr.spond with
specific mental abnormalities. The miin sources of

difficulty with the M'Nazhten Rules rel. te to the

following phrases:
(i) Defect of reason, from disease of mird,
(ii) Nature and quality of the Act,
(iii) Knowledge that the act is wrong.
«¢ will now focus our attention to the dctzils of the
phrases as well as the Jjudicial interprctations put upon

them.

Discase of the mind,

Professor J.W,C., Turner is of the view that the
determination of the exact mezning tc H: given to the
phrase "disease of mind" does not 2pno r to have been

judicially interpreted21, According to che learned juris,

-— — - -

21, Qutlines on Criminal Law Op, Cit, I, 20,
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the word "disease™ is a recognised nedicuel term which
indicates some pathological variation in the tissues of

living body whereas the word "mind" is 1 :re¢re abstraction

which gtricto sepsu cannot have any ‘izuasezg.

Professor Abraham Goldstein expraiscd a some what

similar view when he said:

"There has bcen almost no Jjudicial definition
of mental diseasc in cuscs concerned with
the M'Naghten rules, Th~ Corces are relativzl
silent on which diseas:c rould cualify, 7t
is clear, howevir, is thil to exculpate the
defendent, the defect must be so severe as to
deprive him of the knowladge specified in
M'Naghten"23,

In R v, Kegpzh, Lord Devlin, equallv zlotsced over the meani:.
of the phrase when he stated, jinter -1ia:

"the only object of the¢ inclusion of the wopr's
'disease of mind! was to cxclude defects of
reason caused simply by brutish stupidity
without rational power"z9,

22, Ibid,
23. The Insanity defence op. cit, at p. Uf.

?J.].. LTgsy“ Q.Bo 399.
25, Ibid at p. LO6.
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The learned Judge then concluded by s-ying that whether
a particular ¢ondition amounts to 2 'disecse of the mind-

within the M'Naghten Rules is not a auedicol but a legal

question to be decided in accordance with the ordinary

rules of 1nterpretation26.

The only clear indication as to :i« comnstruction of
the phrase "disease of mind" appears in the dictum of

Lord Denning in Bratty v. Attorney-Ticne: i1 for Northern

Ircland,27 where his Lordship stated thus:

"The major mental diseases 'ich doctors call
psychoses, such as Schzophr:nia, 2re clearly
diseases of the mind ,..... iT scems to me

that any mental disordcr 1 :ich has manifcste .
1tsell in"viogence and i3 jirone to_recur is

a EIsease o1 mInH"ZB.

The phrase "disease of mind" h:zc ecgurlly been held
enplicable to physical illnesses such =8 “rteriosclerosis

Or hardening of arteries®’ and brain twiour,-C It is

26, Ibid at P, 407
27, [M9637 A.C. 386,
28, Ibid at P, 410 = 2 (Underlining is wine),

29. R v, Kemp (Supra).

30. R v, Charlson /719557 1 W.L.R. 317, It is 2 moocot poin®
;ﬁcgﬁer subnormality is coversd by tiic phrase "defect
of reason from discase of mind", Picfessor G, Willi .'s
has argued that it will come under tic rules, Sce
Viilliams, G. Criminal Law: the Ccnerzl Part (1961)

- —

London, P, LLT.
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It is submitted, that "disease of mind"“ 1rill cover all

categories of mental illnesses recognised by psychiatry

such as neurosis, schizophrenia, deprossion, parancia nc

psychopathy, The rule of thumb here is et the “diseas:
of mind" must have given risec to a2 dcfert of reason" in
order to be a ground of exculpation, It scems that tha
powers of reasoning must be impaired =7 ‘hat a mere
fajlure to use powers of reasoning which one has @&s

not within the contemplation of the rulcs,

Nature_and gquality of the ’ct,
The case of .. v, deere31 is rezaried as the locus

T

classicus on theinterpretation of <h. phrsse "nature anl

quality of the act". In that case, “Ii. phrase was judi:>l .l%
interpreted to refer solely to the nhysic:l nature and 1ol

the moral or legal aspects of an act., Un this interprotiti-

the dictum of Lord Reading C.J. is most apostate, His

Lordship stated, jintcr_alia:

"The Court is of the opi . ion that in using tw

language nature and quali®;,, the Judges wcre

merely dealing with the phvsiesl character ol
of the act and were not intending to distingui_ .
between the physical and wmorcl aspects of tho

act",32,

31, (1936) 12. C.A.RK. 21
32. Ibid at P, ‘27
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Thus, if A kills B under the insane belief that he is
breaking a jar, he will not be criminally res;onsible33.
S0 &lso, is the case of a mad person who cuts a persons
throat in the belief that the was cutting « loaf of breadsk.
It must, however, be noted that the inter retation in

Codere's Case has not be universally acceptedBS.

Dr. H. Barnes has suggested that the “hrase "nature an'
cgualjty of his act", is still capable of a further and purely
physical interpretation, namely: that the ' erson did not
Know he was comuitting agt;t all, or it .i bt mean that,
2lthough he knew exactly the act he was doing, he could not
appreciate its consequencesBG. For exai.ple, he may Know
he is striking a2 plate with a hammer, y«L h¢ nay not appreciscc
that the plate will brake, Presummahly fron Codere's Qasa,
the phrase means that he must not know thet he is striking
a plate at all, It is respectfully subuivied, that this

surgestion, gives a wider interpretation (o the phrase and

is therefore preferable.

e L e m— cm— -t - .

33, Stephen, Digest on Criminal Law Bth “¢iiion P, S

3i:s Cutlines on Criminel Lasm Op, Cit. P, 70,

35. For example, in Schwartz v. State (*307) G5 Nebreaska
196(Sc), the Court adopted the rejected interpretation

in nggre'g Casg.

36, "A\ century of M'Naghten Rules" QOp, Cit. p. 300,

..‘/27
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ropgfulness of the ..oty

The meaning of the phrase "knowledge ti..t the act
i3 woong® generated 2 lot of controvers'»«, "he controversy
centered round whether an accuszd shoul<d :.ov whether his
ict is wrong either 1-z2lly or weraslly. 4Yie Court in

Coderz's Case made it clear that the test :wur not to

— -—— .

be the accused's own moral standard of rignht and wrong,

The dictum of Lord Reading C.J, is very 'uch relevant

- —

"In a case of his kind nomely kili'wg, 1t does
not seem debgctable thet the copel.znt could
have thought thzt the act wos 'neally wrong,
Jjudsed by the ordinzrv standards, J+hen the
act is punishable by law.,.. oace it is clear
that the appellant &nev the act ses vrong in
lavi, then he is doirg an act vhich he ought
not to do, anld zs it is against the lew, it
was punisheoble by law,.% 38

n ir L 39

In Ve Jindle the accused wiio "( leen unhappily

iniried to the deceased, killed her by adwinistering

1.0 zsprin tablets on her, He then gave ni: self up
s=ving! %I suppose, they will hang we for this»,

The English Court of Criwinel appezl st itz emphatically
thol the accused was punisheble if he kner Lhet the act

iz wrong legally (that is contrary to 13 evan though

— - - - - P T i S R ek s o

3%, & v, Codere (Supra). at F., 27 - 4,
32. [T9527 2 w.B. 526

.&./28
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he believed he was zorzlly Jjustilic. in doing it. 1Ia
rejecting the medical evidence thik tended to suggest

insanity, Lord Goddard rem=arked, intcr alias

“Courts of law can only disiinguish betwesn bt

which is contrary to 1l2-7,... The test must
whether it is contrary 5 liveese In the
opinion of the Court, =-:re s no doubt ta:t
in the M'Neghter rules, ' :.ng' means contir ..
to law and not ‘wrong' :cceidiny. to the opi >
of one wzn or n nuuber -7 eaple®, 4O

The justification for the r<icction of the morial cocc

2 test of "wrong" in the Znglish dccisions sezws to ro.c
upon the premnise that moral code chenges with differs .t
times, conditions and places; ver s <.ten without pubic
It would be difficult, therefore, v 2#sess the accuss *
knowledge of ethics at the time he 0.2 the act. Invari
the Courts have to fall back on co on knowledge and °
that the accused must hzave possesse’ that knowledgeh1.
However, the Zustralisn High Jourt in Stapleton v,
refusing to follow the English decisions, held that

"wrong® in the lM'ilaghten -~ules me-m: *iorslly wrong?,

—— o —— o B — T S—— A m  m—a- e 0w % a4 . me e L

. jo, Ibid at P.,P. 833-l,
41, Barnes, H, Cp. Cit. at p. 372.

-

bz, [T9527 86 C.L.i. 358, See Cerdnrzo J, in People v. Schmidi

(1918) 216 ¥.Y, 3243 “the judiycz =2xpressly, held «.:
defendant who knew nothing c ™z low would nevartizi
be responsible if he knew ta.t “hc et was «rong,
therefore, they must have meant tiiot if he knew T
was morally wrong",

ees/29
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Thus, if an accused believed his act to be right according
to the ordinary standard of reassonablecci, he was entitled
to pe acquitted even if he knew his act to be legally

wrong,

By its decision in L v, !Iolmesl,‘3 the “nglish Court
of Criminal Appeal has shown that it was nct perturbed by
the decision in Stapletgn's Case, The Court reiterated
that "legally wrong™® was the proper test under the

¥'llaghten Rules,

Insane Delusion,

- el e e

defence of insane delusion. Under the rule, if a person
coumits an act under an insane delusion, liis Criminal -
responsibility should be as if the facts ~ith respect to
which his delusion exists were real. The ivport of this
concept is that if under an insene delusion a man kill;;
another, and if the delusion was such that it would if
true, Jjustify or excuse the killing, the homicide would

be justified or excused.,

I e e e e T e e e e LRI

43. [T9537 2 411 E.R 342,

.../30
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Professor Glanville Willaimg hag ¢riticized the
defence of insane delusion es bein- toc restrictive in
that it does not let out people who have insane delusio..u
not related to legzl guilthh. If for instance, & wouiai:
believes she is the wueen of Sheba, and kKills someone,

she does not fall within the M'lWagn'en itules because,

even the Queen of Sheba is not aliowed to kill, The ‘acu
that the 4delusion 1indicates & psychesis 1s insufficieni,
Frofessor Williams has condemned tihe cefence as compelli:.
a lunatic to be reasonable in his unrozson, and sane iu

insanity,

S. Limitations of the l'Kaghten Rules.,

(1) One of the most controversial gucstions in Criminal
Law 1is whether an irresistible icpulsze produced hy me.ie .

LS

disease, should be a defence to wrge of Crime™”,

Under the M'Naghten Rules, the'insanity defence i

solely based on cognitive faculties, With the growth ot

medical knowledge over the years, it became obvious that

the rules were grossly inadequate, Insanity, was showu

to affect not only intellectual fzculties, but also, :.c

whole personality of the insane person, including the L.l
L6

and eotions™ .,

p——— s A ————— W4 @ 4 s seae e

L. 7illiams, G, (1978) Textbook o7 Zrininal Law, Steva o &
Sons, London, P. 599:

45. Keedy, ., “Irresistible impulse :r ¢ cefence in the
Criminal Law" Vol. 100 University of Fenn. Law .levie :

p. 9;60
46, ?gephe?§7F,J, (18£3) History o: ti:x Criazingl Law #ot, *
s Po v it

'F'/31'
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For instance wodern psychiatry reco_i:ises that a man
may know the sjuality of his act or ...y cven know that
it is wrong, and may yet perform ii tuder an impulse

he finds uncontrollable. The urgenl 2oied was thereare:
felt to exemnt nersons suffering f.oo iassne or

L7

irresistible isvulse, frou Criminzl responsibility™'.

There was formidable opposition 1o the extension

of tie M'Naghten Rules to take cognisance of the new

concept - notably frou [ramwell, =, and Lord Hewart C.7.

In directing the Jury in k v. Hayies ", Bramsell, 3,

R

Saids
®.ee It has been urged 2. thwe priscner that
you should acouit him on cinound that it bein
impossible to assizn any .olive for the
gerpetration of the ofreice, he must have
een acting under whot i: colled 2z powerful
and irresistible influ-rce, or homicidal
tendency. But I must re.:rlt s te that that
the circumstance of an «c! o ing zppsrentiy
motiveless is not 2 grou . from which you c.
safely infer the existe: c: of such an influ-
Motiveg exist unknowm acd innumerable which
might prompt the act. /. worbid and restl:ass
(but resistible) thirst r: bLlood would its:i:
be a m. tive urging to <uck = deed for its o™
belief,

47. The Idea was incorporated in t.. sti.ftutes of sever i
Common Law Countries, See for insiunce, S, 13 of !
Criminal Justice ;ct (Northern Ircicnd) 1967,

L4B. (1859) F. & F §66; 1755k 898 ~iad in iguda, Op., -it.

at P. 27, ' ' SR
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But if an influence be so poweriul -s to be terwm:d
irresistible, so much the or. :vzson is there v
we should not withdraw any of the sifeguards
tending to counteract it, Ther: sare three powerful
restraints existing, all tendin; o the assistance
of the person who is sufferin, uw:er such an
influence, the restraint of reliion, the restr .
of law. But if the influence i . :self beheld a ’
legal excuse, rendering the crime dispunishable,
you at once withdraw a most po oriul restraint -
that is ferbidding and pvunisi’s 1its perpgtrationiy

“nilst Comhent‘ng on the concect of ::resistible impulse

in R v. Kopschhg, Lord Hewart C.J, uc rnfully remarked:

-

It is the fantaustic theory =F of uncontrollable
impulse, which, if it were to ‘ecome part of our
Criminal Law, would be umerely sulwversive, It is
not yet part of our Criminal e g ond 1t 1s to
be hoped that the time is far 4istant when it
will be made so*,

It is offen stressed that therec iz nhe=d to tread
cautiously in aprlyving the irresistibl: irpulse concepsz,
because of the impossibility of drawaans © line betwaen

an impulse that is irresistible sni 7ue that 4s unresistod

A S SRR e e s SR i e — S 8 e R A B m e e e —— a8

L9, (1925) 19 C.h.Rs 50. See 2lso it v, Jugesh Edward(1 .0,
19 C.%.R il and R v. Sodeuan [15G36/L T E.R 1133,

g9, See Riddel. Jin King v, urei“ﬁ on 3} Can, Crim, cases
3Ls (1908): ithe law sag £o T nen Mo say they are
afflicted with irresistitle #mpul: : if you cannot
resist an 1mpulse in any other way, we will hang &
rope in front of your eycs, and pericos that will
help".

.d-/33



Th. objection'has zleo been gpecificaliy “ken that the
defence ig difficult to g{ove or disprove, It ic
ruspectfully submitted, that the objeciion is misconceivad
in the sense that ®difficulty" which is fict corsidered

as & bar to litigation generally, shoul’ ot constitute

@ Lar to a Criminal defence.

48 a result of mounting disaffection vith_the
M'Naghten Rules, the /tkin Comuittee on inarnity and

Crime was set up in 1923, Yowever, the recomi: ndations

of the com.ittee did not gee the light of ﬁuy51. In 1953,
the Royal Commission on Capital punishiont found the
F'Naghten rules to be unacceptable =and recommended that
the rules be changedsz. The British sovernment however,
rejected the pfoposal of the Commission tn cxtend the
insanity exemption, Rather, the governucint decided to
extend the discretion of the Judge by alloving a defénce

of diminished responsibility in section . of' the 1957 .
Homicide Act, which reads in part as follo s:

f——— b e b - e

51. 1923 Cad. 2005,
52. 1953 Cmd. 8932,
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Wihere a person kills or is z n2: Ly to the killing
of another, he shall not be couricted of murder if
he wzs suffering from such abnc:® slity of mind
(whether arising fro: a condiiicn of arrested or
rctarded development of mind or =uy inherent
causes or induced by disease or injury) as
substantially impaired his oui:cu) Tcsponsibility
for his =2c¢ts and omissiong in !<°rz of being
a party te the killing..."

It can be observed from the section iii..t the defence
is limited to homicide cases and entitl:s 1 cccused perss:
rnot to acquittal, but to be found guil:v o? manslaughter,
To that extent, the defence 4f diminisher responsivility
is lirited in scope than irresistible i ulse, In
igjghﬁxXEQSB, the =ccused, suffering frow violent pervert.d
sexusl desires, strangled the deceasedl i) 1 hostel, The
Court held that the defence under sectic:: £ of the Homicide
ict was avgileble to the accused, invd V:iwer C,J. stated,
inter alia:

"abnormolity of the mind which hing to be contrasted
with the time honoured phrase i.. the M'Naghten
rules 'defect of reason' me:ng = state of mind
so different froa that of ordina:y human being's
that the reasonable man would L-orn. it abnormal,

It ~ppears to us to be wide enoush to cover the
mind's activities in 211 its asvects not only
the. percention of phsical acts,... but 2lso the

ability to exercise will power tc control physic=l
acts",

L s S e S e — L . -——

53- (1960) h-hv Cal’-.H 2)-1-6.
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(ii) Another major limitation of th: ¥M'li:zhten Rules,
ncrhaps, centers on the use of the phrace “disease of
mind® without further explanation. Tie phrase has
introduced more confusion into the low faen it purported
to settle, The phrase has not only Ure: ted problems for
the layman but also the peychiatrigt o are by no meuns
zh@reed on any acceﬁtable definition of +.¢ term -

idise se®,

The phrase has been decribed ag “cn tenuous and,
indeed, dangerously vague to be 2 criticel part of a
rule of law on Criminal responsibilikygh. Furthernors,
it is ecually 2 moot-point whether ti: phrasc is-limited
to purely physical ciliencs in the brain or whether it
covers as well abnorwalities (vwhoth<» i ested or incompnloie

development of the mind) 2s manifestc! in idiocy, imbecilli s
and feeblemindedness.ss

Frofessor Williams, has however, i ueé vigorously,
» "
thet subnormality is covered by the pniusc defect of

reason for disease of the mind“ in th: b'leghten Rules%ﬁ%

Zhe See Burger J. in U.S. v. Blocker (:.G1) 28b 2D 607 -
crig%cising the rule in burhcd, cited in OKonkwo on.coi.
Pe 1.

55, The definition in S.4(1) of Ment4al ileclth ct 1959 1=
all embracing.

56, Villiams, G. Cri-inal Law: Gener:l }art op, cit. p TSRy
see .also Walker, i, (1968) ..._Cﬂ.?_“,‘f". au fiE..s__nLL'_f&

England, Edinburgh. f. 116,

-—-ad



M'lzghten Rules (one which imagines ¢t the several
functions of the brain are each hermectizclly sezled from
the others) is also consicered a m-jor 1iwmitation on the
rules, Professor i.B., Seidran contends that the
compartmentalization of the ppain is eoniloirized by the
pseudo = science of phrenology, the psychictric currency
of 1843, Phrenology conceived that thore zre diserete
segments of the brain in which are lod ¢ specific
cwotions and functions:« raticnality; bestialitys;

aesthetics, love and the 11ke.57

Perhaps, as it has been suggested, vhe M'Naghten fulcy
have lasted for too long, as a legal %tcst, for any hope o
to be held out that they might soue day he modified by ti.
courts and the likelihood of legislative action must be
congidered remotess. The M'Naghten rulcs hzve weathered
the storm of criticigms by both the 1¢::1 "nd medical
professions and hove rarcined valid in  aimost 211 comuo.:

lawv jurisdictions.59

e sl s B S i ke Sl . A W . i S S 8 s B Wt b 8 B - bt o E b

57. Seidman, R.E. (196l) "Insanity 25 = ¢.fcnce under to.
Criminal Code of Ghesna® Vol,1 University of Ghana Lo
Journal pp.. 42=51,

58, Opas, P, “"certified inssne by lawserss Vel, 36 justyr . =

Law Journzl P, 11

59. Ofori-Aimankwah, E.H. (1979) U.%. @ :dord Minimum .b
Lahore,. pp.. 77-75. The learnei 2~ "> has zdvoc ite.
a2 fresh examination of the rules,
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CHAPTER _III
INSANITY IN NIGERIAN LAY

The tests of the insanity defence in lNijgerian Law are
1a1d down in two statutes namely: the Criminal Code' and
the Penal Codea. However, it trite to em hasise at the

/
outset that the M'Naghten Rules fofm the bnsis of insanity

Jefence in all common law countries. Therefore, in order
t¢ nroperly analyse the insanity provisions of the Nigerian
Codes, it requires that the provisions of the Codes must be
srihiovetted ﬁgainst their historical back- round: the

li'lezhten Rules, How far these differ froix the English

iules will be noted in their places.

1. The Criminal Code Provision.

The relevant provisions on insanity in the Criminal
Code are contained in sections 27 and 28, GSection 27

provides: -

"Everyone is presumed to be of soundmind and
to have been of soundmind at auytine until
the Contrary is proved"3.

7, Cap. 42 Laws of the Federation and Lagos, 1958.
. Cap. 89 Laws of Nerthern Nigeria, 1962,

3. The implication of the presumption is di:..cussed infra
under - Erocedure and Evidence of proving insanity =
Chapter ¥,

li'/BB
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The main provision on insanity is contained in

section 28 which provides:

"2 person is not criminally responsibility for

an act or omission if at the tiwe of doing the
act or making the omission he is in such a

state of mental infirmity as to deprive him

of capacity to understand what he is dojng or

of capacity to control his actious or of capacity
to know that he ought not to do tiie act or make
the omission,

"A person whose mind, at the time of his doing

or omitting to do an act is afrected by delusions
on some specific matters, but whn is not other
wise entitled to the benefit of the foregoing
provisions of this section is crimrinally
responsible for the act or omission to the same
extent as if the real state of thiigs had been
such as he was induced by the delusions to
believe to exist",

In James Anyim v, the §tateh, Aniagolu J,.5.C, r.ade the

following notable coument on section 28 of thic Criminal
Code:

"Under the Criminal Code, insanity ,as two
major segments of mind affliction namely:
(a) mental disease or natural uwe..tal infgrmity;
and
(b) delusions on some specific matter or matters“ﬁl

h-. 596‘17 1 S-C.L.R. 370.
5. Ibid at Page 373. -

0../39



That the provisions of sectiou & are the linenl
descendants of M'Naghten is plain enowvrt in its division
into two rules plainly anzlogous to L'Y,Lhten'sﬁ.
In R v, ﬁgggmg?, the west .. friczn Court of .pperl, pointe:.
cut, however, that the law in izci @5 to the defenca
of insanity in a Cricinel triel iz sli. tly different
frow the law in England, . Cursory lwul. ¢t section 8
of Criminal Code shows that the legis.car. have not only

departed from the Phrascology of ..*".i " <, but have als

-

introduced two entirely new factors :iunclys “natural
nental infirmity" and “Capacity to cu.irvl his actions?,
"¢ will now focus our attention to i... -uslysis of the

provisions section 28 Criminal Cod.,

e T e I et T T ST e m e b e — ———— .

S. Ibid at Page 372,
6. The wording of the first seg .ent 2f scction 28 follows

closely the direction °f Bray, <. .. (v, F er(2y oz,
cases [j03), but it has been pointet cut tha n sa far
as the direction adnits the :edic i ilweory of uncontro.-

IMpulse, it conflicts with & nuzbsr o cases decided,
Some in English Courts of first i.st nce snd some in '
English Court of Criminal Appezls,

7+ (1940) 6 W.i.Coi. 7l see 2lso o v, I oiye Kedi Kadi (i..7.
N.{(-or'!.lam&c 207.
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Firsily, it would appear that there is not wuch

difference in the etymolozical mean’ng of the nliase

“ment:l. Jisvase’ appearinz in section 28 ond - ti:. e of

mind? fcund jin the M'Naghten fules. Perhays, ihc plurase
“mental <iscase’ wes unwittingly introduced in cec’ion 28

in an attenpt to break away froi: the Znglish ruls .L It

is subrit.ed that poth phrases will cover cll o of serious
mentzl afflictions recognised in medicsl parlance -8 nsychoses
examples oL which are schizpphrenia, depression: .nJd cerebtral

0

artericsisn.,”

Secondly, whereas the pi'laghten test is 1i.ited solely
to “rdefect of reason frow disease of mind", scci ' -.. 28 has
introducerd an entirely new factor namely: ®natur<l nental

1
infir.ic:*, In R v._gponi;o the accused who n-! Lilled to

avenge o death of his mother, put up the derouice of insanity
at his “risl vhich was rejected, On appeal, G:iie iegt African
Court »~J "ppeal atterpted tiie definition of the liruse “"natural
mental inlirmity", Verity C.J, said, inter alia:

— e a0 s AR M el e e R A b 8 R Sy o A s des B e S S G % v —

8. Ofori-.uianiwah, E.H, "origin of the Penal -u.. Jriuinal
Codes+ (i, Cit; has submitted that the two .in..s5es are
peciilously close,

9. Williu. s, G. Lextbook of Criminal Law r'. 59-
10‘ ('C“"':": ‘1‘ ‘-;‘.}:'_.C._E‘ 511 ..
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"The words 'natural mental infirmity' mean,
therefore, in our opinion, a defect in mental
power neither produced by his (accused's) own def
default nor the result of disease of mind, That
is a ¢onsiderable extension of the law of England"?:,

In ggggg v, Tgb;gen12, the Federal Supreue Court advanced
further the definition of the phrase by referring to the
provisions of the repealed English mental definiency Act,
1335. Section 5 of the repealed Act defines the phrase as:

Va condition of arrested or incomplete development
of the mind existing before the age of 18 years
whether arising from in herent cause or induced
by disease or injury"13,

It has been suggested that interpretation of the phrase in
these cases, imposes a high standard of proof.1u . It §a8
however, submitted, that subnarmality, whether congenital
or supervening in childhood, is covered by the phrase

"natural mental infirmity",

11. Ibid at P, 512
12, (1960) 5 F.S8.C. 8
13. Repealed by the Mental Health Act, 1959,

1, Ofori-Amankwah, Criminal Law in the Northern States of
Nigeria P. 220

Jou/h2
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It would appear clear from Lhe provisions o7 section 28
of the Criminal Code that the legislature intexnded the phrases
"mental disease" and "natural mental infirmity? 1o be used as
alternatives since they are expressed disjunctively, For
instance, the supreme court in Ngene Arum v. the .'.11_:_2_1_*_@_15,

adopting with approval the dictum in R, v._C oni, said

“In order to establjsh the defence (of insanity),
the defence must first prove that at the relevent
time, the prisoner was suffering fro.a 2ither mental
disees or natural informity",

In i v, Alice Eriyamremu'G, the phrase “natural mental

infirmity" was construed narrowly to exclude o szlf-=induced

state of insanity, In that case, the accused heo had killed

her albino grand daughter, ascribed her conduct ic the dictates
of her confederates in witchcraft, She painted the picture of
the killing and the disposal of the weapon of murder very vividly,
The defence put forward was one of insanity, In rejecting the
defence oi insanity raised by the accused, the lecarned trial

Judge, horgan J, Said, inter alia:

"In my view, her defence of insanity uust, therefore,
fail, because mental infirmity which iz self-induced
is not naturzl and is nut a defence to insanity under
the provisions of section 28 ofthe Criminal Code",

15, (f?%?) 11 S.C. 91, See also: fguda, A.A, E?jf@}plg§_2£
Criminal lability in Migeria, Page 268

16' (1959) I":OHONOLORO -??Oo
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The decision has been subjected to severe eritcisms in
that it seems to suggest that the law is interested not only
how,lgggo where the accused got his mania from'', This is
clearly anomalous to the dictum of Lord Devlin J, in R v, 522213
that:

"It does not matter for the purposes of the law :
whether the defect of reason is due in a degeneration
of the brain or gome other forms of mental derangement,
That may be of importence medically but it is of no
importance to the law which merely considers the
state of mind in which the accused now is, not how
he got there",

Dr, Aguda has, rightly in our view, suzgested that
what to look for in cases of this nature is whelher the
belief in witchcraft has impaired the mental faculty of the
accused to such an extent as to amount to a mertal defect
either of a temporary or of a nermanent nature, and then to
see if as a result of such a defect, the accured was deprived
of his capacity to understand what he was doin; at the time

19

of the act in question ~,

i .

R -

17. Chukkol, K.S, Defences to Criminal Liability in Nigerian La.
(1980) A.B.U. Press, Zaria P, 3l.

18.'[‘!'95'_?7 1 Q. B 399.
19, ‘fguda A, Op, Cit p. 268,
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The decision of the Supreme Court in Richard ‘illie

Ve S&ggg?o is another example of the narrow construction

of the phrase "naturzl mental infirmity". The consequence

of this was the rejection of a plea of insanity not founded
on natural causes as narrowly defined by the Courts, In that
case, ihe accused murdered his mother whilst labouring under
an inpression that she had poisoned him throus!: vitchcraft,
His defence of insanity was rejected by the Court, It is
evident théat the court did not consider witchcraft as capable
of brinzing about such mental abrnormality so as 1o bring the
accused within the contemplation of section 2 of the Criminal
Code, This attitude of the Court is clearly not in accord
with current scientific finding which indicate lhat there is
some correlation between superstitioms beliefs und mental

inbal&ncez1.

Having established that at the time of comamitting the
Crime, ti.e accused was in a state either of wental disease
or natural mental infirmity, the defence, in order to emcape
liability, must show that it was such to deprive the accused

any of the following capacities:-

P as® - bea

20, 51968 N.M.L.R, 213 see also State v, Clesent Iwuanvanwu
1964) 1 All N.L.R. where the Court rejected the defence
of insanity based on a profound belief in witchcraft,

21, Lambo, A, (1950) "The role of cultursl factors in
Paranoid Psychosis among Yoruba tribe" Vol, 1iC,
Journal of mental science pp. 239 - 247
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(#) Capacity to understand what he was doing;
(b) Capacity to know that he ought not to do Lhe aet
or make the omission; and
(¢c) Capaecity to control his actions We shall now consider

these other aspects of =section 73 of llie Criminal Codel

Capacity to mnderstand what he is doing.,

This phrase has not peen judicislly interpreted in
ary case that one is aware of, It is perhaps significant
trat the term used is ®understand” rather then "know" as
un’er the English rules. Professor Okonkwo lias argued that
the term "understand® has a wider connotation than "know"
Lecause a man may know that he is cutting-oif a.cthicr man's
nead but may, due to his insanity, be unable to understand
t@e full implications of his act, For instance, he may
be unable to appreciate that a man whose licad has been

Cut-~0ff is ne longer aliV€22

The guestion is, what precisely is the additional
characteristic of the substituted term over and above
samowt? It is humbly submitted, that the substituted term
‘understand" is too elastic O;»‘. it does not assist us in

understanding the insanity test any better,

—— - - T e e e ——

2%. Ckonkwe smd Naish Op, Cit. P, 137.
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As far 23 we can see, the new language is an improvement over
the M'Nazhten because, being guite vagus, it gives the Judre
a free hend to make his own intuitive judgmenl as to insanity

anc. then to claim thet he has applied the ileop=l test,

Capacity to know that he ought not to dc the oct or make
the owmigsion,

——

The phrase provides n defence for one wiose mental
diseuse or mental infirmity prevents him iron cppreciating
the ixport of his conduct., The phrase "ou~lil not to" is
ruther ambiguous snd there iz no reported decision where it
has been judicially interpreted, The problem here is whether
the accused should know whether the act is orc forbidden by
law ov one that he ought not to do accordini; tc moral standards,
{libourh on this point as far as the Criminal Code is concerasd,
it is suggested that the approach of the Austiralian High Court

Stapleten's Case would be followed by Courts in NigeriazB.

That anproach 1s a more liberal one than the 'unglish approach

as epitomized in Windle's Casezh‘

-an

— e . -

23. llote that the Penal Code is liberally Jrafted to incorporate
both the English and %ustralian interpreiutions of
‘wrongfulness" of the Act,

2li. Pingzretle, H, Op. Cit. p. 156. The asuthoi has submitted
that hoth the English as well as Australiun approaches are
not suitable critical legal tests for =scessing the
vsliz2lity of # pleca of insanity,

oo/l
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Caprcity to Control his =ction

» very remarkable difference between the Jriminal

Cocilde and the M'Naghten Rules is the introduction of the

phrase “capacity to control his action® in s2ction 28 of

the Criminal Code, This concept is not recognised under

the M'Naghten Rules even though modern psychiatry recognises
that a person may know the quality of his act or may even
knov that it is wrong, yet perform it under an impulse that
he (inds uncontrellable. Nothing could emph:zcise more
pointedly the disparity between the English Law and the
Criwinezl Code in this respect than the dictus 2! Lord

Herviart C,J. R v, {ospghzb.

It should be stressed however, that the defence does
not mean mere inability to master one's actionc, but must
be altributable to either "mental disease" or “n.tural
infiramity¥, In RV, Echemzs, the accused who 'as charged
with murder was found to be legal insane on the evidence
of » medical doctor that the accused had susiained a head
injury previously which was likely to affect his mental

balance thus, rendering him unable to control his actions.

25, Sce (infra) Chapter II,
26, (1952) 1 wW.A.C.A 1588,

1
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Commarwond /g, C.J. saidj inter alia:

"he defence (of uncontrollable impulse) althouzh
not accepted in England, is a good defence in
Nigerie by virtue of section 28 of the Crimincl
Code* , 27

Similarly, in Kayode Adams v, D.,P.P for the Fqﬂg@qtionZU,

the accused who stabbed Professor Saburi Biobaku, the

then Vice~Chanceller of the University of Lagos on

8th August, 1965, with intent to kill him, was held

legally insane because he committed the act whilet suffering

from some unceontrollable impulse,

On the whole, credit for foresight in the area of nedical
advancene::t goes to the draftsman of the Criminal Code for
taking cognisance of the defence of inresistible irpulse,

Insane Delusion

™ -

The sccond segment or mind affliction under section 28 of
the Criminal Code deals with cases of delusions, The
provision is & codification of that porfion of the
M'iiaghten dulcs dealing with delusions. Generally, wiere
an accused is unabie to claim protection under the first
segment of section 28 of the Criminal Code, he may still be

able to raise some defence under the second segment of

27. Ibid at F, 160,
28, (1966) 1.M.L.E, 111 see also Patrick Nwanguwa v, State
(1965) 6 E.N.L.R. 96,
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that zection provided he can show that he had scwe affliction
of nind or delusion on some specific matter or A:tterszg

In ﬁhy.LQEEEQQBO. the West African Court of ipp.l defined
delusicn as "a symptom of mental disturbance and a false

belief vhich is unshakeble by facts",

Under the second limb of section 28 of the Criminal
Code, 2n accused is Criminally liable for his act or
omission to the sane extent as if the real state of things
had been such as he was induced by the delusion to believe to
be true, In other words, the defence of delusion under
section 28 of the CPiminal Code is a question of law
nanely: would the imagined facts, if true, con=titute a

defernce in Law?

Consequently, where an accused is unable to show that
he vae deprived of any of the capacities nased in the first
seguent to section 28, he will be liable on the lacts as he
thougzh them to be, The possibility of revenge .ust however,

be totaly1y excluded.

D e T el ST -

29, Owoade, M.A. "Law of Homicide in Nigeria“ Unpublished Ph.D,
dissertation, University of Ife, 19085,

30- (1957) 2 HOAQL.RO 255.
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There is a striking similarity between the concept of
delusion and the defence of mistake of fact under section 25
of the criiinal code, However, whereas a mistake is
expected to be honest and reasonable in order to be a
ground for exculpation, a delusion is usually unreasonable

except if construed subjectively.

In Themu Guyuk v, R>', the West African Court of Appeal

accepted that the appellant who had been convicted of

murder, wes suffering from delusions. The appellants deluded
belief was that the deceased had been following his wife and
had promised to snatch her away, Inspite of this Tinding,
the Court upheld the appellants conviction for murder on

the ground that he knew that he was doing what was wrong.

It is submitted, that the ratio in Thamu's “:-se,
manifests patently, a misunderstanding of the provision
of section 28 of the Crimknal Code and a confusion of its

two separate segments,

— .t - - —— - -

31, (1953) 14 %W.A.C.4 372,

eee/ 51



= 51 e

Okonkwo and Naish, rightly observed thus:

iThe first paragraph of (section 28 of the
Criminal Code) offers a complete delence if the
accused can establish the recuisite lock of
capacity, Lut even if he can not cstsblish this
mach, yet the Court must go on to con:sicder the
more limited defence in the second parcgraph,
4nd if theyaccept as they did in Thamu's case,
that the accused was suffering under a genuine
delusion, then they can only hold him liable on
the facts as he thought them to be®,

The learned authors then cencluded thus:

“Therefore, the finding in Thamu's Case that the
accused knew he was doing wro should not have
been conclusive of the case., or if Themu's
delusion had been true - that the decessed was
after his wife ~ he would clearly have believed 32
himself to be suffering some sort of provocation" <,

As to whct the standard ol provocwtion in this case would
be, it is respectfully submitted, that it is thct of @
deluded nerson of the accused's standing in life,

33

The Supreme Court in Ngene Arum v, State”~ succintly

reitereated the position of the law in respect of the

32, Okeonkvwo and Naish Op,Cit. P. 14O,
33, (1979) 11, S.C. 91,
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the defence of delusion thus:

"For example, if under the influence of his
delusion he supposes anpther man to be in

the act of attempting to take his life, and

he kills that man as he supposes in sclf-defence,
he would be cxempted from punishment, 1If his
delusion is that the deceased had inflicted
seriouz injury to hie character and fortune and
e kKilled him inrevenge for such supposed injury,
he would be liable to punishment",

34

In Clement Iwuanyanwvu v, State™, the questiocn that

fell to be decided was whether = deluded belief held by
the appellant that the deceased intended to kill him
throuzn witchcraft, would entitle the appellant to
claim protection under section 28 of the Criminal Code,

for his pre~emptive strike, His defence of insanity

was rejected., Onyecama J.S5.C said, inter alia:

"It is clear from the evidence that the appellant,
believing that the deceased and others were going
to kill him by witchcraft, killed the deceased
first.., At the time the appellant killed the
deceased, the deceased was not attacking him;
and the whole purpose of the murderous attack
on the deceased was to prevent his own death
in the future to be caused by juju. On the
assumption of the delusions, he was not acting
in self-defence at the moment that hc stabbed
and is not exenorated under the second paragraph
of section 28",

———— a0 - - e e R e —————

3. (196L) 1 A1l N.L.R L13.
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