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ABSTRACT
The economic realities of these times have shown
that utility of |anded property, does not only result
in the best use of the property, but also in the
creation and accummul ation of capital. It need not
be over emphasised that the availability of capital
is absolutely necessary to stinmulate business growth

and devel opment in a society.

Landed property would effectively serve the
above purpose through the mobility of rights and
interest in such properties. This can easily be
facilitated by the concept of alienation. But
alienation does not exist in vaCuo nor does it have
a universal content. It exist in response to the
laws and rules of a particular land tenure system,
whi ch determines its relationship with business

transactions in properties.

The aim of this thesis therefore, is to
determ ne to what extent does the Nigerian Land
Tenure System provides the necessary framework for
alienation in landed properties. More importantly
it exam nes to what extent does the rules of
alienations provides the adequate incentives to

stimul ate business transactions in |anded properties.

Chapter one gives a general introduction to the
whol e subject matter. It deals with the importance
of land in the econom c setting of both traditional

and modern societies. It also discusses the concept
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of alienation in Nigerian Land Tenure System and the
exi stence of the inalienability theory of land rights
in customary societies. The chapter also highlighted

the relationship between alienation, business transac-

tion and development in a polity.

In chapter two, the nature of property in
Ni geria was discussed. This covers both customary
and statutory land tenure systems. Thi s approach is
designed to understand the basic principles of the
rules of alienation in both systems. The types of
| and holding in each system and the quantum of
i ndi vidual rights in each land holding was subject

to systematic analysis.

Chapter three discusses the modes of alienation
of landed property in Nigeria. These are modes of
al i enations which are by their nature, business
transactions in |anded properties. They are the ways
by which holders of rights and interest in |and
transter their property to raise income or capital as
the case may be. Our discussions are not |limted to
urban land transactions which are popular but also with
those practiced under customary law or in rural

communi ties.



Chapter four is the crux of the thesis, it deals
with the rules of alienation under the various method
of |l andhol ding existing under the Nigeria Land tenure
The chapter exam nes the rational behind the rules,
analysis the problems and difficulties associated
with compliance of the rules and the effect of such
rules on business transaction in |anded property.

The chapter further exam nes the justification of
the rules within the socio-econom c system under
which the exist; with the intention of presenting a

bal anced view of the subject.

Chapter five is the summary and concl uding
chapter. It discusses the previously highlighted
problems and difficulties, with a view of offering
adequate solution. The chapter presented suggestions
for reforms as the case may be, so that the rules of
alienation can be more flexible to the dictates of

busi ness transactions in |anded properties.
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CHAPTER ONE

1.0 GENERAL INTRODUCTION

1.1 Importance of Land

By all standards land is the single most important
piece of property a person can own. It forms the basic
and most essential element of subsistence for growth and
development in human societies. A sound policy on land
allocation and use, will no doubt enhance agricultural,

commercial and industrial development within a polity.

In Nigerian traditional societies, land assumed a
socio-political and religious pre-eminence. It is to be
protected by each community and made available for the
use and sustenance of each member and his family. Land
in the first place was regarded as a gift of God or Allahf
meant for the use of man for sustenance. This was the
economic bedrock of land, but it meant much more than
this. Land was also regarded as a supreme deity? It has
a metaphysical content viewed as an inherent part of
social relation process between people, society and godsg
This is not only true of Nigerian societies, but of most
traditional African societies. Writing about the Akans
in Ghana, Danquah4says that "it seems safe to say that
the conception of land ownership was part of the general
religious scheme, for the many ramification of ancestral
worship would scarely had left land - the most valuable

of all material possessions - free and unprotected

within the categories of thing sanctified in religion",
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Land was alsc conceived as not only belonging to the
living, but also to many generations unbern., The rich
abundant resources embeded in the land, should then be
preserved and protected by each communities, According to
the Elesi of Odegbolu "land belongs to the vast family of
which many are dead, few are living and countless members
still unbcrn“s. It is not suprising therefore, that many
inter tribal wars and communal disputes and disagreements
are recorded over land.6 There is hardly any subject in
which man is more sensitive than that of land, and normally
quiet and submissive people can be aroused into violent
action of desperation if they preceive that it is intended
to deprive them of their land.7 These attitudes and
conceptions on land by the people, is somewhat related to
the nature of land. 1Its permanence and immobility plays
very important role; land remains where it is for
generations. Furthermore, within the indigenous legal
system these attitudes and conceptions on land forms the

foundation of the rules of land tenure.

In the advent of modern societies; a blend of both
colonial and traditional civilization, land assumed a
greater importance, It became an economic power, assumed
socio-political prestige and depicts wealth. To man, land
matters remain important to him; his achievements is much
affected by what he makes of the land.8 All other
properties have their sources or links to land. Tangible
or intangible, movable or immovable, including valuable
treasures can be found on land. Land has thus been
described as the SOURCE OF PROPERTY, "a primary capital

asset and generally the most durable serving as an almost
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unlimited reservior of sustenance for man who has the use

and enjoyment of a portion of it"?

In economic analysis, land possesses a fundamentally
distinctive feature from other factors of production. The
fact of immobility and that it is relatively fixed in
supply attest to this.lo In terms of production it is a
source of primary products, and the primary products are
inseparable attributes of land.11 In development, it is
a condition sine gua non in any form of productive human
activities, and therefore constitutes a core of socio-
economic developmant.12 Within a developing polity "the
reallocation of land resources is commonly considered to
be an expedient instrument of achieving greater equity and
social justice through the redistribution of income as well
as a means of creating an economic system designed for
increased productivity".13 The economic importance of land,
considers land not only as a source of human wealth, but
also as a natural source of raw materials needed by any
state to meet development requirement. Modern government
has since realised this, and reforms are aimed to meet the
collective needs not only in the present, but also for

future generations yet unborn. The importance of land in

all aspects cannot be over-emphasised.

1.2 The Concept of Alienation

For land to be of any utility, it must not only be
available, it must present itself for use. Land must be
capable of getting to the hands of the person intending to
make the best use of it. The issue therefore, is the

mobility of land to meet the modern demands of business
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development. Accerding to Simpson, "if good develop-
ment is to be assured, it must be possible for rights
in land to be adjusted or transfered cheaply, quickly
and with certainty, and according to economist, freedom
and ease of transfer are absolutely vital to promoting
the best use of land". Also Nwabueze discussing the
integration of land law in Nigeria postulates that:
The incidents of ownership should also be clearly
spelt out, and in particular the power of disposal
by outright sale, gift, lease or mortgage should
be recognised ..... The objective should be to
make land freely marketable, and no rule restric-
ting or in any way prejudicial to this should be
allowed in the integration law, 15

This raises the gquestion on the concept of Alienation as

a policy on land; and it forms a major theme in this work.

121 What is Alienation

Alienation of property is the transfer of the use,
possession or ownership of property from one person to
another. The transferor must have whatever interest he
purports to transfer, otherwise there is no alienation.
The interest to be transfered need not be total, Wwhat
appears important is that an interest in property
whether absolute or gualified, is transfered from one
person or party to anothﬁr.lh Furthermore, where the
property is one that is capable of being inherited; mere
inheritance is not alienation. Alienation means diver-
sion of the property from the course of rlovnlnti.on.l
Alienation comes in different modes, a chapter in this
thesis has been devoted toc the modes of alienation

having relation with business transactions.

The concept of alienation as a policy is based on




the fact that:

(i) land should be made available for persons
who are capable of developing it;

(ii) those who have land or interest in it should
not be unduly restricted in their bid to
transfer the land for agricultural or
commercial purposes, and

{3131} there should be a degree of certainty to

creditors,

S0

that

landed property can

lcans needed by

be

property

used

as a security for

owners to stimulate business growth.

The above policy means in a nutshell that individual

initiative should be encouraged, freedom of alienation

should be guaranteed and there should be security of

tenure to allow commercial lending houses to feel free

to give loans on the security of any landed property,

belonging to any individual or group. According to

Nwabueze

pur sued under a system which

"development can

indeed

be more

permits free

though

effectively

regula-

and

initiative.

There

is little

ted individual enterprise

virtue in allocating land to a person who has no money to

1
who can” .

develop it or in withholding it from a person
Discussing this issue within the context of land tenure
in the traditional law and custom and development,

Yakubu13says as follows:
The refusal of a alienation of land by the traditio-
nal law was objected.....The lack of individual
capacity to deal with the land directly with third

parties was criticised. Commercial Banks and other
investment creditors are extremely reluctant to
advance money to those who need it on the security
of family or communal land which he holds. Thus not
even a genuine businessman can raise money for the
intending business. Thus individual initiative,
freedom of alienation and security of tenure which
are essential for development are very lackan:iﬁ"
the traditional land law and creates a conflict
between the law and development. 20
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1:2 .2 Restraint on Alienation

The importance of the concept of Alienation is borne
out of the fact that alienation is restricted or sometimes
prohibited. At other times, the prevailing rules are such
that alienation of property is not easily facilitated.
This is known as restraint on alienation. Under the
customary land tenure existing in Nigeria, it is undoubte-
dly true that family and communal lands are now freely
alienated on the strict compliance of the rules associated
therein. However it has beeN seriocusly maintained that
the idea of alienation of land was forbidden to native
customary jurisprddence. That as a principle or rule no
alienation was possible.21 It was further contended by
Eliaszzthat "there is perhaps no other principle more
fundamental to the indigenous land tenure system through-
out Nigeria, than the theory of inalienability of land".
There are also judicial pronouncement in favour of this
view. In the often quoted words of Osborne, C.J. in

2
LEWIS v BANKOLE 3. "The idea of alienation of land was

undoubtedly foreign to native ideas in the olden days".zd

25
Also in OLOTO v DAWODU,  "the full court observed that "land

were not in formexr times given away absolutely even to a
war Chief, and it therefore must require very strong
evidence to warrant the court to come to a conclusion
contrary to this custom".26

There has been various rational for this rule or
principle of inalienability of land in customary law. Some
revolves around the religious sanctity and the deitification
of land in traditional beliefs. What appears to have found
favour with most writers is the desire to keep land for

posterity. Land which belongs to the past, and present




generations was to be maintained intact for the future
generation to come.27 In supporting this view, Elias says:
This is a simple socio-economic device to protect the
interest of the present and future generation of the
group, as otherwise the living might fritter away the
contigent interest of their progeny; and the reference
to the dead in the context is similar, to the duty
incumbent upon them when alive not to compromise the
rights of the present occupiers; it is not based on
any religious or magical theory. 28
Closely related to this posterity theory is the argument
that the living members could not make an outright aliena-
tion of communal or family land, because the totality of
their interest does not amount to the ownership of it.29
That any outright alienation is only an attempt to give what

they have not qot.30

It is doubted if this principle of inalienability of
land is a rule under customary property law in Nigeria.
The principle appears to be based on anthropelégical views
about the primitiveness of African societies. Anthropolo-
gist regarded the African societies as purely primitive and
considered the social forces that acted upon the African
custom as "aspect of cultural changes" brought about by the
influence of commercial economy of Western Europe.31 Elias
reiterated this position when he said that "under the
traditional system of landholding no alienation was possible.
Gradually, as a result of contact with Europeans, this rule
was relaxed so as to permit the transfer of land“.32 It was
this same anthropological reasoning that has led to the
contention that the institution of pledge was unknown in
West Africa before the establishment of British administra-
tion.33 Accordingly, it was the resultant effect of the
interaction with British ideas of property and the introduc-

tion of cash economy, that led to pledging of land. This
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view was as usual supported by Elias who wrote that
pledging and loaning of land w ere as a result of
certain factors which acted 1ike.solvents to the rigid
rule against alienation of land.34 This view about
pledges was hardly tenable, writing about pledges
James maintained that:
In West Africa as in other areas of Africa, it is
possible in early times for a man to pledge his own
person in return for the use of a piece of land;

working for a number of days each week on the lenders
farm and the remaining days of the week on the land

borrowed. The reason for this type of pledge was to
enable the pledgee to acquire land to farm for the
sustenance of himself and family .... 35

Furthermore, the Supreme Court accepted, in NNAJIFOR v
UKON036that the institution of pledge was practiced by the
ancient people of West Africa. Apart from pledging, there
was also the institution of customary tenancy, practiced
by the communities and families. This mode of alienation

has no equivalent under English law.B?

Within this principle of inalienability of land, it
was vehemently maintained that outright alienation in form
of gift or sale was prohibited or forbidden under customary
property law. There are several decisions which supports

this position. In OKIJI v_ﬁDEJOBI,38the plaintiff based

his claim on the fact that his ancestors had bought the I
land in dispute 200 years previously. The trial court
rejected the claim, that it was unlike Yoruba to sell land

at that period of their history. Also in the case of

2 39
GENERAL "a claim for an absolute gift of land alleged to
have been made many years ago was dismissed. The court
reasoned that if there was any gift at all it conferred

only a right of occupancy. The rational behind the




application of this principle to gift is untenable.

I1f the decision above was that the gift was not establi-
shed, it would be better, rather than holding that if
there was any gift, it never conferred absolute title.
It must be emphasised that gift is as old as any human
society; it is always presented as a form of gratitude

or good neighbourliness. But the same may not necessari

ly

be said about sale. There is no doubt that in some places

sale of land was not known; even where it was known, its
practice was rare. In some other places, sale may have
been forbidden. The reason or evidence for this, may no
strictly be because land was conceived as a gift from Go
or is a sacred trust for posterity. There was free acce
to land for members of the community. Due to its
availibility, there was hardly any scarcity of land,
consequently, land lacked any exchange value, in fact,

there was no market for land.

The above position notwithstanding, the unqualified
and over generalised application of the principle of
inalienability or rather the prohibition of outriaght
alienation under native law and custom could hardly be
correct. An assiduous investigation in Northern Nigeria

. 40
by Yakubu showed that save for some areas, sale was not
entirely forbidden. Although, it was guite unknown, the
are areas where it was merely frowned at. According to

It is to be understocd clearly that sale of land is

not forbidden by the native law and custom of the

community except the Jukun and Jaba of Gongola and

Kaduna States respectively, In all other muslim

and non-muslim areas sale of land was never an

of fence under native law and custom. 41

He argues further, that even in areas where they appears

t

d,

SS

re

him:

to

be prohibition, such prohibitions were mere executive order
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»
and not a legal one., °
Famiriyo, a renowned agronomist, in his own investi-
gations conceded that there are some communities where
outright alienation as sale were forbidden. But as he
argues further, this does not create basis for the

universality of the

arrangement. In fact, he

practical existence of the
The "concept" of inal
interest in land has
of Nigerian customary
the "concept" and its
even in all Nigerian

about the existence o

a dogma than a fact.

In societies where sa
unknown or rare, it 1is ques
that it was forbbiden or pr

succinftly put the argument

be easy enouagh

practice is

It may

a certain

several example of it

custom - that a pract

questionable if it re

previous instance has

unknown but not forbi
It is absolutely desirable
willingness for example, to
to do so. The fact that pe
are unwilling to sell land,
forbidden to do so.

The bottomline of the
bility of land theory, is t
was as a result of the intr
previously argued, this is
when the transfer of proper

"concept"

communities

in Nigeria customary
was prepared to contest the
principle when he wrote:

inalienation of

of the pillars
arrangement. The complexity of
of universal application
any

ienability or

constituted one
lack

makes assertion

f the "concept" appears more like
33
le or putright alienation was

tionable to conclude or assert

L
ohibited. Stmpson quite

that:

to custom that

positive
Ir‘{

prove

allowed custom - because

can be found, but negative
ice is forbidden - is always
st solely on the fact that no
occurred, it may be merely
dden at all i 44
to distinguish between lack of
sell and the lack of capacity
cple of Nigerian Communities
hardly means that they are
application of the inaliena-

hat later practice of alienation
oduction of English law. As

a wrong conclusion. Even today
ty is actively practiced, there
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are different procedures associated with the two types
of laws, One may recount the observations of Bentsi -
Enchill that those who assert that land could not be
alienated in former times have yet account satisfactorily
for the existence of indigenous and immemorial procedures
for the alienation of land.45 The structures for
alienation have always been in place. The popularity and
predominance of sale transactions was not due to the
introduction of English law, but was the "result of a
necessary reaction of society to contemporary

46
circumstances".

There are indeed judicial decision which supports
the view that outright alienation did take place in the

past. The case of OLOTO v DAWODU (Supra) was subject to

consideration in JEGEDE v EYINOGUN.dT In this case the

defendant claimed absolute ownership to a piece of land
granted about a 100 years ago, by the plaintiff's family
in return of military service. The plaintiff however
argued that the gift was not absolute, relying on the
decision of OLOTO v DAWODU where the full court upheld a
similar argument. The Federal Supreme Court upheld the
gift as absolute. According to the Court "if the family
is the absolute owner of the land, there is nothing to
stop the family, if the head and all members agrees from
48

transfering the totality of their interest in it",

Commenting on OLOTO's CASE, Mbanefo, F.J. said if it was

meant to lay down the rule that native land cannot under

any circumstance be transferred, it need some qualifica-

49
tion. The cases of GIWA v ERINHILOKUsOand AKIWOLA v

5
OLUWO lhave both rejected the idea that outright aliena-

tion was forbidden. In the latter case a grant of land
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made in the middle of the 19th century as a result of
the Dahomey wars was held tec be an absolute gift and

a declaration was made to that effect.

The most recent judicial consideration of this

52 .
subject was by the Supreme Ccourt in ARE v IPAYE. This

is quite an interesting case and it may be necessary to

set out the important facts in details. In the High Court

the Appellants as plaintiffs instituted an action against
the Defendant claiming inter alia:

(i) declaration of title to the piece of land in
dispute according to native law and custom;

(ii) declaration that the Defendants had incurred
forfeiture of their holding on portions of the
said land, by reason of misconduct under native
law and custom;

t1i1) an injunction restraining the Defendants from
entering the land.

From the evidence before the court, it was a common

ground that the land in dispute was originally owned

by plaintiffs ancestors who made a grant of it to the

Defendants ancestors. The crux of the matter therefore,

was whether or not the land granted to the Defendant

was an absolute grant or limited on payment of ishakole,.

The trial judge held that the grant was absolute and the

Defendants have been exercising such numercus and

positive acts of ownership on the land. The Plaintiff's

appeal to the Court of Appeal was dismissed, where upon
they further appealed to the Supreme Court. In the

Supreme Court, the Plaintiffs/Appellants contended inter

alia that:




(i) the onus of 1ur'|:\'fnl absolute grant was not
discharged by the Defendants,

{iL} the courts below erred in not paying regar
that in early time outright alienation or
was improbable, relying on r.)]-‘.l._l_l.__ U :‘\1)[-3_.1-.‘HI

The Supreme Court unanimously dismissed the appe

affirmed the decisions of the lower courts; that

was evidence to satisfy the finding by the judge
the grant to the defendant was an absolute one.
question of the decision of OKIJIlI's CASE, the co
that it was wrong to say absolute grant was impo
in the early days. The court reasoned that:
The highest one in say of it is that in t
times because traditionally land belongs t
community and not to the individual, an ou
sale by an individual was then improbable,
best it creates rebuttable presumption.
this case any presumption against outright
has been rebutted by positive evidence cal
at the trial. 54
It is also important to highlight a point
have been used to support the bias against absol
alienation, that is the payment of tribute. Cla
says that the payment of tribute, though not reg
as a consideration for the grant, it serves as t
grantee's acknowledgement of the grantor's revezx
right, and it is a lear evidence of the e sten
y F
the relationship of landlord and tenant. Also
(\F'
ADELEKE v ADEWUS a declaration of title was ma
the Appellant's favour: ;ince it was established
the Respondent predecessors in title paid tribut
the Appellants father. This rationale has been
in ARE v IPAYE (Supra). 'he Supreme Court clear
distinguished between two forms of tributes, one
is consistent with the laim of absolute grant.

1l e

and

1
a

there

that

ssible

de in
that

Lo

re

Of

which
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According to Nnaemeka-Agu, J.5.C.:
It is important, 1 believe to appreciate the
basic difference between /the/ two. Tribute is
paid as a mere mark of respect for a previous
overlord: 1It's payment does not signify a
substance of the overlord's reversionary interest.
Rather it is a customary incident of occupation of
land by a stranger and usually voluntary and does
not depend upon any agreement. When tribute is
paid to an Oba or other paramount Chief, it is
called "ISIN", a mere customary token for loyalty
and fealty, ISHAKOLE on the other hand depends an
agreement upon grant of the land. 57
It can therefore be seen that the dogmatic theory
of inalienability of land under native law and custom
does not have such general applicability nor is it a
fundamental rule under customary property law, as
contended by some authorities. 1In any case the theory
seems to give alienation a restricted meaning relating
only to outright grant. But this is not so, alienation
involves all forms of transfer of interest in land. It
may be permanent as in sale or temporary as in pledges.
Alienation may be of all interest or estate in the
property or it may be limited to some particular
estate or interest.58 The concept of alienation has
always been with the Nigerian indigenous communities,
hows@
theyﬂ;raditional institutiony or elaborate structurel in

their socio-political system to implement alienation,

whether absolute or limited,

The anthropological view which forms the basis of

the inalienability theory has been rejected. Such views

may have been due to a misconception as to the nature

and meaning of the land tenure. 1t may be a lack of

feties organised
ing of Now particular soc
anderstanding

jnaccurake
ives and in certain cases an Air
themse v '
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interpretation of observed facts and way of life of

other paople.59 One negative aspect that this view

and the inalienability theory has brought about, was the
misconceived denial of the concept of ownership in
customary land tenure. Fortunately, this contention

has been rejected by many known authorities on land 1aw§0
Ownership is a relative term, it has its own meaning

within any conceptual framework, It is not a word with

a natural and universal content.

What seems certain under customary land law is
that there are rules which seems to place restraint on
the alienation of land. The policy of restraint on
alienation met the need of corporate ownership. This
was the major (though by no means the exclusive)
characteristic form of cownership that existed in Nigerian
indigenous communities, There was the need to restrict
the movement of land which had remained previously in the
control of their ancestors. The people share this
sentiment on the land. They take pride in the fact that
the land they now occupy, was that which their ancestors
had occupied and which also will be occupied by their
future generation. If for any reason, the rights of the
future generation is to be defeated, then the decision
must be unanimously taken by all those whom are presently
living. The policy also met the need to regulate the
acceptability of strangers who intend to live and settle
within the community. A single person cannot, on his own
bring a stranger to settle or stay in the community.
Such a stranger must receive general acceptability,

especially from the elders. Restraint on alienation
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therefore serves within a socio-political context, the
people living together in the land and sharing the same

sentiments to preserve the land.

Another form of restraint on alienation in Nigeria
land tenure, is that imposed by statutes. The alienation
of land rights acquired by virtue of statutory grant is
subject to the consent or approval of the granting autho-
rity. The origin of this form of restraint is traced to
the land and Native Right Ordinance, 1916, applicable
then only in the Northern Region of Nigeria. Section 11
of this ordinance provides that:

Except as may be otherwise provided by the regula-

tions in relation to Native occupiers, it shall not

be lawful for any occupier to alienate his right of
occupancy or any part thereof by sale, mortgage,
transfer of possession, sub lease or beguest or
otherwise howsoever without the consent of the

Governor first had and obtained, and any such sale

mortgage, sub lease transfer or bequest effected

without the consent of the Governor shall be null
and void.
When this law was repealed and replaced by the Land
Tenure Law, 1962, the policy of restraint on alienation
was still maintained. It was contained in sections 27

and 2B regard customary and statutory rights of

occupancy respectively.

When the Land Use Act was enacted in 1978, te have
universal application in the whole of Nigeria, it still
adopted this policy. The Act specifically reproduced
sections 27 and 28 of the Land Tenure Law in sections 21
and 22. Section 21 provides:

It shall not be lawful for any customary right of

occupancy or any part thereof to be alienated by

assignment, mortgage, transfer of possession
sub lease or otherwise howsocever -
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(a) Without the consent of the Governor in cases
where the property is to be sold by or under

the order of any court .,... or

(b) In other cases without the approval of the
appropriate local government.

Section 22 have equivalent provision for holders of
statutory right of occupancy granted by the governor.
By virtue of section 26 of the Land Use Act, "any
transaction or instrument which purports to confer on
or vest any person interest or right over land other
than in accordance with the provisions of this Act shall
be null and void". The scope of these provisions have
been subject to several judicial consideration. What
appears very certain is that, the consent provision
applies to all rights of occupancy, whether actually
granted or deemed to have been granted under the Land

Use Rct.61

This statutory restraint on alienation, enables
government to monitor land transactions, control
activities of land speculators and to know the ownership
structure of land in Nigeria; it also have planning and
developmental implications. The interpretation,
operation and application of these provisions will be
subject to evaluation and analysis later in this thesis.
It is however important toc note that in the south of
Nigeria, before the Land Use Act, leasees of State Land
(formerly Crown lands) were also required to obtain the
consent of the governor befcre they could effect any

sub-letting or assignment of the lease.62
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1.3 BUSINESS TRANSACTIONS IN LAND AND DEVELOPMENT

Business transactions in land is based on the mobi-
lity of rights and interest in land. Mobility of land
rights and interest has in many cases been linked with
the stimulation of development. Land should be made
available for these who can develop it, The occupier or
owner of land should not be unduly restricted or prevented
from transfering his land, in order to raise money for
himself and pass it on to a person who can put the land
to a better use. 1t serves little purpose, if a man who
is capable of developing a land to be prevented from
acquiring rights over such land. Any meaningful develop-
ment which the land can be used for will no doubt serve
the interest of the larger society. Alienation of land
forms a veritable source of the mobility of land rights
and interest. It will therefore be proper that business
transactions in land can be effectively facilitated by
alienation. This is especially so, when it is used in
its loose sense as in mortgages, where there is an

illusory transfer of property or title,

Business and development can be effectively facili-
tated by land transactions. Apart from making landed
property available for proper utility, for example, as
where the present income from the property is shared
between the grantor, who receives a fixed amount and a
grantee, taking an undefined residue of profit arising
from his exploitation or use of the land. Land also
serves the needs of creditors as security for loans,
which the holder or owner could use for other business

ventures or investments. Land transactions is thus a
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stimulant for development. The ability to use land
through business transactions will lead to increased
productivity. This in fact under lines the importance
of land to man. According to Sheddick:
Land becomes significant only in so far as it lend
itself to human use. The land and its resources
are significant in that they present certain
opportunities for human utilisation .,... People
tend to be first interested in land and its
latent resources, for what they consider they can
extract from it, ... they are interested in its
productive potentialities. 63
The productive potentials can only be realised through

business transactions in landed properties.

The land tenure law therefore, must be such that
land should be used to play this increased productive
role in business and economic development, through the
stimulation of land transactions. Yakubu writing on
land law and business development, maintains that:

Business development in land tenure law will imply

the use of land and its law to increase production

and maximise profit. In otherwords the relation
between land law and business, simply means the use
of land and its law like tangible commodity for the
purpose of sale, mortgage, assignment and lease,

Land law can play a role in business development

through alienation by way of mortgages, leases,

sale, transfer or conveyance and sub-lease., 64
This already stressed fact above cannot ke put better.
The above position has rightly indicated that land tenure
alone does not create the needed development, rather they
create the rules upon which business and economic develop-
ment can thrive. The rules of alienation specifically
determines the level of mobility on land interest or

rights, and how effectively it can be made an object of

business transaction.
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1.4 SCOPE OF RESEARCH

This research is centred on the alienation of landed
property and business transactions in Nigeria. The
general introduction has explored the conceptual basis of
alienation and the relationship between land business
transaction and development. However, it may be
necessary to touch some salient issues which the scope of
the research will examine. The scope is within the land
tenure system in Nigeria. These are principally, the
customary land tenure and statutory land tenure systems.
Except in property transactions, English tenure system
has no relevance in Nigeria any more. The purpose of the
research is to examine how far does the rules of aliena-
tion within the land tenure systems facilitates business
transactions in landed properties. A critical exposition
of the rules will be made. The rules in both system of
land helding are more or less well settled. Focus will
be on certain policy or reasons behind these rules and
their relevance within the present socio-economic and

political development in Nigeria.

The main objective is to embark on a systematic
analysis of the effect of these rules of alienation on
business transactions in landed properties, One will
have to examine to what extent these rules provide
adequate incentives towards the stimulation of business
and economic development. This no doubt, requires the
rules to be flexible, for where the rules are cumbersome
and rigid and the result of non-compliance are frustra-
ting, there will definitely be a clog in the wheels of
land transactions. A lot literature has been written on

these rules. Many authors have contended that the rules
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in the form they exist in Nigerian land tenure, do not
provide the necessary framework upon which land can be
used as a vehicle for business development. Their views
and that of other writers will therefore be evaluated
and analysed. It is not contended that this is going to
be the best exposition or analysis, rather this is

honest attempt based on the writers understanding.

The scope also covers the modes of alienation having
relevance with business transactions in landed property.
As such a systematic evaluation is then made on each of
these modes of alienation. Basically the modes of alie-
nation applicable in Nigeria are both English transactions
which formed part of the former received laws;ss and
customary transactions. The nature of these modes and
their formal requirement within their particular context
will be examined. There are views by some authors that
some modes of alienation could not support the necessary
growth and dynamism in Nigerian financial and business
sector, That the nature of these transactions do not meet
the requirement of financial institution to provide loans
and advances, for the development of landed property and
other business ventures. It will suffice to say here that
Nigeria does not comprise of urban centres alone, Modes
of alienation used in rural communities also have their
own importance. Such transactions are preferred by
people of the local communities, no doubt, hecause of

their better understanding of such transactions.

On the whole, the thesis seek to examine particular

problems and offer solutions. Suggestions for reforms on
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the present position of the law will be made where

inadequacies exist, at the end of the thesis.

1,5 METHODOTLOGY

The methodology of approach in this thesis is first
to examine the nature of the land tenure system in
Nigeria. A proper understanding of the nature and
principles in the land holding systems is necessary as
a back ground to the rules of alienation. A lot of work
in this area exist in the major land law books. The
approach in this area is rather hollistic in nature,
although very recent pronouncement on this area of the
law as adopted from recent decisions of courts are well
added. With regards to the rules; although it may be
said that customary law, chief characteristic is
flexibility,ssits rules seems to have acquired some form
of certanity. There exist a comprehensive body of case
law establishing these rules. Recourse is therefore
made to these cases including the very recent decisions
on the issue. The position of statutory rules of
alienation is easier. The rules are in the principal
statute, the Land Use Act, 1978, It is therefore quite
clear that the focal point are the opinions of text
writers, judges in cases, and a systematic analysis of
their decision as it affect the environment of business

deve lopment.

In the preparation of this thesis a lot of time

has been spent in the libraries of Ahmadu Bello University,

especially the law section of President Kennedy's library

and documents section in Kashim Ibrahim Library. It is
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also important to mention, the library of the centre
for Social and Econcmic Research. Other materials and
useful articles were collected from the Universities of
Lagos and Benin law libraries. Equally very helpful is
the law series from the Nigerian Institute of Advance
Legal Studies. This publications contains the most
recent views and positions of well established
authorities, concerning contemporary legal problems in
Nigeria. However, some field work was carried out in
ascertaining the views of financial experts and the
position of some financial institutions with regards
to the rules of alienation. Some of these views have
been adopted as part of the writer's, and where it is

necessary, appropriately acknowledged.
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CHAPTER TWO

2.0 THE NATURE OF PROPERTY LAW IN NICERIA

2.1 INTRODUCTIORN

Since this thesis concerns alienation, business transactions
and development within the Nigerian land tenure system, it becomes
imperative to have a basiec understanding of the nature of the Nigerian
land tenure. In appreciating the rules of alienation, one can hardly
deny that they do not exist in vaguo. These rules exist, in responds
to the need and requirements of the particular land tenure system.
There are two types of land tenure systems in Nigeria, namely the
customary and the statutory tenure systems. The treatment of this
chapter follows necessarily this division. The chapter examines the
nature of each system of land tenure, starting with their historical
development. Focuses will be made on the types of landholding, control
and management of land in each system and determing the rights of

individuals in the different system.

2.2, CUSTOMARY PROPERTY LAW

In order to determine and appreciate the meaning of customary
property law, one must necessarily fall back to what customary law is.
Customary law is the body of rules and obligation which regulates the
conduct or activities of the members of a community, village or tribe.
It is a product of the behavioural patterns of the people. One of the
perculiar characteristics of customary law is that it derives its
strength and enforceability from the acceptance by members of the
community, village or tribe as obligatory and binding on themselves.
"It is the assent of the native community that gives a custom its
validity" as such a custom "must be shown to be recognised by the
native community whose conduct it is suppose to regulate"l Customary
property law must be viewed as such. It is the rules of conduct which
have developed out of the general consciousness and attitudes of the

people concerning and governing their relationship with land; which have
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become acceptable and binding among them.

It may be with some caution that one ventures to embody as a
system the rules of customary land tenure. For as with customary law
generally, it is characterissed with diversities and variations from
community to community, village to village or tribe to tribe. Taking
into consideration the number of tribes and communities in Nigeria,
it is arguable that there is bound to be some multiplicities of various
customary tenures. Emphasing the point, Obaseki, J.S.C. in OTOGBOLU v
OKELUHA,zmaintains that:

At this stage of our knowledge of native land tenure system

acquired from cases coming to our courts, I can safely say that

there is no uniform customary land tenure system spanning the
lenght and breadth of Nigeria. The knowledge of the customary

land tenure of each locality is perculiarly within the knowledge
of the members of that community.

While it is perfectly correct that it is the members of a
community that have a better knowledge of the customs within their
locality. There is however, no real evidence of major diversities and
variations with regards to the broad principles of customary property
law in Nigeria. It must be noted that the people of Nigerian communities
share common conceptions and attitudes. They lived within the same kind
of subsistence economy. It follows that, similarities do exist in the
broad and basic principles of their customs. ®Among the people inhabiting
a contiguous land, and whose mode of life and general out locok are
generally the same, the land or land tenure bears very close resemblance?
Closely related to the above fact, is the flexible nature of customs.
This makes it adaptable to one another. Thus a good number of customary
laws of smaller ethnic groups gradually disappears as a result of
assimmilation of these groups into larger ones by a process of inter

marriage and increasing movements?

More importantly is the extraneous unifying factor of the custom.
There exist in Nigeria a single system of courts that has been charged

with the administration of local customs. These courts have been able to
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address native law and customs under one umbrella. According to

James:
The courts are laying down uniform principles, rules and
presumptions which are applied unless a contrary local
variation can be proved to exist. This form the working basis
of a general system of Justice, and courts are constantly
pursuing the process of reconciliation and harmonisation. Local
divergencies, which are always respected, still exist, but then
do not impair the symmetry of the main fabric. 5

It is this broad and general principles of land tenure that exist as

a system; and capable of applying throughout Nigeria. "A departure

from such principles is possible if it is established by evidence that

the native law and custom of that area differs from the general prin-

ciples“?

However, there exist in Nigeria a more stable system of customary
land tenure which admits no variation. It is trife law that Islamic law
is part of the customary law in Nige:iaf It is effectively documented

in the Holy Quoran, and regulates the muslim's life in all spheres

including land. This will be discussed later in this chapter.

2.2.1 Historical Development of Customary Property Law

The development of land law in Nigerian communities evolved
through a number of stages. 1In the earliest stage, there was no form of
control of land acquisition and use. Land was regarded as a gift from
God made available for every body to enjoy its natural fruits. This was
the period when there was vast land and the communities were sparcely
populated. Land was mainly used for dwelling, farming and hunting
purposes, any other use was hardly known. 1In this stage, there was no
form of actual ownership. The only law that governed land then was that
the first to settle in any parcel of land, was the user absolutely. No
one can occupy the same piece of land except by the settler's agreement

or the land was abandoned. The politics of land ownership at that time

was abgent. No one knew the economic value of land and in fact it has none?
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It was at this stage that land acquisition by settlement was
developed. The first to occupy the land remains and continue to use
it. The intention of occupation was indicated by cultivation, buldding
of either temporary or permanent structures aﬁd creation of artificial
lakes. Acquisition of land by settlement became a primary mode of

establishing title to land? In AJALA v AWODELE}O the court observed

that "settlement is one of the traditional modes of acquiring land,

and it is irrelevant to argue that the title is defective, because

his ancestors have no grant from any person". 1In any action for land
acquisition therefore, ownership or title must go to the first settlers
in the absence of any evidence that both parties jointly settled on

the land!1

The second stage was when villages and communities began to be
formed. It became expedient to protect the territorial integrity
of the communities or villages. The proper delineation of boundaries
within natural lines became necessary. The authority of the chief,
elders or heads of the community villages and families became recog-
nised. The delineation and protection of boundaries and the assertion
of the authority of the chiefs, elders or head in the communities,
villages and families, necessitated the establishment of more rules
for land acquisition and use. This stage saw the era of acquisition
of land by expansion and conque5t12 resulting from inter tribal and
communal conflicts. More importantly, this stage saw the begining of

communal and family ownership.

It was at this stage the distinction between members of a
community and non-members was drawn in relation to land. Members have
a right to communal, village or family lands and can acquire virgin
land by clearing and cultivation13 In order to safequard the social
fabric and the land of the community, a stranger could not acquire land

except by the consent and grant of the community, village or family.



- 30 -~

The power of the chief or head to allot land became recognised.

Lord Lugard depicts this stage as the tribal stage. According to him,
"when the tribal stage was reached the contro; of land became vested
in the chief who allots land at will, but it is not justified in

4
dispossessing any family or person who is using land“1

The chief or head now assumed a role of social and political
pre~eminence over land matters. He was saddled with the control of
land allocation, management and protection of communal property. He
was also in the position of receiving tributes, gifts and services
from members and strangers. But members obligation to present tributes
and services were not part of the land tenure system. According to
Bentsi-Enchill, such services are not part of the property holding,
"it arises from a political or jurisdictional authority rather than
from the assertilon of proprietary rightsﬂlslome commentators have
tended to assume that such privileges were part of the land tenure
system, but this is not so. Customary land tenure did not know of
any payment of tribute in terms of value for a land by a member .
"A gift might have passed to the chief from a peasant, but that was
not given as a price or tribute for the 1and“!6 This stage saw the
establishment of customary property law. There was eleborate structures
for the management and control of land use. The area of land under
control at this time was not extensive. Farming was largely subsistence
and cash crop farming was unknown. Population was still sparce and
there was large unoccupied land. Allottment and alienation by way of
gift was practiced. This may arise from good relationship or neighbour-

liness and bravery during wars.

The next stage of development of customary land tenure was a
response to a combination of factors. There was increased population

within the community and there emerged the practice of cash crop farming.
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These led to an increased and greater demand of land use. More
importantly, this periocd concided with the influx of Europeans; and
this increased the volume of trading activities, which was mainly in
cash crops. There was therefore a gradual change from subsistence
economy to money and cash economy. Commercial activities flourished,
partly as a result of the establishment and activities of modern
government., Large urban centres were established, and the demand for
land in these areas were greater because of the need for modern
infrastructure. Land became a valuable exchange commodity; which
people preferred to own individually. People preferred to have their
own modern houses or peoperty rather than family or communal ownership.
The tendency in this era was shifting toward individualism; especially
as land ownership became an object of socio-economic and political
prestige. The new socio-economic and political changes was reflected
on the customary property law. It developed extensively, created new

horizon, and filled the gaps or loop-hole that existed previously.

The new economic status of land gave it a higher exchange value.
The former attitudes to land as a gift of God to members of the
community became untenable, For even members found it difficult to
acquire land. Only the rich and influencial could have access to land,
The difficulty also extended to govermment which found it increasingly
expensive to obtain land to meet it's economic and political obligation,
Huge amount of money was usually paid by govermment when it acquires
land for development purposes. This was precisely the position in
southern Nigeria. There was a boom for land owning classes and land
speculators. They acquire land from communities families and individuals
and later sell at higher prices. With this uneconomical drift, it was
only a question of time for govermment to intervene and steady the tide

.of this unco-ordinated movements.



The Role of the Judiciary and Legislature

The judiciary and the legislature alsc had their own contribu-
tion to the development of customary land law., Within the Nigeria
legal system, there has been a united system of courts which have
been charged with the administration of customary law. Through this
means they have been able to influence the shape and direction of
the customary property law in Nigeria. The judicial process adopted
a number of techniques in this regards. One of such techniques,
according to Ajayi,l7inuolvns the historical enquiries of the position
of the customary rule in the past. Once ascertained, the rule is
applied to the present situation without question. By the use of this
technique, the courts have been able to enforce some of the old rules
that makes for the stability of the indigenous social structure. It
has prevented the disintegration of the traditional law and way of
life, under the impact of non-traditional aspects of society. Another
technique is that the court have been inclined to regard customary law
as being in a process of evolution. The courts have been disposed to
take cognizance of changes in the rules of customs where they have
occurred. This is made possible where evidence is before the courts
that such changes have been accepted by the community whose life the
custom rugu1at95!8 This technique has rendered customary law as
adaptable as possible to the ever changing needs of the society. 1t
emphasises the flexible nature of nataye law, as one incident of land

- 19
tenure after another disappears as time changes.

By far the most important contribution of the judicial process
was through the implementation of the statutory validation provisions
in Nigeria. For example, section 34(1) of the High Court Law of

20 : :
Northern Nigeria provides that the High Court shall observe and
enforce every customary law which is applicable and not repugnant to

natural justice, equity and good conscience nor incompatible with any




& 33 =

law for the time being in force?l Section 14(3) of the Evidence

Act?z 1945 also provided that the courts shall not enforce any

customary law that is contrary to public policy. These provisions

allow the courts to wither out rules of customary property law which

the judge thinks infringes these provisions. The courts have assumed
the mantle of "keeper of conscience of the native communities in regard
to absolute enforcement of alleged native customs"?3 The justiciability
of these provisions is a completely different enguiry. What seems
rather unfortunate, is that these test "have made the legal morality

of the courts a percurses to the social morality of the people whose

conduct is subject to the customary legal regime"?4

Through the judicial process, certain changes occured within the
framework of the fundamental basis of the customary land tenure.
Some notable positive changes includes the use of wills in English
form as a means of creating family property?5 the ability of the
family head to act in a period of emergency to save family property?6
while it is the head of the family or the community that is competent
to take action for the protection of family or communal property, if
he neglects, an ordinary member can do 50?7 allowing the use of
election as a mode of determining the headship of a family%U
imposition of strict accountability on family head for the revenue
accruing from family prcperty?g decreeing partition of family
property whenever it is necessary?o and finally the change in the
status of women with regards to property. Women are not only
allowed allottment of family or communal land, but can also become

family head?1

The judicial process have also contributed negative trends
in customary property law. For example the decision of COKER v
OGUNYE32 which was to the effect that transactions involving

customary transfer of land when documented, are not registrable

instrument under section 2 of the Jand Registration pct, 1924.
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This is because it is not like the English documentary methods. Also

the decision of ABEJE v 0GUNDA1RO33where the Supreme Court held that

family property that devolves to a single heir, does not pass to him
absolutely to be able to alienate it by will. To some extent, the
doctrine of judicial preedent had also contributed some negative
effects, 1t gives customary law a mantle of cystallization, even when
it is in a formative stage. It therefore restricts the flexible nature
of customary law. Also, due to its continued binding effect, it leads

to the perpetration of error once a mistake has been made.

Another statute that brought some changes to customary property
law was the €fommunal Land Rights (vesting in Trustees) law34 which
applies only in the old Western Region. The law was passed to regulate
the management and disposition of communal land. The powers previously
exercised by the traditional chiefs became vested in the trustees,
appointed from the community. Although, quite naturally the trustees

included the chiefs or their appointees.

2242 The Nature of Customary Property Law

The basic principle of customary land tenure is that land is owned
by the community, the village or the family, and every membey has a
fundamental right to the access and use of the land. This position has
been reiterated by the often quoted report of Rayner, C.J. on land tenure

in West Africa, cited with approval in AMODU TIJANI v SECRETARY,

SOURTHERN NIGERIA?Sby Viscount Haldane:

It is important to bear in mind in order to understand the native
land law ... that the notion of individual ownership is quite
foreign to native ideas. 36 Land belongs to the community, village
or the family, never to the individual. All members of the

community, village or family have an equal right to the land.37
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This is the concept of communal ownership. It is completely
distinquishable from the English ideas of primitive communism or
communalism in which rights of the individual are completely absclved by

those of the community?8

Under customary jurisprudence, communal ownership stems from the
fact that the community, village or family has a kind of social cohesion
or social unity in their regards to the ownership of the land., Under
this unity, each member has certain rights, claims, powers, privilages
and immunity in and over the land'}9 For instance, a member has a right
to a portion of the land, for his own use and sustenance. This right is
guaranteed by the privilege of being a member of the community, village
or family. A child born to the community, is automatically entitled to
this right not only by reason of the inheritence from his father but by
the fact of his membership thereof?0 Acquisition and ownership of
communal land by a member was by a grant from the chief or head of the
community, although when land was abundant in supply, mere cultivation
building or fencing would suffice. His right to the use of the land is
in any manner beneficial to himself and his family. He has exclusive
right to possession and his improvements against other member of the
community. His right of use and contreol includes the right to alienate
by way of pledge, gift, loan or lease, but he cannot effect an outright
alienation to a stranger without the consent of the chief. The right of
user or enjoyment of the land is perpetual and hereditary in nature, He
can not be dispossessed of his portion, except with his consent41 or where
the land may be required for public purpose?2 Some authorities have
maintained that dispossession can be effected if a member misbehaves, like
making bad medicine or committing adultery?3 However, other have maintained
that such dispossession occur under religious, political or constitutional

rule, and not strictly under property law?4
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2.2.3 Types of Landholding Under Customary Tenure

(1) Communal Landholding

The scope of communal landholding revolves around two ideas.

Accourding to Elias:

Land described as communal often embraces both those in which
indi#idual members of the group hold clearly recognised rights
and those over which no claim of right is ever asserted whether
by groups or by individuals. In the second place the term
communal has been applied to lands like sacred groves and other
fetish lands, market-sites, magico-religious grounds and houses,
dumping grounds of the village, churches, mosque and land
surrounding these - all of which are best described as public.
It is this land described by Elias as public lands, that are really
the communal land in the strict English sense of the word. Every body
has access to use it in common and none has exclusive possession over
it. Land which are held communally, but which the individual has
acquired rights to, through allottment is vested exclusively in the
individual., Although it is normally said that the absolute title
remains with the community, the right of the member is no less absolute,

as he assumes the community's position in his portion. 7o that extent,

the interest of the community on that portion is displaced or postponed?s

The maximal interest in land which an individual member can have,
can be described as a determinable title if compared with the communal
absolute title., Such a determinable title, is a usfrunctuary oy occupancy
right, a qualification of the radical or final title vested in the
community?7 But such a determinable title can nevertheless be of an
interest of such amplitude as to be scarely distinquishable from the
allodial title?8 It is not out of place for two of such recognised
absolute rights to exist within the same property, for in any case, it
has been quite recognised that the word ownership is used loosely in

native jurisprudence. It can be taken to mean absolute ownership, and

at other times it may mean a right of Dccupancy?g
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(ii) Family Landholding

This is by far the most prominent of all types of holding, under
the customary landholding system in Nigeria. The reasons are that in
many cases, communities often divide their acquired land among the
family that constitute the settlement, at the time of land acquisition.
Even in highly centralised communities where land is controlled by the
chief, land may be directly allotted to families, or first to ward heads
and later to families for easier management, Also in decentralised
societies comprising villages, the real landholding group are the
families whose different head constitute the council of elders. More
importantly however, is the fact that the allocation or allottment of
land to an individual will in the final analysis become family property.
This is because on death either through testacy or intestacy, the
property mostly devolves as family property to most probably his

children or relatives.

Under customary and native jurisprudence, the word "family"
has more than one meaning. It could be the smallest social unit in
the body polity which is variously composed of a man, his wife or
wives and their children?o This approach has been applied in a
number of casesSland family in this sense is a small holding unit
that devolves from a man. There is however the "extended family"
which is more or less a social institution., It has a stronger
corporate character. According to Green "extended family" "is a
group of closely related people, known by a common name and consis-
ting usually of a man; his wives and children, his brothers and half
brothers and their wives and children and probably other near
relatives"?z The corporate nature of extended family is still firmly
embeded in Nigerian communities. It has to a large degree maintain

its cohesiveness even in large commercial and urban cities.
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With regards to the inheritence of property, "family" has a
distinctive meaning. It means those members who are entitled to
inherit the property as family property at a given time. According
to Olawoye:

In its strict analytical sense in the context of family property

'family' has a restricted meaning ... only those who are for the

time being, are entitled to the inheritance are within the group.
Thus, the answer to the question 'who are members of the family

must concide with the answer to the question 'who are those entitled
to claim as heirs of the founder of the family at the material time.

53
It must be noted that blood relationship is the major consideration of

being a member of a family. However, in some instances it may not strictly
be the deciding factor, In some places as in Yorubaland, the process of
assimmilation has made slaves and their descendants members of the family.
The advent of British administration which frowns on the issue of slavery,
coupled with the passage of time has made slaves and their descent mix
freely with family members. Some of the female slaves are even married

in the family. The result is that they are often allotted family land

for building and cultivation as family members?4

It seems therefore clear that the connotation of the word family

will depend on the customary law of the area. For instance in

ADEYEYE v TAIWO?stha court rejected the claim of blood relations of the

deceased as included in the inheritance of the deceased member's property.
The claim was unsupported by custom. However, outside customary law, the
founder may give the meaning of "family" for the purposes of his properties.
This is usually done by the machinery of testamentary disposition, for
example a will. Thus, although family property is created, family
membership for the purposes of inheritance is not decided under customary

law. The authority for this position is SOGBESAN v ADEBIYI?Gwhere a

deceased founder of the family devised his property to his heir and
appointed his brother as the 'head of the family'. The question arose as

to what is the meaning of the word family in this context, whether it
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meant only his children as it ought to be, or included his brothers
and sisters as well as his children. Lloyd, J. adopted the second
interpretation because "it would be altogether contrary to the
conception of native law and custom as well as good sense to appoint
a person who himself has no interest in the family property to act as
head of the family, a position which involves the management of that

;:u':opcan't:y"'?—‘T

Family landholding is ownership of landed property by the family
as a corporate entity. The legal power to control and manage the affairs
of the land is vested on the family as a whole. The system is a joint
ownership of its own distinctive characteristics. All members have
rights and liabilities in the property, they are entitled to the
enjoyment and use of the land either together or individually. But
noone has a separate right of ownership over any portion of the land.
The members have no alienable right to dispose the property by his or
her own will, unless they act with the family consent, or the property
has been pqxtitiened?a

One of the recent decision on the nature of family landholding

is the case of BAMGBOSE v SHOK059 In this case, the Appellants/Plaintiffs

claimed inter alia, for a declaration of title. They trace their title
to their father who bought the land in question from a member of the
Defendants family. The Defendants contend that the land in dispute

was their family land and that the vendor through whom the plaintiffs
were claiming, was allotted the land but he did not have an absolute
interest in it, The trial judge dismissed the claim, on the grounds
that the land was not absolutely owned by plaintiffs' predecessors in
title. The plaintiffs appealed to the Western Nigerian Court of Appeal,

where the decision was reversed. The Defendants then appealed to the
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Federal court of Appeal (then newly created), which restored the trial
court's decision. The plaintiffs' now further appealed to the Supreme
court which unanimously dismissed the appeal. Craig, J.S5.C. (who read
the lead judgement) gave an extensive explanation of the nature of
family ownership, and the rights of an allottee of family land. According
to the learned justice:

In my view there is a world of difference between land which is
inherited and one which is allotted. When family land is inherited
the beneficiary takes absolutely ,., and puts an end to the joint
interest of the other members of the family in the land. This is
not so in the case of allottment ... an allottment is no more than
mere permission or licence from the family to make use of family
land. Therefore, all that an allottee gets is the right to occupy
and use the land allotted to him. The title to the land remains
with the family. 1In this respect it must be stressed that no
matter how long the allottee may have stayed on the land, or what
improvement he has carried on it, the occupational right granted
to him never ripen into full ownership: SHELLE v ASAGON (1957)

2 F.8.C, 65 at 67. Indeed so strong are the bonds of family ties
under customary law that one extreme case, it was held that an
allottee who had reclaimed a swampy portion of the family land
does not entitle him to claim the title to the land. See

BASSEY v COBLAM (1924) 5 N.L.R. 92. 1In the light of the above,

it is not suprising that the learned trial judge came to the
conclusion that the plaintiffs' vendor was an allottee of the
family land and therefore had no right to pass absolute title

to anyone. 60,

It is guite clear and established that ownership is joint and
indivisible, and will at all times remain in the family. A member
has no separate right to effect transfer of family property unless

the family consents.

1t may be necessary to draw a distinction between the right of
members in a community land and members right in family land. Most
writers are apt to treating them as the same, because both come under
the general umbrella of corporate or communal ownership. This
confusion has led to the application of certain distinctive rules,
that do not apply universally. Under family ownership of property,
the family at all times, as a corporate entity, maintains the
ownership over all land or property. Members of the family are

entitled to be allotted a portion of family land. They may reside
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on or use the family property as the circumstances will permit. 'his
fact of user or occupation does not in any way displaces the title of
the family. Title can only be displaced if the family agrees to
alienate, or there is pagtition of the property by the family or the
L.'lll.lri,‘:‘] The contrary is the case under community ownership. Here,
members occupying land have clearly recognised rights of a gquantum
62
hardly distinquishable from the community's title,

It is conceded, that the holding of the member occupying either
family or community land are inheritable in nature. But it may be
necessary to draw a distinction between the legal basis of the inheri-
tance. The right of the children of a deceased member to occupy family
property previously in the possession of their father, may not in practice,
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be questioned, but this is not as a matter of legal right. Such land
or property remains within the ownership of the general family and to
their immediate family. Although, a different consideration arises when
the property is an improvement made on the land by their father. Such
improvement passes to the immediate mily of the deceased. Children of
a deceased member who holds a portion of communal land, has a legal right
to occupy and pos ss their father's holding. Such a property becomes
family property as between the children. No one of them has a sole right
over it, they must all act together in dealings concerning the property.

A member who has a portion of community land owns it. He has a right
of alienation; he can sell, pledge, lease or mortgage his holding. Hi
rights in the land are generally allodial in nature. The position is
different with family holding. A nber in possession of a portion of
family land is able to use it substantially for his own benefit and effect
improvement on it. His improvements which he owns absolutely mav be a
subject of alienation. But he cannot alienate the land without the familvy's
consent. A member cannot make a gift of the land, nor can he sell the land
as his own persconal property. The portion of family land he occupies cannot



be attached in satisfaction of his personal debts. The position remains
the same even if he has improved the land or he has been in possession
- ., 064 . . Ly
of the allotted land for a long time. It requires corrorate decision
to dispose corporate property; it is this fact that makes dealinags in
i it 65 . _ - e
family property sometimes very difficult, Wwhat is however certain, is
that any improvement made on the land, like buildina or planting of
economic trees or crops remains the property of the member, althouah

[S18Y
the land may still be family land.

{1343 Individual Landholdi ng

In his report on land tenure in West Africa, Rayner, C.J. had
stated that:
... the notion c¢f individual ownership is quite foreign to

native ideas. Land belong te the community, the village or
family, never to the individual,

This is a pure native custom along the whole lenght of this
coast, and whereever we find as in Lagos, individual owners,
this is again due to the introduction of English ideas., &7
The above views of Rayner, C.J. draws its basis from the anthropological
conceptions about African societies. Some anthropologist have tagged
the African societies as primitive and based on collectivism. The
. : g " . : oo, BB
notion of individual ownership never existed in such societies,
Individual ownership they maintained is a prodiict of Western capitalist
y ., B9 2 - — -
societies " later transfered to Africa. Without over emphasising this
point, it is important to note that this view has been rejected.
i _ . £ " 70
According to a renowned anthropologist, Golden Weiser, patent facts do

not support this apriori conception, which he described as a concoction

of the evolutionist.

There may be little doubt, that prior to the time Rayner made his
report, the prevalent type of ownership was the communal and family
holding. Thig would have certainly blurred his conception. However, an

examination of the nature and quantum of individual rights in communal
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land, showed that the concept of individual ownership is quite
consistent with communal ownership. Communal ownership as we have
previously discussed does not mean that individual rights are completely
subsumed. Rather it means that individual members of a community, have
certain claims, rights, and privileges over communal land. They are
entitled to a portion of it which they can own.vl It is therefore
clear, that the abundance or prevalence of group titles is not
necessarily incompatible with the existence of individual titles.

Group titles itself with its solidary external semblance, is often,

when viewed internally, only an umbrella under which individual rights
and interest co—exist.72 Furthermore, the very notion of family
property, in one of its many instances, implies the acknowledgement

and recognition of an original individual ownership or acquisition.

In such an instant, the individual may be regarded as the founder who

all members or branches of the family trace their ancestry.73

Contrary to the view that it was the introduction of English
ideas that brought about individual ownership; judicial authorities
have established that individual ownership did exist, for instance
through gifts and absclute grants. 1In the case of ARE v IPAYE74
the Supreme court upheld the contention of the Defendants that the
grant made to their father by the plaintiffs' ancestor was made to
him absolutely, and that he did own the land after the grant. Further-
more, in large communities with centralised authorities as the Oba, a
grant of land to an individual member passes the ownership of that
land to the member, including his wives, children and dependants.

Iin GOLD v OSASEREN,jsthe Supreme Court approved Idiabe, C.J. (as he

then was) observations that it was the Oba of Benin that can confer

a legal title to land in Benin. And that once the Oba arants land

to an individual, he becomes the owner of such lnnd.76
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The observations of Ravner as approved in AMODU TIJANI's case

{(Supra) has created a general presumption that all land in Nigerian
communities are communally held. And that where individual holding

77 13
exist, it must be strictly proved. In UDEZE v CHIDEBE, the presumption

was described as a residuary and nagging vestige of our traditional

concept of lands ®&wnership which has been dented and in fact obliterated
in some places.78 while it may be admitted that the denting of the
presumption is of a recent development, it is contended that these are
result of customary evidence which hitherto existed before now. The courts
are only now making pronouncement as to their existence. It is not
suprising therefore, that the general applicability of this presumption

to all communities was rejected in OTOGBOLU v OKELUWA (Supra). More

79
recently, the Supreme Court in CHIKWUEKE v NWANKWO ~ established that there

are areas in Nigeria where the dominant holding was the individual holding.
In this case, the land in dispute was surrounded by owners who held
individually. The claim by plaintiffs that the land was owned collectively
or communally was rejected and dismissed. But this decision was reversed
on appeal to the court of Appeal on the grounds that ownership of land in
Nigeria was communal. The Supreme Court unanimously reinstated the trial
court's decision. According to Bello, J.5.C. (as he then was)

The court of Appeal committed very serious error by applying the
principles of incontrovertibility of communal land tenure to personal
land tenure ... by over looking the overwhelming evidence that
personal ownership of land was permitted by the relevant law and
custom. The court appears to over look the decision of OTOGBOLU v
CKELUWA ... to the effect that the general principles of communal
ownership as pronounced in AMODU TIJANI v SECRETARY, SOUTHERN NIGERIA
.». would not apply where it is established by evidence that the
native law and custom of that particular area differs from the
general principles. 80

However, the idea in Rayner, C.J.S., report as regard individual
ownership may not be new in a technical legal sense under native
jurisprudence, But it must be noted that this sense was hardly what the

learned Chief Justice really meant. Under native jurisprudence, individual




effort and personal skill in the acgquisition of property is actively
encouraged. But the individual still remains a member of the community,
village or family. He is still entitled to the collective security and
protection which the communal system provides. The member himself is

a property of the community, available at all times to render services
as may be required from time to time. Consequently the land which he
may acquire by his own labout or effort in the community in which he
lives, being part of the land which the whole community must fight to
preserve in the case of an invasion, must itself be considered as part
of the communal lands ox property.81 This position is emphasised by

the fact that in native custom, when a person is injured individually

by members of another community or village, the aggression is not seen
as against the individual alone. The aggression is against the community
to which he belongs and receives protection. When an atonement is to be

made, it is given to the community as a whole.82

2.2.4 Control and Management of Communal Property

The control and management of communal property is vested in the
chief, oba or traditional ruler of the community. In societies without
a centralised socio-political system, it may be vested in the council of
elders. The chief assumes a physical and spiritual representation of
the community as a whole, and plays a central role in relation to land
matters. In fact due to his enormous powers concerning the land, he is
sometimes loosely referred to as the owner or trustee of communal 1and.83
While it is conceded that it is the chief that has power to grant lands
to members to own, he is not the owner of the communal land.84 As we have

previously discussed, ownership is vested in the community or village

as a whole.,
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To describe the chief as a trustee of communal land, may not
Strictly be objectionable, if it is done with a proper understanding
of the context in which it was used. The chief is vested with
certain management powers over the land. As a trustee of the land,
he is to exercise his powers in a manner beneficial to the community
in general. There is a fundamental difference between the chief
position as a trustee, and a trustee under statutory law. Under the
latter, the legal title is vested in the trustee, while the beneficial
title is with another person. The chief has no such legal title over
communal land or property., The title remains with the community or
village. What is clearly discernable, is that the chief is the proper
person to exercise the power of control and management in communal
property, subject to the individual member's right in such property.
Once the title of ownership is clearly separated from the exercise of
rights and powers to which then give rise, the position of the chief
is then perceived in its true perspective. The former is vested in

the community or village and the latter belongs to the chief.as

The representative status of the chief or head of the community,
makes him the proper person to take action to protect or recover
communal property; to receive tributes, rents or incemes accruing from
the land. For example, when compensation is to be paid to the community,
by the government, it is given to the chief or head of the community to
be disposed by him for the benefit of the community.86 Since the income
belongs to the community as a whole, the members are entitled to a
detailed account, whenever they are not satisfied with the explanations
of the chief. The rule of accountability is a firmly entrenched
principle in customary property law, and commenting on it in

ARCHIBONG v ARCHIBONG.B? Robinson, J. said "his actions must be capable




of reasonable explanation at any time to the reasonable satisfaction
... of the members, He cannot treat house money as his own, If it is
his own, he can throw it away or misuse it. He cannot do that with
house money"?8 Furthermore, the chief in exercising his powers is

not expected to act alone. He usually has his council of elders or
chief who act as advisers to him. This is particularly true in matters
concerning the allottment, allocation or alienation of land. In such
situation, the requirement of consultation is not one of convenience,

it is a requirement of law, not to be disregarded at any time.

The position of the chief is indeed a unique one; a unigueness
borne out of the fact that nothing can be done with regards to the
land without his active participation. His role is no doubt one of

social and political pre-eminence.

2.2.5 Islamic Property Law

The Islamic religion transcends many part of Nigeria; not only
in the North where the 19th century Jihad by Uthman Dan Fodio was
highly successful, but also in some areas in the South of Nigeria.
Although, Islam may simply be viewed by many people as just another
form of religion, it goes far more than that; "It is the total life
of any person who decides to be governed by it. It has provided
regulations governing all aspects of life, like law relating to the
family, evidence, procedure, banking, property and criminal and civil
wrongs"ag Islamic property law, therefore forms one of the types of
property holding in Nigeria. However, it is quite clear that under
the scheme of classifications of law, Islamic law comes under customary
laws applicable to Nigeria.go But as a customary law, it differs
greatly being fully and completely documented. Its primary sources
are the Holy Quoran and the Sunnah which are exhortations of the

holy prophet Mohammed,
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The treatment of Islamic property law as part of customary land
law is not a mere coincidence. There is some similarities as to the
conception and use of land within the moslem state and under
traditicnal law. Land a gift of Allah, was regarded as a public
property. The use and enjoyment is open to everybody as long as it
does not cause prejudice to the general public. Islamic law prohibits
exclusive claim to bare land and acquisition is by cultivation,
building or fencing. Under Islamic property law, land can be divided
mainly into three categories:

(i) Common land, generally regarded as "waff"

(ii) Occupied land, and

(iii) Unoccupied land.

Common land belong to the whole community and no one can claim any
private or absolute title over it. It is usually used for public
purposes, Unoccupied land are generally within the control of the
Emir. He makes grants and allocation to any person for his use and
enjoyment. Occupied lands are those under the occupation of persons

in the community.

When land is occupied under Islamic property law, the plenitude
of the rights of the occupier is just as it is under the indigenous
customary tenure. The occupier has absolute ownership over that
piece of land against all persons. He is free to deal with it in
the way he likes as far as he does not cause injury to the members
of the public. He can sell, loan or pledge the land without the
consent of the Emir.g1 However, alienation to strangers must be
with the permission of the Emir. Despite the occupiers rights over
his portion, he can be dispossessed if the land is required for
public purposes; for example building of a mosque. Although the

occupier has a right of compensation.
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The general powers of administration is vested in the Emir.
As in customary land tenure, he holds the land in trust for the
community. He makes grants to the people and cannot deny a person
a portion. Although the Emir has enormous powers in relation to
the land, it is well settled, that the Emir does not own the land.
He is a trustee of the communal land for and on behalf of the
people, The Emir has an emirate council, that assist in the

management of the communal property.

2.3 Statutory Land Tenure

2+3.1 Meanin

Statutes are laws or enactments made by the legislative arm
of a state for the purpose of goverance. This power is usually a
part of the sovereign authority of a state. 1In relation to land,
it implies the power to make laws which creates a new form of land
tenure or regulate any pre-existing tenure. This power of sovereignty
which is different from the "absolute proprietary interest" has been
referred to as the "eminent domain" of the state exercised within its
territory. According to Nwabueze:

The regulation of the state of the manner in which private

owners of land are to hold and dispose of their land results

in some qualification being imposed upon private rights of

ownership for various purposes ... Private ownership is

therefore subject to the eminent domain of the state; in

otherwords rights of private ownership can be enjoyed only

subject to such qualification as the state may in the

exercise of its sovereignty imposes upon them. 92

It is through this power, the state either regulates, modify
or abrogate pre-existing land tenures. The nature of changes may
affect the mode of acquisition or allocation, control of land use
and property transactions or general administrative planning for

the protection of land and its resources. Whenever any statute

alters or changes any pre-existing tenure, such statute becomes the
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reference point of any form of holding in land. Private rights may
still exist, but their existence depends largely on the interest
conferred by statute. The present statutory form of tenure in

Nigeria, is as in the Land Use Act, enacted in 1978. This Act, apart

from creating a uniform statutory land holding system in Nigeria,
was instrumental to the radical changes of the erstwhile system of

land tenure in Southern Nigeria.

2:.3.2. Development of Statutory Land Tenure in Nigeria

(1) Southern Nigeria:

The British colonialist adopted different system of land
administration between the Northern and Southern Nigeria. 1In Southern
Nigeria, the interest of the British Crown actually started through
the Treaty of Cession in 1861. By this Lagos was ceded to the British
Crown by King Docemo and was made a colony. The establishment of the
British administration in Lagos, saw the introduction of English law.
This was done through the mechanism of reception statutes, the first
of which was Ordinance No. 3 of 1863. When later in 1906, the Protec-
torate of Southern Nigeria was amalgamated with the colony of Lagos,
the reception statute was retained. Through these applicable laws,

English system of land tenure was made applicable to Southern Niqeria.93

It was purportedly thought that the Treaty of Cession was not one
of sovereign rights alone, but also included the transfer of proprietary
interest in the land in the colony. This resulted in the British
government issuing crown grants to land, worded in such manner as to
create interest in land known only under English law. These interest
such as the fee simple or tail, were quite foreign to native law and
custom, under which land in Lagos was held. The crown grants gave the
impression that grantees were now to hold land free from native law

and customs. This misconception brought about serious confusion and
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consequently litigations, since it was well established that King
Docemo did not own the land ceded to the British Crown; as such he
could not give it away by any treaty as the principle of "nemo dat
gquod non habet" applied.g4 However the position received some

clarification in the celebrated case of AMODU TIJANI v SECRETARY,

SOUTHERN NIGERIA where it was held that by the Treaty of Cession, the

proprietary right of the inhabitants where fully respected, that what
was transfered was the radical or ultimate title, which itself is
"bare" implying no more than a "comparative limited right of
administrative control'?s Thek the introduction of crown grants was
a mere evidence of title; not intended to modify substantive rights,

but rather a "definition of already existing rights and the preserva-

tion of records of that existence“?G

The introduction of crown grants encouraged land allottees and
holders to apply and convert their holding to crown grant, Many people
who held land on allocation or allotment under native land tenure
obtained crown grants because of some of its advantages. In the first

place they could easily transfer their portions, as such if they got
into financial difficulties they could either sell or mortgage their
property. The system also made people believe that they were no longer
bound by the customary incidents of native tenure, as such they refused
to acknowledge their grantor's superior title or pay tribute as require
by native 1aw.97 It became necessary to control this element of
confusion by legislation, and in 1947 four Acts were passed. They are:

(1) Crown Grants Act No. 18

(ii) Arotas (Crown Grants) Act No. 19

(iii) Etepedo Lands Act No. 20, and

(iv) Glover Settlement Act No. 21
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These Acts specifically declared that the crown grants were made
subject to restrictions which already existed and recognised by
native law and custom, as at the date of the grant. But it will
altogether be wrong to assume that with the judicial and legislative
positions above, the tenurial system of crown grant was killed.
For even in land covered by the Acts above, for example under the
Etepedo Land Act, section 5 provided for enfranchisement of the
Crown grant. This has the effect of discharging the grant from all

incidents and tenure under native law and custom.

There are also other considerable means or methods through
which the British government was able to acquire absolute title over
land in Southern Nigeria. One of such method was by private treaty
or purchase from the customary owners of land. Much of the land in
Ikoyi, Lagos was acquired by the Crown from the Onikoyl family who
were the customary owners of the land in 1865. This was confirmed
by the Supreme Court and later firmly established by the Ikoyi Lands
ﬁg&.g?q Also Port-Harcourt town was acquired by purchase from the
five chiefs and two Headmen who represented the Diobu people, the
customary owners of the 1and.98 The British government also succeeded
into the position of the Royal Niger Company, with regards to land
it acquired through private agreements in the course of its trading
activities. Thus, save for some few stripe of lands comprising the
station of the company, all rights and interest over land owned by
the company became vested in the British Go\.rernment.g‘3

More lands were brought under the control of the British
government through its power of compulsory acquisition. The first
statute conferring general powers of compulsory acquisition in Lagos

was the 1876 Public Land Ordinance. 1t was later re-enacted in 1903.
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This statute is unique in the sense, that it gave the chiefs power of
converting land held under native law and customs to the English
tenurial system of fee simple. The Ordinance was replaced with the
pPublic Lands Acquisition Act, !9?7.100 Cconquest also brought certain
land under the control of the British government. After the Benin
punitive expedition in 1896, for example, the land in Benin became
vested in the British by virtue of conquest. "For nearly twentky
years afterwards the British Crown granted as absolute owners of the
land, a number of leases in exercise of its sovereignty. But, when
the Oba of Benin was re-instated in 1916, his customary rights of
control over Benin land was restored to him’im1 However, for record
purposes, the crown obtained from the Oba, a comfirmation of its

occupation.102

These lands upon which the British government had interest
Were known as crown ljands. They were under the control and
management of the High Commissioner or Governor. For instance the
1906 Crown Land Management Proclaimation provides that:

The High Commissioner shall have the management of all crown

land in the protectorate; and may at any time and from time

to time sell, lease, exchange or otherwise dispose of such
land as he may think fit.

Thus, the crown may create absolute grants in fee simple terms to
individuals, from its land, or may grant leases as the case may be.
The creation of these forms of land holding from crown land, have
direct bearing on English ideas of land ownership. Crown land was
later named state lands after the adoption of the 1963 Republican
Constitution, by the Adaptation of Laws Order, 1964. This was later
regionalised with each region having its own state land law, in

Southern Nigeria.



Much of the discussion of the land tenure existing in Southern
Nigeria showed that apart from the introduction of English tenure
system through the Crown control of land, the main system of tenure
was the customary tenure, But one point to be emphasised, is that
there was considerable attempts by communities, families and indivi-
duals to convert their customary holdings to English holding. They
did this by either applying to have crown grant for their landholdings
or to employ English conveyancing techniques to delimit their land
rights when transfering their property. The net effect was that there
was a dual system of land tenure existing side by side in Southern

Nigeria. This was basically the position before the Land Use Act was

promulgated in 1978.

(ii) Northern Nigeria

The interest of the British government in Northern Nigeria,
started with conquest over the Fulani hegemony in the region. This
was between 1902 ~ 1903, The crown had however claimed absolute
title over land acquired by the Royal Niger Company by private
treaties with the local rulef5. It seems quite clear, that the
company merely had an occupancy right, and not one of absolute title,
since the company could not have obtained such rights from the local
rulers who themselves do not have the power to confer such a title!o3
However, by virtue of the Crown Land Proclamation of 1902, the land
held by the company and acquired by the gaovernment became known as
"Crown land". This crown land became the absolute property of the
crown, held in trust by the High Commissioner.w4 After the conguest
of the Fulanis, the British government claimed to have succeeded into
the rights of the Fulani rulers previously exercised over land in

Northern Nigeria. Thus by virtue of the Public Land Proclamation,

1902, the government declared as "Public Lands" all other land
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including those under the control of the conquered rulers.

By right of conquest, a real and absolute interest could
have been acquired by the British government. But the exact nature
of the British Crown's interest in "Public Land" did not assume such
dimension. This appears consistent with the British policy to accord
respect to the native rights already existing in the land; and thus
reduce the Crown's title to a mere administrative control.los Howevej
the distinction between the “crown lands" and "public lands" at this
time was necessary, since, the former is a private property of the
crown, which it could sell, lease or transfer and any unauthorised
interference on such land was deemed as trespass to government
property. Even though this was the law, many portions of Crown
lands were occupied without grants. It therefore appeared as if

the crown's title over crown lands was a loose one.106

Between 1902 and 1908 the land question in Northern Nigeria
received serious attention from Sir Percy Girounard who succeeded
Lord Lugard as High Commissioner. This led to the establishment
of the Northern Nigeria Land Committee in 1907. The recommendation

of this committee formed the bedrock of the Land and Native Rights

Proclamation, 1910, The summary of the effect of the law is as

follows:

{1) That the whole of the land of the protectorate was under

the control and dominion cf the Govermment and that no title to
the occupation, use and enjoyment of the land was valid without
the assent of the Government.

(2) The Government control should in any case be exercised with
due regards to lawful custom proved to exist,

(3) That any person entitled to the use and enjoyment of the land
are subject to Government right, who should be entitled for

"good cause" to revoke the title of the occupier.
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(4) That the Government is entitled to acquire for public purposes
any land and due compensation should be paid to previous occupiers.

(5) The law removed the distinction between crown and public lands.

The law received severe criticisms, since it was expropriatory
in nature, and the issue of the requirement of consent to the
indigenous occupier before his holding becomes valid was seen as
unjust. According to Sir Geary, "to turn an occupier who under
native law holds his land rent free in perpetuity into rent paying
short term lessee on a precarious tenure is bluntly confiscation and
both inexpedient and unjuat."lo7 Despite these criticism, it is
pertinent to note that this law is the founder of the present day

Land Use Act, 1978 applicable in all Nigeria. It introduced a new

concept of obtaining right of occupancy as a type of landholding

system.

The above 1910 Proclamation was replaced with the Land and

Native Rights Ordinance, 1916. The criticisms of the old Proclama-

tion was taken into consideration and some changes were effegted;
however, much of the old provisions were substantially re-enacted.
The Ordinance declared all lands in the protectorate to be native
lands. Natives in occupation WMere no longer required to have the
assent of the High Commissioner to have a valid title. However, the
control and management of all lands became vested in the Government
to administer with due regards to native law and custom. The law
provides that:
All native lands and all rights over the same are hereby
declared to be under the control and subject to the disposition
of the Government and shall be held and administered for the
use and common benefit of the natives and ne title to the

occupation and use of such lands shall be valid without the
consent of the Governor. 108
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This Ordinance remained principally in existence in Northern
Nigeria, even until after independence. Save for some administrative

changes, it was substantially re-enacted as the Land Tenure Law, 1962.

It is therefore quite clear that the Right of Occupancy System was
already in existence in the Northern part of Nigeria, before the

promulgation of the Land Use Act, in 1978,

. T The Land Use Act, 1978

The intention of this Act was quite clear from the preamble
and the first section. The preambles states that it is in public
interest that the right of all Nigerians to land for their enjoyment
and sustenance be assured, protected and preserved. And by virtue
of sectien 1, subject to the provisions of the Act, all land comprise
in the territory of each state in the Federation, were vested in
the Governor of the state, and the land shall be held in trust and
administered for the use and common benefit of all Nigerians. The
main objectives of the Act are:

(i) that land should be made available to all levels of
government for developmental purposes.

{(1i) that land should be available also to the private sector,
in order to reduce the cost of private investment.

{1ii) that land should be available to all Nigerians, at little
or no charges or rents.

{iv) to check the activities of land speculators; and
unnecessary land accummulation.

(v) to streamline all forms of landholding in Nigeria.

(vi) to bring under the same administration all rights and

interest over land.

In the implementation of all these objectives public interest shall

prevail over private or individual interest.



- 58 -

By section 2 of the Land Use Act, the control and management

of all land in designated urban areas of a state is vested on the
Governors. The power to designate an area "urban area" is also vested
in the chernor.mg The control and management of "Other Lands" is
vested in the Local Government Council having jurisdiction over the
area in which the land is situated. However, land in any state,
which the Federal Government or any of its agencies had title to,
shall continue to remain under the contrel and management of the

110
Federal Government or such agency. 4

2.3.4. Types of Landholding Under the Act

The Land Use Act, 1978 established the right of occupancy, as

a system of landholding applicable throughout the whole country.
Prior to the Act, the system was applicable only in the Northern
Nigeria through the Land Tenure Law, 1962. Section 2 of the land
Tenure Law defines a right of occupancy as a "title to the use and
occupation of land”. Although the Land Use Act did not define a
"right of occupancy" per se, it is quite clear that it is the right
of a person (individual, community or corporation) to lawfully use and
occupy land. A right of occupancy could either be statultory or
customary. A statutory right of occupancy is granted by the Governor
of a state in respect of any land to any person. For transitional
purposes, certain rights over land in urban area were deemed as

statutory right of occupancy over such land granted by the Governor%1

A customary right of occupancy is granted by the Local Government
having jurisdiction in the area where the land is situated, It is
usually granted in areas other than urban areas for residential,
agricultural and other purposes.112 Transitionally, land previously

occupied for residential or agricultural purposes shall continue to
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be so vested on such occupiers as if a customary right of

113
occupancy is granted to them by the local government.

2.3.5. The Nature of a Holder of a "Right of Occupancy”
Interest

a lot of controversy exist as te the actval nature of the
quantum of an occupier or holder's interest in a right of occupancy
system. This is especially true when the system is compared with
other known concept of land rights., The position becomes more
difficult to explain, when one considers the wide powers of control
and management wested in the Governors or Local Government, by the
Act. According to Kolawole, J.C.A. in L.5.D.P.C. v FOREIGN PINANCE

coreoraTron. 1

The Land Use pct has armed the Government with far reaching
powers to not only expropriate land from people, but to
control landed properties through considerable executive
and administrative powers.

.«+ We have rxeached a position in the evolution of land
tenure system where the present statute has imposed so
many restrictions in the use of interest in land that it
may be difficult to state precisely the interest that an
ogcupier has in land which he occupies. 115

Obaseki, J.5.C. re-emphasised the position in SAVANNAH BANK v

1 , \ . .
AJILLO1 6 when he said "in terms of known interest in land, the

guantum of a statutory right of cccupancy romains unclear”™.

In bid to classify the nature of a holders interest in the

right of occupancy system, Nigerian courts have liken the system to

)
a lease. In the celebrated case of MAJIYAGBE v ATTORNEY GENERAL1

the court stated that the right of occupancy system and a lease
where analogous institutions. More recently this same view was

adapted by the Supreme court in SAVANNAH BANK v AJILLO
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According to Obaseki, J.5.C.:

To the extent that it can only be granted for a specific term
(see section B8 of the Act) it has semblance of a lease. Also
to the extent that a holder has the sole right to and absolute
possession of all improvements on the land during the term of
the statutory right of occupancy, a holder deoes not enjoy more
than a lessee at common law. When therefore section 34(2) of
the act converted the interest held by an owner to a statutory
right of occupancy the Act reduces him to the position of a
tenant subject to the control of the state . ... As a tenant 1
he is bound by the implied and express terms of the tenancy”

It is a complete misunderstanding to liken the right of

occupancy system as a lease. The major essentials of a leasc are:

(1} that the lessee has exclusive possession;

(i) that there is certainty of duration:

(1iii} payment of rent, and

(iv) the form of its creation.

The legal right to exclusive possescion, gives the lessee the right

to exclude everybody including the landlord. He ¢an sue any person

for trespass, The lessor can only enter the land upon agreement with

the lessee. Under a statutory right of occupancy, a holder shall have
exclusive right to the land against all persons other than the Governor%l9
There is no right to exclude the Governor, in fact sectien 11 provides
that the Governor or any public officer duly authorised by him shall have

power to enter upcn and inspect the land or any improvement. The holder

shall permit and give free access to the Governor or any such officer.

The major point of similarity between a lease and a statutory right
of cceupancy, is that they are granted for a certain duration. However,
this only applies to a statutory right of occupancy granted by the Governor
under section 5. A deemed statutory right of occupancy need not be for a
fixed period.lzo Unless such a holder applies for a certificate of
occupancy under section 34(9) and the certificate contains such a

limitation.
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The payment of rents under the two systems, bear different
meanings. In a lease, the payment of rents is usually for the
economic value of the land or property. This is the rack rent.

But this is not so under the right of occupancy system. The rent
payable is usually minimal, the ground rent of the land. More
importantly, payment of rent is an agreement between the lessee

and lessor. Any unilateral increment by the lessor can therefore
not be binding on the parties.lzl The Land Use Act, has given the
Governor wide powers with regards to fixing and revising of rent.
This is at the discretion of the Governor subject to the provisions

of the Act.122

It can therefore be seen that there is little or no similarities
between the right of occupancy system and a lease. In fact, it is
quite clear that when the system was being proposed, it was clearly
intended to create a new form of interest in land. The Northern
Nigerian Land Committee, 1907 expressed this opinion when they said
"we ... avoided as far as possible the use of such expression as
freehold, copyhold, or leasehold tenure, tenancy at will, or fiefholder
etc.; all which belongs to a system of land tenure which ... has a
peculiar and wholly different history".123 The above position was
given credence by the privy council in the celebrated case of

PREMCHAND v LAND OFFICER'2? where it was held that the intention of

the legislature was to create a wholly different interest in land.
While rejecting any form of similarity with a lease, their lordship
drew attention to the delibrate avoidance in the constitutive acts,
terms and concept common to leases, and the use of new ones. For
example "compensation" for unexhaustable improvement" instead of the

principle of removability of tenant's fixtures,
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In order to fully understand and appreciate the nature of a
holder's interest in the right of cccupancy system, one must make
recourse to the Act; it is the Act which created the system. The
incidents and nature of the interest, and control over the interest
are products of the Act. Apart from previous holders of land, a
person's interest in land becomes real if a right of occupancy has
been granted him by the authorities. A grant of statutory right of
occupancy entitles holder to a right of exclusive possession over
the land. Section 14 of the Land uUse Act provides inter alia:
Subject to provisions of this Decree ... and subject to the
terms and conditions of any contract made under section 8 (this
is between the Governor and the holder), the occupier shall
have exclusive rights to the land the subject of the statutory
right of occupancy against all persons other than the Governor.
The provision makes it quite clear that the holder's right is subject
to some powers given under the Act. The grant of a statutory right
of occupancy is made with the understanding that the interest of the
occupier is subject to, and exists hand in hand with the power and
rights of the Governor. The rights and powers of the Governor are
those recognised by the Act itself. They may also be contained in
special contracts between the Governor and the holder. For the rights
and powers of the Governor to be effective over the interest of the

holder, it must be exercised in accordance with the provisions of the

law.

The holder or occupier also has a right of user of the land as
he wishes. However, his user must conform with the terms and conditions
of the grant, and that of the Act. Where the grant was for a specific
purpose, the form of user must conform to that purpeose. For example,
where land is granted for building, the holder has a right to put up

any form of building on the land. Such building must conform with the
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terms and condition of the grant, if any, or any other law relating
to building in that area or layout. While using the land, the holder
is bound to effect improvements. Such improvements belongs to the
holder absolutely. Section 15(a) provides that a holder shall have
the sole right to and absolute possession of all improvement on the
land, during his occupancy. The holder's absolute rights over his
properties are as defined by the Act; he must therefore still conform
with the provisions of the Act. For example section 15(b) further
provided that a holder may transfer, mortgage or assign any of his

improvement on the land subject to the prior consent of the Governor.

The plenitude of rights enjoyed over the land and improvements
by the holder ar occupier exist in conjunction with his duty to
observe the provisions of the Act affecting his rights. His duties
includes observance of the provisions of the gct, the terms and
conditions of his grant, and the provisions of any special contract
made with regards to the grant. The holder is therefore under a
duty to observe the provisions of the certificate of occupancy and
those which it is deemed to contain under section 10. More importantly,
he is under duty to obey the powers of control and management conferred
on the Governor by the Act, provided such powers are exercised in
accordance with the provisions of the Act. The quantum of a holder's

right can only be appreciated as provided under the Land Use Act.

The Governor of a state has been saddled with certain powers by
the Land Use Act, over holders of a right of occupancy. One of his
major powers and perhaps the most draconian, is the power to revoke
any right of occupany, as provided under section 28 of the Act. Due
to this power, the nature of a holder's interest has sometimes been

described as not more than a mere 1icencee.125 It is pertinent to note,
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that revocation must be in accordance with the provisions of

the Act.lz6 The Act has provided the grounds upon which revocation

can be made, and the manner through which it is carried out.127
The Governor is under duty to obey these laws. He is not to work
on his own whims and caprices. For example, the purpose for
revocation must be as provided for by the law, otherwise the
revocation will be invalld.128 Furthermore, certain consequences
follow the exercise of the power of revocation. The holder or
occupier becomes entitled to compensation under section 29 of the
Act. Compensation is payable for unexhaustable improvement on the
land. Where the revocation is as a result of a breach of section 22
which restricts alienation without consent; or in breach of the
terms and condition of the grant, section 29 does not provides for

compensation. However, the Supreme Courts decision in GOVERNOR OF

129 3
KADUNA STATE v DADA ~ "was to the contrary. According to the court

even in such sitwations, compensation shall still be payable for
any unexhaustable improvement. This is surely a better approach,
since the constitution of Nigeria guarantees right to adequate

compensation in the case of compulsory acquisition of property.l3o

The above discussion has thrown an insight to the nature of
the interest of a holder, in relation to the powers of the Governor.
As far as person's interest subsist in the property or land, it can
only be affected by the Governor's powers as provided and exercised
under law. For instance, a Governor cannot make a grant of a
statutory right of occupancy of a land already subject to such a

13
right. 4 This can only be done after the earlier right has been

revoked and compensation pald.132 The revocation must be in

accordance with the provisions of the law, and for purposes or
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reasons stated under section 28; otherwise the subsequent grant

will be invalid. In OGUNLEYE v 0N1133the Governor of Oyo state

had granted a statutory right of occupancy and issued a certificate
of occupancy on a land. The land was however subject to a deemed

right of occupancy, and there was no revocation before this later

grant. Belgore, J.5.C. observed:

Unless the land is acquired compulsorily in accordance with
the provision of the Act e.g. for overriding public interest
or for public purpose by the local government or state
government whereby compensation must be paid, nobody shall
be deprived of his land. 'The state has no right to disposess
a person of his property lawfully acquired without reason,
and that reason shall be in public interest with adequate
provisions made in the enabling statutes to pay compensation
that is just. The respondent never received any revocation
notice, and no gazette or letter divested him of his right
... The purported right of occupancy issued by the Governor
of Oyo state in 1983 is void and all the appellant has in
hand is a piece of paper having no value. 134

It is therefore quite clear that the right of occupancy system has
its own perculier characteristics which completely distinquishes

it from other forms of land rights.
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CHAPTER THREE

3.0 MODES OF BUSINESS TRANSACTIONS IN PROPERTY

31 Introduction

This chapter exaﬁines some modes of alienation of property.
This is the means by which property is transfered by the cwners or
holders. To keep in line with this present enguiry, the modes of
alienation are those which have a direct relationship with, and are
regarded as business transactions. By their very nature, these
transactions are stimulants of business development. Such modes of
alienation or business transaction in property are categorised into
interest or transactions which confers rights to the land, and
transactions which by their nature confers right enforceable against
the land of another person. Examples of such transactions are sale,

leases or tenencies, mortgages and pledges.

Modes of alienation- or business transactions in land applicable
in Nigeria are under both statutory and customary laws. Some of the
statutory transactions were previously made applicable to Nigeria
through received English statutes. Prior to 1987, save for the former
Western Nigeria, received pre-1900 English statutes were laws in Nigeria.
For example the €onveyancing Act, 1881, a property legislation was in
force in Northern, Eastern and some part of Lagos states txf Nigeria.

The Nigerian Law Reform Commission reviewed these statutes and recommen-
ded for the repeal of these laws and the enactment of some as Nigerian
statutes. Many states have taken this initiative. For instance,

Kaduna state has enacted the Law of Property Edict, 1987. This edict

replaces the €onveyancing Act previously applicable in the state.

It is important to note that the enactment of the Land Use Act,
1978 did not affect property transactions by way of alienation., In fact

various secticns in the Act effectively recognised the modes of
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alienation. More particularly however, section 48 of the Land
Use Act provides in part:
All existing laws relating to the transfer of title to or any
interest in land shall have effect subject to such modifica-
tions as will bring those laws into comformity with this
Decree or its general intendment,
The draft statute of the Law Reform Commission, to replace the

English Conveyancing Acts was made to be in line with the Land

Use Act, 1978B.

Customary land transactions are no doubt covered by section
48 above. It is important to note that since customary law by its
nature is flexible, the introduction of English law in Nigeria, and
its operation side by side with customary law, has influenced the
trends and facets of the latter. This is quite justificable, as
law generally grows by borrowing and lending. Our colonial contact
has exposed us to the English laws and way of life. There is nothing
to be ashamed of or apologetic about the assimilation of some positive
aspects of English law by our customary law.1 Another influence on
our traditional customary law is the application of fairness in the
form of equity. Equity here does not mean the English doctrines of
equity. Equity should be loocked as a broad principle denoting
fairness which may be made applicable to law as at when necessary.
It has been established that equity existed in our traditional
adjudicatory system,2 and modern courts have had tob;quity whenever
it is necessary, in native law and custom.3 These facts nonetheless,
customary land transactions have still been able to have its own

perculiar incidents, essentials and formal requirement which in each

case must be followed to confer validity on any such transactions.
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The modes of alienation for business transactions in landed
property will now be examined. The nature of each will be noted.
The incidents and essentials of each transaction within the
framework of each particular law whether statutory or customary

will be highlighted,

3.2 Modes of Alienation

3.2,%1. Sale

This is the transfer of the totality of all interest a person
has in a property, to another person for valuable consideration which
is generally money. It is usually a contractual agreement between
two different parties, and it generally involves the compliance of
the pre-condition of contractual agreement. Thus:

(i) the parties must be competent contracting parties, that is
being aﬁle to deal with the landed properties, either as
owner and the buyer, or persons having their authority. 1{
this is not so any purported transfer will be ineffective.

(ii) fhere must be mutual consent regarding the subject matter of
the sale; that is, there is an assertaineedl area of land with
determined boundaries, or a determinable property which the
seller has agreed to sell and the buyer has agreed to buy.

(iii) there must be settlement as to the price to be paid for the
property; the time for the payment and the delivery of the
prc::perty.4

This means that in all issues concerning the transfer, the parties

must be in ad idem.5 Sale of landed property may be conducted either

through statutory law and procedure or customary law or as in most

times a combination of both,




- 74 -

The position of sale of land under native law and customs
shows some difference in attitudes from place to place. In most
communities, sale of land may not have been known as it is today.
Even in places where it was known, it is rarely practiced; and
practically frowned at by the people. 1In fact there are communities
like the Jukun in Northern Nigeria where sale of land was forbidden.6
These attitudes of the people towards sale of land was due firstly,
to the conception of land in the communities. Land was conceived
as a gift from God or Allah. It is to be used by the people for their
enjoyment and sustenance. It was also seen as a sacred trust to be
protected and handed down to posterity. The people have attached
sentiments on the land, which was previously occupied by their
fathers; and will be handed down to generaktion unborn. While this

is an important factor, it is hardly the sole determinant.

The prevailing socio-economic setting at early times hardly
calls for the transfer of land by sale. Land was plentiful in
supply. It belonged to families and communities and their members
had free access to the use and possession of it.T The availability
of land prevented it from having any exchange value. Even then, land
had limited uses. It was used in a purely subsistence economy. It is
not suprising therefore, that there was no real economic reason to

sell land, neither was there a market for it.

The rarity of sale of land in early times could hardly justify
the claim or conclusion that sale of land was forbidden under customary
law in Nigeria. And that sale of land was introduced to Nigeria
communities as a result of our contact with English ideas.B From our
earlier discussions, it is a discernable fact that the nature of
9

socio-economic activities did not strongly call for the sale of land.

Land was plentiful in supply and there was no market for land as it
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is today.lo Certain investigations in areas where prohibition of

sale of land did exist, have revealed that the prohibition was not
as a result of a customary rule, but rather an executive order from
the traditional ruler, Chief or Emir.ll Customary law which is
the "mirror of the culture of the people"12 and which control their
transactions, seems to have shown easier flexibility in the

popularity and adoption of sale, than would have been applicable

if sale was indeed entirely forbidden under customs.

It appears to be even more incorrectto contend that sale
started with the introduction of English ideas. The popularity
of this form of dealing in land was the result of a necessary
reactions of society to the realities of contemporary circumstan-
ce3.13 A combination of several factors facilitated the creation
of these circumstances in our social, political and economical
setting. Some of the factors includes, for example; the individua-
lisation of communal lands. This removed the control of alienation
of these lands from the tedious procedures involved in corporate
ownership. Increased volume of trading activities in the coast
and across the sahara resulted in the growth of money and cash
crop economy. The culminating effect is that many towns became
large markets or commercial centres. People started moving to
these areas in order to establish businesses or seek employment.
This process of urbanisation led to an increased or higher demand
for land. The increased demand was partly necessiated by emphasis
on cash crop. People needed large tract of land to establish
plantations of crops like cocoa, rubber and groundnut. There was
also the need to erect modern buildings toc cater for the needs of
the teeming populace. The above situation was further complicated
by natural factors such as erosion and infertility of land, The

increased demand led to the scarcity of land, and consequently,
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14 .
the exchange value of land was altered. Land became a viable
marketable commodity. It thus became lucrative to sell land which

now is an cobject of econemic wealth.

3.2.1. (a) . Formalities

The owner of landed property may choose to undertake the
transfer of his property, by adopting statutory procedures, or
applying his customary law. In the administration of statutory
law on sale, the courts have drawn a distinction between legal
and equitable transfer of property. A legal sale strictly requires
the executicn of a deed of conveyance after the parties have conclu-
ded their agreement. But sometimes the parties may conclude their
transactions in what may be described in English law as an imperfect
transfer. The purchaser may pay the purchase price and take posses-
sion of the property. In this situation he only acquires an equita-

C s . . 15
ble interest. No such distinction exist under customary law.

The procedure of cenducting sale of iland under statutory law,
requires that the actual sale be preceded by an agreement or a contract.
Such & contract is required to be in writing otherwise, the rights
will become unenforceable.l6 The formality of writing does not
.mecessarily mean that there should be a formal written document, a
memaerandum about the transaction will certainly be enough. However,
to meet the statutory requirement, the memorandum or note must contain:

{i) an agreement for a sale,
(ii) a description of the partiesg,
(1ii) a description of the property,
{iv]} a statement of the price
(v) every material term agreed by the parties,

The améssion of any of these requirement is fatal, although, it has
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i7 . .
been established in NORTH v LOOMES that an omitted material term

in favour of the suing party can be waived. The memorandum also

' 18
need not be in a special form. In HAMILTON v MENSAH, it was held

that a receipt with all the necessary term is sufficient to meet
the requirement. Furthermore, two or more document can be joined
together to satisfy the reguirement of statute., The supreme court

' 19
in ALI SAFE v NORTHERN STATE MARKETING BORRD held that several

documents proved to be connected, can be jolned together. It alsoc

allowed oral evidence to so connect the related documents.

A contract is not enough to transfer the interest of the vendor
to the vendee even though money has been paid and received. The
executicon of a formal deed of conveyance is required to effectively
transfer the interest of the vendor in the property. Oun execution,
the vendor becomes divested of his interest, and it becomes vested
in the purchaser. The courts have through their equitable jurisdic-
tion ameliorated the rigidity of the law, by allowing the enforcement
of a contract, that is neither executed nor in writing. This can be
done, when it is established that there is sufficient acts of part
performance, that is done in pursuance of the alleged agreement by

either of the parties. Such acts should unequivocally be referrable

to the alleged agreement. A clear example is when a vendee pays the

purchase price and take possession of the property or effect some

improvements therein.zo

Under customary law, sale of land is effected by the payment
of the agreed sum of mopey or price and the handing over of the land
to the purchaser in the presence of witnesses. Traditionally, this
may be coupled with some ceremonies, during the handing oﬁer aof the
land. The precise nature of these ceremonies differs from custom to

custom, In Urhoboland and some other communities in Delta state, the
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purchasers are required to bring kola-nuts and spirit (Hot drinks)

on the day of the actual handing over. The breaking of kola-nuts

and pouring of libation are made on the land. These are concurrently
followed by prayers to both sides, and sharing of the kola and some
of the drinks. In some other communities as in the Ibo areas, the
ceremonies may involve some form of rituals and sacrifies to their
gods who may have frowned on sale, as a form of appeasement. Another
explanation is that, the ceremonies enables the past owners to join
their present generation in the transfer of the land. In modern
times, rituals and sacrifies may have become archiac, but the idea
of bringing hot drinks and kola-nuts or paying the money equivalent

is still actively done.

When the formal handing over is completed, the whole interest
of the vendors become vested in the purchasers.21 Any other
subsequent transfer of the property is ineffective, since the
principle of "nemo dat quod non habet" applies. Such subsequent
transfers are worthless.22 The above position has been restated in

many cases. Tdigbe, J.S5.C. in ERINOSHO v OHOKONIR}\N,z3 observed that:

In order to transfer an absolute title under native law and
custom, it is necessary that such a sale should be concluded

in the presence of witnesses who saw the actual 'handing over
of the property’.... In order to transfer the legal title
under English law a deed of conveyance in respect of same
should be executed .... if the sale under English law was
imperfect then, on evidence that Oladiran bought the land and
went into possession, she gcquires merely an equitable interest
in the land. 24.

&
The very interest case of FOLARIN v DUROJAIYE2 treated

exhaustively the formalities of sale under Nigerian law. For better
appreciation, the facts of this case may be recounted briefly. The
plaintiff/appellant bought land from one R. Adeoye. Adeoye had
herself bought the land in question from G who then had a power of

Attorney from the land owning family. But the Attorney G, neither
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put Adeoye in possession, nor gave her a deed of conveyance, nor
were there any witnesses to evidence the actual handing over of the
land to Adeoye. However, the conveyance given to the plaintiff by
R. Adeoye, was witnessed by G (the Attorney) and this was done
before the power was revoked by the family. The Defendant/Respon-
dent later bought the same land from the family and was put in
possession by the family:; a deed of conveyance was also executed

in his favour. The plaintiff now sued for a declaration of title

to a certificate of occupancy, damages for trespass and an
injunction. The trial court gave judgement in favour of the
plaintiff, on the grounds that Adeoye had an equitable title

that was conveyed to the plaintiff/appellant. The Defendants'
appeal to the Court of Appeal was successful, whereupon plaintiff
further appealed to the Supreme Court. The issue for determination
in the Supreme Court was "whether R. Adeoye had any interest in

the land in dispute (whether customary or English legal or eguitable
title) which she could transfer to the plaintiff". The Supreme
Court unanimously affirmed the decision of the court of Appeal,

while answering the issue for determination in the r@gative.

Oputa J.S.C. quite vividly stated the position of the law,

according to him:

«... there are two clear distinct ways in which land in
Nigeria can be properly and rightly sold, validly acquired
and legally transferred - either under customary law or our
received English law ... It is very important to plead
clearly, carefully and fully the nature of the sale transac-
tion so as to indicate the applicable law, ... The reason
is simple. To transfer an absolute title under customary
law, it ought be pleaded and proved that the sale was
concluded in the presence of witnesses ... as well as the
fact that they witnessed the actual delivery or handing over
of the land to the purchaser.

Applying the pesition of the law to the present case, the learned

Justice continued;]



Now the sale of the land in dispute to R. Adeoye,
to qualify as a valid sale transfering title under
English law, there needed to be a Deed of Conveyance
in English form. None was pleaded nor was proved,
as none was infact executed,. Now again, for the
self same sale to transfer title to R. Adeoye under

customary law, the transaction needed to be concluded
in the presence of witnesses who witnessed the actual

handing over of the property ... in this case there
is no evidence that R. Adeoye was either let into
possession or that the land in dispute was handed
over... The end result is that under either law,
customary or English R. Adeoye had no legal estate
in the land ... payment of money can under English
law only confer an equitable interest in and over
the land in dispute, if and only if she was let
into possession. But R. Adeoye never entered into

possession. She therefore had no equitable interest.

She could therefore transfer neither legal nor
equitable interest to the Plaintiff/Appellant. 26

It is important to note that entering into possession,

in order to be effective, must be continous.27 This
condition has been criticised as unnecessary, carrying
with it an element of uncertainty and insecurity of
title.28 But it seems that the rational is based on
the fact that the purchaser should show some sign of
being in possession so that his inaction may not be an
instrument for fraud, and allow his right to be defeated
by a bonafide purchaser for value without notice.29
The handing over of the land in the presence of
witnessess, is a symbolic delivery of the land bought

3
to the purchaser. ° Witnesses are very important for



evidencial purposes as regards the terms and agreement
of the parties?l The testimonies of witnesses handed
over from generation to generation appears to be cone of
the major modes of proving customary transactions in
court. Although writing has now been predominantly used
by parties to customary transactions, this does not
necessarily do away with the prove by witnesses testimo-

3
nies. In OKONKWO v OXOLO 2the argument that the

testimonies of witnesses with regards to transaction

that happened long before them, was hearsay; was rejected.
According to the Supreme Court such argument, if accepted
will "result in the exclusion of all evidence of transac-
tion in respect of land under customary law as soon as
parties and witnesses are dead"?3 According to the Court,
it is naive to think that oral transactions no longer
exist because of the prevalence of writing. “Transactions
made under customary law orally and without writing stil]
exist and are valid. It is sufficient for the plaintiff

to adduce credible evidence of such transactions".33

It is essential to note, that the fact that a
customary transaction of land was reduced to writing,
does not on its own operate to transfer the land under
customary law, if the formal requirement and incidents
of customary law has not been fulfilled.34 The idea of
writing, does not necessarily do away with the necessity
of witnesses or the handing over ceremonies. Writing,

however, has its own good advantages. Its permanence

help witnesses to be truthful. According to Allott:




A written document plays a multiple function in
native customary law. It goes to enforceability,
since frequently customary stamping is not
required if writing is used. 1t goes to prove,
since a document signed by witnesses is accepted
as strong - if not conclusive ... it also binds
those described as partial witnesses (witnesses
who themselves have interest in the res)
expressly and impliedly where the use of the
document is held to abrogate the necessity of
their evidence. 35

K S J Mor tgages

A mortgage is a security transaction. It is
created as a form of protection to creditors, conferring
on them certain rights against a property. According to
Lord Lindley, a mortgage:

is a conveyance or other disposition in land

designed to secure the payment of money or

discharge of some other obligation with a

provision for redemption, that is, upon payment

of the loan or the performance of some other

obligation the conveyance shall become void or

the interest shall be reconveyed, 36
Thus, a mortgage is a form of conditicnal assurance that
is resorted to when a debt has been incurred, as a form
of security for the repayment of the debt or the
liguidation of the credit effected. The lender or person
in whose favour the security is created is called the
mortgagee, while the land owner, who borrows is called
the mortgagor.. Mortgages as trans-actions affecting
landed property, became applicable in Nigeria with the

introduction of English law through the reception

statutes.




The development of the English mortgage up to
its present form received a lot of influence from the
eguitable jurisdiction since the 15th century. In its
early inception, because of the mortgagor's weak
position, the transaction was only favourable to the
mortgagee. The mortgagee was usually in possession
reaping all accruing benefits of the land. Failure
of the mortgagor to repay the debt at the appointed
date for repayment makes him lose his property
forever. 1In most cases, the mortgaged property is
worth far more than the actual loan to the mortgagor.
By the 17th century, Equity made substantial changes
not anly in the form of a mortgage, but also in the
nature and content of the transaction. It imposes
strict accountability on the mortgagee in possession,
which makes it guite unprefitable to do so. It also
compels a reconveyance of the property even after the
date of redemption has passed. No longer, therefore
did the mortgagee stand to gain by obtaining a

More
property which might be worth_ than the debt. Equity
will certainly compel the mortgagee to treat the
property no more than a security for the money
actually owed to him. The right of the mortgagor
over the property, including the right to have the
property after the date of payment has passed is
known as the equity of redemption. It is a valuable
interest in the property vested in the mortgagor.
The measure of its value was the difference between
the amount of the debt and the value of the mortgaged

37
property.



3.2.2.{a) Formalities for the Creaticn of a
Mortgage

Like most received English transactions now
adopted by Nigerian statutes, there are two types of
mortgages; the legal and equitable mortgages. Legal
mortgages are those whose creation conforms with the
letters of the law. Equitable mortgages arises from
an imperfect legal mortgage or the mortgage of an
interest recognised only in equity. As a preliminary
point, a mortgage being a transaction affecting land,
must be in writing. The contract must be evidence by
a note or memorandum containing all material terms.JB
All previous discussing concerning this issue, are

equally applicable here.

With the implementation of the recommendation of
the Law Reform Commission on the received English
Statutes, the €fonveyancing Act, 1881; no longer
applies in Nigeria. A new law of property was
recommended for all states, thereby making the creation
of a mortgage in Nigeria uniform, save for some part of
Lagos State, Section 108(1) of the Kaduna State law of
Property Edict, 1987 provides:

A mortgage of a right of occupancy shall only be

capable of being effected at law either by,

{a) a sub-lease for a term of years subject to a

provision for Lesser on redemption, and

(b} a charge by deed expressed to be by way of

legal mortgage.
Where the title of the mortgagor is a term of years or
a sublease, the same method above will be applicable.

According to section 109(1) eof the Edict, in this

situation, the term of years vested in the mortgagee,
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by the mortgage term, shall be at least one day less
the original term of years owned by the mortgagor.

The method of creating a mortgage by an assignment of
a term of years is no longer applicable in Nigeria,
with the repeal of the €onveyancing Act, 1881. When

a mortgage is created by charge expressed to be by way
of legal mortgage, it has the same protection, powers

and remedies as any other mortgage.

It is important to stress that in some areas in
Lagos State, within the jurisdiction of the Registration
of Titles Act,41 a different procedure applies. By
Virtue of Section 18 of the Act, a charge shall not be
complete unless it is made and registered under the
prescribed form; Form 5. This provision is mandatory
to confer validity on the mortgages effected in such

42
areas, otherwise such a mortgage becomes void.

Equitable mortgages can be created in any of the
following ways:

(1) Persons whose interest in a property are only
equitable in nature, can create a mortgage of
such an interest. A beneficiary in a trust
can mortgage his interest in the property.
Another example is the equity of redemption
which is the interest of the mortgagor in a
property already subject to an existing
mortgage. This is an equitable interest in
property, which itself can be mortgaged. This
mortgage will operate as a subsequent mortgage

in the property.43
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(ii) Where there is an agreement to create a
legal mortgage which has not been perfected
an equitable mortgage is created. This
agreement to mortgage can be enforced by a
decree of specific performance at the
instance of any of the parties.

(iii) An eguitable mortage may be created by the
deposit of title deeds without more at the
reception of credit.44

For this purpose the doctrine of part performance

in other to ameliorate the requirement of a written
document, is stretched beyond its normal limits.

The deposit of deeds and reception of credit, is

regarded as an act of part performance by both

parties.ds Some times the deposit may be
accompanied by a memorandum under seal, where the
mortgagor covenant to execute a legal mortgage
when-ever he is called to do so. In this situation,
the transaction is not merely an equitable charge.
It creates an interest in the property in favour of
the mortgagee.46 The mortgagee's position is as
secured as if it was a legal mortgage; and since the

agreement is made under seal, he can exercise all

powers provided by statute.

s 2s2.1({B) The Nature of a Mortgage

There are certain characteristics which makes
a transaction a mortgage. If these are not present,
one may safely say that what the parties intended

was not a mortgage. In the first place, a mortgage
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as a contract, 1is purely a security transaction. It
must therefore contain clauses for both the repayment
of the debt and the redemption of the property. It

is only if, according to the intention of Lhe parties,
the property was held as a security for money, and to
be recovered by the mertgagor when the money is paid
was the transaction be consildered a mortgaqe.47 The
trangaction must be such that apart from Lthe property
or security, the mortgagee should be able to recover
his money. This distinguishes a mortgage from a
conditional sale, In a conditional sale, tThere 1is
also a redemption clause, but money cannokt be
recovered. Once the time stipulated in the
conditional sale agreement has passed and the seller
fails to redeem, the property passes to the buyer.

It becomes a sale. In a mortgage therefore, the
remedies must be mutual and reciprocal. The mortgagor
is able to recover his property as the morktgagee is

\ , 48
able to recover his loan, otherwise it is not a mortgage.

The mortgagor's right to redeem his property should
not be gfogged or in any manner rendered illusory. If
this is done, the transaction becomes inconsistent with
a mortgage transaction. According to Lord Mac-Naghten

in NOAKES v RICE49“Redemption is of the very nature and

essence of a mortgage”, There are however, certain
circumstances when the court will allow the postponement
of the right to redeem. This will be treated later in

this chapter.
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Lastly, an important characteristic of a mortgage
is that the mortgagor remains in possession of the
property, unless the mortgagee is taking steps to
recover the loan. When a legal mortgage is created
the legal title to the property is vested on the
mortgagee. He is therefore entitled in law, to take
possession of the property, since possession follows
the legal estate. "The mortgagee may go into
possession before the ink is dry on the mortgage".50
But if the mortgagee immediately takes possession, it
will defeat the transaction as a purely security
arrangement. More importantly, the strict duty of
accountability required from the mortgagee in
possession will most certainly prevent or discourage
him from doing so. The mortgagee's liability to account
extends to what he ought reasonably to have made from
the property, but for his own fault.51 The mortgagee
usually takes possession when it is absolutely necessary
to do so, in order to recover his money or loan. In
any case most mortgage institutions are large financial
concerns who will most certainly not want to get involved

in the management of property.

3.2.2.02) Rights of the Parties

The mortgageor has a single right, this is the
right to recover his property. Since the property is
used as a security for the loan of money, once the
obligation of repayment is effected, the mortgagor is

entitled to redeem his property. This right to redeem,
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is in two folds; there is the legal right to redeemn
at the specified date in the agreement, and there is
the equitable right to redeem.52 The equitable right
to redeem arises after the expiration of the legal
date, in this situation, equity intervenes to allow
the redemption of the property. The equitable right
to redeem is part of the sum total of the mortgagor's
equity of redemption, which is an interest in the
property. Tt is important to note that the mortgagor's
right to redeem should not in any way be clogged or
denied, Any term in the agreement which prevents the
mortgagor from recovering his property will be treated
as void. Lord Lindley once maintained, that the doctrine
'once a mortgage always a mortgage’' means that:
No contract between a mortgagor and a mortgagee
made at the time of the mortgage and as part of
the mortgage transaction, or in otherwords, as
one of the terms of the loan, can be valid if
it prevents the mortgagor from getting back his
property or paying off what is due on his security.
Any bargain which has the effect is invalid and
inconsistent with the transaction being a
mortgage. 53.
There are however, certain circumstances when the right
to redeem can be postponed. For instance, where parties
to the mortgage are of equal bargaining power or where
the terms are mutual and reciprocal, the courts will
hardly interfer with the terms and condition of the
contract. What appears important is that no party has
an unfair advantage in the process of the agreement.
An example of parties of equal bargaining power are two
trading companies. One can most certainly draw a

distinction between the Directors of a trading company

in search of financial assistance and an impercunious
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land owner in the teil of a money lender.Jd
Postponement may take the form of lenghty date of
redemption, or imposing excessive premium on the loan
in case of a short term repayment. In determining
whether the postponement of the date of redemption is
a clog on the right to redeem, the courts have
refused to look solely at the length of time. What
appears important, is that, from the circumstances

of the whole transaction, the terms or provisions

of the mortgage are not unfair, unconscionable or
morally reprehensible;559ven if the length of time
was unreasonable. Courts have refused to import the
notion of reasonableness in transaction whose terms
and conditions are mutual, entered freely by parties
acting at arms length, and capable of protecting their
own 1nterest.55 In each case therefore, whether the
nature of postponement is unfair, unconscionable

or morally reprehensible; is a question not of form
but substance,. "It can only be answered in each case
enly by locking at all the circumstances and not by
reliance on some abstract principles, or upon the
dicta which has fallen obiter from judges in other
different caseéﬁ Each case is therefore, treated

on its own merit,

The mortgagee also have only one right in the
transaction. This is the right to recover the loan
and interest if any. 1In a bid to enforce his right,

the mortgagee has a number of methods. Some of these
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methods of enforcing his right or what are sometimes
called remedies may be ordinarily provided for by the
parties in the agreement. In any case if the mortgage
is made under seal, the remedies become implied by
statutes into the agreement. In the first place the
mortgagee can take an action in a court of law to
recover the mortgage loan and interest thereon.
Secondly, the mortgagee may take possession of the
property and manage it, in order to recover his
money . This is only done when it becomes necessary to
protect the loan or interest that may be payable. If
the mortyagee takes this step, he must exercise utmost
business prudence. This is necessary because, he may
be held strictly accountable to the mortgagor, not only
for income he received, but alse for that which he ought
to have received.s7 It is important to note that if the
mortgagee remains in possession for more than 16 yearss
without acknowledging the mortgagors right or receiving
any money from him, the mortgagor leoses his right to
redeem the property over which the mortgagee now has
possession.sg Alternatively to taking possession,
the mortgagee may appoint a Receiver to manage the
property; receive income from which payment will be

60

made to satisfy the debt. A Receiver has the same

responsibility of prudence as a mortgagee in possession.

There are two more methods to enforce the mortgagece's
right. These are the power to foreclose the mortgagor's
equity of redemption and the power of sale. Both powers

have the tendency of destroying the mortgage. The
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consequences of the power cof foreclosure is to dastroy
the mortgagor'’s right over the mortgaged property and
vest it in the mortgagese. Thig power can only be
exercised through the courte on application. The courts
are usually slow in granting an order of foreclosure.
It may infact order sale instead of foreclosure on the
application of any interested party in the mortgaged
pr0perty.61 Even when the court accept to grant
foreclosure, it f[irst orders a Dec¢reg Nisi, This gives
the mortgagor six months te redeem the property by
paying the debt. 0On failure to pay the debt before the
expliration of six months, the ordex 1s made absolute.
The property then become vested in the mortgageo. This
may not strictly be the finality, for instance, if the
mortgagee proceeds te sue on any personal cavenant in

the mortgage, the foreclosure may re-open.

The mortgagee may choose alternatively to exercise
his power of sale of the mortgaged property. This
rower may become necessary to enable the mortgagee
recover his capital and interest due on Lthe loan.

This power is provided by section 123 of both the Law
of Property Edict, Kaduna State and Property and
Conveyancing Law, applicable in former Western Nigeria.
It is implied into any mortgage agreement made under
seal. Whenever a sale i1s effectively conducted, the
mortgagee takes what is due to himself, and pays the
remainder to the mortgagor. In cenducting the sale,
the meortgagee is neither an agent or trustee for the

mortgagor. The sale need not, strictly, be favourable




to the mortgagor. The power of sale is for the
mortgagee's own benefit, so as to realise his security.
In exercising this power, if he acts "bona fide for the
purpose without corruption or collusion with the
purchaser, or such reckless impropriety as to be
tantamount to fraud, the court will not interfer even
though the sale be very disadvantageous, unless,

indeed the price is so low as of itself to be evidence
of fraud“.62 Thus, the mortgagee is to exercise
reasonable care to obtain the best price for the
proyerty.63 He must not allow his personal interest
conflict with the interest of the mortgagor. But he

is not necessarily debarred from selling the property
to where he has an interest, for example, a company,
provided he proves that he took all reasonable
precautions to obtain the best price reasonably
obtainable at the time of sale.64 This will be
evident, if the mortgagee cbtains expert advice and

conduct the sale in a public auction. In any case,

such sale are usually conducted under the Auctioneers

Act.65
The Equitable mortgagee may have these alternative
methods of recovering his loan by agreement. Where the

mortgage is made under seal, the power of sale and
appointment of a receiver becomes implied into the
agreement by 5tatute.66 Ordinarily the remedy of an
equitable mortgagee is to apply to court for an order

of foreclosure. He cannot take possession, which

normally follows the legal estate. He may be able to




- 84 -

apply to court for an order of sale if foreclosure is
not available; so as to be able to recover his capital

and interest due,

It is important to note that the institution of
mortgage, has turned out to be one of the most potent
form of buginess transactions involving real property.
It potency lies in the fact of the various advantages
associated with the transaction. In the first place,
it allows the development of real properxties;
stimulates landowner's business by making capital
available to them; mobility of liquid capital into the
economy, which may ¢therwise have remained unused;
and above all, serving as an investment for creditors

with little risk, as they are adequately secured.

.

3.2.3 Pledges

A pledge 1is a security transactien practiced
under native law and custom. It is a kind of indige-
nous mortgage by which the owner occcupier of land, in
crder to secure an advance of money or money's worth,
glves pesscssicn and use of Lthe land to the pledge

. . ; . 67 -
creditor upntil the debt is fully discharged. This
type of land transaction was practiced teo enable land
owners raise money to satisfy their various needs.
This may be Lhe cost of bride prices, funeral rites

. . . 6
or other ceremonies. It may be to raise tributes
or in modern times teo raise money to train their

children. There are two types of pledges; firstly,
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the pledge may be for a fixed period. The pledgee,
that is the creditor is expected to use the land for
that period of time. The profit from the land is in
lieu of the repayment of the loan. At the expiration
of the period of time, the pledgee hands over the
possession of the land. The second type of pledge
transaction is where the pledgee goces into the land.
to use and obtain profit until the debt is liquidated.
The profit is in lieu of interest; and separate from
the principal debt. The most prominent form of
pledge in Nigeria, is the second type, where profit

L8
from the land is independent of the principal debt.ﬁJ

Sand
Historically, it has been_, that the institution

of pledge was not known to West Africa, particularly
Nigeria, until the advent of the British administratiogq
That the pledging of land, arcse out of British ideas

of real property introduced through English law. This
contention arose out of the misconceived anthropological
views about African Societies.?l It is5 based on the
erroneous assumption that the ideca of alienation was
foreign to West Africa, and only brought about by
contact with Europeans. Other anthropological
investigations have rejected this wview on alienation,

as indeed different forms of alienation did exist

under customary property law, before the advent of

the British in West Africa. With regards to pledge
transactions, there are many authoritative views to
support the fact that pledging of land has always

been practiced as part of customary transactions

in former times.
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As an idea, it is guite possible in early
times for a person to pledge himself as a security
for a debt. More closely related is the fact that

a man may pledge himself in return for the use of

another person's iand, ** Whis may be due to

infertility of his own land or the unsuitability
of his land for a particular type of crop. Meek,
while discussing the above views on pledge in
Nigeria, maintains that:

This view is hardly tenable since the practice
of pledging of land and tree appecars to be
deeply rooted in the customary law of numerous
Nigerian communities. Land could be pledged
for payment in kind as well as in native forms
of currency such as cowries and manillas which
had been in use long before the establishment
of British Suzerainty. It is even possible for
a man to pledge his own person in return for
the use of a piece of land, working for many
days a week on the farm of his master and the
remainder on his own. 723

" : 7 i
Similarly in NNAJIFOR v UKONO 4t.he trial and Supreme

courts believed and accepted the evidence of a witness,
to the effect that the institution of pledge was
practiced by the ancient pecple, and that part of

the land in dispute was indeed pledged.

It must be noted that the English institutions
nearest to a pledge transaction, that is the Mortum
Vaduim (dead pledge) or Vivum Vadium (living pledge),
had long ceased to be part of English law before any
effective contact was made with the West coast.
Moreover the early contacts between the British and
Africans in the West coast did not centre on land

transactions. Both were involved in trading activities
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that later extended to slaves. What may however be
conceded is that like most customary law transactions
the pledge has been influenced to some extent by some
notions in English law. This was a likely result of
interactions. A necessary reaction of the flexible
nature of customary law to contemporary circumstances.
An example of such influence oxr reaction is the

charging of interest in some pledge transaction.

Q) The Nature of a Pledge

One of the fundamental nature of a pledge
transaction is that while the title to the land is
with the pledgor, possession and use passes to the
pledgee. "It is an essential element in a pledge
transaction that possession of the property should be
given to the pledgee at the time when the Lransaction
takes place between the parties“.75 Taking possession
implies that the pledgee is to use and exploit the
property, until the pledgor redeems. Traditionally,
since no interest is charged on the loan, it is intended
that the entry into possession and exploitation of the
land by the pledgee is intended to serve as an intereszﬁ
It is important to note that customary law distinquishes
between pledging of a bare land and pledging of
improvement such as economic trees or crops thereon.
When a land is pledged, unless the economic trees are
included in the pledge, they are exempted. This is
particularly so since the owner of the trees may be

different from the person who own the 1and.7?
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Another important nature of a pledge is that it
is perpectually redeemable. The pledgor has a right
of redempticn, neo maltlter how long the land has been

78 . .. N . ;
pledged. For, in native customary Jurisprudence,

79

once a pledge always a pledge. rhus, as long as
it is possible to identify the original purpose
behind the transagction - the land was pledged, the
"parties or successors to the parties of the pledge.
there is a right to redeem no matter the lenght of
time or years the transactien has taken place.
The pledgee cannot improve the land te prevent the
pledgor from recovering the land at any time.81 Nor
should thera be any stipulation in the agreemcont that
is of a nature to prevent the right to redeem by the

2 . .
pledgor.8 The position of the law was restated in

. . 83
the case of QXKOIKO v ESADALUE, "where the Supreme Court

aobgserved as follows:

Gne other important peoint is that the pledgor's
right of redemption cannot bhe clogged in any
way by the pledgee. Such for instance as by
demanding any amount in excess of the sum for
which the land was originally pledged, ar by
planting the pledged land heavily with economic
trees, or by using other subterfuge to delay or
postponed the pledgeor or his suc¢esscrs right
to redeem, nor is lapse of time Lo bar the
exerclse of right of redemption. For customary
pledges of land are perpetvally redcemable. B84

It is guite clear, that the pledge transaction
is aimed at providing credit to thne piedgor, and
possession and use the pledgor's property to the

prledgee. The pledgee therefore has no legal right

to insist on the repayment of his money. If the
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pledges is short of cash, he may repledge the land
to a third party. This may be with the consent of
the pledgor. Hewever, such transaction, as the
subsequent repledging of the property should not be

g g5
for an amount greater than the original debt,.

(b) Some Problems Associated with the
Pledge Transactions

One of the present problems of the pledge
transaction, is that within the framework of modern
economic development, the transaction has resulted in
an unfair economic advantage to the pledgee. When a
land is pledged,; it is usually for a little financial
assistance to the pledgor. The profits from the
expleoitation of the land which is in lieu of interest,
is normally as a result of the pledgee's invididual
effort. This is apart from situations when specific
trees are pledged. The change in the socio-economic
candition resulted in the growth of cash crops and the
stimulation of trading activities. There were thus
large plantations of economic tree and erection of
modern buildings on land. These improvements which are
usuvally high revenue yielding properties, themselves
became objects of pledges. The enjoyment of the profit
from these properties puts the pledgee in a more
advantageous position than was originally conceived.
Where a cocoa farm or a concrete rent bearing house is
pledged, it often happens that the profit from the
plantation or the house exceeds by far the amount of
the loan together with any interest that might have

been charged upon it.
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The position above shows that the pledgee will
centinue to enjoy the high profits frowm the pledgor's
efforts and still regquire the pledgor bto pay the actual
money loaned., The customary rule is that the pledgee is
entitled to the exploitation and profit without accounting
for them. But as previously stated, this is a profit
which far exceeds both capital and interest of the loan
to the pledgor. The pledgor is then placed in an
economically unfair position, “This situation could not
have been within the contemplation of the customary zule
as to the neon-liability to account by the pledgec. Fox
customary law abhors i1ll gotten wealth and unfair dealings.
The law has a duty to ensure that if the pledgee is not teo
account £or his expleoitations, the profit should at least
be used to liguidate the debt. Conversely too, the pledgec
may be asked to render accounts foxr anything in excess of
what might be considered a reasconable veturn by way of

interest on his capital.86

The courts have however taken note of this develop=-
ment, but they have proceeded to settle it through appli-
cation of eguitable principles. In the case of RUAHLN v
AVOSE87certain palm trees were pledged Lo raise an amount
tc pay tributes owed by the pledgor. In this suit for
the redemption of the property, it was held that the
amount of the preduce realised shall be taken into accaount
and some porticn of it set aside each year againsast the
criginal debt until it is liguidated. According Lo the

court, it would be unjust and inequitable and opposed to

natural justice that the pledgee sheould ke allowed to
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enjoy profits from the trees, giving and rendering
no account of the value of the produce; which in
this case amounted more each year than the amount

8
for which it was pledged. In DAPAAH v POKU  the

West African Court of Appeal, took a similar stand.

In this case a cococa farm yielding an income of

60 pounds per annum was pledged for a loan of

60 pounds. The pledge was to continue for 13 years.
The court allowed redemption 4 years later, According
to the court, taking the transaction as a whole, it
would be hard and unconscionable to allow the pledgee
to receive any more profit by way of interest than

he had already received. In AMOO v ADIGUN®® @

building was the subject of a pledge. 1t was rented
out by the pledgee as a shop. The court was of the
view that the occupation of the property was to give
the pledgee an eguivalent credit, as such the

pledgee is to account for the excess rent.

It is not easily discernable whether the
courts in passing these decisions were applying
native law and custom or this was ancother aspect
of judges shapping of customary law. Elias

maintained that the accountability rule or
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principle was part of native custom:; according to hin,
under the jndigenous system, the pledge creditor obtains
poessession for as long as it is coensidered necessary

, . ) . 90 . R
to give him an equivalent credit. This position was
rejected by Meek, whose investigations revealed that
the most prominent form of pledge in Nigeria, is the
possession and use of the property, and this is not

taken into account against the principal debt. e

therefore maintains that the decision in KUAHEN v AVQSE

was plainly contrary Lo native law and custom with
: 91 .

regard to pledge Ltransaclions. Jamnes supports the
latter view, and says that Elias wag nol correct when he

D 92
stated that the rule was part of the indigenocus systen.
It may be noted, that there is nothing inane about Llthis
accountability principle of pledges being a product of
native law and custom. This is particularly btrue because
one of the chief characteristics of customs is its
flexibility and adaptability. Ilowever, the application
of this principles by this above case, bear a close
similarity and might have been influenced by a similarx

. . : , 93 . .

principle under the English law of mortgages; which in
its inception was a product of Equity. Many of our judges
have been trained in these areas of the law, and it is nok
uncommon to f£ind such related application. In any case,
what appears important Ffor our purposes is that tho
racognition of this principles had enhanced the pledge, as
a viable commercial transaction inveolving landed property;
otherwise, it would have been very unattractive to land

owners.
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A man may as a result of abandonment lose his right
to the use of a land, but he never loses his rights
over the tree he had planted on it.gG More importantly,

the reliance on the decisions of KUAHEN v AVOSE and

AMOO v ADIGUN as to the accountability principle was a

misdirection. In both cases what was pledged were
improvements of the pledgor on the land. It was the
exploitation of the profits from these improvements
that the pledgee was made liable to account in the
payment of the capital and interest. This was not

made applicable to bare land pledged by the pledgor.

Another problematic area of a pledge is the
ownership of improvement effected by the pledgee, at
the time of redemption. The pledge transaction may
be intended to last for a short period, but some times,
and this is always the case, it last for a long time.
During this long period, the pledgee may have carried
out some form of economic exploitation of the land. He
may have planted the land with economic trees and cash
crops. No doubt, these are the pledgee's property, made
as a yvyesult of his personal effort on the land; but the
pledgor alse has a right to redeem the land at any time.
The question now is what happens to the pledgee's
improvement at the time of redemption of the land by

pledgor. The Supreme Court in OKOIKO v ESEDALUE

stated some principles of law which requires a more
careful examination. It was held that the pledgee

cannot claim against the pledgor any benefit arising
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from his having planted the land with economic trees
or improving the pledged premises. The court further
observed:
We think that planting the land with economic
crop like rubber must be regarded as necessarily
incidental to the use of the land since there
is no evidence that it was forbidden under
the terms of the original pledge; but it is
also clear, never-the-less, that the pledgee
has no right to any compensation or credit for
the plantation, which accrued to the pledged
land on the principles of 'quic gquid plantatur
solo solo cedit'. 97
Once again, the application of certain principles
by the Supreme Court in OKOIKO's case leave much
to be desired. There was no hases for the application
of the 'gquic quid plantatur solo solo cedit'. The
principle means that whatever is affixed to the land
belongs to the land. The court had found in OKOIKO's
case, that the use of the land which gave rise to the
improvement was reasonably incidental to the transac-
tion. The guestion now was how then could such
improvement pass to the pledgor on the principle
of '"quic quid plantatur solo solo cedit'. As
earlier observed, customary law protects the effort
of individual on the land, and will not support any

form of ill gotten wealth. 1In the case of KOFI v KOFIQB

the pledgee had a cocoa farm in some part of the pledged
land, the West African Court of Appecal observed as to
the protection of such rights of the pledgee to the
improvement. It is important to note that the
improvement being the result of the personal effort

of the pledgee, makes Lhem his personal property.
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can redeem his land and that. the pledgee must be

given an opportunity to harvest theilr crops an

the land and remove thelr properties, structures,

farm implements and other avrlicles from the pledyed

land. Rather erronecusly the Supreme Court descri-

bed the orders as "an act of grace rather than lesgal
101

rights". ~ "The posnition.of fthe law was expressed Dby

Yakubu as follows:

The right to redeem musl be exercised reasona-

bly. The pledgor in some cases cannolt redeem

on certain occasion or certain time. The
pledgor cannot redeem the pledge in the middle
of the rainy seascn when the pledgee has
already planted bis crop for the year, the
pledgeor in this case has teo wailt until the
crops are harvested ... The principle of

guic guid plantatur sclo solce cedilbt deoes

not apply. 102,

There is no customary property rule applicable
te pledge transaction which justifies the application
of the guic quid plantatur scolo cedit principle. In
fact some authorities are prepared to go even further
than the above. According to Meek, where 1o
permission is giwven to the pledgee to effect such
improvement on the land, the pledgee is still
entitled to remove the improvement at the bime of

. 103 . . .
redemplion. Rowling wmaintains, that where
permissgion 1lg given te the pledgee Lo effect such
impraovemcnt, for example, like planting cocoa Lrees
on the land, the land may become irredeemable. Both
parties will therefore, be sharing the income from
104

the land. This ig heowever subjecct Lo situations

where the pledgoer is willing to pay compensation.

_
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Ollennu further maintains that in certain circum-
stances custeomary law can compel the pledgor to
compensate the pledgee, for example, if the pledgor
redeems too scoon after kEhe improvement has been

effected'105

Finally, one may cobhserve that the ideca of
pledging of land may not be an attractive cpition
in a modern economic environment. Here, the main
actors are huge [Financial concerns who may not be
interested in the management of landed properties,
But pledging is still a useful and indeed a
necessary institution especially in the rural
ayeas of Higeria. In these areas, the systoem of
pledging, as a business transaction, is better
understeood and is still actively practiced. It
provides the people with credit in times of needs
and relieves congestion of land, by making land
avallable for those who reguires it mosbt. No doubt

. ) . . . 106
it is a step towards the commercialisation of land. ?

3.2.4 L & a 5 e s

A lease is an agreement between two parties,
whereby one party, usually called the landlord or
lessor, confers or grants the right to the exclusive
use and possession of cortain lands or landed
properties to the other party called the tenant or
lessee. The intention iun a lease agreement is confering

upon the tenant an interest in land as opposed to a mere
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personal privilege.lo? The commercial nature of

the transaction is based on the fact that the grant
of land from the lessor te the lessee is usually in
consideration of the payment of money called rents.
The tenant pays rents in consideration of the interest
in property conferred on him for a definite period.
In an economically conducive atmosphere, the leasing
of landed properties is usually a viable option. The
landed property will usually attract a rack rent.
This is the full value of the property, and in a long
lease, it may be paid in a lump sum. lfowever payment
may also be periodical depending on the lease or

tenancy agreement.

a. The Nature of a Lease

There are certain essential elements that
constitute a lease. In the first place, the tenant
or lessee must be given a legal right to exclusive
possession of the land. This is the right to exclude
all persons from the land, including the lessor.
Unless the lessor has express or implied authority
in the lease to enter the property, he cannot do so
without the lessee's permission. In determining the
nature of exclusive possession, the degree of control
exercised over the premises by the lessee is

important.108 It must however be npoted that exclusive

possession is no longer a preserve of a 1eaﬂe,109

but it is by all means essential.
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Another essential element of a lease is that
there must be certainty of terms as to duration.
For the lease to be valid therefore, the duration
shall be certain or capable of being rendered
certain. There must be a specified date for
commercement and expiration of the lease thereof.
A lease to take effect on the completion of a
building the subject matter of the lease was held
void for uncertainty of its commencemcnt.lln Also
a lease for the duration of a war or cessation of
hostilities is not a valid lea58.111 While the
duration of a lease may be uncertain but its terms
are certain, for example a lease for 99 years until

the death of A has a certain term, and it is valid,

even if the time of A's death may be uncertain.

The third essential element of a lease is the
form of its creation. As a transaction affecting
land, it is required to be in writing. This is with
the exception of a lease of less than three years.112
A lease is legally required to be by deed. Although
a lease will still be created if evidenced in writing
and containing all the necessary terms. It will then
qualify as an agreement for a lease. Alternatively,
it should be such that an oral transacticn or agreecment
is backed by sufficient act of part performance,
referable to the oral lcase agreement. In this
situation, the court of equity shall decree specific

performance for the aqreement.1l3 This is Kknown as
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the doctrine of WALSH v LONSDALEEl Thus if a tenant

enters into possession under an oral agreement for a
lease of more than three years, he acguires a position
to call for the execution of a deed in his favour. He
is practically in the same position as if he had a
deed of lease in so far as his rights and liabilities

115
in relation to the landlord are concerned.

. Types of Leases

(1) A lease can be granted for a fixed period,

no matter how long or short, provided the duration
is fixed. This is called a fixed lease.

(ii) A lease may be periodic; that is it can be
weekly, monthly, quarterly or yearly. This may be
created as at the time of the agreement or by law
from the subsequent acts of the parties. For
example, if after a fixed lease has expired and

the lessee continues to occupy the land with the
landlord's consent and rent is paid and received

on the basis of a periodic limitation, then, a
periodic lease is created by law.llﬁ
(iii) A lease at will is created when a person
occupies land as a tenant (and not merely as servant
or agent) with the consent of the owner, on terms
and understanding that either party may determine
the lease at anytime.“7 Examples are when a tenant
whose lease has expired holds the property with the

landlord's permission without paying rents, and

where the tenant takes possession infinitely, rent




free, for example pending the completion of a
purchase contract. 9

(iv) A lease at sufferance arises when a tenant
who originally entered under a valid lease, holds
over after his tenancy or lease has come te an end
without renewal of the former lease or entering a
new lease; and without the landlord's assent or
dissent.llg This can only arise by operation of law,
although it becomes a lease at will if the landlord
consent.

(v) A lease of reversion is created whenever a lessor
of a subsisting term of years in a property grants
another term to run concurrently with the first
subsisting terxrm. The subsequent term operates and
take effect as a lease of the reversionary interest
of the lessor. The lessee of the reversion then
steps into the position of lessor of the first
subsisting lease. He becomes entitled to the
benefit as well as the obligations which runs with
the reversion. The lessee of the reversion can
collect the future rents from the tenant of the
subsisting lease and can sue forfeiture in the
event of a breach of any of the tenant's

obligation.120



C. Rights and Duties of the Parties

A lease agreement is essentially a contract
between the lessor and the lessee. It is governed
by the ordinary rules of contract concerning the
rights, duties and obligations of each of the
parties. This is subject however Lo some statutory
rules of law governing the agreement. The parties
are free to enter into agreement or create rights
that may bound each one of them. But in most cases
the agreement may only provide for the barest
essentials. This is usually the parties, premises,
period and rents; thereby remaining silent on
other rights and duties that may affect the parties,.
In other cases, there may be no agreement for a
lease in the strict sense. In these situations
there are certain rights and duties implied into
the agreement by law. This will apply to any
such lease unless there is an express agreement

to the contrary.

The implied duties of the lessor are:
(i) Covenant to give quiet enjoyment or enjoyable
possession. The covenant gives the tenant or lessee
right to be put into possession and to protect
the possession. Any interference of the possession
by the leasorfgersons claiming through him will be

actionable against the lessor. In BASHUA v ODUNSIIZ1

the plaintiff was a tenant of one of the defendants.
The defendants had purportedly claimed to have

determined the tenancy. On this basis, they



instructed a carpenter to disturb the possession
of the plaintiff/tcenant. 1t was held that the
defendant/lessor was liablé in damages for the
acte of the carpenter. The covenants does not
cover acts of third parties or unlawful acts of
the lessor's agent.122 Other examples of acts
which affects the guiet enijoywment includes, lossor's
persistent treats to driﬁo awaw tenants or by
inflicting physical disconferi, for cxample by
cutting electricity and water supply.

(ii) Covenant pnot to derogate from the grant.

The grantor or lessor having given a thing with
cone hand, is not to take away the means of
enjoying it with the other.123 The lessecr will

be restrained frem using the adjoining land in a
mannexr that will unduly prejudice the use of which

he had first granted the land,. In ALDIN v CLARK124

a lessor's new building on an adjeining land which
interrupted the free flow of air to the lessee's
prxemises was held to be a derogation of the grant.

-
Furthernore, in OWNADE v THOMASIthha plaintiff had

a grant of land with a right of passage cenveyed to
him. The granter subsequently made another grant
with an exclusive right of passage., It was held
that the latter grant was a derogation of the
plaintiff's earlier grant. If the leased premises
was to be used for a specific purpose, for example
the stcorage cof petrol or explosives; the lessor

cannolt use the adjoining land in a manner that will




endanger the first grant. If the land was leased

to dry timber, the adjoining land could not be used
in a manner that prevents the sun light.

(£1%) In certain cases, there is an implied covenant
for fitness of purpose. Ordinarily, there is no
undertaking as to the fitness of the property for

any particular purpose. lowever, if the lessor knows
what specific purpose, the property was to be used
for; then in letting it out, he impliedly covenant
that the premises will be fit for such a purpose.
When the property is for residential purposes or it
is a furnished apartment, then it is implied that

the property can be safely used for human habitation.

.
In COLLINS v HOPKINS, '°®it was held that a property

that was recently vacated by a tuberculous.patient
was not fit for human habitation. The same position
applies to a house infested with bugs.!z? Whenever a
property is not so fit for its particular purpose,
the tenant can repudiate the contract and recover any
damages which he has suffered; this is because this
implied covenant is also a condition.128

(iv) There is an implied covenant to observe the
statutory Restriction on the recovery of possession.
When the lessor wishes to recover possession of his
property either because the lease has come to an end
by effluxion of time or a breach of a covenant by the

lessee, or for any reason whatscever, he has to do so

in accordance with the procedure laid down by law.
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The controling act is the Recovery of Premises
Act.129 Section 7 of the Act provides that the
lessor should first give a notice to quit the
property to the lessee. The lenght of the notice
will depend on the type of tenancy; or period of
the lease. On the expiration of the notice, the
lease becomes determined. The Lessor is then
required to serve a 7 days notice of his intention
to recover possession. It is important to note,
that the giving and proper services of the notice
is a condition precedent toc the taking of
proceedings to recover possession. In LASAKI v
Eﬁgyéﬁlaothe notice to quit by the lessor was
just a day short; there was also no service of
the 7 days notice as required by law. It was
held that the statutory reqguirements being
prerequisite to the commencement of proceedings;
the lessor could not recover his property, until

they are strictly complied with.

Similar statutory restrictions exist when
the lessor wants to exercise his right of

forfeiture. Section 161 of the Property and

€onveyancing Law, 1959131 provides:

a right of forfeiture in a lease for a
breach of any covenant or cendition shall
not be enforceable by an action unless and
until the lessor serves on the lessee a
notice specifying the particular breach
complained of, and if the breach is capable
of remedy, requiring the lessee to remedy
the breach, and in any case, requiring the
lessee to make compensation in money for the
breach, and the lessee fails, within a
reasonable time thereafter, to remedy the



breach or make reasonable compensation in
money, to the satisfaction of the lessor.

In ISHOLA - WILLIAMS v HAMMOND PROJECT51321t was

held by the Supreme Court that compliance with the
provision of the section above, is a condition
precedent to the success of an action for forfeiture.
In this case, the defendant respondent company had
leased land from the plaintiff for a term of 60 years.
In this actien, the plaintiff claim alleged breach

of covenant, inter alia: to develop the demised land
by constructing a building to the value of N750,000.
The plaintiff had served a 23 days notice Lo the
defendant to remedy the breach. It was held by the
Supreme Court, affirming the court of Appeal decision,
that the reasonable time as contemplated by section
14 of the fonveyancing Act, 1881, is one which would
allow the lessee to act before an action is brought.
A time Ehat will give him the opportunity of
considering whether its capable of remedying orx
'ought to offer compensation for the breach alleged.
That in this case considering the colossal cost of
the building, and the number of years unexpired

(55 years), the lenght of 23 days was unreasonably
short, and cannot constitute a notice in the
circumstances.

(v} There is an implied covenant to observe the

Rent Control Laws wherever they are applicable. All
states have statutes contriolling the fixing and

increasing of rents. Where they are applicable, the
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lessor must comply with the provisions of the
statute. Any increase which fails to comply with
the provisions of the law, will be unlawful, null
and void.l33 In some cases the lessor may even
become liable to an offence for increasing rent

arbitrarily.”4

The lessee's implied duties are:
{i) Covenant to pay rent as consideration for
the grant, Rent is the crux of every lease
transaction. It is the payment of rent that gives
the lease a colour of commercial transaction on
the part of the lessor. The courts have therefore
tried, even where uncertainty exist to make issues
concerning payment of rent certain. It is
undoubtedly true that payment of rent is a matter
of agreement between the pazties.lss The courts
have however held that where there is no agreement
as to the rent or rent free lease, the lessor may
recover from the lessee a reasonable sum as rent
for the use and occupation of the property.136
The payment of rent can be enforced by the lessor
by an action in the court for rent due; by
forfeiture of the lease, if the agreement so
provides, or by distress. Distress, is a right
by the lessor to enter upon the land and impound
any chattel found thereon. Such property may serve
as a security for the payment of the rent, until

a right of sale arises. The right of sale arises

after due notice has been given to the lessee.



The lessor cannot pursue his right for distress

and action concurrently. It is better to distrain
first and sue later for the balance.

{ii) Unless a contrary agreement is made by the
parties, there is an implied obligation on the

part of the lessee to pay the rates and taxes;‘aj
for example water rates and electricity bills. But
the lessor centinues to be liable to pay any rent

or rate accruing and arising from his own superior
grant.

(iii) There is an implied covenant not to commit
waste. Under common law a lessee is not liable for
waste; however statute has imposed the liability for
waste the lessee commits on the property, unless it
is otherwise provided by the agreement, The lessece
must maintain the property in a condition in which
he took it.iBB Waste is either voluntary consisting
of positive acts of destruction or permissive,
resulting from decay of the building.

{iv) Covenant not to assign or sublet without the
consent of the lessor first had and obtained. However,
if the tenant is a respectable and responsible person,
he can sublet or assign without the consent of the
lessor.13g Some authorities are of the view that

if the agreement of the parties are silent on it,
than the tenant can assign or sublet. That this is

not an implied obligation to the agreemenL.ldO
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Finally, it is important to observe on the
importance of a lease as a viable instrument for
the stimulation of business transaction in landed
property. In this regards the observations of
Lawson are guite intuitive. According to him,
leases:

On the one hand, divides the present income

from the land between the lessor and the lessee,
the former taking a fixed rent and the latter
the undefined residue of profit arising from

the exploitation of the land., Thus, the interest
of the lessor and the lessee are simultaneocus

in different senses, first in the ordinary way
in which all estates are simultancous, in that
they have a present capital value although they
may give successive rights to possession, but
secondly, in giving them simultaneous rights

to share in the income. This second, much more
important aspect of the lease always makes it
difficult to fit leases into the feudal system.
They were indeed, and have always been a
commercial intruder into the way of locking at
property which was essentially uncommercial and
which was primarily concerned with public duties
owed by the holder of the land. 141

3.2.5 Certain Land Transactions Under Customary Law

There are certain transactions in landed property
under customary law which are commercial in nature.
These may be regarded as tenancies under customary
law. Usually either the land or economic trees such
as cocoa, palm tree or kola nuts are the subject of
such transactions. One major characteristics of these
transaction is that they are usually for a fixed or
specific duration. This may be counted in farm seasons
or by the years. Under customary law a grant for such
limited duration are normally made for farming, fishing
or exploitation of trees on the land.l42 Another

characteristic is the consideration of the grant; and
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it is this that gives it a commercial flavour. The
consideration of the grant is an economic return from
the possession and use of the land ér éroperty by the
grantee. This may be called "rent" in the loose sense
of the word; but they may be in form of money, share
in produce and even sometimes services. These are
quite distinguishable from tributes, paid usually to
cver lords. A tribute has no economic relation to the
value of the land; it is intended to acknowledge the
grantors political authority over the land. "A

customary token for loyalty and fealty“.143

(a) The owner of economic trees such as cocoa, kola
nut trees, oil palm or other fruit bearing trees may
transfer the exploitation of the trees to another person
for a fixed period, after obtaining a loan or credit for
the transaction. This is usually in form of a pledge;
the credit or loan is given on the anti€ipated yields of
the economic trees for that period. At the end of the
period, the grantee or purchaser of yield must give up
his rights over the trees. The rule is that possession
must be handed over, and it is not relevant whether the
grantee had reaped enough profit during the period to
cover the money loaned. The grantor is not entitled to
any excess Ef the yield or profit exceeds the sum
advanced.m4 The transaction ends at the expiration of

the duration and everybody reverts to his former position.
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{b) A family or community having extra land may loan or
borrow the land to another community experiencing shortages
of land. The period for the loan is usually calculated

in farming seascns. The purrose is for the customarvy
loanee to relieve their temporarv shortaages of land, which
may be due to the practice of land beina leflt fallow.

Other reasons that mav lead to borrowing of land, includes
over population, nen-suitabilitv ef the borrowers land

for arowina specific crops and infertilitv of borrower's
1and.145 Economic considerations are usually given for

the grant, and this may be in form of money or share in

the produce. The change in socio-economic development

and the introduction of money economy, has made substantial
value to be paid in money when loan of land is made.146 At
the end of the period, the land is supposed te be handed
over to the grantors; although the grantee may seek to

have the land for another specific periecd. A renewal

may be granted depending on the needs of the grantor's

family or community.

{e) The owner of land may grant it te another person on
the understanding or agreement that the produce from the
land or profit will be shared. This is sometimes referred
to as share tenancies. This type of grants are usually
for farm-lands; however, with the growth of cash crops it
was also extended to it. The grantor will provide the
land and the crops while the grantee, the labour., At the
end of the season the produce is shared between the
parties, alternatively, they may share the after sale
profit of the produce. Share tenancies have also resulted

from pledging of land. Rowling in one of his Reportsl47
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maintains that if a land pledged is turned into a

cocoa plantation for example, except where there is no
permission to so plant the land or where the pledgor is
willing to pay compensation on redemption of the land,
the land may become irredeemable. In such situation, the
pledge may either agree to share the profit with the
pledgor or agree to pay a yearly rent; thereby converting

the transaction to a tenaucy.lqa

(d) The owner of land may obtain services in form of
labour for his own farm land, by giving a portion of land
to another person who will provide the services. The
latter person may not have land to farm, but may obtain

one by agreeing to work on the owner's farm land along-side
his own. The eventual result of such services are the
profits from the farm land in form of produce. This is
called a service tenancy, it is also an aspect of share
tenancy. Tenancies of this nature are abound in Yoruba

land, Ibo land and some part of Nupe land.149

(e) The introduction of money econemy has led to the
predominance of a transaction which allows the exchange
of money for the use and exploitation of land. This may
be given to a single person for a specific period. But
the parties may also agree that at the end of such period,
the grantor will continue the grant unless he wants to

use the land. The money is the rent for the use of the
land, and the period may be computed with regards to farm
seasons or Crop seasons. It is certainly not month to

: T
month. In BASHUA v ODUNSIlJOCarey, J. observed that:




"I have never leard of a native customary tenancy by

the month at a monthly rent”. The reason for this statoe
of fact is that customary law only recognises the grant

of land for speocific purposes. The grant or allocation

of land is usually based on the use of it. For snch short
periods, the grants are usally agricultural. This will

require the use of the land on the basis of farming scanons.

Finally. it may be observed that some aubhorilties
have maintained that the idea of lease anplies Lo

.
customarv law. In EJEANALONYE v oﬂnnqgkul’éhu Supreme

court held that customary law recognises the lease of
land. The court drew a distinction between a "cuslLomary
lease" and a "customary tenancy". That a customary Lenant
pays tribute and the "customary lessee" pays rent as

. : 152 ) ;
consideration of his grant., It is submitlied that Ihis
distinction does not apply to customary law. What may be
ascribe as customary tenancy is strictly not a tenancy in
nature. It is a grant of land which is perpetual and
heritable in practice. It gees on and on as long as the
grantee does not challenge the grantor's title or guilty

: 153 " .
of any form of misbehaviour. Strictly speaking the jdea
of lease is unknown to customary law, as a commercia)
154

transaction. The cause of the above usage may not bo
unconnected with the growth and association of cuslomary
and English laws. There appears to be an unconkbtrol laocd

use of English terminolegies on Jland transactions under

customary law having related traits.
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C HA PTER F O UR

4.0 RULES OF ALIENATION AND ITS EFFECTS ON
BUSINESS TRANSACTIONS

4.1 I ntroduct ion

The preceding chapter dealt with the modes of
alienation of landed properties. Each modes, as we
have seen, has its own perculiar formalities before it
can be created. There are however, some rules which
forms the fundamental basis of the transfer of any landed
property. These rules are not just formalities, they
ferm the foundation upon which the validity of any
property transaction is based. These are rules of
alienation of properties. They are basically under
customary and statutory property laws. It is important
to note that there may be some other rules that may also
affect the transfer of property. These are contractual
rules. They arise mainly as agreement between parties

and are alterable within that level.

This chapter fundamentally deals with the effect
the rules of alienation has on business transactions.
Business transactions in property is to a large extent
based on the concept of alienatioen. This is the ability
of holders of land to transfer their property to
stimulate capital growth. The value of landed property
today, does not lie solely in the physical use that can
be made of it. Land utility lies more in its quality as
a marketable commodity. Land is endowed with an
imperishable exchange value through which it is used to

secure credits in form of developmental loans., Alienation
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specifically serves this purpose of making land
available for credit flow. It is from this angle
that one can appreciate the role that the rules
governing alienation play. Within the realm of
e?onomic and commercial activities, the rules
create the needed framework of the use of landed
property as a vehicle of business transactions.
Whenever the rules are unrealistically rigid and
cumbersome, there is bound to be a clog in the

wheels of business Lransactions.

- S Rules of Customary Property Law

Under customary property law, the units of
landholding was mainly the community and the family.
There are well fashioned rules for the alienation of

properties belonging to either the community or family.

4.2.1 Rules for Alienation of Communal Property

It is pertinent te note from the outset, that in
NMigeria, there has been a drastic reduction of landed
properties under the control of communities., This was
due largely to the change in the sccio~economic
conditions in Nigeria whiech resulted largely in the
individualisation of communal lands. Most tracts of
communal lands are now owned by either families or
individuals. This fact none-the-less, certain lands
are still within the control of communities. This is

especially true in the yural areas.
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Under customary property law, the title of
property owned by a group eor unit such as the community
or village is vested not in anyone member but in the
whole group ox unitz It is on this basis that some
writers have contended that the fundamental rule of the
transfer of any communal property requires the consent
of the community. According to Bentsi-Enshill, title
of such communally owned properties can only be
alienated by a decision taken by the whole group?

Chief Williams also maintains this position, although
he concludes that the sco called “consent of the
community" to the disposition of communal property is
becoming more and more artificial? It is however
contended that, although title is vested on the group,
the decision to alienate is hardly a group decision

involving the whole community.

The community or village as an entity has its
representatives. This may be the traditional chief or
ruler of the community such as the Oba, 0Obi, Emir or
Oeoni. Sometimes, it could also be in the form of a
council, comprising the elders of the community. It
is the representatives who exercise rights and act on
behalf of the group. It may be asked what is the
rational behind this rule of alienation. The answer
cannot be far fetched, the chief or elders, represents
the physical and spiritual embodiment of the corporate
life of the community. 'They are regarded as the
custodian of the community's culture and heritage. They

act as a link between the people and their ancestors.
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This fact therefore explains why the chief for
example is saddled with the management of the
community's affairs and activities, including their

most cherished asset like land.

The alienation of communal property by the chief
and his council is one of the safest transaction in
communal property. Usually the purchaser does not
find difficulty in identifying the traditional
authority of the community. In almost all states in
Nigeria, the names of traditional ruler and community
chiefs are in the official gazettes. More importantly,
the chief, within the community is the most visible
personality. The most casual enquiry by any purchaser
or his legal practitioner will definitely reveal the
chief. The major advantage this rule confers on
purchasers and intending alienees is the security of
title it guarantees. The security is borne out of
the fact that the decision of the chief and his council
are hardly questioned. Their actions are made on behalf
of the entire community whom they represent. Their
actions and decisions concerning the community affairs
are binding on all members. A purxchaser therefore
becomes assured thathis title is valid and free from
uncertainties. Invariably, this serves as a stimulus

to land transfers involving communal property.

In some parts of Nigeria, transactions involving
the alienation of communal property have been removed

from the traditional chiefs of the community. This is
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by virtue of the Communal Land Rights (vesting in
Trustees) law4 applicable in the former Western and
Mid-Western States. This law made provisions for
the appointment of a body of persons who will be
trustees of the rights of the community. The
trustees are empowered to enter into transactions to
dispose communal rights in property., 'The names of
the persons who are to act as trustees for a
particular community are listed in the trust

instrument and pubilished in the official gazette.

The rational for this law in communities
having their own traditional rulers could not be
easily ascertained. If it was intended to reduce
the powers of the community's chief in the
disposition of communal property, then the law was
a failure. To the contrary however, the law appears
to have strenghtened their position. 1t gave them
a kind of statutory power to deal with the properties.
This is so because investigations in the old Bendel
Stat25 {now Edo and Delta states) showed that the
body of the trustee included the traditional rulers
of the communities. When this was not so, the
trustees were persons nominated by the chief or ruler
of the community. Thus, the law merely restated the
positicn existing in the native law and custom of the
people, The law was however a welcomed development
in landed property transactions of communities without
a single traditional chief. In this regard, the

application of the law makes it easier to identify
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persons legally entitled to have dealings in communal
properties. This reduced the incidents of fraud

and enhanced land transactions. It is suggested that
a law of this kind be introduced in other communities

in Nigeria having this perculiar problem.

Again, the rule of customary alienation requires
the consultation of the family or member in occupation
of communal land, before such land could be wvalidly
alienated. Commercially this rule can only be justified
if the family or member is putting the land into useful
purposes, This may be farming or building. Such
distinction is necessary because a person can claim to

be occupying a bush or a forest. In ADEWOYIN v ADEYEYE6

the Ooni of Ife had granted a portion of communal land
under the occupation of the plaintiff family. The
family had hunting rights over the forest land. The
transfer was done without consulting the family, which
how brought this action to recover the land. 1t was
held and affirmed by the Supreme Court, that the grant
by the QOoni without consulting the family in occupation
was voidable. According to the Supreme Court, it made
no difference that the land in question was a bush or
forest. The court further relied on the grounds of
Natural Justice, that the family should at least be
informed of the Ooni's intending action so that they

can prepare to move out of the property.

When the land is specifically used by the member
or family in occupation, there is a greater imperative

for consultation and even consent. In this instance;
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the member's interest are specifically affected. When
allotment of communal land have been made to members
or families, their interest becomes greatery over and
above that of other members of the community. The
legal significance of this rule is that it affords

the members or family in occupation of communal lands,
protection of their rights. This is the right to a
pertion of communal land for the member's use and
sustenance. Under native law and custem, this is a
fundamental right. Any infringement of this right is
protected by law. This may be against other members
of the community or the community itself. A member is
entitled to an injunction or claim for trespass if
there is any threat or interference with his portion
cf communal land.7 It will serve little purpose for
the right to an allottment to be guaranteed when there

is no protection for such rights.

Finally, a member has a right to alienate his
portion of communal land. The plentitude of a member's
right over communal land certainly makes him the owner
of his portion. Although, it is often said that
allodial title to communal land remains with the
community, yet a member's interest over his portion is
of such an amptitude that it is scarely distinquishable
Erom the allodial title.B A member has a right to use
and enjoy the land in perpetuity. To hold and pass
same to his offspring. During the term of his
occupancy he may alienate the land by pledge, loan and

9
even sale. To this extent therefore, the right of the
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community in the land under occupation becomes

: 10 . x
displaced or postponed, The member in occupation
is no doubt the owner of the land. He has unrestricted

right to transact business with his portion.

Despite the member's right over his portion, it
is a fundamental rule under customary property law
that all alienation to strangers in the community
shall receive the consent of the chief or traditional
authority of the community. Before the present
application of this rule is examined, we shall look at
the customary significance of the rule, Within a
communal setting, the people share the unigue bond of
living together. This was not solely as a result of
the protection from external attack it provides. There
are also some form of social security and the need to
guide the communal norms and ethics, It is therefore
unacceptable for a single member to admit a stranger
to live within the community without the consent of
the community. This is more so when the most valued
asset of the community is invelved. The decision to
allow a stranger to live in the community and share in
the exploitation of land, shall be by the approval of
the community. The chiefs in this regard places
important roles since they are the custodians of
communal values and protectors of the communal

properties,

The above rule has been greatly affected by the

change in socio-political and economic conditions. The
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introduction of modern government has stimulated an
increased mobility of people from community to
community. Many communities have become large
commercial and administrative centres. fThis had
necessiated the influx of strangers who settle in
these communities inter marry and even acquire
properties. The general prevailing conditions created
a move from collectivism to individualism. People
preferred owning their own property, consequently,
there was a change in the tenurial system which tended
towards individual holding. Members in occupatbtion of
communal land sought to remove their holdings from
customary restrictions. This was done for example by
converting their holding to government grants or
acquiring document which confers interest existing in
English law. The rule which requires consent before
member's alienate their landed properties to strangers
became lax. The increased commercial and administrative
activities in the communities, made people living in
the communities acquire properties from members without
even the chief knowledge, nor do members bother to
seek the consent of the chief. But the same cannot be
sald of some rural communities where the people still
lived closely together and the chief still had
considerable control. Strangers living in their

midst are easily identified.
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4.2.2 Rules for Alienation of Family Property

The institution of family property is the largest
form of land holding in Nigeria, It is an aspect of
group ownership. Ownership of the property is vested
on the family as a group or unit. Dealings in family
properties must be or involve the family as a unit. HNo
member has a right to deal with family properties as
if it were his own property without the consent of the

family.ll

The issue of alienation of family property is of
fundamental importance in the managewent of family
property. This is because as a concept it is capable
of depriving family members from their right to the
use and enjoyment of their property. Alienation may
destroy the rights of the family in the property. This
may be as in the sale of the property. It may confer
powers which can ultimately destroy their rights. This
may be in the form of mortgaging the land. Finally
alienation can temporarily suspend the right of the
family over its property. Examples can be by pledging
or creating leases or tenancies on the land.lz It is
not suprising therefore that members of the family have
a real interest in decisions to alienate family properties.
This interest is protected by the right of members to
take part in the management of the family property. With
regards to alienation, the right is exercised by
consenting or being consulted in decisions to alienate

family property.
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Consulting or obtaining the consent of members
in a small family, is not difficult. It is easy for
al)l members to take part in the decision concerning
the alienation of family property. But the same cannot
be said of large families. Such families may have
various branches and hundreds of members, 1In such
situations, all members may not directly take part in
decision affecting family property. Members of the
various branches would act through the head of their
constituent branches of the family. These heads are
the principal members of the family. Direct participa-
tion lies on the Head and principal members of the
family. They are te act together aftex consultation
and concurrxence. As a rule therefore, the iHead of the
family shall obtain the consent of all principal members

of the family for the alienation of family pra:umrty.i3

The significance of this rule is shown from the
fact that it serves as a protection to the interest of
the different branches no matter how small. The
principal members who represent the constituent branches
of the family, are to protect the interest and present
the views of the members of their branches. The
principal members are supposed to consult with the
members of their branches, and in a meeting with the
Head they are to propagate the views of their branch.
Thus while every member may not take direct part in the
decision to alienate, they have representatives who are
consulted, and consent before any valid alienation. 1In

any case, it was not intended by the rule of customary
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law that every member shall consent to the
alienation of family property. Such a rule will

. ) 1
net only be impracticable, but impossible to comply.

15,
In the celebrated case of LEWIS v BANKOLE il was

held inter alia, that grand children have no right
of consultation as long as their interest is

represented by their fathers or mothers,

Despite the importance of the rule above, it
has had suffocating effect on various transactions
involving family property. In the first place, more
often than not, the purchaserxr or alienee and his
legal practitioner come from outside the place where
the family resides. They may not know the number of
branches the family has got, so as to determine the
number of principal members whose consent is required.
Normally, they are not in a position to verify the

claim by the Head or other members of the family
that all the necessary consent has been obtained.IG
The problem could have been avoided if there was a
registry which had the names of the head and principal
members. But this is very mucj lacking. The result
is that the purchaser become very susceptible to
fraud or misrepresentation from the members of the
family especially the head, Even in situations where
the members whose consent is required is known, the
purchaser has to contend with the problem of tracing
the principal members. Coker had maintained that
it is a rare phenomenom for persons who are

indispensible to the management of family affairs to
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have a long protracted absence from the arena of
family matters. Accordingly he said "all entitled

to join in the conveyance and transfer of family
property would be readily available and capable of
ascertainment by a reasonable purchaser or his legal
adviser?l?with due respect, this may likely be the
position in early times when members of the family
still lived together in subsistence level. The change
in socio=-political and economic conditions in Nigeria
has encouraged a high migration rate. The result is
that many people have moved from place to place. Thus
the purchaser or his legal practitioner has to be
travelling from Port-Harcourt to Kano, Lagos to Sokoto,
all in search of principal members. Indeed, bthese
difficulties above concerning compliance of the family
rule of alienation, have been described as being

beyond the resources of a careful inquirer.l

Greater difficulties will arise where the family
has various branches. 1In some cases, the branches
may lay absolute claim over the entire family property
or a portion of it, to the exclusion of other branches.
The branches will then sell to different persons
claiming absclute ownership. The transfer is done
without consulting, much less obtaining the consent of
the other family branches., In such situation, the
purchasers only get law suits in exchange for their

money.
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In COKER v ANIM&SHAHUN,Ighe dispute involved

two purchasers of land belonging to the Eyisha family
in Lages. The family consist of two main branches.
The Head of one of the branches without consulting the
other purported to sell the property to the defendant.
Twelve years later, the head of the other branch with
the principal members also sold the same property Lo
the plaintiff. The family Head of the branch involved
in the first sale was consulted, but he refused to
take part in the sale. In this case, as in many others
it is the purchasers who had to expend their time and
money in the eventual litigation. The case was fought
to the Federal Supreme Court, where both titles were
held defective. The first purchaser had a void title,

the second, a voidable one.

It is this type of unfortunate situation that
has led to the lack of security of tenure in the
purchase of family property. For however careful a
prospective purchaser or lessee of family land may be,
he could never be certain as to his holding. Any
principal member of the family could succeed in
obtaining a rescission of the contract, on grounds
that he has not been consulted. This could be after
the purchasers or lessee had made considerable

20

expenditure on the land. A committee on Registration

of Titles to Land, once state the problem as thus:
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A man who wishes to purchase or lease land
cannot find out who are the right people to
convey it to him, many men buy their land
twice from rival claimants or from two sections
of a family. Having acquired the land a man
is reluctant to develop it, being unsure of his
right to it. When he does take the plunge and
builds an imppsing house or plant permanent
crops he finds that his lack of secured title
prevents him from mortgaging it to raise credit
for expansion of his business. 21
There is no where that security of tenure is needed
more than in business transactions involving landed
property. The above situation, therefore could hardly
be said to be of any positive encouragement to business

transactions in land.

If tracing and identification of the members
whose consent are required is a difficult process,
minor disagreement within the family is equally
suffocating. The withholding of consent by a single
principal member has the tendency of frustrating the
mobility of landed property. Such refusal of consent
may arise from disagreement ranging from the portion
of land to be sold to the price of the property. The
above situation is well illustrated by facts of

ESAN v FARO?zwherc there was a properly convened family

meeting attended by all the members. It was unanimously
decided that the family should raise money by the sale
of some of its properties. 1In a second meeting to
finalise the transfer, disagreement arose. A minority
of the members opposed the sale of a particular property.
Although the other members of the family still went on
with the sale, it was held voidable at the instance of

the non-consenting members.
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Situations such as these stated above, could
hardly be suited for a healthy business development in
landed property. One may quickly recount the observa-
tions of Park, concerning this aspect of family property.
He maintains that, the alienation of family property is:

a difficult, hazardous, and often expensive

process - first to discover the person whose

consent is required and then to obtain the

consent of them all. Failure to get the

agreement of one person may be disastrous, and

the danger is enhanced by the fact that lapse

of time without acquiescence is no bar to the

assertion of a right under customary law. The

result of this and other circumstances is that

the urban area of Nigeria are conveyancers

nightmare. 23

Equally more frustrating is the rule that no
alienation can be cffected except the head of the
family consents to it. This means in effect that if
all the members of the family or all branches are
desirous of selling the property; the head can refuse
his consent. ©No title can then be passed, not even a
voidable title. The Federal Supreme Court in EKPENDU v
ERIKAzdheld that a transfer by all the principal members
of family property without the consent of the head of

the family was void abinitio. More recently in

AJAMOGUN v OSHUNRlnnazsa purported alienation was made

by family members who are the 'principal and accredited'
representatives of the family. In an action to set
aside the alienation it was held that the mere fact that
the vendors are accredited representatives of the family
as representing the various sections of the family, will
not vest them the authority to supplant the Head of the

family or undermine his authority. The disposition was
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thus treated as void. It may be conceded, that in
certain circumstances, the principal members can effect
alienation. For example where the head had waived his
rights,26 or where the court could imply an agency from
the conduct of the head.27 But all these involve the
active participation of the head; otherwise no alienation
can be made. It is a known fact that the head of the
family cannot be compelled to consent to the alienation
of family pxoPerty.za This creates a situation where the
family would have no remedy if the head unreasonably

refuses to consent to the alienation of family property.

The above position is very unsatisfactory. There
seems to be no justification for the whole family to be
held to ransome by the refusal of the head to consent
to any alienation of property. The position will be
different, if it was a fundamental feature of customary
law that the head and principal members of the family
shall be elected by members of the family. The family
also, should be able to remove the head or the principal
members, whenever they lack the confidence of the family
members. Unpopular heads and principal members will
then risk removal, if their decision runs contrary to
the wishes of the entire members of the family. The
rights of the family members above, should be capable
of being enforced by the court. No doubt the adoption
of the above procedures would promote responsibility of
family leaders and enhance better management of family

resources.
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It is important to note that in our present
economic development, property management has assumed
a greater dimension., Furthermore, within the
requirement of modern business transactions, it cannot
be seriously contended that it is the elders of the
family who are more informed about business and economic
decisions: At our level of economic development old
age cannot be synonymous with business acumen. It is
therefore imperative that the family members should be
free to elect members who are capable and competent in
taking business decision, While it is conceded that the
older members should be family head, for purposes of
socio-cultural matters; principal members may not
strictly be such because of age. The family members
should then have the right of electing representatives
who will contribute sound economic imputs while taking
decisions with the family head. The process of electing
family representatives is not strange in Nigeria. 1t
is alyeady practiced under some customs especially in

Cross River statczgand some part of Yoruba land.30

Another major obstacle of family rules of
alienation on business transaction, is as it affects
a member's right over his allottment. As previously
highlighted, a member has a right to a portion of family
land. This he can use for building and farming purposes.
A member can continue to use the land for as long as he
wants, provided the family's interest is not jeopadised,
He has a right to effect improvement on the land, and

such improvement becomes his personal property. However
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as a rule, a member cannot effect any alienation of
his occupied portion, except he obtains the consent
of the head and principal members of the family. Any
attempted alienation of such land by the member in

occupation is veid and of no effect.31

In BAMGBOSE v SR0K032the plaintiff/appellant

traced his title to a member of the land owning family.
The member had been allotted the portion of family
land and had been in occupation for a long time. The
member had transfered the land to the plaintiff who
sought a declaration of title as against the family.
The action was dismissed in the High Court, The appeals
to the court of appeal and the Supreme court were
unanimously dismissed. According to the Supreme Court,
no matter how long a member has been on the land, an
allottment never vest ownership in the member,
Consequently the purported transfer was held void
under the principle of nemo dat gquod non habet.
Similarly in FALAJU v AMOSU, > obaseki, J.5.C.
observed as follows:

It is well stated rule .... that a member of the

family is incompetent to transfer family title

in land te a purchaser without the consent of

the head and principal members .... an ordinary

member has no power without the consent of the

head and principal members of the family to

sell even as family property, such a sale is

void. 34

Most unfortunately, the same rule is applicable

to improvement made by a membex. Any improvement is

the absolute property of the member even if it is



= 151 -

on family land.35 As his personal property, the

member can effect alienation of it if he so wishes.

But the member does not have a right to alienate his
portion of family land on which the improvement stands,

except with the consent of the family. In OMOLOWUN v

OLOKUDEBGa member had sold his hcouse built on family
land to the defendant. The family sued to recover the
land. It was held that a purchaser of a member's
improvement could not as against the family assert a
right to use and occupy the house which was on family
land. The purchaser could only acquire the right to

demolish the house and remove the materials.

One may ask the question, of what importance is
this rule in our march towards economic development.
Indeed no purpose will be served to restrict a member
from using his portion of family land to raise capital,
or acquire income by alienation., The rule which requires
members to obtain consent is certainly a drag on the
effort of business minded members. In most cases when
consent is refused, the decision is not based on sound
economic or business judgement. They are usually based
on irrelevant consideration arising from family feud
and rivalry. The most unfortunate aspect is that the
family itself, cannot use the land which a member
occupies as his portion, without the consent of the
member.37 A stalemate then arises, neither the member
or the family could use the land. The result is that

marketable land lie unproductive because of rules based
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on out-dated collectivism. It seems rather unfortunate
that the rules which affects member's right in family
property have remained stagnant. They have refused to
show any flexibility to meet the needs of modern

socio-economic developments.

The most severe hindrance on member's use of
his interest in family land, is his inability to obtain
credit or capital facilities, This is due largely to
the fact that a member has no distinct alienable
interest in family property. As such, when a member's
allottment is used as security for any capital or loan,
it cannot be subject to attachment by the creditor.
Member's interest in family property became largely
recognised as an insecured title. According to the

Report on Registration of Titles to Land.38

A creditor is confronted with the orduous task

of making sure that the security offered for his

loan is not a member's interest in family property,

because if the debtor defaults the creditor may
eventually discover that he cannot attach the
security given for the loan, which is an interest
in family property.

It is a known fact that financial and credit
institutions such as Banks often find it difficult to
invest in landed property. This is because investment
in real property demands huge capital outlay, long
maturity period and some risk. Real property investment
could therefore, hardly compete with other commercial
transaction with quick economic returns. It is not

suprising that any real property investment that is

likely to increasec the already involved difficulty
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must definitely be discarded. The position of
member's interest in family land and the rules
associated with it, unfortunately move towards this
direction. Consequently,; "creditors are extremely
reluctant to advance money to build on what seems
likely to be a family land as security"?g The effect
of the above position is choking. It exerts an
unparalled negative effect on business transactions.
A genuine businessman of a family is denied the
advantage of using his portion of family property
from acqguiring credict. Land in this condition, loses
its value as an "imperishable exchange commodity". 1t
can therefore hardly be denied, that these rules are
diametrically opposed to the marketability of landed

property.

It is the above prevailing circumstances that
has informed those who have been calling for a
redefinition of member's right in the use of his
portion of family land. The redefined right over
family property, shculd be over and above the .mere
exclusive usufructuary right previously enjoyed by
members. ©Such redefined rights should considerably
enhance the individual member's initiative in business
transactions. It should afford him the institutional
basis of a wider contractual capacity. This would
largely take the form of granting the member certain
competence in dealing with his porticon without
prejudicing the ultimate corporate interest of the

family.qo
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"he redefinition of the member's right requires
that the family acknowledges that the member has a
distinct right to the usec of his portion of family land.
The recognition of a member's distinct xight should
give him a somewhat distinct interest over his portion
of family land. The interest should be capable of kheing
alienated, there by conferring greater freedom on the
member in his dealings with third parties. No doubt such
an interest will grant a member access to credit faéi]ities
while it alsc serve as a guarantee to fimancial institution
to recoup their loans in case of default. Within the
framework of modern agricultural and commercial development
the need to have an interest that allows one access to

loans and credit cannot be over emphasised.

The rules of alienation of family landed properties
are no deoubt unsuited for business transactions. As
earlier noted, they are diametrically opposed to the
marketability of land, fThe family rules of alienation
"are based on the concept of preservation of family
ownership. This obstruct the development of land
resources. Tt is also contrary to the principles of
free market which is the cardinal focus of the Government
economic peolicy. According to Simpson:

If good development is to be assured, it must be
possible for rights in land to be adjusted or
transfered cheaply, quickly and with c¢extainty, and
agtcording to the econcomist, fresdom and easy of
transfer are absolutely wvital te premoting the best
use of land, English history supports the economic
theoxry, for it has been found that development is

inhibited by practices which restricts the power of
transfer. 4l
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Equally, Jegede maintains that any system of land
holding which imposes severe and unnecessary restrictions
on alienation of property constitute a sexrious cobstacle

42
to the country's economic development.

4.2.3 Justification of Family Rules of Alienation

The rules of alienation of family property, have
no doubt been subject to severe criticism; but they do
not exist in vacwo. They exist by virtue of the social

institution called "family". In ADEDUBU v MAKANJUOLA4}

Kingdom C.J. observed that "the native law and custom
throughout West Africa in regards to the alienation of
family land quite naturally has as its basis the interest
of the family and not the interest of strangers who may
wish to acquire family land“.44 It follows therefore
that any decision on the viability of the rules of
alienation can only be justified, after one has examined
the social and economic relevance of the institution of

family ownership in Nigeria.

The institution of family ownership is the most
prevalent form of land holding in Nigeria. In the
begining of this century, Speed, C.J. observed in

4
LEWIS v BANKOLE Sthat family land holding was a dying

institution. According to him, the death started ever
since Nigerians entered into commerce with European
nations.46 This view was due to a complete misunder-
standing of the Nigerian social structure. It is based

on the inaccurate assessment of the value implicit in
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the family system of holding. It is not suprising
therefore, that after a lapse of many years, Tew, J.
said in his Report on Title to land in Lagosd7that

I do not believe that even in Lagos today family

ownership can be said to be a dying institution

.+.. I am convinced that the idea of family

ownership is so deeply engrained in the minds of

the native community of Lagos, and particularly

of a large proportion of that community.

The reason for this state of affqir is obvious.
The nature of the Nigerian society is such that the
kinship and lineage structure is very strong. The
single most cohesive unit is the family. The bond over
members is such that no matter what happens, the family
remains the last constituency to the individual. The
family system of ownership therefore serves as a kind of
social security to the members, also a kind of insurance
that members turn to at all times. The bond over
individual members is so strong that when the change in
socio-economic conditions made individual holding popular
individualisation was merely, in most cases a transislional
stage to the establishment of family ownership. The above
situation of family hold on property is actively strengh-
tened by the system ¢f inheritance. When an individual
dies intestate, his properties, in some customs becomes
inherited by his family. In some other customs, it may
devolve amongst his children as family property. Even in
urban centres when the idea of English will is practiced,
the position has remained largely the same. The machinery
of English will has become an object for the perpetuation

of family holdinq.48
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The enactment of the Land Use Act, 1978, created

an erroneous thought that the institution of family
holding has been abolished.49 But contrary to this view
the Act has preserved the institution. Section 50 defines
a customary right of occupancy to include "a right of a
person or community lawfully using or occupying land in
accordance with customary law". 'This definition it is
submitted covers family land holding. Section 24 actually
goes further to strenghten the above position. The
section deals with the inheritance of an occupier's

right upon his death. It provides that unless a non-
customary law or other customary law applies; devolution
in the case of a customary right of occupancy shall be
regulated by the customary law where the land is situated.
That of a statutory right of occupancy is regulated by

the customary law of the deceased occupier at the time

of his death., In all these system of customary law,
inheritance by the children of the property or by the

larger family are very prominent.

The net effect of the above is that family system
of land holding is a permanent feature in both urban and
rural communities in Nigeria. The system is indispensible
to the social organisational structure of Nigeria
societies. It is this fact, that was considered by
the drafters of the National Housing Policy when the idea
of group ownership was seen as a solution to Nigerian
housing problems. Under the National Housing Policy, 1991
the idea of co-operative Housing and Group Unitisation of

property was accepted. Families and other organisation
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can therefore form housing cc-operative-societies. 1In
these circumstances the desirability to preserve the

family instituticon cannot be over emphasized. One cannot
therefore say that because the rules of alienation implicit
in the family system are unsuited for business transactions
and economic development, family system of ownership should
be abolished. Any such attempt would almost destroy the
social fabric of the Nigerian society. It could throw it
into a far more greater social and economic problems than
we could hope to solve. We are then faced with a dilemma
of having undesirable rules of alienation within a
desirable system of ownership. The solution to this
dilemma, lies in a form of balancing act. The strategy

is to pursue a flexible policy regarding the alienation

of family land.

It has been argued that an unrestricted policy of
alienation will make family members landless and deprive
their progeny of land. But, it must be noted that the
continued preservation of land rights by families could
only be justified in modern times if such families are
prepared to use the land to its utmost utility. This
does not mean only physical use but making the land a
marketable commodity to acquire the much needed develop-
ment loans. A flexible policy on alienation should allow
members of the family distinct interest in their portion
of family land. Such distinct interest over family
property should exist within the jeint holding by the
family. It should also guarantee members access to

loans and credit to stimulate business development.



More importantly, for the purpose of business
efficacy and security of transactions creditors and
purchasers of family or member's interest should be
reasonably assured of secured titles. The idea of
making creditors and purchasers suffer for the actions
of members of the family is unhealthy for business
transactions and development. Families should recognise
the power of their members to alienate cccupied portions.
The family should also honour agreements made by the
members concerning the alienation. This will no doubt
give a positive effect to transactions involving family
property. For purposes of preserving family ownership,
it is necessary to insist that creditors should give
the members of the family priority, when attempts are
made to recover their money and interest. This will
ensure that opportunity is given to the family to
recover their property, and when they cannot, the
public be invited. The family should learn to settle
within itself, and recover its losses from errant
members, This will make family member's more vigilant
of their rights rather than remaining idle, and
mislead the purchaser into believing he has a valid

.
title.> 2

4.3 Statutory Rules of Alienation

The most important statute affecting landed

property in Nigeria, is the Land Use Act, 1978 (herecafter

referred to as the Act). The Act created two major

interest in land. These are the statutory right of
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occupancy granted by the Governor of a state and the
customary right of occupancy granted by a Local Government

51
in respect of land not in urban area.

The Act has guaranteed the transfer of interest
in land subject however, to the consent of the granting
authority. Section 22 of the Act, provides for the
alienation of a statutory right of occupancy. The
section provides in part:

It shall not be lawful for the holder of a

statutory right of occupancy granted by the

Governor to alienate his right of occupancy

or any part thereof by assignment, mortgage,

transfer of possession, sub lease or otherwise

whatsoever without the consent of the Governor
first had and obtained.
Section 21 provides a similar provision in respect of
customary right of occupancy, granted by the Local
Government. However, when the alienation of the
customary right of occupancy, is to be carried out

by an order of court, section 21(a) insist that it is

the consent of the Governor that is required.

There are some other specific sections which deal
with the fact that consent must be had before any valid
alienation can be made. For example, section 15(b)
provides that a holder may subject to the prior consent
of the Governor alienate any improvement on the land
which have been effected pursuant to the terms and
conditions of the grant. By virtue of section 23 a
sublessee can only further alienate after obtaining not
only the consent of the Governor but also the consent

of the holder of the statutory right of occupancy.
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Furthermore, the transitional provisions of sections 34
and 36, alsoc provides for restriction on alienation of
rights of occupancy deemed granted on undeveloped lands
and land being used for agricultural puréoses. Sub-
sections bH{a) and ©(a) of section 34 deals with Ethe
deemed right of occupancy on undeveloped land, scecction
34(7) therefore provides that no land which sub-sections
5¢({a) and 6(a) applies hecld by any person shall be sub-
divided or transfered without the prior consent of the
Governor in writing. Finally, section 36(4) absolutcely
prohibited the transfer or sub-division of agricultural

lands.

The broad and unrestricted application of Lhe
consent provisions, appears to inform us of its cnormous
importance in the control and management of land under
the Act. This is emphasised by section 26 which rendexs
any transaction that purports to vest any interest over
land, without the requisite consent null and void. In
some other instances such transaction are illegal and
renders paxties to it liable to punishment.52 It is for
this importance, one would have expected the Governors
to take adequate steps to facilitate the application for
consent. On the conﬁrary, applications for consent to
alienate land are characterised with long delays. Delays
which results from cumbecrsome administrative procedures,
intricate official‘routines and laxity on the part of
public officials charged to process the applications.

Public officials see this as yet another avenuc Lo take

bribes and engage in other corrupt practices, otherwise
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the applicant's file will not move. In most cases
applications remain in the Governor's offices for months

and even years unattended.

One may quickly recount the direct preocedure
involved in obtaining consent, for example in Lagos
state which has the highest volume of property transaction
in Nigeria. An application for consent is accompanied by
a copy of the agreement, receipt of the payment of consent
fee, tax clerance certificate of the holder and receipt
of payment of tenement rates or development levy. The
application is made to the state Ministry of Lands and
Survey,; which ensures that the relevant document have been
attached to the application. The application then moves
to the Attorney General's office for what is termed
investigation and endorsement. The applicant's file is
then sent to the Governor's office, from where it is sent
back to the state Ministry of Finance. The Ministry of
Finance is to ensure that the tax clerance certificate is
genuine, up to date and that the correct assessment has
been paid. If along the line, there is no problem with
the application, the file is sent finally to the Governor's
office for consent.53 The movement of the application,
no decubt shows that it involves a cumbersome procedure.
Usually, in order to have best result, one will have to
follow the file from table to table, otherwise the Ffile

may never come out or even get lost.

These antecedent problems has made the procedure for

procuring consent for alienation a difficult and expensive
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exercise. Consequently, obtaining consent has become

a clog in the wheel of business and commercial transac-
tions in landed property. The seriousness of this situa-
tion is appreciated with some specific examples. A land
owner in serious need of capital to develop his business
intends to use his property as a security for a loan.

He would have to contend with the long delays associated
with consent before the deal with the bank or financial
house could come through. The danger becomes real when
the capital is needed for urgent business purposes. Also
a person who intends to lease a building on a land, and
in desperate need of accommodation will have to wait
until «consent is granted for the agreement with the

land holder. Otherwise, any transaction with the holder
will be null and void. The effect of these difficulties

on transaction can indeed be described as suffocating.

Another factor which have added to the above
problem, is the centralisation of the power to grant
consent in urban areas. Under the Act, the right to
consent to alienation of a statutory right of occupancy
is with the Governor. Where there are several urban
areas, all applications are channelled to the office
of the Governor. He alone can grant the consent, unless,
he delegates this power in accordance with section 45(1)
of the Act. The volumes of applications will definitely
increase where the state has large commercial and business
centres. With the enormous duties of the Governors in
the management of the states, there is bound to be an

intolerable delay in processing of applications and
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eventual granting of consent to alienate. The already
bad situation is compounded in some states which have
removed local Government from the scheme of land
administration. For example in Lagos state all areas
are declared urban areas, bringing them directly under
the Governor's control. Equally in Kaduna state, all
areas 40 kilometres from each Local Government head-
gquarters has been declared urban area.s4 This simply
has made almost all areas "urban area". The overall
effect of this mode of land administration is that all
future grants and alienation will only be valid when
the Governor's consent is obtained. The Local Government
are cut out completely from this aspect of land
administration thereby over loading the Governor's desk

with applications from almost all parts of the state.SS

This unfortunate development in states like Lagos
and Kaduna, will drag the already slow machinery for
procuring consent, It will further frustrate transac-
tions involving the transfer of landed property.
Ordinarily, great concern had been expressed with the
implementation of the consent clauses; Obaseki, J.S5.C.

in SAVANNAH BANK v AJILLDS6 observed as follows:

I agreed with Chief Williams expression of

anciety over the implementation of the consent
clauses. It is bound to have a suffocating effect
on the commercial life of the land and house
owning class of society who use their properties
to raise loans and advances from the banks. I
have no doubt that it will take the whole working
hours of the state Governor to sign consent papers
(without going half way) if these clauses are to
be implemented. 57
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Karibi-Whyte, J.S.C. was equally emphatic, he maintains
that the "requirement of consent in every transaction
is a veritable clog in the progress of the commercial
life of the nation and requires urgent review".s8 One
would therefore imagine what the situation is in states

which has cut out the Local Government from the scheme

of things.

It is important to concede, that the proper
implementation of the rule of consent before alienation
would perhaps be one of the most potent of all
provisions in the Act which can enhance security of
title.59 The recorxds of all transactions concerning
the property will be properly kept. This would have
had an unparallel positive effect on business transac-
tions. There is hardly any other aspect of business
that security of title is needed more, than in property
transactions. But the consent rule has produced the
contrary. As with any law whose compliance is fraught
with difficulties, observance has been honoured more
in breaches than obedience. It is not suprising there-
fore that many holders of right of occupancy have tended
to evade the provisions of the Act before alienating
their properties. The difficulties, time and expences
involved in procurement of consent to alienate have
prevented and dissuaded holders from even applying for
consent., The result is that the operation of the rule
has become a source for the multiplicity of existing

imperfect titles.so
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It is hardly doubted that imperfect titles are
unmarketable. Purchasers and lessees with such titles,
often cannot use their holding af§i exchange commodity.

To do so would only mean to perpetuate the illegality.
They cannot use such title to raise capital needed to
set up other businesses or to build their own houses.
This is because Banks and other Building finance
institutions will always insist on legal title to land
as security for a lecan. Invariably such holdings loose
its investment value. Even where purchasers or lessees
take a plunge to develop the land, their positions are
hardly different. They are "likely to erect illegal
structure to be in a regime of unserviceable squatterdom“?1
Consequently, the operation of the rule of consent could

hardly be said to have created an environment conducive

for business transactions in land.

If the present implementation of the consent rule
is a clog to the wheels of business transaction; the
rule of absolute prohibition of alienation in section 36
is completely nugatory to the development of business
transactions in landed property. Section 36 of the Act
deals with land not in urban area as occupied by any
person immediately before the commencement of the Act.
Sub-sections (2) and (3) of section 36, deemed granted
customary right of occupancy on holders of land used

for agricultural purposes and developed land respectively.
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Section 36(5) then provides:

No such land to which this section applies shall

be sub-divided or laid out in plots and no such

land shall be transfered to any person by the

person in whom the land was vested.
The effect of the section, in the first place is to
promote the under utilisation of land resources. A
farmer who is unable to cultivate all portions of his
land, is unduly prevented from leasing the land to
another who can use it for that season. More importantly,
the rule prevents the rural pupolace access to much needed
capital to expand their business or set up small scale
industries, or even increase their agricultural out put(.;2
If the development of the rural area as proclaimed by
government is to be meaningful, then the people should be
granted access to investment funds. The prohibition of

the power to alienate developed lands, by this sub-section

could hardly fulfil this end.

The section may have been designed to protect the
rural agricultural land from the activities of urban land
racketeers. It is however, impossible to argue that
absolute prohibition will serve this purpose more, rather
than making alienation subject to consent, Nor could the
application to developed land justifiable. If the sub-
section was a delibrate policy, then it is in urgent need
of amendment to make it more amenable to business
transactions. When the Act is read as a whole, one would
conclude that the sub-section suffers a corpious omission.
It could hardly be reconciled with section 21 which makes

alienation of a customary right of occupancy subject to
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consent of the local government. In any case, judicial
decisions have consistently held, quite rightly; that

for purposes of control and management the distinction
between a "deemed grant"™ and "actual grant" is insigni-
ficant. The general control of aliepation under sections
21 and 22 applies to all rights of occupancy respectively?3

The Supreme Court in SALAMI v 0K364he1d that there is

nothing in the provisions of section 36 preventing a

holder of a customary right of occupancy from granting
tenancy and forfeiting the tenancy, provided the provisions
of the Land Use Act are strictly complied with. Also in
practice, credit lines have been given to rural farmers,
using their land improvements as cocoa or cotton farms

as securities. These are indeed healthier development

as opposed to absolute prohibition.

Within the framework of certain landed property
transactions, the operation of the consent rule is
difficult to understand. That a holder shculd apply for
consent before such transactions are valid could hardly
be justified. A holder of a right of occupancy may in
pursuance to the requirement of the certificate of
occupancy, make substantial improvements on the land.
This may be in form of buildings, for example blocks of
flat or duplexes. The holders intention may be Lo lease
out these properties which is infact, a useful economic
activity. Section 15(b) however, restricts his power of
alienation subject to governor's consent. It serves no
economic purpose for a holder of such a property to go

through the rigorious process of obtaining consent before
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he could sublease his properties. It must be emphasised
that a grant of right of occupancy for building purposes,
presupposes that if a building is erected on the land,
the holder either stays on it, or leases it out for

economic returns.

The consent rule was intended to strenghten
government control and management of land. It was also
intended, no doubt, to give government the knowledge of
the ownership structure and movement of land holdings in
the country. It is arguable, that such leasing of
building hardly affects the ownership structure, except
it is a long lease. Even if it does affect it, just as
an out right purchase will, as long it is between
Nigerians, there is little virtue in restricting unduly
a willing buyer and sellexr frowm doing business. If
government interest is on the revenue side, there are
surely better ways of collecting the money, rather than
clecgging the commercial activities of the people.
Oluyedeﬁshas however maintained that sublease for a short
term of 3 to 5 years whether written or oral are exempted
from the consent requirement. He justifies this exemption
on the fact that the policy objectives of the Act are not
in any way jeopardised - by such transactions.ﬁ6 It must
be pointed out that while this is a better approach to the
operation of the consent requirement; the Act has not in
any way or manner made this exemption, All alienations
can only be lawful subject to the consent of the granting

authorities.
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Another transaction which does not justify the
application of the consent rule is the mortgaging of
improvements, such as building and economic trees by
the holder. Under the present land tenure system,
save for few instances, such as, obtaining loan to
develop a land for farming purposes; land without
valuable improvement, is hardly an adequate security
for loans to be given by financial institutions.
Ordinarily therefore, loans are only granted on land
as security, after considerable effort has been made
to improve the value of the land by develeoping it.
This is so because, one of the aims ¢f the Act was
to remove the astronomical cost of bare land which
previously existed. Thus, bare land in case of
revocation and acquisition by government does not
attract any compensation save for the ground rent,
if any, is paid on the land by the halder.67 This in
itself is very minimal and seldomly paid, except in
highly commercialised and administrative areas.
Financial institutions will then be at less to recoup
their capital and interest, since compensation are only

paid for inexhaustable improvements on the land.

When a holder has complied with the reguirements
of his grant as to development, he should be allowed
free to raise capital by mortgaging his property, for
further business development. Most times business
exigencies would be such that the delay antecedent in
acquiring consent will certainly be retrogressive to

the business activities of the mortgagor/holder. While
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it may be conceded that in exercising his powers to
recover his loan, the mortgagee becomes saddled with
certain powers that could alter the ownership structure.
It must be emphasised that this argument does not hold
much ground, since where proper consent is granted,
government hardly take any step to regulate the powers
of the mortgagee. The mortgagee for example is still
required to sell to the highest bidder. 1In any case,
the enforcement of the mortgagee's security has its
entirely different mechanism for the protection of the

parties.

More disheartening, is the fact that the consent
provision does not confer any advantage to the parties,
save for the validity it confers on the transactions.

It does not enhance the mortgagee's position in recover-
ing his security, for example in the event of revocation.
When compensation is to be paid to the holder of a right
of cccupancy for his improvements, the law does not take
into consideration the security of the mortyagee. This

is so even if consent has been given for the mcrtgage.68

This has infact remained one of the short comings of the

Land Use Act as it affects third parties rights. Rather

than maintaining the mortgage as a security transaction,
it has exposed it as a high risk transaction at the
expense of the creditor. There is a copious and
unreasonable departure, from the provisions of the more

comprehensive Land Tenure Law, 1962, Section 34 of this

law specifically provides that a revocation does not
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affect the rights of a mortgagee. That where the
mortgagee has notice of a revocation concerning mort-
gaged property, he should give notice of his interest

to the authority within 2 months for purposes of payment
of compensation money. Under the Act, financial institu-
tions have had to insert in their mortgage deeds a
provision that entitles them teo the compensation money

69
as a form of protection, to offset the debt.

Finally the provisions concerning the non-compli-
ance with the rule of consent have become an object of
fraudulent activities. Under section 26 any transaction
or instrument, that does not comply with the rule of
consent shall be null and void. The antecedent difficul-
ties associated with obtaining consent has made many land
owners transfer their property without consent. When it
is time to perform their obligation, they now use the
issue of lack of consent to frustrate an already binding

transaction. In SAVANNAH BANK v AJILLO7°the Respondent

had mortgaged his landed property as security for credit
facilities from the Appellant Bank. The respondent could
not pay back the lecan and the Bank now took steps to
auction the property so as to recover their money.
Consequently the respondent brought this action to
restrain the Bank from auctioning the property, arguing
that the mortgage transaction between the parties to
secure the debt was null and void since the governor's
consent was not obtained. The High Court accepted this
argument, holding that "the failure to obtain the

required consent of the Military Governor under section
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22 of the Act, has rendered the deed of Mortgage
Exhibit A null and void abinitio and the mortgage
transaction illegal. Accordingly, the power of =sale
: " 71 :
under the mortgage cannot be exercised". This
decision was upheld on appeal to both the Court of

Appeal and the Supreme Court.

Some judicial decisions have however taken a

different and more pragmatic approach to the issue of

7
lack of consent. In OMO BARE v NEW NIGERIAN BANK LTD, 2

the Appellant had mortgaged his properties for an over-
draft from the Respondent Bank. He executed a deed

of charge in the Bank's favour. The appellant defaulted
in the repayment of the loan, and the Bank took steps
to recover their money by putting up the properties for
sale. The appellant brought this action to declare the
deed of mortgage invalid, and an injuncticen to restrain
the sale of the properties. The action failed in both
the High Court and Court of Appeal. On further appeal
to the Supreme Court, the issue of lack of consent of
the Governor was raised. The appellant now contended
that the whole mortgage transaction was null and void.
The Supreme Court unanimously dismissed the appeal. It
was held that the appellant cannot be heard te say that
the mortgage was invalid, when consent was the

responsibility of the appellant to obtain.

The decision of the Court of Appeal in

ADEDEJI v NATIONAL BANK OF NIGERIA LTD;3throws greates

insight in the position of the law in this area. The
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case had similar facts with the two discussed above.
The mortgagor's property was put on sale, and he contended
that the mortgage was null and void under sections 22 and
26 of the Act. It was held that the appellant mortgagor
cannot rely on his own wrongful act to allege that the
deed of mortgage was null and void. The court reascned
that if the mortgage transaction affects public interest,
the government has the statutory powers to deal with the
i 74 ;
situation. According to the court:
It cannot reasonably be supposed Lo have been
intended by those who promulgated the Land Use Act
that a holder who without obtaining consent of the
Governor; mortgages his property for a handsome
amount, and after collecting the money can say to

the Bank "the mortgage is null and void, you cannot
have my property” and get away with it. 75

Unlike OMO BARE v NEW NIGERIAN BANK LTD (Supra)

the above case was decided after SAVANNAH BANK v AJILLO

(Supra). The court of Appeal explained gquite rightly,

that in SAVANNAH BANK v AJILLO, the issue as to the

competence or otherwise of the respondent to rely upon
his own wrongful act to avoid the contract was not

76 :
canvassed. The issue before the Supreme Court in

SAVANNAH BANK v AJILLOC was "whether a person, who is

deemed to be a holder of a right of occupancy pursuant

to section 34 of the Act, requires consent of the Military
Governor before he can transfer, mortgage or otherwise
dispose of his interest in the right of occupancy". More

recently, the Supreme Court held in ATTORNEY GENERAL

v SODE7?that in land transactions, the holder of the
right of occupancy is the party to ask for consent, and

it will be unconscionable for the party, whose duty it
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is to ask for consent to turn around and contend that
noe consent was obtained in order to vitiate an other-

7
wise valid and binding agreement between the parties.

The above approach, may have been influenced by
the policy consideration of protecting the commercial
and business transactions in landed properties. The
actions of the land owners who use their properties
as securities, smack of fraud. To allow the fraud,
because of the breach of the provisions of the Act
would injure the commercial interest of the public.
Infact, it is morally despicable for a person who has
benefited from an agreement to turn around and say that
the agreement was null and void. The courts have evolve
a technique of construction which prevents a person
from benefiting from his own wrong. The effect is that
the literal meaning of an enactment is departed from
where it would result in wrongful self benefit.79 Such
approach is preferred in order not to frustrate commer-
cial and business transactions in landed properties.
Business efficacy requires that parties should not bhe
allowed to withdraw from otherwise binding transactions

on their own, especially when property has passed.

430 Justification for the Consent Rule in Land
Transactions in Nigeria

The positive stimulation of business transactions
in landed properties, is an aspect of economic develop-
ment. It is undoubted that the present implementation
of the consent provision is unsuited for business

transactions. Also the application of tpe consent rule
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~to certain transactions has been rejected by this
writer, for it serves no useful purpese. But this is
not intended to suggest that the unrestricted and
unregulated mobility of land rights is best suited for
economic development, The Anglo Saxon or commoen law
notion that the Land owner should have an unrestricted
right to the use and transfer of his propexty is no
longer ftenable. There is no where in the developing world
where an individual has an unrestricted and absolute use
of his pr0perty.80 It is now realised that within a
society, land and its resources are fixed in supply and
can easily be made retrogressive by shortsighted manage-
ment, In this regard the state must have to assume
greater responsibility in the management of land and its
resources. The public intervention in land matters
through control management and planning constitute an
egsential feature in the affairs of a medern state.81
The Act is a legislation in this direction, and the rule
of consent before alienation is designed to strenghten
government control, management and protection of land

pclici&s.az

There are obvious and overwhelming justification
for the necessity of the rule of consent in land
management in Nigeria. In agricultural development the
rule of consent before alienaticn would help greatly in
planning. Onc of the majer task in agricultural develop-
ment 1g for Nigeria to be self sufficieant in food produc-
tion. The need then arises for rich agricultural land

to be protected from being alienated or traunsfered and
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used for other purposes. It is a known fact that oil
fired urbanisation has created an unprecedented demand
for building plots in urban areas. These demand have
expanded on agricultural land whose intrinsic value for
building development whether industrial, commercial or
residential far exceeds that realised by agricultural
usea.83 It is therefore necessary for government to

control the alienation of agricultural lands.

It is also necessary to protect the peasant
farmers who produce the buck of our food, from the
activities of land accummulators and urban land
racketeers, These people often disguise as large scale
farmers, acquire the peasant farmer's land without
actually using the land for agricultural production.

The rule that consent of the local government or governor
must be obtained before the alienation of such land is
valid, will therefore check the activities of these

"land monger",. The holders of agricultural lands should
be prevented from alienating the land for uses other

than for agricultural purposes. Land granted for
agricultural purposes must be protected, and should not
be alienated for building or industrial purposes, The
jidea in Nigeria is to return food production to the

position it was before the o0il boom.

One of the major reasons for the introduction of
the rule of consent before alienation, in the Act was
to curb the activities of land speculators. Speculation
is the purchase or acquisition of lands which one has no

use for. To accummulate the land and hold same with the
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hope that it would appreciate in value. An artificial
scarcity is created by withholding from the market
available land. The demand for this land increases,

and consequently the value of the land also increases.

At this point, the land is sold at an exhorbitant price
than it would ordinarily be available. 1In a capitalist
society, the land speculator is believed to have performed
the valuable economic function in the adjustment of prices
to changing values. He is also believed to have prevented

: 84
the premature committment of resources.

However, in a developing society like Nigeria, the
evil of land ‘speculation cannot be tolerated, if economic
development and social justice is to be attained., Specu-
lation has great exploitative tendencies. It divides the
society to the landed and landless classes. It increases
the price of land beyond affordable limits and ultimately
increases the cost of development. If speculative activi-
ties are unchecked, it will retard the socio-economic
development in Nigeria. Under the Act, all land in a
state has been vested in the Governor. A grant of a
portion is made by either the Governor, or the Local
Government, if it is an area other than an urban area,
This will eliminate the possibility of land scarcity.
Individual holdings of undeveloped land in any state has
been pegged in the Act. The consent rule would check
any form of land accummulation by the acquisition of land
through alienation. The prices of land transfered can
also be subject to scrutiny when the transaction is

submitted for consent. The result is that the tendencies
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Wwith these reasons for the consent rule, any
criticism as to its application can only be justified,
if it will not run contrary to the underlying socio-
economic bases., For instance, it has been contended
that the application of the consent rule to developed
land will hamper eccnomic¢ development in Nigeria. This
view was expressed in a paperasprcsented by the Faculty
of Law, University of Lagos. The paper was highly critical

of the decision of SAVANNAH BANK v AJILLO where it was

held that the requirement of consent before alienation is
an attribute of all right of occupancy; including deemed
right of occupancy on developed lands, as contained in
section 34(2) of the Act. According to the paper; "if the
control placed on alienation is limited to cases of right
of occupancy covered by sections 21, 22, 34(7) (that is to
say right of occupancy actually granted and those deemed
granted to undeveloped urban lands) its effect would not

have hampered economic development.”86

With due respect, this writer disagrees with the
above view. In as much as it has been contended in this
work, that the application of consent rule to certain
transaction involving developed properties, makes no
meaning; the unclassified exclusion of developed land
from the operation of the consent rule cannot be sub-
scribed to. The reason for this disagreement becomes
obvious when we take the Act as our reference point.

Under the Act, the concept of "developed land" is too
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wide and vague. By section 50(1) develecped land means:

Land where there exist any physical improvement

in the nature of road development services, water

electricity, drainage, building structure or such
improvement that may enhance the value of the
land for industrial agricultural or residential
purposes,

The above meaning guite clearly shows that the
concept of developed land is of various categories. As
much as a land with an industrial complex or a modern
housing estate is developed; so also is a land with a
dugged well and drainage; or a fenced land with a make
shift building. Land in the latter categories could
hardly be differentiated from an undeveloped land, for
purpeses of contrel and management. It is therefore
clear that to exclude these so called developed land
from the coperation of the consent rule would make a
nonsense of the management of land resources. Holders
will now see it ;s ancother hole of avoiding the law,
The position would be different if the Act had given
a déefinition which is more specific and certain. For
instance, at this present meaning there is no reason
why a developed land could not be an object of

speculative transaction.

Another criticism of the consent rule in relation
to business transactions in landed property, is as it
affects the mortgage institution. 1In the realms of land
transactions, the mortgage is practically the most
petent in the march towards development. The major
reason for its success is that the mortgagee who makes

the capital available is reasonably assured of recovery
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of his loan, and his profit as interest. It has
therefore been argued that the consent rule affects
the potency of the mortgagee's ability to enforce his
security by the sale of the property so mortgaged.
Consequently, the efficacy of a mortgage transaction
in land property is reduced.a? The argument is further
predicated on the fact that the grant or refusal of
consent is at the discretion of the Governor or local
government. There are no appropriate or effective
remedies to control the abuses of the respective
authorities in exercising their discretion to approve
alienations. The result is that the mortgagee is

likely to be saddled with a security that cannot be

transfered to recoup his loan and interest.

This criticism, appears to be based on a
misconception of the operation of the consent rule.
It is important to note that, under the Act, the
obligation to obtain consent before alienation is
imposed on holders and occupiers.aa Persons who
constitute holders and occupiers have been expressly
defined by the Act, and it excludes the mortgagee.
For instance, section 50(1) states that a "holder in
relation to a right of occupancy is a person entitled
to a right of occupancy and includes any person to whom
a right of occupancy has been validly assigned or
validly passed on death of a holder but does not
include ... a mertgagee, sublessee or sub-underlessee” .

Although, the mortgagee, sub lessee and sub under lessee,
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have been excluded as holders, the Act has however

made specific provisions restricting the power of
alienation of a sub lessee and a sub under 1essee.8g

It is therefore clear that the exclusion of a mortgagee,
was a delibrate attempt to preserve the mortgage
institution.go To protect it as a viable means of
capital acquisition and business development in landed
properties. It seems incorrect therefore to contend

that the consent rule reduces the efficacy of a

mortgage institution.

Although there are justifications for the consent
rule to apply to land transactions in Nigeria, its
application should follow some form of modalities.

This will no doubt give it a more meaningful stance,
when considered in relation to business transactions.
Under the Act, and indeed under previous laws in
Nigeria with similar background, the granting of consent
is at the discretion of the appropriate authorities.
But rather unfortunately, there are no set down
regulations to guide the exerxcise of this discretion.
It is true that the authorities are to exercise their
discretion in good faith. However, in a complex society
as Nigeria, the articulation of clear principles for
the guidance of the appropriate autherities in exercising
their discretion, will remove most of the fears

21

associated with the current practices, For example,

Kenya's Land Control Actgzprovldes listed considerations

and principles upon which the grant or refusal of consent

to alienate shall be based, When there are well laid
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down principles and consideration, it becomes obvious
when the authorities are acting in bad faith or on
improper motives. This will go a long way to forestall

any abuse of executive discretion.

Finally, the setting down of guiding principles
will be meaningless, if the holder of the land, wishing
to alienate is unable to check the abuse of discretion.
The holder should therefore, be given access to effective
remedies toc control the appropriate authority's refusal
based on irregular premises. Thus, the holder should
have a right to apply to court to challenge the decision
of any authority. The courts should be saddled with the
power of mandamus, to compel the authorities to grant
consent, if it is of the opinion that there has been an
abuse of discretion. It makes no sense that a holder has
a right to challenge the abuse of discretion, without
the court having the power to compel the performance of
the function, This will invariably change the
prevailing position that no mandamus shall lie to

enforce the grant of consent to alienate.g3
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C HAPTER F IVE

5.0 SUMMARY AND CONCLUSION

5.1 I NTRODUCTTION

This chapter is basically intended to serve as
a concluding run down of our attempts in analysing the
problems of alienation in Nigeria land tenure system.
We have been able to establish the important relation-
ship between alienation of land rights and development,
not only of land resources, but business transactions
in general. In chapter one we showed the importance
of land in both traditional and modern societies. But
this importance can only be meaningful in our present
stage of development, Jf land can lend itself te the
utmost utility. Land and its resources are cnly signifi-
cant in that they present certain opportunities for
human utilisation.1 But the economic potentialities of
land today does not lie solely in the physical use of it.
Land utility lies more in its quality as a marketable
commodity. Land is therefore more of an investment,
which has an imperishable exchange value.2 This is
realised when land is used to secure loans for the
development of the owner's business activities. This
can only be attained through the concept of alienation

of land right and interest.

The concept of alienation depends solely on the
rules associated therein, in any land tenure system.
In chapter two, the nature of property law in Nigeria
was treated to lay a foundation and show the conceptual
basis for the rules of alienpation in Nigeria. For example

the rule of alienation under the customary law system was
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basically designed in response to the corporate nature
of ownership which is predominant under the system. It
is important to note that whenever it is maintained that
a particular land tenure is suited for landed property
development, it simply means that such a tenure has
created flexible rules that facilitates the use of land
and its law like tangible commodity for the purposes

of sale, mortgage, assignment, lease or other form of

business transaction.

One may now highlight the summary cof the major
problems associated with the rules of alienation under
the Nigerian tenure systems. For purposes of vonvenience
both customary and statutory systems are treated together.
This is even more imperative as they have similar problems.
Afterwards it may then be appropriate to suggest some

reforms in this area of the law.

L PROBLEMS ASSOCIATED WITH RULES OF ARIENATION

The analysis and treatment of rules of alienation
shows that they are geared towards restraint on aliena-
tion. Under the most prevalent form of landholding in
customary property law, that is the family holding system,
the rules have not been able to show flexibility to meet
the demands of modern development reguirements. As we
have previously discussed in chapter four, for a wvalid
alienation of family property, the head must obtain the
consent of all the principal members of the family. Thus,
if any principal member objects to any alienation, the

whole transaction becomes frustrated. The same applies
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to the head of the family, in fact, in the latter
situation the transfer is void abinitio.3 A similaryx
tendency towards restraint on alienation is shown with
regards to rules affecting member's right. A member in
an allotted family land cannot effect any alienation
unless he complies with the rule that the family must
consent to it. The position remains the same no matter
how long the member has occupied the land or how much he
has improved it.4 The effect of the above is such that
if consent is refused, the member cannot use his lawful
improvement to secure credit facility. This will no
doubt considerably dqmpen the individual member's
initiative in business transactions. It makes little
sense that an individual member is assured the right to
the improvement he has put on the land, without a right
to transfer the improvement unhindered or use it Lo
obtain lawful credit. Conversely too, neither the family

can use or alienate the land unless the member agrees,

Under statutory property law, the unparrallel
application of the consent rule to all types of
transaction involving alienation is unjustifiable. It
serves ne purpose to subject a holder who has erected a
building on his land to obtain consent before he could
lease it. It is important to note that if government's
interest is on the revenue side, then, there are surely
better methods of collecting it. One very interesting
gquestion that we may ask, is, what happens when the
governor refuses consent, and the owner does not have

an immediate use of the building?. The owner of the




-~ 192 - :

property is then denied economic returns of his effort,
and the intending lessee is deprived useful accommodation,
The same argument goes for transactions like mortgages,.
As we have previocusly highlighted in chapter fourxr, save
for few instances, undeveloped land hardly serve as
adeguate security for financial institubtions to grant
lcoans. It is the improvement on the land thalt could be
accepted as security for any leoan to be granted to any
holdex. A refusal of consent in this situation is
equally a denial of the use of one's lawful property.
Equally more unrealistic is the absolute prohibition

on alienation as placed on land cevaered by section 36.
The section applies to land not in uwxban area which are
developed, and those also use for agricultural purposes.
Under subw~section & there is absolute prohibition of
any sub-divisicon or transfer of the land to which the
section applies. Surely, this section would have bheen
neater and better if sub-division orxr transfer were made

subject to consent.

Within the realms of customary and statutory rules
for consent, it seems rather unfortunate that there are
no guidelines for the exercise of the power to grant
consent. Neither has there been any out~line of issues
for consideration before any refusal or consent is made,
It is guite arguable that under the family landholding
system, the reference point will always be the family
interest. But there is hardly any guarantee L hat
refusal by the head of principal members will not be ill

metivated from reascons arising from family feuds,
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rivalry or jealousy. The end result is that valuable
land for development remains trapped in the areng of
family disagreements. It is quite clear that the Land
Use Act, 1978 did not contain any guideline or condition
upon which consent to alienate may be refused. Our
analysis in chapter four shows a similar legislation in
Kenya, with a well laid down conditicons and procedure
for the refusal of consent; anything outside such
conditions is taken as irrelevant. What seems necessary
in our systems of land tenure is that members of the
family or holders of right of occupancy should be given
adequate and effective remedy to check the power to
grant consent by either the family head and the
principal members, or the Governor of a State., It is

a known fact that under the Land Use Act, 1978, the
grant of consent is discretionary, and no one can

question it in a court of law.s

No matter how undesirable the application of the
rule of consent may be in the commercial alienation of
landed property; this enquiry has been able to establish
certain justification for its application. The rule
which requires the consent of the family as represented
by the head and principal members does not exist in
va wmo. First, it exist to protect the right of the
members of the family, and also the social institution
of family landholding. The desirability to preserve
this institution which is indispensible to the social
organisational structure of Nigerian communities cannot

be over emphasised. As we have previously seen in



- 194 -

chapter four, the requirement of consent before
alienation of a right of occupancy will greatly help
in the area of planning for agricultural development.
The provision can be used to protect rich agricultural
land whose intrinsic value for building purposes far
exceed that of agricultural uses. Another important
point is the check if would place on land speculators,
Land speculation has great exploitative tendencies.

It increases the price of undeveloped land and
consequently its cost of development. Furthermore,
the reguirement of consent can serve as the most
potent provision to enhance security of e. It will
serve as proper records of all transfer and may even

serve as another form of registration of Litles.6

Despite these justification for the application
of the consent rule, the procedures involved in
procuring or obtaining consent in both customary and
statutory land tenures leave much to be desired. The
procedures are characterised by untold difficulties
resulting in many instances in the loss of financial
and material resources. It is th€€€ clumsy processes
that sometimes makes the imposition of restrictions
completely undesirable. Once again taking the family
system as our reference point, intending alienees
would have to ensure, for their own security, that all
the necessary consent have been obtained. They will
have to contend with the difficulty of tracing all
relevant principal members from place to place. Even

after tracing them, there is no guarantee that such a
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principal member will consent to the transfer. 1In

this instance, purchasers beccme susc@ ptible to fraud,
They could hardly verify if all concerned have been
consulted or have consented to the alienation. The
process of procurement has therefore created avenues
for fraud and insecurity of tenure in the transfer of
family land. These problems definitely makes transfer
of family property conveyancies nighmare and

consequently unattractive to creditors.

The application of and procurement of Governor's
consent for alienation is in most cases characterised
with excessive delays caused by administrative bottle-
neck and red tapism, These delays which may even
extend from months to years are completely unhealthy
for business transactions. People would hardly
complain about the scope of the consent provision if
its procurement is easily obtainable without going
through the present cumbersome byreaucratic processes.
It is not suprising therefore that the law relating
to consent before alienation under the Act is honour
more in breach rather than observance. And some courts
have in their own part been able to enforce agreement
between parties, eventhough consent has not been applied
for. The argument is of course, that parties cannot
use the law to avoid obligations which has accrued as
a result of their actions. Such agreements have been
declared voidable only at the instance of the Governor.
Thus, where there has been an unlawful alienaticn
without obtaining consent. although section 26 of the

Act., declare such transactions as void, some courts have
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not held so, especially when such avplications are at
the instance of the party whose dutv, it was to apply
for consent.7 Such courts has enforced such transac-
tions as long as the Governor has not taken steps to
refuse consent or exercise any of his powers in the

Act. This is indeed a better approach,

Finally, from the view peint of economic analysis,
restriction on the power of transfer has been argued to
be inconsistent with development., The Analo~-saxon
Jurisdiction is therefore, characterised by the unres-
tricted power of alienation of a land owner. 1In fact
there has developed since the middle of the 19th century,
in the common law jurisdiction rules against restraint
on alienation. Restraint is viewed as patently against
Freedom of Commerce which requires land to be readily
marketable.aotherwise it will result to economic loss
to all concerned.9 According to Simpson:

Land may be occupied by somebody who is unwilling

Oor unable to make good use of it. If good develop-

ment is to be assured, it must be possible for

rights in land to be adjusted or transfered cheaply,
quickly and with certainty, and according to
economist, freedom and ease of transfer are
absolutely vital to promoting the best use of

land. English history supports this economic

theory, for it has been found that development is

inhibited by practices which restrict the power

of transfer., 10

Although Nigeria was colonised by Britain, this
policy of unrestricted alienation of Property was not
pursued. 1In any case it was contrary to the prevelent

native law and custom. But a different development

argument was adopted to justify restrictions. 1t was
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realised that land resources are fixed in supply.
That they may easily be destroyed by short sighted
management without attaining any meaningful socio-
economic development, The pressures put on land in

the periods before the 1978 Land Use Act, are such that

neither its continued productivity nor its equitable
distribution should be taken for granted. It was quite
obvious that government could neither remain indifferent
to the land question which had grown to become an
obstacle to national development. The response was
government intervention with strict restriction of land
mobility for purposes of control, management and
planning. This was done without a proper appraisal

as to areas it is most needed.

What however appears important to us is that times
have started changing again. Government policies are
now geared towards divesting itself of the ownership
and regulatory powers over all facet of the Nigerian
econcmy. It appears to be pursuing with all vigour
the campaign for self-reliance of its citizenry,
privatisation and commercialisation of its interest in
all sectors. This is a direct application of the tenets
of a free market economy which calls for deregulation
of government controls., It therefore makes little or
no sense that at a time like this, when government is
devesting itself, of its requlatory powers, for it teo
continue to impose strict and clumsy restrictions in

the commercial alienation of property.ll While it is not
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becn suggested here Lhat governmenbt should deregulate
all facets of its control on land policies, the present
blanket imposition of resgstriction on all transactions is
far from satisfactory. One may however stress that
whereever such restrictions are imposed, it should be
based on seound poelicy judgement; clear articulate

principles and guidelines.

5.3 SUGGESTIONS FOR REFORMS

Reforms on this area of the law should be aimed
at making alienation of property as free as possible.
This will reduce the incidents of uncertainties and
difficulties presently associated with the rules of
alienation. The object therefore, is to create a
healthy environment upon which business and commorc;al

transactions in property will trive.

Under the customary land tenure, major obstacles
are encountered with the family system of landholding.
Under this system, it is suggested that a law be enacted
which reduces the persons saddled with the control,
management and protection of family propexrty to either
two or at most three. The idea is to reduce the number
of persons capable of dealing with family property.
These persons who may be constituted as family council
will guite naturally include the family head. “he names
and addresses of the perxsons should be registered with
the land in the Land Registry. But where the land has

not been registered, then with the local government council.
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They will be listed as persons having authority in the
management of the family's right of occupancy. Alterna-
tively, the family may decide to create a power of
Attorney on any of its members. The power shall entitle
the attorneys power to alienate family property.

Once again this power of Attorney will naturally be
registered with the land exhibiting the names of the
Attorney(s) therein. This practice is however not new,
it is in fact being practiced by some families.12 All
dealings of the council or Attorney(s) shall be binding

on the family. As this will also afford some form of

security to purchasers and creditors.

In order to provide effective safe-guard to
members of the family, the council or Attorneys must
command the confidence of the family members. They
should represent the gencral will of the members. It
is therefore suggested that the council or Attorney
shall be elected to such p@sitions. The members should
also have authority to remove these persons whenever
they lack confidence in them. Furthermore the members
of the family should be free at all times to apply to
court to enferce these powers of safeguard. No doubt,
this will go a long way in protecting the family from
the fraudulent or reckless alienation of family property.
It will also prevent the imposition of unpopular leader-

ship in the control of family property.

The election of family representative is not
entirely new in Nigeria. In fact it is already been

practiced in some native law and customs, especially
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in old Cross River State (now Akwa Ibom and Cross

River States), and some parts of Yoruba land. In

13

INYANG v ITA “"the issue before the court was the right

of two rival claimant to the headship of the Ewa Eking
House. The plaintiff claims by right of being the
oldest male member and the defendant by being elected
thereto by popular votes at a family meeting. The
plaintiff's contention that any kind of election of
family head was contrary to custom was rejected by the
court. It was held that while in former Ltimes the
headship of the family belonged by right to the senior
member, the changed circumstances and times have made
it possible for the family saddled with an unpopular
head te remove and appoint another in his place.
According to Berkeley, J. the plaintiff is asking the
court to put the clock back, to deprive the family of
any choice in the matter of their head; to revert to

a custom where safeguards and checks no longer applies.

The Supreme Court in FOLAMI v COLE%4has further

acknowledged the rights of members of the family to

elect or remove any of their family head.

In other to fully implement the above suggestions,
it is necessary that all family land and landed properties
should be registered. This suggestion once again
supports the call for compulsory registration of all
interest and rights over land in Nigeria. HNo doubt
this would involve huge resources but taking into
consideration that land plays * important role in

socio-economic development, nothing will be to much.
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The logistics for the implementation of this suggestion
requires in the first place availability of sufficient
fund to cover the exercise. This will definitely include
the training of the required manpower and the cadastral
survey for the demarcaticn of land boundaries. The
advantages of this system of registration in the sphere
of development and planning is enormous. It will make
it easier for identifying the family holder of the right
of occupancy over a particular P operty; indicate the
names and addresses of family representatives having
authority to deal with the property. Furthermore, all
dealings and interest affecting such properties should
be registered with the land. all facts about the land
or property will definitely become obvious after a
careful perusal of the register. The possible sale or
alienation of the broperty to different persons by the

Ssame family will then be avoided.

Another major reform under customary holding, is
the redefinition of individual members right over land.
There is no such problem under communal land holding.
Even though it is said that the absolute title to land
is in the community, the member's right is no less
absolute. It is of such a degree that it is scarely
distinguishable from the communal allodial title.15 This
is so because the interest of the community or that
pertion is displaced or postponed in favour of the
mamber.16 But this is hardly the position under family

land holding. It is hereby suggested that the family

member's right over his portion of family land should
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be above the mere exclusive usufructuary previously
enjoyed. Such redefined right and interest over land
should considerably enhance the individual members
initiative in business transactions. It should afford
him the institutional basis of a wider contractual
capacity. This will largely take the form of granting
him cextain competence in dealing with his holding
without prejudicing the ultimate corporate interest

of the Family.Y!

This suggestion of redefinition is particularly
important under the present dispensation provided by
the Land Use Act. One of the ideas under the Act is to
reduce to the barest minimum the value of undeveloped
land. Under section 29(4) of the Land Use Act, compen-
sation payable on such land is an amount equal to the
rent, if any, is paid by the occupier. It therefore
follows that family land acquires greater value when
the individual members has improved on it. The member
should now be capable of transfering his holding and
its improvement without any hindrance. He should be
allowed freely to use his improvement as security to
obtain credit and development loans. The position that
if a member alienates his improvement on family land,
all that the alienee acquires is a right to remove or
demolish the improvementlashould be discarded. Such
position are hardly suited for commercial alienation of

property.
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The whole idea of the redefinition of member
right over family land, requires that the family
acknowledges the members right or interest to the use
of the portion allotted to him. His right to such a
portion should be well defined in the register of
family land; and his holding registrable. The
recognition of a member's distinct right as indicated
above, gives such a member a distinct interest in his
portion. The interest having been acknowledged, will
serve as the member's security in the use of his
portion. Within the framework of modern agricultural
and commercial development, the need to have an
interest that will guarantee one access te loans and
credit cannot be over emphasised. Although native
law allows a member absolute right over his improvement,
this is hardly enough; such improvement are subject to
the overall interest of the family on the land. Lt may
therefore be emphasised that the assurance of the right
to improvement without interest in the land itself is
not helpful in launching an ambitious economic
enterprise. In any case, financial institutions, have
always insisted on an interest in the land itself, as
a condition precedent before a property is accepted
for a loan or advance.lg
It is important to note that the suggestion as
to the redefinition of member's right is not intended

to change the character of family property. 1I1f the
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distinct interest of the member is such that it severs
family control, then the character of the holding changes
completely. But the essence is to strike a form of
balancing act, between the preserxrvation of family land
holding, and the machinery of aliemation. It must be
emphasised that it is the family that has the right of
occupancy over the land. As such the family head should
be informed and consent to all dealings by the members
of their portion. This is necessary so that the family
council, for instance, would give its active support

to the transaction. The requirement of the consent of
the head is not intended to retard the power of
alienation of the member. Rathexr it is Lo serve as a
safeguard. Consent should freely be given unless for
good reascns. A member who feels aggrieved by any
refusal of consent to alienate, should be allowed to
apply to court. And the courts when it is necessary
shall compel the granting of consent to the member to

alienate,

Finally, one may stress the point that the family
must be protected against the reckless attitudes of some
members in the transfer of their portion. The grant of
access to credit through member's allottment should be
monitored by the family council. The family council
should ensure that member uses the loan to implement
useful development. It is only the proper use of the
loan facilities and the latter redemption of the land,

could the land serve its utmost utility. Any improper
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use may turn out to be retrogressive and consequently
make the family landless. The family should strive
to avoid this situation. When a member uses his
portion and improvement to secure credit, for example
through a mortgage transaction, and he is unable to
repay back the loan, the family should be allowed to
come in. As such, it is hereby suggested that creditors
and financial institutions like Banks, should first
give an opportunity to the family to redeem the
property before engaging auctioneers. 1In this regards
any member of the family should be allowed to redeem
and pay back the loan. This will go a long way to
protect and preserve family property, if it is in the

process of being attached or sold by creditors.

Under statutory land holding system, it is quite
clear that the problems which has plagued the consent
provision in the Act are purely administrative,
Suggestions for reforms in this area should be to
make its implementation more expedient and expedious.
It is in this light, that it is suggested that a full
fledged department should be created in hoth the state
ministry of land and in the local government councils.
The department shall be saddled with the responsibility
of processing applications for consent to alienate.
The power of the governor to consent should be
decentralised and delegated to appropriate officers
of this department. This is definitely necessary

because the governor's enormous duties will hardly
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allow him time to attend to applications of consent.

The attitude to work by the personnel of this department
should also be checked if any meaningful changes are

to be made. Bribery and corruption should be replaced

with honesty, dedication to duty and hard work.

The granting of consent to alienate should be
within a reasonable time. This should be 30 days from
the date of application. Any unnecessary delay is
completely unhealthy for business transactions. It is
hereby suggested, that after the expiration of 30 days,
a reminder should be served on the department as to the
application. At the expiration of 14 days after the
reminder, if no objection was raised as to the applica-
tion, consent will be deemed to have been granted, This
is certainly a better option rather than applying directly
to the judicial process. An application to court at
this stage will not only increase the expenses, but will

also cause unnecessary delay.

1t is equally imperative that the exercise of their
discretion in granting or refusing consent, the personnel
of the department should operate under well articulate
guide lines. A useful example for our purposes is
provided under the Kenya's Land Control Act, 1967. The
Act states that:

In deciding whether to grant a refuse consent,
a land control board shall -

(a) have regard to the effect which the grant
or refusal of consent is likely to have on the
economic development of the land concerned or

on the maintenance or improvement or standard of
good husbandry within the land controlled area.
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{b) act on the principle that consent ought
generally to be refused where -

(1) the person to whom the land is to be
disposed of (a) is unlikely to farm the land
well oy develop it adequately; or (b) is
unlikely to be able to use the land profitably
for the intended purpose owing to its nature;
or (c) already has sufficient agricultural land;
or (iii) the terms and condition of the
transaction (including the price to be paid)
are markedly unfair or dis-advantageous to one
of the parties ... or

(iv) in the case of division of land into two
or more parcels, the division would likely
reduce the productivity of the land

tec) refuse consent in any case in which the
land or share is to be disposed of by way of

sale, transfer, lease, exchange or partition
to a person who is not -

(1) a citizen of Kenvya;

(ii} a private company or co-operative society
all of whose members are citizens of Kenya.

A reform along these lines will not only aid the
department, but will also afford the applicant, a
better insight into his responsibilities in

attempting to alienate landed properties.

In order to create effective remedies, if any
refusal of consent is based on irrelevant considera-
tions, an applicant should have a right to apply to
court for review. The present position which makes
the granting and refusal of consent an absolute
discretion of the authorities and cannot be questioned
by the court of law, should be discarded. The courts
sheculd have power to review the exercise of discretion,
and when it is necessary order that consent should be
given for any alienation when there is no reason not to

dO so.



- 208 -

As previously been argued in this thesis, the
application of the consent provision should be excluded
from certain transactions. For example, when a holder
has made substantial improvement on a land, there is
no need to restrict his power to lease or sub lease
the property, or to use it as security to cobtain loans.
It is however, suggested that to confer legal validity
to any such transaction, registration in the proper
department should be compulsory. This is not only for
record purposes, but alsoc to reduce fraudulent
transactions., It is not being suggested here that,
application for consent should not apply to all
developed land. This is because the definition of
developed land in the Land Use Act, 1978 is vague.
Under the definition a fenced land with a well and
a make shift temporary structure would make a land
qualify as developed. Developed land should be one
with substantial improvement that will enhance the
value of the land considerably. There is need for
a review of this definition, because presently, one
can hardly drav any distinction between certain

developed land and undeveloped lands.

The application and procurement of consent to
alienate, it is suggested should be restricted to
undeveloped plots and agricultural land. Government
should aveid accummulation or fragmentation of
undeveloped land. Also in order to enhance food

production; rich agricultural land should be protected
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from being used for other purposes. If agricultural
land is to be alienated it must be done with the
consent of the appropriate officers, who must also
ensure that the land will be used continously for
agricultural development. From the above suggestion,
it follows that the absolute prohibition on alienation
as was provided under section 36(5) of the Land Use Act
should be amended. This should reflect alienation

with the consent of the appropriate authorities.

Finally, these suggestion for reforms concerning
the alienation of landed property in Nigeria, calls
into focus that government should take seriously
matters pertaining land. It is hoped that if
implemented, these suggestions will reduce the
problems associated with business transactions in
landed properties, Also, it will remove some of the
anomalies present in the current practices, and
definitely create an atmosphere for the stimulation

of growth in this important aspect of our economy.
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