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CHAPTER ONE

Ao INTRODUCTION:

When the Federal Government of Nigeria in 1976 ;- sse?
an ;‘«ct1 on the establishment of the iliver Basins, it h- 4
am~g its aims the development of both surfoce and undcr-
greund water resources by the River Basin and Rursl Deve . =
ment f.uthorities2 for multipurpose use., This was with
particular emphasis on irrigation, =gricultural productiocn,
construction and maintenance of dams, wells, borehol =
drainase systems, The aims also included the implenc : - ti.n
of other works neccessary for the achievement .f thc

authorities functions.

The first ten Development Authorities wereest-biish. .
in 1976.3 They were further increased to eishteen nl: st
n a statewise basis, in 1984, In implementin;: the .r -
‘rammes set up under this Act, construction aireemcats -rc
usually entered into by the Development Authorities
behalf nf the Federal Government of Ni,reria on onc ~rt
and the contractors and consultants on the other yﬂrt.{

Complex lepgal issues sometimes arise, which arbitrat rs -

usually called upon to look into,

Most parties accept the pesults of the artitrati
withhut circumventin:; the terms of their aprecments, r
those who disagree, judicial assistance is necessary.
Obviously, the availability »>f such assistancc is on
essential underpinning for effective arbitration.5 pifficul-

ties often encountered during the implementation «f the

CI.C./E
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basin programmes are a natural corollary of major inn v -
tion, especially in construction works, Disputes cften
arise out of claims for extra costs, as well 2s requcst
by contractors for extension of time to comnlcte thi
projects. hesettlement and payment of compensation f r
lana ~cquired, and eccnomic trees destroyed hove als. beer

aspects of constant worry to these organisations, Co= Tora=-

tion between thc Development Authorities and the lan® wnacrs
is »ften unsatisfactory and confilicts often leacd to . litic-l
unrest.6

These disputes have grossly violated provisions »f

such construction ai:reements, Contractors would pref r -°n
their part to issue agreements for services tast tend
be in their favour. Lack of uniform standard fcrms c
docunents in these Development Authorities have invarin®ly

worked immensely to their disadvantage since, for inst ouccj

(a) quotations and payment for similar prejects
may fluctuate from one organisation to the

other, despite their common purpose;

m

(b) contractors and consultants have a lot of
in the styling of the provisions of the 27rec-
ments often based on the conditions of controct
(International) for Works of Civil Engineerin

Constructian.7

The Development Authorities as parastatals under the

Federal Ministry of Agriculture, Water Resources ond ourcl

Development, are closely guided in their activities by

Federal enactments 2s being in force from time to time.

010.0/6
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The establishment of these Development Authorities even
as bodies corporate docs not require the preparativn ~f
memorandum and articles of association to ,sovern the

opiraticn of their prorrammes,

This ease &f operation in turn, offers:

(a) avoidance nf hardships of compeny floatati ne
and all attached expenses,

(b) easy attraction of loans from money lendin -

institutions,B

(¢) rare evocation of the ultra vires d:ctrine t-
check any expansion programme and incidental

activities of these organisatiuns,9

These programmes measured by coarrespondin,; pressure
on the Development futhorities are neither smoctk nor » sv
despite the ease in their operation., A researchcr10
recently reviewed these aims and concluded that: given the
urgent pressures on the Nierian Government tec produc: r.re

food in the fact of a growing urban population and esc-lct-

ing food import bills;

given the release of money to invest in rur=l
development projects coming from oil boom; on”
ziven the the planners'! "modernisation" approach
to development, the decisinn to irrigate is
comprehensible,

11

AL consultant’ ' on his own part observed that ther

is no long tradition of irrigation in the country, There

0..'/7
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is, therefore, little expertise in the planning and

desiyn of projects. The rate of project implecuentation,
according to him, is very high, This reflects the j;olicy
of speedy use of 0il earnings in the less developed
azricultural sectdr, The result of these features is -
heavy dependence on expatriate skills, The decision t»
irri;ate has forced Nigeria to turn to expatriates for
help at all levels, for designing the schéme for construce
tion and for the runnins of the top levels of manegiem:nt
and the training of the lower levels., This is extremcly
exrensive and has important implications for the introluc-

tion of the scheme into rurzl arezas.

There is little wonder therefore that engineerin:
contracts constitute no small part of the trade upon w:ic.
the 1life of an industrially growing country like Ni eri-,
largely deperds. This in essence, calls for harmenious
contractual relsationships between the parties to such
contracts., This is because when prorrammes arc hi hly
standardized at a nationsl level, mistakes, wnhen made, oI
poctentially more disastrous than might otherwisc hawve heown
the case, This writing is therefore focused on the native
and benefits of engineering contracts in the Developr.ort
Authorities. It is hoped that the sugrmestions znd roc nuohe
dations made, based on the case studies of sowe en ir. ori

projects will be found usefui.

...‘./6
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B. BACKGROUND AND FUNCTION OF RIVER RBASINS:

A river basin is commonly defined as the area of lon!
12

e

drained by a river and its tributaries, It isg a uit of
water communication, Water has created a nniversal or hloem,
Fresh water is cne of man's vital needs., The Jdistributicn
of water within river basins has a direct bezring on the

organisation of water resources development to meet this

ever-expanding need.

Therc is widespread acceptance within the past tws »r
three decades of the river basin as the unit of optimel
water resources development, Such acceptance poses toc
question whether this is a temporary phenomenon, refliecting
the current stage of technology, administrative, econuric
and legal thought on the subject, One may also ask whether
the influence of the physical unity of the river basin oni
the inter-dependence ¢of its waters has always operatel in

the past and will continue to operate in the future.
: i
The physical unity of the river basin has =an endurin:

gnfluence upon water resources development, This will
continue to operate, even in an era of vast inter-basin
transfers of water, cngaging the efforts of schalars onc
practiticners in both domestic and internation2l water

law, The Development Authorities have alwnys provided :n
organisational framework in Nigeria whose lifeblood Zerends
on agricultural irrigation, and alsc for intensive us.s

such as inland navication, The Development Authorities

ceves/9
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have, therefore, beccme the appropriate legal entity = r

water resource development,

In this era of unprecedented pressure uron wo':
resources, the battleline between "haves" and ‘haove =
nots" will be drawn along the drainagse basin boundary,
Reconciliation of their conflicting interests will in 11
probability constitute the main task of internationrl and
domestic water law, The rapidly acceleratin; gzrowth °
world population - from #,250,000,000 in 19€3 to a pr.d ctod
6,500,000,000 by the year 200013 alone would be the causc
for concern in careful handling: of engineering contr:cts,
This is measured against a resource which, even if r.n.w=-
able is nct unlimited, In many areas of the world it koo,
in fact, often been deficient., In 1957, a team of Urit:2

Nations experts stated:

"It is now widely recognised that individual
water projects whether single or multipurpose -
cannot as a rule be undertaken with optimam
benefit for the peoples affected befcre thcre is
at least the broad outlines of a plan fur th
entire drainage areatil

There is, however, insufficient co-ordination of

data15

as regards the scope of activities that shculs be
centred on the Development Authorities, When it comos io
lezal writings, also, the physical unity of the authrritice
is taken for granted without clearly statins their ;. tentizl
and their limitations. It can be shown that whenever otor
is used and controlled for an individual purpose cr ¢ m=

bination of purposes on an appreciable scale, the Develoi=-

wows il 10
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ment Authorities tend to acquire some form of legal uni+t

et -

The nineteenth century witnessed major reforms in
field of river basins, It became evident to men »f visi n
that for fullest utilisation the waters of a stream
wn entire basin should be made to perform as many t

pu551b18.16

Greatly increased demand for water mad
desirable, and technology made it feasible, Iow, the:
a need for well prepared engineering contracts, in th. c.rs=-

a7

truction of projects to fulfil such tasks, '

By the mid 1950's the idea of basin wide plan
seemed to be so widely accepted throughout the worle
the United Nations Sectetary General was able to report t
the Econcmic and Social Council that:

"River Basin Development is now recognised as ,
an essential feature of economic development.,”

The legal status of the big rivers of Central
Nest africa was determined by Conventions concluded
m=ior {iu]“:'jrn_-:‘jﬂ DOWETS in thL' nint’,’tc't?f‘lth CC’?'li,lJI*j an T
; | i ; 19 :
first quarter of the twentieth century. To the
independent African States, these Conventions are nothin

but 2an unwelcome reminder of the colonial past, The

Basin Authority Commissions now recognise the need for multi-

LJ,
e

purpose development of water and other resources c nier-
_ . 20 . — 3 B i

national basins, But the Commissions do not yet

a definite plan for such development, and the mech?

future plannin,s that they do provide is rather weak,

g

future development of these basins will depend on

-.'.'/1ﬂl
[ 1 T T et R R A ey —



their Commissions manage to weld independently launche!!
prgjects into a coherent whole to absorb the benefits <

-

optimal water resources developement,

Having given an account of the legal growth of th
Development Authorities, it will be appropri:te here t.
show the sequence of this writing. The grransemcnt 7 its
subject-matter is as follows, As a preliminery and
essential background, the first main chapter deals with
craaticn of engineering contracts; the partics to such
contracts, and their contractual relationship towardes oocl
other. It also mentions briefly, staires in ¢ nstr.oti
processes as the contracts are usually for constructi n

projects,

Chapter two is concerned with the basis of standor
form engineering contracts in such construction prgjccts
and the need for uniformity amongst the Development . utl ri-
ties, It also reviews some main clauses in the stadarl ITorm
contracts with special reference to Tungan Kawo Irri tin
Project, This is followed, in Chapter Three by a cors li-
dated review of resettlement and compensation issucs,
land acquired for Construction works, Often these issuv o

create sociow~lezal problems, The findings frow interviowvs

et
&

and questionnaires with settlers are considercd under
chapter, Chapter four is devoted to the socio=econcivic
benefits derived from engineering contracts in tue
Development Authorities, Chapter five lays out the conclu-
sicn and also enumerates some recommendations on the sutj ¢t

matter nf the study,
-‘0.0/12
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NOTES
CHAPTER ONE

The objectives are set out in the River Basins

Development Authorities fct No,25 of 1976 LS M DI

by the River Basins Development Authorities fct
of 1977, S8,2.

it

Py

Which title is hereinafter referred to as the Leve’

ment Authorities.

By the River Basins Development Authorities /ct ™

of 1976, the Delta Basin Development Authority . ct

No, 37 of 1976,

an example is the contract on the constructicn
Tungan Kawo Irrigation Works between the Upper Ni
River Basin and Rural Development Authority on
on the one part and Messrs. Dantata Land and Sea

Company Limited on the other part: MINNA: PRCJECT
UNL/B2/EDGI/1 and 2: 1982,

A similar observation was made by the American
tion .ssociation: 140 West 51st St,: Published °
Oceanea Publications Incorporation in a Look ti“l

+

*bi

]

"
|

“"New Strateiries for peaceful Resolution of Intor =%i

Business Disputes: New York (1971) p.25,

~n instance is the implementation of the Enginc.r’

Contract on the Bakolori Project of the then Sslk
Rima River Basin Development Authority, It led t
political unrest in the area in 1970's,

This Cog‘!iﬁon o%‘ ont%mm refcrrs

as "FIDIC", 3RD EDITION, 1977.

Such borrowini; has tc be generally approved by to

Federal Gevernment in Council as stipulated in th

River Basins Development Authorities act No, 2!
1976, S.3(3).

]

S.3(1) of the said 1976 Act states that “subject 1
this section, each Authority shall have power tc ¢

anything; which in its opinion is calculated tc
facilitate the carrying out of its functicns,"

Wells
Be 306,

Rydzewski, J, "Irrigation Studies - Decision t
Irrigate®, A letter by the Author in his capacity

a consultant from Southampton University U.K.
Zaria, Nireria MIMEO (1977) p.2.

vootnd 13

.-i.-.J

J.,C, "Agricultural Poliocy--and Economic (ir-wth
in NIgeria"t United Kingdom(197h¥ :



12,

13,
1y,

16.
17.

18,

19,

2%
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Moore A Dictionary af Geography (1958) Webster New
International Dictionary (1961%.

Stateman's Year Bock, New York 1963~6l. Plate 2(1963),
U, Dept of Economic and Soci=zl Affairs, Intesrrcted
Rive~ Desin Developement 1 (U,N, Doc, Na, E/3000)
(1958),
Publications like HYDAT. by the Amerigan vater icsource:s
tssociation should be framed or adopted in Nireris, to
overcome water scarcity and disarray of legal 2.4
technical information in the field,

LIGGINS v, INGE, 131 E,R, 263 C,P. (1831),

Ackerman and Lof: "Technology in American .ater

Resources Develiopment" New York 1959 pp.221=23Z,

U.,N, Bco Soc Council off, Rec, 21st Session innexed
at 6 (E/2827) (1956),

The General Act of the Berlin Conference (Mimeo)
February 26, (1085),

E.,g. (a) The YWiamey Convention of February an’
October 1963,

o - r

(b) The Higerian Convention of April 29, 12.5,

The Basin Commissions are primarily consultative | :
whose decisions, to be binding, have to be approved by
the States concerned e,g. Guinea, Mali, Uigerj Chcl,
Nigeria,

-'o.-c-/'u-l-
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CHAPTER TWO
TITLE: ENGINEERING CONTRACTS:

A(I) Creation of Engineering Contracts: ‘

Almost every act in business life creates legal ri hts
and duties: the right to receive benefits, the duty t poy
for then, the duty to supply ::00ds or services and the ri ht
to be paid, Typically, an engineerin; contract beyive 2s °n
"inquiry" in response to a "Tender" or "Quotation", Cnc mav
regard these documents as indications to the terms and rrices
upon which an offer by the contractor, will likely find
acceptance by the empleyer., The Development authoritics
require the "tender" to be made in a specified form ra® to
be so worded that it can adequately be regarded lepally os
an offer, The purpose of this is to ensure that hecvin
received a number of competitive tenders, the employcr is in
a position to convert the selected tender withcut the tern crer
having any opportunity for revision, of his submissions, In
practice, it is frequently the fact that, interposed Letwvcen
the various stages of the transactions, are letters cri
telephcne conversations between the employer and the

prospective contractors, These are germane to the contract,

By the time the contract is regarded by the commercin-l
or technical people concerned as having been placed and
acknowledged, it is desirable for the critically mirdci
who are concerned with the legal function to read throu h
2 number of documents and, it may be, decide how conflict-

ing clauses can be reconciled, The tender is usually

0.0‘0/15
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accepted by the issue of an order which sometimes states
that it is placed "subject to our standard conditions,
which thus purposts by reference to reintroduce the
rejecticn of other conditions, by the tenderer.1 The firct
and principal point to be observed is that the existence

of the conditions which it is desired to apply must be
brought to the notice of the other perty either made sv-il-

able upon request or printed on the obverse of the ten ler,

There is, however, some authority as laid dow in
Parker v, South Eastern Railway2 for thinkin; that the
courts may refuse to apply provisions which are cont in<d
in ccnditions incorporated by reference only, or printed
on a document in such a way that they are likely not to te
read in detail, if those provisions are so unreasonstblc
as to be quite beyond the contemplation of the party anse
assent is to be presumed, That is to say, curts hrve
ruled that the employer who expects his contractor to tcke
his conditions on trust is under the oblipation not to
include in them anything which is so foreign to the n rucl
content of conditions in use in comparable situaztiong as
to constitute a hidden trap, In Lisi v, Alitalis - Lince
Aeree Italiane SpA3 it was recently held that a disclaimer
of responsibility by an airline was ineffective beccuse
it was printed on tickets and haggage checks in such small

print as to be unreadable,

In Glynn v, Margetson,h a consignment of oranv-os was
shipped at a Spanish part for carriage to England., The
..I¢./16
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bill of lading constituted the contract document in
respect of affreightment and buried in the smazll ty;
the back of the bill was a clause which purported t i
the owners or the master of the ship complete libert:
divert the ship and to call at any port or ports wit in
a wide area, in any order, to take on, or dischzrge c-r o
or for other reasons, Upon leaving the port at whic' the *
oranges were loaded, the ship proceeded to c2ll et othcr
ports which were not on the normal route tc England, ¢ using
considerable delay, as & result of which the »ranges, Lci:

perishable, were irretrievably spoiled, involvin; the

merchants in substantial loss., The clause apparently ap lied

to the contract and the diversion and delay were within itis
literal wording, Lord Herschell derived two rules t be
applied in the interpretaticn of any common form contract
of this kind;5 as follows:

"Where, in the course of entering into & contr-ct,
a prin{ed form is used upon which essentizl m-tters
are written or typed into blank spaces, or lctters
are written by the parties which must be rez? in
conjunction with the printed matter, the worcs
which are written or typewritten must be riveon
precedence over the printed matter in the evunt of
any conflict, and, indeed, the printed clauscz mue®
in any case be read as ancilliary and subscrvics
to the written words, The essence of the thinkin
of the Courts is that the contract consists, ir
last resort, in the identity of the minds of the
parties touching their intended ccurse of ~cticn,
and it is clear that words inscribed by a per or
dictated to a typist constitute matter within
minds of the parties, whereas a printed cl-usc

a document may not have been read by the partics
for years, if at all, Printed clsuscs could orly
be allowed to apply in so far as they coul” e
rezarded as consistent with a contract,...."no ihe
contractors,...could not claim a2 liberty to
introduce delays unto the voyage,

. s o o
re

ct

saamad 1T
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(b) The second rule is a development of this, It
is that in every ccntract there is ultimately = mo
basic obligation assumed by the parties, and ~ny
clause which seeks to relieve a party from the

basic obligations inherent in the verg existence
of the contract will not be enforeed by the courts”,

Final scrutiny of the documentation is necessary in
every conteact of any magnitude, and the proper tim. for
the scrutiny is when the contract is entered intc =nd not
if and when disputes have arisen. The Development .uthori-
ties tase their form of tender mainly on “FIDIC", Section
12 of “FIDIC" talks about sufficiency of tender, It statcs
that the contractor shall be deemed to have satisfied lin-
self before tendering as to the correctness and sufficiency
of his Tender., It should be noted that special instructiors
are usually given in writing to persons tendering despite
the provisions of the above mentioned section, Th=at
provisicn is skilfully drawn to preclude the contr-ctor
from asking for increase or an upward revision in the
Tender rates and price except as expressly permittesd undcr

the contract,

Since engineering contracts are generally of stand-rd
form not subject to negotiation between the parties t. such
contracts, the above principles laid down in Glynn v,
Margetscn6 have had no strict relevance to the form of
tender in construction projects in the Development
Authorities, This, however, is not to say that such
principles may not be applied in some standard form

contracts which involve the sale of goods, To both Zinms

l.l./‘IS
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of contract for goods or services it is true that "a -rir 2
clause on a document may not have been read by the partics
for years, if at all",7 because they assume that its
provisions are basically the same by all standards, Tt
pertinent here, to show an outline of instructions 1w -s

» =3

issued by the Development Authorities to persuns tenderins

A(II) Instructions to Persons Tendering for Enginecrin:

Contracts:
The Development Authorities usually advise the tenlerer
to read the instructions set out, carefully, since n~ cI in

will be entertained on the grounds of failure to cowrly with
such instructions or for any alleged misunderstandin: of
their import. The tenderer is to visit and inspect tri
site, local conditions, means of access, availabilit: ~f
water and local materials and any other matters affoctin-s
his tender. It is the responsibility of the tenderc<r to
examine carefully the whole tender documents and to satisfy
himself that he understands their full import sever-lly

and jointly, Such tender documents consist cf a corrlecte
set of form of tender, drawings, general conditicns of
contract, general specification and particular specilica=-
tion as well as the bills of quantities, The tenderor is
als> expected to obtain all the informaticn he requirss to
arrive at his tender price and no claim for alterati n

the Tender amount will be entertained on the grouncs °f

failure to obtain accurate information,
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Should there be any doubt or obscurity as to the
meaning, of any of the tender documents or as to the
instructions, or as to any other matter pertaining t
comtract, the Tenderer must submit such doubt or ohscurity
in writing to reach the Development Authority withir
specified time but before the date fixed for deliverynf
the Tender, No alteratiocns whatsoever may be made in -ny
of the tender documents, If any such alteratirns arc m-oc
or if the Bills of Quantities are incompletely or imoroperly
filled in, the Tender may be invalidated, &hould tiu
Tenderer wish to offer any design, method of constructin
or any specified material, he must first complete the
tender strictly in accordiance with the tender documents
and submit in addition his alternative, in duplicate,
fully described and priced in a separste document =ttoci-d
to the form of Tender clearly indicating the items .f th:
Specifications and Bills of Quantities it is intend:d to
supersede and the aggregate difference in the total tor cr

amount,

All items in the tender documents pricerd by the
Tenderer are to be priced and monied in INK and any
alteration must be initialled by the person sipgning the
Tender Form. The rates and prices set down by the "z crer
against the items in the Bills of Quantities are to be the
full inclusive value of the finished wocrk described ther:
under and are to provide for profit and all oblivatiins
and liabilities of every kind which under the ccntr-ct

are to be borne by the contractor.
awied 20
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The Contractor whose Tender is accepted will be roguire
to execute a formal contract in the form shown in th:
documents, and to enter into a Bond with an approved supcty
in the form shown in the tender documents for the sum strtel
in the Form of Tender, The Tender must te submitted on the
Form of Tender provided, The tender mmount is to be inccrtc?
in words and in fipures in the space provided and all cther
blank spaces elsewhere in the Form of Tender must be f£ill:zd
in with the information required, If the Tenderer is zsked
to state the time he requires to complete the contr=ct, he
must insert in words the number of months he requires, The
time stated will be taken into account when decidins un thc
award of the contract and will be incorporated in the

contract Documents.

The Tender must be signed by the Principal of the firm
or by o person properly authorised for the purposes, and
the registered name and address of the Contractor must e
printed in black capitals in the space provided, If ¢
tender is inccmpletely or improperly filled, it will nnt

be considered,

A(III) FORM OF TENDER:

This takes the form of an undertakin; by the Tend_rer
sffering to construct, complete and maintain the wi-le »f
the construction works being tendered for, in conformity
with the provisions of the tender documents, It alsc

serves as an acknowledgment of such tender decumentes which
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the Tenderer have examined, The tender sum is then
stipulated or deemed to be such other sums as may he
ascertained in accordance with the said conditions, ‘ine
tenderer alsc undertokes to commence the Works within -
specified period of receipt of the Engineer's ordcr t-
commence, if his tender is accepted, Also, a time is
stipulated for the completion and delivery of the whole of
the works comprised in the contract. The tenderer will
offer to provide two worthy and sufficient suretics, -r
obtain the guarantee of a Bank or Insurance Companv cubl ct
to the Employer's approval, Such sureties will be Jj.ointly
and severally bound with contractors in a sum not excecdin
certain per cent of the total sum involved for due per’” r-
mance of the contract under the terms of a Bond to be

approved by the Development Authorities,

The Tenderer usually agrees to abide by the Tenlcr
for certain period from the date fixed for receivin - tlc
same and it shall remain binding upon him and may be
accepted at any time before the expiration of that ~crisc,
Unless and until a formal Agreement 1s prepared and ex.cuic.
the Tender, together with a written acceptance from the
Employer normally constitute a binding contrnct betwecn the
Tenderer and the Development Authorities, The latter, -rc
however not bound to accept the lowest or any tender troy
receive, An appendix, which usually contains 2 breskd.wn

of the total contract sum, forms part of the tender,

These forms of tender have become a standard erni cre
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completely recognised and respected by all the Develo ment
Authorities and their clients. The tenderer for the
project is only required to complete the tender f-rm with
strict ccmpliance with the terms of the Employer. In this
case, such employer appears to have made a determined attcapt
from the onset to exclude the conditions (if any) of the
tenderer, The tenderer, however, is too familiar with thcsc
forms and since, through his own trade associntion he hus
had a hand in formin:,; them, he is unlikely to seek t~ mze

substantial modifications,

B, Farties to Engineering Contract:

F‘IDIC8 - Part One, gives some rather unsatisfactry
definiticns of interpretation of terms incluaing those of
parties to a construction contract, Section One states
that:

"In the Contract, as hereinafter defined, the
following words and expressions shall have the

meanings hereby assigned to them, exceprt where
the context otherwise requires",

B(1) The Employer:
“Employer" means the party named in Part II9 whe will

employ the contractor and the legal successors in title t
the Employer, but not, except with the consent of the

Contractor, any assignee of the Employer",

This definition, has neigher said much nor ennurh,
It has only stated in essence that an "employer" is o
person that employs, The employer is however, the

all
most important o%ﬁthe parties. The initiative in any
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engineering contract comes fwom the employer; 2s the ToE N
who wishes to have the work done is usually called, It is
he, who invites tenders, having engaged his architect ©
consulting engineer, This official, naturally and with ut
question invites tenders upon the basis of the stariard
controcts familiar to him, and these forms have thereiorc
become A norm in the constructional industries, The
Development Authorities as employers scmetimes seei 0
impose their own sets of conditions, hence deviatin~ from
the norm established by these conditions, These are

generally very exacting towards the contractor.1o

As laid down by the River Basin Act No.2D0 of 1976,
the functions of the Development Authorities even as
employers, are strictly subjected to the general approval
of the Federal Executive Council or the Supreme Millitzry
Council as the case may be. The Development Authorities
- are therefore agents of the main financiers, the Fedcrcl

Government,

B(I1)(a) The Engineer:

Over the course ¢f the negotiations the employer wnay
be represented at different times by different persais
whose authorities to make representaticns on its bennif

may not be very clearly defined, In this respect, thove-

. fore, it is the representative's apparent authority that

matters more than his actual authority. The Enginecr
falls within this description, He is a third party

- frequently present in engineering contracts which purvorts
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to lay extendive duties upon such consultin: ensinecer,

architect or surveyor, who is not a party to the Contr-ct,

S.1(1)(c) of "FIDIC" gives a definition of zn "Enrsineer®
to mean "the Engineer designated as such,.....the Enzincer
appointed from time to time by the employer “nd notified in
writing to the Contractor to act as Engineer for the
purposes of the Contract in place of the Enginecenrso
desiznated.," This infers that an "Engcigses® for this
nurpose need not necessarily be a qualified engineer, ‘he
Engineer has to be under the employment of the emplover <o
at the time of the contract or appointed as a consult ot
from a practising engineering organisation as and wren hic
services are required by the employer,* The contracti r hi-:
to be notified in writing of whoever is so desivnatc: an
engineer, for the purposes of the contract. The en_ inccr
prepares a complete project drawing and writes out thb-
specification, engineering reports and advise the eunloyer
on probable construction cost, In some cmses bills ~f
guantities are also prepared by the Engineer, Thes¢ cntroct
documents as they are normally referred to, shculd te
sufficient in all aspects, for the fcllowing purposss, Tkoy
are to enable a competitive or negotiable tender to he
submitted for the project. With them, the employer is ~ilc
to assess the tenders and judiciocusly award the contract,
Again, successful execution of the project is made rcss’ble

just 2s was contemplated and sought for, by the employecr,

The stendard forms of contract like FIDIC, whica -re
...ll/25
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often quoted defy fundamental changes, In each of the
drafted sets of conditions and forms of contracts bzscd -
standard forms, the engineer appears as a person inde en ont
of both the employer and the contractor, possessin: exireucly
wide rights and owing duties to the other parties with ut =2
being himself a party to the contract in his own narc, He
is the aent of his client, that is, the employer, -nd the
riizhts which vest in him do so in this capacity. Such
engineer often stands in the position of an arbitrat r
between the employer and the contractor, and he is expccte’!
to be fair and just in holding the scales Letwen parties to

the arreement,

The engineer has a contract with the eaployer cn even
if it has not been reduced to writineg as the cose is with
2 practising individual appointed from a consultancy
orzanisation, its terms are fairly cleerly implied by tic
very fact of his appointment in the capacity he occunies,
Althoush the contract between the employer and the controctor
purports to lay duties upon the engineer as regnrds thoe
performance of the contract, oan which the contractor reclies,
the contractor cannot sue the engineer under the contrrct,
if the latter fails to perform these duties, The ~nly
redress available to the contractor is to sue the employer,
and to be successful, it is necessary for him to overcines

job evaluatien

the defence that in the absence of a/certificate th,r: ie
no liability under the contract for the employer to pay.

In a case fought on this issue it was necessary to sh w
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that the engineer had taken a wrong view of his pow.rs,
that the duty of the employer was therefore to appoint
another engineer, and that the employer could not take

advantare of his own failure to do so.'M

The Engineer has very extensive powers, He, t- tt-
exclusion of the employer himself, gives instructi ns +»
the contractors, It is his satisfaction that hes t- ‘e
secured; it is he who gives instructions regarding tne
progress of the works; he can order the dismissal of -~y
workman of whom he disapproves, The Enginecr can ord_.r
variations in the works and determine adjustients :s L
the payment to be made therefore when the contract 4 curents
are silent, By his power to issue certificates, it ic he
also, who wields power over the payments mpon which the
contractor relies, and by his certification creates tic
financial obligaticons between the employer and the contrzctor,
Such an engineer indeed can decide that work is defective
and must be repaired or done again, He can pgrant >r re’us
extension of time for completion, and can act as artitret r

12
when the need arises,

When one considers these extraordinary powers
realises that the person wielding them is not emensail:
personally to the contractor in any contractual rel tiom-
ship; it becomes evident that in his own interest the
contractor should satisfy himself, first, that the cniincer

is a person whose judgment he is prepared to trust, Sec ::ly,
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the contractor should ensure that in the event of his hrvirg:
a serious grievance, he is able to appeal to some independ.nt
authority, This is especially the case when the norinatod
engineer is an official of the Development Authority sné n.t
an appointed individual from an engineering consultancy
organisation, which is itself the employer., The forus of
contract come nearly to breaching the fundamental rule f
natural justice that a man should hot be a judgze in his

own cause,

The engineer is the agent of his client in other c:ses
where not directly employed. He carries a fiduciary oblir -~
tion to serve his client's interest so that his duty t. rct
with fairness in a professicnal capacity is, as it were,
super imposed upon that basic obligation, Wherever construc-
tional contracts are undertaken, it is important for the
contractor to satisfy himself that the engineer has cver-
riding obligation to exercise fairness which will be
Judicially recognised in any Court of Law, In the casc of
Hickman and Co, v, Koberts Alverstone L.J.13 said:

"The position of these arbitrators is a very
important one...s.sthe system could not have been
allowed to exist, had it not have been found th-t
persons in the position of engineers..sees.re
able to maintain, and do maintain, a fair and
Judicial view with regard to the rights of the
parties...... 1t has tc be remembered that in
the great majority of cases they are the agents
of the employers, It has also to be remembercd
that they not infrequently have to adjudicate
upon matters for which they themselves are paortly
responsible,.ssss It is therefore very import-nt
that it should be understood that when a builder
or contractor puts himself into the hands of en
engineer or architect as arbitrator there is =
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very high duty on the part of that engineer t
maintain his judicial position",

%n the same case Shaw L.J.ﬂ‘l added that:

"the position of an engineer in a buildin:
contract is one of great delicacy, e is pleced
in that position to act judicial{y, when, to tie
knowledge of both parties, the person who is his
master and his paymaster is one of the parties
to the contract, It has been affirmed by Courts
of Law, however, that being the case, his judici-l
position must be accepted, and it follows frium trat
in the peculiarly delicate situation in whici: such
a man stands the courts of law must be partio.l-r
to see that his judicial attitude is maint-oined”,

B(II)(b) Engineer's Representative:

S.1(1){(d) of "FIDIC" 12 states that:
"Engineer's Representative" means any residcut
engineer or assistant of the Engineer, or any
clerk of works appointed from time to time by
the Employer or the Engineer to Eerform.......

duties whose authority shall be fotified in
writing to the contractor by the Encineer",

16 the Courts esta~ishc’

In Moresk Cleaners v, Hicks,
that an engineer has the power to delegate his resprnzibi-
lities, and that if as a result of so doinz a buildi:
proves defective, he cannnt shelter behind the fac!
havins relied upon supposedly expert specialist desi. acre
8o as to avoid personal liability. This decision scumr’s
recod enough tc call for eradication of the Clause17 aus te
above, or its modification to an extent that will not
absolve the main engineer from responsibilities arisii
from defects in the construction, not identified by cucn

engineer's representative, Such representative is <dirccily

encazed by the employer on the advice and recommenc: ti n
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of his engineer for the project to represent and act for
those responsibilities as he may from time to time dozlecato
in conhection with the execution of the project, Thke
chigineer's representative inspects, checks and ctheriise
oversees the quality of the contractor's material and
workmanship, If authorised, he may instruct the contrazcetor
to stop work in whole or in pert as deemed nacessary
especially when such work is contrary to the Jdrawin;s,
specifications and condition of the contracts or apc. nst
accepted engineering standards and practice, In =21l cngeg,
the representative must seek the consent -f the Engincer
immediately and show that he has satisfied himself of

having given the contractors sufficient warning in writing.

Such representative is expected to render perivcic
written reports on the accomplishment and progress cf the
work, keep track of site development and cross check
contractor's request from the BEngineer or the Employer,

The progress reports together with the contractorts interim
statement, duly checked by the Engineer's representctive
and then certified by the engineer, form the basis fir rry-
ment on work done. He is also required to verify any ficld
change, that is, variation orders, which may have t~ be
reflected in the coriginal plans and specification and which
may vary the existing scope of work and ultimately, the
final cost of the precject. Such variation may be carried
out provided that it is whthin the total contract sum, If

it is not, the employer must be kept informed throush the
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Engineer of the project. In connection with this, the
Engineer's representative is required to certify thrt the
project is completed in conformity with the laid down
provisi'ns of the contract and to cause the issuance ~f the
final certificate of completion and/or acceptance i the

finished work by the Engineer, on behalf of the Employer,

B(II)(c) The Designer:

Closely linked with the Engineer is the Designcr who
is required during the execution of the project tn assicst
in providing all the essential engineering 2nd architoccturil
details and other informaticn that may be required I-r t'e
expedient execution of such project, He is expecte t-
keep track of the progress of the work at the job site
ascertain that there are no deviations frem the apyrovo?
workin;: plans and specifications, Where unforeseen ficl?l
conditions necessitate modifications in the plans .-

specifications, he should provide such modifications,

B(II)(4) The Contractor:
18

SFIDIC" defines a2 "Contractor" to mean the person
or persons, firm or company whose tender has been ccccrisd
by the Employer and includes the contractor's persin=l
representatives, successors and permitted assigns. This
invariably includes sub=-contractors, The contracter, mnc
may further say, is the party engaged by the emplcycr t
undertake both diligently and efficiently, the executi'n
of the work in accordance with the engineer's drawir s,

specifications and conditions of contract.19

...../31



- 31 -

As a specialist, he would normally be expectcd to
adhere strictly to all professicnal codes and estabilisl: ¢
standards and practices. He acquires all other nec. ez .
informaetion needed for the successful completion of the
work within a specified period of time, Where such
information is already volunteered, he is expeccted t
ascertair it. This is because he will not be absclv.? frou
responsibility through errors argsing from misinformction,
Despite that, it is in the interest of the employer that ‘
correct information is furnished to the contractor, This
can reduce the risks chargeable on his contract, Deuending
on the method of tender preferred by the employer, th
Contractor will be expected to submit to the former,
detailed breakdown of the total cost of the project, This
should be in accordance to the employer's work classifico-
tion or a sum embracing the entire cost for his corsiderc-
tion. Contractors are deemed to have read and underst-

the terms of the agreement for the contract they arc

nerotiating for,

B(II)(e) Sub-Contractors and the Terms of sub=Contr-cts:

S.59(1) of FIDIC defines nominated sub-contract rz as:

"all specialists, merchants, tradesmen and others
executing any work or supplying any goods, meteri-ls
ar services for which provisional sums are inclu’ed
in the Contract, who may have been or be nomin-ted
or selected or approved by the employer or the
Engineer, and all persons tc whom by virtue of “h=-
provisions of the Contract, the Contractor is )
required to sub=let any work shall, in the executi'n
of such work or the supply of such goods, moteri~ls

or services, be deemed to be sub-contractors
employed by the contractor",
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The position of the sub-contractor is capable of bein, -

complex one, in the sense that he is often treated L +'.&

employer as though he were in direct contract with i i.,

The position however suggests that the contract under winich

he has riphts and duties is between himself a2nd the nain

contractor, The employer has no contractual relatiosusniry

with him, It is obviously necessary for his rights -nc

duties to be defined with care, This is in order for the

complicated situations brought into bein; by the rrescrce

on = constructional site of some dozens of suli=contr-octors,

who are all to some extent teliant upon cowm-n servic s, t

be reduced to a defined order, There is room fer = o074
settling

deal of argument in / the terms of the sub=-crntr-cto-,

In practice too, there is a very considcrable amount cf

inexact and careless thinking regardin; the relaticnship

which should exist between the terms of the main contr-ctor

and those of a specialist sub-contractor,

S.59(2) of "FIDIC" stipulates that the contrzctuir
shall not be required by the Employer or the Enguncer -°r
be deemed to be under any obligation to employ any nonin el
sub=contractor against whom the contractor mny raisc
reasonable objection, or who shall decline to enter int
sub=contract with the contractor containing certain iup sel

provisions,

C., Contractual Relationships between the Parties:

o

Engineering contracts constitute no small part T t.-

trade upon which the 1ife of an industrially growin
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cocuntry like Nigeria, largely depends., This in esscrce
calls for harmonious contractual relationships betweern tie
parties to such countractual obligations, The majer partice
to such contracts as earlier on observed, are the employcr,
the engineer as well as his representative, and the c. .irac-

tor, who often engages sub-contractors, too,

€(1) Relationship at the time of tenderini:

To understand better the complexities of the c ntr~ctu:-1
relationship linking some of the participants, it sa uld
borne in mind that, in a construction industry, the | r.ductc
such as dams, boreholes, building, et cetera, are n-r.-11:
s71d befrnre they are made. In manufacturin:s industry,
the other hand, the products are generally produce. 7i.c:
and scld afterwsards, The characteristic is &t the 1l &
of the complicated contractual obligations assccia’ ! wit
constructicn industry, Documents like scale drawi . -,
bill of guantities, general and particular cornditi o

contract and so on, have to be elaborately written, -

7]
Lt
-

sdequate communication of information from the ermplo cr
the design team and from the design team to the producti
team is of utmost importance, According to the existin-
custom, the features of the final product must bve “escri

in unequivocal terms and quantified to enable the ¢ »ir-ct r.
t3 offer a firm price., It is, therefore, understsrd=’ le
that this starce of the process should receive so nuch

attention.,

Concerted efforts of all the participants will
e_..-o/le
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up end act as time = saving device for the crupletion of
the project. The scope, quality and quantity of th:
information exchansed among the parties laryely depen? unon
the type of cintract linking them, ard how far the contrictor
participates in the design process. It has come to le
accepted practice in Nigeria that major contracteg are swordel
by competitive tender in which case adequate detaile
description of the construction precjects are to bte furw rad.:
to the contractor. The only legal obligation of the .
contractor to the employer it may seem, is to endeavour to
produce or construct satisfactorily what has been deccribod
in the terms of the contract. If any deviation is rcouir:zl,
the consent of 2ll the parties have to be souzht. Taie is

known as variation,

Competitive tender, whether open or selective, b s
become a universsl practice in the public secter o7
construction, The main objective is to saferuerd poblic
interest and prevent undue favouritism and corrupti o,
is at times claimed also that competitive tenderin ivis
the employer the best value for his money., This vi o io
nowever debatable since in the provisions of the form f
tender it is clearly stated that the employer is n.t
bound to accept the lowest or any tender he may reccive,
One noticeable disadvantare of competitive tenderin: is
lack of ccmhitment by the intendinz contractor, FHe cain™t
contribute to the output of the production team's desim,
It alsc tends to ignore the skills, plant and equinm
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such team may have provided, This could have the =f1e~t
of freezing technological progress since competitive
tendering largely favours conventicnal methods, procodurcs

and techniques of construction,

fn elternative contractual relationshic in forn of
assimment of constructi~n project is that <f nerotinted
contracts, This embraces a wide range of proceddrcs
developed to enable the employer, the enrineer and +i
contractors to come together at early starmes of plenninig,
Nersotiated contracts are more frequent in the privace
sector and are generally used in the maintenance and rcpair
work, By their nature, they cannot be quantified wi*h
precision in advance, and also feor those hi:hly spccialicsc”?
operations which do not lend themselves to coupetiti
negotiated contracts are of little use, In between ¢ ne-
petitive tender and negotiated contract, there are ¢
number of hybrid procedures some of which have been use!!
f>r many years, while others are still at an experin.nu-l
stage. One of the well-tried procedures is the des! r=c-nil
build type of competitive tendering applied to public
civil engineering work, Here, Jjoint teams of desirners cnd
contractors are invited to submit thefr propcsals for -
piece «f work and at a2 given price, The employer only
defines in Zeneral terms the main characteristic <f tho
work to be undertaken, It is up to the Jjoint team t
satisfy the employer that its design meets his requircrent
as contained in the invitation to tender. Also the teans
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has to prove that it has resources to adequately carry  ut
the work within the price and the time limits specifi.’
the employer,

C(II) Relationship after acceptance »f tender:

The employer and his azent, the engineer appoint:. I r
the contract as 2 whnle, have the rirht tc expect ta-t tho
sub=-contractor should assume in relation to the werk he
undertackes, the same obligations as the mairn controct r,
This is in so far as such obligations cannot be uncertasen
by the main contractor himself for example, the main
contractor is under an obligation te remove any workmau
whom thc engineer considers undesirable or inccmpetent,

In the same manncr,; the main contractor will be expecterl

t2> bind his sub-=contractor.

It is in the interest of the main contractor t- n==s
on to the sub-contractor as many of the burdens place” ur '«
him by the employer as he can, but he has no rirht t. 1t z-,
One 2f his functions as a main contracter, in consicco: £1on
~f which he is expected and entitled to take a profit u n
the cost of sub-contract is to bear the impact of any
differences between the terms of the contract which he has
negotiated with the employer and that which he is able to
negotiate with the subecontractor. The contraoctor birs 2
right however, not to be forced into what he may conei er
an unreasonably harsh contract with a sub-contractor m.rely

because the employer has nominated the sub-controct-r =ori
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the latter has proved to be intransigent in nepotiati ns.

The sub=contractor has the rivht subject to the fore

to negotiate his own contract in terms that are prop v
appliceble to his own industry and its praoducts, Ir @ others
of payment, the main contractor and the sub-contrsctcr cre
independent, The sub-contractor looks to the main c nii-ctor
for payment, and unless specially agreed, has no int.rcet

in the payments made by the employer to the mnin crntr ctor,

There is a tendency for main contractors to endeiv u:
to pass on all the terms of the main contract, It ic
sometimes, considered sufficient however, for a sut-
contractor to be invited to quote upon the .eneral inli:
that the terms of the main contract will apply to =l1 =ii=-
contracts, At other times, the sub-contractor is r
furnished with a copy of the terms of the cuntract. Vo ic
cither expected to take them on trust, or if he sc wich 's,
to examine them at the main contractor's office, The
tendency to require sub=contracters to 2ssume all th
sblizations of the main centract, whether in vogue
freneral terms or throuzh the medium of this form of sube
contract has been strongly opposed in scme qunrtcrs.q“
The British Electrical and Allied Manufacturers!

Association once observed that:

The,...Committee frequently has to consider th< cisc
when a2 main contractor attempts to impose on a sube
contractor, a set of unsuitable conditinns on the ;r un<
that these are the conditions which the main contr-cti-r
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has to accept.

"Sometimes this is done by a shert form of w rcs
in which the sub=-contractor is asked to acce +
the terms of the main contract in so far =5 t' .v
arply to him, On other occasicns, atteapts ‘1o
made to construct a garbled set of sub-controct
ccnditions based ¢n the main contract*,

Both these methods =re equally unsatisfactory =11 in
the event of a dispute, can lead to difficult probleus of
interpretation and construction. & common sne is to ottenot
to apply a set of construction conditions overnin +he wsin

contract to sub-contractors who are delivering equipment
only and have no construction works to do, In some “ie¢l’s,
an attempt has been made tn overcome the sub=contro:tin:
préblems by introducing a single special set of stondar!
sub=contracting conditions for use with standard m-in

21 This has never been a metho:d which ¢ "¢

contracts,
applied satisfactnorily in the ensineering industries. The
variety of sube-contracts is infinite and it is impre-ibic

to provide one standard form which would do for-all,

One recommendation that can be offered is that the
standard conditicns accepted as suitable for the work
being done should be extended. Any special obligati us
arising from the special circumstances or the provisiims
which the main contractor has underwiitten in the n«in

contract should then be included by way of addendum,

The first requirement for the prevention of disputec
is that each partner should know what the rirhts onf

obligations of both parties to a construction contracts ure,.
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Such parties should be discouraged from proceeding ~n *tnno
basis of merely vaguc ideas of what is required, eoch .
thinking differently from the other and acting aceor?ty 1.,
From time to time, things can g awry, when constructl .z
works are defective or due payments are not made, oi whnn
the #ooa fellowship evaperates from the daily ive on?d foze
of contractual or commercial relationship. .he lersl
rights will have to be evoked and the strenzgth of the

structure that lies behind the facade of businesgs n»r

controctual enthusiasm will come to the toest,

The evolutirn of the company as a 1eﬁa1 entity .fter
all provides the compunity with an exceptionally valuatle
form of associatinn and ownership.22 As a2 general
principle, it will be universally apgreed thul the more
precisely cne can define the provisions of a contrzcl the
better, and it is desirable to be able trn limit with
certainty the documents which are to be examined in <rler
to establish these provisinns, In practice huowever, in
any piven contractual situation, the parties will s ree

where the 1limit is to be drawn,

D. STAGES IN CONSTRUCTION PROCESS:

Although it is diffficult to generalise, it may he
useful to describe briefly the conventional methcd in
which constructinn projects are handled. This is in srdsr
to give a better understanding of the complex relatiursan
between the partichpants to the engineering contracts,

The major features of the conventional process are the

eeenes/lt0



sequential interacticn between and intervention by the

participants,

The first stage is the assessment of demnnd f v
construction and the study of usep requirements, In thr
case of collective or public employers, the b2dy of know-
ledrre acquired may serve as a guide, For individucl juild-
ing or individual employer, however, the varicus zswcts.
>f the user requirements may have to be studied afr-sh .n
every occasion, Then, the employer formulatcs his trief
to the designer based on user requirement, The Lrizf
should include terms of performance, limits of expen itur:,
bill of quantities, and other tender documents, .t this
stase, the designer undertakes a complex series of ero=
tions, whereby throush successive approximations, he
attempnts to define the work to be done in accordance with
his professional standards and local or socizl convortiong,
Ultimetely however, this is done with a view io sctizrin
the employer. Increasingly precise proposals are suhimittcd
to the scrutiny of specialists and cleared with th. clii- <,
until a set of documents is obtained, These documcnts
serve as a basis of consultation with the producti n tc- 7,
This includes, wherec applicable, contractors and mrnulcturers
of the construction materials and compcnents. Irreccoct ve
of the type of contractuzl arrangement, - point is ro¢-chs
when the documents must be sufficient to enable =2n estlmate

of the cost of the project,
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This process goes simultaneously with clearance »f
prepared proposals with the public autherities res—~isi'.1-
fer planning approval, building refulations, safety re-uir:-

ments, buildin; licensing, financial sanction, insur :.ce
23§

'
et cetera, ot all the constraints enumer:ted zbove
apply to every kind of construction work »r in ever, c:ontry,
Consultation is also required with essential utilitv Y ar?,
To enable a co-ordinated set of actions of the vari us

authorities concerned, a Jjoint meetins of nll the L iics

may be desirable,

In the next stage, tenders are called {:llowin = whiic
the contractor estimates the price te be paid for su, lics
of services and ass=mblin of machineries, The emnliy:r
will then decide on who to offer the contracts to., e

contrects, when sivned, bind the pesrties concerned,

-

Necessary clearance would have been obtained by ncov,
site is then handed over t» the contractor who woul!l
initinte the production and assembly for the precject, o
construction staze inveolves a lot of review, evalustl n
and redesipn., More often than not, 2ll the technicnl

information required from the desizn team to complitc 1o

ct

project may not be available, at the time of conmencorcn
of the construction, It is indeed customary for th-
desisn team to continue furnishin; such information
throu;h ut the process and almost to the end 2f the

construction,
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It is sometimes claimed that all producticn irf 2. <1 o
should be made <vailable before work starts on site » .. .= -
the contractor is appointed. This is seem as 2 neceser
step to avert the friction between the empliyer and th:
designers on the one hand, and the manufacturers an
assembles on the other hand, It is, however, obvi it trat
if the designs were completed in all their details (f re
the appointment of a ccntractor, there would be opportunity
to make valuable contributicn to the desien ;rocess “r.um 1is
knowledge of the loristics, managerial and techniczl 1r "lcn:z
inv-lved, There should, therefore, be a compromise t«
harmonise these conflictin;; interests, Thetr relat ve
success or failure depends in the last resort on the
professional competence of the participants, and on their
willinzness and ability to work together towerds ¢ coprion

objective,

Throughout the construction perind, the activiti s =f
the contractors are monitored by the employer or his
professional advisers, To safeguard the interest I tnc
employer against defects or malpractices and as a =i n =7
senuineness of the contracteor, it is almost a univers:i

practice to defer the payment for a certain proportion of

[yi]

work done, This is known as retention monev. Such bLilnnce
is paid to the contractor after a specific period of tim_
ar after a maintenance periocd, This varies with diffcront
contracts, Upon completisn of the projcct, cnd tu th-

satisfaction of the employer, the work is handed ~v.r t

I o~
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the latter, This is when its life as a valuable nge +

begins, This, of course, has implicati'ns in terms

management, operational and maintenance costs, It g» n]l-

lies with the maintaining, repairing, alterin: and ¢ o

sion of existini works,

In every construction project, the non-professi-n-1

group does seem to be lar:cer, and the success of the

project is determined in part, by the co-ordination b .twoor

the professional and the non-professional parties t. :the

contract,

eeees/ll
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CHAPTER THREE

STANDARD FORM OF ENGINEERING CONTRS.CTS:

(A) Basis for Standard Form Engineering Contract

It is general for the operations involved in censtructio
works to be subject of a written contract, Engineerin;:
contracts, strictly speaking, have no code sanctified hy
statute., In the absence of a properly detailed written
contract, therefﬁre, such cnntracts are left tec be j virned
only by such rules as can be evoked by cust.-m1 or decuced from
Laws in force from tiwe to time, Engineerins contracts rencin
avowedly contracts for the sale of goods, the price bcin
essentially the price of the goods plus a provision for the
technical labour and supervision involved in constructi-n
woerk, When contracts are conducted by means of the p-rilvs!

standard terms of trade, they are said to be Jf "st-ndard f ro!

Ao(1) Kinds of Standard Form Contracts:

There are twn broad kinds of standard form contract,
as observed by Lord Diplock in the case of Schroeder Fusic v.

Macaulay.2

"The firet of very ancient origin, are those wiich
set out the terms nn which mercantile transsctiins
of common occurence are to be carried out, Ex-nrles
are bills of lading, charterparties, policies T
insurance, contracts of sale in the c.mmodity mcorkets,
The standard clauses in these contracts have Decn
settled over the years by negotiation by representc-
tives of the commercial interests invilved an” heove
been widely adopted because experience hos shywn Lo°T
they facilitate the conduct of trade",

Such contracts present few problems, The partics ~re
on a more or less equal footing, They have dcveloper

form of contract which suits them both, and so they usc it

-nu/ﬂ-’r‘?




each time they trade together.
Lord Diplock continued by saying that:
"The other kind of standard form of contract..,...i:
of comparatively modern origin, It is thne res.’t
the concentraticn of particular Kinds of busiiess in
relatively few hands,,.... The terms of this ki
af standard form of contract have not been the st et
of neiotintisn between the narties t- iteessses |
have been dictated by that party whose hargeinin
POWEYr, sssee €nables him to say; 'If you want tliese
goods or services at all, these are thc cnly ter e
on which they are cbtainable, Take it or leocvc it,'?
To be in & position to adopt this attitude towerls n
party desirocus of entering into a contract tc obtain ¢
or services provides a classic instance of superior Tor -inin

power,

The Development Authorities present an intcrestin
illustration of standard form contracts of this kind,
acticn, as regards their construction werks; usually ~s=i o
to specialist cntractors, There is then bcund to Le¢ ¢ rni.iicy,
because the employcr and the contract-or are both usc”
petting their ways; with years nf professional expe:r: >C

behind them,

Ae(II) "Battle of FORMS",

The phrase used when standard contracts clash ic e¢-1lc
a "pattle of forms," which often arises, for instarcc, in
paymentst' clause, This will be fully discussed leter un'.®
the review of some main clauses, There has been a recont
decision of the court of Appeal which serves as an illusir:z-
tion of a battle of foarms, It is also something ol
reminder of the technicalities of formation of consiruction

'...’/u‘e
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contracts, This was laid down in the case of Butler i

Tool Co, Ltd v, Ex-Cell=0 Corporation (England) Ltr}.LL

In this case, the contract was for a machine t--]

ey FT L

dispute arsse about the price to be paid, The buyers |

made enguiries about the tool and in response, .n May 2

1969, the sellers quoted a price »f £751,535 and a del

date ten months later, This cffer was stated to Le o

]

to terms which "shall prevail over any terms and c 1.7

in the Buyer's order", The vital term was for prige v-

This meant that the price for the goods was to be th.t

prevailing at delivery and not when the ~rder was pl ced

which was on May 27, 1969, This order was mnade nn 2 s
form, the terms of which differed in several respects
the sellers' terms, Of perticular importance was the

-

that it contained no price variation clause, ..t t!

of the order there was a tear = off acknowledgment =11i:

It read,
"He accept your order on the Terms and conditi
stated thereon",
This slip was c-mpleted and returned on June 5,
it was accompanied by a letter stating that the order
accepted in accordance with the quotation supplied i

When the machine was delivered the price has risen oy

The acticn was broughfon the issue of whether this irer .-

was payable, Th2t is, to decide which of the two °

applied to the c-ntract,

co e ./h-{?
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The court of Appeal held that the buyer's order -7 i .
was a counter-offer, destroying the offer made by the s¢ll .rs
on May 23, The return of the acknowledgment Slip am wnt +
an acceptance of the counter - offer. The controct w-s

thercfore, made on the buyers' terms,

Thus, the increased price was not payable, The

st
+
T
|

sent with the slip was held to have been irrelevant, It
merely referred to the price and identity of the machine,
It did nct operate to incorporate the seller's terrs ints the

contract,

The principle in Hyde v, wrench5 was applied; vhor: -
crunter - offer was regarded as having violated a strniir
>ffer, No acceptance, theref .re, existed on the basis ¢
the first offer sr even the counter offer if the seller wes

not willing to accept the latter,

A.(III) Precedented Standard Forms Contract:

Standard form engineering contracts in the Develorment
authorities, are roverned by some assumptions and principles.
Such contract supposes no identifiable moment, It 1 ks *

a period during which a number of physical opcrations will
take place upon a defined pliece of land, At the end of such
period, the land will include appertunances in the shipe >f
buildings, dams and so on, Such buildings arc not th re
before, During this period, there will be a successi 1 7

aXteraticns of property ri hts.6
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There is inevitable complexity in writing such stondora
firm contracts which must cover multiplicity of details,
This makes the task of this type of writins = scrious uricre
toking of legal draftsmanship., Such an undertakin, is,
however, seldom needed, because the very fact that the
enzineer is likely to be involved, has led to the existeace

2f elaborate precedents, in the shape of standard crntrocts,

The Development Authorities often rely on “FIDICH ! gs if
stand=rd fcrm, The document is extensive and 8pace alone
precludes its inclusion in this writings by way of refcrence.
It is seen as a serious attempt to deal with 21l e ntin -
which can be foreseen in the class of ccntract with w.ica i+
deals, It is readily available from the sponsrin' ssccl -
tion; that is, the Institution of Civil Enringers, ta-
Federation of Civil Engineering Contractors and the

association of Consulting Engineers.,

There is a broad similarity in principles betw« -
“FIDICY" and some other standard form €ontracts - like the
Model Forms of General Conditions recommended by the
Institution of Mechanical Engineers: I M,E,%, No ne~+
precedent is, however, available in writing constructi n
works agreement, for the Development iuthoritics, In
zeneral, business transacticns asre tendgéng to be increasin-ly
integrated into routine procedures, This is nchieved
throu;h the use of printed forms, standard conditicns gnld

the like, Parties are found to exercise little or »- oLTE

.'.../51
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to ensure that most conditions de apply., H.B. Sales,&
advocatins the suggestion that the legislature shoul/d
impose standard conditions for certain typical contrsets,
for example, argued that it would be advantageous and th +
"far less time would be wasted in solicitor's offices,
barrister's chambers ard the courts, in tryin: to fin! ut
which documents, if any, formed part of the contract: =i

how they ccould be read together, if at all®,

The Development Authérities should welcome this ty.c
of suggestion with some reservation, Sales cannot hove
been more correct in the time-saving advantase he f rescec
in the process of legislative draftineg of standard for.
contracts, Like all other legislatians,g however, its
review is hardly advocated or implemented, Law cannut -"ford
to remain static in a developing Nation like Ni-eri-n,
Contractors may even manocevour it to the disadvanta. ¢ of thc
employer,

B. Review of the Main Clauses in a Stindard Form
Construction Project:

TUNGAN KAWC IRRIGATION PROJECT: A Case Study:

B.(1)To a large extent, all the Development suthoriti s
base their engineering contracts on “FIDIC".10 It will
therefiore not be surprinsing to find most clauses in thc
fontract for the irrigation Works chosen for case stu’ly

identical with those in "FIDIC", Such main clauses ~re:
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"
CLAUSES NO. ! CORRESPONL I
IN TUNG/N ' CLAUSE IN

LIST OF CLAUSES
KAWO AGREE-! BrrIpITCn

e = - 4 £ =T

- MENT | ;
1, Commencement of Works iy 11

2, Variations 51 51

3, Force Majenre 6% 65
hu. Liguidated Damages L7 L7
%S. Perfurmance Band 10 10 ;
%6. Completion Time I3 43 ;
h?, Delay in Completion of Works Ll i

3, ipht of Cancellation 70-71 70

9, Certificates and Payments 60 60
10, Arbitration &7 67

Many contractors could convincingly argue their case to

exaggerate unnecessarily any such expenses incurred, or zven
allege that some exXpenses were incurred when they were not,
Alsc, what can be considered "fair" by the Engineer ss on
amount incurred is relative, The standard form controct
should include a conservative estimate from cvailable d-ote,
on such incurred expenses and the amount paynble in

respective Development Authority.

B.J.,{(i1i) Variations:

This includes alterations, additions and cmissions
under Clause 51 of the Agreement under case study 28 well

as in the corresponding clause in FIDIC., The c¢lause emnowars



- 53 <
the Engineer to make any variation of the form, qualitv -r
quantity of the works which in his opinion seems necess -
and desirable, He shall iive order to that cffect t- 1}
Contractor; to
(2) increase or decrease the quantity .f any irk
included in the contract;
(b) omit any such work;
(c) Change the character or quality or kind -f =ny
such work;
(d) change the levels, lines, positicn and dimens: s
of any part of the works; and
(e) execute additional work of any kind necessorv

for the c~mpletion of the works,

Such variation shall bhe made in writins and sholl n~t
in nny way vitiate or invalidate the contract., Its v luc
(if any) however, shall be taken into account in ascort inin
the amcunt of the Contract Price, Verbal orders have to Le

confirmed in writing, subsequently.

The main legal cobligation of the contractor towar is
the ¢mployer is to produce satisfactorily what has tecen
described in the conditions of contract., This means It
any zlteration in the characteristic of the project == =-
described in the contract implies departure from thec
comditions of contract, and requires the consent ol =271 the
participants. The problems associated with “varieticr. ~r-cr
3

in the construction industry are complex and hive c™mfuanici
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many specialists and led to innumersgble complzints on'
disputes. It is not often that contractors abiide Lj; '«
Engineer's order and even seek to reduce it into writin
for further confirmation by the Engineer, The contrect r
is usually placed in a difficult situation, Leczuse viria-
tion orders, strictly speakiniy;, involve increase in c nstruc=-
tion price, which the employer always seeks to convincc the

contractor tn absorb as part of the original contiract price,

The problem associated with variation arder descrves
to be treated with open mind where arbitrator allews 11
the parties to the contract a fair hearingz, Engincerir
¢ ntracts are entered into in a clear recognition that the
Construction Projects which are to be brouht into lein
exist only in the mind of the designer, aAlsc, durir. tic
time which will elapse between the sipnings of the c.nir-ct
and its completion, changes in desijgn may be decided ur n
or may be forced upon the engineer by circumstrmces.12
This fact accounts for the clause which appeurs in =11
contracts regardini variations, Variation clause s metim.s
contains a provisé that no variations, shall, except with
the consent in writing of the Engineer and the c ntract r
be such as will with any variations already directed L
made, involve a net increase or decrease in the contr-ct
price of more than certain percentane.13 This limitin
percentaje is a valuable protection to the contractor, gl ce
without it, he may be required to continue work of iny

particular type indefinitely, The price quoted in hig Zernicr
.09.00/55
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event of delays, due to force majeure; Also, if the eniine:r
has acted in accordance with the contract, the extension will

be reasonable, havinz regard to the circumstances comploincd of

There is no apparent reason therefore why the c¢-:treoct r
should not finish at the proper time except for recert
restrictions on importation of gnods generally, If Lic acvever
defaults, he is in breach of his contract, The remc’y for
oreach of contract is damages. The agurievesd party mry
able in addition, if the contract is broken; to claim tn-t
e is himself discharged from obligations restins in nhia, §
can eject the contractor from the Works and hence employ
another contractor to finish the work, This would re 71 ne in
practice only in the most extreme cases because the chon ™
of contractor would itself occasicn serious delays and

arzravate an already unsatisfactory position,

Quantum of damages bears no relation whatever to tic
magnitude of the subject matter of the countract, Cert-inly,
a clause on liquidated damages serves as an advanto. e ©
hoth sides in a construction contract and, is really f
more value to the contractor than to the employer, 1¢ tee™s
to be applied in order tc ascertain whether a fault lescrves
liquidated damapges were reviewed by Lord Dunedin in the cis.
»f Dunlop Pneumatic Tyre Co, V., New Garagze Co, Ltdzﬁ
The tests are that:

(a) the expression used, is not conclusive, alth-u h

prima facie the parties may be presumed to menn

what they say,
...li/59
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(b}  the essential nature of liquidated Aamages is
that it is genuine pre-estimate of the dcm&ﬁe'
likely to be suffered,

(c)  the censtruction of the contract and 'the 17 nt
of existing circumstances at the time the
contract was made to puide the assesément of

damages.

(d) a sum may he a renuine pre-estimate of darnz-cs,

even thourh any precise pre-estimation is

impossihle.zz

In Nigeria, a form of words will be found in the
engineering contracts, which renders the richt of the
employer to claim damages on the basis of a stated percontae
for ench week of delay to be without prejudice to his ri-ht
to recover the actual damages suffered, A Clause of this
kind is manifestly inequitable and should he resister,
Liquidated damages should be unenforceabhle, whether s>
fdesignated or not., L main contractor can be faced with 2
ligquidated damages clause, which by percentage is reluted
to the whole contract sum. This may be dependent for the
fulfilment of his obligations upon a number of subl ntresciir's,
whnse contracts are much smaller in size leading tno a
difficult problem, It is clear that the sub-contractor o0y
enter intec a commitment to complete his secticn of the wilk
by a stated time. This is in the knowledee thoet 1T he fnile,

[

the main contractor may be involved in payment of liguidntz
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lamages on the whole contract, Then, in the absence ~f
provision to the contrary, he will be liable under th: ool ¢

3

of Hadley v, Baxendalez to indemnify the main centr-ct »

hypethetical
In an L case, if the main contractor iec 2 s

weeks late in handings over a complete huildin ;, cont»i ut ry
factors beini; that the lighting sub-contractor, the 71  »:
sub=contractor and the 1lift installation sub=-ccntrect v .cr

all in default to the same approximate extent, all the
Sub=Contracters may be .equally appertioned the blame for default, This

is sometimes inappropriate since their sub-centracters awards vary,

Indeed, it gives the impression of havin: been ‘r-wm
without reference to practical realities of the industry cnal
n the bosis of 2 purely legal apppoach to n hypothetic:l
situation, In some aspects, the consequences of default
couldd be so out of proportion with the magnitude of 2 su. =
contract that it wruld be wise for a sub-contractor nost t.
accept the obliraticon if he clearly envisages what it c.ul”®
mean.eh There is probzbly no completely fair soluticr =
the precblem how to apportion any amount suffered in thc 1.rr
>f liguidated damapes by a main contractor between thot
contractor and one or more sub-contractors who are thz selves
responsible for the delay in varying dejrees, Such provler
sh-uld be clearly faced at the time when sub-contracts. re
placed, and clearly expressed in those sub-contracts, It
may be possible for this risk to be made the subjcct of
insurence in some circumstances, This is in spite I the
fact that it is not normally possible to insure cszainst tie

consequences of one's own contractual default, It is n-t
cowenl 61
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impossible however to insure against the consequences »¢
default of ancther party. Such insurance would, however
call for a specially neizotiated cover, and it wculd be
necassary to write a policy around the actual circumstionces
of the case, To enforce liquidated damajes clzuse vy ti
courts is sometimes difficult if the Contractor con su
that any part of his apparent default was due to & failure

on the part of the employer or the Enitineer.

B(I)(v) PERFORMANCE, BOND:

Clause 10 Part1 of the conditions of contract -7 th:
Tun.;an Kawo Irrijation Project under study stipulstes tar t:

“If the Tender shall contain an undertakin~ ‘v
the Contractor to obtain when required the
guarantee of an Insurance Company or Bank cr
alternatively to provide two good and sufficicnt
sureties to be jointly and severally beund with
the contractor to the Employer, in a sum not
exceeding: ten percent of the Tender sum for the
due performance of the contract under the terus
of a Bond the said Insurance Company or Dank -r
Sureties and the terms of the said Bond sholl te
such as shall be approved by the Employer and <he
obtainineg of such sureties and the cost to the
Bond to be so entered into shall be at the ex ' s
in all respects of the contractor unless the
Contract otherwise provides."

A surety is one who promises to be answerable f r *h
debt, default or miscarriage of an other, The cocument by
which he pgives the promise is executed under seal in
practice, since no consideration moves t» him from the
promisee in respect of his promise, It is therefore collc?d
a "hond", this word denoting a sclemn promise iiven un.cr
seal, In form a bond is a "promise defeasible upon cniition

subseqgnent", which is to say that it is an unqualified
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promise to pay a sum »f money., This is subject tc the
condition that if a certain event happens then the propice
will be of no effect, The event which defeats the pr omise
in cascs like this is the fulfilment of the contractor's

blizations under the contractor.

Where Bonds are given by sureties or rucrantors the
courts will enforce them only to the extent that the
employer, in whose favour they are given can show th .t hc

"as suffered loss hy the default of the contracter,

The bond or zuarantee therefore operates just likz -
evidence of the existence of the surety, Some empl-ve' s

-

insist upon this so as to ensure that the burden cf sectil =
en
ment of damapmes will fall/ some person, in the event cf th

contractor hein;s in default and insolvent,

A "bid bond" is introduced at times, In such cascs,
instead of a personal bond bein yiven by an inlividual tic
unidertaking; to make payment is given by a bank or incar rce
company in the territory of the employer, He will t
instructed and indemnified by the contractor's own barlk,
which in turn will take a counter = indemnity from tlic
rontractor himself, No money will actually rass, excezt “or
nayment of commission and charges, unless and until the
employer evokes the guarantee. To enter into such an
arran:;ement, however, involves a ccntingent liability o Che
part of the contractor, The terms of the contract will
usually provide that if the tender is accepted and the
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contract awarded to the contractor the "bid bond* or “teor”
suarantee" will be increased in amount and converted i<
"perfcrmance™ "bond or guarantee whose effect will b .+ -~
stantially the same as the tond entered inte bty the su--ty

under the ccnstruction contract.,

Foth in the bid bond and the performance bond Lhere
is a promise to pay, defeasible upon the happenin:: c?
stated event, 1In the case of the bid bond, the paymer®t is
relatively small, and the event is the signin.; of th
contract. In the case of the performance bond the pav...nt
is larger and the event is the completion 9f the controct,
It may be nnted here, that much emphasis is not laid u n
the creation of "bid bonds" by the Development Authorictics,
Fifteen per cent of the contract sum is generally recuirce
for a performance bond, while one or two percent is recuired

for 2 bi¢ bond where applicable,

In general terms, it may be said that the reason-blc
amount for a performance bond is the amount of the retentic.
money, This means, that portion of the contract pric: wilc
is paid only at the end of the period for which the c ntr-cisr
is required under the contract to maintain in the Works,

The purpose inherent in this machinery is the protecti n f
the employer ajrainst default by the contractor, It woul
otherwise be difficult for the employer to sue the surcty

owing to his being outside the Jjurisdiction of the cm;l.ycr's

country, The tid bond lapses, if upon bein,; offered
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contract on the basis of his tender, the contracteor refusc:
t> enter upon the contract. It therefore operctes =s s
sanction arainst the possible submission of frivolous +:  r-,
The performance bond is forfeited in the event cof faillure t
carry ocut the contract accordin: to the terms. Such bon's
follow a repgular pattern, and the machinery o»f their (st blis-
ment and operaticn is well understood by the Banks on!

Insurnnce Companies,

G.(I)(vi) Completion Time:

Clause U3 of the condition of contract of the Tun 2n

Kawo Irrigation Project under study lays down in Pert -ne,
that,

"Subject to any requirement in the specificatin

as to completion of any portion of thc Works tefore

completion of the whole of the works shall lte

completed within the time stated in thc Tender

Calculated from the last day of the period named

in the Tender as that within which the works are

to be commenced or such extended time 2s may be
allowed under Clause Ll hereof",

In modern construction industry the problem «f 1-1:
dispatch is a serious one, énd in the opinion of many
observers failure to keep guonted dispatch time is o very
rrave offence in modern ens;ineering industries, Conmnronilse,
is, however, readlly reached on this issue amoni-st thec
parties, where there is delay, Liquidated damages nr:
often of worthless value if as a result of the delay hi h:r
loss of profit is estimated and cost of law suits wher:
peaceful negotiations cannot be reached from the btrecach °f

such contract may not be covered by such payment, neithcr
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