SFARCH AND SEIZURE IN NIGERIAN LAW
WITH PARTICULAR REFERENCE TO THE NORTHERN STATES

By
ALHAJ AHVIED  Abdullahi

A THESIS SUBMITTED TO THE POST-GRADUATE SCHOOL,
AHMADU BELLO UNIVERSITY, ZARIA, IN PARTIAL FULHLMENT OF
THE REQUIREMENTS FOR THE DEGREE OF MASTER OF LAWS (LL.M.)

Department of Public LAW
Faculty of Law
Ahmadu Bello University, Zaria.

DATE: DECEMBER, 1985

Copy-right:

No part of this thesis may be reproduced or
transmtted in any form or "by any neans
except wth the express perm ssion of the

aut hor .



This effort is dedicated to my father Hon. Justice
Lhmadu Abba Yola, all members of his family, my wife
Fadima, and my three children Zoinab, Mabarak and
A'isha,



DECIARATION

This theois has beern prepared solely hy me while
rugistered as o candidate for the Dogree of Moster of

Lavs at tho Ahmadu Bellio Univeirslity, Jsaria, Nigerine

Everything token from other suthors for preparing thia

thosis has been duly acknowledgsad.

Lo SHRN (s

(ihj§4bfh,"J/a é;tajaﬁ~n23; /ﬂdk%{sﬁfi;) -



- iii =~

ACKIOWLEDGEMENTS

In the properation of this thesis 1 have been assisted
in various ways by 2 number of pcople. I would have loved
to menticn all of them by name, But constraints of space
forced we tc be selective., My very specisl thanks g0 to my
learned supervisors, namely, Alhaji Baba M, Shani, Head of
the Deportmuent of Fublic lLaw, Ahmadu Bello University, and
Mr. Arshod Masocd, Reader in the Department of Private law,
ahuadu Bullo University, from whom I received wise counseél,
guidance and understanding, and who undertook the onerous
task of reading through the manuscript nnd making many valua=
ble suggestions. I do not find words to adequately thank
them for the co=operation they sincercly extended Lo nme
throughout.

I am 21so grateful to Miss BEsther Idoko, o student =
lawyer posscssing a keen interest in this ares of the law
who vecluntarily collecied some intere¢sting weterial for mo,

My most sincere thanks are due to Mallom Mohammed Inuwa
Mo-Allahyidi whose words of encouragement sustained my wmorele
ot every stage of this tazk,

I om deeply indebted t¢ my wifcu Fadimatu, and my children
;minab, Mubarak and A'isha for the forbevarance and understan-
ding they showed during the preperation of this thesis.

Mallam Horunz M, Yusuf deserves a 1ot of thanks for

typing the thesis with dedication aond spucd.

ATTORNZEY-GENERAL'S CHAMBLRS, ALHAJI AHIED Abdullaht
MINISTRY OF JUSTICE,
YOIA, GONGOIA STATE.



ABSTRACT

The centrepiece of this thesis is the study of the
N gerian |law o. search and seizure with special reference
to the Oimnal Procedure code.

Basi cal Tv, search and seizure,is a process enployed to
recover either fromthe "body of a person or froma prem ses,
nmaterial needed for the purpose of |aw enforcenent. Hence,
the police tan nake use of the process to recover crimnal
evidence, in the course; of their investigation or, where
necessary, in order to forestall the commssion of crine,.
Bv enpl oying the process of search and seizure, therefore,
the police may, for exanple, recover a hidden weapon from
the body of a suspect or retrieve stolen property fromthe

pl ace or prem ses where such property is kept.

Let ne hasten to state at this point that although
the law in N geria enpowers |aw enforcenment agents to
conduct search and seizure in the performance of their
respective functions, this power is not absolute. The
provisions of the Oimnal Procedure Code and the i m nal
Procedure Act relating to search and seizure provide the

| egal framework for the exercise of this power.

As a background to ny treatnment of this subject, it
I's deened appropriate, as a first step, to undertake a
survey of the devel opment of English common | aw principl es
on search and. seizure. This is because of the close histo-
rical connection between the common |aw and N gerian | aw
as well as the pursuasive nature of English court decisions

in N geria.
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This thesis is divided into six chapters.

Chapter one i.-e., the introductory chapter, identifies
the man probelm connected with the, exercise of the power
of search and seizure which the law strives to eliminate
or control. A that concernsthe balancing of the private
and public interests involved in search and seizure in such
a way as to ensure the protection of citizens in their pri-
vacv without prejudicing the process of effective law enforce-
ment in any way.

Chapter two discusses the common law position on the
subject with special reference to England and the United
States, In doing so, the chapter critically examines the
applicable common law principles in this area, the circums-
tances when search is allowed, and the limits of seizure.
It may be noted here that, subject to some exceptions. ,the
orthodox common law view'is that search is alowed only
when (i) it is conducted with the consent of the person to
be searched, or (ii) it follows a lawful arrest, or (iii) it
Is conducted on the authority of a search warrant. Some of
the exceptions to this common law position include (i) the
frisking of suspects (ii) search, in emergency situations,
and (iii) cases of items taken in plain view.

Chapter three is devoted to the study of the Nifrnrian
law on search and seizure. Against the "background of the

provisions of the Criminal Procedure Code and the Criminal
Procedure Act, this chapter considers when search of a



person or place can "ke made with or w thout warrant, what
property nay "he seized, and the powe” of retention of the
sei zed property. It further considers the procedural requi-
rements for the issue and execution of search warrants.
Finally, as a nmeans of securing the liberty of persons
wongfully or unlawful |y detai ned, the chapter contains

a "brief conparison "between n search warrant issued for that
pur pose under section 77 of the Orimnal Procedure Code

and the habeas corpus procedure.

Chapter four focuses on the question of admssibility

of evidence obtained bv illegal search nnd seizure. It
"begins "by defining an "illegal" search "before proceeding to
treat the

admssibility aspect. Here, the N gerian position is con-
sidered in line with other common |aw jurisdictions, such
as, India, England and the Uhited States.

The question of what renedies are available to a
victim of unlawful search and seizure is considered in
chapter five. The chapter discusses "both the preventive
options open to an intended victimand the renedi al options
available to an actual victim For instance, while the
Intended victimmay exercise a right of resistance or peti-
tion the courts for an injunction, an actual victimnmnay

"bring an action to recover danages for trespass, assault

~ the courts _ _
or "battery, or petition/for restoration of the itens seized.

Chapter six is the concluding chapter. It highlights
the shortcomngs of the law in its present formand the
probl ens associated with its application. It concluded

by recomrending the inplenentation of some specified nmeasures
wth a viewto attaining an overall inprovenent in the

si tuati on.
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The subject of secarch and seizure deasls with the
circumstances in which elther the person or the property
of an individusl may be invaded sgsinst his will in order
to look for and take therefrom material for some yurposes
connected with law enforcement. The power of search and
seizure has been conferred by law on its own agents, such
g8 police officers, customs officers, prison officers and
others to faclilitate the performance of their official
functions in the area of crime detection, prevention ard
inves tigaﬁ ion.

On the other hand, like the constitutions of many
other demeocratic states, the constitution of the¢ Federal
Republiec of Nigeria, 1979, guarantees to all Nigerians
the invioclability of persoﬁal freedoms and privacy af life.a

This being so, the power of search amd seizurc seems
to directly impinge upon these constitutionally guaranteed
- freedoms. How do we then reconcile the power of search
and seizure which 1s gz neeeseary element 1n the protection
of the interest of sccietj égainst erime and lawlossness,
and the freedom from encroachment upon private lives ard
Property so esgential for the mental peace and intellectual

development of citizens?

S

“r

¢ For instance, Bection 34 provides that "the privacy
of ¢itizens, their homes, correspondence, telephone
- conversations and telegraphic communieations, is
~ hereby guaranteed and protected.”

f@i;



This is the crucial question to which an answer has to
be found if societal interests are to be protccted without
deamaging the individual interests. In its quest fa such
an acceptable equillibrium the legislature has tried to
specify the cirecumstances when 2 search can lawfully be mede,
the procedure that has to he observed for this puypose, the
property that may be seized, and other related matters., And
the judiciary has, for kis part, propounded some principles
to prevent the abuse of the power of search and seizure
given by the legislature toc agents of lawe For example,
the judiciary has ruled against a general search (i.c.,

a search not in respect of specific documents or things

but a roving expedition for the purpose of discovering someey
thing which might be used to incriminate a person) and
declared that where a search is authorieged by a warrant,

the warrant must specify the place or places to be searched
and the article to be taken.2

In order to ensure compliance with the legislative
and judieigl norms, the law invariably recognizes the »right
of a victim of a wrongful ecarch to seek redress in civil
courts by way of an action for trespass.

In one of the oldest and most famocus English cases on
the subject of search and seizure, namely Eotick v. Qarringe
jgn,B Pratt, L.J., said, "... No man can set his foot upon

e

2. The cases of Crozigr v. C , (1827) 6 B & C. 232

and Pringle v. Bremner (1867) 5 Macpherson 55 (H.L.)
discuss the power of peizure under a warrant. See

infra, ne 19 and n, 21 respectively for a discussion
of the two casese

3. 19 St. Tr. 1092, For a discussion of this case see at
no« 16 infra,




his neighbour's cleose without his lesave; If he doss, he
is a trecpasser though he does ne damage at «11; if he

will tread upon his neighbour's ground, he must Justify
it by law..." | |

Also in a recent case,h Lord Denning, MaR., empha-—
sizing the need for the chscurvance of the correct procedure
when conducting a search, declared: _

eeoslt is fundamentel in (our)law that the
means which are adopted to this end should

be lawful means. A good and does not jus-—
tify a bad means. The means must not be :
such as to offend against the personal frece
dom and the privacy of individuals, znd the
elemental rights of property.... I his housme
is t0 be searched and his property seized

on susplcion of an offence, it must be done
by due process of laws .

The Nigerian law on search zand seizure is contained
in the Criminal Procedure Cnde, 1960, applicable to the
ten Northern States, and the Criminal Procedure Act, 1945,
epplicable to the nine Southern Staotes. '

It is noteworthy that despite the fact that the
Criminal Procedure Code and the Criminal Proeedure Act are
two different statutes, the subistonce of the law as conitained
in them {5 very mugch similar. , _

This thesis 1s devoted to the study of the law af
Ssearch and seizure in Wigerla with particular reference

to the legal position ass it prevails in the ten Northern
Btates.

o LT -

L« Rossminster Case, (1979) 3 All E.R. 38%, C.A. For
the facts of the case, see n. 17, infra; Also see
Lorad Denning, (1980), The Due Progess of Law, 122.




CHAPTER _1II
SGARCE AND SEIZURE AT COMMON LAW

Unéer the Bnglish Common Law, the pclice have no
general rowcr to comp@l people tc submitft to a search of
their persons, prgsescions, or rromises. Therefore, in
order to be valid, ths search by the police in England
mist be made either with the consent of the person affec~
ted or in the course of a lawful arrest of an offender with or
without warrant, or under a search warrant issued by a come
petent court.5 These principles and the exception to
them are considered below:

A.  SEARCH WITH CONSENT

Where someone geminely consents to a search by the
Police of either his own person or his premises, he has
no basis for complaining that the police acted unlawfullye
Thus, for instance, where a police officer has information
that a crime has been committed in a particular premises
he may, without obtaining a search warrant, seek the
permission of the eccupier ¥o enter and s earch the premi-
ses for the evidence of the erime. In fact, English police
seldom use scarch warrants because permission to enter

pPremises 1is usuglly granted.

— —

5 Bee generslly Fitzgerald, (1962), Criminal Law and
Punighnent, 176 - 178+ '




It is sometimes possible that in such a situetion
consent may be indueed either by a fear of the police in
gencral or a fear that they will search anywsy, Until 1963,
the common law in England provided no effective remedy in
in such situations. fiowever, in that year the court of
Criminal Appeal in the case of R Ve :':‘_jyll_(;_f) quashed the
conviction for drunken driving of a man who had agreed to
be examined by a doctor to establish whether his condition
was due to illness or due to drunkennesss The Court fel$
that his consent was not freely given but was induced by
fear,

B. SEARCH AND SETZURE UPON LAWFUL _ARREST

A lawful arrest may be made ocutside a premises whether
with or without a warrant. And, so long as the arrest is
valid the police are empowered to search the person of the
individual arreated.7 Such a right is reasonable and
negessary in order to recover things which may be uged
as evidence at the trial and to protect the police as well
as the prisoner against the possibility of the use of weae
pon or poison concealed on the latter's person,

But the question is whether the search in such cCases
can be extended to the vicinity of the arrested person as

well., This point has not been deécisively settled so far

by the common law in England. The general assumption,

6« (1963) 1 WLR 637, For a fuller discussion of this
case, see at no. 118 infra,

Te The existence of such a power was affirmed by Lord

Campbell, C.Jsy, in B Ve son. B.B. : 5
ﬁte 20'L.T, zo.s.'y?ﬂ Wilson, L4LB9 at 49



however, is that the police may, in addition to the search
> the body of the arrested person, also search the vieci-
nity of the arr«st.a

Again,a lawful arrcst may also be made inslde a premi-
ses either with or without a warrant. Thus, 1 police
officer engaged in hot pursuit of a flecing eriminal may
pursue thet criminal into a2 private premises without being
armed with a warrant. In fact, the law allows such an
officer to use reasonable force in order to gain access
into the premises for the purpose of affecting the arreatcg

Also, a police officer who is armed with an arrest
warrant €an lawfully enter into a private p;emisas for the
purpose of execl¥ing twhe warrant. Such an officer is
equally allowed to use reasonable force to gain entry inte
the premises where there is resistance.

An interesting question may arise as to whether the
police have power to search the premises where the arrest
of the offender has been made in addition to the seanch of
the person of the said offender.

The traditional Common Law position here is that the
police may search the premiaea‘of the arrest only if such
premises is in the ®ccupation of the person arrested,but

the police have no right to search the premises not in the

, ———— g TV -

8. Xarlen, (1967) Anglo-American Criminal Justice, 130,

9. 8 Ve i (1846) 3 C.B. 1423 10 Hadksbury
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occupstion of a person arrasted merely for the reason that
e hapreng to be on she premisces at the time of his arrest,
Howover, as a matter of practice the Bnglish police scarch
the whole of a house in whieh a person is arreeted on the
theory that such search is ineidentai to urrest.in

Thiés preactiee has generatéad a 1ot of controversy
because it constitutes a negation of the common law posi-
tion on the issue. But the controversy was finally settled
in 1929 when thg Royal Commission on Police Powers amd
Procedure declaped certain previous police practices te be
part of the common law on the ground that they had reeeived

the "tacit approva) of the courta»"’H

Thege included (1)
the search of the qwelling house of a person for whose
arrest a warrant has been issued; and (ii) in cases of
arrest without warrant, the search of the premises of the
arrest as well as the arrested persons; (iii) in eases ef
serious crime, any place where it scems likely that any
material evidenee can be obtained.

It may, however, be submitted that the report of the

Commission (which only represented the views of the Home

Office') could not, in principle, be regarded as a declaraw

tion of ths common law since it is universally accepted that

—
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10. Wade, "Police Search," Law Quarterly Review,{1934)
Vol. 50, 362 - 363.

11. Id. at 365 - 366,




cummon law principles evolved throuph the decizions ¢f
EBagiish courts and nct through declaraticons wmade by other
todies, The correct view of the law, it is respectfully
submitted, was expressed by Camden C.J. in Entick v,
gg;ring§g§1‘ when he said:
11 he(the deiendant) admits the facht (of trespass),
he is bound to show by way of justification that
come positive law has empowered or excused him.
fhe justification is submitted e the dJudgez, who
ere o look into the books and sec if such a justi-
fication can be maintained by the text of the
Statute Law or by Lhe principles of the Common l.aw,
If no guch excuge can be found or produced, the

silence of the bocks is an authority againsti the
defendant ., .

The subst-nce of the abcve gquetaticn is that the
conduct of & scarcher must be justified by reference to
o Statute or to the principles of common law, otherwise
it is p trespass,

The main purpesc of conducting = searcn is to louk
for and secure tangible evigence for the prosecutione.
It is, therefore, necessary tu determine the types of
property or object that can bLe taken following a search
after arrest, whethier inside or outeside & premises, and
to define the limitg of the power of the police to scize
property.

According to older cﬂses.13

the _power of seizure upon
arrest is limited to items in the posgsession or control

of the prisoner which may he evidence against him, or any

- - e — G —— - e e e e

12. Supra, n. 3 at 1C66€.
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weapon in his possession at the time of the arrest, or
anything which may aid him to cecape. Thie positicn is
in accordance with existing Enclich police practice of
taking upon grrest only such articles as are found in the
possession or control of the percson arrested which are or
which might he materisl evidenmce on a charge against him,

But a different view has olso gsined ground. It is
that the police may takc from the arrested person mnot
only thosc iteme which may constitute evidernce for the
offence for which he is arrested, but alsc those items
which may provide evidence "of any other scrious offence
which they (the polize) reasonsbly believe he has commite
ted. "3

However, it is noteworthy that the Irish ccurts have
long established the mule that the police are entitled,
upon lawfully arresting a person accused of committing
a crime, to $ake and det-in property which would form

material eviden€e cn his prosecution for {hat crime.15

Co  SEARCHE AND SEIZURE UNCEE WARRANT

The English commrn law riveg powcr to courtss to issue
warrants only for the scerch of stclen goods or the
evidence of theft %hut statutes have extcnded the power
to search such things as dangerous weapontg cr obscene

articles.

— v — A T w maa B e — AT - - e — -

14, See Cclisn Hamrtnn (4977) Crimingl Procedurc, 27.

15« 1ion Bricn, (1887) 20 L.R. Ir. 300, Also sece
nmps, “Thc w of Scarch and Sciznre," (1967),
Crinlnwj_Lq; Review, 2 - G,



In relation to 8garch warrants, the Tollowing points
should he noted.

(i) The practics of issuing a general search warrant for
the purpose of procuring evidence of orime against sus-—
pected persons was declared illegal and veid at common
law in 4755 in the case of Entick v. Qg;g;ggggg;j5 This
case condemned the long ~ standing practice ¢of the Secre-
tary of State issuing a warrant authorizing: (a) the
arrest and production before him of a person suspected

of belng involved in the commission of a crime; and

(b) an unrestricted seapch of the property of such person
with a view to taking therefrom sny material connected
with the offence,

In that case, it was ulleged by the defendants that
the plaintiff had publishef gnd was in possession of
certain seditioms masterial. Thereupon, the Secretary
of State issued a warrant authorizing his arbestipf
the seizure of all his papers and books with a view to
discovering the seditious pmblication. In execution of
the warrant, the defendants entered the premises of the
plaintiff and thoroughly searcheéd it for a durntion of
four hours, In the coursc of the search, they ransacked
the whole premises, broke apen the locks to various doors,

boxes, chests and drawers; they read over, prcbed into,

L N AR G fael. ERW P s PP ——

16. Supra, n. 3.



and examined all the private papers and books of the
plaintifrfy, Afd, though they failed to find what they
saarched for, they made away with scveral hundred pam=
phlets.

The pjaintiff sued the defendants in trespass. The
defendants, pleaded justification for their action on
the basis of the prevailing practice at the time. It
was held that because no principle of/éggmon law was eited
by the defendants in support of the practice of the
Becretary of State issuing such general warrants, the
warrant under which they had acted was wholly illegal
and void and the defendants were liable in trespasse. In
the words of Pratt L.J: "To enter a man's house by virtue
of a nameless warrant in order to procure evidence is
worse than the Spanish Inquisition ee.e it was a most
daring public attack made upon the liberty of the subject."
Lord Camden also declared that the conduct of a searcher
must be justified or excused either by the provisions of
a statute or the principles of common law, otherwise he
is a trespasser.
(i1) The warrant must also specify the offence in rela-
tion bo which the warrant is issued. This requirement
was lald dowmn by the English Court of Appeal in 1979

in the celebrated case of Rossminster.17 In that case

the British Parliament had conferred wide powers of

17 Bupra, Ile L]-I



search under the Finance Act of 1976 on the officers of
the Inland Revemue o a& %o ecnable them tc procure material
evidenee from tax evaders a2and Lo uncover frauds against
tax. Upon cuspicion that the Roesminster Group of Compa-
nies and those connectel with the Group h=d hegn porpe-
trating frauds on a large scesle, thec Reverme authorities
obtained scarch warrants itc scarch the offises of the
Group and the private pesidenees of individuals conngested
with them. A8 g result, simultancous searches werc gon=
ducted at the warious targets on z particunlar day and
thousands of all sorts of papers, files and documents
Beized.,

One of the vietime challenged the validity of the
warrant issued ageinst him on the ground that it .did no$
specify the nature ~f the offencc he wae suspreeted to have
committed and that it wne impossible to know the type of
fraud involved,

Denning, L.J., observing that the ctatute in question
must be econctrued in such a way as to protect the liberty
of the individual,; held that the warrant wa= illegal.

He declared that gvery warrant must partieularise the
specifie offerce which is eonsidered to Y¢ a fraud on the
tax and thet the warrant in question was bad for its faie

lure to-specify the offence alleged to have been gommittede



(iii) On thc question of what property may bc taken
pursuant to a Search warrant, it was once held that any
"property which forms evidence of the cffence in respect
of whinh entry upon a premises 18 made under & warrant
mav bc taken therefvom.18 However, jmdicial decisions

.sigce 1827 ceem to have ignored this limitation.

19 the police had obtained

Thus, in Crgzier v. Quprdy,
a warpant to sesrch the plaintiff's house for ¢ertain
specific goods allepged to have been stclen., But alfter
the scarch, they took away other goods of the plaintiff
not mentioncd i» trhe warrant and not likely to be of use
in substantiating the charge of stealing the goods so
mentiomed, Holding the police liable in trespass,
Abbott C.J. snid: "“If those cthers had been likely to.
furnish evidence of the identity orf the artickes stolen
and mentioned in the waryant, therc might have been rea-
sonable ground for scizing them, although not speceified
in tFe warrart...." But His Lcpdship hastened to add:
"I have cxpregsed myself in this manner in order to pre-
vent the surposition that a constable s«2izing articles
not mentiorned in the warrant under which 'he acts is

; 20
neeessarily = ftrespasger."” ¥
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18. E.r., 8ix_Carpenter's Casec (1510) Co. Rep. 146
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This decision established that in addition to the
artictles which are evidencc of the offonce and which arc
mentioncd in the warrant, cther articles which are likely
to furnish evidence of the identity of the stolen goods
may nlso be taken although they are not mentioned In the
warrant.

Furthermore, it would seem that a lawful entry under
a search warrant empowers the police to take an§ material
which is evidence of any other offence under poliee invese
tigation in which the accused is implicated. For instance,
in Pringle ve. ﬁngmggx,21 a warrant was issued for the
searbh of the pursuer's premises for pieces of wood and
fuses used in exploding the bush of a cart-wheel outside
the manse of a church minister whose recent arrival had
roused a storm of protest. In the course of the seareh,
the peclice discovered eertain papers which the minister
had received and which seemed to implicate the pursuer
in thq/%gig%igg to these letters which was mwnder invegsti-
gation. The police took away the papers and arrested and
detained the pursuer for a short while, He brought an
action against the police for illegal search and seizupe
of the papers not mentioned in the warrant.

In dismissing the action, the Court held that, in the
circumstances of the case, the defendants were Justified

in taking rossession of the pspere which they found implying

21 «Supra, n. 2.



the appellant'’s comprlicity in the offence which was under
investigation.
11, MODERN DEVELOFMENTS

We may at this stoge exeamine some modern developments
in the common lawe It order to put our analysis in
proper conﬁext, we may briefly restate the undisp-lzted
and well established principles of the common law as they
obtained before 1929 when the Roysl Commission on Police
Powers and Frocedure submitted its Report.

First, a general search warrant im illegal and void;
gecbndly, for a search to be lawful, it must either be with
consent or in@idental to arrest or follow a lawful entry
into premises; thirdly, after the arrest of a person the
police can search him and the premises occupied by him
and take such property in his possessicon or control as
forms evidence of the offence for whiech he is arrgsted;
Lourthly, if the search is authorized under a warrant,
the police may take property which may be evidence of the
offenece for which the prisoner is charged as well as the
pProperty which may be evidence of any other offence under
investigation in which the prisoner is implicated; and
Lifthly, an wnauthoriwzed search of either the person of
an irdividual or the premises constitutes a trespass on

the permon or premises, as the case may be.



However, certain develnpments in the law cf search
and seizurc in the »ost=1929 era have nct becn in line
with the foregoing principles of the common law,

For instance, in thc casc of Elians v. Ppsricre &

3

iﬁ@gpﬁ,zd which arose barely five years after the Report,
H- was arrested under a warrant at thc premises of his
employers, the N.U.W.M. Company. The police seized a
number of books and other documents found by them on the
premises at the time of making the arrest. Some of them
were not even the property of H or proved to be in his
possession or control, and none of them was or could

have been used in evidence at the trial of H,

One of the ddcuments seized was used at the subsequent
trial of one Elims, ancother official of the N.U.W.M.
Cempanye Most of the documents were returned by the police;
but some of them were detained expressly in connection
with the preosecution of Elias, and yet others were detained
for possible use in "any other proceedings of an analogues
character which may be instituted,"

In these circumstances, the Company brought an action
against the polieeg claiming damages for alleged trespass
to the premises and for conversion and detime of their

books and other doeuments. The Company contended that

- - -

22« (1934) 2 K. B. 164.



the scarch and selizure were illcgal sincs the police
were not in p-.'--fxs;r'-;ss'i-.'f;1 of a valid varrant for the searsh
of the premises but/t‘.;hu:; conducted the search only after
arresting H on 4 warrant for his arrect.

The peol ice, basing their own dcfence cn the ctmmon
law, conternded that the seirure was cuite lawful for the
reascn that the c¢ntry on the premniscs was fcr a2 lawful
purpose and the doeuments were taken by them in Qonnexion
with the esrrcst of H; and thet some of the documents were
detained for beinz used as evidenec in criminzl procee-
dings sgeinst Elins sand procecdings likely to be institu-
ted ngainst cthners.

Horridgc, J. tock the view thot "the intercskts of the
State must excuse the scizurc of doauments, which scizure
would otherwise be unlawful, if it apreared in fact that
such documents worc evidence of = crime committed by
anyonc."23 He, therefore, held (1) that the original
seizure, cven though improper at the time, would be excu-
sed; (ii) thas tre Adosuments used at the trisl of Elias
werc properly scizced because they were capable of beling
and were ir fact used as cvidcnge in the trial; (1ii) that
trespass was committed only in respast of thosc documents

whieh werc not used in evidence nt =211,

o A s S e e SR —— - A —
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Two inmportant points have to te noted about this
decision. First, in excusing the seizure of "evidence
of a crime committed by anyone,” it extended tne commen
law rmule lail dowm Iin 18&72L thnt upon arrest of a
perecn seizure can be made only of things which are evie
dencc of the crime for which the arrest is made or which
are evidence of facts implicating the accuscd in a diffe-
rent crimc which the police sre invectigatinge While pro=-
pounding the extension, Horridge, J. had candidly admitted
that no direct suthority in English law was eited to him in its
support.

Secmdly, in h-lding the seizure of the documents
at thc time of thc arrest of H to bc proper fer the reason
that thoy coull be usel as evidence in the trial of Elias,
the easc clenrly departed from the rule eatablished in

5 that there

1765 by the decision in Entick ve. Qﬂ:vingjgg?
is no general right cf search or scizure at common lawe
The eritieism here is that the learned Judpge permitted
the police to use the warrant for the arrest of H to find
evidence against Elias, a total stranger to the erime

mentioned in the warrant.

— e e ——

—
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Thirdlv, the casec alsc estoblished for the first time,

apart from the 1929 Report of the Royal “ommission on
and Procedure,

Police Fowecrs/ that the polie¢e can search the premises
of arrest even if thnat 1remises is net shown to be in
the occcupation of the person agrrested. Before then,
the common 1gw dId not allow the search of a particular
prcemises t0 bo justified merely on the ground that the
person to ue arrestcd was found on such premises. 1%
required that the pevrson tc be arrested muet be the occu-
pier of the premiscs to make the sgarch ~f prcmises valid,

The elcud of ohsewlrity which deseendcd on the eommon
law as a result of Eliag v. gggmggg_i_gghggg?G was not
fully lifted even Uy thc later decisions in the cases of

. . 27 .
Chic Fashions {Wes: Wales) Limited v. Jones,” Ghani v.

Jongs® ana Garfinkel % Qthers v. The lNetrepoelitan Police
Q.OE:;i.s.s.ip.r@.:fg
In Chic Fashion's case,3C a factory =t Lcicester,
known as Tan Peters Linmited, wno pwroken into ard ladies'
garments were stolen therefrom, A few weceke later, some

of the stoler garments were beinz offered for sale at

less than trade priccs at the shors of Chic Fashions in

—— e E B om— - -
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Cardiff. The prlice suspected that the stolen goods from
Leiccstep had found their way into the shoye at Cardiff,
Thercfore, they decided to search all thesec shops as well
as the house of the director. They cbtained search warrants
and conducted the searches. But they failed to ffindi any
stolen garments of 'Ian Peters' make, Instead, they found
stolen garments of other makes. These garments were
seized. However, trg director of the shop gave a satis-
factory explanation aboyt the garments whereupon they were
Peturned by the police. Chic FTaghions sued the pnlice for
damage&e The triasl court Aecreed the suit for £500. The
police appealed against the §ecision,

Allowing the appeal, the Tourt of Appeal held that
when a polige officer enters sofe prcmises by virtue of a
search warrant for stolen goods W may scize not only the
goods which he reasonably believes to be covered by the
warrant but also any other goods whiech he reasonably
believes to have been stolen and to be materigl evidencg
on a charge of stealing or receiving stolen property
against the pcrson in possession of them or anycne asso-
ciated with him, It further declared that the lawfulness
of the police officer's cotduct must be judged by the posi-
tion as it prevails at the time of search and not by what

happens afterwards,



The decision clearly provides an excertion tc the
common law principle establiched in 151031 that the sci-
zure of poods other than those mentioned in thc warrant
is a trecpases both on the ;00ds as well as on the land
and renders the searcher a fresvoscer ad initio. It

32 to the extont

also medifies Ellag v. Pasmore & Otheprs
that it exeuses cven an improper seizure of articles if
what was scized subsequently turns cut to be evidence on
a charge agsinst anyone.
In Ghani's 535c,53 a Fakistani family was 1living

in Oxford for s number «f vears. The wife having dis-
appeared the husban® wcnt back to Pakistans The Police
thought that he¢ had murdered her. In thc course of their
investigation, the police went to the nouse, searchcd ig
and took awny the passgnorts of the mother, Tather and
sister of thc husband who were still in the hcuses The
polieec ecntinued their irquiries still Dbelieving, on rea-
scnable grounds, that the husband had murdcered his wife.
The three perscne whose prssportis were taken away by the
rolice requésted the return of their paceportis saying

that thcy wanted to go back to Pakistan for a holiday.

The peclicc refuscd to surrender the passports to them

- e S—— P,

3. 8ix Caprpenter's casc suprs, n. 18
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on the ground that they helieved the passports to he of
levigentiazl valueY on o proscoution for murder. Oonse-
quently, the thres trought an action ggainst ths police
I'er the recovery of thelr psssporis.

Lord Denning, MJR, coneidered the power of the police
at comion leaw to enter snd search private premises when
o man has been arrested or chavged, His Lordship formo-
tated the following criteria for the exercise of such
Power:?

(1) The police officers must have peasonable grounds for
beldeving that a serious offence has hecn committed - so
serious that it is of the first importance that the offen-
dere should be esught and brought to justice

(2, That the police officers mist have reasonable grounds
for believing that the mrilcle in question is either the
feuit (as in the casé of stolen goods), or is the instru-~
ment by which the crime was committed (as in the case of
an axe used by the murderer), or is material evidence to
Yrove the commission of the erime (as in thc case of the
car used by a bank-raider)s

(3 The police officers must have reasongble grounds to
believe that the person in posssssgion of it has himselfl
commltted the crime, or is impligated in it, or 18 acces-

sory to #t, or that his refusal must at any rate he quite

unreasonable ;
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(4) The police must not keep the article or rrevemt its
removal for any longer than is reasonably nccessary to
complete their investigaticons or prescerve it for evidence,
If a copy will suffice, it shrould bpe made and the origi-
nal rcturned. And, as soon as the case is over, or the
police dccided not to go on with it, the article should
be returned; and | | |
(5) The lawfulness of* the conduct of the police must be
judged at the time and not hy what happens afterwards.

On the basis of the above criteria, it was held that
the pplice werc not entitled tc retain the passports
because although the first condition was satisficd, neither
was the second ner the third,.

2L

In Garfinkel's case, & search werrant wés issued
under the Explesive SubstancesAeds authorizing the police
to enter the pleintiff's premises and to take samples of
any explosive, ingredient of any explosive, or any subsge
tence reasonably believed to be an expleosive or its
ingredient, No sSuch substanees were in fact found. Howe
gver, the police did find and seized o large mumber of
documents  whieh wore evidence of other erimes, such as,
conspiracy to pervert the course cof justice or to commit
contempt of courte

AL 1 J k11 4| A e - e S e
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Ackner, J., rclying on Ghani v. Jomes, -

.

upheld the
scizure cf the documents,
He stated that:

The law was that where the police entered

a man's house by virtue of a warrant, snd

in the course ¢f their search found any

zoofs which showed him to bpe iwplicated in

some crime other than that to which the

warrant wee direccted, they might have them

provided thev =cted reascnsbly and detained
them nc longer than 18 necessary.

36 authorises

Thus, while Elins v. Pasmore & Others,
the teking, uron lewful entry intc premises, of preoperty
which is evidence of a crime committed by anyone, this
case lays down thet 1in such circumstancecs the property
to be taken must be related to the offender or the offence
whose menticn on the werrant had made the warrant lewful;
in other words, it reaffirms the holding of Prinzlg vs.

37 on the point.

Bremner
The combined cffect of %Mﬁsﬁi&_ﬂ_ﬁ_m and Qh@nL’ng

Case is:

(1) That if private premises are scarched in pursuance

of a seaprch warrant, a police officer may scize any

gcods which he rcasonably believes to he cvidence of any

crime committed by $he occupier; and

35; Supra; n. 28

36s Suprs, n. 24

37, Supra, n.

no

8. Supra, n. 27
3S. Supra, n, 28



(ii) That in the sbsence of un arrest or search warrant

a constable who has obtained access to private premisges

may seize any property which is evidence of a serious

crime which he is investigating in relation to the

occupier or anycne implicated with him in that crime.
The power to detain property so that it eowuld

serve as evidence of a crime was specifically censidered

in the ease of R v. Waterfield & .Another.40 In this

case, the defendants had smashed their ear into a wall,

Iwo policemen wished to keep the car as evidence of the
defendant's dangerous driving. Therefore, they tried to
prevent the defendants from driving 1t away. The driver,

who had not been charged, drove the car.at one of the
policemen and then drove it away. FProsecution wvas launched
against the defendants for adgsaulting a pelice ¢ificer acting
in Ghe diScharge'of his guty. The trial court convicted

the defendants. An appeal was taken gagainst the conviction.
The question was whether the police officer who tried to
prevent a person Irom driving his car away when it could
have afferded cevidence of the commission of a crime wag
acting within the execution of his duty.

Holding that in the circumstances of the case the police
hed no duty to detain property found in a public place so
that it could be used in evidence, the court answered the
question in the negative and allowed the appeal,

The above survey of the principles of English common
law on the subject of search and seizure shows that the

developments in the law since 1929 to date have been so
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4C, (194) 1 Q.B. 164.




imprecize that it 1s not easy to state with cartaintf what
the spplicable principles are,.

For example, the rule in Eliss v. Pasmore & Othersh!
which alliows the seizare of articles which Torm evidence
of a crime committed by “anyong' upon a lawful entry into
5 premises anﬁ the Report of the Royal Commission on Police

and Procedure

Powers/1929, which incorporated certain previous police
pracliices into the common law, may be criticised as lacking
the ahgracteristic background of common law principles,
nemely, affirmation or pronouncement by English courts up-
holding both the rule and the practices in gquestion a8 pert
of the bodly Sf Lngligh Common Law.

Similar]y, the two later decisions42

of the Court of
Appesl are also apen to criticism in a8 much as they too
have rendercd the law on Sesrch and seizure even more
obscure than it forperly was. '

- Bowever, as if in direct rejection of such ciiticisms,
it has been said thot "Hhe common law i& not static. It is
a growing organiapm which continually adapis itself to meet
the changing needs of the time, There has never been g tlme
when the incidence of crime was higher or the need for pre-
vention of crime greater than 1% is todaye 43 But on balance
it scems that these post 1929 developments have made it

almost impossible to write og the subject with certainty.44

———— M L ———

&Y. Supra, n. 22. _
42, See supra, n. 10 at 363. ' .
43« Per Salmon L.J. in (hic Eﬂﬁhiﬂmﬁ E!mlﬁe v. Jones,

44e "Recent bevelopments in the Lew of Search snd Seizure,"
(1970), VOloSB, MoLoR-, 268 e% Baqg.

Fro
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111, THE APPROACH IN SOME OTHER COUNTRIES

The American law on the subject largely follows the sazme
pattern as English law, However, a close survey cf the
pringiples operating in the two jurisdictions would reveal
that the law in the United States is in many inctances more
deteiled end explicit thon:whet obtains in Engl'and.hs By
way of illustralion, the following areas may be considercd.

(T) Search with Congent

L8 far as the search with the consent of the person
affected is concerned, the principlgs epplicable in the
United States and Englend arc very muech similar., Thercfore,
gearch is valid in the United States provided that the

following conditions arv gatisfied.

{i) The consent must bg freely end volantarily giyen.

For instance, in Schnockloth v. Bustemontet®

the High Qourt
in the United otates stated that = search by gonscnt is
velid when the consent is shown to be voluntary. Spesking
for the mejority in the ease, Justice Steward remerked thet
voluntariness af consent is the key to a lawful sezrch,

If, on the pther hand, a pblice pfficer enters the
dcfendant's property through trickery or fraud, any

evidence secured thercfrom is imadmissible. Where, however,

- B . T R pe—

%5. Supra, n. 8 at% 130,
6. 412 UeS. 218 (1973%)



the defendant dinvites the police cgent to his premises for
the specific purposge c¢f conducting an illegal commercial
trapzaction, the agent ig considered t0 be there with the
defendant's consent or permission.47

(ii) The person who gives the permission to0 search must
have the.right to allow such o searcii. 1t hos been held
that an .et;'spl.oyer can permit the officers to search Lhe pre-
nmiges used by an employes at the place of his employmant;48
2 host cen give consent to¢ Search the rovms of a guest
vnless the room{s) have been sc¢t aside for long ternm,
exclusive use by the qpest;49 & Co=0gCupant Or ¢o-user
could consent to & search of the premises where he Is the
gco-occupant or co—owner.5U On the centrary, it has alsc
been held that & landlord cannet give consent to the polise
to svarch o tenant's room.51 Noi ¢an & hetel manager allow -
the police vy xw wxrxt0 search a rented room.52

EBven if the person giving the permission to search
has no right to give it, the seareh may still be valid
provided that the officers receiving the permission believe

in good faith that the person does, in fact, have that

4T, Levis v. United States 365 U.S. 206 (1366)

48« Friedman v. United States 581 F. 2d 155 (1967)
49, Burge v. United $tates 242 F. 24 408 (1965)
50, Irazigr v. Zupp 394 7.8, 731 (163)

51. Chapman v. Tnited Btatog 365 U.S., 810 (1961)
5Z. Stoner v. ¢alifdnia 376 U.S. 483 (1964)



avthority to give  such permiscgicon. 1f, therefore, o
woman answers the dcor and states that stie 1s the wife of
the man whe lives there, and then gives the investigators
permissicn to search the apartment and later it turns out
that she was not in fact his wife and, therefore,really did
not have authority te allow suach search, the search would
be leggal.s3 The theory here is that the ¢fficers did not

knowingly, or with any wrongful intent, violate the rights

ot the owner of the premiseg. In Bngland, the rule is that
if evidence is relevant it is aduissible even if it was
obtained through wilawful means. This rule is however,
subject to the exception that evidence obtaihed Py o trick,
or by false representaticns, or by the police acbing
oppressively is in&dmiSSiblG¢5* ; . -

{2) Search and Seizure ppon Lawful Arrest

Just as ig the pogition under English Law, American Law,
in sAbpropriate cases, also anthorizes the search of ths
body of a perscn or premised following a lawful arrest. This
traditional wxception to the warrant régquirementv ol the |
Fourth Amendment to the United States Cpnstitution has hige
tarically been formulated into two distincet propositions.
The first iz that a cearch mav be made of the person of the

arrested individual by virtue of the lawlul arrest. The

2 -

. —— . © et r KR AN RAN R e e e s —————

53. Payton, (1974), ZJriminal Invegtigation and the Law,
251,

54. "The Right of Search,” (1269), Journal of Uriminal
Law, Vol, 33, 48,




second is that a gearch may be made of the area within ths
control of the arrested gerson,

The justification for the gearch upon arrest is bhased
on the need tov discover evidence. This galsc was the appa—
rent opinipon expressed by the United StatésSupreme Court

in Preston v, United ﬁﬁaﬁes,Bp that a search incident 10

arrest is justified by the neeqd to prevent the destruction
of evidence and to control the use of WeaponSe

However, since the decision by the United 3tates Jupreme
Court in Chimel v gg;igpgn;§56 in 1969, search upon arrest
has been justificd on the following four groundss

(i) To protect the arresting vfficer;

(ii) To prevent the arrested person from attempting
: suicide;

(1ii) To prevent the arrvested person from escaping;
(iv) To prevent the destruction of evidences
On the scope of 8enrch incident to arrest, it has been

held in the United 3tates that o search incideni to arrest
iz restricted to the areg of arrested Pporson's imamedinte
gontrol, in addition to the search of the person of the
individuol arrested. In the Chimel case?T for example,

police officers armgd with an arrest warrant (but no

search werrant) were sdmitted to Chimel's housc byx«xvxhis

amrm e we it e - -

55, 367 Usde 364 (1964)
56. 395 U.sa. 752 (1969)
57. . 56; above



wife., When Qhlmsl arrived he was arrested. Although he
denied a 1request by the cofficers to "look arvund,™ the
officers proceeded to conduct a search of the entire
house. At his trial for burglary, items btzlien during the
searcil were introduced over his objection and admitted as
evidence secured during a eearch incident to lawiul arrest,
He was comvicted and the convieticn was affirmed by the
Supreme Couxt of Celifornia. He thon petitionced the
United States Supreme Court contending that the search was
unressonable amd that it was éxecuted in viglation of his
privacy as guaranteed by the Constitubtion of the Unitedk
states .

Quashing the conviciion, the U.u. Supreme (ourt declae
rcd that the seargh had pone far beyond the petitioner's
person and the area from within which he might have obtained
glther a wegpon orx samething that could have becn uged a8
evlidence egainst him; thot there was no constitutiosal
Justif ication, in the absence of a search warrant, for
extending the search heyond thst area; and that the scope
of the gearch was, therefore, unreasonablo.

Chimel was a landmerk decision in the history of
searches without warrant in the United Gtates in so far

as il overruled the two carlier caseeSB and estoblished

—— A s O - wigbapgas s

56. Harris v. Unitod States, 331 U.S5. 145 {1947);
United Gtatos Ve Rabinowtz 339 U.8. 56 (1950)
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vory narrow restrictions on the scope of searchesn incidentsl
to drrest. The Supreme Court laid down that the ssearch must
be limited to the immediate area of contrul uf the person

arrested. The phrase "immediate area of control' was goene-

rally defined ags ithe area within which the person arrested
may ve able tu reach Iur a weapon or Jdestroy evidence,

In Hexris case,59 the police ofiicers had obtalned a
warrant for the arrcat of Harris on the basis of his _
allgged involvement in the cashing of a forged chiéque. He
Was arcvested in the 1llving room ol his apartment. And, in
an atteupé 1o recover twoe cancelled chegues thought to have
been used in the forgeay, the officers undertook a thorough
search of the vntire apartment. Inside a desk drawer they
found n sealed Cnyelope marked "Goorge Harris, personal
papers.” The envelope, which was theatorn open, was found
$o contain scmwe documents which were used to sccure Harris!
conviction for a viclation of the Jclective Troiniang and
scrvice Act 1910, ™The search wgs sustained by the trinl
court =5 being “incident 10 arrest.," His subsequent peti-
tion to the Suprewe Court alleging that tho search was
unresgonable was also dismissed,

In Rabinowits case,so there was =n allegation that the

defendant wrs denling in stamps bearing forged over-printe.

59, supra, n. 58

60. supra, n. 58
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On the baéis o’ the allegations, & warrant wes issued fop
his arrest, which was executed sl his cne-room buginess
officez. At the time of the arrest, the officers sgarched
the desk, safe, and file cabinets in the ﬁfficc focr about
an hour and a half and scized 577% stamps with forged overe
vrints. TIC stamps were admitted into eviGonee at the
defendant’'s trial and he wes convicted. |
Affirming his conviction, and rejecting his contentien
that the search was unlawful as being without warrant, the
Supremg Court of the United States held that the entire
‘search [Fgl) within the suthority of the law enforcement
agents to gearch the place where the arrest was made in
order to find and séize things comnected with the crime.
The New Zealand courts, unlike their English
counterparts, restrict the police power of seizure upoh
lawful entry into premises to evidence relsting only Ho
the offence in pespect of which the entry was lawful. In
other wards, the position in New Zealand is the same as

the position in the United States. Thus, in Berngtt &

Grant v. Qam@be11,61 a warrant for arrest and scarch, issued
under the Gaming Act 1881, was directed specificeally against
"tzb.les and instruments of gaming.® The search revepled no
such tables or instroments; but certain documents which formed

evidonce of a different gaming. offence were found ang seiged,
At no time were the persons in possession of the documents

— s - ———_

61. (1901-02) L G.L.R. (¥.z.) L30.
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arrested. The trial court held the scizure to be Justified,
On appeal, the New Zealand Court of Aprenl decloared, after
a cagrefl econslderation of the Engl ish and Ipish cascs,

that the polzure was invalid becruse the warrant haod
authorirzed the seicure of only the "tables anl instruments

of gaming, "

and nothing else could he seized under that
warrant .
The decision was reaffirmed by the New Zealand Court

of Appeal 1in the case of McFarlang v. 335;9.62

In this
case, a bank was robped and McFarlane came under suspicion.
The police cbtained a warrant to search his premises and
car in order to lonk {or Bome of the apparatus which had
been used by the robbem. The search of both the premises
and?gér revealed no evidence rglating to the robbery.

But, while searohing McFerlane's premises, the police
found and secized doeuments which ware evidence that he

had committed an offence relating t» book=-mAking., Two
hours later, he was arrested for that offence at a police
8tation where he had gone voluntarily for questloning. He,
thereupon, instituted proceedings against the police in
which he alleged, inter alia, that the Beizure of the
documents was unlawful. The defence, . »elying upon the

recent trend of English law culminating in Ghani v. Jones,63

62, (1972) NLR 838, Court of Appeal,

63, supra, n., 28
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argucd thert the principles laid Jdown by the English Cnurt
of Appesl were apilicable in this casc, sc that the seizurc
of the decuments was lawful., But the trial sourt declared
that the ssizurc of the documents was unlawful because

the law hes not conferred uron the police the peower to
take possession of the documents firet and srrest after-
wards. This view was upheld by the New Zesland Court of
Appeal.

Finally, it may be said that the streams of common
lawy run purer these days in the United States and New Zeag=
land which more strictly adhgre te the common law mle that
the seizure of a person's prdperty is not justified except
when in general it follows his arrest or when it is within

64

the specified terms of a search warrant,
IV. SEARCH IN SPECIAL CASHS

As we have seen, the common law had from earlicst

times allowed the Search of either the person of an indi-~
vidual or a premises to be padc only with the consent of
such individual or following upon such individual's lawful
arrest or con the authority of a se¢arch warrant. Bowever,
certain American and Englicsh decisicns have declared valid
searches made in circunstances falling outside the three

permissible arcas mentioned.

patatiny . T -
")

6Lh. Bridge, {1984), "Search and Seizure" Criminal Law
Review, 218 - 222.
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These speciel cascs of search mnav be considsered helow.
(i) Prisking a Sispect

Frisking is the patting dcwn of the bedy of & susrtect
fer wospons he 1is suspected to be carrving. The American
.law, o1t of its comcern for the safety of law snforcemant
officers, provides that where a police oificcr has reason
tc believe, either from informaticn given © him by another
or upon his own observalions, that a suspect whose conduct
he is investigating ls armed and is presently and immi-
nently dangerous t0 the aof ficer or to others, thc officer
may pat down the body of aych suspect with a view to reco-
vering such weapons., The patting down is restricted to
the outer body of the suspect and only weapons can be tsken
from him after frisking. In other words, fisking is not
meant for recoverdng things useful as evidence from the
body of & suspect.65 Terry v. 921266 has prescribed
that three ccnditions must be satisfied before a suspect
is subjected to frisking. They are:

(i) There must be ressengble belief that the
suspect is armcd with a deedly oy dengecrous weapon; and

(1i) Therc must be the belief that if the suspect
is not patted down or frisked Lrarm will come to the

officer or to another person,

65. Remington, "The Law Relating to 'On the Street’
Detention, Questioning ard Frisking Suspected
Persons™. (1962) Police Fower and. Individual
Freedomy 17 - 18.

66. (September, 1968) Journal of Criminal L
Criminology and Police Scispce, vol.h9, ﬁo.B, 33
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(1ii) ‘'The belief of the officer must be based
either uoon a combination of nbscrvations anl experience,
Cr upon legitimate prior information coming, for instance,
from a reliable source.

In this case; an uﬁrurienoad officer on street duty
cbsarved two mwen geting very suspiciously in front of a
Jewelry stores Fron his many years of experience and
his immediate observations, he became comvinced that they
were "casing® the Jewelry store for an armed rcbbery. He
stopped and questioned the suspects and this made him
more convinced of his suspicionss 80 he patted down
the outside of their clothing to sce if theyv were carrying
weapons. The frisk detected a metal object that felt like
a gun, so he reached under the clothing and removed a gun,
and then arrested the suspects for attempted robberye The
case was appealed on the grounds that the secarch was ille-
gal as it violated the rights of privacy of the suspects.

The American Surreme Court dismissed the appeal and
held thet in eriminally suspicious circumstances the
police have the power to stop amd search a person where
there is a probabllity that he is armed and may be dange—
rous to the officer or other citizens,

England,
/Bomething comparable to the power of frisking seems
to have taken shape in relation to private premises since

67

1970 when Ghani v. Jones ' declapred that such premises

- - — - -

67« Supr=, n., 28.



may be senrched in the .course of en investigation even
though ne person has bcen arrcsted or charged. Denning
I.J., laid down the following three conlitions for sustaie
ning such o search.
(i) The police ci'ficurs must have reaconakle
grounds for believing that a serious cff'ence hnas teen
comnitted—so serious that it is of the firgt importance
that the offenders should be caught and brought to justice;
(ii) That the police officers must have reasonable

grounds for belleving that the article in question 1is either
the fruit, or i1s the instrument by which the crime was
committed, or is material evidence to prove the commission
of the crime,

(1ii) The police officers must have reasonsble grounds
to believe that the person in possession of it has himself
committed the c¢rime, or is implicated in it, or is access®ry
to it.

(2) Emergcney Sithations

Both thc Amerigan and English courts recognize that in
emergency situations a velid search may be made although
nc arrest has been effected and no warrant has been issuede
The question whether therc is an emergency to Justify the

the s earch depems on the focts and circumstances of gach
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particular casc. In Tarlavere v. Unlted Jtates, 63‘}1&,1

a DL rson suspeétod of enrrying narcotics attempied to
swallow the contents of a contsiner, the poiice officer
put his arm around the suspoetk neck +to prevert him from
swallowirg the evidence. The court held that the pelice
offiger's action was Justifind in the circumstances of the
Case.

dgain, in Cupp v. Mupph ,69

whille the police were
questioning Murphy at the police station in connection
with the murder of hie wife they noticed a dark spot on
his (Mupphy's) finger. Suspseting it to be driecd bloed
the police took the sample of scrapings from his finger-
nails despite Murphy's protest and sbstnce of & warrant.
The evidence sc obtained was later used % convict Murphye.
The court upheld thg search although at the time the sam—
Ples were obtained Murphy was not even mnder arrest. In
fact he was formally areested aftcer one month,
(3) Surveillance and Wire Tapping
In their fight sgsinst eriminsliity, the police
use different methods of eavgsdropping like deteectives

in disgulse, paid informers, bugging devices, wire tapping

etc. These methods of survelllsnks have come to be accepted

68, 291 F. 2d 262 (1961).
69. 12 U.5. 291 (1973); 935. Ct. 2000




both in America and England without much public outery,
even though they probably involve just as scriocus an imva-
sion of nriveey as heating down doors =nl rummaging through
pockets,

0 the r espondent was

In Upited States v. ¥hite,
being tried for violation of narcotio laws. Evidence was
offered at his trial of certain incriminating statements
made by him and which the Government agents overheard by
means of a transmitfer which an informer hed consented to
wear during several eonversations with the respondent.
The Government agents, who had acted without a warrant,

were allowed to testify about the statements they had over=

he ard.,.
71

Again in Draper v. United Btotes, the petitioner
was convicted of violating Federml narcotic laws. The
recoyrd revealed that one Mrrsh, a Federal agent,; was to0ld
by a reliable informer that @ ccrtain perscn wauld be
arriving Denver frem Chieage Tty train on - specified date
bringing with him a quantity of beroin, and that he
would hg wearing n gertain typre of clothing, walking fast,
and earrying 2 {an zipper bar. He also geve Marsh a detai-

led physic2l description of that person. On that date,

70, L4014 V.S. 745 (1971); In sceord cn similar facts is

??353 cision in On Lee.ve United States 343 U.S. 747

71« 358 U.8. 307 (1959); 70 8. Ct. 325.
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Mapsh cbserved a perscon (Dpaper) with the "exact physical
attributes nn?! wearing the precise clothing' described by
thc informer =light from an ineoming Shieago trein and
start wnlking "fast® $oward *the exit carrying = ten zipper
bag. Marsh =nd anothcr pclice offiocer arrestcl the man
(Draper) and o subscquent seareh of his person revealed
heroin,

The Americsn SUprcme Court held that with every aspect
of the informer's information being poersonally Verificd by
Marsh (execpt the infrrmetion vet te be e nfirmed that
Draper would be carrying hercoin with him), the facts and
circumstancos were such that Marsn hal probable cause and
reasonable grounds to believe that petitioner was commite
ting a viclation of the laws of the Tnitcd States relating
t0 narcotips drugs =% the time he arrested him, The arrest
was, therefcre, lawful; an? thc subscquent search and sei-
zurc, having veen made incident to that lawful arrest,
were likewise valid. Accordingly, the use of the seized
hercin ae a piece of evidenece at the petiticner's trial
was propel.

72

But in Kntz v. United Sg2tes, FBI agents had placed

microphones on the tops of two public telcphone booths

after they had discowered thet Katz was routinely using

- | —



them in suspeccted gambling activitiess Incriminating con=
versntions were recorled and later introduccd at his trial
over his objection. He was convicted oun counts of trang=

mission cf bects and wagers hy tclephone.

On successive petitions uﬁ@o tne Tnited Ste2tes Supreme
Court, the question was whether evidence obtained by atta=-
ching an electronic listening an? rcecrding device to the
top of a publice telephcone bLootli was obtained in vielation
of the right of (rivaey of the uscr of the booth,

The Supremc Court felt that when the petitioner
entercd $he booth he sought t¢ cxciude wninvited ear, and
that when hc¢ shut the donr of the booth behind him he was
entitled %o assume that the words he uttered into the
mouthpiece would not be broadeast to the world. Accor-
dingly, the court held that the achbion of the agents vio=
lated his privacy and that his petition must succeed.

(4). The "Plain View" Doetring

It has leong been cestabl ished both in America amd

England thet objects falling in plain view of®an of ficer
who has the right to be in the position to have that view
are subject, to scizure withoutwerrant and mev be introduced
in evidence., An cbjecct is said to bLe in plain view when

it is exposed to view or when it can be plainly secn

without a Bearch, * In other words, what a person knowingly

exposes t$o the publie, even in his own office or hcme



is said to be in 1lain viecwya On the other hand, what a
person sceks to prsservc as private, even in an narca

accessible to the publie, is nct in plain view.



CHAPTER IIT
SE4RCE_/ND SEIZURE IN NIGERIL,

The law on the subject of search and seizure in
Nireria is containcd in two enactwents, namelyv, the
Criminal Frocedure Code, 1960, wnick is in force in the
ten Northern States, and the Criminal Procedurc Act, 1945,
which is in force in the nine Southern States. Although
the two enactments operate in scparate geograrhical areas,
the pubstance of the law under both is more or less the
8ame,

8ince the present study relates to the suljget of
fiearch and seizure with particular reference tc the Northern
States, our attention shall be mainly focussed on the pro-
visions of the Criminal Prcecedure Code. However, in order
to have a tpeader view of the subject, consideration shall
also be given to those aspccts of the Criminal Procedure
Act where they signifieantly differ frocm the position
obtaining undey the Criminal Procedure Code.

I, SEARCH AND SEIZURE UNDER THE CRIMINAL PROCEDURE CODE

The Criminal Frngedure Code provides for search of

persons a8 well as of premises by the pnlice, with or
without a warrant, It glsc gives power to the police to
seize prcorerty in certain cases.s We may ccnsider these

aspects in grester detail,
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L SEARCH WITHOUT WARRANT

A ecarcn of perscons end of jromiscs may be male by the
police without obtaining a warrant froma maristrate for the
purpose. We may separately consider thece situations

nere,

1. Search cf Fersons:

take . property from him in the frllowing circumstances:

(1) Section L4 of the Criminal Procedure Code pro=
vides that when a police officer makes arrest of a person
nr receives a person arrested by another person from the
maker of the arrest, he may search the arrested person or
cause him to be searched. If, as a result of such search,
the police officer finds any article or property in the
possession of the arrested person he may take the -game .
into his cuetody. : .

Section 6(1) of the Criminal Procedure Act, cn the
other hand, qualifies the power of the police to search the
person of the arrested individusl by stating that if the
person arrested is admitted te bail, and bail is furnished,
then he shall not be searchcd unless there are reasonable
grounds for believing that he has asbecut hie pereon: (a)

stolen articles, or (b) instrument of violencc or poiso-
nous substance, or (e¢) tools connected with the type of

offence which he is alleged to have committed, or (d) other
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article which may furnish evidence in regard to the cffence
which he 1is alleged tn have eommitted,

(11) Purther, scetion 25 of thc Police Act also
cmpowers a I'nlicc officer to dctain and search any perscn
whom h¢ recasonally sugpects of Laving in his posgession,
or conveying in any manner, anytiiing whicih he has reason
to believe to have been stolen or unlawfully obteined,

It scems that the power given to the police by section
25 of the Police Act is wider then the power conferred on
them by section Ll of the Criminal Procedure Code because
the former suthorizes the defention and search of a person
who has not so far been placed under arrest; for example,
it authorizes the police to stQp and search all mctor
vehicles in thc vieinity of a retent pobbery though it is
questionable whether the euspicion on every person in the
vieinity of the scene of crime ean be regarded =s reaso=
nable.

In Qmuoran v, Commissicner of Policg,73 it was held
that before exercising the power under section 25 of the
Police Aet, n poliee offiecer should not merely inform the
person that he suspeets him but must explain to the sus=-
pect thet the suspleion is to the effect that he (the
suspect) is carrying, or has on his person, property that
has been stolen or unlawlully obtained, and must also

73. (4960) W.N.L.,R. 1410.



tell nhim the grounds of guspicion., It wag further declarcé
that fallure on the part of the officer to observe this
procedure may justify resistance to the search by the percon
suspected,
i1i1i) Section 127(1) of the Criminal Procedure Code provides
that a person under arrest,‘upon reasonable suspicion ¢f
comuitting an offence mey be reqwired by the police to
subnit to a medical examination. In addition, section
128(1) of the Criminal Procedure Code provides that a
police offiger conducting on investigation wmay causec the
fingerprints, photographs, or measuremants of any person
to be teken in furthecronce of the purposes of the investi-
griione

In thce context of the above provisions, the question
may arisss To What extent can the police go in obtaining
by force evidenge froar the body of a suspect?

It =ppecrs that where the evidence songht is of the
type that strengthens the case for the prosecution, the
cousent of the suspect is required before he is examined,y

Lo Ohimickpu v. Yommissioner of'golice,74 the appellont

wns alleged to have bought poustal orders with a countéer-

feit £5 note, The next day, a clerk of the post cffice

- —— = o — -
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went tc the town in company of @ policeuen o return
che £5 note tc¢ the appeliant. When they saw the appellant,
only the clerk went tc him while the policemsn kept his
distance frum them, The cfficer later juined them and
arrcsted the appellanti con the strength of the clerk's
statement ths:t hi¢ had handed uver the note to the appellant;
but the officcr did not himself see the actual nanding over
‘{_'1;,)1:19 clerk. The appellant protested that he hed no bad
moncy on his péreou and offerec to be searched. He wos
then seen chewing something which wos suspected to be the
forged £5 note, AsS a rzsult, hc(,-w.ppall?.nt)was taken to a
hospitel for ¢xanination. And two hours after he wvas
suppoused to have swallowed the forged note, the appcllant
underwent en extremel; cdrastic treatment by means of ene=
tics, purges and endmes, which feiled to revezl cny trace
whetsovver of cny currency note or paper or such like
malerial, though undigested vegetobles, meat and carbohy—-
drotes, which were abundant and recogniseble, were recoverede
vevertheless, the trial Megistrate felt that the
appellant had spat the paper out after chewing it upe.
He, therefore, convicted him un twe counts under svction
8 of the West African Currency Wutes Urdinance, Cap. 230,
for possessing and uttering a counterfeit £5 note and on
one count under section 125 of the Criminal Code for
destroying the evidence, An appeal was teken o the

High Court, inter alia, on facts. Allowing the appeal,
Horlegy, 5.0y stated obiteyrs
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We wish to ndd a fuw words cbout the tzking of
the appellant to the hospital 2nd his trectment
therv, As thinge have turned out, the appellant
may think himself Tortuunate thot he received
this treatment. Nevertheless, there is no
¢vidence that he ccnsented to ite Nor is there
¢vidence that he did not cousent., It is to be
hoped that he did consent., In cases like thiz,
it woulid be wise ag well as humenc to get the
potient's consent before treating him, and to
get it in weiting,75

6 the appellant was

In Bdenc Ugrma v The Queen,
convicted of murder ¢n the evidunce of =zn accouplice,

The triel court felt that the cvidence of the accomplice
was corrcborated by & photograph showing the appellant
end the cccomplice stunding together somewhere in the
bush and pointing to the sgme spot whieh they were scid
%0 hove identified =28 the place where the deceased was
killed.

The appellant had wnsucgessfilly tried to show in his
testinony before the trial court that he wus dragged o
the place where the photograph was taken, thet he was
beaten by the police, and that he did not point mnywhere,

His appeal against conviction aleo failed becousce of
the @availability of cther corrcborative evidence apart
from the photograpghe In fact, the sppcllate court had
rejected the photograph on different grounds., DBut the
manner in which it was obitzined ruceived the following

comment from Brett, F.d.,

T5: Id: at 5 =6
76t (19{‘)9) 4’ FO-QJIC-O 218



We elso consider, though this was a metter for
the disceretion of the Judge, that before a
rerson under arrest is invited to pose Tor a
phrtograph which may tend to strengthen the
case agnainst him it would be in accordance with
the spirit of thc Judres' Rulcs for him to te
crnutioned ag~in and $old that he is not obliged
to rose.77

The attitude of the Nirerian Courts towardis extraction
of evidence from the perscen of a suspect, as illustreted by
the two foregning cgases, is that such cxtraction must be with
the consent of the person to be searchcd. This approach
finds support from the decisions of the Indisn ccourts.

In Bhondar v. Emrcrgg.?a a bny of abcut 15 ycars of age

was chnr&? with the rape of g girl of § years. The boy was
taken to a medicel officer for examinatien and so was the
girl., The medicnl report on the girl showed that her
injurices wcre congistent with hawving bvecen raped. The medieal
officer also tcld the court that hc had examined the boy and
th&t his findings as to the £irl having beecn raped were
sustained
consistent with an injury/by the boy when penetrating with
difficul ty the vagina cf a girl. Thc joysy returned a verdict
of not guilty. But the judre, rclyving heavily uwpon the
medical evidcnce, referred the case to the High‘Court
because he considered the verlict to be perverse and

contrary to the weight of evidence. Rejecting the reference,

Lort-Wil linms, J. said:

77. Id. at 219.
78 A.I.R. (1931) Calcutta 601,
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I am quite satisfied in my »wn mind that this
evidenec is net admisgible. If it were

rermitted foreihlvy to take hol? of a prisoner

and examine his hody medically for the rurrose
of gualifying some medical witngss to give
meldicgl cvidunece in the etse against the

accused, there is no knowins where such proccdure
would stor., It is to mv mind quite contrgry

t0 the spirit ~f the law that evidence shouid

be ottained in this woy.79

Concurring, Ghose, J, soid:

The examination c¢f an arrested perscon in

hespital by a doeter, not for the benefit

of the prisoner's health, but simply by

way of a second serrch, is nct provided

for by the Code, and in such a cese the

dcetor may not examine thce prisoner without

his c-nscnt.80

The ameri@an 1law, on the other hend, rccognizes in
prineiple the power of the police to trke evidence from
the body of n suspect even without his ccnsent. However,
in considering whether or nnt to accept such evidence,
the crurtis would have regard to the methed empleyed in the
search., If the search invelves the taking of evidence
from $the holy cavities, it shcul? be eonducted by a doctor
whe is working urder sanitary conditleoms and in a medically
approved manner. Where these precautions have been obser=
ved, american law would ~pparently not specifically
require thnt carnscnt of the susyp-=ect should first have been

obtained., This is, howsver,; not tc contund that evidence

——

80. Id, at 60}4.



forcibly extracted from the boly of a suspect is generally

For instance,
admisgible under American law./ in Antonip Rochin ve
The. State of _G:‘-_]‘ifpjfpméh Frankfurter, J., of the
American Suprome Court declared that in as much as the
police cannot extract by foerce what is in the mind of an
accused person, they cannot also extract what is in his
stomach. He equated such evidence to eoccrced sonfessions
and held it to te inaimissille under the Due Process
Clause of the American Constitution. What must have
ghocke! the conscience of the learned Judee in this ease
was the use of a stomach pump tr extrackt evidence from the
boedy of the geccused person.

Hewever, in Schmerber v, gp;;£q35134§2 the Court held
that if bhlood was taken from a suspect in a "medically
approved manner, " such evidence was admissible. In this
cas¢, Schmerber was convicted of driving a motor wehicle
while under the influcne¢ -f intoxigating 1liqudr - At the
directsion of the pclice auring investigation, and over
the objectdion of $he petitioncur, o physician extracted a
sample ~f Sehmerber's plood, The results of the

laboratery exsminstion were later introduced at his triale.

— — S — a5

81. (1951) L32 U.8., 165; 72 8., Ct. 205.
82. 384 U.8, 757 (1966).
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He petitioned the American SBupreme Court contending, inter
alim, thnt the withdrawal of th¢ tlood and the aimission
of the analysis in evidence viol~teé his constitutional
rights nagainst unressonastle secarch an? seizurc.

Dismissins the petition, the Court held that extraction
of blood samples Tor testing is 2 highly cffective meens
of determining the degrcc to which =2 rerson is under the
influecnce of sleohcl; and Locause the reenrd had shown that
the petitioncr's blood wes taken by = physician in » hospital
environment and in accerdance with accepted medical practices,
the petitioner’'s right against unrensonsble search and
seizure was nct viglated.
2. Search of Premiscg

Nigcrian law permits the search of private premises
by the pclice without warrent only in the following casest
(i) Section 34 of the Criminal Procecdure Code empowers
any person authorized to make en arrest to search any placé
if he has rcason to helieve theat the person to be arrested
ig within that pleecc., An 2xsmple here is where a police
officer is chasing a fleeing criminal in order to effect
an arrest,
(ii) Unger section 85 of the Criminal Procedure Code &
justice of the peacc has the power to direct a search to
be mede in his presence of any place for the cearch of

which he is competent to issue a warrant.
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(1i1) Where the entry upon premiscs is made with the
conscnt of the occupler, an investigating police officer
may look for evilence of the offcnce for whieh entry has
been made. Howcver, the ocoupier has the right to withdraw
his consent at any staie and arder the fficer gut of the
place. I1f, after euch an order to withiraw is mndey the
police officer refuses t0 comily with it, he becomes. a
brespasser as from th~t moment and the accupier or the
person in chargc of the premises hagriegal right to resist
any further attcempt on the part of the officer to proceed
with the se¢earch.

In Ry v. Elight-Licutgnent fustin Robert guimn,® a
police officer who had received a rcport that a member of
the Royal Air Foree (R.A.F.) had cormitte? sulcdde went
to the camp and wes sdmitted by the Corperal on duty.
Before he eould complete his investigation, he was noticed
by the aprellant., The ampellant ssked him to weit while
he (the appellant) telephoned fcy instructions. The
appellant subsequently- told him to lecave thc eamps The
appellant was convictcd of obstructing the offiecr in the
discharge of hris duty. He nppenled against the conviction.

Allowing the appeal, the West African Court of Appeal
held that 1f the¢ offleer hed wished to pursue the investi-

gations upon the premises of the R.A.F. against the wishes

—— W

83. 10 W.A.C.A. 21].3.




- 55 .

of the officer in cherge, hc should have gone there with

the nccessary scarch warrant; since he d4id not, the aprellant
was Jusetificd in errdering him out of the premises, and that
from the moment he failed to ovey that order, he became

g trespasgser and ceased to e acting in the execution of

his duty. -

But hefore the occupier cen exercisc his right of |
resistance ggainst the searcher, he must first warmm him
and order him cut. Failure on the ocecupicr'e part to
ocbserve this procedurce may well result in his conviet ion
for the offence of cobastructing the searcher.

Thus, in the case of Qummissioncr of Pclice v. Igwe &
Qiggpg,au threce constables in mufti went to the appellant's
(accused Noe1) house to execute a search warrant which did
no$ contain the names of the accused person. During the
search; one of the constables who wanted to snatch a bag
from the wife of the accused Was assauited by the pccused.

- The trial maglstrate found on the evidence that the
accused perscns knew the men to ke policemen, and that they

assaulted one of them in the discharge of his duty.

8L, (1961) A1l N.L.R. 9.
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Accordiingly, he c-nvicted them.

On aprerl against conviction, the alpecllants were
acquitted on the ground that the constanles had no rroper
warrant to search the premises of appcllant No.1, ~nd that
the aprellant wae entitled tc defend his richts.

On furthcer appeal to the Supreme Court arainst
acquittal, it was held that the police constables were mot
trespassers hetause their initial entry was lawful; and at
no time before the assault had they been told to get out
of the rlaccs. Moreover, said the Supreme Court, at the
timec of the assault on the constables their reascnablg
suspicions had been aroused as to thc contents of the bag
on account of the first respondent giving instructions to
his wife to escapc with it; therefore, they were justified
in endeavouring t» prevent her from doing so, Accordingly,
the Suprcme Court declared that the constables were
clearly ncting in the execution of their Aduty. The magis~
trate's judement was, thereforc, restored.

3. -Taking of Property following a search

As we have seen ghove, the corthodox common 1aw
following arresat without wap
princirle is thet/the police may seize from the person

of an accuscd such property as may form evidence of the
crime f'or wnich he has been arrcesteld; and from the premises
where entry was lswfully made, sush property as may be used
as evidence of tht crime for which ¢ntry was cffected.

The question hcre is whebher the jpolice in Nigeris have



gimilar powers. .

Tt is respectfully submitted that the power of
geizure conferred on the police in Wigeria in such cir-
cumstances 1s much wider than what is allowed at common
law. For example, under section bh (2) of the Criminal
Procedure Code the police may, apari from the wearing
euparel of the arrestee, seize every other thing ih his
possession at the time of his arrestB® Purthermore,
gection 359 of the Criminal Procedure Zode authorizes the
police to seize without a warrant property stolen or
suspected fto be stoler and any other property suspected

to be Involved in any way in the commission of an offence,

L. 'Reagonable suspicion” and "Reasonsble belief™

ITn numerous provisions of the Criminal Procedure
Gode86 dealing with search and seizure the words "reasonable
suspicion” and "Reasensble belief"™ have been used to provide
Justification for the search of a perecn or property either
at the initiative »of_the police, or a court, or a Justice
of the yeasce. We may, therefore, consider as to what .
elements constitute the Justification in practical situations,.

Laving down the test for "reascnsble suspicion,”

Mar¥by, J. gaid in the Indilan case of Qe v. Behary Singgig7

o p . 4 T e RS e iem— i - YT,

e - ~r———

85, Section 6{(1) of the Criminal Procedure Act contains
a similar provision,

86. Bec, for example sections 77{(1) and &1(1)

87. (4867)7 W,R. Cr, 3; sce (41958) gournal of Criminal
Law, vol, 22, 260 - 261. '
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".eoswhat is a reasonable suspicion must depend on the
circumstances of each particular case; but it must at
least be founded on some definitc facts tending to throw
Fusnicion on the Person....and not on mere vague surmise
or information,"

The occasion to determine what is "reasonable sus-
suspicion" arose in the Wigerian csse of ..5_@_13}.533,1.__,.2511'1“& :
Tsoho Ladan v. zgmlﬁ;Haiiggyﬁughqriﬁgxﬂs Tn this cese,
a police constable wanted to arrest the appellant's son
on a2 suspicion of involvement in a riot. There was no

evidence th=i the susvect had committed any offence; nor

was there anv_complaint arainst him, Tn other words, there
was nothing by way of "definite facte" on which susplcion
could be based, When, therefore, the constable wanted

to enter the appellant's house so as to arrest the
appellant’'s son tre appellant resisted him by force.

For this, the appellant was convicted by the trial court

of obstrmicting and assaulting a mub'ic servant, He appea-
led againet the conviction.

Allowing the appeal, the High Court held that although
the evidence showed that the police suspected the appel=
lant's son, there was no evidence of the grounds on which
the suspiclion was hased; it was, therefore, impossible to
say whether the suspicion was reascnable or not, and
consequently, there was no evidence of any reasonable

suspicion against the appellant's son,

- e - . wes - ow

88, (4962) N.V.L.R. 53,



- 59 -

The test for Ypeascnable heliefY aceording to Smith,

S.P.J.,Sq is Also ohjicetive. In other words, the bel ief
must he founded on some facts which, in the judgment of
an avereic person, makes it gredible.

Sarkargo also status that "resason to beligve" connotes
a great denl morec than is conveyed by "cause to suspect",
and that a reascnable belief has to be based on definite
facts.

was issued by a maristrate I”mfgtsih of a minopr woman on
the allegations of her hushand that she had been taken

away by her father and was dbeing detained by him against
her wishes. On revision, the sessicns Judge took the view
that the grounds made out for the issue cf the warrant were
not good. The High Court of Caleutta held that the magistrate
was the hest Judge sbout the bona fides of an appliceation
for search of a person wrongfully confincd undcr scctinn

97 of the Indian Code of Crimircl Procedure snd that the
allegations need rnot reach that precision and particularity
which may estnablish definitely that the confinement was in

fact an of fence,

— - - - — i — —— " —

8%, gngkﬁgkq v. Commisgicper of Enlicg (196L) N.N.L.R. 21
at 24. :

20, Sarkar, (1960), Law of Criminnal Frocgdure, 99.
. (1957) A.I.R. Calcutta 137.



It is submitted that what tg;‘:éﬁh Court seems to have
held is that there muet be on]y/fagic casec and not pronf
that an offence of wroni-ful e nfincment hne heen committed.
And@, on thc basis »f the miling, it may be said that the
requirement of "reascnable helief" may be satisfied if an
applicant can vt up a prima facie case of wrongful
confinement.

B,  SEARCH WITH WARKANT

The Criminsl Prccedurec Code contains a number of
provisions undcer which a search warrant can be issued for
various purpcses. For example, search warrants may Le
issucd: (1) under section 74 for gatherins cvidence in
an investigation, ingairy or trisl; (2) under section 76,
for the inspection of a place Dbelieved to Le used for che
deposit or sale of stolen property; ard (3) under scctionT7,
for the search of = rerson wrongfully confined.

Let us consider thcsc caees in grenter detail:

1. Senrqﬁ_warranf fga‘gathﬂping evidencc

T e -

Section 74 of the Criminal Frocedure Code provides
that where n crurt or justice cof the pecacec has reason to
belicve that issuing a summons urder scction 73 of the
Crimin-l Procedure Code tc any person for the production
of any Z2ocument or article for the purvesc of an investi-
gation, inmiry, trial or cther proceceding undcr the Code
is impossible or inadvisahle, or that a search or inspection

would further the pur, oscs of any investigaticn, inquiry,



trial or any other proceeding under the Code, the court
or justice of the pcace may issue 2 scarch warrant
authorizing the person tc whom it is ~ddressed to scarch
or inspcet the place or places specified in the warrant
ar. seize the document or thing described and dispose of
it as directed in the warpant,

Thc issue of a search warrant herc is a Judicizl act;
thercfore n search warrant must pe issued only after the
magistrate has acted as a court anxl applied his judicial
hind to the matter. The warrant is iseuned not only when a
procecding is actually pending before n eourt, but also at
any time after the process for the initiation of such
procecding was sct in motion, for example, at the stage
of investigation,

Scetion 75 of the Criminal Procedure Code lays down
that a pelice officer conducting an investigation under
the Code may also apply for the issue of a seareh warrant
under: section 74 to any court or justice of the peace within
the lccal 1limits of whose jurisdiction he happens tc hee
The warrant has to Le in Judicial Form 8.

2e S8earch warrant for inspection of a_rlece

Sectirn 76 of the Criminal Procedure Code provides that
where a court or justice of the peace has, upon infermation
reccived ané aftor such inguiry as it thinks necessary,
reason to belicve that any placc is used for the deposit

or sale cof stcalen property or ther. is kept or deposited



- bR =

there any propcrty in reejcct »f or by means of which an
offgnce has been committed or property which is intended
tc be ucsed for an illcgal purpose, the court or justiee

of the peace may iesuc a search warrant, The section
further vrovides that such o segrch warrant mey authorige
any police officer: (1) to search the place and to seiZe
any proyerty appesring to be of any description specified
in the warrsnt and to dispos:= of such property in accordance
with the terms of the warrant; enl (ii) to arrest any
person fourd in the place and appearing %¢ have becn or to
be a party to any offcnce committed or intended to be
committed in eonnectien with the proporty.

It is to be cbserved that while a werrant under
section 74 of the Cofe 1s issued to scize a Specific
document or thing or to inspect a place for the rurpose
of cither an inquiry, trial or investization already
started, the issue of a warrant under Section 76 of the
Code is not pre-conditionec? upon the existence of a
proccedingg ~gainst any persons Therefeore, a court may
issue a warrant under scction 7¢ c¢f the Zode uron a
compleint from a mcmbLer of the pulblic and after examining
the complaint.

However, before a warrant is isswed under sectinn 76
of thc Code, there must he somc nllegation or information

leading the emirt to hLel ieve that o particular jlace is
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being uscd for the deposit or sale of steolen property;
otherwise it will he 1llepal to issuc n warrant., Of ccurse,
it will Dbe illegal,0n the colher hand, tc cenduct a search
without » valid search warrent urnder sectiocn 76.92
Further, beforec a warr=nt is issued under section
76, the court or justice of the peacc hes to sit in a
judicial cepacity, cxaminc the allegation or infrrmatiaﬁbrought
belfore it or him and be satisficd that there are reasonable.
grounds for believing that the scarch will yield some
positive I'e‘en.llt‘..g3
For the purprse of a search under this secticn , a
warrant is issuc? ir Judicial (N.R.) Form B.
3. HWarrant for search o 3 erson wrongfully confined
Under seetinn T'Z-"J‘f the Criminal Proccdure Code, a
ecurt may issue a search warrant if, upon informatiorn and
after such inguiry as seems necessary, it has reascn to
belicve thot any »erson is confinead Wnder such circumstances
that the confinement amounte to an offencc.
"Wrongful confinement" is d¢fined by section 255 of

the Penal Cocde, 1960, as the wrongful restraint of any

Person in such a msnner as to prevent that person from

— —— . - f——

92. Sec¢ Shani, (1981), Somg Aspccte_of Crimipal
Erogcedupe in Nerthepn States of Nigeria, Ul

9%. See Kuku v. Olushoze, (1965), 1 All, N.L.R. 626.
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proceeding beyond certain clrcumeeribing limits and it is
declared to be an offence by sectiong 257-261 of the Penal
Code, . s
The person to whom such a warrant is eddressed is,
according tn section 77(4) of the 7riminal Procedure Code,
authorized to sesreh for the person allegedly confined in
accordance with the terme of the worrasnt and, if found,
to bring him before the court, whereupon the eourt shell
make such order as zeems PTODEr. - .

Although the holding of an inquiry 18 a necessary

requirement under the provision, 1%t may nevertheless be

dispensed with where the informant clains thagt the person
confined is in immediate danger of severe physical harm.?u

b  Warrant for search of a person abducted or unlawfully
detained

Sub-section (2) of section 77 provides farther that
whenever a complaint has been made uprn oath that a person
has been abdycted for an unlawful purpose or is unlawfully
detained; any court mey, with or withmt an inquiry,
(1) order the production of the person hefore it and,
therefore, mske ~ny order it deems £it; ov {ii) order the
person's immediate liberations or (iii) if the person
detained 1s under fourteen vears, order his immediate pesto—
ration fo his vparents or lawful suardian.

It is noteworthy that nothing like saetion 77 of the

Criminal Procedure Code exists in the Sriminal Procedure Act,

i ————— A - L

e - e e e o .-

94. See Shani, suprs, n. 91, L1 - L2,
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4. Search warrant under section 77, and Writ of Habeas
Cornus: A comparison,

The issue of a search ‘warrant under section 77 of the
Oriminnl Procedure Node is net the only means of seccuring
the produeticrn nf a nerson wrongfully confined before a
court, An alternstive procedure exists by wav of an
application to the High Court for the issue of a writ of
habeas corpus under secction 35 of the "ish Court Law.q5

The vreronstive writ of habcas corpus which had its
orisins in "nglish Common T.ew is used by the High Court
to command a person who is detainins another pePson in his
custodv to produce the bodv of the person detained before
the High “ourt to enable it determine the lerality of
such detention and to pass such order as may secm sppro-

-
priate in the circumstances of the crne.q'

— ey e e e e s s — i

95. Under this vrovision, whencver the Nigzerian lawe
are silent s to the manner *n which Figh Courts
shsll efercise jurisdiction over civil causes and
matters, Yigh Courts in the Northern States shall
exercis~ jurisdiction "in conforwmity mutatis matan-
dis with the practice and procedure for the time
being of the High fourt of Justice in Fnpland,"

Since the Wigh Court Iaw, Cap.L9, of the
Morthern States does not contain any specific
procedural provieions relatirng to the issuance
of the writ of habeas corpus, rcference on this
matter may be made to the nractice and procedure
of the High Court of Justice in England by vir-
tue of section 35 of the Wigh Court Law,

In England, the current "ish Court rules of
practice and progedure governinT habeas corpus
applications are contained in OS54 of the Rules
of Supreme Court i.e,, R.S.C. 05,

96. Lawson, (1961), Constitutional and Administrative °
%aw, ?96 ~ 93 Also see gmenersally Aihe and Oluyede,
1972), Coges and Mgterials on Constitutional Taw
in Vigeria, 152 - 167.



The writ may generally 1saue397

(a)_ Wnhere it is alleged that any person is detained
unlawfully or unjustifiably whether in prison or in
private custody,

(b) Whers any person has heen vronsfully deprived of.
his liberty by an inferior court ~r tri>unal, for instancer
where the trial court lacked Hurisdiction to try the
offence in conneetion with which the person has been
detained; or vhere it hns imposcd a sentence which is
bevond its sentencing power as contained in the court
warrant; or where i1t has sentenced a r~rson not subjegct
to its jurisdiction and not cownsenting to his trial by
such court; or where the person was charcmed and tried for
one offence but the court has convicted and sentenced him
for a different off'ence for which th: charge could not
even be substituted .

(e) Where a prisoner is still beiny held after the
expiration of the term of his imprisonment.

The two processes (l.e., scarch warrsnt under section
77 of the Criminal Progedure Code and writ of habeas
corpus under section 35 of the High Court Law) are similar
on the following peoints: N

(i) Both processes aim at_sceuring the liberty of
persons unlawfully or wrongfully detsained,

(ii) Both are issued only after the _court is satisfied
as a result of a Judiecial inquiry held by 1t that eircums-

tance warrant that they be 1issued,

B -

97. Sec Obi-Okoye, (1980), FEssnys on Civil Proceedings,
VOl. 3’ 5 - 10‘

'

Ly o



- 67 -

Despite these similaprities, thc two processes have
the Tolleowing important points of difference:

(i) A search warrant under scetion 77 is » process
limited to the Code of Criminal Froccriure, But the writ
of habcas cormus has its reoots in th: common law. There=
fore, while s search warrant undcr» section 77 of the Code
of Criminal Procedure can be issucd omy by the courts of
of the Morthern States of Nigeria, the writ of habeas
corpus can be obtained in every Hizh Court in Wigeria,

(11) Rasically, a search warrant under scction 77 is
meant to cater for situations whers the detention is ille-
fFal and amounts to an offence. But the writ of habeas
corpus may issue even where the detention, though unlawful,
does not amount to an offence; thus, it enables the High
Courte to exercise supervisory Jurisdicti-n over inferior
courts and tribunals and ensure thnt they not only ohserve
statutory law but alsc the rules of natural Justice.

(i11) A search warront can be issued by any court
including an Area Court and a Magistrate Court, But the
writ of habeas corpus can be isened only by the High
Court or a single Judre of the Hipgh Court,

(1iv) A search warpant is addressed to some person _
other than the persen having the detaince in his custody;
because the custodian of the detainee cannot he directed

to search for hime. Put the writ of habeas corpus is






