(1)

PREREQUI SI TES OF MARRI AGE UNDER
| SLAM C LAW  THEI R APPLI CATI ON
| N THE NORTHERN STATES OF N CGERI A

BY
AM NU MOHAMVAD GURI'N

A thesis Submtted to the Post-
raduate School, Ahmadu Bell o
niversity Zaria, in partial

fulfilment of the requirenents

for the degree of LL.M (Masters

of Law).

DEPERMENT OF ISLAMIC LAW
FACULTY OF LAW

AHVADU_BELLO UNI VERSI TY

ZARIA

OCTOBER: 1984

MUHARRAM 1405 A. H.

COPYRI GHT STATENENT.
ALL Rights Reserved. .

No part of this Thesis nay-
be reproduced or transmtted in
a_n%/ formor by any neans, except
with the ex?ress Perm ssi on of

he Aut hor.



ACKNOWL . _GE i3 %

The nost beautiful thanks and praises ere due to ll:z..

Most High, without whose infinite generous favour this cmall
w.rk could nct have been possible.

I extend my sincere gratitude and appreciation Lo 1y superv
Mr, Muhammaed Jlustafa /A1li Khan ~f the Department of I l-mic Law,
whe c~nselled me rn all asp-ef=s oi ihe work and abnve 2ll he
instilled in me the confidence of ny copability to :5 through
with the work. The respect which he ! zs shown to my initiative
has been a valuable facter in the success nf this worli, For
these, he has earned my profound-grotitude .

"y friend and colleajzue Sheikh Uthman Danladi Keifi also
deserves a mention here for the patience with which lie we-t
through the work and perinted mut to ae the inevitable typo ;raphic:/1
errars, It was some heln and T am 7reatful, glsn Brother Ilarurn
M. Yusuf who took the pain of typan ' all the manuscrint: at a
verv short time deserves some thonks,

I also a vail myself ~f the opportunity tr express with
reverence, my deep an’' sincere gratitute t» my Directo:r Prof,
A.R.I. Dri, Director Centre for Islamnic Legal Studies, Dr,

Musa Yakubu, Dean’ Faculty of Law and rcad, Islamic Low T_o~rimsn<
Alhaji Baba Shani Deputy Mirector Institute of Administration
ardq Head, Public Law Department,

Dr. K.I. Icweike, the Cn-ordinctor of Prst gradunte Ltuvdies
Sheikh Ahmed I. Omer, Sheikh ",T, CJl.-Imairi and all t. 2 lecturers
of the Faculty of Law and Centre foi Islamic Legal Studies for
their commendable help and encouragement given durins iy LL.M.

Candidature. I hepe they will accept my thanks.

. ANMINU MUHAMMED UM -
OCTOBFR, 1984 CENTRE FCR ISLAMIC LiCAL 'STUDIES
MUHARRAM 1405 A.%E, INSTITUTE OF ADUINISYTIATION

ARMADU BELLO UNIVENEITY



(111)
DECLARATION

This Thesis has been solely
undertaken Ey me while registered for
the Degree ef Masters eof Law at the
Ahmadu Bell) University, Zaria, Nigeria,
Any ccntributien from other parties in
relatien ta this study have been duly

acknowledged.

) r Nk\.«"u.______--—-"'
Ans (mi. ol A K HAN)

&5 88 880 e0s U L I I O O I O B L B O

TE SUPERVISCR

s
CANDI

e 8 % 8 8 % a s % s B A8 B AR BB EE SRR RS R

DEAN OF POSTGRADUATE 5CIIOOL



(iv)
AZSTEACT
Mizeria is a country with a dwal if not trinle system of
Lag ic largely faced with the difficulty of finding the demacati:
line betueen the rules of Islaimic lLaw Proper, and The non~Islamic
Cwitomary Law. Islamic lLaw hac its sources from the Qur'an - the
ipsisoina verba of God trancmitted to wanitind through the arch-ar
Gabre~l to the Joly Prophet wuhammad (S.4.7.); the Sunna of the
Prophet ~ his soyin-s, doings and approvals; the ijma - (the
consensus of Muslin jurists) :nd Jiyas - (an:logical deductien).
The topic is therefore specifically seclected to restate the basic
rules soverning the Islamic Liv of Harriuje with emphasis on the
Malil:i doectrines and priaciples because it is the school of Law
governing the Muslims in the Forthern Litotes of Ilizeria.
liarriage under Islamic Law is a highly tobpical subject tod~y
with considerable significance and pructical velue. It's signi-
ficance stems from the fact that no part of Law and instituitions
of society or country can be of move vital iuporiance to it's
menb2rs or inhabitants than those which regulate the institution

of Marriage. larriage is the basic unit of huan civilization ncd

foundation of the family is laid down through the ingtitution of
marriage.

Flarriage in Northern Jtates which is predominantly liuslims
are in prectice influenced by customs and usages of the people.
This study is to critically analyse marriage contract in Islam, it
will also explore the nature and extent it is properly maintained
and practiced among the Muslim communities of the Horthern Jt.tec
of Wigeria, and to see the extent to which local customs and usaso:

have affected the Islamic Law on rarriage; and to suggest ways an’
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means of improving upon the present system.

The study is composed of gix chapters excluding the introduct '« .e
the Lirst chapter deals with brief survey of the concept of Marxri.. ..
amougz thie nations of antiquity and under islauic Lew. It also covers
defination of marriage according to the various schools and modern
jurintse It aloo highlishte the objects and %2 various aspects of
marriaze under Islamic Law. Chapter two decle with the formation
of marriage contract under Islamic Law and the practices of betroilial
in Yorthern States of Nigeria. It also deals sumnarily ﬁith the
prerequisities of Islamic Yaw of liarriage. The third chapter
discussed the proposal and acceptancs a8 a prerequisite of Islamic
Law of marriage. An attempt is also made in this chapter to look
into the stipulations that has been entrenched into the contract
and to classify such stipulations as (i) Those which are valid and
enforceable;(ii) Those which are invalid and therefore not eaforco. le
and at the sume time do not disturb the validity of the contruct;
and (iii) Those which are not oaly invalid 4n themselves but lsc
renccred the contract void ab initio. The chapter also deals witn
the witnesses and the publicity of the marria; e contruct, and the
different views of nuslims juristse. The fourth chapter skectches
i1 broad outlines of the concept of guardiarchip in uavitaze ian
encicnt societies and in Islamic Law os well. 40 attempt is also
nade to highlight the views of the different schools particularly
wvith regard to the rules of priority and the doctrine of ijbar is
alac attempted. It also deals with the receut nodifications of the
isgue in Muslim world and its practice in the Jorthern States of
Hizeria. The fifth chapter contains a brief account of the concept
of dower among the nations of antiquity, Pre-Islamic Arabian Custoiy
and the customs prevelent among the non-muslim societies in Northarn

States of ligeria. It also deals with the definationg, classificatirw
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and aceau.cy of dower.
:

Ihe sixth chapter de:ls with the legal competency ef the
convrcting parties thit, they should be free from leg=l bars
or iivediments into peruznent «nd temporary and the practice
in v . crthern Stutes ol lNigeria. +The seventl: and the last
chapter, contains an analysis of the various topics, the problems
and their soluticns discussed in the thesis and olfers some
guszesiticns 23 to what should be dore to malle the ILaw more

efiective on the igsue of Ilarriage Contract and nore representative

ci uhe spirit of Ielam.

“e

AaMLAU PUelanD GUIRIN

OCICLaR, 1984 ) " Centre for Islamic Legal Studie.
MULLLFRAN 1405 ALH, Institute of Adminigtration,

Lhmadu sello University,
Zaria..
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IN Tiig NAME OF ALLAH, THE BENEFICIENT, THE MERCIFUL.

INTRODUCTION:

The ,urpose of this study is the particl fulfileent c#
the recuirewent for the iaster's .egree in law (LLii) oi th:

shmadu L:llo University, Jdaria,

larriage in Northern States which is predominantly iusiino

are inpractice influenced by custom and usages of people, ‘h

study is tc critically analyse marriage contract in Islam, _t
will 21sc explore the nature and extent it is properly main-
tained »ni practiced among the .muslim Communities of the Nor-
thern ~totes of Nigeriz, and to see the extent to which loc:.l
custcus and usages have affected the Islamic Law on ..arriage,
and to sugLest ways and means of improving upon the present
expensive, wasteful and to some extent negative approach to
marriage, &sn attempt is a2lso made to compre and contrust t..
Islamic practice with the practices and traditions ndopted
under other systems prevalling in "orthern otates.

SCOL2:,

The .tudy is composed of s X chapteres 2xcluding the in-
troduction, <hapter one deals with the concapt of wirrisge,
The chapter deals with the marriage among tihie nations of
antiquity. Custons of wmarriage in horthern otatcs of Nigerio
concept ol warrisge anu the defination of amarringe. The
chapter deals also with the objects and nature of warriage in
Izlam., Chiapter two deals with the formation of maerriage
contract under Islamic Law 2and the pr:ctices of betrothal in
Northern States of Nigeria., It also deals suwwarily with the
prerejuicites of Islamic Law of marrizge., Tii: third chapter
discussz? the propcsal And acceptance as o prerequisite of

Islamic waw of warriage. It also discussed the foraal and
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form=tion oJi the declaratior and thwe acceptance and the compet.ace
of the perties involved and stipulations, Thc chupler ~lso de2lg
with toe witicsscs ~nd publicaty of the warric o cuntrirct, «nd the
diiferent viwos o4 -usl)im Juri-t,

The Lol cismier covers the ausstion of anrricge uardians’
8Nna uarcisge Jvaredon, the classes of wardnge suardiar i.e QJqng
majbir ane Lt not sqjiir). It also asals with the recent modi-
fications on we issus ip {uslia world and its .ractice in the
Morticrn 5t vas of bigeraz, The fifta chapter discussed the que-~
stion of noder (wery), its acaning, concept, nature anl importance
to Mualim wr sage, Tt 1o leoks inte differznt kinds of sadaq
ant the le7ry concoauences; incidence of non-acentioning and non
paymz2nt, <intit.eneni and enforcerent, mordificction and nractice
in Liorthern Ltotes of ‘ligerin,

Thz s:xdi cowptar lopls with tie rbsence of impediments, genc-
ral obsarvivion, noud ond coffect of nore-observace, The classifi-
cetirn ol the ampediaenis inke porwmrnent and tewporary and the
practice i covcthern states of ligeria., 'The scventi and the las+
chapter is = rfurery =nd conclusion of the entir: study, Here a
survey of t.e whol® systew of warriacge cnd how 1t effects the
sociaty ot 1 o wn mcdae, sugsesticac are also mede as to what
should be donc to mks t = law wmere .ffective on the issue of
marringe conuric: and wors represcntative of the sprit ol Islam,
APPROACH:

The fact that islan sees life a= 2 unity where there is no
compartmentalisation of activities infc tiie legal or moral sphere.,
for the two are indivisibily interwoven te the extent thaot every
legal act is 2lsc a morzl ~ct and vise versa, in this bunble
study, an ofic~t is mads ©o sucve, tho sulgoect from 1ts 50Cio-
legal poir: of vicw, Lo al injunctior . or Juristic argu. ents Wit

have nu value uhiitsoever if the socislogic.l context within waich



it is to operate is diametricclly oppose to it, Islamic principles
and injunctionc of necessity require also a society set up on Islau.ic
ideals and valuen to operate effectively., The fact that some of i
principles “re not fetching the desired gonls, is a proof that sow .-
thing is inti'.nsically wrong with the setting and values of the
society,

In ort ..ro Gtotes of Niperia where about © of the population
is isusliws, iy verdior., their marriages pursuant to the Islaaic
Law of warri. ¢, but they always allow their custo..s to be usad,
Becsuse o thiz, nwew in wost ¢f the states you will find young men
and wouen oi marrviagenble ng» could not get tlhie chance of marrying,
This is despi.o the iIslauic injunctions wiiich made marriage in itself
the most simplest social contract in a ruslim society. This ie the
fundnueental reason why 1 believe this Topic of study will be very
helpful, b cuse I will try to state categorically the relationship
between I1cl wic Law oi marrizze and the customs included in to it,
so trat we s..all compare and sce whether it is posegiblc for the
people in worthern btates vwho arc :uslims to drou their traditicnal
practices .ich have ,one concrary to the Islamic Law of i-arriage.
The topic will ~lso %e very important to our irsa Lourts judges, the

students in ti2 higher institutions of learning .8 well &s other
& -

authioriti..s > cave louhing rarvord to finding, tie solution in wiick
Islamic Ly oo . avringe will! be strictly fol.o . i,
Isl mic 7ow, the Jhsria i a way of 1ifx siica €.c law-giver

enjoins 21l cviose v accept Isl v to foislow, L.¢ word lslam itselfl
means 2 cormlote suleis: ion to the way of Lod wn arl u:tters of life
bot in this worle and the world hear after. oshuiria cowes irow tie
arabic word ouari wmeaning roud or zart., It iz therefore the road
to the dircsticon of righteousness a road to perfection vhich the
Muslims are enjoined to follow., Frow thic, it is clear that Islanmic

Law oncoup seses all huwman behaviour and conduct te-wards his creator-
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The Almighty Goc; that is in his performnce of the oblizatory
duti-a,

In évery orzanisation, therefore, there must be a basic unif
and since ilaoe i iily is tue basic unit of a community it is nccé:
ssary to hiove 2 law governing the relationship of the individual
members towords each other., There must be the lag creating the
unit: a low sotting out ti.. duties and obligations of the neab@¥s
of this uni., J<ince this study intends a brief survey oi the
contemporary ~usiim:. societies of Worthern ~tates of Higeria,with

particulw reference to their method of contracting a acarriage

contract 'nd vae subscouent concequences that follows, 2 brict

survey oi tl.. bacic sources of oharia becomes necessary,

STURCES ;

Isluoac Low iz sn ali-cmbracing legal system that regulates
and guias the lile and conduct of iuslins conceraing their rights
and duviec, e surpcce of the law is to proimote the welfire oif
peonle both inwiividually nd collectively and its basic
principles e justice, equ=lity, liberty and fraternit;,,

accurding Lo tae classical theory Islamnic Lew derived from

>

-

the follo.las solirces:-

B S
(l) e} L 0

wmrian 15 wae nare oY the Pook conta:nins the .. direct
revei t zns frouw Uod, wvery wourd 21 othe Car'n is that of
the oimizhty, revezled to tiie propnet 'whowand (S.A04)
throu ., t.e angel Grbriel., The soversign authority to en:ct
laws priacrily belongs to God, and He a«lone has supreme
legislative power (law giver) in the iwuslik systow. uwver
since tho Jays of adow, wod has promulgated His lzus and
ordinznca2z on this earth from timc to time through riis

tiessen ,ers and Prophets.
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Quriar is tne original Lrimary and sovereign source of 1Isla.ic
Law {ro: w.:ick all tne principles, ordinances, teachings and
practices of Isl-m are drawn., Tac duran is actusally the rezl
foundation of which the whole superstructurce of Islay rests. The
authority oi vhe “wran is supreme and pragout z2nd . is the fivsi
source of irw not onty io point of time but also in Hoint of impo
rtance, M2 naae aron Le frequently oentionsd in tie book iteelf
(1}, wihici. iso st:tes te whow, when, in wih:k 13n,u e, how, and
why it war v.voaled, It wes revealed to .anamod: anlt (who)
believe in vii"t has becn revealed to ' ubamasd, and it is the ver;

- - - - : \
trutn from their Lord“.{a‘

Tiie 2

~:n contains 2bout 6,000 verses but not -wore than 200
verses . Jls with legal principles and if we leave oul of account
those wiicu concern the stutes as such, thare .ore zbout 80 verses,
morce oy less, waich: decls witk the: 12w ol forsonil stitus, rost
of them ar - concernac with inheritance, a5.ricge, uivorce and

stach l1liiie mattoers.,

SUNN:. _ (TRAUITIGMLS)

The -econd iwvportan- scurce ol Law, which ranke next to the
Qur'an,is the sunna, the oraciices, the precedsnts and the precertis
of the vrophct liuhommad (S,a.W.) sunns literally means a way oi
rule or mode of life. Thi- in e¢s-aonce signiri«s the ideal pract-
ice folln ud or enjoinaed by tr: srophet and includes whet the
prophet s:id, did ani or apuroved, he principles end fundamentiis

which verce st2ted in the Juran for

l‘:‘-‘{‘

their noplic.otion i thoe
hands ¢ tiae prophet either by his words or de-is. Censequently,
wh:t was said or done¢ or upheia by tue propuszt becoacs & primary
source of 1islsmic Law second in peinpt ol tiae nd authority, only
to the war’an. The impertance of Sunnc 2s oo iwpoertant source of
Islamic La+v has been laid ¢om in the .urc:, emphasiced by the

prophet, recognised by his immediate succzssors _nd olher
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companions and @ccerted by all the prominent Orthodox Muslim
jurists. “unna is the living “uren., . here Guran is silent, the
Sunna specks. S“unna, properly sreaiines, explains, expanded,

elucidates, interpret and surrlement the “ur'an,

L7 {(Censensus of Minion of Muslim jurists of a Farticuler
Feriod) is rezarded by the majority of Muslim Jjurists as

the third source of Tslamic law.both in noint of time and impor-
tance, after the Voly ~ur'an and the unna. *he basis for the
validity of Tjma as = source of Jaw is founded on the "uranic
and _“unn2 texts,

nIVi© (anclogmicsl deductior), is regerded as the next seurce of

Tslamic Taw, Tt signifies 2 rrocess of deduction by which the
law of 2 text is =pnlied o cnses which though not covered by
the lenguage, are covered hv reasons of the text, @iyas 1s the
comparison between a new prowosition and an old estatlished
matter with raard to the order and reacon thereof.

(b) SECOMDZRV  SOVREES:

The secondary sources reflect mainly the dif“erence of
opinion among the jurists in matters where discreation can be
exercised and lead to refinements #nd distirctions which have
became questions o1 controversy among the adherents of various
schools, Tome of the important secondary sourcer are:=-

(i) Urr, (custons)
(ii) Tstihsan, (juristic oreference)
(iii) 1stislah, (public intrest)

(iv) Istidlal, (Reesoning)

The much publicised conflict between law and religion is
irrelevant to and hacs no place in TIslam,
In Gibbs words:

"are indivisible..,lew is the external concept of religion

ssssse.from this follow two important consequences as
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distinguishing features of law in Tslam...... The
first is the width of the field it covers... The
second is the spirit by which its judgements are
made,,..r framing its defination, therefore, the
ethnic aspect is paramount; and in no case the °
lepal judgement conflict with it",

“he system &8s a whole "is, in Mine's sense & system of
equity. 1ike other cystems of equitv, it is addressed to the
individu2] eonscience and acts perscnam, It differs from ether
systems of equity in that it is not content to exist along side
the original law it supersedes, hut rather atrogates or obsorbs
it." 1In accerdance with the strict legel element, Jjustice
remains, but in accordance with Islam, "religion demands that
it shall be tempered with mercy or even, in the relation

% |
between man and man replaced by mercy." (L)
loreover, one fundamental rule in Islamidaw is the principle

of "liberty" or "permissibility" b3 that is, everythinz
is in essence lawful unless explicity designated otherwise .
"Islamic law, like other systems of law, recognizes that socizl
life would be unthinkable without some specific rules, DPBut,ana
protakly unlike them, it extena: its evpplicationz to overt and
covert behaviour, to the manilest acts and the inner-most
feelings and thoughts of man. Tt is true that such covert
aspectis of behaviour, may not fall wvithin the rezlms of formal
lawy hut this is probully where the moral religious precepts
become most meaningful., /n act is not only lepzl or illegal,
formally ethical or unethical, bebhsvicrally physical or mental;
it is ahove all else, a total involvement that is highly conse-
quentizl and judiciously weighed by 2 very sensitive scale.
Thus any action can be classified in ‘Islamic law, under one of

five basic cctegories; okligatory; voluntry but meritorious and
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commendable; neutral, permissible or unlawful; reprehensible; and
forbidden.“(s) On the basis of this outlook human action is
highly connequential in the direct legal moral or religious sen:-
“ction in Islamic law is rewarded or punishable in the hereaft.r
now if it is Jjudicielly derectable, and in the rereafter if it i:
not so, This is rart of the actor's definftion of the situatio:n,
a defination which talzs the conceptior of /1llah as 2 basic ele-
ment of the entire situction of action. 7t is also part of the
definztion of the situation that the norms provided by Islamic "&
are for the welfars of m2an here as well here - after A

To understend and explain tre svster, it is necessary to
rezlire the cormlementzry nature of its religious, moral, and lercl
elements, “onsiderins Isianic |aw from the strictly legal, moral,
or religious peint of view alone is prohably mere misleading than
helpful. &ven taking leg=lism and morality in to consideration,
tut di:regarding religion, is more omigssive than inclussive and
may be just as misleading. '‘hat seers lacking in the views of
most critics is adecduate aprreciation of the religious componer’
whose purpose is to integrate and reinvipgorate the ethical &nd
lezal elements, and whose appeal to or impact upon the actor may
be greater than that of formal cod-¢ cf 1s and ethics,(7) And
the fact thet Islamic Taw holds the relirion , moral, and l=sunl
elements as indivisible may suggest that in the Islamic conception
of society the mechanisms of =ocisl control are likewise indivi-
sible., Humen behaviour is so complaxed that to control it in a
comprehensive wav there must be 2n integrative synthesis of reli-
gion moral and lew. This tendancy of Isléem may also suggest tle®
the legel system of & society is determined by, and in turns dete-~-
mines, the ends of that society. WBecause of Yoth the worldly
involvement and the otherworldly concern of Muslir society,
Islamiz law was formulated with a view to incorporating in one

system & religious spirit, a moral fabhric, and =z mundane practi-
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cally.

In short, Islamic Law is distinguished by the variety o7
its sources, bty tre wide area of "behaviour" it covers as well
2s the range of the religious, morel, and legal princirles of
action it contains., It =ssigns to man a greater responsibilitv
end to 2ction more ouensenuences thin #re perhaps found incomni-
perakle systerc of loaw or behaviour, Tt sets before = man ends
beyond his immediate sen.e of tine and space, conceiving Nod

as an integral part of zanv action situntion(gy'
TVT FAVIIY:

There have bheen many ‘efinstions and discriptions of the
fapily. For our purrnose, we sh2ll aqaort the following simpli-
fied defination - "The family i= ¢ human social group whose
members are béhd torether by th2 bond of blood ties and/or
Banital relationshir."(c" The femily bond entails mutual
expectation of rights ani obligations that are rrescrikted by
relicion, enforced by law, and obhserved by the grour members.
hAccordingly, the family members share certain mutual cormitments.
These pertain to identity and provisions, inheritance and
counsel, affection for the young and security for the aged, nd
maxirization of effort tc encure the fapily continuity in pease.

l.'s can be clearly seen from this, the foundations of éhe
family in Tslar are blood ties and/or paritzl » commitments.
Adoption, mutual slliance, clientage, privite consent to sexual
intim=cy, and "common law' or "trisl® marriages do not insti-
tute & family in the Islamic sense, Islar builds the family
cn solid grounds thnt are capsble of providing reasonable
continuity, true security, and mature intimacy. The foundations
of the family heve to be so firm and natural as to nurture
sincere reciprecity =nd morazl gratification - Islam recognizes
Ehat there is no more natural relationship then that of blood,

and no more wholesome pattern of sexual intimacy than one in
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which morality and pratification are Jjoined.

DIARRIAGE, THW O E/SID  OF  FAMILY: - a little comparison

“hefween other svstems

Islar recopnizes the relirious virtue, the social nece-
ssitv, and the moral advantegses of marriase, +he normal
course of behaviour for Lho Muslim individunl 1is to be familv
ovi-nted snd tc seek Temily of nis own. TMarriage and the
fimily are central) in thke Islemic systerm. There are many
rass27es in the "uran snd traditions of the prorhet which go
s ftr a2 to sav chit when a Yuslim marries, he has thereby
rrefected helf of his relirion; so let him be God-minded and
careful with the other hzlf, The Juren says

"0 Mankind, te conscious of your duty to your

'ord, who created you from 2 single soul,

created of like nature, his mates, and from

the two createa ard spread many men wand women;

and be mindful of your duty to God in whose

name you appeal to one another and to the ties

of the womb. Verily Tod watches over you."(10)
Tt me@v Pe noted that in this verse, the institution of the
family = the “irst family of idam and Bve- is shown as the
main sypring of the human race.

In another charnter the creation of man snd woman and the
me »pices relationcshir permeated with tranquility, love and
mercy hove reen described s "signs of ﬁod."(11). The inst-
itutior of mavriage and the family bhave been commended as the
wviay of the nrophets“.{1?}. And the prophet Muhammad (S.A.7)
his enid,"arriasge is a rart of my “unneh, whoever runs swav
fror my rath is not fror amongst ua"{13).

Tt will te noted thot, in meany “uranic verses - 73;189,77;
72,30321,142321 ete, the multiplicatior of the human race i«

mentioned as one of the ohjects of merriare. The family which
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is tre real unit of the human race 2nd the first conhersite
rorce which makes civilization possible, owes its existence
so’ely to marriage, 0O Tf there is no marriage, then there ci:n
be ro family, no ties of -~ kinship, no force uniting the
different elements of humanity and consequently no civiliza-
tion. It is through the farily that huranity is k=214 together
nd civilizetion i=s made possible,

fuslim scholsrs have interpreted ithe turan to mean that
mérriare is & relicious duty, @ mora2] safeguard, and a soecial
comaitmernt, #s a religicurs duty, it must be fulfilled; but
like 211 other duties in Telam, it is enjoined only upon
trhose who are capahle of meeting the resronsibilities invelved.

'nder other systems of law, any union between man and
woiman whether leszl ie. through a valid marriage, or illes=:1l
ie., by way of adultry would be the bases of family. In thece
sy.terms of law, @ woman has been regarded as a meana to pro-
vide sensuos plensure only to the male., ~lso 2doptation i-
regarded as a means of having children., It is net ¢ uncor.. o
in some parts of Morthern States th?t adultry has not bheen
regcrded &s a crime., 1TIr some places it is 2 condition of tho
marrizve thet a hushand has to rrem: te his would be wit-
refore the ctual marrispe takes nlace.

CLATT LMY THE  TAMTLY

it=ith constitutes the tedrocl: for the institution of the

familv, / "uslim is nct permitted to marry » non-iuslim, " °
The only excerticn is that 2 lMuslim m~le cagn marry a Jewish

cr Christisn women, on the rrounds that the Wuslims, Christi-u.s
and Jews believe in revealed hookes ana as such share, to a
certein extent, & cor: on outlook of life, This permission is

only in cases where the hushand, the hecd of the family, is =

aslim, £ Fuslir women is not rermitted to marry & Christi:-
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or Jewih husband except when he embraces Tslam, !Marriage shou'«
be among partners whe shere a common outlook on life 2nd mority,
and vho participete in this co-venture to fulfil their destiny
G0od's vicegerents, In fact, it has been emnhasised th#t a guidi
rrincirle in metrimony should he that of "corrupt women for corr.*

men, and corrmt men for corrupt wor m; goc! women for good men &:nc

L (15) . )
geod nen for sood women™ 7, =nd thet "the fornicator shall marry

ncn= tut & woran who fﬂP”iCﬁtES"(1ﬁ). “he prophet has seids™
womzn ray be merried for four reasons; for her property, for her
rank, for ber brauty und for her relivio n (anc character). So
marry the one who ie test in relipgion ~nd cheracter, and prOSper”r B

Tzith continues to plny;decisivetnle in the entire system of
femily relationships. ¢ futhear or 2 son is not to inherit or mske
& bheouest to a non-Muslim son or father, «~imitlurly if one of the
spoldses chinres Lis or hesy fith, the morri- ze contract is brokern.
These instances do not rizan th t the “Shariah does not prescrite
rights and obligations even in such ceses, # non-l'uslim Tather h .
certain rights as har a wifo who chenres faith, #ut thet is a
different issue, !'ere wc 2re only trving to tring home the cruci. _
role of faith in the institution of the family as such. Thus,
marriege is not simply & sexual relationship., Tt is ¢ hogin =7
giows and social institution.

It is momewhi t curious that the family is not necessarily =
"religious® unit, “Yhile TIslar rrescrites ferilv rights and obli
tions, it doe: not seen to yrecrmmose, at lesst on the rrimary
level, religious uniformity. “~milv nembers are entitled to thelr
rights #nd are ascipned recerrccal obtligations which hold whether
or not the members subscrite tc the sare religious beliefs, The
principle holds for bath primary foundation of the family - ascri.cu

blood ties and the acquired inarital relationshir., Islam did not

insists on religious uniformity as 2 condition for the full imple
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mentation of the mutual expectations of the family merbers,
tecause the Tur'an clearly stated that:-

"let there be no compulsion in religion: Truth starc.
out clearly fro: error: who ever rejects evil ¢nd
helieves in “od has grasped the most trustworthy

hand~hold, thht never breal's ard Toc herrth and

knoweth all things. (13)_

Thiz: declar-tdor of freedom ofi belisf znd concience would
mae Islem's insistence on religious uniformity of family
nert2rs an internal inconsistencv or obvious contradiction,

something that is uathinkatle for Muslims,
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CONCEPT OF HMARNILGE

in any study of the Law of Marrviugse as it is today, soune
knowlelre of the history of the subject is desirable, The
cuagtoms ol rimitive people as to marriage vary widely and
that it iLs very difficulty to make ans general statement with
regarde U thoem, Howeve , a bried account of some important
and interesiiag customs will be useful for the sake of a ecompa=~
rative study,

Marriosse La society 1 neither a new issue nor is 1t fully
settled, Yl» vousition of Islam on this issue has been among
the sulLjects wresented to the wester: reader with the least
objectivity, 1t is, therefoire, intexnded to provide a brief
and authoncic expogition of what 1slpu gtands for in this regard,
The teachings nf Islam are baged eszentiatly on the Cur'an and
the Sunna of ihe Prophet (3.4.W), which properly understood and
interpreted, nrovide both the hasis und structure for Iglamic
Law, R .

2, MARC. Go AMONG THE NATIONG OF f/ICGUITY

(a)  UWERS:  Among Athens, wounn were not better off
then either the Indisn or Uoman. Her consent in
warriage was not generally Thought to be necessary
aitl she was obliged to s:tnlt to wishes of her
parents, aml receive fro.g thiem her husband who i
to He her lord even_thnugh le were a stranger

Lo lier,



(b) 0 NS: In Roman civilization, the woman was con-
tinually under the tutelage and guardianship of her
hushand, She was incapable of doing or acting any=-
thiing according to her own individual taste, She
was completely dependent, and upon marriage, her
hergoun and property passed inte the power of her
husband. A wonman could aot exercise civil or publie
ofiice, could not be a witress, tuitor; she could
not.adopt or be adopted or make a will or contract.2

(¢} HiifBUS; In Hindu scriptures, subjection was a cardi-
nl principle. The wowen were held by their protec-

I tors In a state of dependence, The description of a
jood wife is as follows: a2 woman thse mind, speech
(A28 body are kept in subjoction, acqﬁires high renown
in this world, and in the next, the same abode with
her husband . ‘

(d4)  UIRTSTIAN MARRIAGE: In Couinon Law comsent of the
rpartics to the marriage -~ (matrimohium non facit

coitus sct voluntas) was regarded as|essential, It

was also a sacramenty and the bleéssing of the priest
was considered one of the recessary Eonditions of
volidity. The conceptinn ox marriag% envign; - *hat
mon and wonan were made vone f£lesh" by the act of God.
The Cgnon Law of the Roman Catholic Church was the only
Law govoimning mitrimomial relationg in Wegtern BEurope until
the reformaticn, and has still exclusive authority in some

Roman Cat.ioclic countries.u



3.  PRL=ICL/IC ARABIAN CUSTOMS

The Islauic Law of Marri-ge is the reformed shape of the
Preelslamic ..rabian Customs of marriage and to appreciate the
reforms brougnt about by Islamic Law in this respect, it is
necessary tc cast a look on the pre-~islamic Arabian customs
so that trne noture and megnitude of reforms may be noted,

The nre~Islanice Arcbian custome resulating sexual relations
and the st:tus of children as mentioncd in kashful Gumma5 were
as follows:

(a) o custom according to which a man would s2y to his
wi®gs Wgend for so and so* (naming a famous man)
md1 have intercourse witii hin," The husband would
then keep away from her until she hnd conceived by
tact man, and then he would return to her. This
custom originated from a desire to secure a noble
seed,

(b) znother custom was where by a number of men, less
thon ten, used to go to a woman and have a sexual
connection with her. If she conceived and was
dclivered a child, she would send for them, and
they would be all bound to come, When they assen=
bled, she wruld address vl scying: "you know what
hus nhappened, I havc now wrought forth a child,
Then therc she would nauc vhomsoever she chooses,
an< gay, ‘'this is your chilc," The child would
then be ascribed to the man, and he was not allowed

to disclaim its paternity.



(c) snother custom was wherc b a number of men would
visit a woman, who would not refusc any visitor.
Lhese women were prostitutes and would fip at tha
door's of their tents a flag as a sign of their cal=-

Conce, ved, tha mea Ju &l
1iv. If a woman of this ulasqﬁfrequented her house
ci* tent would be assembled, and physiognomists would
decidz to whonm the chile b¥’nw~ud.

(¢) aother custon, is wherc Ly & nan asks another for
the hand of the latter's ward or daughter, and then
mar:ies her by paying dewe'yve

ho QUSIOH5 O MARRIAGE IN NORTHERMN NIC RI/

In Lertnern States, amon; the non-l"uslim, societies, the
position sti.. remains the same although the bride and the bride=~
groom nust Lirst give their conscnt, Iilarriage is concluded upon
payment of thie dovry by the husband to the parents of the girl
ana this Jovry remains the perent's prorerty. even though some--
times tho dowry mmy/ggrviccs sernclered to the father of the girl,
In fact a vor:n amarried under the various customary laws, does
not enjoy the emancipation indulgenc: as her counterpart enjoys
under Isicnic law, Upon termination of tne marriage she is not
free to wai:)y mother man of her cheice like ber counterpart
would . nnder Lraaris low If the hquao& digse then “\Q.!\\Q:N'Ld%l.
is not, in fuct, broken, bul is regarded as part of the estate
of her decceaned husbard and could e irherited by snother male
member o e husband's family., Usuclly the eldest son of the
husban’, "I he is adult, or the deccascd brother, or the widows
are distribuled omongst the brothors of the deceased. If, how=
ever, shc re’uscs to abide by the decision of the family council
or refused tu accept any member of her deccased husband's family,
then snc ot refund the whole of Ulie dowry that was paid oin her

by the dercuns’ Wuchand,



The ido: o the wilow inheritance in i!i7erian society as
suggesi2d Ly souwes J. wos thet it was rejurded as e sort of
native custowary cconomy for providin: nal cenance Lor the
widow on the Ceutis of her husland,® mile Jatow, J, (28 he
then was) thou 7 ¢ . ¢ the concept was esed en the nrinciple
that women were c“"ttels.7 The 1latter vieow wipgut e the corruct
intepprettiisl. oo Sis comcevt since 1T 12 recomised thet if
she refused ©o ooy aany member of the Jo.wily shic would have
to refund the Aoy, Fowever one mipht et totzlly disagree
wlth the forer nicew especially whoen tner.. e chiidren between
ner ool the ceceoenzd nshband, It might de “hat by keeping the
wife within tho £rwily it misht previc o gseoirity to the childreu
g6 tlic new hshand wmlé either e elder rovear te the children

or thiir uncle.

S.  CONCERE Ui #juiiL G, 1., TSL ..

e ————

The freeit bl & of moreiaose (nik-ly (2cu.ies a paramount
Mm@ pivotal pogiiion in the Islemic Faedly 7w Ameng the
Arabs nikan is u wiile turm which means ~jcindng torgether® or
“gexual intercournet, But in Islamic Lawv i€ Las a very dufia
nite legel seuse i weaning, it is a coriract for the lepali
zation of sexv;} istercourse esnd the "arerccticn of children.

“Marriucr, says the cuthor of (.awiin, “is ao institution

-

which has L. .uu logelise! for many ohj=ctz, JTaslauic Law has
ordained the L sguiiuation of marriase therchy sunctioning sexual
relation betire.: Yo menbers of the opposit. sexes with a view
to the preservaiics of the humon specice, e Iixing of descent,
restreinin: ven foon lenzuckery, the enc urs emant of chastity
and the proaicticn of leve and union bet st Thice husband and the

wife and of muiual heln in earnin: livcli?dﬂﬁ.“a




It follows from the above theory, therefore, that
marriage was lnstituted to ensure the permancnce of the
marriage relations by which foulness and unchastity may be pre-
vented therciuy promoting a normal family life, It is also an
ingtituticn by wilch procreation of children is allowed and
the legitliioey of thoe children is established, To the same
effect Turon sayvs:

"And_amoﬂg His signe is this, tant He

Crezted for you mates fron among vourselves

that you wuny dwellin tranguility with

them, cnd e has put love and merecy between

your hearts, Verily in that are signs for those

who ruflect.“g |

Islum view marriage as a strong bond (mithaqur-ghaleez),
a challienging commitment in the fullest sense of the word,
It is a comdtment te life itself, to society, and to the
Aigrnifiied meaningzful survival of the human race, It is a
commitment that married partners maoke to one another as well
as to God, It is the kind of commitnent in which they find
mutual fulfillment and self-realisation, love and peace, com-
passion und severity, comfort and hope, ALL thig is because
marriage in Islan is regarded firsoe we foromost as o righioscus
act, an act i responsible devotion.ﬂo Marriage is a divinely
ordained cid inspired institution. 1t wos an institution that
come int> existence with the creation of man. 1t is in the
nature ci n cantract entered with the concent of the parties.
It is delined as ¥a solemn covenant betweon Allah and the human

& .
partﬁf¢as 10l as between the parties themselves,!



However laudable the concépt of mﬁfriage in a society may
be, it does ot allow for free sexual intercourse, Some people
especially in the Western world, find means of criticising the
Islamic attitude agninst free sexual relatimns. For instance,
western Biclopist accused Islam of repressing the vital energy
of mon «end rendering lids life very ndsernnle. No religion is
as frank as Islzm in recognising the notornal motives and trea=
ting thwi. as cleun and healthy. Quran saye:

Fair i the eyes of mon io the love of things

they covet: women and children; heaped~up

hoards of zold and silvoer; horses branded {for

tlood and excellencey and {wealth) cattle and
) C 4y

well=titledeceanssa |

In this verse, the Qurtan nanes tiic ecarthly desires and
recognises then ag & matter of fact and stites that they are
desirable tiiings in the eves of men, but does not object to
these desires as such, nor does 1t disapprove of such feelings,
However, lslom does not permit people to give way to such
desires or to be dominated or enslaved by then, Humanity aims
at develovnent and improvement, it coii never achieve such aims
as long os 1t 1s domineted by its unruly passions which cxhaust
all thoe enersy and lead it downwards ve onirclism, In its
treatment of numan soul, Islum roecognises in principle, all
the naturel emoticns and permits as moy give pleasure without
causing any upurn or injury to the individual or to the comiue
nity by tihe lestruction of the concept of family thereby ren=
dering humai society to thoe society of animals,

e,

.



The #ronhcet (S.A.W.) is reported to have said:e-
i man is recomwpensed for the sexual act he
performs with his wife," ind when his companions
asked: 'Is the person rew~rded for satisfying
hig passions?" The Prophet (S8.n.W) answered:-
~Do you not see that if he were to satisfy it
in prohibited mommer he would Le committing a
iy Do if he gatisficg it in a lowful manner
he will recompensed.“12
From tho above tradition it is clcearly understood that
since sexucl intercourse between legsily married couple attracts
rewards, ti. act must therefore be pious. But on the other
hand the institution of marriasge in Islamic Law is contractual

in anaturc congtituted by offer and ucoeptancé. ’ T

6,  DEFIN /2oy

It iz olviays very difficult to define anything accurately,
but nevertheless always writers use to offer their definations
in regard to the subject matter of their discussion, Let us
examine some of these defination, _ !

HEDAY A “likah in its primitive sense, means carnal
conjuncticn, Some have snld that it signifies
conjunction generally. In the language of the
law it implies a particuior contract used for
the purpose of legalisiny generation.“13

AMEER ALT  inrricge 1e an institutica ordained for the
protection of society and in order that human
boing may guard themselves from foulness and

unchastity.n 14



DURR al-fU.liTAlL:
"larriu o when treated gs a contract is a permanent
rel~ti nghin based on mutual consent on the part of the
‘man oud the woman between whom there is no bar to a
lawiul union."15
TYABJL:
"Werricge Lrings about a relationshin based on, and
arisin: from, & permanent contrict for intercourse and

procrcacion of children between ma:n and woman, who are

refericcd o as partles To the unerriage and who after

bein;; narried became husband and wife."16
ABDURRANLIC:
The ."ulramnadan jurists repard the institution of

marriage as partaking both of thie nature of ibadat
or ¢ovoticnal acts and mu'amalat or dealings among

A

mer,? Tt 1is founded on contract for which the con-
scirt of Loth the parties is essontial.“qT
Abdur Raman l-Jaziriy, guoted varioug definitions offered by
the four 3wl schools:
(1) Jiciili Laws It is o contract which sanctions the
right of e¢njoyment of the werson not being deter-

nminett in terms of purchase price and which 1s Lice

from legel impedinments imposced by the divine texts

) 18

oir 73 jma

L

lanafi Law: It is a cuntrict by which the right of

o2 enjoynent of (a woman) is legolised to the

- (_-‘

' I
crrelasgion of all other men, -



(iii) ohefi'i Law: It is a contract which was concluded
by the words ™nikah" or “tajwiz¥ or equivalent
terias and by which contract, the right of sexual
intcrcourse and other services of the woman in
mcetiers of enjoyment are acqguired and guaranteed

i.. a reasonable manner.20

(iv) FEcwl» i Law:s This sciiool 2 1ces with the Shafi'i's

¢ c{ ination,

As rcar.. the concept of marriage Dr, S.AM, Habibiz1

observe i t the concept of marriagce in Islam, differs from

other coicen™z on the subject, eithcr ancient or modern, for

it is neitl.cr a “sacrament" nor it is a voluntary union for

life of oic .21t and one woman to the exclusion of all others,

nor is it . unarrizcge in the Roman sense, for those that were

married by confarreato could not be divorced at all, While

it is true t.:.t the concept of marris e in Islam differs from

the Romal. conlarreato nor is it the ¢ me as the principle laid

down in un .ing..ish casc HYDE V, HYDJ,EE It is true that it

partakecs the nzture of both the sacrouent and contract, yet

it is intenced from the oute-set, to Le o life long union,

even thouy. ‘divorce undcr Islamic Lavv is permissable as remedy

and in excepti.nal circumstances,

7. OBU-y.i OF MARRIAGE

The streong; emphasis that Isla; has put on marriage may

be seen uoerc clearly in the context <L the purvoses that .

marriar e is designated to serve, lsclam favours marriaze as

a means tc erotional and sexual grotiiication, s a mechanism

of tensi w re.ucticn, legitimate procroation 2nd social placement,
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what i: vro..lly most characteristic of the Islamic position,
is that, u..rizge, apart fron these functions and perhaps also
because of 1l.cim is regarded first and foremost as an act of
piety=sectuc! contrzl may be a morcl victory, reproduction a
8ocial noce:igity, and sound healtl, grotifying state of mind.
Yet, these valies and purposes of nurriage would take on a spe=-
cial meaning -né reinforced if they are inter=twined with the
idea of ‘itv , conceived also as a reli lous commitments and
internalized s+ divine blessings. ..o this seems to be the
focal pcint cf marriage in Islam, I the Holy vur'an, the
call is ac‘ressed to mankind to be duziful to God, Who created
them i12° 2 sgingle soul, and fror it cristed its nates, and
from tha Tro of them = scattired abircad meny mer and women.23
Allah crented men and women so thut Lhey can provide company
to one uicthwer, Love one anotier, procrcate children and live
in peace ac¢ tranquility, 211 thesc coni*ot be possitle cxcept
through . arsisge, The Qur'an scys: +/nd among his signs is
that, He crected for you mates fro. tueng yourselves, that you
may dwel . i wranquility with tner, ond He has put love and
mercy Letioun your hearts. Undoubtecly in there are signs

ally

for those i7ic reflects. "And All.h has made for you your
mates of “ui1r ovi: nature and mad:e i~ vou. out of the~ sons and
daught.cs, v grandechildren and provide for you sustenance

of the chi,"ks Even at meost tryinz times, of marriage life,
and in Lic¢ ininds of legal disputes and litigaticn, the Qur'an
reminds t.o porties of God's Law; it comnends them to be kind

to one tnoilhr, and above all dutiful to God.
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The institution of marriage is also responsible to a very
great extent Jor the development of tihose feelings of love and
servizc wridch are the pride of hunanit; today, The mutusl love
of husbuii’ znd wife - a love not based cn momentary passion but
1ife lon:, co.ncetion - nnd thu.COhﬁn{U&nt parental love of off-
spring lcods to a very high developacont ¢f the feeling of love
of man t¢ nan as such, and thus to T “isintercsted service of
humanit;, “l.is love is d}scribc as ¢ £ign of God in the Cur'nn.Eﬁ
The nat: o) inclination cof the ma 2 to the female and of the
fenale e th. nale finds expansiai. threugh marriage and is
developei, Tirst, into z love for i children, then a love
for onets Mith and kin, anc ultiiicl: intc a disinterested
love for the whole of humanity, ‘he ".oue, is. in fact the first
trainin; pround of 1ova and serviece, acie the gpouses finds
real vlcasure in the service of hurnonity and the sense of service
is thus gracuclly developed and brecdened, It is infact a traf-
ning gro. 2 for every kind of morality, for it is in the home
that a nen learne to have a sense ol his own obligation and
responuibilities, to have resgspect for others rights, and above
all tc L:ve a rzal pleasure in suffering for the scke of others.
The Proui:: is reported to have said: "The best of you is he who
treats his 37 tusz.“29
The wrioses of marriage anc ivs functicns are beautifully
suriaed vr M Khurshid Ahrad vhen he goid ", .1t provides for
the rcprociciion and continuaticn <) the human race. It acts
as tae protecter of the morals of thic individusls end society.
1t creatcs o congenial context for ihe spiritual and emctional
fulfilment oi the spouses, as alsc of all other menbers of the
family ond Proaotes love, compassion and tranquility in society.
It initiales the new generations in the culturc, tradition and

further evolntion of their civilizati-n, T+ ir the sheet=anchor F
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of a sYyeicu ¢f socioe-economic securiitv, It sharpens the moti-
vatiun of s and strengthens incentives for effort and socicl
progress, It is the cradle of civilization and a bridge that
enables ... res generations to move into the society. It is the
link that Joins the past with the Hr sent end with thoe future

in suca a . that gsocial transition snd change take place

-

™

through a keclthy and steble process, Thus it is. on the one
hand, tre ~ncius adopted for regulating relaticns between the
sexes an.' providing the mechanisn Ly which the relation of a
child to the community is determined ¢nd on the other, it is
the basic undt cf society integratiiv | its members within and
enablins thc to play their ideological =“nd cultural role in
the worl’, (ioth now and in the futusc),20

8. Nall... O UARRIAGE IN ISLAM

— -

. hoans
The iic tituticn of marriage under islamic.is divine

institutipn combinins tke clomerts »f both serular z:oatract

and a rel. gious sacrament. ALthough it is essentially regavde&
as a civil cuntract, the validity of wvhich, inter clia, bas.d
on the consent of the contracting pertics, the offer (ijadb) and
the acceptince (gabul) and the capocity of the parties, yet it
has socia) und religious aspects, 1le wards fard (duty), wajid
(obligatory;, haren [unlawful), makrvin (dbomimablc) and sumwnd
(obligatory practice) denote and determine the category to
which mar:ic; ¢ Lelongs.

Toece renerks which are based ©u Qur'anic injuncticn, the
traditione of the Prophet (S.A..) 2ind the consensus of opinion
(ijma), estsllishesthat nmerriage is o religious rite and has
been consiiered te be an instituticn of ibadat (devotional act),

althcugh clothed in the legal forn oi a contract, But let us -
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not ignore ~r inportant fact that the notion of contract is
brought intu preminence because it renders facility for divorce,
and allous scperation of the partics casy in the eye of the Law,
where a3 tio sacramental aspect would nieke the marriage indisso-
luble. Conscguently, it is not quitc accurate, therefore, to
designatic narrizge in Islam 2s either o secular contract or a
religious socrciawcnt; it has elemencs or both. The appropriate
desigaation would seen tc be that of & “livine institution®,

Fgr feir evaluation and corrccet apprcocch to the concept
of marri. i, it is desirable to highlizht the different aspects
of marria;e,

(a) LI4AG:.505 ASPECT:

FMarecic ¢ in Islam is a sacred contract which every Muslin
must enicr into, unless there arc sp.cial reasons why he should
not. Thug i the Gur'an it is saic: “And marry thosec among you
who are s...,2v and those who gre fit€ aacng your male slaves and
your femile slaves, if they are nced;, Allah will make then free
from want out of His pgrace; and Allah is Ample-giving, Knowing,
And let lhicse who do not find a umatch kecp chaste until Alieh
makes taci [rec from want out of liis grocc.“31 In another
verse, marrie; ¢ relatiornship is given the seme importance as
blood~relationship: "And it is He vio s created maon £ron
water: Chon Lins He established relal:-nships of lineage and
marriage: vor tchy Lord Has Power (over all things). Frophetic
traditions clso lays stress upon living in a married state,

The Propiet (S.4.W.), is repeorted i have said to certain people
whe talke. of festing in the day=-tiic ond keeping awake during
the nigitt, vroaying to God and kecnin;, cway fror marriage.®

I kecp a fust 2nd I break it and ! »r-y and I slecp, 2nd I am

married, so vhoever inclines to any other way than ny Sunnah,
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—
he is not of me.“32 In another troditicn, the Prophet (SAW)
said, "0 ascoenbly of young pecoplel whoever of you has the means
to support o wife, he should get mérried, for this (1.0.,
marricse) in the best means of keeying the looks cast down and
guardin ; thc caastity; and he who hos net the means, let him
keep fosu, for this will act as castraticn.BB

Fuslin Surisis hoave interpretco Uic “ur'zn to mean that
marriage is - relizious duty 2nd is consequently a moral safe-
guard 3 21! os social necessity., Az a religious duty it must
be fulfillo”, but like all other ducice in Islam, it is enjoined
only urui L so who are capable of .. :eting the responsibilities
invelved, "lic predominant view arial the jurists is thst,
althouvgh noericge is a sociel necegsity; it is not absolutely
necescary L or cvery individual, molilid jurists toke it that
marricrce in its origin is deemed toe bHe recommended, but for
certain rencsms affecting certain intividuals it takes other
shapes. qﬁw;timus“becomes cklig:tory and sometimes forbidden
and so icirth, Hanafies and Hambalis agrecd with Malikis. But
accord:iny to Shali'i jurists marviage in its origin is mubah
(Nafl) i.c., supererogatory, and accoraing to Zahiri's it is
obligator‘!.3

hear beglow are the detailed vioehz of Maliki jurists on
this subject:

bligatory,

Marrice beccmes obligatory for o wan who has strong sex
desirc wa fears committing illicit relotiens and has the means
i.e., he 2o the dowery and the malitenance, For the woman
marriage is 2lso obligatien if sh. is unable to eern her living

or she fears illicit relations.



- 31 -

bicden

Mar: iuze is forbidden fer a man who control himself and
has not ... uecans for marriage or who has a bad illness which
will aifcee the wife or his expectea offspring,
Recor iciued

varriac i1s recommended for the ien who has desire to
sex but ¢ eentrol himself and kcenu crhostity but hope te have
offspring,
Mubah | i,

Marriog e is mubakh i,c., Nafl or supcererogatory, for a
man who cri: cantrol himself and does ot hope for offspring
and nareioorc @ill not prevent hinm “ron performing his rituals,
Makruh

Lorrius -« 1s condemned for a man whe has no scx desire and
at the - ¢ tipe marriage will nrevent hin performing his
rituqﬂs.35

alti.oug Islam advocated marria e and took various measures
to reguleto its functirning, it seems to have realized that
marriaze is not a light commitment, A porson nmust be fairly
certain of liis ability to mecet the rospensibility of marriage
before t=iin: o wife, that is he has Lo have dowry and the way
to maintain the wife, In Islam poveity is n» barrier to a
succeszinl warriages Allah has, as has Levn stated in the Qur'an
unriertaien o previde for every l[ivi.y; creature, and ile can,
and has prouisced to, enrich the pocr wontes of His bounty.
But at the saietime, Islam recognised tiwt it may not always
be possible for every one te have ot his disposal the means
to marric ¢, There sometimes arisc the obstacles and some
probleiis here and there; for examnple it is very common today

among luslin coimunity for a young nan of marriagceble age who
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cannot aarry, despite the Islamic injunctions which made
marriage i itself the simplest socinl contract in a Muslin
life, i socio=cultural traditicrns of the people however
insisted ou unnccoessary expenses whicii is contrary to the
teachin; oL Islam on the respective bride and bricegroom,
whil't finsily culminatod « into the ust uigly situation people
find theiiszivers today.

1. ic »espond to these pi-.llens and alike, is not in
#he dirce. nu ei cclibacy, laxity, or avierticn to marriage and
sex altogoiiaer, Rother, it preseries severel specific measures,
the last of -7hiieh is resert te seid discipline and termorary
abstinance i the hope that the assured help ¢f Allah will be
forthcutlng, “he Prophet intimated oot whoever cun marry
should Jo g6, vut he who cannot affoed to i.e., (he has no dowry
and maintunance), should keep on fasting, which helps hinm to
safeguard “i: moral integrity and to ass'mec command over his
desires, ‘li: immediate implicati-ns of all this is probably
that nei.err sex nor marriage is cdismissed euwsily or taken
lightly,
(b) Eis 500k b ASPECT

Isloa gives to the woman a definitcly hizh social status
after merricce Qlestrictions arc ploced unen the unlimited
polygony of pre=Islamic times, and a controlled polygamy 1is
allowed in cceptional circumstancce, The Prophet (3.A.W.)
hoth Ly e¢x .ole and precept, encoura_cd the status of marriage.
He positive™ erjeined marriage to sll tiose whe could afford
it., Aud the well-known saying atiributed te the Prophet (S.A.W)

"There iz nc nenkery in Islan.™
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Isl=w for this reason provided a guarantee which would
secure g Joinese to the family as well as te the whele society.
Pursuant t- the Qur'an, mutual compenionship, love and peace
are the main o)jectives of marricpc:

ixd smonz his signs is this thit l¢ created for

you metes from among ycursclves, that you aay

dwell in tronquility with thei, ord lie hos put

love and uerey between your (hesrts), Verily in

that ure the signs for those wig refluct.“37
Marrioge in Isiom check the unruly scoxunli passion which brings
about thoe Jo:s of dignity in both the i and the woman and
the product-.un of the unwanted chil . iwn invoriably resulting
in soue cupes, in the destructicn of tho unwanted babies, To
safeguard Uhie relations betwcen meles and foumales and es a
preventive azcinst the severs punishucnt of fornicaticn and
adultery. ithe Turen ordailrns thae Iastitoticon of marriage,
Adultery nd fornication have becn cxpressly made unlawful by
the Aluigzhty sllah as otherwise the socicty would have been
reduced to chnos a2nd disorder, The [loly CQur'nan proclaims:

"And do noet e r fornication, Surely it is indcecency and evil
as o uath:f.“BB "And do not eompel your slave girls to prosti=-
439
’

tution wios Uiey desire to keep chreic Regarding th = zen

tence ol :riulbery, tne Quran says: '
"o wd 1teress and the adultorer, flog each of them
sivicyr o hundred strizes; ant let not pity for thenm
move you in the natter of obediciice to &4llah if you
belicvve ia Allah 2nd the lasti ‘lay, ond let a party

of the selievers witness their chastiment.“hp
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Yhen thic vorse was revealed, it wrs ordained thot those guilty
of adult ry should be given hundred lashes as a punishment,
The Preaet (8.4.W.) was reperted to have saids

20 Jroem ne, accept from me, undcocubtedly Allah

hese w7 shown path for them, (ocdulterers). For

t. e waorried persons (guilty of fornication), the

nunisisirt is one hundred lash:eo +nd an exile fer

orne oure Fer nerried adulterers, it is cne hundred

1islice wad gtoanin: to deat‘-.."’m
It is cn'r logicel that Isian sets up the rules te rcgulate
the funcli~ming of the family whercby Loth spouses can find
peace, l.uvc, sceurity, and rolatecnesc. The elements are
necescary .c» nccomplishing the grotest purpose of marriage in
Islan,

Fiarrice ercates a family consisting of children and wife.
Familics crcotes society, Marrias ‘e creates a2 new company of
kith «n Lin, because sons and deougnisrs go to create new famie
liecs, o-fitelities, fellow feelinr;, kindness and mutuzl help
becqgres Linding among these relati.ns, lMarriage theretfore gives
lopetus to vl is called "social virtues®, Marriage gives the
ricght o6 idwritonce and ownership in oreperty to the nearest
reletiong, i‘be uran therefore scys: “.nd Pe 4t is wio lLes
ceected oy Zrow water, anug then ho hies made for him blood
ané aar-lase rcl:tiﬂnship."uz
8. (c; ..dsy ASPSCT

S vast daportont aspect of marricre under Islemic law
is its 1lcgi) cspect. The contract of narriase by itself gives
rise to wony richts and obligations of the parties. Most of
the inclde iz of marriages are wholl ind@pendent of any cone

tractusl ouligations,
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In Lic leading casc cf Abdulke lir v, Salima Mahmood J,
observed:
“The legnl effects of marriage are that it legalizes
tho cnjoyment of either of then {husband and wife)
with the other in the manner vhich in this matter is
nerpiiticd by the law; and it subjects the wife to
the power of restraint, thot is, she becomes prohibited
free oias cut and appearine 1o public; it renders
ner deyer, mointenonce amd roinent oLligatory on him;
ol esilbliishes on both sides the prohivition «f
coffinity cnd the rights of iaheritonce, and the obli-
poetariness o Jjustness between tho wives and their
ri is, ond ocn her it imposes subnissicn to him when
suank.oned te the couch; and conors on him the power
of cn.rection when she is discledient or rebellious,
anu cagolas upen niw associat.i:,. familiarly with her
witn kindness ~md courtesy., It rcnders unlawful the
conjunction of twe sisters (as wives) and of those
who 01l under the same caterory.?

v the legal effects of narriage as cnumerated
in the fatawa=i-Alangiri, cone int> opuration as soon
as tuv centract of marriage is oo Loo@u LY proposca
aind uccentonce; their initiotins is simultaneous,
end Lliece is no authority ia the Muhanmadan Law for
thie “roposition that zny or all oi them are dependent
uron on’ coadition precedent a2z tc the payment of dower

by tiac husbznd to the 'm.l.'Lfe."“'3
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ler-l effect of a valid narviace now be summarized,

~
[
.

e wmarriage contruct itsclf is a legal contract
based cn proposal and acceptance,

(ii) .fter the contract has veen cencluded all lawful
conditisn and terms insertcd by the parties into
the coentract became enforciallec,

(1ii) exucl intercourse beccicg Lowful ond the
children born of the uni<c: are legitimate,

(iv) iwoival richts of inheriiance sre established,

(v Ow wife becomis entitled %o her cower (sadaq)

(vi) “lw wife becomes crtitled to naintenance,

(vii; o bhusband is entitled to restreoint the vife's
poveaaents 1n a reasenable asnner and to exurcise
t..c marital authority,

(ix) ‘h2 prohibitions regarcin. rarriage due to the rules
2% effinity come intc operction,

(x, The wife has tec observe idda after the dissolution
of her marriage.

(xi) ¢ werger of personalities or property after the

marriage contract,

-

9, Iuu.l1 U7 4AID YFREE LOVEM

&t
—

i

m

The weetora werld undoubtoedly loeoniangs ucre and nol . o
"free love* ia the plece of narricie, wut free love will
certainiy n.oowve the ruin >f western civilisation, liarriage

is bein; «iscirded, not on =2ccount of nny reason, but simply
because it entails certain responsiliilitics on both parties

to the merricie contract, and it is reclly these responsibilie-
ties tiot sairked in aveiding marricie. Harriage undoubtedly
strengtivrs tile ties of the naturcl love of the two mates,

but it also requires them tc sharce each others cares znd sorrows:
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for hui:snl 1i.)c has its cares and sorrrows as well as its pleasures.
"Free lcve nales each of the mates selfish in the extreme
becausey while the male and the femole became eath other's
partncr i happiness, each is frec to leave the cther, incered
for, in Lic or her sorrow. Marriz;e¢e aznin makes the two mates
Jointly rcsvonsible for the welfare or the children, but in
"free luves eitbor the procreati.n of children is altorether
aveoided, (nc thus the end which «llah hig in view in the union
of thc two is defeated, or when eithior of the parents has had
his or lcr owm gatisfoction of the cthier, thce children may be
left witiiout shelter,

The institution of marriage is found in all countries and
all rnati..g, 2as becn practiced in cvory age for thousands of
years ziad hrs worked to the advance..cni and welfare of humaonity
on the wheie, “Frece love", if practiced on a large scale for
hzlf a ccntury, would eithor put -n ¢ni te the human race alto~
gether, o bring such chaos in socicty as would destroy its
very founi'ction, It may suit a few irresponsible, selfish indi-
viducls vive are the slaves of their passicns, but there can be
no sparic of true love in a union which may end abruptly at the
whin of cit urry nd it can serve no uscful purpese for humaenity

)i

in gerorel, "

10, MARWWGE. .. CIVIT CONIRACT

wlihou ' marriage is a Divinely~-ordained institution,

each nmarr:.~" ¢ og such is in the nutuare of a contract, The word
"Wikah" used for marriage in the uur'qn and sunnah, mean "aqd"
that is cuntrract, In the Qur'on, moriiage hes been spefically
referrcd o as ‘liithagon ghalizah," 2 strong convanant.us The
pre=Isls dc¢ practice of inheriting womeir was forbidden.hs The

consent o.. ..ta parties is an explicit condition for a valid
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m:rri::e.hy “his means that marric ¢ in the sense of a ceremcny
tekes o fom ol contract, mutual assent beins the predominant
and indicvmorsnble features. Ceontracts of marriage for minors
are cntercd into by persons whose positinsn is recognised by Law
as that of _anardians (wali)., Remedies arc also provided for
enforcin: the obligations under matrimonial contracts as in the
cage oI ol,er controcts, From a purel’ juristic point, marriage
amon!; iasiis is not a sceranont but 2 civil contract, and
though it it solemniscd pgenerally with recitations from the

Holy uur'su, yet Islamic Law does not positvely prescribes.any
servicce peculiar to the occasion, Thrt it is a civil contract

is moaiZcel Trom the various ways o circumstances in and under
which narrdi~pges are contreacted or presuviced to have becen contrac—
ted, Wiz Cdstincticn between soccerec ond secular was never expli-
cit ia lsl=ai, Any actinn or tranusaction hes religious implica-
tion, v iare in Isleon is net conlitirnnl on cfficiation by »
priesi L usce strictly speaking there is no such office,
Neither wno relicious benedicticn, tiiwurh highly recommended
for tho cccisicn, a necessary requiziic for the validity of the
narriagce, Islanic marriage is scoci: ! contract, 2 noble and
sacred coixtr.ct, Lut a contract nonctheless.s It lecds to s
nunber of releotionshins and engenlers ¢ sct of mutual ~i-bte

end oblircticns, Therefore the centr-ct is not a saorament,

it is net irrevocable, Divorce is permitted in cascs where
marriage s foiled, Renarriage is olsc allowed, and even
encouragec, 7There is no stigne sbizched te remarriage or to

marryin; = divorce woman or cWidowew,
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11, BARLFACE CONIRACT MUST BE PERM.INT

It _= ncecessary that the contract of marriage should be a
pernanert onc, It cannot be restricted as regard the duration,
Thus a coutr2ct of usufructu ary marriage (nikah mut'a) (e.g.,
wherc c ugr snys to a woman, #I will marry ycu for such a time
or for s> much a time) would be illegzcl. So also temnorary
marriages., Tiis type of marriages were allowed in the pre-
Islanic periu’, and elsc during thoe corly duys of Islam, It
was only allowed in the early deyc ior people #oing on jihad
or Ghazw ., If two parties entered in to a contract of marriage,
there is < hone that they will remnin topether bound to their
covenon® vntil dceath part them away, or when divorce comes in,

in certai.: circumstances,

But 2ccording to the Isna Ashariyya Shia Lawg Mut'a or
temporary marriazes are valid. The period of the nmarriage hes
to be fizxed i,c¢,, a way, one nonth, one year ctec, If the speci-
ficetion of trc perizd of muttns is cudtted, the contract becomes
permancrit contrect of marriape and rives rise to inhoritance

betweel: the parties,
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EOQRUAT N | oF, PAIRIAGE  CONTRACT

(1) ERELL Ttinil v OF _inRULAGL __ CONTRACT

o 1 winich is the conclusion of the wmarriage contract is
.enarally preceeded by poreliminary steps or betrothal whers each
oi the contracting partic: secks to determine if the ot er is
free to marry and by uwliich tiie man expresses his intention for
marrisge, when it i proved to hie that the proposed wife is not
alrendy committed te the Latrotha’l of another legally competent
suitor. The forwal inili.tive of marriage proposal may caie from
eith:r side directly or through parents or guardians or the two
parties, I'rom the perirod that the husband made up his mind that
e woula marry the proposcd wife, some steps must be taken before
tie final conclusion of tho marriage, 'These steps are referred
to in Arabic as rhitoa, .0 soon as a man thinks of marriage, he
usually tries to acquire as auch knowledge as possible about the
wowmzil he intends to sar.v, wmong the things noraally he will try
to Iind out, are, the sociil standard of her family, the nuorals,
behaviour, reputaticn und so on, Nowadays, the educational buchi-
ground of the girl is cne amon, the wost important thin:gs to
be taken into censiderations,

~fter being satisflied with his findings, the next thinz is
to try and see the <irl. 'rophet (5.4.7.) recommended that in
the selection of bride, a2 man should try to see the intendod
bride before betrothui: lezst a blunder in choice or an erroc¢ in
judiement should defent tic very pyppose of the marriage, low~
ever, a man should not throw a passionate gaze at the would be
bride but to nave a sivc:le look at her face and hands to zain
miificient idea about e perscnality and beauty. (1) 1t is
soxd that the face denotes the beauty and the hancds show the
fertility and delicacy of the body. The general principle of

tolzgic Lav forbid a wole {rou gazing at a female in a passionate



cyes from looking in 2 pussionate way, and guard their modestv-
and chastify,
"Tay to the belilving men that they should lower their
gaze anu guard their modestity; that they will make
for greater purity for their God is well acquiainted
with all thut lhey do"(2)
"and say to the beliving women that they should lower
their gaze anc guard their modesty; that they should
not display their beauty and ornaments except ~hat
(must ordinarily, oppear there-of; that they should
draw their véilu ever their boscms and not display
tneir beauty, c.oceut to their husbanis, fathers,...."(3)
The rule or t.ue nced for modesty applies to both men and
woien, A brazen stare by a man at a woman is a breach of refined
manners, where sex is concerncd, modesty is not only "good form".
it is nct only to guard tie weaker sex, but also to guard
the spiritual good of the stronger sex, But on account of the
differentiation of the sexes, temperaments, and social life, a
greater amount of privacy is required for woman than for man,
especially in the matier of dress and the uncovering of bosom.
Though it has been disallcwed by Islam to allow people of
different sex to remain alone in a room, because of the saying
oi the Prophet (S.A./) t at when ever a man and & woman remain
together in a lonely plice, o third person is present and that
iz t e Shaidan, but Provhct (S.A.Y) recomm.nded that, the suitor,
is to be allowed to see hic would be wife, It is prefferred
tir L when looking at the proevosed woman her permission should be
obtained before-hand, bul ke may have a look at her inadvertently,
The would be wife also haz the right to lock at her suitor, The
suitor may be allowed to sit in one rcoom with the propose.n wife

Jrovided she is decenttiy covered, and provide there be present
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1ihh her one of her neur relutives who came wit in the prohibited
degree of marriage, sue: s her father or brother.(h) The loly
ircvhet (S.A.4) iz reported to hove said; " “hen one of you makes
© proposed of marriage to a woman, then if he can, he should loo’
it what attracte hiim toe wnrry her In another traditicen, e is
repocted to have said; o one of his .ahab  wungira Ibn ohuv'ba,
“ho expressed his desir: to marry" look at her, it is likely to

(5).

brinz about greater love and concord between you."

‘‘henever one is proposing 2 wifre, he must bear in wind the
advice of the Frephet (5.+:, ;] that a woman is married for her
peauty, her wealth, her [amily, and her piety; the best cf you
iz that who marries a pious <owman. Also the Prophet (S5.4.7) is
reported to have siad, - The best wife is that when you look at
her you feel pleased and if you asked her enything she obeys and
if you are absent she will be honest over your property ana over
herse LY ().

hen-ever a man proro<ces to marry; he is only permitted to

ike such proposal te - woirn whe can be lawfully married co hiw
anu that there is no le;;al prohibition affecting tth. woume of
thoese prohibition comes;usr@sult of certsin degree of relation-
ship between the parties i.e, blood reclationship, affinity and
fosterage relationship, 2ud these are everlasting relationships.
Cnce, they exist, they will never be rewmoved; while others are
oenly tem crary, and reaovable when the circumstances allows it,
ce, a4 rusliae cannot wnrry morethan four wives at a time, cr
Joining, two sisters topgether as wives at & time, or, a married
o, or a wom~n during her idda period etc,

THii CASL OF T.JC . UITORY AFTEZR a_ GIRL:

L T R

The Proghet (S5.4.7) prohibited two suitors Wiying with
ope another for marrizae with one girl. This _so because such 2
situation way likely to result into enemity between two .‘usiim

brothers, He is reported to have said; “A believer is a bruother
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to a believer, hence it is not lowiul for him to bargain upon the
barg:ir of & brother; nor propo.e the hand of a girl on the marris- .
proposal of his brother, until th~ latter (voluntarily) with draws
the proposal* 4Also it is reported thet the prophet (S.4.¥.) has
said; & 2an should not dewand in marriage a woman previously sought
by another,” oo, any woman to vhow 2 proposal was previously made
and agr-ecuent has been reached between both suitors, would not be
propozad by 2nother suitor. Jdut if there has been no agreement
reached botwecen the p rties, thon the other suitor can propose
for marriapgc, PFatima lba Ngais once reported to the prophet (S.A.W)
that Abu G ha bip Huzaifah and u'awi-~yah Ibn Abu Sufiyan proposed
her marri :¢; the prophet (S.4.+) said 1o her, not to marry any of
thewm oun tiwe pound that Abu Gabaw Lin Huzaifah was cruel to women au”
Iu'agiyah had no property, so betioer marry Usamah., But on the other
hand, where “greement has been reacaed with & suitor who is debauc! |
a1t a nisus and better man stepped in, the 1latter is allowed to

Jropose to thae Wwowan .

ihere 2orccaent Yns been reached between both parties and a
second siitos of equal stenderds zs the first, sceps in and marrics
th2t womra previously proposed, »n1iki Jurists, hold three differac.
views. The Tirst group says th:t, such a marriage is held void anc
should be =mmlled altorether whoetler before or after consummation cr
even after ;.ving bLirth. The second group states that such a
marriage i- void and should be 2nnulled before consummation, but
becomes vali. after consummation, The third group hold that such
a marria e 15 valid sind legal, but the <econd suitor would be
held to hove committed sin and that ic a religious point of view
only. 7Thiz can be rewmedied by aslking psrdon from the first suitor
and i” Lic padons it is alright, Lut if he refused, he has to ask
God's v.ord - Yanafi and Shafi: agreed with the Maliki's third

v . N g . s
grouy. (75, On the other hund, T.am <aniri considers such a marri



void altogether and should be annulled whether before or after co..

5)

SWIM VU ol t

Ty | PRACLICE _OF BETROTHAL Ii_ NOATHEIN _STATES:

The vraccice of betrothal in the Nortuer Ltates is nearly tl:
same as the traditional Islamic Law, .xcent for few variations fru:
here wnd thoere, hen = man meets 2 pgirl and shows his intention tc
marry aer and she pgirl responds, then she will invite him to go and
see her parents. Hormally, th- suitor will first netify his parents
about his intention, wnd then the parents or 2 family friend will
be send to tiwe girl's parents witi some presents, This presents
differ fro.: place to place, for ex mple in <farjia, ti.e presents will
comprigeoino wrapper and some coswetics to the parenis, Among the
Fulanis of Congola they use to sent sose colanuws, a bag of salt and
some t kXen @munt of money. The father of the girl or her guardi:n
will then receive the presents, but will not give a definate answor
to the remc.* st that time. after that, he will summon the relat ms
of the ;irli for a meeting inorder to choose a suitable man for the
girl, if tio suitors are mnany, because in most cases, many other
suitors wouldl have sent in thele requests for warric e to the samc
girl. .cfore the council of the girl'!s rel_tives meet, they normally
consult her to make tre choice and they normally approved. Sometiue
if they tuink thnt tae girl's clicice i5 not acceptable, they wilil
communic:téﬁicr the reason for rejecting her choice, The couvncil in
most cases considers whether thoe person selected by the girl is of
good charscter and capable to mirtein ber. EBut  if she insists o
her first choice, this way somctise reluctantly approved with a
warning tiit she has to put up wiilh whatever happens to her during
her whrriage +ithh the man,

After nccepting the would be husbani, they will comaunicate tie

same to his parents and suppgest for o date for the formal betrothal
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or ‘hidba (engagement) called "32iko". On the date fixed for the
betrothal, 2 cmall ceremony is to be held comprising people from bot
sides an. tieir friends, The engaiement is to be publicly announce .
and the date for actual contract of the marriage is alsc to be fixcd
and ananounced, In the ca2se of tho.e suitc s who .Jere not successiul
in ti.2 contrst, their presents would be returned to them. Some will
accept baci. his presents, and sown¢ will forgive it to the girls
parents.,

The vractice now prevailing in Horthern States has introduced
alot of divi tions from the way isiam prescribed bequeths - Islam
does allovws begueth but a simoio one, where no payment of anything
is required, Gut contrary to t i1s Islamic teachings, you will find
that alot of payments use to be made, invelving both money and othcr
thinis: like dresses, ornaments etc.cither to the girl herself or t«
her parcnts, sometiwe to bot... Cuztoms witn regard to these payuuntc
viry not only from state to state, or locality to locality, but fi
tribe to tribe, Por exauaple in <aria, the local custom prescribes
about scven different payments -- by the groom some to the girl her..
self, so:z to her fauther or guardian and sowme for distribution tc
otaner . aaucra of her fumily, "[he payments here include the osada
(dory duwlhiich will be handed to hor father or guardisn, any body

aither witiin her fawily cyclc ar to other family friends who have
received ¢ shave in these payments (ill contribute towards her
tajhiz, 1n Bauchi town, the rospective husband will first send
sone money grit to the girl's [ntaer, and then from there tc the
prospective wife, finally some kol nuts will be sent to the family
for tine di:tribution ~moung the .icobers of the family, The distiri-
bution of tii» kol-nuts will indicnte tht their doughter hns been
given tc - husbond., +ith the comin, of Iznla 2 religious group of
preachers things nre now zoin: bick to the traditional Islamic

teaching with regrrd tc the bad prectices affecting marringes,
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(4) GIFTS  bwul DURING AND  aFT-R - BETROTHAL:

The betrothal is only “ prouwize to mary, therefore it conno™
create ~ny leg 'l right or liability. 4any of the parties is frc-
ti withdras without any legal 1i bility tewards the other. Isl . 1:
Law of betroti”l differs f{rom thht ~F wnglish form of engagemeut
in the bresch of Islamic betrothal, the withdrawing party has to
pay brsck tirz presents he or she uight received inconsideration of
the wmnrria;e contract (92 sny giit ade by one .arty to the
other dui ing bhetrotnal is the s we s ordin-ry gifts, In law
gratuitous: pifts are non-refundible, +ierc the donee has taken
deliver; o) the subject m2tter of giits, property rights in the
satter is tooneferred to him ni Mo becomes thie lepul owner of
that pronerty; he c¢wn do what ever hoe likes vith it, ‘therefore
to retract the pift, would amount to taking away property frou
ownership of “nether without thot other's consent (10). But
where o 7iit is wade for consider: tion and with the expectaticn
of some ¢ i.ens»tion and if the raceiver fails to perfeorm his ;. =%
of the trinsaction the giver is peruitted to recover back the
property fiven, becauwe the pift is subject to the intention of
consideratiom, .here, therefore, © person mankes a gift of
property in concideration for marricge, and the marriage is not
concluded; ihe iver con demand ilhe return of his gifts which he

made in consideration of the murFIJge.(11)

In «innafi Law, they treated -uch presents and apply the law
partainin;. to pifts. In accordance to tihat, whoever the one with-
drawing, . suc:: presents should ve returned if they are still in
their orijin-l condition, but if soue of the presents iost or
undergone - change, the giver shouls not c¢laiw for compensation
or the v2luc of the prcperty.(12) Under alik. Law there are i
different views, the favoured view of the school is that, such

presents s ould not be returned if the suitor withdraws, but
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they should b> returnec if she withdraws, snd the value of
perished »r changed property will 21so be returned. The secon.
view of the school is that, nothin; should be returned whoever
bi the SAEarawing porky.S 1)  The Msmbali Jardsts treated Sich
presents given during betrothal as ;iftc, and in the view of tiic
school gifts after being recuived cannot be returned, Lo, accor-
ding to the schoel, betrothal presents once given, should not oo
returnec, whother the presents re.._inc in their original condition
or not, «nd whetner the withdrawin: party i one who gave the
present or 'm0 preceived thowm, The Shafii jurists state that sucl.
prescnis saould be returned whoever e one withdrawing and the
value ol the ocrished and chan ed property should also be return:d
returned.k1%k'

CAIICULARLY, | BNGLLo! | Loy = SIGERIA:

Under :wnglish Law,a marriage is friquently although bty no
aeans invrisably, preceedad by 2n agreement to marry or “engags -
ment®, 4l common law, such agrecments amounted to contracts
provided L..-U there was an intention te enter into legal rela-
tions, Con:oonuently if either purty withdrew from the contract
without 1 wiul justification, ti:ec other could sue for breach of
contricu., “herefore under tnglist: law, as applicable in Nigeria
now in Lovs of Matrimonial Cauces the breach of promise to marry
is actionable, unlike under Isla . ic Law where it has not provide
for court ~ctivn, But under British Common Law, it is no more
action il+, It has been ~bolis: =i onthe recommendation of the

aw Couniszcion No. 25 (Breach o FProwise of rnarricge) 1969, nand
this reco .5 tion was implementor by section 1 of the Law
lefor  (iiscellaneou Provisions) Act 1970, This provides thet
no agrecuent to marry shall talic effect as a legally enforceabl:

contract nd that no action shal! lie in this country for breach
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of such an agreement, wherever it was made,
=1 Common Law a gift made by one party to an engagement to tu
otier iB conteuwplation of marric e could not be recovered by thc
donor if he wis in breach of the contract. This meant, for
exauple, that 1if the wan broke oii the rromise without legal justi..
fication, he could not recover the ongagement ring, but he could do
so if ©iw: rmmn was in breach of coutract. This is inconformity
#ith tne o jority view of faliki Law, wshere =fter the betrothal.
If it is ww ausband who is withdrawing from his promise he cannot
ask for tho —eturn of his presents *thile if it is the woman who i.
withdrawin sbh - has to return everything given to her by the man,
[n ierin, three different systems of family las exists sic
by sidce One system which is the redoainant systew is based upon
Islawic Lew; the second system of law is based upon Native Law
and Custow, wnu the third one is based upon English Law, The
practice of betrothal under Islauic and inglish Laws has already
been expl incu., Unlike [slamic znd snpglish Laws having applici-
tion in Migeri<e, Native Law and Tustom does not consists of a
sin le uniforu set of leg2l principles, Rather, it is composed o.
hundreds o) sets of laws, each of which was develcoped by and apu.ic.
to a particular ethnic or tribal group. 7The Tiv, the Biron and
the anmas, each have their own sysbten of family law, and each ey
differ fro. the other in many si,nificant respects. Indeed the
notive 1'w nd custon of a particular group may itself vary frou
place to nlice. For example, in Flateav oState, the law of Angas
living in the '1ills Jdiffers slipghtly from that of Angas living on
the pl: i o short distance ways Therefore,to discuss the practice
/%gtrnthﬂa 51 thie various tribec poverned by their customary laws
is not possibie in this worit, Dut I have selected two tribes

amon; &2 onny to discuss the say of their betrot.al,
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A2 iv common to all systews of custouwary law in Nigeria, one of
the ssenential elements of a valid marriage is the payment by the
boy or liu family of cash, goedlds or animals to the family of the
girl., amon; th. Angas, the payaent of the bride price is usually
made over o period of yeers, ‘raditionally, during the first year
of tire betrothal, the boy's pirents would send three large measurcs
of corii, une in the rainy seasons, one in the dry season and one
during che season of the hammotuan, In the second year, two measures
of corn will be sent during euci, of the three s2asons. During the
third yoeor three measures will be sent at each season, Every ycoar
a goat, is 2lso given to the girl's family, and at the end of the
netroth.l oeriod, when the girl is ready to marry, the boy's father
will brins two goats (one [or the pirl's father and one for the
potiir) crsi a roll of tobacco.(TSE
(ii) LUSGU2A:

... 'Whese prople live in Gongoli: otate, when a  Lunguda boy
meets a Lunguaa girl whom he intends to marry, he has to express

his desire by sending lher leather clothes called Jelu which she vill
wear frou tisme to time. The boy aiso will start going to the faticr
of the girlis farm and do some iarwing for few days. This he will
do atuost every year until the irl reaches the age of marriage.

If the pgirl reaches marriageable 2ge, she will wmoke a gruel ana

send it Lo the boy, and this is the indication that she accept him
a& her suitor, and also this i3 the final agreement between thew
that thoey are poing te marry, after this, the farming on her
fother's | -uw would coatinuc, The girl will send to hin a hoe anu
in return, ne will send to her some clothes, It is after that tli
girl wil: bLe taken to a place approved by the suitor where she will
stay ren e suitor and his feicnds for some time. Then finally

the suitoir will send four go:t. und five hoes to the girl's father,
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ACOLEMS  FaCING  CO''RTS:

The teachings and regulationz laid down by Islamic Law
ha. been neglected by some people and because of this, courts
finls alol of problems}:djadicatlng cases concerning presents
given during betrothal period in the case where one of the parti-o
failed to 1ulfil his or her pronise. The fault mostly lies witil
the glirlis parents, who, becruse of their greediness, use to
collect presents from many suitors of their daughter, fully know-.
ing t.at only one of them wsould have an opuortunity of marrying
her, at the end, the father would find himself refunding the
prosenis, S tivos, he et rofund ~11 the presents he rec-
eivedw L1'0.1 the other suitors whicii uszually resulted into protrac e
litigations This,would sometim:s involves the new husband wnoe
would bo asked to pay back the presents., If it happens that b
is poor or that not riady to rofund the prescnts, it may lead to
the br ak-up of the newly contracted marriage, putting their
daughitcer in to misarable 1life,

On ine other hand, somc tiue the problea may comes up from
the unliucly suitor who would claim morcthan what he has given,
thus to moke things difficult to the father of the girl, espec--
ielly ir L. s poor. 411 thesc ore, as a result of the fathor':
greedinoss and failure ﬁo abid. by the teachings of Islam, Acce
ordin,, to the teachings af Islam, the two parties are prohibitcd
froa mooting oach other without a third party who is supposed 1o
be one el her relatives witihiin che prohibited Hoarues of marria_ o,
In deftance of this rule, the parties would mect scperately, sooc.
timcs in tue girl's house anu scwctimes in the boy's friend's
housc, vhwre normally the suitor would give somce money to her
witaout the knowledge of the parcents, sand when it comes to re-
funding, you will find him claimin;, morc than what he has .giv.n

her. arn the matter is brought to court, some judges instead of
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waking “hings clear to bc *h parties by telling them their own
iuaults, and by doing which, h¢ helps Islawic Law, he will simpl.
accuept the claims of the sulior and ask the father of the girl
to pay up what ever amount dewcaded by the suitor,

(7) PRERSOUIGATES  OF  MaRRIAGK CONTRACT UNDER ISLAMIC LAW:

Since marriage is, essentially 2 contract between two compe-
tent contracting parties, 1t .must be rest for its validity on tie
arhon (piliars) or cssentisl .constitucnts without which there cou
be no valid marriage, Dut st constitu es thosce pillars diffo::
fro. sc.wool to school. Cn sowe snrkans (pilisrs). the jurists
agreed but on some others reforred it as arkon while others calls

it Shurood Conditions) &ll juricts agreed upon the offer and th
acceprtinee as arkan, ie, ¢ssenticls of the morriage contract.
veside these two, others added some which they referred as ark
le. esscntials while others c~lled thew simply Shurood (conditic i
Lare below, 1 have discussced the view of each Sunni schocels,
(2) kLl 1 3CHOOL:
~ccording to :2liki oci:onl, the arkar are six, nuaely:-
(1)  The formul: ~ (ginun)
(ii) and (iii) The husb.nd and the wife (mahalli)
(iv) The wali (lorricce ;uardian)
(v} The wawer (vaha)
Wi’ The impediamcnts (16).
Lt scems th t vmliki's view 1s in conformity with the pro-
P etre eriaition reported in woihil 2l Sekhari that, “there can
be no volid warringe wit .outl . wsarrizge pusrddan, dower and twe
male vitnesses of weoral and religicus probity",
(b) st~ SCHOCL:
in Shafii School also the arkans are six, they are:
(i) and (ii), the portiec

(iii) The formular (sin_a)
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(iv) The /ali ( arriage guardian)
(v) ditnesscs
(vi) Impediments (17)
(€) HAMBALL  SCHOO! ;.
Accoriin, to fi~wbali ochool, t crc are only two niri
(es .entisls) 2ll t.e rest they oalled them snurood
conditions,
(i) The partic.
(ii) Offer ond :cceptance (1)
Others are cord tions according to this school.

(1)  HAMFL  SCHOIL

In Hlannf1 choul there are three arkans {(essentio:i::

all the other . aro conditions.
(i) Partic: ic, their identity
(ii) Offer ~nd <ccuptance

(iii) .itnessez (19)

In the next coming chapters, 1 discussed all ol
chei: inlen th., oae of them whether they are called
arkan or condiitin i, if they are lucking in a marri.
contract, the contract will be veid ie, like luck of
witnesses in ranuafi ..chool, or -ali in .nliki choel,
«hile othoers would not invalidate the contract. The
general view is btaoot luck of arkan i.e, essential will
invalidate a mirriage contract under all the schools,
thile on the othoer hand, luck of .hurood (condition)

would not sometimes invelidate the contract,
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CHAPTER THREE

e R

FORMUL A
1  OQFFER AND -.2CLI TANCE

(a) Offer (1jab): In theory there is no hard and fast

rule about who malies the offer, It may be made by either party,
although naturally the demand mus% come fron the side of the
bridegroom such as *l1 seek the haﬁd, in marriage, of your dau=-
ghter or ward D, to me, or to Mr, H.1 The oifer which is the
pronouncement made by the bride's marriage puardian or his
representative must be definite and in clear terms. They must
be words denoting marriage according to Islawmic Law, such as,
"1 have marcied her to you or I have wedded her to you." They
may be express words although signs may be accepted if they
clearly indicate that a contract of marriage is being concluded,
€.8ey "I have married may daughter D to you or to H for a dower
of so mucl.." The validity of the offer an'! the acceptance in
Igslamic Law of marriage depends on two things, viz

(1) The capecity of the parties to make a contract, and

(ii) The celcbration of the marriage according to the
forms prescribed in the place wliere the marriage is
celebrated, or which will impress upon the woman,
by the customary law of the Muslims, the status of a
wife.“2

(b) Acceptance \Qabul): The acceptance which is also
a pronouncement of consent of the proposal must be express,
or it can also be uade by kinay at- (implicd), e.g. "I have
accepted D in mar-iaze to me or to H" in the case of represen-
tation., It is also necessary that the acceptance must agree
with the terms of the offer, e.g. where the offer contains a
term stipulating the amount of dower, the cdower must also be

accepted,



2, MAGLIS

It is a conditirn of validity that, the agreement between
the contracting parties must be reached in the same majlis
(session), 1If an offer is made and either of the parties rises
from the session Leiore acceptance, there would be no valid
contract, A pronosal made at one meeting =nd acceptance made
at another, would not cor “titute a valid marriage. "“1If, for
instance, one of the bride's guardian says: *I have married my
daughter D to you or to H" and the bridegroom or his representa-
tive keeps silent uatil the session had broken, and at a subse=-
guent session or the two meet subsequently at ancther place and
the bridegroom or his representative says: Y1 have accepted the
offer of the marriage of your daughter to me or to H,* Such
acceptance is voic¢, This is agreed by all thc schools,

However, opinions differ as to lapse of tine between the
offer and the accepiance, even thoupgh both were made in one
session, The llanafis and the Hanbalis consider that it is not
necessary that the acceptance must follow the offer immediately
provided that the sume session was not interrupted to the extent
of taking the minds of the contracting partics away from the
transactions, ihile Malikis and the Shafi's consider that
there must be no delay between the offer and the acceptance,

According to lMaliki, Shafi'is, and Hanbali schools, it is
proper for an acceptarce to precede the ofier as, for instance,
where the bride;rcom says to the marriage guardiang "I have
accepted to marry your daughter D", and the guardian says:

"I have married her to you," This is valid; whereas the Hanafis
said there is no hard and fast rule as to who first makes the
offer, but, whoever first makes the offer, is the offerer, and

subsequent declaration is the acceptance of the proposal,
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A éoﬁtraot of marriage may be made oniy by speech uttered
by the parties or their agents in the present of each other and
alsc of the witness who are present in the session, It cannot
be expressed through any act, for instance, by taking possession
of dower or by mutual surrander, If however one of the parties
is not present, a nroposal of marriage may be by a letter, pro-
vided that there are witnesses to the receipt of the letter and
to the consent of the person to whom it is addressed, The cone
tents of the letvaer must be made known to the witnesses and the
proposal shouid not be expressed in the imperative mood, In the
cege of dumb persong declaration and the acceptance may be
expressed by intelligible signs, provided the witnesses present
would able to understand the signs. . VEﬂhiilﬂ
3 LANGUAGT |

. Offer and aceccptance can be.made in any language understood
by the witnesseg those pregent at maglis. It should denote
clearly the puryosc. Whether the offer and £he acceptance is
made orally, or through writing a letter, the language used
should show explicity the intention to establlsh marriage rela-
tionship from the nonent of the acceptonce and shouwld be perma=-
nent for life of either rorty unless necessity arises for repu-
diation. The longuage should by no means imply marriage at
a future time or for a fixed period cr on the happening of somee
thing in future. Temporary marriage and marriage for muta'a
enjoyment are null and void sgreed by all 3unni Schools, but

valid to Shi'as,> "
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Tho coniract of marriasze in Jsloiic Law is essentially
bascd o tii: consent of the contracting parties., There must
be & woetin: of the mind = (conscnsus « idem),

o oas cerod Juristically, merriace under Islamic Law,
is g hii-Lun 1l contracce, as stat.« in the Holy Qur'an,

27 hovr could ye take it whoo ve have gone in

sy c-ch‘uthvr, and they have toiten from you a

8OLE CGvenant?“h
The contruct 1s based on the mut.al consent of the contrac-
ting voreacn cossessing legal cairieity, The presence of
sufficic. . vyitnesses is required by scic jurists, for the
validic, ol the marriage, the publicity of the marriage is
glso laué:hln.s Islamic Law desuirves the gratitude of humae
nity for zecuring rights to woman in a sincerely humane
spirit, vhic: after fourteen centurics, were incorporated
in the convention relating to the formation of marriage and
adoptes. b Ui United Nations - Genernl nssembly on December
1, 1961, e substantive provisiuns are reproduced here
below, and shaid interest thosc corcerncd with comparative
law av £0CE JLOEY .

arrioge shell be legally caterad inte without the
full un’ ‘res consent of both partics, such consent to be
expr.sst. by wther in person aftir cus nublicity and in the
presence - toe authority competent to solemnise the

marriage and of witnesses as prescribed by Law,



ARTILL | 1

ool partics to the present connection should take
legislotise éctivn to specify a miniioun age for marriare,
Ne moetvis © shall be legally entercd into by any person
und.i €l o, except where a cii.etent authority has
gronte. disoenaticn es to age for zuecific reasons, in
the inteirci:¢ of the intending spuot'scs.
ARTICH | 174

s neriores shall be registercd in a appropriate

6 From the

offici~l r..istry by the competcnt authority,
legal peist of view, marriare is csoentially a contract
and thorelore governed by the rules of simple contract,

In thecr s well as in practice, narriage may be contrac-
tod at oo Tine and in any placc, wiether in a mosque,
house, of.ic., cte, In Law, no religious ceremony is
necessary, ~0r the prescence of any oificial or religious
celebr.nt, Jut in practice socila cclcebration, which
vary in Jifverent areas and, some religious features
usucll; zeccourany Islam wedding,

Se _i:n s 1" ZIVE CONSENT

The censent must be given by i narties themselves
or =i u_uii. viia can lawfully give ¢ isent or in the case
of a mi-w» Dy 2 guardian who is conpetent to bind the
minor, .. woaan who is an adult o~ i3 cf sound nind,
may b it ied by virtue of her owinr consent altheugh
the conc:vet wmay not have been medce or acceded to by her
guarcdian, No one, not even the fether has the right to
contract an wdult sane woman in norriase vdthout her

permissi 1, the consent of the fathoer of an adult woman
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cannot take the place of her own consent, If the consent
of bride is not formally asked fnr before the ceremony,

the marriage would not be valid. Giving away in marriage

is not sufficient, 1t must be proved that the woman herself
consented to the marriage and there was performance of the
ceremony., The Holy Prophet (S.A.W.) is reported to have

said: S T

sl P
o

I} "A previously married woman.shall not benﬁarried. . .

ol . .
£ "

till she gives consent nor a virgin be married till
she glves 1s sought," In another tradition He was
reported to have said." A grown up girl shall be
asked permission about hergelf, If she i3 silent,
i1t iis her permission; and if she declines, there

shall be no compulsion on her, o

Ibn Abbas reported that the Messenger of Allah said:...'?
" A previously married woman is more a guardian
for herself than her guardisn, and a virgin should
;ﬁ_;r}r ve asked permission about herself; and her
. 3 permission is her silence. In a narration,

He said: "A previously married woman having:r

consummation has got greater right to herself than
her guardian, and a virgin shall be asked of her
consent; and heryiperwiassidn is her silence."7
A contract of marriage made under compulsion without any
intention of making it, is valid, according to Hanafi
schocl, while in the other schools it is void. Also
according to the authors of Fatawa-i-Alamgirl and Radd-~
ul=Mukhtar such marriages are valid, The Prophet (S.A.W.)

reported to have said, "there are three things which oor



whether done in Joke or earnest shall be considered as
serious and effectual, one marriage; the second divorce,

and the third taking back."

6. PROCLAMATION OF MARRIAGE
. Marriage by ltself 1s a proclamation among the public,
" to the effect that two persons have united for procreation
. and legallising of children and that others have got no
right to interfere in the cenjugal relations of the married
couple, The greater is its publiclty and proclamation, | i
the greater is its merit, If, however, there are no pro-
clamation and nu witnesses, it is nothing but secret sexual
relations amounting to fornication, even though there is
mutual consent, The Holy Qurt'an therefore says: "Taking
them in marriage, nor fornicating, nor taking them for
paramours in secret.“8 |
For the purpose of publicity it 1s recommended by
Prophet (S.A.W.) after finalizing the marriage contract
drums be beaten or guns be fired in the air, or cries of
rejolicing be given, The difference between the Lawful
and unlawful relations in the publicity and declaration.
Walima (marriage Feagt) is also recommended by the
Prophet (S5.A.W.) as it is a sign of publicity and
declaration of the marriage, The Prophet (S.A.W.) made a
walima on each of the occassion of his marriage. Unce he
slaughtered a guat and on another occasion he made a feast
with two "muds" (handsful) of barley, to guide the Muslims

to act according to their financial ability,?
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"'he contract of marriage in lglamic Law may be summa-
rised thus: NMarriage is a bilateral contract based on the
free conscent of the two contracting marties. The parents
certainly aid by their counsel ancd their experience in

gsearci’n;; or selecting the companion of life for their

child, yoete it is the couple w..c hove the last say in their
mattoer, 1o this respect, therc is no Jifference between
man o o An so far as the Low i+ concerned. Illegel

practici s noy oxist in varying de;ree from place to place

an’ clasz To class; but the Law does net recognise the

. 1
custons vih:ich contravenes its provisicns, 0

T C.r%. . ITY OF THE PARTIES

—a % &8ss s .

«8 ¢ jeneral rule, capacity to enter into a valid
contract of marriage rests on the s-me basis as the capacity
to enter iabo any other eivil ~onf®iets. Thore are certain
conditicne vhich are requisite for the validity of any civil
contr.ct .n¢ are also capable to the contract of marriage,
These arcs

(n, .hscnce of Lepal Impedimcut,

The parties to the conti:icl must not be barred
from entering in to suclhi a contract by reason
of legal impediment arisin. either from rela-
tionship or other lepal impediments. Thus

the parties are disqualified if they are
related through consancuinity, affinity or
fosterage which are permanent impediments.
.1so they have to be frec from the temporary
imwediments, especially the men who is mostly
vwffected by the prohirviti ns,
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Saﬁitx ~ The parties to the contract must

attain the age of discerment and must not bhe

persons of unsound wind (majnun) or (non compos

. mentis). Because it 1s one of the essential

(c)

fﬂ features of a civil contract that there must o

be a congensus of the mind and this can only

- be achieved if the parties understand what they

are talking about."'1

Majority - It is a further condition of validity

- that the parties must be adult and not minor,

A minor is not competent to enter into contract-

. ual obligation. An adult male who is 0of sound

mind can contract a marriage according to all
schools of Law, But with respect te a female
who 1s adult and uf sound mind there is o Aiff-
erence of opiniuns. According to Hanafi Law,
she ls competent to enter into marriage contract

without the leuast interference from her guardian

- or any ither person, except where the husband is

not equal to her. But according to Maliki,
Shafi'i, Hanball and Dauda al-Zahirl she lacks
the capacity. She has to do it through her mar-
riage guardian, A minor Hz nct competcent +5

enter inte contractual cbligations whether for

"himself or on behalf of somecme else, He is in

Law, {Mahjur alaihi) - interdicted.12 Generally

" speaking his contractual transactions are

classified into three categories, vis;
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(1) Centractual transactions which are necessarily
advantageous to him are valid and enforciable,
such as contractor for necessaries or of pious
nature; : T _ .“ - B

(i1) Contractual transactions which afe.necessérily
disadvantageous to him, er which incur liability

on him, such as the contract of marriage,

(iii) Contractual transactions which may or may not :?~
necessarily be advantageous to him, Such .
transactions are depandent on the consent of
his guardian, . ' : S e

~ Islamic Law, therefore, makes a distinction between a

contract of minor possessed of understanding, and one made
by a child who does not possess understanding., A marriage
contracted by a minor who has not arrived at the age of dis-
cretion, or who dous not possess understanding, or who can
not comprehend the consequences vf the act, is a nullity.
If the minor is possessed of understanding then e contract
of marriage entered into by her is dependent on the consent
of her guardian, according to Hanafi who allows a woman

to enter into such a c'::ontrac't.'13 While under Maliki and
Shafi'i schools she is under the power of(Ijbor) i.e.,

the power of her guardian who exercilses that power,

As majority is attained on puberty, a woman is free';'\
to marry after attaining puberty even though she is under
15 years, .Accerding to Hanafi Law after attaining puberty
she can select a husband for herself without reference tw ;
the wishes of her father or guardian, becausc no guard.an

can force an adult woman whether virgin or not into marriage.



- 66 =

While under other schools she has to be represented by her
marriage guardian (wali). A contract of marriage made

by a person of unsound mind or by one who hes not attained
puberty is not valid, and the marriage of such person can

be contracted only by the guardians,

8. STIPULATIONS

The language used for offer and acceptance while
contracting marriage is normally simple ond concise., It
is the words denoting a marriage according to Islamic Lawj
By virtue of this, the spouses have rights and obligations
towards each other, Inspite uf that sometime one party l
or both include certain conditions in tho marriage contract,
These conditions must be legal, reasonable and not opposed
to the spirit of Islamic Law, The partics could mudify
or rescind these conditions at anytime they like. In casc-
where illegal and unreasonable conditions is attached to
@ marriage contract, the condition alonc and not the
marriage itsélf will be treated as invalid,

All jurists agreed that contracts with illegal
stipulations sumetime may invalidate the contract.

Also such of these contracts arei-
(1) A marriage for temporary period i.e., (mut'a)

(11) Nikah al-sigar i.e., exchange of sisters without
paying Sadag to each; making each one as dower
for another,

(1i1) Nikah al-Tahleel i,e., to marry = triply
diverced woman on condition to make her lawful
for her former husband who divorces her three

times., The Prophet (S.A.W.) is reported to have
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sald a marriage with such a stipulution makes
the bride as a browed male gost, mey God
curse him and curse that former wusband for
whom such a woman is falsely presumed to be
awpul,
(iv) The stipulation that the husbund should divorce
his existing wife,
So all these contracts of marrigages enumerated above and
alike are invalid because uf the stipulctions, and the
contracts should be invalidated whethcer before or after
consummation,

Stipulations which repeat or aff{irme the normal ingre-
dients of a marriage contract such as that the husband
should pay the dowery or that he should maintain the wife
are valid, But stipulations contrary to the nature and
object of the contract such as there should be no mutual
rights of inheritance between the two spouses, or that the
wife has to maintain herself, or that the husband is to
restrain from having sexual intercourse with her =uch of
these stipulations invalidate the marriage contract before
consummation, but after consummation, the stipulation are
to be considered as cancelled and the contract of the
marriage -should stand valid. Stipulation which are not

contrary te the nature and object of the marriage such as
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Abul aleZubair el-Makkiy narrated that o marriage
which was contractel in the presence of oné nole witness
and one femalc witness, was rcported tc¢ ezliph Umar, where
upon he saids

"This is n secret marrisge and I c:naot approve of

it, and hod it been that the partics werc brought

before me, I vould have decreed thot they be stoned

to death,¥19
Jurists differs os t the necessity T the witnesses being
present at thce formnation of the marrin-e contract,

(2) Accoriing to Maliki Law it is nut @ necessary
coniition to the validity of the contract that
wilne:sses should be present at tuce formaticn
of tiiz merriape contract, They are only essen-
tiaxl ©c the validity of the marsciage, However,
in the evint of a marriage contrict without
witnesscs, such a marriasge should be amulled
before consummation, but it may be allowed to
subsist after consummation, provided it was given
adeou.te publicity such 2s by beating of drums

or woedding reast.20
(b) In dannfi schodl, the presence of witnesses at

th: formntion of the marriage centract is o

necessary cendition of velidity, Or otherwise

the contiact is null and vold,
(c) 1In Zhezi'i and Hambali schecls, the nresence
of the witnesses is a necessary condition of

validity of the cc‘-ntract.z1
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(d) In Shi'a Law, no witnesses are cecessary for
the validity of a marriage, Thus, a marriage
held in the absence of witnesscs would be valid
although the presence of the witnesses is requi-
red at the time of dissclution of marriage.22

QUALIFICATION OF WITNESSES

There are four conditions requisitc to the competency

nf witnesses.

(a)
(b)

(c)

(d)

They should be adult

They should be Muslims, if both of the two spouses
are Muslims, but if the wife is a kitzbia then wit-
nesses may be uf any other revealed religiun,
Freziom - The question of freedom would not arise
any longer owing to the abolition of slavery,

The witnesses should be sane, Although a marriage
coentracted in presence of drunkard witnesscs would
be valid if they apprehended the natter at the time
even though they may nut recullect it on becomigg
sober but not if they were unable to understand

what they heard.23

Ne particular type of witnesses are needed, only some wit-

nesses mist be present, Witnesses otherwise disqualified

my qualified as witnesses fur marriage, Thus a profligate

(fasik) or one who has been punished for hadd of Zina or

slander or descendants of une or both of the parties te

the marriage who would in other matters bc disqualified

as witnesses may be witnesses for marriage,
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3, NEED AND EFFECT CF NON EXISTENCE OF THE #ITNLSSKS,

Jurist diff~r as to the question of the witnesses
must be males. According to Maliki, Shafi'i, and Hanball
schools malntained that the testimony of females is not
admissable in establishing the validity of marriage.

They argued that a centract of marriage is not one which
involves property transactior nor is it referrable to such
a transaction. Moreover, it is normally attended by men,
The following Hadith is quoted in support of this conten-
tion. .
"The testimony of iemales must nut be admitted in
ceriminal cases nor in wmatters involving dispute

over a contract ¢f marriage or divorce,!

But to Hanafi school Ehe presence of one male ~nd tw.

females is adequate for the validity of the contract,

They too cited the Qur'anic authority which says:?
"Bring two witnesses from amongst your males, if
there are no males then a male and two females
will suffice from among those you accept as

2,4' R A SR rﬁ

L

witnesses." ; _
In all the schools it is essenfiai thét the witnesses
should be present at the time when the contract is being
actually entered into i,c., when the propusal and the
acceptance is made; the witnesses has to hewr the words of
both the contracting parties simultaneously so thet if one
witness was to hear the words of one and not of the ether,
the contract would be invalid, If the witnesses should
hear both parties but hear them separately for instance,

if the marriage should first take place in the presence
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of one uf the witnegses and should then bc repeated in
the presence of the sther who was absent on the first
occasion, the contract would be invalid, &ven if both
witnesses are present and one of them hears and the
other being partially deaf does not hear -nd someone
says aloud the words in his L.ars, the marriage would

sti1l be invalid.2> IR
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CHAPTER ROQUR

S SrEs=sEcInCageEET

MARRIAGE GUARDIANSHIP
1. GENERAL SURVEY

Wali from the Arabic root word (wala) which means to be
near, and wallyya iscig govern, to rule and to protect some
one who is unavle to/so independently, In the Quranic concept,
wali signifies protector, benefactor, companion, friend and is
applied also to near relatives, When the term wali is used in
marriage it means the person who is authorized by law to make
a valid contract of marriage of a minor or person of unsound
mind, who lacks the capacity of entering into contractual
transaction, '

Guardians therefore may be naturaly legal or contractual,
It is natural when there is parental relationship between the
guardian and his wardy it is contractual when the guardianship
is by appointment, e,g., the wasi (executor) appointed by the
father,and it is legal where the appointment is by the court
of law,

Marriage pguardianship has been defined as "the legal
authority invested in a person who is fully qualified and compe-
tent to safeguard the interests and rights of another who is
incapable of doing so independently., It is the authority of a
father or nearest male relatives over minors, insane, or
inexperienced persons who need protection and guardianahip.1

2, GUARDIANSHIP OF MARRIAGE IN ISLAMIC LAW

The purpose of legislating on the subject of guardianship
seem to check the unlimited powers of irresponsible family heads.
The law generally stated, ts that there can be no valid contract
of marriage without the guardian. This is following the autho=~
rities from the Holy Qur'an and the traditions of the Prophet
(S.A.W,)



(a) QUR'AN:
(1) "Marry (Wali) those among you who are single or
the virtuous ones among your slaves male or
female,% If the’ are in poverty, God will

giyglthem means out of His Grace., ¥For God

encompasses all and He knows all things."2

(i1i) “Whon you divorce women and they fulfil the
. term of their idda don't (Wali) prevent them
from marrying their (new) husband$, when they :..
 ,have agreed among themselves agccording to what
is hcnourable.“B
(111) ",.., No marry your girls to unbelievers until

! . they believe. TR ."LI-
(v) EROPHETIC TRADITIONS:

»

(1) A'isha, related that the Prophet (S.A,W.) said:

o LEE
s L

“whoever amongst womer marries without

| 77" a marriage guardian, such a marriage is

-+

batil (void)." e

If the marriage is consummated she will bé:entitled to a
dower so as to legallsed the sexual intercourse which had taken
place between then, If a marriage guardien refuses to act
then the Muslim ruler {who normally appeints a judge) is
guardian of him who lacks one.“s E ot ainng, o e e

(11) AbQL Husa narrated that the Prophet (S.A.W.) saids

- “There shall be no valid marriage without a

“6 T EUUEE DU

‘»s. marrlage guardian,
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(iii) Abdullghi ibn Barid narrated on the authority of his
father that a young woman come to the Prophet (S.A.W)
and said that, "my father has married me to his
nephew in order to raise his status," The Prophet
(S4.:41), gave the option of accepting or rejecting.
She then said, "I now approve the action of my father
but I wantwwomen to know that fathers have no authority
over their matters.“7

(4v) It is narrated by Ibn Abbas that the Prophet (S.A.W)

is reported to have seid:

“The Thayyiba (Matron) is the better judge
of her own interest than her marriage
guardian, But the virgin girl has to be
consulted and her silence signifies assent."
Reported in Sahih Muslim, Abu Daud, Tirmidhi
and Ibn Majah,

3. VIEWS OF DIFFERENT SCHOCLS:

According to all schools of jurisprudence, a woman who
is adult and of sound mind has the full capacity to deal with
her property and to enter in to any kind of contract either
for herself, or as an agent for somebody else without the least
interference from anybody, be he her father, guardian or hus~
band, But they differed as to whether she has full capacity
to contract herself in marriage or to act for another in his
or her marriage,

a, According to Maliki, Shafi'i and Hambali schools, a

woman can, by no means contract herself in marriage to a man
without the participation, of her marriage guar-dian.8 Neither
is she competcnt to contract her daughter or ward, not to act

as a matrimonial agent for anyone so as to enter into a contract

of marriage on behalf of her constituent, DBecause, they argued,
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the end prgposcd in marriage is the acquisiticn of those o
benefits which it produces such as procreation, and if the
performance of this contract were in any respect committed to
woman ims end might be defeated, they being of weak reason and
open to flatter¥oand deceit.9 | ”
e ﬁccording/ﬂanafi School, every person who 1is (sui juris)
whether male or female, maiden or matren, is competent to
enter into a marriage contract on hisg or her behalf or on
behalf of another person. This school arpgued, aspecially in
the case of the adult woman, that in marrying, the woman has
performed an act affecting herself only and to this, she is
fully competent, if she 18 sane, adult and capable of distine
Luishing good from evil and since in law she is capacitated to
act for herself in all matters of property, likewise she can be
allowed to choose a husband for hersclf, But the guardian
_reserves the‘right to dissolve the marriage on the ground of
irregularity, inczdequacy of the dower or in the case where the
bride is not egual to the woman (Kafa'a);1o |

The guardaintsg intervention is reguired to supplement
the presumed incapacity of the woman to undersftand the nature
of the contruct, to settle the terms and other matters of
similar importance and guard her against being misled by unscru-
pulous people, or from marrying a person morally or socially
not equal to her, = . . . E'HQ

Y+  CONDITIONS, OF MARRIAGE GUARDIAN

It is generally aceepted by all the majority of Jurists
that marriage guardianship is committed to the agnatic rela=
tions of the vurd but the Hanafi's accept females and cognates
as well., Othor conditions include:

(8) Ergedom
(b} Adult, He must not be a minor

{(c¢) Sane



(a)

Authority to contract others in macrisge is not

vested in a slave, an infant, or & lunatic, because
such perscas being considered in Law as incapable
of acting fYor themselves, are incompetent to exers
¢lse any authority over others, a fortion: moreover,
this authority is established in pguardians and others
out of tenderness to persons who frow their situations
require attenticn and care such as infants and luna~
ties; bul this would not be manifested by committing
the executi-n of marriage, on their behalf, to
persons of the above descrip'tions.11
Muglim:= A non=Muslim cannnt be vested with this
authority with respect to a Muslim wale or female,
For thc (uran sayss R |

W, s eepsind never will God grant tr the unbelievers

8 way (to triumph) over the believers,"

But, there is an exception to this rule, that is,
in the coue of a non=Muslim warde- her non~Muslim
fathcr or guardian, provided that he follows the
same religion as that of his daughter, is acceptable,
because The ward of the Qur'an saysi-... .And a non-
Muslims may exercise authority over non—Muslims."12
Male = Acco¥ding to Maliki, Shafi'i, Hambali and Dzud
al-Zahiri, The marriage guardian must be a male, for

such an avthority to contract themselves or others in

marriaige is not vested in a female, While according

“to Hanafi school, he allowes both male and female to

contract himself or herself in marriage,
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(£) Not Muhrim - I.e., not engaged upon the ritual practice
of Hajy (Pilgrimage) or Umra (Lesser Hajj), This is
in accordance with Maliki, Shafi'% and Hambali Schools
of Jurisprudence who hold the view that such a person
is prohilLited from either contracting marriage for
himself or on behalf of some one elsc, But he is
allowed undcr Hanafi scheol.

5. CLASSIs OF MARRIAGE GUARDIANS

R ———— A % W & wm W

Marriage puerdians are of two types:
(1) Those who may impose their power regardless of

the ward!'s wishes, they are known as wali mujbir,

Thege are normally the nearest mnle agnate rela=

tive in whose absence a community official may

assune the responsibility, Whether guardianship
is considered as a right conferred on or as duty
assigned to the guardian, the fact remains that

it is ascribed by law and neither party can ter-

minate it unilaterally so long as the conditicns

callin; for it exist and is quelified,
(1i) Those guardians or (Wakils), who can only act as a
lega] roepresentative (Wakil) at the making of her
nar-iage contract within the limits of authority
delegated to him by the ward; and these are known
as w-li not mujbir,
4 (A) MALT MUJBIR |
.4s to who is Wali mujbir, different views has
becn expressed by different schools of Law,

(1, Maliki Law = According to Maliki Law, it is
the father or his executor who has the power
of Ijbar, Power of Ijbar under - Maliki Law
has been restricted to the father only. The

executor appointed by the father would also
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exercise the power, The appointment may

be by will or verbally authorisigg him to

do so. Such as where he said, "I authori-

sed you t9 marry my daughter D, to H., or

to whosoever you wish," The executer can

not impose his powers unless the father

has peointed out to him the husband and

vhether the marriage may iLake place before

or after puberty, The father can vot use his
pover in giving out his daughter to a man

with incurable disease such as leprosy,
insanity, impotence, emuct ect, But he has

the right to give her awey to a man not equal
.to her, to a blind or with less than the

proper dower. Moreover the executor cannot
sive that deughter in marriage unless with

mahr mithly.13

Imam Maliki arpgued for this rule of vesting the right of '
Ijibar in the . ther alone that this is a power, the exercise
of which does not appertain to any of the relatives except

the father; that the power over freemen is established from
necasgitys but in the present instance no such necessgity exists
as infants are not subject to any canal appetite, Yet it is
vested in the fathoer on the authority of the secret texts cone
trary te whot analogy would suggest. The father's father not
T

being the some as the father is not to be included with hinm,
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Agcording to Maliki the father or his executor can
exercise the oowesd of Ijbar in the case of his minor daughtevs
whether virgin or not, his adult virgin daughters and his
insane daughters even after giving bhirth; he will also exercise
his powers to marry his young son, if there is some benefit
an it. Therefore the father under Maliki Law may impose his
power on his following daughters: )

{a) His voung virgin daughter

(b) Hig young daughter who has lost her virginity

{(¢) Hs adult virgin daughter until shc became {(anisa)

(d) His adult thayyib doughter who lost her virginity

outoice wedlock..

(e} His insane daughter whether adult or young; and

(f) His young son '

In the case of his adult daughﬁer who lost her virginity
through a marriage even invalid his power 1apses.15
(ii) Banafi law = In Hanafi Law, the power of Ijhar can be

exercisc only upon minor daughters whether virgin or not

Where, therefore, a virgin daughter has attained the age

of puberty the power of exercising the matrimonial conse

ftraint on her lapses. According to Hanaf School, the
power of Ljbhar has been restricted to father and the
agnatic relotions in order of priority, All guardians
are possessedl of the power of Ijbar upon minors; minor
boy or u girl, whether the minor pgirl! is a virgin or not,

If the minor has been given in marriage by a guardian who

is not the father or the grandfathor, the minor has the

option, n ottaining the age of pulerty of repudlating

the marricge, T 5 is known as the dmectrine of Khiyar
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al=Bulugh (option of puberty16

Ibn Abbas reported that a
virgin grown-~un girl camc to the Prophet (S.4.W.) and narrated
that, "her father had given her in marriage, which was digliking
to her., The Prophet (S A,W) gave her option, (Reported by
Abu Daud) Dut this tradition, shows thot, even if the father
gives away his dnurhbter in marriage agoainst her wishes and she
is of age, the marriage must be repudiated ifthe girl seo desi-
red, and in ihc case of minor too if, on coming of age, she
finds the watch unsuitable.17 However her right of option
lapses by lavse of time, or by accepting the dower, or jf she
had allowet! the warriage to be consummated, :
(iii) Q}gii'fj._ iaw = Shafi'is maintained that the power

of Tjbar ERFR 7 belong to the father ind the father's

father oniy, but not the executor or other agnate

relations; bocause the fathert's father is a father in

the absence of the father, and that entrusting the

power of contracting marriage to any'others than the

two woull be oppressive upon the child since it is to

be surposcd that no others are equally interested in

its welfare or happiness; on which nrinciple it is that

the more distant kindred are not entrusted with the

property oi infant a matter of less lmportance than thelir

person.18 “he Shafilis argued that affinity is a cause

of affecti n in other relstions the same as in parents

and in waotever degree that might be defective, A pro-

visiuvn is made against any consequences in the matter

after puberty which acquiescence is necessary to conse

titute its validity, contrary to acts with respect to

poverty, 19 shafi'i restricts the right of ijbar in case

of virgin doughters whether adult or minors, He extends

that right to the mad daughters, but not nonevirgin
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Qaughter's cven if they are minors,

(IV) Hambali Lay -~ The Hombali's agrec with the Maliki in
restrictiug the power of ijbar to the father alone.zo
Also the. school res ricts the power to be exercise on
minors whether virgin or not.

(ii) RIGHT 0" IJB.R ENDS WITH PUBERTY

The power which Islamic Law vests in Vali Mujbir, whether
he is the fati vy, grand father or other walis of imposing the
status of marriige on minor children tcerminates practically
with the attoinucent of puberty.

Puberty is presumed on the complction of the fifteenth
year, according to most of the schools, unless there is evidence
to the contreiy, As a general rule, however, a person who com-
pletes the liftccnth year is considered, without distinction
of sex, to Le alult and (sui juris) possesscd of the capacity
to enter intc logal transactions., After the apge of fifteen
every contract of uarriage entered inte on behalf of a minor Loy
or a girl is dcpendent upon his or her consent; and among the
Hanafi's and Chiah's, the children of both sexes on attaining
majority arc ‘rec to contract marriages without the consent of
their guardians,

All the schools of jurisprudence agreed upon the capacity
of a male child to contract himself in amarriage after he has
attained age of puberty, but there exist considerable diffe-

rences of oninion as regards the capacity of female children,
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" The Hanafi's and Shi'ah‘s hold theot the right of 1jbar
is the case of wmales, as in that of females continues untill
they have attoined the age of puberty. Maliki's and Shafitis
are of the opinion that the exceptional right of ijbar, in the
case of females continues in force until they are married,
and consequently emonticipated from paternal contr'ol.21
(IIT)_ABSENC'; Oir. LI MUJBIR |

If the marriage of one of the above mentioned.daughters
is concluded By ony one other than the father or his executor,
it will be void, even if the father aftorwards apreed and even
after giving bLiirth to children, according to Maoliki Law. The
game rule applies 1f the father was absont in a near place
where it is possible to contract him, in ceondition that the
father was mointaining his daughter.22 On the cther hand under

Hanafi Law if later on the father gave Lis consent, the narriage

=

vk

becomes valild, T t,
B, WALI MOT FUJBIR S L
The Wali not mujbir is the rebresentntive of the womon
In making her marriage contract with her express consent,
Since this guurdinnship (wali) is committed to serveral per-
sons, there bHounl to be o confliet in the order of priority.
This being the case, the schools have different views as stated
below: R ey
(1) Hanafi Lowi~ It is stated thet agnatic relations
take orocedence over coghates, anc among the agnates
the ordoerr oi pricrity is as follows: |
(1} 7The woman's son and his descendants, even
if the son were a product of zina,
h(ii) the father, and the fathers father, how

© . hiph soever.



w 87 =

(i1ii) Brothers germene and consanguine nnd their saonis,
with thie germanes taking precedence over the
conaanfuines,

(iv) Paternal unclé's germane aml consanguine and their
descendnnts, with the germanes toaking precedence
over the conganguine, _

The sone rule applies to the corrvspunding females rela-
tions and cormates except that the mother of bride takes pre-
cedence over hor daughter.zB -

Where a remotlar marriage guardian gives o ward in marriage,

it is suspendcd unon the approval of the nearer marriage guare-

dian., But if thoe nearer guardion is absont when it is not casy

to communicave with him, and it is fecred that if his arrival

were to be awnited, the arrangement will lapse, the remoter

marriage guordian will act; and his acti n will need no rati-

fication by tho nearer guardian when he arrives.gu

(1i) Maliki Lowie In Maliki Law the order of priority agrees
with thot of Hanafi, That is in the absence of wali &
mujbir, thun the agnates in the order mentioned under

Hanafi school, According Ibn Rusd a Maliki Jurist,

he says I.oliki personally gives priority to the father

over the son. Also in the case of the walad al-zina,

(the iilegitimate son) his puardianshin for the marriage

of the mother is only valid where the husband was not be

the mothoir's partner in the illicit sex relations by

which the son was begotten, In the case of the father,
he must not only he the natural fathor, but also legie
timate fother. Thus if he was the natural father only

hig waliyat 1s not aoceptable.25
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(i1i) Shnfi'i Law:i~ The rule of priority in this school

(1v)

A s W e ——

is the same as the other two scheols except that, he
does not zpprove f the son and his descendants as being

wali (puardian) pri~eity to act as a puardian is so strict

" that in no coase san a remoter guardian participate in s

marriage when a nearer guardian is alive, The Shafi'is
observe that, it is necessary £o iollow the order of
priority, ahd the right does not devolve to the person
next in the order, unless the first person whose turn it
was, was incapacitated through e.g., insanity, minority,
difference of religicn, or beiny engaged in the rituals
of pilprinecge; or being interdlcted person otherwise the
order must be strictly followed, Therefore, they argued,
if the ncarer guardian is absent to a far distant place
which would regquire another guardian to act, such authow=
rity must devolve to the political ruler, because this
avthority is vegted in the first guardian as a positive
right and cannot be annulled by the absence of the party,
as the Law does not admit absence as desgructive of right,
Honce if the absent guardisn were to contract the marriage
of the minor on the spot where he may, at that period
happen toe be, it is Lawful, Moreover, a relation of

more dislont degree is not vested with the authority in
the existence of a nearer relativd, since the more dis-

tant is yrecluded by the nearer., <0

Hambali Lows~ The Hambali's agrec with the Shafilis

in so far as the rule of priority 1s concerned. On the
other hondg, they also agree with FHnlikis that where the
wall mujbir refuses to give his word in marrlege for no
just cause the political ruler will step in and act in

accordance to the interest of the ward M
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It is worthementioning here that, Maliki, Shafi'i and
Hambali Scho'ls, agree that, failing the natural guardians,
that is the agnatic male relations of the ward, the guardian-
ship devolveg on the pelftical - ruler which may well mean
the Qadi (Jjudgc), Lfter him then the responsibility devolves
un any Muslinm, This means that the womon can appoint any one
among the Muslin community to act as her marriage guardian,

6e é‘ﬂ., LG 7, /SPLCI_OF THE INSTITUTIU! OF_WALI IN NORTHERN

......... ——

ATES,

In Northcrn States the people are predominantly Muslims
and they feollow the traditional Maliki Law. Throughout in
Northern States o father is regarded as cntitled to conclude
marriage on behcll of his minor sons, or his virgin daughters
of any age, al his unilateral discreticn, Althoupgh frequently
the whole family vwill have 2 say in suci matters, particularly
the mother on vhom most of the work involved will fall, The
pure Maliki Law, permits this right to the father alone or his
executor, unless the virgin daughter has been expressly emanci-
pated from tutelage, or has reached a cumparatively advanged
age, No any other person whether a brother, uncle or father's
father has such ripght in the absence of the father and who did
not appoint an executor, But in Potiskum in Borne State, at
least, this right is regarded as passing to, c.ge, a brother,
or uncle wherce the father is dead., And although this is cone
trary to the purc Maliki Law, except as the fathers executor
(wasiyyi), 1¢ scems probable that it would also, in practice,
be recogniscd elsewhere,

In an unrecperted case decided by the Upper Area Court,
Kano, the power of ijbar was exercised by the uncle of the
girl i,e., the senior brother of her father, The facts of the

case are as follows:
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MAIRO BAB.. W...INDTI V5, ALHAJI SANI

In this casc, the plaintiff, Mairo Baba Nasidi is fourteen
year old girl vho is in form I W,7.C. Bajogza, Bauchi State,

The senior bLrothier of the girl's, father went to the Pripcipal
of the scho.l znd reguested for her tronsf.r to Queen Amina
College Kaduna. The Principal agreed an< caused a letter of
transfer te the uncle of the girl, Instead of the uncle to
take her to Jucen imina College, he married her off in Febe-
ruary 1982 to one alhaji Sami a based business man in Kano,
whose age is 2bcul scventy, Mairo dict not want the marriage
as such she reiused to go to Alhaji Sai's house, instead she
remained throu;hut with her mother, ‘here was no cchabitaticn
since the marrioc e, The uncle chained iiniro's hand and foot
and beat hor up,

Mairo with the help of her mother took the matter to court
where she narrated the matter to the court, The lower court
upheld the narricozc of Alhaji Sani, but on appeal to Sharia
Court of Appeanl Kano, it was held that the uncle was wrong,

And when the husband, Alhaji Sani, appearcd before the court,
he decided to divorce the girl which he did,

Whatever have been the merits for the doctrine of ijbar,
in the past, ccrtainly they would not stand the test of the
modern age ii ovnlied to the present day irls where there is
freedom: of moven:uts unlike in the past wherc the girls were
kept under the fulli control of their parents., This' is because
nowadays girls are allowed to obtaine western education where
they mect their suitors either in schools offices and other: -
social places, #And because of this the parents usually con=-

gult  their daughters before marriage.
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In AlhaJi Isa Bida Vs, Balwa, daurhter of Alhaji Isa
Bida, case No. 0C../NWS/cv/L7/70°% Tn this case Baiwa lodged 2
complaints to Upper Area Court, Minnn, on the ground that her
father intended to give her for marriagse to a son of his
younger brotiier. Later, he dropped thot idea and informed
her that he was going to Makka for Hajd (rilgrimage). He
then autherised her (Baiwa) to bring someboly elgse for marriage
of her own chlolcao, | o L o I

On this occasiun;.she saw Mamman an< fell in love with
him proposing Lo marry him. For this, she informed her father
who, at first asreed with the choice. 2RBut later on, he objec=
ted to the mot.cor and asked her to brin; another man. The
girl had already made up her nind to morry Mampan, but her
father chanpged his mind and object her choice to marry Mamman
Baiwa was mat.red amd so she was in need of getting married,
but her fathoer reiused to wed her to the man of her own cheicey
while at tho beginning he wasg the one who outhoriged her to
bring anyone of her choice, | |

In its Lnvestigation the court found thot Alhaji Isa had
actually authorised his daughter to Lrin; any man of her choice
and that he would give her in marriage to the person, This is
because Baiwo's mother Hojiya Gogo refused to allow him to
give Baiwa in marriage to Dan'iya, the son of his younger
brother, alhadl stated that in his investigation he disco-
vered thot, the liomman, his mother and his brother were all
suffering from leprosy and that was why he refused to wed her
to Mamman., The court summoned Mamman, his mother and his
brother to appear before it, where they were examined and
were found healthy and free from leprosy, The examination

took place before the court and in the presence of Alhaji Isa.
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The court informed him that, Mamman was free from the deseasco
of leprosy and therefore he had no valid reason why he would
not allow Marman to marry his daughter, Ajhaji insisted “hat
as long as the douwrhter belongs to him, he would not consent

o Mamman to woarry her, but his daughter could propose another
husband, The Jdauziiter stated that, since her father authorised
her o bring her own choice, which she Jdic, and gincce the
person of how own choice was physically well, she therefore
loved nobody to mzrry, other than Mamman,

The court magsed its judgment ordering Alhaji Isa to wed
Baiwa to Marwan, ‘he court stated thot since he authorised
his daughter to bring the man of her choice, and since the man
is found to be Ifrec from leprosy, controry to his allegation,
he has no valid reason to object to her choice,

Alhadi Iso was not satisfied with the decision of the
court (UAC) and appealed to Shari'a Court of Appeal, Sokoto on
the ground thet, his dsughter was a girl whoe had ne marriage
experience and that he was her father, (wali mujbir), The
court held ag follows: R i

1. Ve liave seen in Alhaji Isals statement given at

tho UyllCey that he admitted thot he himself permi-
ttoeo his daughter Baiwa whe is o girl without
marvinge experience to bring any one of her choice so

- thet he will wed hor to him and that she brought Mamman

Thisz statement of Alhaji Isa amount to his giving
his matured dauphter the capacity to conclude her
marriaje. For this reason though she was a pirl
without marriage experience and he allowed her to
nanane her affairs, she should not be married except
to someone of her owr choice, Her father had/?gght

to force her to marry someboady else, This issue 1ls
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contained Jawahir ul-Ikhlil, a commentary

on Mukhtasar volume I, page 280,

the reagons given by Alhaji Isa for refusing
to give "is daughter to Moamman, on the ground
that Mamman and his relatives were suffering
frorm leprosy, was unacceptable by law, Refer
the chapter on option Jawahirul Ikhlil, vél,l
payie 229. .
wccording to Islamic Lav, a wife has a right
to walve her claim of equulity te a husband,
1L a right of opticn is given to a wife con-
cerning a defect of a hushond like leprosy, her
suardian has no rizht to say anything in this
respect, See Daguki, comuwentary of Mukhtasar,
Vol,1I, pp.2iL8~9,

vie nave noted through the proceedings of the

Upper Arca Court that, .1haji Isa had been

- unreascnable by putting his daughter in a

difficult position because of his refusal to

wed her to Mamman, who, after giving her con-
sent was chosen by her. wlhaji Isa therefore,
mast comply with the order of the court, Fai-
ling to do so, the court will wed her to Mamman
by Atself in accordance with the authority in
Jawahiral Ikhlil, commentary of Mukhtasar,

Vol.I, pape 202, hpﬁeal dismissed,



RECENT, REFORE: a

Duriny; the current century, Islamic persconal Law relating
to family rights has formed the subject of legislation in seve-
ral Muslim countrics, In these countries, they have introduced
gignificant »=loims into some of the prevailing legal princi-
nle of their tvvaditicnal schools of Jjurisprudence, Some of
thesce countrics are Sudan, Tunisla, Imnicnesia, Morocco, alpgeria,
etc, These roforms introduced affected nany areas in the perso-
nal status. Jumon; the arcas that arc more seriously affected
is the marvrioge guardian and the power of ijbhar,e.g., in Sudan,
they did away totally with the questi.n of wali mujbir by
applying both the view of Maliki and Hanafi in their Law. This
has been done through the Legal Circular Wo,bh issued in 1960
which amended the whole are of wali nujbir and his powurs.
According to the Circular, a woman is not permitted to contract
herself in meiviage, but muast be reprvsented by a wali, and in
Article 6, 1t stuted that no woman should be married before
the attaining the age of puberty, Article 7, also says if an
adult woman 1o contracted in marriage without her cohsent the
marriage is nuild and avoid. |

Vorocco, flreoria and Tunisia; they nre all followers of
Maliki Law in 1958 and 1959 respectivcly concerning the question
of wali mujb-r aml the power of ijbar, did away with the Maliki
Law, thereby a rlying Hanafi Law. Morocco in their code,
Article 5, they insisted on the consent of the bride and the
conclusion oi th: marriapge by the'wali. In Algeria, Article
2 of their marriage ordinance stated thoat, the marriage contract
should be coanciwded in the presence of boith parties and two
witnesses before a court or a Registroar for marriages. In

Tunisia, article 3 of their Code of Personal Status, stated
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stated that, no marriage shall be concluded without the consent
of both partics, .rticle 9 of the Code alliows the parties
themselves to concludc their marriage,

In Indonesia and Malaysia, they adopted Shafi'i school,
that the guardian shovld conclude the c:ntract after the

consent of the bride,
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CHAPTER FIVE.

SADAQ (DOWRY)
1.  GENERAL OBIERV..TION

In order to constitute a valid marriage, Islamic Law
requires that the husband should donate to the wife a legal
Jsroperty capable of constituting a valid transaction and which
would be for the exclusive use of the wife, The principle of
dower is not veculiar to Islamic Law, It originated in the
ancient times, 7Two basic types of dowry have been practiced,
The first type is that which is paid by the groom or his family
to the bride or ‘wer family. It normally consists of money,
property or animals, It may also sometime consists of services
rendered by the groom to the family of the bride, Further, a
wife could have been acquired by means of exchange when a man
agreed to exchangc his daughter or ward for anothers., The
second basic tyve of dowry is that waich is rendered by the
bride or her family, to the groom or his family. This was common
in some ancient societies and is still so in some modern ones.
However, nor arc their sub=types,

The fact thot marriage has been for so long accompanied
by a "bride price or Vgroom price" is interesting. The origin
of the bride price, according to a comtemporary anthropolégist,"
must be sought in a family set up in which a young girl was an
economic asset for her father's family. The departure of the
girl from her own family was an economic loss, and this was
compensated by the bride price, From the point of wiew of the
bride groom's familv, the acquisition of a wife meant the addi-
tion of a pair of working hands in exchan;e for the amount paid
over to the bride's family."1 Beside this economic factor,

there is also a procreative one, which is not entirely free from



» 98 «

economic considerntions, The bride price is likely to be sti-
pulated in a patrilineal system where a now union "holds out
the promise of increasing the number and strength of the bride
grooms famil¥,...." No comparable advantage occurs to the
motherts familty. ‘the father not only boscs a daughter but also
21l her future orogeny. He should therefore, receive some mate-
rial compensation for his losses, Sometimes the payment of a
large bride pricc -may b the expression of the love of the
bride groom {or his bride.“2 _
There are situations where the bride's family pays a
marriage porti-n to the groom or his family. This is common
in monogamous socicties, where the sex ratio is Low, where a
large number of fomales never marry, and, finally, where narried
women lead an indolent life, 1In such societles, the marriage
portion frequently hecames a purchase sum by which a fathepr
buys a husband for his daughter.3 This is truc of modern as
well as ancient socletics, Some of the rules governing the
dower in an anciocnv times are briefly discussed heres
(a) The Jewisi Lawt In the Jewish Low it was necessary
to specify the total debt prior to the contract of
marriase, any marriage contractad witheut a consi=-
deration is 1nvalid.LL
(b) The Hebrew Low: Among the Hibrews, the dower settled
cn the wife was never made over to her for her
exclusive use and enjoyment; she acquired, in
o fact, no right over it until the warriage was
disgolvoed, cither by the death of the husband or
i by divorcé, in which case the dower was made over
4. - to her in order to enjoy or to dispose of, according

to her own desire.s , i
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(c) gggjquqygémgzb The mahar of the Islamic system
is simila. in all its legal incidents toc the dona=-
tio . propter nupitias of the Rohans, It is settlew
ment, in foveur of the wife, made prior to the com=-
pletiuiy of the marriage'coqtract in consideration
of marriare, But there is gtil’ this eszential
differcnce between the Roman donatio propter nupitias
and the nahar of Islamic Law, tnot 15, the former is
purcly voluntary on the part of the husband, while
the latter is absolutely obligatory,

(d) Pre=Islamic arabias= In Pre-Islamic Arabia, dower
which was called mahar waé pald Dy the husband to
the wife]s fath=r or any marrizpe guardian in consi-

Ideratinn of the marriage contract nnd ohly when a
mahar had been paid did a proper legal relationship
arise, 4 marriage without a mohor was regarded as
shameful and looked upon as concubinage, At that

% - time the bride received nothing from the dower., But
this docs not mean that she was totally excluded
from receiving anything from the bridegroom in con-
siderati-n of the marriage, In foct what was given
at the betrothal called sadar wos given to her
becaune by the act of the betrothal the two have

becomes Jriends and she was a sadigat to him.6

2,  CONGEPT O7 NOIER

The councenl ol dowery under Islamic Law differs in two

Important featurcs from the rules of dower under the Hebrew

Law, 1In the first ; lace Islamic Law does not consider a marriage

wlthout a dower as invalid, unless 1t was made a term in the

contract that, there should be no payment of dower in which



case the contract is invalid according to some authorities,
and othors saic an illegal term which does not destroy the
object of the contract can only be expunged and the contract
is left wnaffccied, in which case, the Lav presumes thal the
proper dower, Lahar ole-mithli, is payab10.7 Secondly, Islamic
Law recognises th't the wife acquires an imiediate right over
the dower, or ti:t portion of it which is “exible® in its nature,

The term “dover: or "dowry" in Arabic differs with dowry
in the Englisn term of it, The term mahar in arabic means the
property which is dJdue from the hsuband to the wife in conside=-
ration of the maririagze, while the English meoning of dowry
which is probably the same with that of atlienians and the
Romans and the irench dot, is the propeﬁty the woman brings
with her to tiic hugband's house, which is anslogous to the
jahaz in Islamic Law,
3.  DEFINILIUN

Mahar under Izlamic Law signifies the property due to the
wife from the husband as an obligation imposed on him as a mari
of respect to the wife, This is made abundantly clear by the
author of Hedoyu vinen he saysse-

"The paymcen. of dower is enjoined by the Law merely

as a token of respect for its object (the woman),

whereforc tie nentioned of it is not absolutely

essenticl t. the validity of a marriage; and for

the same reascn, marriage is also valid, although

the man werc to engage in the contract on the special

conditi-n that there should be no (dower,"
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Baillie: M"..4.,Che property which is incumbent on a husbnad,
eltlhicr by reason of its being nconed in the contract
of marriage, or by virtue of the contract itself,
Dower is not the exchange or consideration given
by the man to the weman for entering into the
contracty but an effect to the contract imposed by
the Loav on the husband as a token of respect for
its subject, the woman,

Mahmood J. dcfiucs dewer as follows: ¥Dower, under Muhammadan
Law, is 2 suw of money or other property promised
by the husband to be paid or délivered to the wife
in consideration of the marriage, and even where no

.dower 1s expressly fixed or mentioned at the marriage
ceremony, the Law confers the right of dower upon

the wife.“B

Islam makes noovisinon that it is cbligatory én the husband
to give to the wilre upon marriage the dowry as has been agreed
upon hefore or ot the time of concluding the contract of the
marriage, or, if it has not been fixed, the parties should

fixed it later on after thce marriage contract. A stipulation

on the part of the wife before marriasc to abandon all her right

to dower is invalid and inoperative under Islamic Law, and

should such a stipulation have becen éntered into, the wife

would, nevertheless, be entitled te the proper dower (mahar al~

mithli)., But <. tiie other hand, she can, 1f she choose after

marriage, dischuarge the husband from his liability for the dower-
debt, or rcturn to him anything she may. have reccived from him

in satisfaction of his liability. : sauﬂlﬂﬂdﬁxuc

D oawe L
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Islam insicts thet dower should be paid to the wife herself.
and made it to be her exclusive property, and no other person
has any right of claim in it, Whatever che gives out from it
must be with her c¢onsent, The requiremenit of the mshar fur
the woman is in Uhie nature of a gift for which reason the Qur'an
calls it (nihla), or prcsent. This gift was required of the
man to enablc her to buys some furniture (Jahoeza) with which
she would come tc the hushband's house, The Cur'an, therefore
enjoins brid:l ;i.t for a legal marriages

"ind give wemen their dowries as a free gift; but if

they,of tlicir own good pleasure, remit any part of it

to you, take it and enjoy it with right good cheer.9
It is clear from this verse that the mahar should be a free
and voluntary (gift unaccumpanied by any consideration, It is
also inferrecd tht she can, of her own voliticn, after properly
in the mahar has veun vested in her, without any duress or
deceit, give the whole or any part of it tc¢ husband or any
other perscn, Dut wlicre a woman gives it out of timidity, or
fear or deceit, it is not lawful to accept it. The Qur'an thus
says:-

"But if you decide to take wife in place of another

even if you have given the latter a whole treasure

for dower, t.lc not the least bit out of it back;

would y-n1 toite it by slander and a manifest wrong?

And how could you take it when you have gone in unto

each othoer cnd they have taken from you a golemn cove=-

nant.“10
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And yet another vevsc, readss

"And Lawiul for you all women besides thege, provided

that you seek them with your property, taking them in

marriage not committing formication., Seeing that yra
derive benefit from dhem, give them thoeir dowers (at
least) as prescribed; but if after a dower is prescribed
you agrec mutually (to vary it), thore is no blame on
you, as God is All Knowing All wiscet !

In the case of o Muslim marrying a christian or a Jewish
woman {ahlal Kitab), the Qur'anic injunctii:n on the question of
dowery 1is | o

("Lawful unbto you in mafriage) Are (not only) chaste
women who ar. beliovers, but chaste women among the
people of the Book revealed before your time, when

. you give then their due dowers, and desire ehastity,

not 1ewﬂness......."12 - S ’ |
Islam is not exclusive, Social intercourse, including inter-
marriage, is poermitted with the people of the book, A Musiim
man may marry o woman from their ranks on the same torms as he
would marry a hslim womang i.e., he must give her an economic
and moral status, and must not be gctuated merely by motives
of lust or physicul desire, A Muslim womon on the other hand
is prohibited to narcy a non=Muslim man, becouse her Muslim
status would be affceteds the wife ordinarily takes the natiow
nality as status given by her husband's low, 4 non-Muslim
wonan marrying o Imslim man would be expected eventually to
accept Islam. .ny man or woman of any racc or faith, may, on
accepting Islam, frecly marry any Muslinm woman or man, provided

it be from motives of purity and chastity and not of lewdness,
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Although dowver is essential and is o condition, but is
not necessary to bc mentioned in the marricge contract, In
the meantime thit contract will be void if it includes a stipu-
lation that therc will be no payment of dower, But if tra
partics just refrain frum mentioning anything about sadaq
there will be no harm, This sort of contract is known as
"Nikah al-Tafwced®; on which the Qur'an says:

"There is no Dlaic on ycu if you divorce women

before you heve touched them, or appointed for

them a dowcr.“13
There arc numerous traditions of the Prophet (S.A.W) concerning
the necessity ol the payment of dower and cll Muslim jurists
are agreed thot warriage without sadaq is unlawful,

o NATURE QF :..0-0

Dower is analogous to a sale price, thot is dower comprises
the same fundamc:iricl conditions as those actached to a sale,
When a woman marries, she sells a part of L.r person. as in
any other bargain and sale, only useful and ritually clean
objects may Le gjiven in dower c.Z., the articlc must be pure,
useful, copab'c of delivery, capable of ascertainment; neither
may consists oi ince (even in case of thce bride being a dhimiy-
yah); nor of o run-cway slavej nor of fruits liable to perishg
etc, A dower may consists of the money, camcls, cows, etc, or
a certain piecc oi Jl-nd, or buildings, but not the trees on a
certain piecc of lanc, cven though described, If the woman be
accustomed tc o scinetary life the dower may properly consists
of furniture ol mcdium quality, such as is common among women
of her positi-n, butl if she be a momad the dower ought be

camels, shecps, etc, of medium quality,
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With regard to the goods consisting the dower, which are
subsequently found to be bad or defective, the wife has the
option either to kecp thoem as they are, or to return them and
claim the eynivalent value, or to demand thet they shall be
replaced by other poods >Ff the same kind,

Dower payable Lo a wife is in the noture of an unsecured
debt, The wile stonts in respceet of her dower in the same posi-
tion as any cther unsecured creditors and she cén obtain a
decree against the asset of the husband like any other credi~
tors, But it hns ne priority over mortgaopge debts. Islamic Lew
under schools of Jurisprudence, recognises what is known as the
widow's licu for unpaid dower. If a widcow obtains possession
of the property of her husband she is entitled to retain it
The heirs or creditors cannot dispposess her till her dower is
satisfied, .}a;h- e

The Islamic concept of dower has no reference the price
that under some systems of law was paid te the father or guar-
dian of the bride whon she was given in marriage, On the other
hand, it is considercd a debt with consideration (for submissidn
of her person by the wife). The result is that dower is purely
in the naturce of a marriage settlement and is for consideration,
The best general observation on this point is that given by Lord
Parket of Walding in Hamira Bibi v, Zubnida Bibi.1h

Dower 1o an essential incident under the Muslim Laow

to the status of marriage; to such an extent this is

so thaot vhen it is unspecified at tho time the marriape

is contractod the Law declares that it must be adjourned

on definite principles. Regarded as o consideration

for the marriuge, it is, in theory, payable before

consummatic:, but the Law allows its division into

two parts one of which is called “prompt!, payable



before the vvife can be called upon to epter the
conjugal domicile; the other “deferred', payable

on the dissolution of the contract by the death of
either of the parties or by divorce, But the dower
ranks as o debt, $nd the wife is entitléd, along with
the other creditors, to have it satisfied on the
death of thc husband out of his estate, Her right,
however, is no greater than that of any other unse-

cured creditorSeseees -“

The nature of the right of sadaq to the woman is in the form

of contract by the husband and as such has preference to

(six) bequests an’ inheritance, Mahmood J, in ibdulkadir

v, Salima15 observed that:

Se

Under Islamic Law the right of cohabitation comes
into existence at the same time and by reason of

the same incident of Law as the rigiut of dower,

That the latter nay modify and affect the former
canriot be douitedi how it affects and modifies it

ig the main subject of this reference. Dower, under
the Muhonmadan Law, is a sum of money or other pro-
perty proaised by the husband to be »aid or delivered
to the wiic i consideraticn of the marriage, and even
where doyer is expressly fixed or mentioned at the
marriaze ceremony, the Law confers the right of dower
upon the wife us necessary effect of marriagesecseo™
OBJECT OF 510

Islam insists that dower should be paid to the wife her-

self, unlike under other legal systems wherc the dower should

be paid to the fother or guardian of the wife, It sought to

make dower intc a real settlement in favour of the wife, a
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provision for the rainy day; and socially, it bgcomes an
effective check oinn the capricious or arbitrary exercise by
the husband of his almost unlimited power of divorce, .Thus,
a husband thinliz twice before divorcing his wifc when he knqws
thet upon divorce, the .nole of the dower would be payable
immediately,
6. CLASSIFI ... (1L OF SADAG

According to Isl2mic Law, sadaq is payable whether it
has been fixed wnd ggreed upon or not, or cven where the cone-
trgect has entercd into with a clear condition that there should
be no payment of dower. Because of this, dower has be divided
into two kinds, Viz, specified (Mutajjal) or unspecified
(Muwajjal),

(a) SPOCINEC DOVER (Mahreal-Musamma): This is the

-8 8 s s % e

dower cxpressly agfeed upon by ihe parties before
or at the time of - concluding the marripge or
after the morriage contract, Ii the groom is minor,
his futher or guardian may settlé the amcunt of
the dover on behalf of the minor, and the minér
becomes bindiﬁé by the contract. yhere the amount
hos becn snecified, the husband will be compelled

to to poy the whole of it however exccssive it may

| scen tc the court having regard to the husband's

means .

Al

......... -

MAXTMUM AND JuIli7. Ui, [MOUNT OF DOWER _

Generally speaking the Law does not fix any limit to the
maximum amount oi dover that is payable to the bride, because
people differ in thelr financial circumstqnces and means, and
each locality jice its own custom and usg/ ese It is therefore

left to each individual to give what he is capable of giving
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as the dower comiensurate to his means and social status,

None of the texts has prescribed the amount peyable as dower
except that tiiey all insist that it should be something of
legal value (mal), Jnything over which dominion or the right
of property may be exerc.sed, or anything wihich may be reduced
into possession, either at present or in future, Anything in
Yact which comes within the meaning of mcl, an! has a legal
value, may be ua subject matter of mahar,

Manafi'a, (profits accruing from lond, investment business,
industry), anc debis owing to the husband from other people are
proper subjccts of dower, But if a free-=man were to marry on
the stipulation thit he would render his own services to his
wife in lieu of dower, although the marricie would be valid,
the woman would be entitled to her sadag al-mithli, (proper
dower).16 But if something is assigned by way of dower: which
is not in existaice at the time, eithcr substantially, or as a
creation of tl:e Lav, such assignment is not valid. So, also
where the thing assigned is prohibited by Law, e.g., Pig, Wine
or other 1llepal objects. An iron of rin;, 2 measure of dates,
or services such as the husband to teach thie wife some verses
from the Holv Cur'an were considered by the Prophet (S.4i.W) as
adequate dower, so also other Jurists agrece on this,

However thc lonafis and the Mal ikis schocls fixed ten dirhom
and three dirhims respectively as the mininum amount of dower,
It has been suggested that, three dirhams was the dower which
the Arab husbunds, prior to Islam, used tc give their wives as
dower besides flocks of sheeps etc, It iz olso the lower amount
(nasab), for the theft of which the penalty of amputaticn was
inflicted.
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The other Lunl jurists and Shitite Law, fixed no minimum
of sadaqg, they caic there is no limit either to the maximum
of the minimum of dowver, it being a matter of contract between
husband and wifej; so long as the article given or assigned by
way of dower posscsses any definite value, the assignment is
considered valid, They relied on the Prochetic traditions
among which arei

A hadith narrated by Amr Ibn Rabia suggested that a woman
married for o cowvcr of a pair of shoes, whercupon the Prophet
(S.AWN) asked her whether she has agreed to take the pair &f
the shoes as her dower, and she answered in the affirmative,
and the Proohet aporoved it.17

In another tradition reported by Sahl bin Sa'ad that, a
woman came to the Prophet (S.A.W) and saidy '0 Messenger of
Allah, I offer myself to you." She then kept standing for o
long time., . man got up and said: "0 Messenger of Allah',
If you have nc desirce for her, marry her to me," The Prophet
asked: "Have you got with you anything which we may give to
her as sadaq.® Thc man said: "I have got nothing but this
trouser of mine,” ‘'he Prophet said: "Seck, though it be 2
ring of iron,* Then he searched but did find nothing, The
Prophet asked: *“lave you got any portion of the Qurtan with
you? M"Yes" said he, ¥such and such a versc,” The Prophet said:
1 give her in marric;¢ to you for what is with you from the
Our'an."18

anas repaorte . that Abu Talhah marriced Ummu Sulaiman and
the dower between them was Islam, Ummu Sulaiman accepted Islam
before Abu Talhah who afterwards scught her in marriage, and shc
said:
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"By God, yc: are not the type of person whose offer

should be rcjected, but you are an unbeliever and

I am a HMuslin, It is not lawful for me to marry

you; but if ou accept Islam that wculd be my dower

and I would not dewmand anything else from you," So

he acceuvted Islam and married her.19 N;rrat?d by Nas,'i.
All Jurists agree thot there is no limit to maximum sadag,
because of the following Qur'anic verse which readss

"Even i7 y.u have given a whole treusure for dower

take not the least of it back.”zo

However the question of accepting services as sadag is dis-
putable, Accorcing 4o Maliki it is reprchensible, and some of
his Jjurists allow it, and Shafi'i agrecd with them. Abu Hanifa
rejected it ond followed by a Maliki Jjurists Ibn Qasim, It was
argued, the fact that, the Prophet (8...Y) allowed the teaching
of the Cur'nn as mahar, was peculiar to hinm alone, and it does
not mean a princiole te be followed,21 The other reason for tho
dispute is the vorling of the Qurtan that:

" intend tc wed one of these my deoughters to you,
on conditi o that you serve me for eight years....."22
By this versc, services for eight years by the husband was
accepted in licu of the dower, This verse related something
which happened bifore the advent of Islam, So the reason for
the dispute of the jurist was whether Muslims were bound by the

laws prior to the advent of Islm or not,
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(b) UNSPECIFI D DO'R = MAHAR ALSMITHLI

7

The obligati<i: to pay sadaq is a legal responsibility
on the parl of the husband and is not dependent upon
any contract between the parties., Once, there is a
marriase, then the e is a dower for the wife. In cases
where dowery has not been fixed either before or at the
the time of tie contract, or after th. contract, it is
fixed with reference to the social position of ber
father's fonmily and her own personal gualifications,
The social position of the husband and his means are

of little accuunt. This should be done by teking into
consideration the amount of dower paid to her sisters
and paternal aunts. The author of Hedaya says, "In
regulating the proper dower of a woman, attention must
be paid to her gualaity with the woman from whose dower
the value is To be taken, in point of age, beauty,
fortune, understanding and virtuc, boecause it varies
according to any difference in all these circumstances;
and in likc mamer it differ according to place of resi-
dence or time."22 Islam therefore safeguards the rights
of a wife and attempts to ensure her an economic status
consonant with her own social standing,

PAYMENT ¢ DO LJ: ON THE BASIS OF TIIii

On the basis of time of payment alsc dowery has becn

divided into two, Specified dower and unspe€ified dower.

Specified dower way again be divided inte two (1) prompt

(mb'ajjel) and (ii) deferred (muwajjal). This classification

is accordin; to the time when payment has to be made,
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PROMET DO. T3 (M'AZIAL)

The word mufajjal, technically means “that which has been
hastened or [iven a priority in point of time." prompt
dower iz normally payable immediately after the marriage,

if demanded by the wife, The wife can refuse concumna-

" tion of the marviage until the prompt dower is paid, In

this cage she does not loose her right of maintenance on

the grount c¢f disobedlence, The prompt dower is usually
one half of the stipulated sadaw, but dould be more or

less,

(ii) DEFERRLD DCER (MUWAJJIAL)

(1)

The word muvaljal, technically means “to defer "or dela-
yed;" and this is the other portion of the dower which
is defgrret {o a later date, usually to the dissolution
of the marriaze by either party. If she 1s divorced,
the husbuind is liable to pay the wholie deferred dower,
and if ghe dicg hefore him, th:mn the deferred dower is
payable to her heirs, and if it is the husband who died
first, the leferred dawer must be raid out of hils estate
she stands on the same footing with any other unsecured
creditors, R
ENTI’D@-IAJ}_G_T. :c;_'Lf‘. DOWER

Where the dower has been specified before ar at time of

the marriage contract and the contract itsclf is valid, the

dower becomes e on the followilng circumstances,

(1)

VHOLE PUXiD J.bili The wife ls entitled to the whole

sadag under three instunces,



(1)

Consummation: According to al’ schools of Law,
once a consummation has taken plice the wife
becuies entitled to the whole {ixed sadag even

if later on the marriage is invalidated, Maliki,
Shafi'i, °hi’'" and Daud al-Zahiri schools maises

it a condition that consummaticn mean actual sexuzl

intercuurnc,zu

The GQuPtan says:

“But iy you decide to take one wife in place of
another even if ywu have given the latter a
trecsure for dower take not the least of it back:
would you take it by slander and a manufest
wrongt  Jnd how cculd you take it when you have
gone in unto each other and they have taken

from you a solemn covenant."25

Malixi added tuwes Ue mere stoy of the wifce in the husband's

housc for about a year even without sexual intercourse would

entitles her to her full fixed dower.,

(i1)

(iii)

26

Death of Fither Party, By the death of either party
before consummation, the wife becomes entitle to her
full dower, This is agreed upon by all the Muslim
Jurists, If the husband dies flirst she will Le
entitled Uu that out of his estate and if it is the
woman who died first it has to Le paid to her heirs
including the husband if she is a Nuslim.27

Valiid retirement . The views of Hanafi and Hanbali
Juriscs is that, where the husband retires a valid
retiremcnt with the wife, she bcecomes entitled to
her full fixed dower.28 This is where the spouses

scclucded themselves in a place where they may have
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the chiiaee to have sexual intercourse provided
on that occasion there is no legal, moral or
physiccl obstacle to prevent. them from having a
sex C.i., neither of them is obgerving the obli-
patory fastirg; nor is either of them incapaci-
tated through illness which would prevent actual
penetration, nor is there with theh a third party.
This is the view of the orthodox caliphs, and so
. also the yiew of Zaid bin Abi Auf, that, where the
- spouses have cloesed the door and lowered down
thelr (arments, the mahr becomes due, because by
that, she has surrendered herself, thereby per-
foruning her own part of the contract and would
therefore be entitled to compensation;-

: Pisagreeing with the Hanafls ond Hambalis,

HMaliki Shafi'i gnd Zahiri, argued that, the whole

ooomahr does not become due except by sexual inter-

. courses However, it is the view of Maliki that,
By wvhere therc is cohabitation-and a long dyuration of
. such valid retiremént the mahr hecomes due even if

ne gexual intercourse has taken place, 1t is alsc

. the view of Maliki that a marriage should not be

- consuumated unless part of dower or at least, the
minimun of one quarter (%) of the stipulated dower
is paid; But the wife has the right to wave this,
This is5 in thc case where no payment of dower is
made at the time of the contract,”d
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2, HALF OF STL ULATED DOWER

By the authority of the Qur'an, an unconsummated

marriage terminated by divorce, wherc the dower was

fixed at the formation of the contract, the wife is
entitled to the half of what has been stipulated, The
rclevant verse of the Holy Qurtan on this issue verse

237 chapter 2 reads as follows:

"nd iI you divorce them beforc consummation

sive theo. half of their fixed dowery, unless

they renit it, or (the mans half) is remitted

by him in whose hands is the marriage tie,"

From this verse it is clear that, the lLaw declares that
in such a case hali of the fixed dower shall paid to the wife.
But it is open to the woman to remit the half due to her or
the man to remit the half which he is entitled to deduct and
thus pay the vhole,

3., NOTHING OF (3R FIXED SADAQ

The wife will not entitled to anything of her stipulated

dower on the following occasions:

(i) If the marriage contract has been repudiated
before consummation either because the contract
vas invalidated becausc of reason or the other,
or because of a defect in the bride which -
amounts to repudiation, But if the invalida-
ti n took place after consuinmation, she is
entitled in lieu of that the whole fixed dower,
Ihis is because of the following tradition
“/visha reported that the prophet (S.A.W) said,
a woman should not be marcviced without the con-

sent of her puardian. If she is married
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(vithout his consent), the contract is wvoid,
But if consummation has taken place, she is
cntitled to the specified dower."BO

If before consummation she kills herself or her

“husbard, she will not be entitled to anything of

her fix.u sadag according to Meoliki, Shafi'i and

Hanbali schools, But in the view of Hanafi school,

she will be entitled to her full fixed sadag. The

Hanwzfi school makes no difference between the natu-
roal. death and the denth caused by the wife.

1f hefore consummation she apostatns., But if the
apostati-n took Mlace after the congummation, she

is onbitled to her full stipulated dower.s!

B. UNSPECIFLI) DOWIERY

-

Where the dowery h-s not becen speciliced vither before or

at the time of the marriage contract, the payment of the dowery

which is oblipgatory, the contract may either be a nikoheal-

tafweed, or o morriapce entered into witihi the condition that

dowery should not becn paid.

(1)

Nilknh ol Tafwid: A éontfact of marriage which has
beern entered into and no dower has been specified

at tlic Time of the contract is called Nikah al-Tafwid
marriage by proxy. This 1s approved by the Jurists
on the authority of the Holy Qurfan, |

There is no blame on you if you Jdivoree women before
conswimation or the fixation of their dower, but
bestow on them {a suitable gift), The wealthy accor-
ding T his means. A gift of a reasconable amount is

due From those whd.wish to do the right thing.“32
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in case of Nikah al-Tafwid, she vill not be
entitled to any of sadaq if the hushand dies
before consummation, but she will be entitled
to mut'n and will inherit the husband, This
is the view cf Maliki school, Eut according
to Hanafl and Hambali she will be entitled to
the satdaq of her equals (sadac al-mithli) anad
is 2lso entitled to inheritance, Shafi'i school
has these two views.33
(ii) Maharal lithli - (Proper dower) = All jurists arreed
that in the case of Nikah al Tofwid, if the death
of the husband occurs after consunmation and before
the fixotion of the dower, the wife will be entitled
to the dower of her equals i,e¢,, mahoral mithli, and
she will also be entitled’ to inheritonces Also as
mentioned above, according to Lanafi and Hanbali,
she wi'! be entitled to mahar ol mithli if the hus-
banc dics befere consummation, So in the two
schools it makes no difference whether the death of
the husbond has taken place before or after consum-
maticil,
Mahar al mithli oi a woman 1s repguleted yita reference to the
social position of ker father's family and her own personal
qualificaticn, .wbhor at mithli, thereforc, varies, in amount
according to thc sociol positicn of the wenan's family, the
wealth of her husband, her own perscnal qualifications, the
circumstances oo the time and the conditi-ns of society surroun-
ding her, No fixed rule can be laid down as to the amount of

‘
dower in any narticular case, When, thercfore it is said that
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the dower of ¢ womcn, where no mahar is stinulated or specified
at the the time of marriage, should be the “dower of her equalsy.
it is omdy intended te imply, that an approximation may be
by observing the custom which has prevailed in her father'sg
family, provided she d 25 not differ in intellectual caracity
or personal atiracticn from the female relations with whom she
is ccnnpar‘ed.BLL o _
(iii) When mtta (GifL) of consolation is rayable,

In the case of Nikah « al=-Tafwid, if the husband

divorces the wife before consummation and the fixa-

tion of thoe dover, she will be entitled to o pift

of consolavion from the husband for the loss of con-

sortium which she suffers through no fawlt on her

part. 411 jurists sgreed thot the divorcecd woman,

whose marriage was not consummated and no dower wos

stipulated for the marriage, is only entitled to a

gift of cousclation, There is however, no amount

prescribed for such a gift but it is recommended

that, thwe rich should give according to his means,

and the poor gccording to his meanS.BS Maliki him-

gelf surirested that two pieces of ciothh which covers

the bo'y is sufficient, while Abu Hamifa, Ahmad bin

Hambali, wnd some Maliki and Shafi'l Jjurists sugoested

that she ic cntitled to bhalf the dower of her equals,3®
The right of mut}m, according to Maliki is only recommended,
but the majerity wjurists say it is her right and it is an
oblipation on the part of the husband to give it to her on
the authority of verse 236 chapter 2, which reads:



UeeseeeBut Destow on them a suitable pift, The

wealthy according tc his means and the poor accor-

ding to his mcans, A gift of a reasonable amount

is due frowm thosc who wish to do the right thing,"
9.  INCREAS; O UECREASE OF DOWER

Under Islanic Law, therc is no comaunity of goods between
hughand and wif:, Uype is absolute owner of her own property
and of whatever she reeceived from the husband as dower. The
terms of the éetLlcwcnt are agreed to before marriage, but when
these have bewn ommited, ihcy ma? be'settlud subsequently,

The terms of the contract may be varied at any time during the
continuance of the warriage by mutual eonsent, The husband
may at anytimec after warri-ge increase the dower, Likewise,
the wife has o rirht either to remit the whole dower or part
of it in her husband favour.

In the cusce wliere the hushand in-crcases the dower, it is
volid in the viey of Hanofi Law and enforciable where the
marriage has bcal consummated; or with the death of the husband,
But if he divorcoes her before consummaticn she is only entitled
toc helf of the orisinally stipulated dower, but not of the
increase, sccoraing te Maliki Law, upon consummation of the
marriage, effcet will be given to the increascd porticn and if
divorce takocs place before consummation she is entitled te the
half of the originally stipulated dower together with half of
the increase. portion, But where the hushand dies before cone-
summation, and beforce she takes delivery of it, she is only e
entitled to the dower originally stipulated, The increase por-
tion lapses, :..ccording to Shafi'i Law, it has been treated as
an ordinary gzift cnd therefore the rule of ordinary gift applies.
If she has taken possession it is effective, ond if she has not,

it 1apses.37
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10, ENFORGEN " OF £4DAQ

The claim of the wife or widow for the unpaid portion of
mahar is an unsecured debt due to her frow her husband or his
estate respcctively., It ranks reteably with unsecured debts
and is an actimnble c¢'aim, During her life time, the wife
can recover the debt herself from the estaile of the deceased
husband, If she redeceased the husbard, the heirs of the
wife, includin: {'ic husband, becomes entitled to the dower if
she is a Muslin,

If a husbond refuses to pay prompt douer, the guardian of
a minor wife has the right to refusc to aliow her to be sent
to the husband's house; and similarly, thce wife may refuse
the husband his conjupal rights, provide. no consummation has
taken place, The wife is, under Islamic Law entitled to refusec
herself to her husband until the prompt dower is paid; and if
in such circuusi. nces she happen to resice apart from him, the
husband is bourd to maintain her, The passage in the Hedaya
bearing in this subject is as follows:-

"The wi.e nas the right to deny her person to her husband

or to 7o on a Jjourney with him until she received the

the dower, ilor right in the consideratirm is the same

as that of ler husband in the object of the consideration

his conjugil rights over her person as in sale, She is
also at libeprty ©o resist her husband carrying her upen a
Jjourncy until sh. shall have received of him for thce same
reason, . On the oithr hand the husband has no power to prevent
her from travelling or going cut of his house and visiting
her friends, until he has paid the whole exipgible dower,
because a husbaw.'s right to confine his wife at home is

solely for the s.le of scecufing to himself the enjoyment
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of her person, an. his right to such enjoyuent does not exist
until aftcer the payuent of the return of it.“BB

This rizht of refusing herself is, hovever, lost on consum
mation.s The nonennynent of deferred dower by it very nature
camnot confer any such right of refusal on the wife. The
right to enforce vayuent arises only on death, divorce or the
happening of a s ecified event,
THE WIDOW'S RIGHY. GF, RETENTION

Islamic lL.av ~ives to the widow, whose dover has remained
unpaid, a very special risht te enforce her demand, This is
known as *“th. vidows right of retention.' . widow lawfully in
possession of her dcceased husbandg property is entitled to
retain such possession antil her dower debt is satisfied., Her
rightsis not in the noature of a regular charge, mortgage or a
lieu; it is in essence a personal right a. against heirs and
creditors to enfcorce her rights; and it is a right to retain,
not to obtain possession of her husbands property. Once she
looses possession of her husband's ,roperty, she loses her
special right and is in no better position thon an unsecured
creditor, In Mewmira Bibi v, Zubaida Bibi (1916) 43 I.A. 294,
it was obscrved wy the Privy Council,

"But the dower rank as a debt, and the wife is entitled

along witii othier creditors to have it satisfied on the

death of the husband out of his estate., Her right
however is no pgreater than an unsecurcd deptor except,
that if slic lawfully, with thce express or implied
consent of tiie husband or his other heirs obtain
possessi n of the whole or part of liis estate to

satisfy her claim with the rents accruing therefrom

she is cnvitled to retain such possessior until it

is satisficd, This is called the widow's leiu for



for dover o? the liusulman law which has received

recogniti =y in the British Indizan c.urits and at

this Boar,-
The licu whiel® = Tuslim widow has over the cstoate of her
deceased husl. .. for her unpaid dower is o purcly personal
one and does not descend to her heirs, all.cuch the right to
the dower itsclf hasses to them by successi-n, It follows,
therefore th L ..ty e ot take possessi o« the husbands
estate under~ thie eliinm for dower.Bg
11, NIKaH Ui el it

It has boen clesrly explained before, thot, dower is
essential ana tiwre con be no legal marviase witinout dowers
and that thce wifc k.5 no right to abanden it before it accrues.
If the partice enieres into the contract with o condition that
therc should ¢ o Payment of dower, the coatract is veid,

Nikah ui Jijar weans marriapge by exch:anse in which one
man would give hic dnushter or sister tc unother man in exchans
exchange to th.: U cliers dauther or sister in narriage
payiny dowery, welh of the women woulc be trez2ted as dower
for the other, . this is prohibited in isglam, /11 jurists
agreed that thi« 0l of marriage is illejul, «ccerding to
Maliki and Shesi'i schels states that such » merriag. should
be annulled whellier consumnation has takia. slace or not, But
Abu Hanifa sy« 2ltieuph the marriage is illessl but it can

be corrected. Ly ~iving each of the two wenien the dower ~f her
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equals (mahor 1) nithii), The Prophet (... ) is reported
t¢ have said: -Wlere is no Shingar in Isl;s.éuo

12, THE PR.\J:L7) 0 54DiQ IN NORTHERN S .15

----- - s - e T T

In Nortic n Sttes where the people ore predominantly
uslims, dowor 2oeiins one of essentials ol the marriage cone
tract, The riocci lc is so firmly estallishe:d that there is
hardly any noraedo o contract celebrated i =ccordance with
Islamic rites v wiv dewer was not menticnc, The amount
agreed upon by the artics would be a2nnouncet €5 the people
who pathered 40 viuiess the celebratioa Ly the relipious
celebrant, I+« fv »lso the custom to anncunice wvhether the
dower was proeupi or deferred, In the mijourity of cases it
is always proupily pnid,

In somu 2rens Uefes Gongola State esiuciully in Yola
end around, :moac Gie the Fulani tribes tiw practice slightly
differs from that or other areas, In those areas the concept
of dividin; ti. .uocr in two parts, one being prompt and the
other bzing ccforreld, is still alive., Usuzlly the prompt
dower would .o in ersh form and the diferc! part in kind,

The prompt oot wee Lo be called in the oiic term Rubtu'u,

while for tk. < Lo’ usually a cow was o.fered, The idea

of offerin: ¢ co: ns the dower, among Fulini tribe, could be
explained 1y .. I ct that they are catil.: rcearers and that

cattle is Thi:ii- v 3% eccnomy,

But ne¢ 1. v cie wvhy the term rubu'eu wos thought appro-
priate for thoe ot poart of the dower, .abu'u in Arabic
lanuage me:na ¢ o suarter of a unit an certrinly it could

1

not be that thw coount of money paid as o prompt dower was

assessed to Lo o nivilent to a quarter of the price of the
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cow., It coul.. & s or more, It is truc th t in Maliki
Law, the minior oueent of dower was fixe! .t Rubu'u Dinar -
one quarter ol o cliliing gold being consi. . rod as equivalent
1o three Diri:iw <« thre s3hillings of silv.., However when

T hal the occ.ni . ox interviewing some Julpes and learned
scholars on thi: | cint, They explained Uv t the idea was

conceive! by ouc o the learnced Judpge aivl o scholar of jurise

prudence, [ ©iw wiyo of thet judrse men use’! to marry women
on promiscs o sovienit of cows as dowervs ..o the women and

thosc promisc: werc never fulfilled on teirmination of the
marriage. 1t wos Uherefore thought thoat (1¢h ush men could

be allowed tc m:'o guch promiscs they must be fulfilled as the
Law does not : “"ov any man to enjoy the couapasy of any woman
under a contract of narriage with ut payrest of dower, and
since women woers boeing cheated under the "rotex of deferred
payment of <do. ., i vas necessary for th. authority to come
to the aid of L. ufortunate women. Or the authority of the
then Lamido of . cimawa, under whom judiciury was then, perhaps
with the advico of the Ulamas (scholars), it was made obliza-
tory for the .2t ooy promptly, for o cuntract of marriage,
at least wh ¢ . e reparded equivalont to one quarter of

Dinar Rubu'u cinor),
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1. GEEUL OBSHRVATION
In all syst-ms of Law some limits have been placed for
contracting marriage, Certain relations are in all systenms
prechibited fro arrying other relations. So far as the imme-
diate ¢irovlo «f relationg Involving:incest is concerned *“here
is a universal prohitition in 2all systeris, The circle of
relations who arc within the prohibited desrees is widely diffc-
rent in different systems. In zarly cuvs when the totemice
system was in vapgue prohibitions were placed against marriagés
within a whole totemic group: The members of the same totem
were not allowed to enter into sexual relations with each other.
- The marrigges were mostly axogamous i.e., They could he made
only in tribes with other totems.
The specit’ features of the Islamic prochibitions against
marriage may be briefly noted. S
1. The pre~Islamic Arabs permitted the unions of
step=-mothers and mothers in Law on one side, and
step-+sons and son's in Law on the other, This

L The numher

was expresgly prohibited by the Qur'an,
ol prohibited relaticns was thus increased by Islam,
2a An important rule about the prohibition of marricge
with relations by adoption was abolished. The
turlanic verse about aboliticn of the prohibitdon
by aloption is related to:the lifel bf: thesxProphet
(8,41 ) ‘'himsel®, - He had entered into marriage with
divorcee of one Zaid who was known to be his adopted
son. ‘The doubts with respect to the abolition cf
prohibition on the ground of adopticn were removed
by a Qurtanic verse permitting the Prophet to marry

the divorceed of Zaid,2 o Lzﬁﬁ.:é
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3. Prohibition on the ground of a affinity relates
to the direct line of ascendants and descendants,
Thus, a person must not marry the widow of his
frther or his san, but can marry the sister of
hig wife or the widow of his Lrother,

L, Simultanecus unions were prohibited to some extent.
In the pre=Islamic days, marviage with the sister
of the wile of the deceased was permitted and this
is lso under Iglamic Law,

S L prohluition en the ground of fosterage has been
introduced,

6, Diiference of religion is o a considerable extent
a grourd of prohibition,” -
The impedimenis to marriage may bu either absolute or

relative, An angolute impediment is that the cause of which

is permanent or nbsolute and the Law kaous no means of removing
that whereas Ttho relative fﬁpediment ig thot where the cause

is only temporary or relative and which is removed when the
obstacle ceascs th exist, m | |

2,  CLaSsIFYiL iUl _OF PROHIBITIONS

[y

Muslims arce prohibited from marryin: women of certain
degree of reluatisns. The prohibitions under Islamic Law are
divided into permanent prohibitions.which will stand firm for
aver, and thet they will never be removed and the temporary
prohibiticns which might be removed at anvtime when the cir-

cumstances caliing for it is removed.



- 129 =

A.  PERM.lM F'! 11 3"WDIMENTS
Permonent imvediments consists of prohibited degrees
arising by consenguinity, affipity and fosterage, These three
groups werce a;rced upon by all the scho:ls of jurisprudence,
Besides thesc throe, Imam Malik added other théee permanent
impediments which includes separation occasioned by li'en
(mutual imorecaticn), instigation of divorce and consummation
of marriage contrane during the idda period of a divorcce,
(1)  COLLGUINITY
Consanguinity = (Blood reclations) i,e., the
very relations, These includes a nates and copgnates
rcelations 1,e.,, both relaticns from the father side
and the mother side, This rule finds sanction in
the Jurlanic legislation,
“Prohibited to you (for marriaze), are ycur
wothers, Jaughters, sistirs, father's sisters,
notlicr's sisters, brother's deughters, sisters
daurhterse.ceeess™
It is noteworthy thot those prohibited on the grounds of con-
sanguinity are as follows:
(1) lioth.r, and all the female ascendants,
(1i) Daughter, snd all female descendants how low soever,
(1i1) Sisters and their female descendants, and the off-
soring of brothers, how low soever,
(iv) Fath.r's sisters (but not her duurhters or any
other descendants as onc can marcy his direct
cousin whether paternal or maternal side and

their femole descendants).



(v) lother's sister, as in (iv) above ete,
In the casc of daughter, all jurists agrec that a daughter
begotten by way of illicit relations is not a legal or legi-
timate daughtcer, and she is not to be attached to that suppoe-
sed father, and hes no right of inheritance, But they dispu-
ted whether the marriage of the so-called doughter of that so-
called fathcr is also prohibited or not. iscecording to Maliki,
Hanafi and Haubali schools, the illegitinate daughter is also
prohibited frem marrying the so=called fother, But according
to Shafi'i, thcerce is no prohibition for marriage between the
so called doug. ter and the so called father, Because in his
view illicit rclations are not to be pgiven any weight or
respect and such relations are cursed and considered a crine
punishable by hadd, He quoted a tradition that "No child can
be attachced to his father unless there are legal matrimonial
relation, "t
(i1) AFFINITY
The sccondd mermanent prohibited depree of marrioge is
founded on relationship by affinity, and this is created
only by marriage contract., The CQur'anic verse which
deals with the marriage prohibiti ns continued to read,
Upprohibited to you (for marriage)e... your
vive!s mothers; your step daughters under
your juardianship, born of y-ur wives to whom
you have rone inj (those who hove been) wives
of your sons proceeding from your coins"
Those female who are prohibited by ailinal relationship
are as follows:
(i) Jifc's mother and grand mothor how high soever,
jhether from paternal or maternal side, and
whether the marriage has been consummated or

not,
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(ii) The wife's daughters and their descendants and
the female descendants of wife's sons, how low
soever, This is on condition that, the marriage
is consuimnated., Therefore if one contracts a
wounn and divorced her or she died before consum-
mation, her female dchendants are not prohibited
the nan, The general rule witich ecan be deduced
here is that, the mere marriage contract of a
doujiter prohilits permanently the marriage of
her femole ascendants, while it is only the con=-
suwu.atl n of marriage of the mother which prohi-

bits ner female dcscenciants.5
Although the verse is clear as repard the "rabiba"

which means that the wife's daughters, who come with her and

remains under the husband's protection are prohibited to him

in marriage. Yet the Melikis, the Hanafis, the Shafi'is and
the Hambals, said that not only those dau, hters who accompanicd
the wife but also, all the other descendants of the wife, and
this is taken through "ijma," Daud ale=Zahiri on the other
hand rejected this view and says that, the man is forbidden

by the Qur'aa from marrying the wife's daushters only who

accompanied their mother to his house, Lut as those female

descendanis who do not accompanied theic mother, there is no
such prohibition,
(iii) Son's wife, or son's son wife how low soever,
Uhether the marriage has becn consuimated or
not, The nere contract is suificient for the

prchibition,
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The verse by mentioning aslab "ceoins' clerrly excluded the
adopted sons which wos known and practiwe in the janiliyya
to which is abandoned in verse 37, chapter 33 of the Holy
Qur'an,

(iv) Tather's wife and grand father's wife, how high
socever, whethor paternal or maternal, The Gur'an
sayss | |

“.nd marry not women whon yrur father's
narried excopt what is past. It was
shupeful and odious, and abominable
custom indeed.®
This ﬁrohibiti-n ohops only to the wife's ascendants only,
it does not extend to their ascendants or descendants, '-j
According to woliki ond Shafiti, illicit relations will never
create this tyoe of prohibition, while Honafi and Hambali
cuensidered ililcit relations also creatc prohibition to marriage.
According to Munofil and Hambali, if a wan commits zina with
the mother or daupghter of his wife, that wife is permanently
prohibited to him.6 The other sunni: schocls in rejecting this
tdea guoted the following authorities from Qur'an and Sunnah,
"Also - prohibited are) women already married, except

thoge whon your right hands possess: Thus has God ordai-

ned (pr hibitions) arainst you: Excent for these, all

others arc lawful, provided you scek (them in marriapge)

with girts from your property., Desiring chastity, not

lust..;.....”7 _ | :}
It is reported by Ibn Majah that Atisha reloted that the
Prophet (5:407) was asked about a man who committed Yuria®" with
a woman and wonted to marry her or te norry her daughter,
Thereupon the I'ronhet (SAW) said, “The unlawful cannot render
the lawful unlawful neither can the lawful render unlawful ;

8

Tawful . "
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(¢) EOSTER.G
The third cotegory of prohibition €2 marriage consists
of prohibitcd degree by fosterage, The lioly Our'an says:
“Prohited to you (for marriage)....foster mothers
(who gave ycu suck), foster sistersjeccececee”
It is clear iro: the wording of this veise that, if one is
suckled by a wvoian during his childhood such a woman ard her
female ascenl...d or descendant mentione¢ Lelow, arc prohibited
te him permon ntly,
(i) The wvonan who suckled binm and who is known as
liie fogter nother and his foster :rrandmothers
whethwier paternal or naternal sice how high soever,
(ii) Nis Joster daughters and their off-spring and the
ofispring of his sons daughters how low soever,
(iii) His foster sisters and their ofispring and the
fenanlc descendants of his fogter brothers how
low sovver, Foster brothers and sisters are not
only through the foster mother but alsco fester
brothers and sisters though the man who is the
husb.nd of the foster mother and who is also the
cause of the milk in his wife's breast and is descri-
bed as foster father., Therelore it is possible for
soncone to have more than one foster-father. That
is whwere he is suckled by more than one woman or is
suckled by one woman but the cause of the milk of
thet partidular woman was by more than one husband,
i,e,, in the casc where she is either divorced or
wherc the husband died and then she married another
one clsc,
No one can be described as foster father of a child unless he

has a legeal rclationship with the woman who suckled the child,
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So, 1llicit rclati-n should not be a source of this prohibition
as agreed by 211 jurists.g
(iv) The sisters of his foster mother and the sisters
of his foster mother, but not theilr female descen=-

dants.

(v) The fostereparents of his wife how high socever,
whethocr Daternal or maternals '‘he mere marrdiage
contruct with such n wife onl'y is sufficient to
constitute the prohibition,

(¥i) The foster daughter of his wife i.e,, (those who

are suckled by his wife) and their offspring how
lov goever, on condition thot the wmarriage has
been consummated,

(vii) The viie of his foster father and grand father
how high soever,

(viii) ihe vife of his foster son or the wife of his fester
son's son, or foster daughters scon how low soever,

The prohiuitirns of the foster mothor and the foster

sisters is wa’. clear from verse 23 chapter 4 of the Holy
Qur'an, For othir fosterage prohibiti tis are as a result of
many Prophelic traditicns,

"The Pro et (S./4.W) was asked by .11 to marry the

daughter cf his uncle Hamzah as shc was the most

beautiful of all the grown-up girls of the Quraish,

The Propict (5e....¥.) said to him “io you not know

that Hanzah is my foster brother, and that Allah

prohillitcd on account of fosterage whut he prohi-

bited on account of consanguinity.“1o



a'isha wscocvivued thet she was suchicd o . wifl

of Abu al-Gaish and once his brother .flah came to

see her (..'isha), but she refused to allow him at

first until when she asked the Provhct (S.A.W) who

explained that Aflah was her foster uncle being the

brother of the husband of that woman who suckled her."11

Suckling in order to constitute marriage prohibition, the follo--

wing conditi ns has to be satisfied,

(2)

The suckling should be during the first two years
of the baby's life., This is by virtue of verse
23, chayter 2 of the Holy Qurtans

“Ihe mothers shall give suck to their

of fspring for two whole years, if the

father desires to complete the term,"

All jurisis agreed to this, but Maliki and Hanafi extended

the period to further the period three months and six

months res_.cctively.

(b)

(c)

If thie baby before the completion of these two years
could depend on outside food, and afterwards a woman
sucklcew him that will not created the prohibition
according to Maliki, but according to Hanafi and
Shafi'i it will,1?
According to Maliki and Hannii no amount of number
of sucklings is required to constitute the prohibi-
ti n even one suckling, provided the milk goes in
the child's stomach, however little the quantity

it ney be, But according to Shafi'i and Hambali
the suckling should be up to five different times
before it constitute the prohibiticn, According

to Falili and Hanafi they said verse 23 chap, 4 is

very clear on this issue when it says:
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"Prohibitcd to you (for marriage) are yoUlseeeese
footer nothurs who gave you sucCkeseeee saes'
They said the sur'an did not say how mony times it only says
"who gave you suckV; and also thgjquoted a tradition narrated
by Bukhari an! Huslim saying that when cortain Ugbat Ibn Harith
married Umnu~Y:ohya, a woman came to tiwem and said that she
suckled both of thecm, When they went and informed the Pr:iphet
(S.A.W), he ordered them to separatc, without asking her how
many times she suckled them.13
(d) The suckling should be direct from the woman's
brecast, This excludes artificial feeding, and
also according to Maliki if thc woman's milk
mixcd with other foods it will net constitute
the prohibition while according to Hanafi if the
milk is more than the other food it will constituee.
Shefi'i says it constitute thce prohibition however
snall cuantity it may be."1h
The above menticned permanent prohibiti ns namely consanguinity,
affinity anc fosterage have been agrzed to by all jurists, But
beside thesc thrce categories of prohibition, Maliki school
added three oithcr categories, These are:

LI'AN (00U TESTIMONY)

A peruancnt bar to remarriage exisits between couples
separctec as a result of li'an proccedinﬁs.15 The
procedurce has been mentioned in the Cur'an as supple=-
mented by the Sunna of the Prophet (S..4.W) This is
where a husband accuses his wife of committing adultery
or denying the paternity of her childl the procedure of
double tcstimony is to be taken and after that they are
separated and that according to Maliki under no circums-

tances should they be allowed to re-morry.16
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INSTICAT: .. rOR DIVORCE
This rule which is applicable only in the Maliki school
is as a roesult of their doctrine of lMasliha al-Mursala
(public colicy), Whoever instigated a wife to sccure

a divorcc fron her husband in order to marry her if she
is divorcaed, is permanently prohibited from marrying such
a woren. ! The instiration may include inciting a woman
to (a) ¢isobey her husband, or (b) cruelty towards him

by turnir; the wife against him by malicious falsehcod,
or (c) scducing or enticing away the wife,

CONSUMHAT.ON OF MARRIAGE DURING IDU,

If a wonai. contracts a new marriage during the time she
is serving an idda period from a divorce of the former
marriag ., the contract is null and void according to all
schools. Bui if the consummation of the illegal marriage
has talken vlace, according to Malikl afier they are
separated and after the completion of hep idda period
from the illegal marriage, the parties will never be
allowed to re-marry, as there arisc a permanent prohi-

biticnn betywreen the tw0.18

Maliki in his support quoted
a tradition in his Muwatta saying thot:

“Yohya related to me from Malilki from Ibn Shihad

from Sn'id Ibn al-lMusayyab and from Sulaiman Ibn

Yascr thint Tulaiha al=Asadiya was the wife Rushaid
ath- ath-Thagaf, He divorce her, and she got married
in her idda=period, Umar Ibn al-ihattab beat her and
her husband with a stick several times, and separated
ther:s Tl.on she must complete her iddo from her first
husband, and then the idda from the other one, and they

are noever to Le reunitcd.“19
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B,  IEWPGIL .Y, 1/PEDIMENTS

As previously mentioned there are two kinds of prohibi-

tions:
(1)

(2)

(1)

(i1)

Perminent, i.,e., the prohibiti n which will never

be removed under any circumstances, and,

the Ctoaporary prohibition which might be removed

if the circumstances calling for it has been removoed.

These temporary prohibitions arc as follows:

A1l Jurists agreed that a marriasc with a woman who
is the wife of another person is void," ilso (pro-
hivited) are women already marricd."zo

DIPILICE OF RELIGION

Islamic Law has made specific provisiocns for pro=-
hiliting marriages betwecn Muslims ond non-Muslims
to u considerable extent,

(a) Marriape with a Kitabiyvya

Yhe marriage of a woman wlhio does not believe
in a revealed relipgicu is forbidden until
she believes either in Islam, christianity
or jewish religion, The dur'an says:

Do not marry unbelicving (idclaterals},
until they believe: 4 slave woman who belie-
vers is better than an unbelieving woman,

cven though she allure you........”21

The won:n believers in a revealed relirion is ealled

a kitabiyya i.e., 2 woman of a revealed book. While

it is unlayful to marry a woman who does not believe

in a revealed religion it is lawful to marry a kitabiyya

i.e., a chrigtian or a jew. The Ourtan readsg=-
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#is day are (all) things good and pure

made lawful unto you. The food of the people
of the book is lawful unto you, and yours is
lovful uato theme (Lawful unto you in marriage)
are (not only) chaste women who are believers,
Lot chaste wumén among the peo:le of the Book
22

reven’ed Lefore your time,escececse

(b) HMHarrizc with a Non-Muslim \lomen

According to Islamic Law the marriage of a Muslim
with a woman of a non=-scriptural secct, e.g.,

(with najusiah or fire worshippers, and polytheists)
is not lawful, Marriage with ~ny woman who worship
the starts or any kind of fetislhi whatsocver is
prohibited

(c)

lHuslim ‘joman is Prohibited from Marrying a Non-Muslin

D e L U T Ny - -

A Muslim wroman is not allowed to marry a non-Muslim man
whether he is cliristian or a jew, ‘t‘hus a marriage bet=
ween a clristion man or a Jjew man and a Muslim woman
according tu Islamic rites does not create any valid
marriagze between the parties, The lloly Curan says:
“Oh you who believe, if the belicving women comé
to v, as refuges, examine themi: God is the most
knowin; as to their faith, If you ascertain that
they are helievers, then send them not back to the
wivelicvers, They are not lawful wives for the
unbelievers nor are the unbelievers lawful husbands
to them."23
The hushand is certainly superior in his house and has
authority over his wife, Islam does not allow superiority

of a non-liuglim over a Muslim, The Qurtan says:
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“ind never will God grant to the unbelievers
a way over believers."2h
Muslim men are allowed to marry the christians and the Jewish
women bcocouse Tuslims must believe ond respect all revealed
religious and ull the Prophets of God, Qur'an reads:
HS8py we believe in uod and in what has been revealed
to /Abrahan, Isma‘'il, Isa'ac, Jacob and the Tribes,
and ia the Books given to Moses and Jesus and the
Prooliets of their Lord, We m2de no distinction
betweeir one and another, Amorn; them and to God
do we¢ bow our will in Islam."25
In another it is said that:
®eeessesiny who denied God, His angels, His Books,
His apostles and the day of jud;uent, had gone far
far astray.........“zs
Moreov:i* the non=Muslim man docs not believe in Islam
nor does he believe in Mubammad as a i'rophet of God, so he
will never respect her religion nor respect her and once he
does not respect her then a peacefulliéfghe house would be
very difiicult,
(iii) riple Divorces
It is prohibited for a Muslim to marry a woman who was
marrie’ to him by a valid marriage but who had been
divorced by him three talags either at one sitting
or separately or by acts which takes effect as such,
till certain conditions are satisfied, The Qur'anic
verses read as follows:
“s divorce is only permissible twice: after that,
the parties should either hold together on
equitcble terms, or separate with kindseeeeses"
“So if the husband divorces his wife after that,

he cannot re-marry her until after she has marricd
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another husband and he has divorced her, In

w1t case there is no blaie on either of them
if they re-unite, provided they feel thqt they
cun keep the limits ordained by God,, w27

Before the parties to re-unite a2ll jurists agreed that

the marvicge with the new husband must be a valid marriage,

and consuuwnted with full sexuel intercourse and thereafier she

is divorced or the husband dies. There are many tradition to

this effcct,

(ay

(v)

(c)

It is narrated by i\bu Huraira tbat the Prophet
(Caie¥), said, "May God curse the man who purports
to makce lawful (the triply divorced woman) and the
man to whom (such woman) is made lawful." Recorded
by Jbn Hambal,

aAgaba Ibn Amir said, the 'rophet (S.A.W) asked,
“lave I not told you 2b-ut the story of the
borrowed he go&t?" they said “No., Oh Prophet of
Cod," He said, He is thc nan who purports to make
lawful (the triply divorcc woman," Recorded by

Iin Majah,

IV : /bbas said: The Pronhict (S.A.W. ) was asked
about the man who purports to make lawful thoe triply
divorced woman to the man who has given her divorce,
endl the Prophet (S.A.W) replied, "No marriage cone-
t..act because of désire (for marriage) and not for
a fraud and there should not be a mackery of the
Boolc of Allah Mest High., FPach one of the spouses
must taste the honey of the other," Narrated by

/bu Ishaq al-Jauzari,
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(d; Umer (God be pleased with him) during his Caliphate
said, “No Muhallil and the Muhallila Lahu would be
brought before me until I stoned them to death,"

‘lis son asked him what he ncant by saying that,

and he said "both of thcem are adultrers.," Narrated

Ly 1bn al=Munzar,
Accordairn; to l'zliki, Hambali, Zahiri ond Abu Yusuf the mrrriage
with the intention to make her lawiul to her former husband is
illegol cn”’ su does not legalided the marriage with the former
husband, 1t is illegal because it is a temporary marriage and
it shou'd Le annulled whether befor: or after consummaticon, But
if thc sceod husband married the triply divorced woman without
that intent: 1, and for one reason or Lhe other divorce her there-
after, tuen there is no harm and the marriage will be valid,
But Abu lleniin and Shafi'i, consider that the intention of the
new marryirz man without menticnin: it in the contract or
expressiug it openly there is no legal ob,juction.aB
(iv) Yoman Serving Iddas (Waiting Period),

It is prohibited for a luslim to marry a woman whe is

undergeoing idda period of her previous marriage after

consumaation, During that period she is prohibited

from coniracting another marrioge until after the

expirotion of that period, There are different periods

of iddu and the period of eaci: differs from the other,

A woman serving idda after divorce should not even be

pro oscd at all e.z., a menstruating woman if she is

divorce after consummation should wait for three periods
of (mrity according to Meliki or thrce periods of bloed
according to Hanafi, But she (oes not menstruate her

period oi idda is three months.
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{(v) Marri: c During Pilprimare
vheo o person is engaged in the rites of the pilgrimage
or Unrch (Lesser Hajj), it is forbidden for him to
enga e into the contract of marriage for himself or
for anothir person., This is the views of Imams
Malilki, Shafi'i and ahmad Ibn llambal, But Imam Abu
Hanifa says, there is no harm for 2 Muhrim to eitle.
contirocet a marriage for him or to do it on behalf of
anotucer, In the view of the three Imams such marriage
is inv-lid and should be annulled, but according to
Abu [I'mifa it is valid, The threce Imams rely on a
Prophetic tradition saying that -4 muhrim should not
mavr; 'nd should not be married and should not pro-
poscdg” and they take this as a clear legal prchibi-
tion, ‘They argued that during the rituals of pilgri-
mapge or umrah the pilgrim is required to devote all
his atienticn to whe*t he is doing and must not busy
hinsclf with any other things outside the religious
dutiesy but Imam abu Hanira undcrstood the prohibition
to be from a religious point of view, He thinks that
ilram is only affected by sexuel intercourse and not

by tl.c making of the contract.32

(vi) Marrdio; e During Death Illness

Marvioge during illness is prohibited, but it must be

a deatihh sickness, Such a person is usually legally
inpapacitaﬁed from enterins into contractual obligations,
1f, however, the marriage is contracted snd consummation
has tolken place, it must be annulled and she is entitled
to the stipulated dower, She, is, however, not entitled
to ivherit should the sickness result in the husbands

death hefore the idda period cxpires.33 It seems that
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the lov fear that such sick person may be intending

to joein a stranger to share with his heirs in case

of ais death. But if the circumstances indicate that

such narrizge to such person will do him good or is

really necessary he should not be prohibited and the

marriaje should be considered vnlid.Bu
Unlawful Long netion
(2) It is uwdawful for a Muslim tc have as wives at one

and the seme time two women who are so related to each

other that, if either of them had hbeen a male, a

marria e between them should have been prohibited,

Such marriages are expressly piohibited by the Qurtan

as to lhe conjunction of sisters,

“Prohibited tc you.,....and two sisters in
wvedlock at one and the same time.seeceeces”

A lNMuglic is also prohibited from warrying his wife's

aunt or niece, unless his marria e to the wife is dis-

solved, The Prophet (S.a.W) is reported to have saids

“a woman and her paternal aunt camnot be united,
nor a woman and her maternal sunt,” Agreed by
all reporters,

A lluslim is entitled to have as many as four wives at cne
and the same time., There is, however, a restriction placed on
simultancous marriages, Certain womcn related to one another
are prohibitcd from being wives of onc¢ person at one and the
same time, .Jlthough there is no prohibition to a marriage with
two or mcerce of them at different times. Such relations are two
sister or n aunt and a niecu.35 Both of them cannot be lawfully
married ot one and the same time, BDut the prohibition continues
only so long as the marriage with onc of them continues, As

soon as the marriage is dissolved, the prohibition terminates
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aﬁalthe o*th.r éan be.lawfully marnried, Thus, while 2 Muslimn
man cannul marry the sister of his wife during the continucus

of their marringe, he can lawfully do so on the dissclution of
the morvicse either by death or divorce, The prohibition also
extended to cover the pericd of idda, When such a wife is
divorced, he cannot marry her sister or her aunt while she is
serving 1dda, if the divorce is talag raj'i (revocable), acreed
by all liuslin jurists., But if the divorce is batin {Lrrevoca~
ble) accoiding to Maliki and Shafi'i he can marry her sister

or her cunt, the moment she is diverced so long it is irrevoe
cable divorcc. But to Hamball and Hanafi it makces no differcnce
whether the diverce is revocable or irrevocable, the prohibiticn
is there, ond it cannot be removed until after the expiration

of the idda period.Bs

- a Py

b, A MWL WITH A FTETH WIFE

(b) A marciage with a f£ifth wife by & person having four

wives is prohibited, The GQuran says:
v eeesMarry womah of your choice two, or
three or four; but if you fear that you shall
not alle to deal justly (with them}, then only
one, or {a captive) that your right hand
nossesses, This will be the hetter course to
avoid in justice.! |

By virtue of this verse, g Muslim is allowed to marry

.ﬁp to four wives, When this verse was revealed, the Prophet

(3,4,W) 2alod Ghailan al=Thagqafi, the chief of Ta'if, to keep

only four of his ten wives and divorce the rest, The same

happened vith Nawfal Ibn Mutawiya who had then five wives,

All the companions at that time did the same,
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All the Jurists and scholars of Islamic Law and the
commenteiors agreed unanimously wittout the least shadow of
doubt thot this verse limits the maximum number of wives,

That, one mzn may keep one and the same time to four and that
is all1, Yor this reason where a nan repudiates one of his
wives, she is not to be replaced if the repudiation is raj'i
(revocahl¢), until and unless she completes her idda, Bvrt as
to that ir evocably divorced, the Jurists differs. According
to Malili ant Shafi'i, while that fourth wife is irrevocably
divorcced - is still serving idda, she may be replaced, But
according to Hanafi and Hambali, there is no difference between
the revoc:bly or irrevocably divorced woman, and so long as she
is servirv idda she should not be renlaced at all.“38

(iii) harrizsre of an Adultrer or alultress

B b a a0 L e e ——— — e —— . & @ & %

Islon coimends descency and modesty for men and for
womeit, at all times, before marriage, during marriage,
and after marriae. Those guilty of illicit practices
arc shut out of the marriage circle of chaste men and
wonen. (uranic verse on this noint reads:
“Let no man guilty of adultry or fornication
marry any but a woman similarly guilty, or an
unbeliever: No let any bul such a man or an
unbeliever marry such a woiian, To the believers
such a thing is forbidden.“39
Fron the wording of this verse it is clear that such
marriase of an adultrer to a chaste woman and vice versa,
is forbidden, The Prophet (s.g.u) once forbade a certain
Muslim from marrying a woman who was his mistress before

his embracing Islam, When the man thought of marrying



3,

s -

'éhe womnn, he came to the Prophet to enquire whether

such a marviage is allowéd; The Prophet (S.A,W) did_.
not answer him until after the revealation of the above
vergses and after reacding the vorge to him, and asked
him not to marry her. ‘Tirmidhi; ~bu Daud and Nasafi,
all reported this tradition.. | | | L

| In onother tradition a certnih Muslim came to.
the Proohet (S.4.W) and mentioined to him that his
wife comnlts zina, The Prophet told him to divorce
her, Lut he said he Xoved her, then the Prophet said
tn him keep her. The schools of Islamic jurispru=-
dence differed hecouse of these two ModMon s ﬂccordingzr
to ialitd, Hanefi and Shafiti, the prohibition men-
tioned in verse No,3 chapter 2h, is a religiocus pro-~
hibitin and not 2 lepgal one, and according to Hambali
the prohibition is a legal one, and in his view the
sccond tradition mentioned above is not authentic, so
in his final view a chaste man is not allowed to marry

a womnn who commits illegal relations and vice verssa,

until they repent and amend thoeir conduct.ho

| THE PR/CTTCE IN THE NORTHERN ST TES

On the uestion of prohibited ‘legrees to marriage, the

practice among the Muslim community of the Northern .States,

is in contformity with the Islamic rviles and regulation as

practiced under Maliki School of Lawe .. - . o=
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COLJLUEXCN  AND - SUGGESTION
B T L T S o rat e

Unlike positive Law, the Sharia to the pious Huslim is still,
as it has always beer, a divine Law. But like some positive Laws
it reflectc the chirccter of society. The Sharie is an Arabic wor:
which means the traclc to a water-=hole and hence, in its technical
Bense, it is the patii of behaviour which a Muslim ought to follow
if he is to live i, tccordince with the princivles of faith, Sharis
is usually definegc ) Suslin scholars as the bodv of "those institu-
tions which Allad rus ordiined in full or in essence to guide the
individusl in his relationshinp to God, his fe!low lMuslims, his fello

wonen and the rest of Lhe universe.“1

It may boe coupared in certair
respect to some denol tions of the western conce.i of "natural Law,®
Acgording tc the cliuasslicadl view, “it is the Lasis for the moral
Judgment of actions as food or bad, and thus it came only from God.?
Islamic Law is “evoluticnary®™ in that its full pgrowth
took centuries and assed through varioug vhases. It beguns
with general orinci “ezs stated in the basic sources of Islam
namely, the Qur' n ain: the Sumna of the Prophet (S.4.W.)es At
first, it dealt wit: sim le practical problems of every day
life, but as time vt on it grew complex and inciusive.'3
To every lugiin the cur'an, is the primary and sove-
reign source of Islu .ic l.w, which enuncistos the bagic norms
and the fundamentzl oriiecinles of the Law valid for all times
and places; snd revice the solution to evoery proolem. The
Prophet Mubairrad (.. .0 during his life time remained the
sole interpreter Jflﬁfié ¢ivine basic norm of i« lslamic
Legal System, ipus, uvle Prophet (S.A.W) Huilt u:, on its
foundation, the su -erstiucture of a comprehenszive code of
conduct embracing : Tucts of humar 1life, Ourng this
period of the revelaoiics wirich he received froa :1lah =» the

record of tne suu tutill oif which is known as the f.uran =
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often contained rules of conduct and behaviour for his
community. Because of the limited legal material of the
Qur'an and because of the death of the Prophet the liwing
source of inspiration terminated and a reference to him
being no lomger possible, legal problems had to be decided
by supplementing the provision of the Qur'an by facts from
the life of the Prophet and from his sayings, These facts
and sayings are known as the sunna and hadiths or practices
of the Prophet (S./.W.), the function of which is to explain,
interpret and extend the Qur'an,

hfter the death of the Prophet (S.,A.W.) the task of the
interpretation fell upon his companions in the first place
and then the Jurists - theologians; who had to interpret
and apply the Qur'an and the Sunna of the Prophet by way
of ijtihad. But as these companions and the Jurist theolo-
gians were not divinely inspired, they had to apply reasons
which was bound to be influenced by urf, (the custom and
general practice of the society around them), This, it is
suggested, accounts for the doctrinal and legal differences
among the various schools and Jjurists, which came to be
accepted by the "Ijma" (consensus of the Muslim jurists),
Ijma, was the agreement of Muslim jurists on any particular
principle of law, Such an agreement could be based on the
Qur'anic text or the Sunna of the Prophet (S.A.W.). This
also became the third source of Islamic Law, To cope up
with the growing needs and requirements of the society,
the Jjurists had to resort to reasons, logic and opinion in
order to supplement the Qur'an, the Sunna and the Ijma for

the development of the Law. This new source took the form
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of reasoning or deduction by analogy from the aforesaid
three sourees, Qiyas, is, therefore, based on a very strics,
logisal scientific and systematic principles and opinion.8
The other hrinoiples of legislation recognised by the Jjurists
ares=-
(1) 1Istihsan, (Juristic prefcrence) adopted by the
Hanafi school
(i1) Masali al-Mursalah (Public Interest) expounded by
the Maliki school,
(111) 1Istidla, (Logic or reason) applied by the Shafi'i
school
(iv) Custom (urf). VWhile custom is not officially accep=-
ted as a source of law, it has achieved the force
of law in some measure listed above, The Qur'an
and practices of the Prophet (Se.a.W.) embodied and
ratified any rules of customary law of the Arabs,
€.8¢y the law of inheritance which over laid the
basic principles of succession obtaining in the
pre-Islamic period. In the 0ld customary law
both o0ld and children could not inherit from the
property of their deceased relatives because they
could not wield arms., The Qurtanic legislation
modified that customary rule by granting them a
right of inheritance as long as they were closely
related to the praepositus. Women, because of
their sex were disqualified from having a legal
right of inheritence,, The Qur'an reformed the law

by introducing nine beneficiaries, and by anlogy three
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more were added to them, most of whom were women
and to who specific fractions were allotted,

Now going back to the necessity of the difference in
Interpretation of the divine texts, as noted above, it is
interesting to note the harmonization of the two apparently
conflicting traditions of the Prophet (S.A.W,) viz;

(i) "My community will never be unanimously in

error', and
(ii) "Difference of opinion among my community is a
sign of bounty of Cod",

These two traditions simply mean that the community can
agree or to disagree, In otherwords every Jjurist strives
to interprete the will of God in the light of his own
understanding of the divine norm, Although he is absolutely
bound to interprete correctly he can only do what is
Jjumanly possible, He cannot, therefore, be absolutely sure
that he interpretes the will of God with exactitude,
Perfection is the attribute of God and it belongs to him
alone. Human nature is not free from making mistakes,

Even in his genuine mistaken interpretation of the will of
God he is rewarded, For le has discharged his duty in good
faith, Islam, infact, condoncs genuine mistakes and forget-
fulnes;.

With this breif exposition of the nature and sources
of Islamic Law, one is left in no doubt that while the -
basic norm is divine, relevant and suitable for 21l times
and places, and therefore, immutable, However, the opinions
of the jurists should not be neglected, They should be
studied in order that we should dirive the utmost benefit
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from them, These jurists had earnestly endeavoured to
interprete the shari'a in the face of continually new
prcblems of life and the genuine requirements of the soee
society was silent, To promote the public welfare and to
cater for the needs of the people and society, we should
adopt the same attitude to the Shari'a, Following in their
footsteps, we should apply our minds to understand the
Sharia in its true picture,

In this last chapter Ininterdd to give a summary of all
what I have discussed earlier and to give my concluding
remarks, Right from the beginning of this study, it is
my submission that the problem of marriage generally in
Islam, to be properly understood, must be examined in the
full context of the family structure, the Islamic injunce
tions, the human situations and the socie-historical cir-
custances, To confine ourselves to the value of those
simplistic misconceptions that originated from certain dis-
oriented Muslims and their friends (non Muslims) which
confounded the problem more.

MARRIAGE IN SH.RI'A

One of the rost distorted concepts of Islam is the real
meaning of marriage, Marriage in Shari'a is not a business
deal negotiated by two pertmers, nor is it a secular contract
whereby material benefits and obligations are evaluated in
contrast to one another, It is something solmen, and sac:::d
sacred, It is a contract involving a man and 2 woman in
which they pledge themselves to live together as husband
and wife and their co-existence governed by the rules of

Sharia, It is never seen as the enslavement of one partner



by another, Moral charity, spiritual elevation, social

integrity, human stability, peace and mercy constitute the

major elements of merriage, It is contract to which God

Himself 1is the first witness and the first party, it is

concluded in His Name in obedience to Him and according to

His ordinances, It is 2 decent human companionship. Autho-

rizea and supervised by God, It is a sign of His blessings

and abundant mercy o35 He clearly says in the Holy Qur'an,
"ind among His signs is this, the He crented
for you maotes from among yourselves, that
you may dawell in trancuility with them, And
He Has put lover and mercy bLetween your
(hearts), Verily in that are signs for
those who reflect".5
It is evident, therefore, that marringe in Islam is 2
means of permancnt rclcotionship and centinues harmony not
only between man and woman but also between those and God.

To insure this result, Islam has laid down certain regula-

tions to give every possible assurance that marricge will

serve its purpose fully. Amcng these recgulations are the
following:

1, The two parties should aeguire a fair knowledge of
each other in away that does not involve any immoral
or deceptive and exploitative behaviour, Acquiring
fair knowledge hecre does not meant the Western idea
or modernization as some called it of boy friend and
girl friend relationship, where the parties will have
the canal knowledge of each other before the actual

legal contract on the aggreement that they are going
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to marry each other, This is unlslamic and unlawful
and it is either adultery or fornication hundred
percent,

The Shari'a gives woman the right and duty to choose
her husband vho is a suitable match, worthy of her
rcspect and love, and capable c¢f making her happy;:

her parents have only the duty to counsel., The sunna
of the Frophet (S..».W.) does not give the parent the
power to give their daughters in marrizge to whoever
they like against the wishes of the daughters, and it
goes further to estaklish that such a forced marriage
is void and not binding. On this ground she is acting
within her own rights if rejects the imposition of a
husband on her by her parents especially in our society
in which custom gives the parents the rights to sell
their daughters out to business men or to seek favours
from powerful men by giving their daughters kindness
and fairness to parents; but this does not imply blind
submission to them in such a crucial matter as the
choice of 2 life - partner, when it is quite clear
that they are not acting in the interest of the thels
daughters,

Woman has 2 right to demand a dowery from her sultor
according to her standards and alsc according to his
means, If she wishes, she may disregard this right
and accept him with a little dowery or to return it

to him after receiving it. Therefore the practice now

going on among some people of the community, whereby
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a father would give away his daughter to somebody as
"sadaka" is wrong and unlslamic, because his daughter
‘ is not his property so that he can give her away the
way he likes, Both of them they are servants of Allahg
and by thy way, the right of dower belongs to the
daughter exclussively, The injunction ¢f dower on man
is to ensure the woman that she is wanted, needed, and
that the man is prepared and willing to undertake his
responsibilities, financially and otherwise. Dowery
is also a symbolic gesture indicating that, the woman
will be secure, and that the man is not looking for any
material gains as his motive for entiring the marriage.
4o The Shariz made it 2 duty on the husband to maintain
his wife, She is entitle to that by virtue of marriage.
If she happens to have any property or possessigns,
that will be hers before and after marriage; the husband
has no right whatsoever to any portion or share of his
wife's property, This is to restrict marriage to its
noble purposes and disentangle it from all unworthy

objectives,

With all thesc measures, it con besscin that I8lam has given

all possible assurances to make marrisge a heppy companiqQne
ship and a solid foundation of continuous hermony and perme=-
nent peace, But in view of the fact that human behaviowr is
changeable and sometimes unpredictable, Islam takes a realise-
tic outlook on life anc makes allowances for all unexpecteAd
events, Marriage, as has been sald, has decent and noble
purposes which must be fulfilled. Islam does not accept or

recognized any marriage which is not functional and effective,
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There can be no nominal or icdel marriage, There must pe a
successful marriage or no marriage at all., Marriage is too
solemn a contract tc be stationary or non effective, So

if it does not serve its purpose or function properly, it
may be terminated by divorce with conservation of all
rights of the parties concerned, This is beczuse there is
no pcint of in keceping a nominal and worthiless contract,
and to save human kind-from being tied by vows which cannot
be honoured,

When the Islamic marriage, which is based on the said
regulations and gecverned by the said precauttions, doest not
functicn properly, there must be some very scrious obstacles
in the way, scmething that cannot be overcome by reconcia-
liaticn, In & situation like this, idivorce is allowed,
However, it has tc¢ be the last resort, becazuse it is des-
cribed by the Prophet (S.AW.) as the most dotestable of
all lawful things in the sight of Allah, But before taking
this final and desperate step, some attempts must be made
in the following order:

1. The two parties invclved must try to settle their
disputes and solve their problems betwecen themselves,
2. If tney feil, two arbitrators, ovne from the husband's
relations and the cother from the wife's, must be
commissioned tc try tou make peace between them and
settle their differences., Qur'an says:
And if you fear a breach betwceen them twain appoint
two parties, one from his family =nd the other from
hers, If they wish for peace, God will cause
their reconciliations, for God Has full knowledge

and is acquainted with all things".s
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3. If this attempt also fails, divorce may be applied

Divorce, is thereforc a remedy, a cure, an exceptional
rule which chooses the lesser evil and avoid the greater
one, Divorce cpens a way for either party to seek agreeable
partner in order to lead more comfortable life in the new
home, Qur'en readss
"But if they disagrce and part, God will make

them richer out of his abundance; for God

is that who care for all and is all wide",’

After the diveorce takes place, there is a waiting period
during which the divorces is completely supported and
maintained by her former husband, She cannot marry another
man before the expiration of this period, The waiting
pericd is another chance for both to reconsider their
attitudes in a more serious manner and deliberate on the
reflections of their sepzration, If they desire during
that period to reunite, they are permitted toc do so, In
fact they are ecouraged to reunite because separation in
this way usuclly helps them appreciate one another more.
When the waiting pericd experes, the divorces is free to
marry another m-n, They are nc longer obliged tc cne
ancther,

TOWARDS PROPER CONTRACT OF MiKRIAGE

Islamic Lzw is a believers Law in the sense that it
is binding primarily on those who believe in it., It rests
therefore c¢n faith and convictien, The Law is clearly
outside the realm of academicians or seculzr authorities,
Its responsibilities lies only on the generality of the
Muslims, They are the subject of the Lew, they represent
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the Law and the Law répresent them, they are loyal to the
‘Law for the Law atticulates their beliefs, ideals and
aspiration, and sets forth their duties and their rights.
The academicians live cutside this realm for they live in
a dream world, unrelated tc the people. The secular autho-
rity alsc live outside this realm for it is bent on fur-

- thering sesularism and disecuraging all religious beliefs,
' 4s & law that rests on fzith and convietion, it follows
that Islamic law san &nly operéte when the believers con-
saiously deside %o implement it., .. more proper cbservance
of the injunetion of the laws of Islanm depénds on the
willingness of the Fuslims to obey and follow the dictates
of Islam, The injunetions of Islam as presented in the
preceding chapters, <an be fully observed in line with
their spirit, not by the imposition of reforms in terms

of retistration of marriages and divoree as done in some
Muslim sountries, but rather by inculcating in the minds
of the Muslims the fear of God and accountability in the
last day in all their action, If that is inculcated in
the minds ¢f Muslims, and a proper popularly acceptable
Islamis authority emerge, then the reforms for their
benefit and in line with the true Islamie apirit will
automatically ke implemented. Legal sancticns neens execu-
tive force, while Islamie Law s2lls for purified inten=-
tion, willfui, and_uons&ious observance, Legal sanctions
some last as a reformative and detcrrant measure to erring

believers.,
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LLXITY IN THE OBSERVANCE OF ISLAMIC LAW

Laxity in the observance of Islamic Law which started
with the impcsition of colonialism on our pecple, the
subsequent gystematic and a times brutal suppression-and

removal of Islam and it substitution with western ideas

of life educztion, sovernment and civiiization is what is
responsible for the present situaticn and confuslon in

the family, That is why there are those Muslims who are
devoutedly allepgiant to tne western fashion of life others

- to materizlism, and there are few others who are staunchly
allegient and desireus of having the proper shari'a as a -
regulator of thoir lives., However, those allegiant to
materialisic and western feshion of life should note

that the 1ife would take them tec no where. Those youths who
are totally disoriented and westernised are_the.hardest

hit, It is cnly after marriage that they come to grip with
reality, that all thouse love aifairs they have been reading
in English literatures,; are mere fantastis that do not
materialised in reai 1ife,.particularly in a society with
different socio~cultursl values to the English society
like our own,

THE ROLE OF JUDICIARY

OQur local courts or irea Coﬁrts, in the Northern Stotes
of Nigeria, have been allowed, even during the cclonial
era, to opply and administer the Islamic law of Maliki
school {first in a1l matters but now restricted to only
matters of personal status) where the parties are Muslims,

subject of course, to the repugnancy clause, From this
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humble work, one could really see nothing repugnant to
natural justice, equity and good conscience, if the courts
strictly applied the law to its latter as provided in the
federal constitution and other status,

In Northern Nigeriz, Area Courts Upper iLrea Courts
and Sherite Courst of fLppeal have since 1960 been given
Jurisdiction in the arcas concerning Muslims personsl laws,
Secfion 242 of the 1979 Federal Constitution and First
schedule, Part II of the 1987 Area Courts Edict both proﬁi-
ded the same, But from the works of thesc courts one sees
alot of room for improvement especially in the personmnel,

Judges should be sereened properly so that only those

learned in Islemic Law should be appointed. The .rea Courts

forming the bulkiest portion of a2ll the law courts in the
North and ticating the greatest number of cases, both civil
and criminal, it is s2id and most unfortunate to note the
allegation of malpractices levied ~gainst them. Despite
the fact that the majority of them are Muslims who are
supposed and expected to be the upholders of Justice, who
are also supposcd to be knowledgeable and trustworthy,.

But surprisingly, they are the very pecpie whe are desiro-
ying it, Fcr instance, it is not a new story to hear a
Judge demanding hribe or squander prdperty of orphans.

| Generally speaking at present all cases relating to
ﬁarriage and cther zreas of personzl status are tried in
Area Courts es ordinary civil suits, This creates =an
immenge amount of unnecessary and avoidable litigation,
Hernice the law and procedure followed in these courts need

overhauling not only to the majority of grievancies of the
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litigants, but also to cregte security and stability,
harmony =znd happiness, peace and preogress in family rela-
_tions. | | o . :.

1, besically being a téach;fhdf Isiamib Law, and aléo-
having served in courts and conversant with realities of
life, =2nd the requirement ¢f the Nigerian scciety, fecl ”
that +he major ereas of reforms in the marriage may relate
to the.marriageable age, marriage guardlianship, registra-
tion of marriages and contrcl of pelygamy in conformity 4'.:
will the true spirit and fundamentals cf Islamic Law. |

The Northern States are presominently of Islamic terri-

tory., This is because with the exception of a few staotes, . .

the bulk of the population in each state is Muslim, This 1s
nctwithstanding however, the Governments of these state

are not Islamic; provision of Islamic Law, therefore,

save which relate t¢ personal status, are not applicable,
ind even where these provisicns are =21lowed tc apply, devia-
tions are found between the theory and the practice., Not
only in these respects, but =150 in other religicus undere
takings, The root of all these, is the general laxity

on the part of the Muslims generally, This laxity has been
brought about by the utter loss cof hope by the Muslims,

They do not scen to know their rights; nor do they care to
Know, For centuries Islam has been a victim of deliberate
distortion in the eyes of the non Muslims, The challenge
distonted by the crescent tc the across prompted varicus
misrepresentations which & Muslim encounters in the West,
The saddest thing abcout the issue is that it is not only

the non Muslims that harbours groes misconceptions regar-

ding Islam but a great number of the followers of Islanm
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themselves, ever since they came under the iwmpact of
western civilisation, are also unable to comprehend the
essence ¢f this exquisite, all-embracing code of 1ife.

The western sccicty, standing on the exaggeratdd idea of
egquallity between man and woman, has instead of improving
the stotus of women actually degraded ner to the stotus

of concubines, mistress and society butter-flies who are
employed as mere tocls of pleasure-seekers and &6 (-marke-
tecrs hidden behind the colourful screen of art and culture,
The women, in thelr unnatural desire and effort to be the
equals of men, hove forgotten that motherhcod is their
greatest privilege and high#st honour, and this cannot ;,-"
be achieved except through z valid and legal marriage,

The Western cilvilisation claims to 'Temancipate! womenl.
only to exploit her as the means for destroying the home
and family, ZEvery effort is made to lure woman away from
the home by making the role of the house-~wife and mother
as mnattractive, unsatisfying aad unrewarding. Medern
thinkers of almoust 2ll shades of opinion now think that
the western society is becoming an awful place to live in,
historiannsare warning them in o6st clear terus.

Prof, 4Arncld J, Toynbee proclaims that: "In history
the ages of disintegraticn were usually the ages in
which the woman has loft the hcme".8

The author of the zrticle on "Feminine Influence

in politice" arrsys a wealth cf detail from the
nistory c¢f Greece, Rome, England, France, etec, to

prove his them®that the disintegration of civili-

zation has always colncided with baneful feminist
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movements and their influence in social and political and
that:
The hey-day cf their (i.c.,, the women's)
power heppened to coincide with greatest
degree of degeneracy among the made popu-
lation.g
Prof, CJ,E.,M, Jcae, once an enthusiastic
supportew of the feminist movement 2nd the leader
of the "men's pclitical union for women's enfran-
chisement® now repents over his mistakes ond
declares that the real place of women is not the
social circus but the home,1o
These are the views c¢f some of the leading thinkers cf the
West, Their reaction against their own gex=-culture is now
tco manifest, They are raffled at the memance of sex-
anarchy-tne natural offshcot of the so-called mcvement of
feminine emancipaticn which instead of restoring woman to
her natural status "emancipated" her by driving her out cf
the home and the family, life, by auctioning her feminity
in the streets and the bazaars and by making her a society
toy. 3Since it is clear now the westerncrs whose life style
we are imiteting started realising the folly, what are we
(the westernised Muslims) is stillhgping. It is high time
for every body to wake-up from his sleep and reconstruct
our society before it is tcolate, This is 2 duty cn every
Muslim,
Finally I wish to emphasize the important fact that
the moral and spiritual state of a given society or civi-
lization, which in turn determines its over=-all internal

strength and lcpgevity, is dependent upon the status that
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soeiety or civilization giies to its women, This is so
because of women's considerable influence over the basic
and fundamental pillars of the soeiety ag well as their
natural influence over men, _ “

& socliety whbSé:wdmén aré Sufficiently inttlectually
déveloped, and merally and spiritually sound, is bound to
nove fost in the pace of develcopment and quest for happi-
ness, But =z sdciety consisting of ignorant and enslaved
women will continue to move backwards until it is left
behind by other societies. The deplorable state of the
Muslin society in Nigeris teday which manifests itself in
spiritual decadence, ignorance, political blindness and
almlessness, does have a strong connection with the chai-
ning cof women to¢ certain customs that are not only Oppreéé
sive to women, but destructive to the general welfare of
the entire socliety. E :

The parapount duty of the Muslims today is to striﬁe
to reeonstruct the scciety, a establish a new order in
aceordance with the prineiples of sharila,., 4llah has
described the Muslim Ummah as the hest of Ummah evolved
to lead the rest c¢f the human race; this leadership role
| can only be carried cut when the Musiims are gulded by
the Law of fllzh, The constructicn of the society, now=
ever, must begin with the reassessment cf the role of the
Muslim women: & re-assessment that must reconsider their
present status in the light of Biaria. It is to be noted
here, that any emergent social crder, be it Islamic or ncn-
Islamic, nas to undertake bold and energetic steps to raise
the status of women and free them from the chains of custom

and traditicn invented by men for their own gratificaticn,
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Shaltut (2) page 5 - as translated and quoted
by Hammudah Abd al Ati, The Family Struqture in
Islamic (A,T.P. 1977) P. 13.
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