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THESTS ABSTRACT

IMRLEMENTATION OF THE IAND USE ACT 1978:
THE IMPACT ON LAND DEVELOPMENT IN OWERRI
CAPITAL TERRITORY.

Iand occupies a central position in the economic and social
advancement of all countries. Its concept differs from one discipline
to another, It Iia in the legal concept that is relevant to this res-
earch and it has to de with land policy. land policy is conceived as
a wide range of sccial control measures which regulate ownersnip, all-
ocation, development and centrol of use of land,

The system of land tenure before the inception of the land use
Act 1978 in Northern Nigeria was differint fram that of Southern
Nigeria. In the north, the parctice was guided by the provisiems of
the land Tenure laws 1962, But in the Soutn the customary land tenure
system was practiced. The customery land Lenure was in the forms of
inherited land right and acquired land right.

The land Use Act 1978 was introduced by the Federal government to
intergerate the land temure system in the north with that in the Soutn,
Evaluation of tne advantages and disadvanta;es of land tenure systems
before and from 1978 when the land Use Act came into force, was made.
At first evaluation of the alternatives the decision was made in favour
of land tenure system from 1978,

Research findings show that Imo State government has not been able
to complete payment of compemsation for the land it acquired in Owerri
since the inception of the land Use Act 1978, There is unneesary delay
in securing statubory right of eccupancy and getiing consent from tne
governor to allienate property. There is also the issue of allocatiom

of plots to persons who do not have the resources to develop them and
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consequently proliferation of undeveloped plote scattered all over the
layouts in Owerri. The issue of nigh coet of land is not left out.

In view of these short comings recommendations and proposals
are made for effective implementation of the Land Use Act. 1978
that will bring about effective land development in Owerri, To
ensure that canpématiun is paid to the dispoecesred original
land owners the Owerri Capital Development Authority cnarged
with the development of the Capital Territory should charge enough
premiuvm covering coet of compensation for economic crope and trees in
respect of each layout of all developable plots. It should levy appro=-
priate planning rates approved by the Military Goverrmor and which rate
would he collected in inetalments over a period of 5 to 10 years. With
the aprroval of the Governor it should raise losns from development
banks for development of its layouts in accordance to the edict tnat
established the Authority.
Decentralisation and adopticn of bottom-top concept is recommended
in the processing of applications for statutcry ripnts of accupancy and
applications for Governor's approval of cormsent to mortgepe property.
lastly encoura;ement snould be given to both those who have ihe res-
ources to develop their allocated plote and the low income earners
who do not have the resources to develop their allocated plots.

In the end the adoption and use of tne land Use
Act 1978 is advocated, Uf special note is the word “pct® which had been
used instead of detree. This 1s not with intent to changing tne stulus,

therefore the researdéh has assurmned that botn mean one and the same ihing.

Godwin Onwumere,



viii.

Taple OF CUNTanl'S

Title

Declaration
Certification
Dedication
Ackrnowledgement
Thesis Abstreact
Table of Contents
List of Tables
List of Figures
List of Appendices

Glossary

gaapt er (ne
1.00 Introduction

1.70 Statement of Research Proulem

1,20 «Aim and Objectives

1.30 Scope and Limitation

1.40 Methecdeology of Research

1.50 Thesis structure

1.60 Justification of Research

£

Chapter Twc

2,00 General Concept of Land

2,10 Land
2.20 Land Policy

Chapter Three

3,00 Land Tenure In Nigeria

3,10 The System of Land Tenure In Northermnm

Nigeria

Page

ii,
iii

iv.

vi
viii

xi
s
xiii

xiv

w O o +F w

-l

15

15
16

50

50



3.20 The Situation Before 1362 -
3,30 The Situation From 1962 (Tle Land
Tenure Law Chapter 59(1963) =
3.40 The System of Land Tenure In Eastern
Nigeria =
3«50 Customary Land Tenure System =
3.60 'Statutory Shaping of Land Law In Eastern
Nigeria =
3.70 Problems of Land Tenure In sastern Nigeria
Chapter Four
11,00 _The land Use Act 1978 =
L4410 Principles And Provisions of The Land -
Use Act 1978 -
L,20 The logic Behind Federal Governnent
Intervention -
L,+30 Effects of The Land Use act 1970 =
L44j0 Prcblems of Interpretation of sections
of twne Land Use Act 1378 -
l}.50 General Froblems of Tne Land Use act 1978
Chapter Five
5,00 Creation of Owerri Capital lerritory
5.10 0ld Owerri Town
5.20 Owerri Capital City
5430 Owerri Capital lerritory
5,40 Implications of Designation of Owerri

ix

As State Capital And Creation of Owerri
Capital Territory For accessibility to
Lang

]

Pare

51

55
56

75

61
0o

8o
91

ol
ol
98
112

116



Chapter Six

6.00

6¢1O

6.20

6.30

6.40

Land Use Act 1978 Implerentation And Land

Development In Owerri Capital
Territory

Customary Procedure of acquiring

- Lana Before The land Use act 1978

Public Frocedure of ‘“*cquiring lLand before

The land Use Act 1978

Public Frocedure of Acquiring Land Under The

Land Use Act 1978

Application of The Land Use act 1978 In

Owerri Capital Territory

Chapter Seven

700
7410

7420

7430

740
7450

Summary of Findings ana fecommendations
Evaluation of The Alternatives : lLand
Tenure Systems Before And rrom 1978
Chosen Alternative : Land Tenure System

From 1978

Effects of Application of The Land Use Act

1978 In Owerri Capital Territoury

Page

118
118

118

119

10l

127

127

128

129

Recommendations For Liffective Land Levelopment = 1))

Policy statement On The Land Use Act 1978

= 153



xi,
LIST OfF TABLLS

Table Pare
1.01 Land Prices In Some Locations In

Owerri - - 2
5.01 Population Growth And Growth nate

For Owerri Urban 1953 - 1996 = = 104
5,02 Land Use Analysis of Owerri Urben - = 105
7.01 Investiment In Housing By Private

and Putlic sectors In New Owerri 1986 . < 131
7.02 Prices of Standard Plot Size (15m x

30m) In some layouts In Owerri
Capital City - = 132

7.03 Income Larnings of Inhabitants In Orji

And Old Owerri Locations In OUwerri

Capital Territory 1986 = = 137
7.0 Number of Beneficiaries of rederal

Mortgage Bank of Nigeria Loan In Owerri

1980 - 1986
7.05 Length of Time Taken To Process Application

For Statutory Right of Occupancy ln Works

Layout 1982 = 1989 - e
7.06 Officiel And Open Market Values For

Standard Flot Size In some Layouts In

Owerri 1966 = 15



3,02
5.01
5.02

5.03
5.0

5,05
5.006

5.07

7.01

xii.

L1ST OF FIGURES

Conceptual Frame work
Thesis Structure
Lana Tenure system In Nortnern
Nigeria
Decision Making Organ on Flanning
Owerri Town In A National Setting
Owerri Town In A Regional
Setting
Alternative Design Concepts
Existing Residential Areas In
Cwerri
Layouts In Owerri
Owerri Capital Territory
Boundaries of Owerri Capital
Territory
Advantages And Disadvanta,es of
Land Tenure System before And

From 1978

Page

11

60

95

96
99

106
111

113

114

127



xiils

LIST OF AFPLabIces

Page
Appendix I : wuestioniare 151



Te

8.
Fe

Ao

10,

11,

13.
.
15,

Alienate

Cadastrel

Corveyance

Eas ement

Feudalism

feuds

Improvement

Tnterest
land banking

Litigation
Peoperty

Sub feudation

Tenure
Title

Usufructure

xiv.

GLOSSARY

Tranfer

repistering of lands for purpoees of
taxation.

document that pivesfull lepal rights to
land or peoperty.

right over the land of another (example
right of way).

a system whicn prevaile¢ in burope in the
middle ages which uvpe neld land from tne
king and tensnts - in-chief in return for
military services.

a lasting herditary sirife petween families
or clans,

Changes on the complete natural state of
land.

Legal right.

buying of land threaiened with development
for sume future public or privete use.

Judicial proceeding, law suit.
developed or undeveloped land,.

The granting of land by one who nolds land
from and renders homage to a superior.

ownership and control of land.
Claim right.
Using and enjoying produce, henefit or

profit of anothers property provided 1hat
the propertiy remaine vndamaged.
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CHAPTER ONE

INTRODUCTION

1.10 Statement of the Research kroblem

The traditional land tenure system existed in
Owerri like in otherparts of Southern Nigeria before
the colonial era, Under this system, land belonged to
the family or community but never to an individual,
All the members of the family or community have
egual right to the land but in every case, the head
of the family or chief as the case may be, has
charge of the land and holds the land in trust for
the family or community.

Through the colonisation of the country, the
British ldea of property law, made an important
impact upon the customary conception of land in
Owerri, resulting to partial break-up of the system.
Many individuals have ownership and deal with their
lana as and when the,wish; not obtaining consent from
Government for alienation. Legislations were made
to enable Government acquire land by agreement of
compensation to the expropriated owners. The land
Use Act 1978 supurcades all the other Acts.

The demand for buildable land outstrips supply
in Owerri Capital Territory. One of the reasons is
that land is still being sold by individuals in the
Capital Territory in spite of the Land Use Act 1978
that vests land comprised in the territory of the state



 the Military Governor of the state.

2.

In Works Layout,

a standard plot size (15 metres by 30 metres) was sold

in open market at N1¥,900 in 1986 and in 1990 it was sold

at 840,000 (Field survey May 1990).

The State Government allocates plots of land to

successful applicants and collects certain fees

(development, survey and deed fees).

For a standard

resivential plot size (15 metres by 30 metres) the total

fees charged is K2,535.50.

before the promulgation of the

Land Use Act 1978, plots of land were sold at higher

prices tran the total fees Government now charges which

Jjustifies the objective of the Land Use Act 1978 of

seeking to make land readily available at reasonable rate

to all.

Table 1.01 shows land prices in some locations

in Owerri in 1977 and the equivalent worth in 1990,

Table 1.01 Land .Prices in Some lLocations In Owerri

Price Per Plot

Equivalent

Location (15m by 30m) [Worth in 1990 | Remarks
in 1977

0ld Owerri w2142.00 w30013.46 In 1977 &1.00
was equivalent

Orji ~1485,00 117686, 35 to $1.8. 1In
1990 ®1.00 is

Naze N720.00 810290.00 equivalent to
$0.1259

Egbu §337.00 wy823.55

Amakohia 8220,00 N3151.38

Nekede 881,00 8£1157.65

Irete %270.00 #3658 .84

Source : Acholonu (1979 Page L47).
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But access to the alloczted plots is becoming
difficult. Developers now pay the Government the total
fees charged and obtain certificates of occupancy for
the allocated plots and at tne same time bud the plots
from the indigenes. This double deal contribute to
the hike.in price of the plots and defeats the objective
of the Land Use Act 1978. And so what the Act sought
to achieve, that is, to make lana readily available and
at reasonale rate to all is not being achieved.

There are also unnecessary administrative delays
in securing statutory rignt of occupancy and getting
consent to alienate property. In layouts for Government
development, developments go fast and at a large scale
but layouts for private developnent show certain delays.
Therefore, there is need to find out what has gone

wrong with the implementation of the Land Use Act 1978.

1.20 Aim and Objectives

The aim of this study is tc determine what
measure could be taken on the implementation of
the Land Use Act 1978; for effective land develop-
ment in Owerri Capital Territory. Accordingly,
efforts will be directed towards achieving the
following objectives:

i. To examine general ccncept of land
ii. To examine land tenure system in Northnern

Nigeria and land tenure system in kastern Nigeria
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iii. To examine the Land Use Act 1978 as
Federal Government intervention; tue
principles and provisions of the Act, the
general effects, problems of interpretation
of sections of the Act and general problem
of the Act.

iv. To examine the creation of Owerri Capital
Territory.

V. To examine the Land Use Act 1978 implementa-
tion and land development in Owerri Capital
Territory; considering the procedures of
acquiring land before the land Use Act 1978;
procedure of acquiring land. undé&v thne Land
Use Act 1978 and application of the Act in
The Capital Territory.

vi, To summarise main findings and make major
recommendations on tnem and a policy

statement on the Land Use act 1978,

1430 Scope and Limitations

The highlights of this research will include,
first an examination of general concept of land in
the light of the central positiun land occupies in
the economic and social development of countries
and the importance to land develocpment.

This will be followed by analysis of impact of

the various changes in land tenure systems, in which
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the various land tenure systems prevailing in Nortnern
Nigeria and Eastern Nigeria before the promulgation
of the lLand Use Act 1978, will ve dealt with., Then
the introduction of the Land Use Act 1978 as Federal
government intervention will be appraised.

A case study of Owerri Capital Territory which
can be considered as a gooa sample of the effect
of implementing the Act in lmo state will be under-
taken, In the end, main findings on the land
tenure system in Owerri betore the promulgation of
the Land Use Act 1978 ana undeéy the Act will be
summerised and evaluated, Major recommendations will
be made on the chosen alternative for effective land
development in the Uwerri Capital Territory.

However, there are certain limitations to tne
research. Though, tnere has veen quite few recent
pubtlications on land in Nigeria, there is lack of
sufficient literature on tne Land Use act 1976 with
regaras to physical planning., Theretore, some oif the
materials used were as a result of interviews with
officials ot Ministry of Lands, Survey ana Urban
Planning within Imo State; coupled with my experience
in working in the Ministry now that tnhe Land Use Act
1976 is in force, Some of the few articles that
appear in the Nigerian news papers could not be
used as references because Luey were ratuer vague

in their comments on the Lanc Use Act 19/8. However,
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some relevant ones to the research were referred.

Methodology of Research

Reconnaisance Survey
Some visits to the study area which aimed at

getting a bird's eye view of the whole area were
under taken by the researcher at the earliest
period of the researcnh in May 1990. The vists
helped to clarify tne sizes of the hierachical forms
of the localities of Owerri Capital City and
Owerri Capital Territory. Owerri Capital City
is 72.50 square kilometres and Owerri Capital Territory
is 2514.2 square kilometres. An essential result of
these visists is tne elimination of areas outside
the Capital City ana concentrating on layouts and
locations in the Capital City in the aaministering
01 questionnaire owing to time constraint and
financial burden,

In the course of survey, preliminary information
revealed that most of the inhabitants in the lay-
outs were not owners of the houses tuey live in.

However, few of them owned the houses they live in.

Delimitation of The Study Area

The concept of locality was employed in
delimiting the study area. Geopgraphers tradition-
ally conceive the hierachical form of locality

within the context of Central Flace Theory
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Accordingly, the components of Central
Flace Theory were used to achieve a clear delimi-
tation of the study area.
According to Central Flace Theory, the importarice
or centrality of a place will depend on the functions
it performs; and since the cost of frequency
of demand for these functions vary, then the number
of people necessary to sustain them at a place will
differ., This is often referred to as the threshold
population, At tne same time the cost and time
involved in travel will outweigh the need for a
function which is referred to as range of function,
A function with a low threshold and range will
tend to appear in the rural land and in this case
outside Owerri Capital lerritory. 1ln contrast,
a high order function will occur in the urban land-
scape and in this case towards the centre of Owerri
Capital Territory (that is Owerri Capital City).
Since the occurence of tune function is constrained
in this way, then, in order to utilise space most
efficiently those places performing high order
functions (which in this case 1live within Owerri
Capital Territory) would also perform low order
functions (which in this case are areas outside

Owerri Capital Territory.
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1.4¢3 Method of Data Collection

Some information was got through the use of
guestionnaire, The set of questionnaire drawn and
administered, was designed for government officials
mainly concerned with land matters as most of the
inhabitants in the sample study area (layouts)
were not the developers, Some otner information
was got through informant interviews witn the
developers who liv%:tne sample area (layouts),
other private individuals ana other government
officials on their views on the Land Use act 1978
implementation and Land development in Owerri,

Basic information, maps, layout plans which
required visiting government offices, and depart-
ments were collected. Information was also got
from official gazettes, text books, Jjournals,
papers presented, newspaper reports, talk after
the news and government files, Such jobs which
involved measuring, sketching ana tracing called

for joint participation between the researcher and

his assistants.

T.4.4 Sampling Technique

Basically, two forms of data were collected;
those that represent verbal subjective evaluation
of situations and those that showed response in

specified pattern. Both groups were analysed

manually and cases of frequencies of response were

identified and used.
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1.50 Thesis Structure

The thesis is divided into four sections as
illustrated in fig 1.02. GSection A, B and C have
two chapters each wnile section D has one chapter.

Section A, is made up of chapter one which
brietly states the research problem, thne aim and
objectives of the study, the scope and limitations,
methodology of researcn ana justification for the
study and chapter two looks at general concept of
land,

Section B, is made up of chapter tnree and
chapter four, Chapter tnree discusses land tenure
system in Northern Nigeria looking at the situation
befcre 1962 and under the Land Tenure Law 1663,
The chnapter also discusses land tenure system in
kastern Nigerian considering the various forms
the land tenure system took and the legislations
enacted to shapen land law and land administration.
Chapter four examined tne Land Use Act 1970 as Federal
Government intervention; the principles and provisions
of tne Act, the effects, problem of interpretation
of sections of the Act and general problems of the
Act.

Section C, consists of cnapter five and chapter
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five and chapter six. The creation of Uwerri
Capital Territory is dealt witk in chapter five.
First, the location and regional setting of old
Owerri Town is determined along with its historical
background. Second, tne area and development
strategy of Owerri Capital City, the population
trend, land use budget and rLousing are treated.
Then the area designated Owerri Capital Territory and
its background information are examined. Chapter
six focused on the Land Use Act 1978 implementation
and land development in Owerri. The customary
precedure and public procedure of land acquisition
in Owerri before the Land Use Act 1978 and tne
public procedure of land acquisition in Owerri
und&v . the Land Use act 1978 are considered.
Section D contains cnapter seven which is the
last chapter. In tnis chapter, the summary of
main findings of the research is made by stating
the advantages and disadvantages of land tenure
system before the Land Use Act 1978 and Land tenure
system wnder the Act. Their respective advantages
anu disadvantages are evaluated and the better
alternative is chosen. Recommendations are made
considering the main findings on the chosen
alternative, Finally a policy statement is made on

the Land Use Act 1978.
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Justification For Research

This research can serve as a timely effort to
make conscious analysis of the implementation of
the Land Use Act 1978 on lana development in Owerri
Capital Territory.

'"whereas it is in the public interest that the
rights of all Nigerians to land of Nigeria
be asserted and preserved by law: And whereas
it is also in thepublic interest that the
rights of all Nigerians to use and enjoy land
in Nigeria and the natural fruits thereof in
sufficient quantity; to enable tnem provide
for sustenance of tnemselves and their
families snould be assured, protected and

preserved..."

The thoughfin theavove statements(introductory
part of the Land Use Act 1978) is that the transfer
from individuals, families, groups or communities
ownership of land to public will provide the logical
solution to the rising cost of land and shortage
of buildable land in the country.

But the practical effectuation of this thought
poses some problems. Firstly, land nationalisation
is not a policy to be embarkea upon lightly as it
will arouse keen political controversy and upset
social, cultural and economic life of the traditional

communities (Nnamani 1989). Secondly, it will
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involve financial operations, such as payment of
compensation for land acquirea from the criginal
owners. Thirdly, it will involve the establisnment
01 a more sophiscated administrative machinery
equiped to deal with the whole land in the country
(Lieh-<ield 1965)., Therefore thne nationalisation
of land policy may nave good intentions but in the
implementation of tne policy such good intentions
may not be realised. And s0 in trying to solve
certain problems other problems are created,

A search for a proper wmetnod of implementing
the Land Use Act 1970 which will guarantiee land
development at a rate gr'eater thnan the rate of
cevelopment before tune act in Owerri Capital
Territory becomes imparative. This stuay attempts

the search.

The main findings of this study can open up the
way to chain of ideas, tnougnis, debates or policies
which can be of practical value in the land develop-
ment programme in tne Capital Territory. In this
context, if the major recommendations made on the
main findings of the research are implemented,
there will be effective lanu adevelopment in

Owerri Capital Territory.
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CHAPTER TWO

GENERAL CUNCEPL UF LANU

2,10 LaND

Land occupies a central position in the economic
ana soclal advancement of all countries ana is
manifested in various waYysS In Africa and many
developing countries it is a vital source of wealth
and a basic high valued resource. It is an important
input in subsistence agriculture and at tne same Lime
has religious and socia! connotations (Meek 1968).

Land 1s£::portant source of political power
to governments and consequently a major instrument
for economic ana social policy to meet their commit-
ment and the increasing dewanas for the people in
the field of social ana economic development. As
urban areas develop lana can pe expected to become
a major source of investment. This is already the
position of Lagos in Nigeria nence the creation of
a new capital territory at Abuja.

In common use of tne word, land is dry or solid
land as against water. To the economist, it has
much wider context-natural resources, including the
rivers, oceans, minerals, crops, together with man
produced additions from manure to sky scraper. To
the lawyer, it connotes proprietary interest in the

natural resources, tne pundles of rights and duties

which attach to any of the varied interest in land
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(Lich- field and Darin -brakin 1980). It is the last

concept which is relevant to tnis study and the

issue relates solely to land policy.

Land Policy

‘Land policy is conceived as a wide range of
social control measures which regulate ownership,
allocation, development and control of use of land
(Siman 1983). These measures include public /
statutory laws, administrative rules and regulations,

customary practices and accepte¢ moral convention

relating to land.

Ownership of Land

land ownership is concerned with access of
people to land on which to develop (Mabogunje et al
1978?. Land ownership could be free hold which
involves absolute ownership or leasenold which
involves contract letting for a specified time.
Freehold has certain advantages. It provides
security for credit and tne sense of absolute
ownership is an incentive to development. Free=-
hold provides opportunity for large profits when
the value of land has substantially increased.,
1t confers freedom from contrcl by landlords, whether
tliey are private individuals or governments. 1In
countries like Nigeria Ghana, India and Cyprus

absolute ownership of land offers social status.
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But there are dangers associated with freehold.
Excessive buying of land, often, for social reasons
more than could be developed has been one of the
principal causes of indebtedness. The ability to
borrow money on freehold property has been a curse to
peasdnt proprietors wno had not learned the proper
use of credit, Freehold opens the door to speculation
and under development. In the absence of specific
land policies against partition, tnere is the danger
of excessive fractioning, so that what is left of a
holding may no longer be able to support the holder
and hia family, The danger increases with the
increase in population and tne degree of available
land,

Advantages of tne leasehcla system are that the
landlord is more able to ensure an economic use of
land, take steps to meet new conditions and insist
on measures which will prevent tne impoverishment
of the soil and destruction of the forest.

Secondly any substantial land values which are
generally due to expenditure by the landlord acrue
to the landlord, The disadvantages of the leasehold
system include non provision of security for credit
on the part of the landlord. The tennant is bond
and controlled by the landlord.

Land is regarded as a form of preperty, the

ultimate ownership of which must rest with some
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person or body (Liversege 1945).

Feudal system of land ownership is well illustrated
by the manorial system which was practised throughout
most of northern and western parts of Europe in the
miadle ages, In England the practise reached the
fullest under the rule of william the conqueror.
Under this system the unit of administration and
tenure was the manor, a small community corresponding
roughly to the village of today. The inhabitants of
the manor owed allegiance to the lord of the manor",
He in turn owed allegiance to a greater lord and
50 on through various stages of subinfeudation to
the king. This system was designed to distribute
responsibility for mobilisation of military fcrces,
thie collection of taxes anu administration of Justice
in circumstances where communications were poor
and the detailed control of central government
within the manor the inhabitants held their land
of the lord as he did of a greater lord or the king.
They were bound to the land and could not leave the
manor in which they were borr. except by permission
of the lord. The inhabitants of the manor are
divided into tenants and slaves. The latter has
practically no legal rights. Thr former comprised
ser?s (labourers) and cottars (farm workers), the
distinction being based mainly upon extent of their

land holding., The manorial lanus consisted of home
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farm of the lord and the tenants lands. The tenants
did not pay anything in the form of contractual rent
for their holdings but they renderea certain customary
dues to the lord of the manor; prominent among is
labour service,

'In a way the feudal system illustrated by the
mamorial system is land naticnalisation. This system
has been in Britain since the time of William tne
Conqueror, He left with the British, the concept
of land tenure in which the most complete form of
ownersnip, fee simple, absolute in possession is
really a holding of the Crown (Lich.-field 1965).

In those middle ages of Europe, the system of land
tenures was bound up with jurisdictional and govern-
mental rights and the crnanges which took place at
that period, were largely due to altrations in the
series of duties and obligations wnich these rights
connoted., For centuries tne bulk of English
legislation and attention of English lawyers were
conicerned with the definition or adjustment of class
of rights. But at a later period when the holding of
land became progréssively dissociated from rignts of
personal obligations which had their origin in
political or social relations and when economic
fact exercised an increasing influence over the
tenures under which land was held, the change was

rapid and more clearly defined - a gradual assimilation
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of the law of real property to that of personal property
(Meek 1968),

Feudal systems in some respect similar to the
manorial system of northern Europe existed also in
Africa. The system referred to is found in Ashanti,
Ghana uitﬁ its clearest expression in lands conquered by
Ashanti kings. In Ashanti every piece of land belonged
to some cne. Even at the extinction of a family group
whereby landa could be ownerless, Ashanti law made full
provision for such emergency as such land would be at
once absorbed by the "stool" or native authority under
which the extinct family had it.

The king of Ashanti was acknowledged as the lord
paramount of all the land in his loosely united kingdom.
The greater chiefs became tenants of the king,
continuing, however, to enjoy unaisputed rignts to their
lands as the clans and families did theirs. Everybody
was subject to certain services to the king; the most
important was obligation to perform military service,
Labour services were exacted also: every man or woman
would work on the chief's farm a few days a year. besides
authority over tribal lands, the king had the powers of a
landowner over stool land wnich was family property in
possession of the family rfrom ancient times or derived
from conquest, gift, forfieture or purchase, This
corresponds to home farm of the manorial lord, The

lesser chiefs have their own family land, derived from
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ancient claim or from grant by the overlord,

Customary system of land ownership in some parts of
Africa and Asiatic countries were in two forms: inherited
rights over land and acquired rignts over land. Inherited
rights were over waste land, comncn land, family land and
personal land. Waste lands are land over which no individuals
or communities have yet exercised rights. Small strips of
such lands exist in Nigeria along the Niger and Cross
Rivers and along smaller streams where areas of swamp and
high forest have not yet been brought under cultivation.
The common land remain uncleared because no one has yet
wanted it or farming is restricted trere lest the village
should lose a means of defence, shade or source of wood
and fibre supplies. Family land is lana which all its
members have rights over tnan those wnich go with personal
ownership and it varies in different localities. The word
family is usually known as a village group or clan
(Chubb 1961). Personal land is lanu which an individual
has inherited and which is at nis personal disposal and
not subject to family approval, land acquired on pledge,
mortgage, exchange and land held on lease. It is not
in the traditional conception of & holding in freehold or
fee simple which carried with it tue right of an
individual to sell, openly and outright, land to any
applicant in some parts of Africa like Nigeria and Ghana.
But in the more thickly populatea areas and elsewhere

where a consciousness of tne casn value of land was
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growing, land was openly sold out but not to strangers,
who may te defined as persons from another clan. Land
acquired on pledge is a system by which anyone short of
land or who wishes to e;pand his farming activities could
do so by approaching individuals or tamilies with land

to spare or who were in financial difficulties. The
essence of the pledge is that it is redeemable at anytime.
Mortgage of house property was not common in the African
society. 1t was usual for indivicuals to exchange plots
of land to their mutual convenience as a form of

acquired rignt under customary system of land ownershnip.
Lastly, is land held on lease wnhich is dist. inguished from
land held on pledge in that it is not terminavble at the
wish of the land lord and is usually for a fixed term
which may or may not be renewable. By far the commonest
form of lease hold was tenancy for one year.

There was also public system of land ownership in
Nigeria. Through this system (Acquisition Ordinances
and Laws of the states) land was compulsorily acquired
from individuals or communities and eventually used for
some public purposes; either for building an institution
or for the development of layouts for residential purposes.
By this system of land ownership the freenold interest
is passed on from individuals or communities to govern-
ment ana the individuals to whicn tie plots are allocated

get leasenold interest.
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land Allocation For'Urnan Deve lopment

Land becoming increasingly available for
urban development depenas in the first instance
on planning powers (Solesbury 197l). Second,
is that there being a plan available in form of
deﬁelOpment plan to guide actual land develop=-

ment. Third is effective lana administration.

Flanning Powers

Planning powers incluae town and country
planning ordinance, zonina regulation, sub-
division regulation ana building regulations.

The present era of building development and
planning can be said to have started in 1948 which
was operative year for many of the provisions

of Town and Country Planning Act 1947 and therefore
the beginning of planning control in trne United
Kingdom (Green 1981). The Act created a totally
new system of planning. The state passed control
over development to local planning authorities

in tne countries and county broughs (larger towns
and citiesh They were given the statutory
reaponsibilityﬁ%repare develuvpment plans, revising
them every five years and administering planning
control.

In Nigeria it was not until 1946 tnat tne
first planning ordinance which embraced thne whole

country, the Nigerian Town and Country Planning
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Ordinance was passed. Tne ordinance as a measure was
necessary because of the crianges that were taking place
in the country : an increasing population, a growing
commercial sense, a development of land contrary to

the public interest and the need to plan tne whole
country for the benefit of tne community., The aim of the
ordinance, as contained in the ordinance itself, was

"for the replanning, improvement, and development of
different parts of Nigeria. The ordinance provided for
the appoirtments of pPlanning authorities ana secured
control of development through the preparation of planning
shemes maae by planning autnorities.

Zoning regulation like subdivision regulation and
building regulations is a planning power to protect and
promote the health, safety, convenience and general
welfare of a community (Ervin et.al. 1977) . Functionally
zoning is a means for spatially separating "incompatible®
land uses, Preventing a slaughter-house from being
located in a residential neighbourhood is an example,

The mechanics of separation require the designation of
Specific land use districts to include varying densities
of residental use (single, multiple or high density
multiple family), different types of commercial activity
(neighbournood, limited, hignway or central business
districts), varying degree of inaustrial use (light,
medium or heavy) and other classifications including

institutional and agricultural uses, The number of
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classifications varies among municipalities and usually
increases with size of a municipality and diversity of
its social and economic structure.within eacn landuse
district various regulations and restrictions apply to the
use of land (permitted uses, lot areas, set back require-
ments, parking facilities, open space requirements),
the hieght, size and use of builcing and the densities
of population and buildings.

The evolution of zoning in t:e twentietnh century
helps to understand its present structure. Land zoning
regulation prior to the twentietn century dealt primarily
with safety and nuisances. Banning gunpowder manufacture
and storage from populated areas represented safety
measures and nuisances like tannaries or brick kilns
were restricted from residential and business districts.
Zoning was introduced towards trne end of tne nineteenth
century as a means of discriminating against Chinese
immigrants to California. Tne Chinese laundries many
of which were flourishing social centres were seen as
a clear fire risk and public nuisance and sc were
banned from most areas thereby putting nearly three
hundred Chinese laundries out of business (Lelafons
1975). zoning for land use plamning vegan in Boston
in the United States of America from 1904 to 1905 when
districts with varying neignts were established and in
Los Angeles from 1909 to 1911 when seven industrial

districts were separated from residential areas. But
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tne frirst comprehensive zoning ordinance came frrom a
1910 New York Commission on heights of buildings which

investigated tne impact ot sky-scrapers on community
- health and safety (Ervin et, al. 19Y7). The commission's
1913 report recommended regulations controlling the height,
bulk and use of pbuildings in diiferent districts., By 1913,
the city OI'NGW York had fifty buildings over twenty storeys
hign
and none over thirty storeys, 1t was feared that if nothing
were done to contrecl the blocking off of light and air from
other buildings, property values in the city will deteriorate
(Robinson 1977). Following New York's lead other municipa-
lities in the country tentatively passed zoning laws. liost
were modest efforts, designed primarily to separate
residences from industry and commerce,

Zoning as a development tool has been criticised on
a number of grounds. Some of tnese charges include firct,
that it is a passive tool, primarily telling what the ovner
"should not" do with his plot, GSecond, it is too narrow a
tool, failing to account for regional needs and placing
too much power in the hands of a great many local
jurisdictions which are unwilling or unable to consider
regional or state concerns. Third, zoning as a tool for
development is exclusionary tool often requiring uses of
land so costly tnat low or moderate income housing 1s
precluded. ~Ffourth, zoning results in land acquiring an
equity value tnat makes it difficult, if not impossible,

to change its use in the future. Last, it is unable to
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regulate the timing of development; for instance the 1910
New York commission report was described as crude, lax, too
much concerned with conserving existing -alues and too
little concerned with guiding future growth and development
of the local Jjurisdiction,

An evaluation of zoning regulation on cost-benefit
frame work shows that zoning rezulation may be desired on the
grounds of efficiency for two objeciives:

- the provision of an optimal level of landrelated

public facilities and

- the reduction of costs of providing certain

~public services.
Un the other hand the potential costs of zoning regulations
include : the costs of planning, administering and imple=
menting zoning regulations. Secondly the increased cost of
residential, commercial and industrial development due to
restrictiveness of zoning regulations.

Zoning on account of certain legel inhibitions has
seldom been used effectively to guide tne ;ace of location
of new development (Delafon 1975) A potentially more
effective tool for thnis purpose is subdivision regulations.
Subdivision regulations are controls governing not the use
of land or type of building but tne preliminary stages
of development : the layout of streets and lots and the
provision of necessary services. Tney specify the conditions
for dividing undeveloped land into lots and offering for
sale, The basis for subdivision contrecl is land

registration in which the government has power to grant

Suar e S o idiri e ) L s
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or with hold on its on terms. The typical ordinance

covers subdivision naming, street naming, easement,

street layouts, curbs and gutters gide walks, =anitary sewers
utilities, erosion, sediment controls and swim ing pools,

The control of building works in the inteyest of . -

public is exercised by the use of building regulations,

The building regulations require t.e submission of plans

and other information concerning building materials,

met..ods of coustruction and other matters of health ana
safety such as resistance to moisture, insulation against
fire, heat loss and sound, refuse disposal, drainage,
ventilation and structural stability. A procedure i:

laid down for the submission of plans and there is a
statutory time limit, during wnich the authority's reply
‘passnor "fail" is given to the applicant. 1In practice
the planning authorities building control offices : re
generally willing to discuss any possible complica: ior s
pefore plans are submitted or durin, the approval
process so that additional information can be produced or
adjustment made., By this means rejections are avoided
and consideravle time saved. The building regulations
cover all but the minor aspects of building constriction,-
sitin_. and services affecting health and so plannirg
authorities way require specific details of any
building work proposed., The authority considers plan,
issues decision on them and carry out inspection of work
in progress. When plans are deposited the authority has
a period of time to give a decisi a. The applicant can

appeal uainst a decision of the authority made pursuant
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to the provisions of the building regulations to the
Commissioner charged with planning matters in the stat:
But this does not authorise any one to carryout work ir
contravention of tne regulations. Ais work proceeds a
building inspector visits the site from time tc time

to ensure that the work is being carried out in accor-
dance with the building regulation under which tne plan
was approved. The planning authority must be informed
when it was proposed that work should be bepun and ir
addition at certain stages in tne construction tney m.st
be nctified so that inspection can be made before work
proceed further, They must be notified when worx is

completed and ready for final inspectiun.

2.2.l, Development Plans
In England two systems of development plans are

in operation : the development plans made in
accordance with 1947 Act (old style) anc tie deve-
lopment plans made in accordance with 1968 Act
(new style) adopted the device now contained in
Part 1I of 1971 Act

The rigid town planning schemes of former
plannin; enactments were replaced under tne 19,7
Act by the "“old style" development plans. Every
local planning authority haa to carry out a
survey of its area and within three years from
July 1, 1948 had to prepare a development plan

based on the survey. An important characteristic:
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of the old styie defélopment plan was that it allocates
land to specific uses (residentisl, agricultural, indust-
rial and others) whetier by carrying out development or
not and elso defined sites of proposed public works. Tt
also indicated the stages by which the development is to
be carried out. Before a development plan with respect
to the whole of the area hits been approved, a development
plan relating to part of thet area may be prepared.

The %0ld style" development plan consists of a
basic map and a written statement of objectives and such
other map or maps as may be appropriate to the proposals
contained in the basic map and statement of objectives.
Such other map or maps may be a8 town map or inset maps
showing particular proposals related to specific areas,
These maps may be comprehensive development area maps
defining any areas which should be developed or
redeveloped ss a whole, It could be street authorise-
tion plan which defines sites of a proposed road or as

land recuired for the widening of existing road.

The written statement of objectives includes:

i. A summary of the mein proposals of the develop-
ment plan with descriptive matter to illustrate
the proposals of ithe development plan.

ii. An indication of the stages by which any
development proposed by the plan should be
carried cut, |

iii. A statement about the purposes fof which the



31

area of any comprehensive development area map is
to be ceveloped or redeveloped as a whole
iv. A statement about residential densities
V. A statement of the principal services envisaged in
any settlement intended as a centre for community
services.
In the case of any contradiction vetween two maps,
the map which is to a larger scale prevails. In case
of any contradiction between the maps and the written
statement, the latter prevails. Tne secretary of
state may approve the development plan with or without
modifiqations. The development plan is reviewed at
least every five years though it may be reviewed at any
time, The review is based on t..e carrying out of a new
survey.

The criticism of "old style" cevelopment plans were
two fold., First, the process of plan making and confir-
mation was extremely lengthy. The minister . obliged
to hold an inguiry into all objections ana confirmation
of plans often took considerably long time. As earlier
stated the plan identified speciric pieces of lana and
thus affected property values. Objections could be
numerous anu based not on policy matters but on
special pleacing in defence of vested interests.
Secondly, the content of the "old style plan" lost
both of two things. It was not sufiiciently detailea
to provide a precise guide to tue citizen as to how

decision were likely to be made. At the same timq’the
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requirement ol a decision made it ripid and inflexible
and liable to be obsolete when changes took place in
matters outsice the authority's control; for example,
the closure of a tactory or a new road project.

Because tue emphasis was on the allocation of land to
specitic uses it was ditrficult to express in the plan
the matters which transcenaed tne local autnority's
geographical boundaries; for example one urban autinority
mignt plan on the assumption that itls surplus population
would be accommodated by neighbouring rural authorities.
But plans produced by its neighbouring authorities would
not necessarily take tnis factor into consiceration.

The 1971 Act prescribed two kinus of development
plans (new-style); one called structure plan which out-
lines general policy and the other conseguentlal local
plan which mekes detail proposals witnin the area
covered by tne structure plan, The main elements of
the "new style" development plan are the survey, the
structure plan and the local plan.

Every local authority must institute a survey of
its own area. The survey may be car:ied out eventually
by outside consultants. The matter to be kept unaer
review incluce the principal physical &nd economic
characteristics of the area ana ii necessary, of any
neighbouring areas; the size, composition and
distribution of population; the communications, transport
system and traffic; and any cnanges already projected

and the effect wnich those changes are likely to have on
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the development of the area,

Structure plans have to be prepared by country
councils and confirmed by the secretary of state., They
differ from the "old style" plans. First there is no
land use allocation map, The plan consists of written
statement of generalised objectives, accompanied by
diagrams, illustrations and descriptive matter, being
treated as part of the plan itself, This is intended to
lessen delay at confirmation stage ana thereby reducing
the number of objections to the plan., Secondly the 1971
Act expressly requires a wide rancse of factors be
considered in the (lan including social and economic
characteristics of its area, trauspori and distribution
of population, And so the written statement of genera-
lised objective must formulate tne local planning autho-
rity's policy and general proposals in respect of the
development and other uses of land inciuding measures
for the improvement of the physical environment and tne
management of traffic, The sccio-economic characteristics
to whiich the policy has to be formulated may include
housing, industry and commerce, trausportation, shopping,
education otner social and communit, services, recreation
and liesure, conservation, town-scape, landscape, utility
services and distribution of population and employments.

For the relationship of these projosals to the
general proposals, first, the structure plan contains
the f ollowing:

= The existing structure of tie¢ area and the present

needs and opportunities for crnange,



Any change already projected or likely to
occur, which may materially affect the plan
and the effect those changes are likely to
have

The extent to which town development is being

or is to be carried out in tLue area

The existing size, composition and distribution
of population and state of employment and

estimates at the future tiumes.

The regard of the planning aulliority to the

economic planning of the region

The regard of the planning autiority

to social policies

The regard of the plannin; authority to the
resources likely to be availavle for carrying

out the proposals

The broad criteria to be appliea in respect of

the control of development.
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Second, it indicates tne 'mction areas" selected
for comprehensive treatment during a period of ten years
in accordance with the subsequent local plan. The
authority is obliged to consider these factors in
relation to the neighbouring areas which affect its own
area ana £0 state the relationship of its policies to those
of its neighbours, One of the tasks of the structure
plan is to translate national and regional plan policies
into local terms. Moreover under the Town and Country
Planning Amendment Act 1972 local autnorities can
combine together to produce joint structure plans.

A local plan is a plan prepared by the local authori-
ties as a more detailed plan for any part of the area
worked out under the general protection of a prevailing
structure plan, Three types of local plans may be
distinguished. They are a district plan, an action plan
and a subject plan. A district plan is based on a
comprehensive consideration of development and land use
in the area. An action plan is a local plan for an
action area. A subject plan is called by the name of the
subject based on a consideration of a particular
description of development or land use.

Development plans in the other European countries
show that similar tendencies to that of England in the
evolution of planning can be intensified. There is the
tendency to consider mixed urban rural areas or even

a complex neighbouring towns (the city region) as a
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plamning unit, There are efforts to intergrate economic
and physical planning, in the framework of regional and
sub-regional planning. There is increasing concern with
problems of environment and there is the participation
of a larger part of the population to the planning
process.

In the development plans in African countries some
of the countries' site plans, master plans, and other land
use plans are prepared by tne department of twon and
country planning, but must be approved by the local
planning committee and by the minister or commissioner

charged witn physical planning natters.

2.2.5 Effective Land Administration

Vital in land administration, are the issues
of land allocation and lana registration. In
tlhiose countries colonised by Britain notably in
the West Indies land nas been held in forms of
tenure similar to thnose prevailing in Great
Britain., Rights arising in such lands have been
determined on analogies drawn from the English
common law of property. In certain otner countries
like Cyprus features of tue knglish law defining
the relations of landlordand tenant have been
reproduced by local enactments. But in many other
countries like Ghana and zanzibar where the
indigenous system of land tenure prevail the

development of land rignhts has tended to be
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influenced by the fact that side by side the land held
under native forms of tenure there, have considerable

areas held under the forms recognised by English law

(Meek 1968).

In these countries land allocated by government to
the people for residential, private and industrial enter-
prises were at earlier stage granted or sold on terms
equivalent to freehold tnougn like in Nigeria, later
policy has preferred leasenhold. A free use of power of
allocation may facilitate tne formation cf large scale
holdings and though this aas economic advantage in
respect of those types of development which require tne
use of capital and organised uanapement it has other
possibilities of less desirable cunaracter. Thus it
may result in creation of large scale undeveloped
héldings.

In Nigeria there has been several instances of
undersirable allocation of land. Certain government
agencies like the Nigerian railway Corporation have
received land allocations of extravagant nature all over
the country; the same is true of some educational
institutions and research institutes (Adedeji and Rowland
1984). Allocations of this nature have frequently
inhibited effective planning and implementation., To help
remeay this position a review snould be carried out of
the lana required in past years by governments and their
agencies, with the objective of relinquishing and land

required to meet immediate nec<ds. Moreover regular
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annual reviews of the position should subsequently, be
carried out by the federal, state and local governments;
80 that where it is evident that a statutory body is
not making full use of land, the right already given
can be withdrawn and subjected to developmental
condition;.

Another aspect of extravagant land use in Nigeria is
the government reservation areas (GUna). In many towns
like Eknugu, Umuahia, Kaduna ana Zaria residential plots
in these areas are extremely large, some times up to
one acre (0.4047 hectares) in extent. ks a result the
cost of providing and maintaining public services and
utilities in such areas of low density is very enormous.
These were colonial ideas of the past which should not
be allowed to continue or repeat. New developments in
government reserved areas througnout in the country
should te linked to considerable nigher and medium
densities and so more economy in the provision of
essential services.

Ghana resembled Nigerian before the Land Use Act
1978 in Nigeria in that there are two distinct systems
of land administration. In Ghana, government right from
the colonial days found it possible to assume a general
control of land., There were large areas of unclaimed
land which could be preserved for the venefit of the
community and so in 1927, Lana ana Native Rights Ordinance

was enacted on the model of Northnern Nigeria legislation
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(Meek 1968). Provision was wade for the granting of
rights of certificate of occupancy and it was laid
down that no native could alienate tis plot to non
native without the consent of tne governor. In 1931,
this ordipance was revised; tne term "native lands" was
substituted for "public lands" and a declaration was
added that these native lands were at the disposal of the
Governor "for the common benefits of the natives"

But in southern territory of Ghana outside Ashanti,
the control of land rested on the family councils.

Government

had acquired a very limited area for public purposes and
forest reserves. It has assumed no general rights as
in the northern territory over land. If it requires land
for public purposes it may have to purchase it. all
uhoccupied land is at the disposal of local or paramount
stool (tribal authority) as in tne case of Ashanti and
family councils as in the case oif outside Ashanti. But
in order to safe guard native rights and interest and
to give protection to non natives seeking title to land,
transactions on land in southem Ghana are by the consession
ordinance subject to validation by a divisional court.
The control over the grant of concessions is tnerefore,
exervised by Jjudiciary body and not by executive authority.
This is an unusual feature of land administration for
it was quite impossible for a Jjuage to have exact knowledge

of lana matters as the executive officer on the spot
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(Meek 1968).

The position of family councils and stools in
regard to land was generally the same in southern Ghana
as in other African communities. The people looked to
the elders and chief which form the family council to
administér land on their behalf. The family council
allocated such areas as were sufiicient for each sub-
division and held the remainder in reserve against the
further needs of the future.

But with the development of the cocoa industry the
demand for land became greater and this coupled with
the spread of English principles ci conveyancing led to
a rapid growth of private or inciviaual fcrms of owner-
ship. This time the Ghananian farmer in southergGhana
is so land concious that tnere is prevalence of litigation
over land. Boundary disputes nad become increasingly
frequent and the result is that neny stools and family
councils are seriously being rendered poor. The
subjects of the stools and communities have been
subjected to heavy levies to pay lawyers fees, Land
has beer. in great demand. Strangers are willing to
pay large sums of money for land on which to establish
farms. The stools and family councils (custcdians of
community land) wekcome this opportunity of "easy money",
And so land is allocated to all who come and nave money
to offer. Cases are fregquent of tre same land or parts

of it being sold twice over ana lard titles are a fruitful
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source of highly expensive liti ation in Southern Ghana
(Meek 1968).

Ancther aspect of land administration is land
registration. In many countries cof the world, the
system of land administrations has been givern a more
precise and establishied form by tre institution of a
procedure for the public registration cf conveyances
and/or for tne maintenance of public record of titles.
These two processes serve different purposes and may
exist side by side; but the waintenance ot a public
record of titles has a more far reaching effect tuan
mere registration of conveyances. This procedure
involves a cadastral survey and a record prepared after
detailed local investigation of titles of the right of
holders who become liable to the payment of land
revenue., It is of the essence of tne record that it
should be kept continuously up-to-date, by entering all
chan,es due to succession, sale, mortgage or the like.

It is a general observation that where there is
little pressure on the land or where considerable areas
of waste or unused land are still available for
occupation in a community, the existence of indeterminate
or ill defined rights in land does not pose & serious
disadvantage., This is because the system of rights is
well understood within the community; the differences
which arise about the use of land are relatively

few and tue traditional methods of adjusting hem are






