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ABSTRACT

It is common knowledge that in the recent past
crime rates have grown to alarming rates. This is a
global problem which must be addressed properly. The
Islamic Lav has supplied subtle rules that, if followed,
will curb the infestation of crime in Society.
Unfortunately the vast majority of the people are either
ignorant or mis-informed of this fact.

The topic, The Concept of Crime and Punishment

Under Islam has been chosen by the researcher to bring
to light the fundamental principles of the Shariah
regarding crimes and their punishments, viz - a - viz the

subtle differences of opinion taken by the learned men.

For this reason chapter one covers the framework of
the Islamic Lav in general and the legal, social, and
indeed the geographical reasons for the various laws
regarding crime. The wp8Elftddng of the law has also been
touched in laying a foundation for the main substance
of the topic.

Chapter two covers the nature and form of the
law of crime and punishment. It also explains the various

network of precepts and divisions of crime. The main
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classifications of crimes in the terms of the Hudud,
Qisas. and Ta'zir have also been introduced.

Chapter three discusses the Hudud offences
exclusively together with all the 'fixed-offences’,

their variant modes of proof, defences and punishments.

Chapter four follows in explaining the two other

classifications of Qisas and Ta'zir with special

reference to their proper enforcement.

Chapter five concludes the thesis and therein the
researcher has posed some issues related to the modern
developments of the space age and their influence or
effect on the laws cf the Shariah with particular
reference to the laws of crime. Various reasons have
been identified as being forefront in the manifestation
of loose morals. Finally suggestions have been offered,
within the stated laws of means to erradicate the

excessive crime rates in society.
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Chapter I

INTRODUCTTION

1.1 The Sharish and Tslam}

The t“ha t or the way enjoined by Islam is
technically rendered as the *'Islamic Law' in Fnglish,
Tt literally means a path to a water hole which
signifies a route or course teo everlasting success,
The 'Shariah!' is a synthesis of political, social:
cultural, religious and legal norms and v-lues derived
from the Qur'an and “unneh; known as the roots (lsul)
of law, 7Tt 18 a divine system in that all actions under
the Shariah must agree with the will of the ultimate
Being, the fine, the Trresistable: who enjoined this will
on all previous generntions,f1) and whom He would all

gather before Him to nccount for their actions in

accordance with the divine Law.(z)

The bedrock of the Shariah 1is based upon the
concept that all sovereignty belongs to Allah alone.(B)
From this Maxim flows all the rules and regulations
brought about by the 'sources' of Tslamic Law. It is
obvious from this, that all subsidiary sources devised
by man must conform to the divine will, 1In the words

of the CGracious nNur'an;



"Verily your Lord is Allah (alone)
who created the Heavens and the
earth in six periods asnd then
established Himself upon the
Throne, (Who) makes the night
cover the day and then the day
follows the nirht swiftly; who
created the Sun, the Moon and
the Stars, all of which are under
His Command., DBehecldl His is the
creation and Nis the Sovereignty.
Full of blessings is Allah, the
Lord of the Worlds.(lL)

In another place the Qur'an says:

"Follow what h2s been sent down to

you from Kour Lord and do not
follow other pa%rnns beside Him"(5)

The illustrious commentator, Ibn Kathir, has
explained the above words "do not follow other petrons
beside Him," as meaning that the revelations of Allah
should not be abandoned for other laws.(s) The
fundamen tal objective of the Shariah is to be the
sole restrictor of the order of its adherents. (ibb,
the Western Orlentallst has been apt to recognise this

when he sald;

"It is the Shariab which, all down the
Centuries, has not only represented
the Master Science in the Muslim
world but the most effective agent

in moulding the social order and
Community 1ife of Muslim peoples and



it

in holding the soclal fabric of Islam
compact nnd secure through all the
fluctuations of political fortune."(7)

*Shariah' 1s the product of Tslam, which is
commonly ktranslated as 'peace! or submission, But
a decper exploration shows that it connotes much more
than & simple submission, It?entaila complete
surrender and obedlence to the laws of Allah in all
respects. Man should persue Husn (goodness) of life
and character as expressed from time to time over the
ares, culminating into the final revelation in the
ourtan and the SJunnah of the Prophet Muhammad (Saw),

The Qurtan has expressed this in the following verse;

",0. Relipion with Allah ia the

surrender to His(g%ll and guidanc
n{

a4 s s ey ntgdgrs

It is interesting to observe that similar
statements have been recorded in earlier scriptures.(g)
Islam 1s the Hellgion that was given to Manking
starting from Adam (A.S.) up to the last Prophet,
Muhammad (S.A.W.) as n mercy to the worlds.(10)
Through Tslam the Individual elevates himself from the

status of a lower onimal to the greatest of heiﬁhts.(11)



Thus since Tslam is a comnlete religion traversing
all fields of our very existence, and also based on
perfect justice nnd poodness, the Muslim finds peace
with his Creator, his neighbour and also himself,
Amnother verse of the nNur'an demonstrates this further

by stating:

"Then we put thee on the right way
of religion: So follow it and do
not follow the vain desires of the
ignorant,"(12)

on the spirit of the Shariah, the jurist Taftazani
is quoted as saying: ‘

"The Islamic dispensation is one which

would not have been known had there
not been a divine revelation., It

includes the revelations made by
Allah to the earlier prophets of the
Isrealities and the Nasara as
confirmed by the lasT revelation
through the prophet of Islam. The
revelation to the holy Prophet is
the Shariah 'par excellance', It
implies That ?t is only what is
stated in the divine Messages, or
inferred from them that come
properly under the Shariagh. It
means in other words, that matters
determined by intellectual
processes are outside the scope

of the sacred Law. The totality
of Gods Commandments relating to
the activityes of man as given by
Him are based upon His will
bounded by no 1imit, The duty of
Mankind is to fellow it and not to
Judge it for causes through human
intellect."(13)




1.2 Differences Between The Shariah and
other Concepts?

1.2.7. Divine Soverelsnty;

We have alrendy seen that in the Shariash
Soverelanty belongs wholly to A)lab, This is as a
result of the fact thnat Allah 13 the sole maker and

fashioner of the nniverse(1h) and He alone has absolute

(19%)

Imowledge about Hys Creation, and Hr alene directs

and orders the heavenly bodies which obey him without

(16)

resistance, Manklnd, +then, must follow the example

of the Cosmos, Put, In following or obeying the

Commands of the pAlmighty Creator, Man has been given

(17)

a cholece to either follow or to refuse to. This is

becanse man ia not g mere creation but a vicegerent of
Alleh; @ representetive who has been fully entrusted
with the implementation of the divine will on earth,

The Holy Quran states:

"and recall the time when your
Lord sald to the Angels; "I am
going to place a vicegerent an
the Tarth." They (humbly)
enguired: Art thou going to
make such a one a8 will cause
disorder and shed blood on the
Earth? We are slready engaged
in hymning thy praise {and
carrying out thy Orders) and



hallowinﬁ Thy name." (ﬂllﬂh) replied;"
know w at you know not. After this
He taught Adam the names of all things,
Then He set these before the angels

and asked! "Tell Me the names of all
these things, if you are right (in
thinking that the appointment of a
vicegerent on Farth will cause disorder)"
They replied; "Glory be to Thee! Thee
alone art free fromdefect. We possess
only that much knowledge which Thou

has given us, Indeed h g alone art
AM1l~knowing, All-#ise,

It is manifest from the above verse that the
term 'Khalifah" transleted as viceger‘ent,is one who
exercices delegated powers on behalf of another,

(In this case, A1l1ah). Man,then, Ts not the Master;

he is only a representative or agent of the only Master
and,strictly speaking, cannot possess any powers of his
own except those which are delegated to him by the

real Master, It 18 also obvious that man has no
original Jurisdiction to legislate and make laws for
himself, Any law passed by Man must find endorsement
in the nurtan and Sunnah before it finds validity (19)
linder the Shariah, 7Tt would be pure dishonesty, and
also treason, for Man to claim absolute legislative
rights or some form of sovereignty in any matter of

his existence.(zo)



The GClorious our'an goes further to elucidate
the absolute lepislative competence of the Supreme
Master and also the fallibility and incompetence of
Man in the field of making Law. Some few examples
are given below;

"They ask: have we also got some

authority? - Say; 'all authority
belongs to God alone" (nNurtan 3:164)

"The authority rests with none but
Allah. He commands you not to
surrender to anyone save Him, This
i3 the right way (of 1ife)" (12:40).

"No not say wrongfully with your
tongues that this is lawful and
that is unlawful" (16:116),

"Whoso does not establish and decide
by that which Allah hath revealed,
such are disbelievers" (S:4il).

Thus no man, nay, not even a prophet can claim

absolute Law - making power for the Holy Prophet (Savw)

himself hns been ordered to say;

"T do not follow anything except
what 1s revealed to mev (6:50) (21)

The concept of sovereipnty of God may be summrised

as follows;



(1

(2)

(3)

No persons, class or group, not
even the eﬁtire population of the
state as a whole, can lay claim to
sovereignty. God alone 1s the real
sovereaign: all others are merely

His subjects;

God 16 the real Law giver and the
authorlity of absolute legislation
rests in Him, The bellevers cannot
resort to totally independent
legislation nor can they modify any
law which God has laid down; even if
the desire to effect such legislation
or change in Divine lgws 1is

unanimous; and

An Islamic State (run by the Shariagh)

must, in all respects be founded upon

the law lald down by God through His
PropheteceresessersassassIf it P
disregards the law revealed by God,

1ts commands will not be binding on

the believers.(zg)



The Concept of Sovereignty Under Modern

l.egal Science: Tt has been established that

under the Shariah the term 'Soverelgnty’ which is
understood by the Modernists to mean absolute authority,
cannot be claimed by Man. This term can only be used

in reference or connection with the Divine Being who

is the Maker of fMrention, Contrary to this, Western

and secular scholars have ranked man a Master in his

own right and the term is used to connote Man's

absolute power to reign independent of the will of the
Supreme Being. Bodin was the first to develop the
concept of human sovereignty. For him sovereignty means
'a perpetual, humanliy unlimited, and unconditional
right to make, interpret, and execute law,!' And this
according to him is necessary for any well ordered
state. Burges defines it as 'original, absolute
unlimited power over the individual subject and over

all sssociations and subjncts: Mustin has also advenced
his perception of sovereignty by saying:

If a determinate human superior,

not in the habit of obedience to

a like superior, receive habitual
obedience from the bulk of a given
soclety, that determinate superior
is sovereign in that society, and
the Society is a society, political
and independent,(23)
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austin goes further to restrict law to me an
"a rule lald down for the guidance
0of an intelligent beling by an

intelligent being having power
over him,"{(2h)

With austin, Law is nothing more than the command
of the Sovereign' with the construction that law is,

stricto~-senso, divorced from the concept of Justice,

pccording to the asdvocates of '"Natural. Law,t
who run back to the Oreek philozophers, wild animals,
fish and birds devoured each other because law was
unknown to them; but 7eus, the chief of the olympian
gods, gave law %o Mankind as his grestest present,
If is such crrors of thought that led Friedmann to
tag the history of 3Htural Law as 'a tale of the
search of Mankind for absolute Justice and of its
failure." It appears that ove; the nges the advocates
of the Netural Law theory sought to establish a higher
ideal than the positive law., But with the ever-
changing pelitical and legal atmosphere it did nothing
more than establish that Natursl Law 1s something that
the lew oupght to be as distinct from the positive

lawyers assertion that law 1s what the law is.(zs)
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tmder Natural Law however one thing is obvious;
that Materiallsm is not the sole determinant of law,
Fairness and justice must have a place in the law which
cannot be usurped by man as an absolute right. It bas

been ssid that Soecrates {470 - 399 B.C.)

"was orimarily concermed with ethical

metters and conduct rather than the

nature of the universe. For him

goodness and virtue come before

knowledge., HWe obeyed an tinner

voice and suffered death rather than

give up his philosophy., He belleved

in the persistence of 1ife after

death and was sssentially a

nonothelst (26)

rositive 1law also had recognition with the Greek
phillosophers and some pre-socratic philosophers 1like
Democritus and the pythagoerean school for exsmple,
held that the citizen owned his first duty to the state
and that he should subordinate himself thereto, wholly.(z7
-

These heliefs and vieows have metamorphosised into
present day movements for 'nemocracy'(28) and !'freedom
of Man' to thrive on independence to leglislate and pass
law a8 a fundamental right 1n contrast to the divine

law,

The Holy Aur'an is firm on the issue of
soverelignty belonging to Allah aloune and all other

theorjyrs, concepts and vism st are regarded as
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deviations and errors, The Holy Book provides;
tthese are mere names (Jarsona) that ye call them;
ye and your ancestors; to vhom Allsh has sent down
no authority. They follow nought but guess work

and their humsn impulses,.,,"(29)

1.2.2. Jgdenliom:

Tn 1ts philosophical, negative sense, the term
'Tdealism' means the absence of matter in the universe
and thet *tall that exists is simply ming or spirit,t
Tdzalism in relation to the Sharish represents the
infallibility of the Law of Allah. Allah is the
Porfect Beinﬁ md defectiveness can never be ascribed
to (1is heling, attributes and nature, He is the |
Omnipotent, the Omnisciént, the Omnipresent. Thence
"His Law is all-prevailing all-pervading and all-
comprehensive, Allah describes Himself in the Holy
Book as "the First and Last, the Manifest and the

(30)

Imranent and is the knower of all things, ad also

that "Allgh knows bettor and ye do not know,"(37)
According to Dr. M, Muslehuddin,

Divine Law has combined in itself,
not only what the Law 'ist DUt

also what law tought to be,!

i
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It 1is, in short, the *is' and
the 'ouebt to' of law and,

thus, positive as well as ldeal,
and may aptly be described as
'The Ponitive Law in Tdeal
Form.t(32)

Allah is perfect and so also are His L.aws as  sStated

in the Glorious Qurtan; "The Word of Your Lord is

perfect in regard to Truth and Justice; there 18 none

who can make any chonge in His Decrees, for tle hears

everything and knows everything.“(33} The Skarish

of Allah

- ds For »11 times and situeations, TFver

since the Tirst Man up till the lest hour Mants

habitation on the Farth has been regulated by the all-

perfect Laws of Allah Mgst High,

Man has been reminded

of this fact over and over\agein in the Glerious Quran,

For example Allah Most 1igh says;:

"Then V¢ hind civen te Moses the
Book to complete the blessing for
thoze who adopted the rightecus
nttitude; containing detalls about
all dmportont things, wcnd was a
perfect guidance and mercy (and
it had been given to the children
of Israel in order that) the
people might belleve in the
(ultimate) meeting with their
Lord., And likewise, now, We have
sent down this Bogk which is a
perfect hlegsing: so follow this
and adopt the God-fearing
attitude 50 that mercy may he
shown to you.(3
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It can be noted that even the orientalists are apt
to recognise this,
Jackson has made an exposition of the

position thus:

Islamic law finds it's chief source
in the will of Allah as revealed

to the Prophet Muhammed (SAW).

It contemplates one community of
the faithful, though they may be

of various tribes and in widely
separated locations, Religion,

not nationalism or geography, is

the proper cohesive force. The
state itself is subordinate to

the Qurt'an, which leaves littge
room tor aasddttionsl legislation,
none for critism or dissent. This
world is viewed as but the vestibule
to another and a better one for

the faithful, and the Qur'an lays
down rules of behaviour towards
others and toward society to assure
a safe transition., It is not
possibye to separate political or
Juristic theoryes from the teachings
of the Prophet (SAW), which
establish rules of conduct concerning
religious, domestic, social and
political 1ife, This results in a
law of dutles rather than of rights,
ef m~ral obligation binging on the
individual, from which no earthly
authority can relieve him, and which
he disobeys at peril of his future
lifen(35)

1.2.3. Separation Between Law sand Marality ¢

AS apgainst the all-encompassing nature of the
Shariah in dealing with all aspects of life, there is,

especially in the Western World, a class of
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Jurisprudents who insist on separation between Law,
per se, nnd morality and non-legal matters when
legality is looked at, Per-se., This brand of Modern
thought is sometimes referred to as 'Secularism'
which literally presupposes what is worldly and
material as opposed to whnt is religious or
spiritual, Prrofessor Hart has gone through great
pains in attempting to prove the Justification of

this theory.8ays he;

We mny call problems which arise
outside the hard core of standard
instances of settled meaning,
"problems of the penumbra'; they
are always with @s whether in
relation to such trivial things

as the regulation of the use of the
public park or in relation to the
multli-dim-nsional generalities of

a constitution, 7Tf a penumbra of
uncertainty must surround all legal
rules, then their spplication to
specific cases in the penumbral
area cannot be a matter of logical
deductiony and so deductive
reasonine which for generations has
been cherished as the very
perfection of human reasoning,
cannot serve as a model for what
Judges, or indeed anyone, should do
in bringing perticular cases under
general rules. Tn this area man
cannot live by d eduction alone.

md 1t follows that if legal arguments
and legal decisions of penumbral
questions are to be rational, their
rationality must 1ie in something
other than a logical relation to
premises,(36)
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put professor aAnderson is apt to declare;

Traditionally the 1ife of a Muslim has
been largely dominated by the twin
scirnces of theolopy and the sacred
1aw, TIf the former taught him what

he should hellieve, it was the latter
which prescribed the way in which he
should behave »nd a1l that he should

do and abstain from doing. The technical
term for this system of duties, as it
has aptly been described, is the
Shari’gh.eesesssssssAs such it covers
every aspect of the law as this is
described today national and
international, public and private,
criminal and civil together with a vast
amoint that would not be regarded as
l1aw at all in contemporary western
thought,.ee.... ...(37?

The Sharitah defies western orthodoxy in that its
laws are interwoven and laced into each other. For
example the legal injunction on Aq ultery or Fornication
which oblipgates chastisemnnt(38) is a metamorphosis
of the moral exhortation to cast down the eyes at the

o
opposite sex (39) and the warning against approaching

rdultery or Fornicatjnn.(ho

The urging of the
believers to marry up to four wives or a slave girl
where one cannot afford a wife, or an e xtra wife as the
case may be, in order to protect and preserve the moral
sanity of the Community is also a tempting similitude,

These moral injunctions, according to Maududi;
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"Recnme the source of many social laws

and rules of conduct in Islam, TFor
instance 7ina (adultery or fornication)
and falce accusation of Zina were made
cognisable offences; purdah (seclusion
For women) wa:z introducced and i1tz rules
werce lald down, stringent steps were
adopted to stop vulgarity and corruption,
drinking, was forbidden, and so were
instrumental music, dancing and the
making of humnnelikenesces - (2]l the
Kith and Kin of Zinal); and » family law
was ovolved by which marriare woas made
easdy nnd a gimple aftair and the soclial
causes of Tinn were totally eliminnted;"(h1)

In n like wanner the legal punishinents for theft
and robbery arc suspended upon the cconomic stability
of the community guaranteed by the implementation and
enforcement of Zakat (compulsory alms giving),
Sadagah (voluntary alms giving) and the absence of
(L?)

usurious dealings.

The differences between the Shariah and other
modern legal concepts are much, But a proper
comnrehension would be found by examining the roots

of the 'Shariah,?

1.3. The Sources of The Shariah:

The sources of the Sharish are called Usul-al Figh

in lesnl lanpuare, They are »s follows;
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(a) The pQurtan or the Book of Allah,

(b) The Sunnah or the traditions of the

nrophet (S.A.V )3
(¢) Tae Ijma' or concensus of the learned; and

(d4) nives or annlopical deductions frem the above,

Jurists over the apce have yropounded some subsidiary
precepts for example (i) Istihsan or Juristic ecuity;
(ii) 1stislah/Maslaha or public interest, (iii) Istishab

or concordance; (iv) Istidlal or Neason/Logic,
(v) Urf/sdaeh; i.e. customs, But an indepth study is
essential to comprehend the application of these sources

from the core.

1+3.1. The Period of Legislation. (610-632 AD)

This period between the holy prophets appointmen t
as Messenger of God (marks the beginning of revelation
of the Holy rur'an) and the death of the holy prophet
(S.AW.) (end of revelation) has been coined by some
writers as ihe tlepislative perioed of Tolamic Law.?
This period 18 characterised by two dictinct features:
the Qurtan snd Sunnoh. DNpring thic s*ace these were

strictly zapenking the only cources of legiclaticn and
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in a sense still hold that positien for 2ll time,

The nur!'an or The Book: "This is the 'Book!

eesss.sWhere in there is no doubt; a guidance for

those who keep their duty (to God)n(l3)

T™his is how the nur'an Introduces itself; but it all
started with the first revelation which commanded;
"Read! : In the name of thy Lerd who created, created
man from a clot, Feadl and thy lLord is Most Bounteous.
vho taught man with the pen what he knew not , (1)
After this revelation,from Allah Most I'4gh throupgh the
Arch angel, Jibrilghs) succreded to the holy prophet
(S AY.) for the next twenty three years; 13 in Makka
and 10 at Medina when the holy prophet was forced out
of Makka and foundrd an Tslamic Community there at.(hG)
These verses of the our'an were broadly classified into

two; vizg

1« Verses _relating to Tlm sl-Kalam:- They concern

matters of belief and the gifts and mercy that
the Almighty Creator has showered on Mankind,
and Mans duty to reciprocate these by worship

of the divine Being, A few exnmples of these
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veraes are nresented below;

(aY "which of the favours of a1lah would
ye then reject3"(47)

(b) "Verily in the structure of the heavens
and the enrth, in the alteration of the
night ond day, in the ships that sail
the ocesn 1nden with Carpors beneficial
to Mankind, and in the rain water which
Allnah sends down from the sky and thereby
gives 11fe to the earth after its death
and soreads over it all kinds of animate
creatures; in the blowing of the winds and
in the clouds which obediently wait for
orders between the sky nnd the earth, are
signs for people with common sense"(,8)

Verses Pelating to Ahkam or T.egnl Matters,
(technically called 'Ayat=al=Abkam):. TheSe verses

form the sources of the Chariah, Some Jurisprudents

have been known to call them 'Ayat-nl-Awamir Wa

Mawahi (Commands and prohibitiens) or, in simnle
lnnﬁunre;dds ‘md dent's! of the ﬂhnrinh(hq)

ITmam al=Suyati 15 of the opinion that verses with
legal connotatinon are about 500, But there are
many scholars who preauppoaé a number much higher
than this and slill a large number reckon less
than thisQEO) These verses have been classified

inte four,
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(1) Ahkam=nl-.Mujmnl (Consise Injunctions):

These are compact verses, However the
Qur'an does not give detall as to these
commandments, For example the laws
enjoining, Salat, prayer), Zakat {poor due)
Sawm, (fasting) and the Haldd (pilgrimsge),
The detailed rules are exaplined by the
Holy Prophet (S, A.W.),

(ii) Ahkom Al-Mujmal wap-nl Mufassal (Consise
Cum detniled Injunctions): These are

commands mentioned in brief in some verses
but are fgrther eXplained elsewhre, FExamples
may be fount s verses relating to War, booty,
prisoners, non-Muali%s ete, They are
furthermore ~xplained by the Sunnaph and

alse by the use of Ijtihad (legal opinions

by the learned),.

(ii1) Ahkam gl-Mufassal {detailed Injunctions)

Here the NQur'an gives ample elucidation:
therefore there is no room for I1jtihad e.g.
Hadd punishments i.e. Theft, Robbery, Zipa

(Adultery), Defamation, Nisas, (Retaliation)

etc.
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(iv) Fundsmentsl Prirciples of Guidance
Derived from the Qurtan:- These

principles do not have clear cut
definitions either from the Our'an or
Sunnah except bnsic norms. They are to
be provided through the means of Ijtihad,
There are, for e.g.:-
Princinles of freedom, Justice,
consultation, principles of Justice,
nublic interaest ond equality,(51)
The Sunnah:- Literally menning a way er path, It
really signifies the sayinpgs, actions and imnlied
approvals of the holy Prophet (S.A.W.). The holy
pProphet (7, A7) has beren glvan explicit authority by
the Almighty Himself. It is eonly rational that for a
complete faith and belief in Tslam, the 3unnah must be
as bindinm as the Surtan. For A1lah (5.W,A,) Stresses;
"He who obheys the Apostle, Obeys tod.n(52) ITn =nother

verse it is5 said:

"3o0 hold firmly to what the aApostle assigns to
you and deny yourselves whnt he forbids you.“(53)

Furthermore the nNurt'an Says: "But no! By thy Lord,
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they can have no (real) faith until they make thee
judge in all disputes between then, and find in their
souls no resistance aganinst thy decisions, but accept

them with the fullest cnnviction."(Sh)

The duty of the 'Messenger' was not merely to
deliver the message but also to exnlain and expound
the message in the clearest way. This has base in the
Nurtgnic provision; "...And We have sent down unto vou
also the Message; that you may explain clearly to men

what is sent for them, and that they may give thought."(ss)
The Prophet ('2A%W) himself is reported tec have
snid;

"IIndoubtedly, T am given the nNur!an
and the like of i1t"(56) (i.e, Sunnah)

Based on the nbove texts, the Sahabah (Companions)
of the holy Prophet (SAW) followed his tway' to the
best of their ability.

Jitihad and Opinions:-

During this period the only sources of law were

the pur'an and the Sunnah, Whenever there was a situation,
the Companions were assured of revelation or at least,
clay ification by the holy Prophet (S.A.YW.). Both the

furtan and the Sunnnh stressed on the Ceompanions, the
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disadvantage of probing into issues of which the Qur!an

was silent and also of asking irrelevant questions

which might lead to onerous duties, E.F.

"0r do you wish to gquestion your Apostle
the way Musa was questioned aforetime?,..

w(57)

Another similar exhortation isicontainpd in the

following;

0 ye who believe, do not ask questions
concerning such things which, if made known
to you, would cause harm to you, but if

you will ask such questions at the time when
the Qur'asn is being revealed they will be
made known to you, Allah has fergiven what
you have done up to this time for He is

for He is forgiving and Forbearing. Some
people before you asked such questions; then
they were involved in disbelief because of
those very things.(58)

The people who were involved in disbelief were the jews,
They began by involving themselves in hair spliting
arguments to avoid a certain command. This led to the
imposition of conditions which they could not observe,
The Sahabah, as repards urgent serious matters would
ask the holy Prophet (3AW) who would sometimes answer
them or wait for revelation. Where, however, the

Sahaba could not reach the prophet (S.A.W.) they

resorted to Tjtihad or their opinions, This opinion

-t



of theirs would then be referred to the Messenser for
confirmation, MNow such opinions of the companions

were not alwnys unenimouns, For example on one
occassion the lloly Prophet (5,A.W.S,) ordered "He who
believes in Allah and the last day should not offer the
Asr (afternoon) prayer except in (the 1and) of Bani
Quraidha" (a jewish settlement). The Commanions set
off and along the way a group, anticipating that they
would not reach their destination before sunset, stopped
on the way and said their prayer, However the others
said that the holy prophet (SaAW) had given specific
instructions not to perform the praver save in the land
of the enemy. 7They, thus,procceded on and did not say
their prayer (urtil they reached their destination,

On their return the holy prophet (S.A.%W.) held both views

as corrpct.(gg)

Mu'adh b, Jabal is reported to have said that
when Gods Messenper sent him to Yemen he asked him how
he would judge when an occassion aroge, anrd he replied
that he would Judpe in nocordonce with Geds Ecok. He
asked what he would do if he could not find pguidance in

Gods Rook and he replied that he would act in
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accordance with the Sunnah o4 God's Messenger, He
asked what he would do if he could find no pguidance
in the Sunngh of God's Messenger and he replied that
he would do his best to form an opinion and spare no
pains, God's Messenger then patted him on the breast
and said 'praise be to God Who has disposed His
Messenger's Messenger to something with which God's

Messenger is plensed.“(éo)

To sum up this period, the Qur'an or 'Book' was
being revealed and it was always available for the
believers, The Sunngh was not onlv explanatory to
the Qur'sn but also complementary to 1t(?1) Ijtihad

or ©pinion of the companions was used in instances

where the companions could not reach the Prophet (SAwS)
for one reason or the other, After the passing wway of
the Prophet (SAW), revelation naturally ceased; but only
after providing Mankind with a complete code which
expresses itself thus;

i

"We hnve sent down to you the BDOE.
as an explanation for everything" 62)
and, "This day I have perfected your
religion for you and completed My
favour unto you and approved 'Islam’
as the way of 1ife for you,"(

The holy prophet (SAW) left the
Companions with the 'Book®and his
traditions after, "instructing them
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in Seripture and wisdomn(64) ang
tpuri fying' (65) them for the task ahead
of them.

1.3.2. The Period of The Righteous Caliphs And
The Birth of Titihad (10-h0 A H.):=

With the passing away of the holy prophet (S.aA,%.S.),
revelation came to an end. The companions found
themselves without the security of a‘new verse'which '
would take care of the problem. The Rasul, upon whom
they relied so much, had left them; but not without
setting forth complete guidance for them, The first
problem they faced wns the appointment of a leader to
succeed the Prophet (SAW)., JJjtihad was resorted to on
the basis that since Abu bakr, the close friend and
companion ,had been delegated to lead the prayers by
the Prophet (9AW) then he shouih be elected to
cunervise the affairs of the myslims., From this time
on the companions, in the absence of clear guidance
from the Qur'an and Sunnah would form council and
arrive at an opinion. The short speech of Abubak .r
illustrates the spirit., Said he;" T am not the best

among you; T need all your advice and help, If T
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do well, support me; if T mistake, counsel me,

To tell truth to a person commissioned to rule is
faithful” * allegiance; to conceal it is treason...

a8 T obey God and His Prophet obey me; if T neglect
the laws of Cod and the Prophet, T have no more right

to your obedience.(66)

Abu bakr, like his three imacdiate successors,
based their rule on Justice based on the nur'anic
principle of consultation i,e. "And their government

is by mutual consultntinn."(67)

As a matter of factl, especially due to the
widening of the Muslim territory and the ever growing
Jurisprudential issucs relating to the Qur'an and
Sunna, the Sahaba had their hands full., There was
the guestion of new lsnds derived from the expeditions
successfully carricd out against the Byzantines and
their expulsion from Syria, the conquest of Chaldea
and Mesopotamin (Iracg), the taking of rersia,
Palestine and Fgypt — all these gave rise to new
questions and perplexions which the Qur'an and
punnah did not address directly. pPolitical differ‘encesf

marred the smooth administration with the emergence
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of the Shi'i's and the gharijite: s, Political groups

and alot of mischéevious elements fanned the flames of
erisis. The internal social énd administrative fabric
also met with new developments not anticipated by the
Sahabsah, fhe only alternative “ for
the companions was to face the new challenges with the
weapen of TJtihad which of course enjoyed appreval of

the Qur'azn and Sunnah.,

The consultetive meetings convened by the Sahabah
especially under ftmar B, XKhattab came to be known as
Tima' (concensus of the learned). Tt should he noted
that fhe companlons which formed these foundations were
all eminent masters of knowledge. WNgtable among them
were the first four Calilphs, Abu bakr, Umar, Uthman

and Ali. (¥Xhalafa-i-Nashidin), abdullah B, Mastud,

Abdullah B. Umar, Abdullah B, Abbas, Ubayy b. Ka'b,
Zaid b. Thabit, Abu Musa al Ash'ari, Abu Huraira,
alsha, the wife of the holy Prophet (S.A,W.) and a host

ef others. Oome examples of the Ijma' are given below;

1. On the guestion of 7Zina or ubhlawful

intercourse with the onposite sex;

The Dur'tan hnd 1laid down the punishment of

a hundred stripes to be administered to the pguilty
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(68)
parties. To this the holy Prophet added the

penalty of exile. Turing the time of tmar (K,A.)

one Tbn Sar, found puilty of the offence, received the
stripes and went into exile. where he renounced Jslam,
The constituted assembly decided to suspend the penalty

of exile under the circumstances;

2. Caliph Umar suspended the enforcement of the
punishment of cutting off the bands of thieves by way
of Badd and substituted it with Ta'zir on the strength
of Shubh (doubt) in cases of faminetsg) i.e, when the
offence was committed under painful conditions. Apart
from the introduction of Jjma' under the principle of
Titihad, niyas or snalogical reasoning (now known as
the fourth source of law) was developed., 7Tt involved
the determination of a fresh point not at all
contemplated directly by the Qur'sn or Sunnah but
which can be compared by analysis with a similar issue
or point previously 'dealt' with by the Qur?'san or

Sunnah, A pgood illustration runs;

The basis for prohibiting wine is that it is an
intoxicant. The principle is applied as against
anything causing intoxication, Thus because of the

Hadith (tradition) of the Rasul (SAW) which says:
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rvery intoxicont is wine ond every wine 1is
prehibited."(70) In snother Council Ali said

"when one drinks one gets drunk, and when one gets
drunk one raves, and when one raves, one accuses
falsely hence the same penélty must apply to the
drinker as to the false accuse;:(71) This decision
was made by Ali during the tenure of Uthman as

leader of the Mpyslims, It was unanimously accepted
as‘lnw:or in mere technical terms, IJjma,' or ccncensus
of oninion of the learned, It is important to note
that the predecessors of Uthwan R.pA. 1.e, Abubzkar
and Umar {(R.1,) had all made previous attempts at
IJtihad on this subject, It has been stnted,(72)
that Abu bakr and Umar had given forty siripes to
puilty offenders because the holy prophet (SAV) had
imparted diflerent punishments to different offenders,
each suiting the specific case in which it was awarded
and did not specify any single punishment for the
offon:a.(73) Tt was only during the time of Uthman
(Rens) when the offenders became mumerous that the
punishment of eighty stripes became law through the
process of Ijma', The punishments of Abubakr and
Umar (I’A) were not Igﬂﬂ] as there was no concensus

(7h)

of the companions to that effect.,

R
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The Mallis-aleShura (Council) set up by thsa

Sahabah cut Wircugh o large spectrum of lepal issues
among mesny others. They agreed upon various topics

and especinlly the Nurtm and Surmash., Whenever the

Compenions, during this era were faced with a problem
they broupht heads together and would educate each
other on thr knowledge or relevant Sunnah or traditions

to the question at hand,

Where there was no Shure or Councll wmarimously
apnroved by the Sehnbah declsions resched by individuals
ware not given the statius of *Towt in the atrict sense
. of the term, for example the Adecisgions of AWy bhakr
and 'mar on the nunishment for intoxicntien, Tt can
also heen seen that Imar decided that when in a3 murder
more than one nerson was involved, 0isas or retaliation
should be derived from all the accomnlices, Fyen .
though later Jjurists 1ike Malik and Shafi'i adonted
this rule, it was never regarded As 'Iaw! an it was
not passed by way of Tjima' or the majority of the

(75)

Shura,

mother of such non-concensus is the position of
L
the woman whose husbands where ahouts were unknown,

snd a8 a result contracted a second marriape with



the permicsion of tho court, Lf the first husband
happened to resurface; whe would have preference

bhatween the two? "The Kulafa-i-pPashideen pave quite

differont virdicts, However none of the decisions
enjovs the status of tthe law' for the problem was

never nresented hefore the Shura and no Jima' was
(76)

oever arrived nt on the issue,

The gquention of the purishment “or homoseyu=zlity
is another guestion on which there were varjiances of
opininn, Abubake and A1i (R*) are of the opirion that
the criminals should bhe killed wifh sword and the dead
bodiers should rot be harted but borrt to ashes, lipar
and tthman however are of the yicw that the eriminnls
he taken under the roaf of a dilanidated bujlding, which
rhould be pulled down on them, Thn Abbas (n+) said that
they should be thrown down headlons from the tor of the

hirhest bhuilding of the hahitatien snd then stoned to
death.(77}

One outsianding reacon for diMloerences between the;
Sababah was thelr sporesch to the internretation of the
~ur'an  and Sunnzh, Tbn rayyvim the reknown Hambali
tModernist,' while commenting on the difference of
opinion of the Sahabah on the expedition to Rani -

nuraiza sald thnt the proup that insi-ted on pravine
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on lhe route were the ancestors of Lhe ahl-nl-Raly

or rationalists while those thal procerded teo Eﬁﬂl

Ny rayza were the ancestors of ‘the trnditinnnlists(7”)

The %nhnbah, during this periodsconcentrated on
astablishing the now faith and spreading it= teachings
far and wide as taught by the Basul () himself,
rdministration was organised nnd an army, fully
commissioned to protect the emnire,wns nl=anted. The
holy Nurtan wags compilrd »nd nut divte hool form,
Socinl mallers were controlled i the markets were nut
under the office of the 1Taticabt ta repulnte morality

and prevent unfairness in dnay to day 1ife,

1.3.3. The Period of The timmayyads And
The Forming of Legnl "rnd:s.

The a<sars inatien of 211f ".’. in N0 ", marked the
end of the period of the'pightlv Fuided "nlinhst' who
strived to establish the religion firmly. They left
n heritare of large conquercd lsand for the limmayynd
dynasty which wrs established hy Mutawivya b. A bu

Sufysn in 11 A.m,
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The jurists of this t wriod were mainiy tLhe
younp, commanions smd the Tabitin {Succesrors of the
Ffompanions), TPolitical differences climaxed into
group feelings and sentiments, Prominent among these

were the Fhwarii 1it. Seceders, the Mu'tazilah

{diszenters) and The Shiah (pPartisans). M™any a false
tradition were reported which were intended to back
political and group ferelings which the majority of

people or the Aul-al-Suiniah ws-l-jama'ah (Orthodoxites)

rejected. On the other hand a vast number of the
Sahaba had been sent to the area's of conquest like
Persia, Syria, Palestine #nd Fgypt and had carried with
them traditions which were uéknnwn to others. They
nlso based their teachings on these traditions, hence,
the aifferences., In Medina Lhere lived Abdullah b,
Umar, Aishah and Abu Huyrairah; Tp Mecca Abdullah b,
Abbass; in Feypt Amr b. al=2s; RaSrsh had Anss b, Malik
and Kufah had A1 and Abdullab b, Mas'nd, The Zindigs
or the false narrators used this opportunity to spread
false traditions to reonlize their Maliscious intentions
ngainat the faith, Some illiterste ones also

manufacrured  Ahadith  (Plural of hadith) supposing it

to be a relipgious pct, This caused the Muhaddithin
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(Scholars in Hadith) to work under great pains to
sift the penuine traditions and collect them into
works of hadith, The differences between the Jjurists
develoned into two leading schools of this period:
viz the Traditionalists which were mostly followers

of the Hijazi Scholars called Ahl-=nl-Hadith, and the

Scholars of gKufah or rationalists called Ahl-2l-Ra'v,

The former limited their opinions rigidly to the
traditions, BRut the latter argued that the scope of
the Shariah permitted them to delve inte questions of
theology nnd answer hypothetical questions, Tbrahim
al-Makha'l wos prominent amongst them.(ao) The
sectarians also witnessed sub-divisions especially

under the Imamiyyah and Zaydivyah Shi*ah, A summary of

this period would show that this period saw a
formulantion of the science of receiving and transmitting
of knowledpe from the experienced Sahabah to the new
Tabitin who did not see the Prophet (S,.A.%,) but were
onportuned to inherit the great widdom of the Sahabah,
RBelow is given a list of the famous Sahabah of the

period with their disciples from the Tabiun,

At Medinag Vimm-ul-Mutmmin, Aishah; Abdullahi b,

Imar; Abu Nurairnh; 8aid b, Musil a1l Makhzumi; Amr b,
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Zubair b, Awwam; Abubakar b. Abdur Rahman b, Harith;
A1i b. Husain b, Ali, Y/baidullah -b. Abdullahi; Salim
b. Abdullahi b. Umar; Nafit Mawla Abdullahi b. Umar;

Muhammad b, Muslim; Abu Ja'far Muhammad b, A1i b.
Hussain al-Bagir; Yahya b, Sa'id Ansari and others.
At Mecca; Abdullah b, Abbas b. Abd=-al Mutlalib;
Miijahid b, Jubair Mawla b. Makhzum; Tkrimah Mnwla

b, Abbas; Ata' b. Abi Ribah; 7ubair b, Mjslim

At Kufah: Algamah b, 0Oails; Masrug bt. Ajda. Ubaidullah
b. Umar; Sharih b, Harith; Ibrahim b. Yazidal-Makhai
Said b. Jubair; Amir b. Jabir; Amir b, Sharahil,

At Rasrah: Anas b, Malik pnsard Khadim Rasul; Hasan
b, Abi al-Hassan Yasari Muhammad b, Sirin; Qatadah b,

Datmah and others:

At Syria: Abdar - Rahman b, Ghanam al-Ash- tari;

Abu Tdris al Khawlani; Ayad - Allah b, Abd=Allah;
Nabisah b, Zawb; Makhul b, Abi Muslim; Riya'b., Hayat
al=-Kindij; Umar b, Abdul Azeez etc. Egypt: Abdullah
b, Amr b, al=As; Abu'l Khair Myrshid b, Abdullah;
Yazid b, Abi Habib,

In Yemen: Tawys b, Kaysan al=Jandi; Wahb b, Munabbih;
Yahya b, Abi Kathir etc.(81)
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1.3.4. The veriod of The Great Imams:

b

This period is marked by the emergence of the

1.
Tab'y-t-Tablin or the successors to the successors of |

the Sahabah, They did not meet the Sahabnoh but saw the
Successors, Tt began from the beginning of th: second
century A, ¥, Maring this period the reipgn of the
I'mmayads came to an end with the death of Marwan as
far as the ¥ast wan CUncerneci._ Mbdurfiahimen,the
grandson of Ji{shar escaped to “pain and established

a foundation of tﬁe "mmavyah house in Cordova.{Bg)
The Abbasids or the descerdahts of Apbas, th~ Imecle
of the Holy PrOphat,(Rnhﬁ tock over political power
in 132 AH. This period lasted till the fall of the
Abhasids at the hands of Chengis Khan and 1lalagu Xhen

Via ralds during the early nart of 600 A,H.(83)

Various new cities were established bv the
rbbasids 2and trade and intercourse flourished with
other civilizatinns. Translations of Greek
philosophical works enjoyed state patronage. Other
methods of rationalism especially those propagated

by the Mu'tazilah found a home with Ma'mun (the
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(the later Ummayyad). This brought academic exercises
into being espccially with the question of whether the
Qur'an was created or not, The lraditlonallists
suffered great persecution including Ahmed b. Hambal
and it is known that Imam Shefit'i was once detained

by the Abbasid, Harun - al RBShid.(Bh)-

Becpruse of the overflow of false traditions one
of the main tasks during the early part of the period
was that of compiling and sifting the authentic
traditions. Malik b. Anas wrote his Muwatta which was
the first book to be written after the Nur!'an (85)
Imam Shafiti is reported to have said "There has never
anpeared on earth a book that is clsesest to the Nur'an

than the book of Mnliﬁ?(aé)

Other notable works followed including that of the
Kufan Scholar Sufyan al-Thawri, Awzati in Syria,
Abdul' Azeez b. darih in Mecce and Abdullshi b,
Mubarak in Khurasan all contr&hutpd immensely to this
task, Their aimwas to nresent avthentic rhadith from
the Rasul S.A.%W, and also the sayings of the Righteous
Caliphs, WNpt withstanding efforts from these great
men, a Second pgen ration strove to further senarate the

traditions of the Rasul (SAW) from others. Tmam Ahmad
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b. Hambal (d., 241 AH), wrote his Musnad, Abdullahi
b. Mysa Kufi Ishag b, Tbrahim, Uthman b, Abi Shaybah
etc all worked through pains to present Ahadith to

further generations which enjoyed authenticity.

But a third group of learned men appeared to
further collect,scrutinize and select these ahadith,
Prominent amongst them werej; Imam Myhammad b, Tema'il
al - Bukhari (d.256-11), Tmam Muslim b, Hajjaj al
Quraishi (d,?61AH), Tmam Abu Tsma'll - Tirmidhi.
(d.279 A H.)Y, Tmam Abu Dand Ashtath al-Syistani
(d. 275 A.H.), Tmam Ahmad b, Shuaib al-Nisai (d.303H),
Imam Muhammad b. Yazid Thn Majah al-Qazwuni (d.273 A.H.)(B7)
There were others but the above mentioned were the

most popular, The Muhadithin, or the scholars in

Hadith & applied various tests in examining the vast
number of reported Ahadith. TheSe tests were stringent
and only the most nuthenticated were ever permitted
into the compilations, It is said that Tmam Malik

did not include narrations from his father, Anas, for

this reason,

Generally the tests were directed at the

subject matter of the reported tradition called Matn
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and the Isnad or chain of narrators. A Hadith would
therefore be classified as Sahih (genuine), Hasan,

(fair), or Daif (weak) after applying the tests,

The former experience of the Tabitun was repeated
ond the major differences by in the Kufan and Hijazi
schools, The elder scholars like the great Abu
Hanifah (d.150 H) and Malik b. Anas (d.179 H) inherited
the teachings of their predecessors i.e. the Tabi'in and
the result was the emergence of two schools of thought.
Tn Kufa Abu Hanifa with his disciples Abu Yusuf and Al-
Shaybani followed the teachings of the Tabitin of
Kufah who based their thought on the companions A1i and
Tbn Mastud (R.A,) Mplik who was based in Medina (Hijaz)

preferred the views of the people of Medina,

As far as traditions were concerned Abu Hanifa was
ready to accept a tradition which was common with the
people (Mutawatir) but Malik insis ted that the
tradition must be Mytawntir during the period of the
Tabitin as well as during the time of the Companions
and the people did not differ from them, Shafiri
(d.20L4) opposed this Moliki view. The Shish only

accepted traditions reported by persons whom they
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considered as suthentic and rejected all othersgﬂs)

These 1led to the formntion of the Sphools.

1. The ]rqqiuﬁ School:= The TraqlsS je4d by

Tmam Abu Hanifa used their opihions more freely than
the others. Tnfact the Imam has been reported to have
Justified the posibtion thus: "This knowledge of ours
is an opi~ion; it is the
best we have been able to
achleve, 1le who is able
to arrive at different
conclusions is entitled to
his opinion as we are

entitled to our owvm.,"

He also said:"If T do not find my answers in the
book of God or in the Traditions of the
Prophet (SAW) T would seek the views of
the pPOphnfE Companions from whose
opinion T would not deviate to the
opinion of others. Dut when it comes
to Ibrahim, al-Shu'bi, Tbn Sirin, al-
Hasan, Ata', and 8aid b, Jubair, well,
they are the people who had resorted
te independent interpretation and T
would do likewise,n(%9)
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Thus the Tmam made wise of Qiyes (analogical deduction)
to form an opinion, He alsc made use of the concept
of Istihsan (Juristic equity) or would search for a
solution from the customs of the people (Urf), But
he always kept in line with the spirit of the Qur'an
and the traditions, and the IJma' (concensus of

opinior ot the 1nurncd).(90)

Famous Jurists of the Traqian School during this
period were(h) Abu Yusuf va'kub b, Ibrahim al-Ansari
(d. 18211), the famous disciple of Ahu Hanifa. He

wrote his famous book, Kitab al Kharaj which was later

on followed by the Ottomans; (B) Tmam Mubummad b, al-
Hassan Al-Shaybani (d.189 H.): He was credited with
the recording of the Jurisprudence of the School; (c)
Imam Zafar Ibn nNais (d. 158 H), at first a traditionist

but later became a pupil.of Abu Hanifa,

2, The Median School of Malik b, AnaS:(91)

Malik inherited the tenchings of the famous Companions
of Medina i,e, Umnar, Aishah, 7aid b. Thabit, Abdullah
b. Umar and a host of others, through the Tabit'in,
He was outstanding in Hadith which he learnt from

eminent scholars like Nafi', Mawla Tbn Umar, Yahya
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b. Said al-ansari, Rabiah b, Abd-al-Ansari, Ja'far

nl=Sadiq among others,

The Imam would always give precedence to the
~urtan and Sunnah, Tn the absence of this he would
fall to the opinion and view of the Companions, It
was only when he failed to find a textual authority
that he would resort to his analogy tor niyas.' He

a1s0 intréduced the theory of Maslamlmh-al-Mursalah

(unrestricted interests), An example is given below;

Beating a man accused of theft to wmake him
confess was held lawful by Mallk under the concept
of Maslahah, He argued that there was no text against
it, Tt was for the public interest that he should
confess, This received heavy critism from the other
Schools on the grounds that it was in the interest of
the accused that he should not be forced to confess
for he could be innocent, The Malikits further argued
that it would lead to the recovery of the stolen goods,
Malik also preferred the established practice of the

people of Medina to the Ahad Hadith (marration by one

person only)., But this was criticized by Laith b.
Sa'ad, Abu Yusuf and Shafi'i.(gz)
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The Abbasid Caliph Mansur initiated that Malik
write a compendum on Jurisprudential issues which
culminated in the famous Muwatta -(beaten path).
Harun al-Rashid requested that it be adopted b¥ the

State for official use but Malik refused this.

Famous pupils of the Imam were numerous, Some
put the number at 1,300 Scholars th-t came to learn
from him. However prominent among them were
Yahya b. Yahya al-Masmudl (d. 234 H), . Abdallah b,

Salmah al-Fahri (d. 199 A.H.), Abi Abdallah
Abdur-Rahman ibn nasim (d. 191 AJH.), - Muhammad b.
Hassan Al—ﬁhhybqnl, Tmam Shofi'i, Abu Hannifa,
Abu Yusuf, the Caliphs al-Mansur and Harun al-Rashid

and a host of othors,

At this point in time the most diverse differences
existed between the lragian and Medinan Schools, But
after travels undertaken,by Abu Henifa and his two

disciples to Madina, the gaps were narrowed extensively.

Ibn Taymlyya,in his 'Faf'u al-Malam 'An al-A'immatu-

2
al=A'Tom, has mentioned th t the Caliph Mansur
appenled to the Jurists of fijaz to go to Irag to
teach and propagate their knowledge there. Thus some

learned men like Hisham b. Urwah, Muhammad b, Ishaq,
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Yahya b. Said al-Ansari, Hanzalah b. Abi Sufyan

among others travelled to Jraq and taught there.(93)

3, Al-Shafe'is Influence on Figh: To Tmam

Muhammad b, Tdris Al-Shafi'i’is attributed the
synthesisation of the traditional school of hijaz

and the rational nchool of Traq, He is generally
noted for his middle course views between the older
schools, With his genius over all fields of
scholarship and encyclopaedic knowledge, he was able
to comprehend the cubtilities between his elder
scholars. He recogniscd Niyas as a source of law
but only if it was adopted as IJma' for, to him, to
adopt a way other than the one followed by the
Muslims was against the orinciple of 15@5'.(9h) He
goes on to explain that the isolated individuals are
subject to error., The Imam wrote his Risala in Iraq
and revised it during his last years at Eqypt. Hiys
goal was to save Jurisprudence from personal ambition,
reconcile and take forward the basgs of the law—a
sort of explainer and expounder of the law. In the
process he rejected the Hanafi doctrine of Istihsan
and the Maliki concept of Maslaha., 0n Istihsan

( juristic eouity), he is reported to have said ",,..

It is all the more necessary that Cod's orders as to
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what is right and what is wrong should not be applied
by treating a case without due consideration or by
dealing with it on the basis of Istinsan"(95) pa also
said "he who practices preference (Jstihsan) assumes
unto himself the power of law making"(96) According
to Shafi'i, no one 1s authorised to pgive Fatwa

(legal virdic!) unless supported bv relevant suthority
from the ourtan or Sunnah or the Ijma'. 11 one were
permitied to use Istihssan, he continucd, thern he would
have to permit others to use the same and this would
result in scveral 'vright' decisions on one and the same
matter. He stressed that "..: obedience belongs only
to those whom God and the I'rophetl have ordered that
they be obeyed., Ripht is thot which God and the
Prophrt have ordered to be persued and have pointed to

through a text er throurhk deducticn.(q7)

Shafi'is critism of Istihsan enpul fedthe Maliki
princlple of Istislah or Maslahah. Malik wculd
reject a tradition if it was reported by only cne
narrator (Ahad) in favour of the practice,of Medina,
established, This was nlso attacked by Tmam Shafiri
who pressed that a tradition could only be rejected

by a manifest defect in the countent or chain of
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narrators., Thus traditions may only be rejected

if their authenticitycan = be denied.(ga)

Shafi'is Istishab

Imam Shafi'i introduced Istishab (seeking for
a 1link) under which a practic; mmce proved to be
wide spread may be presumed to be both traditional and
cnntinueing.(gq) This undoubtedly besrs a scmblence
with the Lheoriecs of Jstihsan and Istisiah that the
rejected. However Shafiti limited 1ts application to
substantive law and the presumption held good until
the contrary was proved; something 1ike the common laws
presumption of continuance., Imam Abu Hsnifa used it
as a one-sided sword,i.e, only to refute an assertion,
but Shafi'i insisted on itz application ns 2 double-

edged sword,

. Shaybani sno_Laith b, Sa'sgd: Muhamad al -

Shaybani, one of the two disciples of Abu Hanifa,
engared in thorough discussions with Imam Shafi'i
which lessened,to a great extent, the differences of
opinion, JTmam Shafi'i has been reported to say "lhe
information which 1 leornt by heart from Muhammad b,

Hassan would suffice to load a Cnmel"(1oo) Infact
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the similarity between Muhammad al-Shaybani and his
master, Abu HaniTaywas more to the set principles of
the Schoal than followership. His relationship with
Abu Hanafa was coined, 'Tarafain' (two ends).(101)
t1is views on the Maliki thought were softened when
he visited Medina dnd learnt at the School of Malik

ba 'nlnas.

Lalth b, Satd (4 175), the great Jurist of Egypt was
one of those who opposed the precept of Istislah or

Masalih-nl-Mussalah. He sent Malik a comprehensive

message obhJjecting the attachment of the latter to

the Amal-phle-nl-Medina or the practice of the people

of Medina,

5. Ahmad_b. Hambal (d, 241 H)Y + The forth of

the great four Imams that were most popular to the
Muslim Community. ;Ue was a grealt man Qf Iadith and
was blessed with a very strong memory. Ve maintained
strict reverance for the tradltions and accepted the
dalf (weak) traditions. He used to say; "Anyone who
rejects any of the traditions of the Prophet brings
himself at the verge of death."(102) He also had
great respect for the sayings of the Companions and

was against the free use of opinion, Tt was only
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when he could not find/ texturalauthority that he
resorted to Qiyas - but which he limited to special
situations and matters under'the rule of necessity.(103)
Tn the availability of the 'Nass' (textual authority
from the Qur'an or Sunnah) the Imam would reject the
sayings of the Companions. There are arguments that
the Imam accepted the precept of Maslahah and also

that he permitted it's use in the Sjvasat-al-Shariyysh

governance of the ﬂhariahﬁ.(1ou) He also fell out
with the Muttazilites by his rejection of their

heritical dogma, that the OQur!an was‘crented1(1og)

Unfortunately unlike hiz nredecessors the Imam
did not leave behind any work on Jjurisprudence, !is

'Musnad! is 1imited to a compilation of traditions,(106)

6, Other Jy,rists of the Period:- TNesides

the four Tmams of the ﬁEﬂﬂl class, many other

eminent Jurists thrived about this time. In Syria
there was Auzat'i (d, 157 1), Sufyan al-Twawri (d.161 H)
taught in Kufah, Bassrah had Hammed 7aid {(d. 179 H).
Apart from these names there were others such as

D'aud b, A1 (d. 270 1), the founder of the Zahiri

School, Of the Shiah persuasion Jatafar al Sadiq



(d. 148 H) and Zaid b, A11 (d. 122 H) were all eminent
scholers who hnd a bearing on the development cof

Islamie Jurisprudence,

1.3.5. Tanlid (Tmmitation):

Taglid, in the tactinicnl sense, inplies the
reliance on the decisions of others. 'The persons
'followed' were mainly th- four Sunni Tmams i.e,
(Abu I'anifa, Malik, “hafiti snd rhmad b, Hambal),
Sufyan al-Thewri, Anza'i, abu Yusuf and “uharm=d al-
Shaybani and Thn - al -~ Qazim of the Maliki School.
'This is the information with ue®as written hy Thn

Jarir al-Tabari in his 'TRhtilaf = a)l = Fugaha written

in the third century after Hijrah, There is also a
statement of Ibn Hazm, the Zahiri Jjurisis to the some
¢ (107)

effec

Rigid taglid can be said tc have started about
the enrly part of the fourth century after Hijrah for
the orcassien demanded the reproduction and respect
for the works of the eminent 'legends! that did so
much for the Muslim Werld, 7o deviate from the

ectzblished practice wonld have menant innovation

<
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for at this time there was mot much for which the
fore-runners had not n settled principle of law,

The people of Irag,from the time of the companions,
were always ready to discuss hypothetical cases and
marvel instances, Jurists considered their
predecessors as more learned and closer te the spirit
of the Companions and their succesgors. The
successors of the succecsors (Tabitu-t-Tabin) were
more qualified for the inaulging in Tjtihad than +the
later people. Moreover the holy Prephet (S,4,.Vs) had
ganctioned the chedience and copying of the Companions,
their Successors (Tuhikn) and the Successors to the

cuccessors (Tabity-t-Tabiin). The jurists then felt

safer to '"follow! than indulge in inmmev~ation, Works
and commentarjes were prepared and reand by later

Scholars.(ﬁnﬂ)

They continued working on the statements
of their leadinpg Tmams and Jurists, deducing and
interpreting situations in the light of their elders,
similar to how their elders dealt with legal questions,
During this perilod,especially from the Seventh

Century to the thirteenth Century A. H, rigid

imitation ruled the day.
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The refusal by scholars of the Medieval period
to utilise the weapon of Ijtihad to propell themselves
away from the strict {mmitation is-called the
1closing of the door or gate of Tjtihad.' i.e. the
non use of JJjtihad. The further spread of the Muslim
expire to other parts of Asia and to Furopean land

also exposed the stagnation.

The Myslim povernments needed uniformity to
balance the community. For the realization of this
policy, states adopted particular teachings fron the
schools and limited the Judicial practice to such
schools. The Patimids, from the days of Salabuddin
Ayyubi,patronised the Shafi'i School and the Hanafl
achool was adopted in the Turkish territories in
vest Asia rmd India, The Maliki thought was relied
uponi in Spain. Conversely this brought about
jealousy among adherentsof different schools.(1ug)

Tn the words of Abu Zahra; "It made the law to gain
further vigour and vitality and it's just criticsm
made the legal system more elegant.“(110) Some
represent that the alm of the Jurists was to make the
law certain, simple accessible arranged, harmonious

and definite, TIn whatever case, the law or its
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advancement stood at a standstill and new areas and

questions were not approached with the advantageous

machine of Jjtihad.

1¢3.0. The Nevival of Tjtihad:

not withdtanding the general Taglid that
followed the fourth century A, H, there were cuite
a number of individual movements aimed at freeing
themselves from the web of imitation snd setting
alternate use of their intellect te answer th- ever
risings problems and situations of the day. Chazzali
(d. 199 #H), Tbn Taymiyya (d. 716 AH) and his pupil
Ibn Qayyim al Jauzi were prominent among this class,
on the issue of Mpslaha Ghazzall has made his

opinion very clear;

"e have restricted use of it (maslaha)
to implementation of the purposes of the
law determined by the Nurtan, Sunnah

and ma,'! Every Maslahah that does not
consist of imnlemernting the understceod
intent of the Qurtan, Sunnah and Ijma',
is foreign and inaporopriate to the
operations of the Law. It is therefore
void and rejected, and who ever has
recourse to it is arropgating the pcwer
of legislation Just as who ever uses
istihsan is legislating, Every valid
Maslahah is based on implescnting the
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intent of the law, which must be
coternined by the curtan, Sunnah,
anel ma' and must Mot Tall outside
the scope of these sources,"{111)

Thn Nayyim has adopted the view that imnortance
wust ba atinched to change in Fatwa {(legal virdilets),
This 1s based on his teachers experience with a
groun of Tartar 8 who were taking alcohol and Ibn
mayaiyvs said:s "One of my Companicns wsnted to
reprimand them but I prevented him £ ronm doing so and
said: ‘'Cod bhas pronibited strong drinks as they divert
neonle fram God and prayer, but strong drinks here
aivertc these peopl- Zrom muvhar, capture of children

and nlunder; so leave them alone.“(112)

It is obvions that this decision of Tbn Taymiyya
was based on the Maxim:; 'the smaller of twe harms is
chOﬁan.{113) Tt is important fc note that the change
in virdict can only atiect the individual virdicts of
Jurists and never the subject of an established text

from the Jurlan or Junaah, Tor Allah (SWa) says:

"and thou wilt never find a change in the way of
Allah...."(11h) A11ah (SWA) also says "The Law of
AM1lah iz not avhject to chnnge."{115) Ibn Nayvim
used vnslang, not in the free sense contemplated by
the followers of Malik,but as a Hajat (nced) of the
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community, Tbn Tavwmivyz in also noted for his gtonce
o the teipple Talng (Piverce}, Fe held 1t to be

counted as one, covtrary to the virdict of Umar who

16)

counted it 1itera11y.(1 Put Itn Paymiyya was

advocating n return to the stotus -~ ouo duning the;;

1ifetl‘ﬁ’.¢) uf the h(}lly ‘[H‘U{Jhli't is.r'\q‘t'?.). UmaT {n..;’\.)_“:
was working for public good (Mapslahah) or discipline
of . those husbenda whe had ndopted the practice of the

Lrippla Talag in cemiravention of the eztablishad .-

. .
ey
PRI

Surmna method (i.e, one pronouncenent), | _ -Jnﬂ

Not wiihsisnding change in Fatwa, the purporﬁ#&;-
change can only attain the status of 'law' if it g’
adopted as such by Ijmn'.(117)

cpe o

© " ,Besldes the above mentioned scholars there .
| ﬁéfe qaith a number of 'Modernists' that appeared,gii_
For examde Mutianmad b. Abd-al ¥Wahhab {d4.1206),

Sheikh Usman b, Fodio of the Western Sudan, Muhammed
thamad al-Mahdl of Sudan and Mibhnamoad Alduhu of .
Fgypt distinpguished themselves for their independent

- approaches to Jjurisprudence.

1¢3.7. Contemp orary Tronda:

T™is period marks the decline of Myslim political
powser el the boosting of Furopean expansion and |

. .
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mental indoctrination, The M;yslim peoples followed
alien laws during the colonisation period and carried
them forward even after attaining independence. The
great Ottoman civilization that had flourished for
centuries was broken by the Gulhane Charter of 1839
and the Vuslim uprising in India was extinguished by
the Britishin 1857,(118)

According to Coulson 'in the

relationships between Muslim and

Western States it was naturally the

fields of public law (Constitutional

ad Criminal Law).....which proved
naprticularly prCminE‘nt- tnessenaannasn
Fqually unsupportable to the Modernist
view was the traditional form of
Cr‘iminnl jur‘ifidictiﬂn. searEmae " ( 119)

The Ottoman empire, (or what remained of it),
was found vulnerable for Western penetration, Under
the penal code of 1858 which was a translation of
the Frénch Penal Cede, the traditional hadd or
defined punishments were all abolished except for

the death penalty for apostndy.(120)

The Tndian Penal Code based on the English

Criminal Law was clamped on the Muslim population
there and this was extended te Sudan and Nerthern

Nigerin,(121)  A1geria was forced to accept the
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French Criminal Law and Dutch Criminal Law carried

the day in Muslim Indonesia,

The significant developments In the era were
the tobliterating' of the appliceation of Tslamic Law
and its substitution with laws repugnant to the
Muslim mode of law, Laws were made to keep down the
development and even the practice of the Sheriah,
This wielded n tremendous blow to intelectual
advancement, Tslam-wise, The atmosphere of political
and social harmony that blessed. the great men of Islam
in previous ages was missing in a world that knew
civilisation limited to Western values, The expansion
and developmeﬁt 0of lnw thus grev in the wrong direction.
Sad fact 1s that in many a Muslim land, Semi-illiterates
arrogated themselves the power t¢ leglslate in the
field of Tslaemic law under the misunderstanding that
they were making proflitable use of Ijtihad.

In the field of famlly relationship there was
a sort of 'renaissance,! in the western sense of the
térm, in countrqes like Egypt, Sudan, Morrocco,
Algeria, Tunisia, Tran and Pakisten. The 'so-called

reforms! were passed (122) and people were plunged
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into ignorance of the spirit of the law, The reforms
were carricd out under the !fever' of modernism or
the undue craving for *dynamism' in the Shariah in
total disregard and overlook of the fundamentale of

the faith.

The present day scholar in the Sharish finds
himself entangled in o web of alien dogmas painted in
Sharigh colours, FEven the syllabi in the Western
inspired places of learning do not provide the inquirer
with the details of the pure characteristics of the
Shariah., He finds laws which appear to be Jslamic but
are really parrsllel to the Qur'an and Sunngh, A
thorough study and reversion to the true image of the
Shariah is mandatory, Coulson was very right when he
said: "the Myslim Jorist of today cannot afford to be
a bad historian."(123)
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subject to the permlssion of the Court

(Article 32 of the Tunisian Code)., In Iraq,
Marriage can only be contracted after the age
of 18. There is a similar 1aw in Morrocco.
(See nNadri, op. cit, pn.h18=L20),

123. Coulson,op.cit, n.7.
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Chapter 2.

CRIMT _AND PUNTSHMINT

Throughout human history, enforcement of state
 1aws on defaulters has been a subject of protection,
AS to whether thesa laws were or are based on

" fairness and justice is more a subjective issue than.
an objective one., lLaw and punistment has from the
earliest times been regorded as of fundamental
importance o which there exists a genéral concencus
amongst the peoples. of this world. Tt is interesting
to observe that even the loweﬁ animals have an |
inclination to some sort of organisation-—the bee
and the ant zare good representations of this fact,
Modern psycholoplsts have even gone to the extent of
claiming thatwone can even detect something suspiciocusly
like guilt in the general pattern of behaviour of a
.dog which has done gsomething it shouldn'{:(1) The
sense of gullt is therefore ever present in humans and

there is no support for the notion that man wes ever

free from law.

2.7 Crime and Punishment Imder Earlier Seriptures:-

Modern archeclogical discoverles tend to establish

the fact that along the apges there did actually exist,
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nations and cities which were very well organised

and civilised.(z) This supports the vast Qur'anic

and Biblical attestations to the numerous settlements
that existed in time. The Glorious Qur'an explains
how prophets were sent to the people in order that
they follow the T.aws of God alone, Some prophets
were made Messengers and were accompanied by Books

or Scriptures which contained guidance for the people.
In one of its verses the Holy Qur'agn summarises the

point as follows;

"(0 Muhammad) truely We have sent
Revelation to you Just as We sent
to Noah and other Prophets after
him. We also sent Revelation to
Abreham, and Isma'll and Isaac

and Jacob, and the descendants of
Jacob, and Jecus and Jpob and Jonah
and Aaron and Solomon, and We gave
the Psalms to Davigd. We also sent
Revelation to those Messengers whom
We have already mentioned to you
and to those Messengers whom Ve
have not mentioned to you; and Ye
spoke directly to Moses as in
Conversation,.(3)

-

The Holy Qur'an also states: "Verily this was contained
in the earlier scriptures; the scriptures of Abraham
and Moses,(!) The only available similarities or
comparisons to those bocks today besides the "Qur'an

are contained in the old and New Testaments of the
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(5)

Bible. These books do contain references to
crimes and their punishments, Some examples are

provided below:-

2.1.1. The Ten Commondments (The General Law)s-

It is stated in the Pook ol Exodus that;-

"And God spoke all these words; "T am
the Lord your God who brought you out
of Fgypt, out of the land of slavery

Ye shall have no other Gods beside me

Ye shall not mnke for yourself an idol....
Ye shall nct Misuse the name of the lord..
Ye shall remember the Sabath dav....
Honour your father and your mother

Ye shall not Murder

Ye shall not commit adultery

Ye shall not steal

Ye shall not give false testimony...

Ye shall not covet your neighbours house
Ye shall not covet your neighbours wife
or his man servant or maidservant, Ox,
donkey or anything that belongs to

your neighbour,(6)

2e142e Wine NDrinking:-

fhis con be seen in this verse;

"Weu and your Sons are not to drink
wine or other fermented drink whenever
you go into the tent of Meeting, or
you will die, This is a lasting
ordinance for lhe gencratlons to come,
You must distinguish betweern the holy
and the common, between the unclean
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and the clesn, and you must teach
the Taraelites all the decrees the(7)
Lord has given them through Moses,

Another verse prohibits wine drinking;

"The Lord sald to Meses, "Speak to

the Israelites and say to thems "“If

a man or woman wants to make a

special vow . 0f separation to

the Lord as a Mazirite, he must abstain
from wine and other fermenled drink,

He must not drink grape Juice or eat
grapes or raisins,(8) -

Besides general moral injunctions, the Law glven to

Moses (A.S.) provided for retaliation for personal

injuries,

2.1.3., Retaliatory Punishments For Personal Tnijuriess

Tt is provided thaot:-

"Any one who strikes a man and kills
him shall surely be put to death...(%)

sersany one who Kidnaps another and
either sells him or st111 has him when
he is caught must be put to death..,..(10)

If Men who are fighting hit a pregnant
wompan and she gives bhirth prematurely
but there is no serious injury you are
to take 11fe for life, eye for eye tooth
for tooth hand for hand, foot for foot,
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foot for foot, burn for burn, wound
for wound, bruise for bruise.{(1')

-

Else where it Is provided that;
«vesThe rest of the people will hear
of this and be afraid, and never again
will such an evil thing be done among
you, Show no pity; life for life, eye
for eve, tooth Tor tooth hand for hand,
foot for foot,(12)
This form of retaliation has heen reflected by the
Holy nquran with a slight addition. The relevant

provision is as follows;
We had presceribed for them {Jjews) in it
(Torah); life for life, eye for cyve,
nose for nose, ear for ear, tooth for
tooth and for all wounds, equal
retaliption," However whose forgoes
retalliation as charity, it shall be
explation for him.,...(12) (a) :
The improvement in the Holy Qur'an stresses on pardon
end mercy in exercising the ripht of retaliation for
injury. 7This is a direct contrast with the provision
of the Taurat which insists that pity should not be
shown, probably a8 a deterrent to further acts of
violence. Here it will be pertinent to note that the
law given to the jews was that which best suited their

life style and these were a people wandering in the




lands after their escape from Egypt. The rough

and coarse life of the harsh d eserts might have
influenced the nature of their laws., There is a
contrast between the Mosaic law and the law of the
christians as regards retaliation., In the Book of
Mathew, it is stated that, "You have heard what it
was said. FEye for eye and tooth for tooth, But I
tell you do not resist an evil person. I{ someone
strikes you on the right cheek, turn to him the other
also....'(13) It is also provided in the Book of Luke;
"Tf someone strikes you on one check turn to him the
other also, If comeone takes your cloak do not stop
him from taking your tunic,....if anyone takes what

belongs to you do not demand it back...."(13)

The christians built their faith on 'Love!,
loving the neighbour!' and ‘'praying for the offender
and adversary.' Such a fa ith could not, then, sunsvort
the doctrine of retalistion, The Holy Ourtan seeks to
strike a balance in society by perfecting the previous
laws, filling in the gaps, and producing an ideal
setiing for day-to-day 1life. The Holy Qur!an provides
that., "Thus We have made you s Community of the
'Golden Menn' so that vou may'be witnesses in regard

to Mankind and the Messenger may be g witness in



78

(15)

regard to you,

A contemporary scholar hag observed that "the
our'gn bzlances between the two extremes in law of

; »?(16)
the Taurat and that of the Injil.

2.10&- Ld'}lf@rv and F‘Ornjcation:-

This is another long stending evil which has
been frowned at by both the Ourtan and the earlier
Scriptures., Infact the Mosgic 1law provides punishments

for such offences which are réproduced hereunder;

"If » man is found sleeping with
another pan's wife, both the Man

who slept with her and the woman
must die. You must purge the evil
from Isreal. "If a man happens to
meet in a town a virgin pledsed to
be merried and he sleeps i
with her you shall take both of them
to the gate of that town and stone
them to death-the girl because she
was in a town and did not scream fer
help, and the man because he violated
another man's wife., You must purge
the evil from among you,

But if out in the country a Man happens
to meet a girl pledged to be married
and rapes her, only the man who has
d()tle tnis Shall diegtcno('l?)
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. .
' . A8 regsrds fornication which COVQrs;harried, or rather;

un-betrothed girls, the punishment seems to be the same

i.e. stoning to death, S

"Tf however the charge 1s true and

no pronf of the girls virginity can
be found, she shall be brought to the
door of her fathers house and there
the men of her town shall stone her
to death,"(18)

The Qurisn departs frow these rules by it's Introducing
the punishment of Llogging for the unmarried ard exile
for a year and the Holy Prophet (L.A.¥.3.) ordered the

stoning of married persons who commit the act.(19)

To sum up the position it appears thal the Jews
were commanded to enforce punishments for various
crimes agailnst the person as inretalisntion for 1ife
and other parts of the body. No alternative existed,
This Implles that the jews were not permitted to accent
compensatlon in remiltance of the right or retaliation
or the absolute forgliving and pardoning of an injury
er murder. Thn Abbas (R.A.) 1s peported to have said
"The children of Isracl were given the law of
retaliation but they did not have (the law of)

compensation.” Thelr law also instituted punlshmeols
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for Adultery and Fornication but were regarded as
the same, Repe was nlso nunishable by death, Wine
drinking was made a crime in some situations contrary

to the absolute bar by the holy qQurt'an,

2.2 The Sariety Apnd Obedience to Authority:-

Tt is n fundamental duty on every member of
Society to enjoin gnod and forbid evil. The Qur'anic
and traditional sulfhoritses are insistert on this norm
for the establishment of a decent communitv, safe from
mischief makers snd wrongdoers. The nresent day
Community hz3 bLeen given scores of ingtances that
remind us of the carlier peopl- and their wanton
transgression of the laws of Allah sand their destruction
for that trenegrecsion, 2ad for this reszoen the nur'nn;

is emphatic that "Noes man sunpozc that he will be

left free?" (without direction,)?’

Tt necessarily follows that man must, in order to
achieve a sound community, be guided by rules of
rights and oblipations, The main aim of the 3haritgh
is to create =an stmosphere conducive for safe living
and interraction., An atmosphere where man can build

and develop his relationship with the Supreme Being,



Man must Stri“e to eradicate evil and purify Society
for Worship and following the guidance given to him

by God. In the light of this, the Jurists have

- found agreement in siating that the Shariagh seeks to
protect five basic rights; these are; (1) Iman (faith)
(2) Nafs (life} (3) Mal (property) (L) Nasl (family)
(5) Aql (reason)(22) ¢ 4 second galance one may
notide that faith has been protected by the laws of
(Riddash (apostacy and blasphemy)}, life by making

Murder and Manslaughter punishabie, property by
punhishing theft and highway robbery, the family by
prohibiting adultery and fornication, Reason and
Intellect by forbidding intoxicants. There are many
auxilliary laws which fall Inbetween these msJor
offences that serk to purify the society for example
gambling, divination, usury, miscellaneocus illegal
market practices which are based on fraud and deception,

etec,

The most prominent verse of the Quran as regards

this issue states as follows;
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tYe are the best Community raised

up for Mankind; for ye enjoin good
snd forbid evil znd ye belleve in
Allah, And 1if the people of the
Rook had (really) believed it would
have been far better for them.
Aamongst them were believers but
most of them wore evildoers.(23)

The people of the book have been made examples and
what made them evil deers was their refusal to purge
thelr soclety of evil. The Qur'!'an bears testimony to

this by saying;

"Those cof the children of Isreal who
disbelived were cursed by the tongues
of David and Jesus, the son of Mary,
That was because they discboyed and
were given to transgression, They did
not try teo restrain. one another from
the inequity which they committed.
Evil indeed was that which they used
to do."{2L)

It 1s =lso sald of the Jews; "We delivered those who
had admonished them, and we afflicted the transgressors

with a grevious chastisement bhecause they were

rebell loys, "(25)

These provisions amongst a host of other sacred texts
point to the indispensability of correcting wrongs in

society,
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The Rasul (SAW) has been reported to have said

on the authority of Huznifah (R.,A.): "By Him in whose
hénds is my life, you will continue to enjoin good and
forbid evil, or else Allah will certainly afflict you

with torment from Him......26

It is also reported on the authority of Nu'man
bin Basheer (R.A,) that the Holy Prophet (S.A.W.)

rald:

"he case of those who observe the

limits sot by Allah and these who
are careless about them is like
pasgengers on a ship who cast lots
to ‘determine who sheuld occupy the
upper deck and who should be on the
lower deck and disposed of themselves
accordingly. Those who were on the
lower deck passed through those of
the upper deck whencver they had to
fetch water. So they saild to the
occupants of the upper deck: If we
were to bore a hole through our
part, we would not then have to
trouble you, Nuw, il the occupmnts
of the upper deck were to leave the
others to carry out their design
they would all perish together: dut
if they were to stop them f{rom
carrying it out they would all be
saved."{27)

Abu gaid al Khudri also reporis that the Apostle (Saw)
sald "He who from amonp you observes something evil

should reverse it wlth his hand; if he is unable to



do so he should condemn it with his tongue; if he
is unable to do that he should at least resent it
with his heart, Beyond this there -is no grain of
faitn,(28)

The main point in the authorities quoted above
is that the Community must establish a means for
preventing the perpetration of crime, It is obvious
that _ especially for offences of public nature, the
state or hukumah must make it its business to eradicate
crime from soclety by implementing the various laws of
the Sharigh. It is also obvious that members of the
Society must adopt themselves to the laws of the
Shariah, The state has been charged with political
and Military might which 1s a necescary condition for
enforcing laws and preventing mischief in the land.
As for state power the0urfgn says;
*,..eeothose who, if We establish them
in the land, establish regular
prayer and give the poor due, enjoin
the right and forbid the evil,"(29)
In the verse, the ideal nature of the obligations of
the Tslamic state has been stated. Tt is stated

further in the Qur'an that;
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"Werily We sent our Messengers with
clear evidences and We sent down

to' them Books, and the balance so
that they may uphold Justice for
the people: and We sent down Iron

in which is great power and benefits
for Mankind....(30)

Commenting on this verse, Shaikh Muyhammad Makhluf
points out that the term al-Mizan translated as
'balance' means the equitable laws of goodness
commanded by Allah, Hadid translated as 'Iron!
signifies great strength i,e., Political and Military
might, (3

The Holy Prophet (SAW) has illustrated the way
for enforcing the lawe after a man has confessed the
sin of fornication. 'The Rasul ordered for a cane
and a broken cane was brought to him, He said;
(something) *bigger than this", A cane of which its
twigs has not been broken off was then brought to him,
he said; 'not this.' Another cane used for riding
which had become soft was brought to him and he ordered
for the canning and executed it, He then d eclared.

"Oh people ¢ It has dawned on you that you should keep
away from the limits of Allah. He who commits anyone

of these offences should keep hidden under Allah's
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shelter. He who reveals to us his fault we would
enforce (the punishment in) the Book of Allah on

2.2.1, The Theory of Punishment;:-

Tn Islam, the rights of the public are always
placed sbove those of the individual., It is a generally
accepted precept that the law will step in to prevent
the individual from enforcing hiis right at the expense
of the public, This is derived from the provision in
the Holy nurtan which states "And do not give the
feeble = minded people that property which Allah has
made the means of ydur maintenance: you should, however,
provide them with food and clothing and speask kind words
to them,"(23)

Abul-a'la Maudud} Commenting on the verse above

said: "It teaches the Myslim Community that
in no case should wealth, which is
so important for the maintenance of
life, be entrusted to such people as
are feable minded and incapable of
using or managing it properly, for they
might, by its wrong use, spoil iis
cultural and economic system and in the
long run itk moral system as well., Tt
is true that the rights of private
ownership must be honoured but al the
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sume time they are not to be so )
unlimited as to allow one to use

them in any way one likes and

create social chaos,"(34)

The aim of the Shariah is to produce a society free
from social, moral, political and economic laxity. A
Community which does not tolerate misuse of private
legal rights can not certainly accept gbuse of public
rights,

The general theory of punishment is based upon
the Ouranic verse:

"Do not spread chaos on the earth
after it hoas been set in ord@r..."(3g)

It is understood from this command that the order
of the community serves as a protection for the
individual from comuitiing crime, 7Tt follows, then,
that a prespective wrongdoer vionld have very littie, if
any at all, encouragement to practicalise his intentions,
As a result he would have no =xeuse to put forward for
an offence committed, not out of error, misteke or
compulsicn, buet cut of puBesvanton tranagroesjqn.(36)

For example:
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(a) The punishment of ston‘'ing to death
for Zina (adultery) would not be given
unless the culprit is a'Muhsan’ (one who
s married or has once consumated a
valid marringe. It shows that the guilty
person was quite protected by the fortress
of marriage, or able to seek the
protection of marriage but still wandered
into the prohibited zones. Punishment

becomesobligatory on such a person,

(b) The person who steals to satisfy his

hunger would be excused from the hadd

punishment of cutting off the hands.
However if he steals for maliscious or
mischievous purposes then the punishment

must be executed.

For the purposes of this question, the above

examples tend to impress that whal the law seeks to
punish essentially is that guilty, transgressing,
mischievous soul that secks to spread chaos and
insecurity in the society, Such hooligans have been

promised a lasting punishment. The Holy Qur'an says:
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"Hearken! Surely the wrongdoers are
doomed to everlasting torment.t(37)

Another similar verse states:

"Then ye would come to know who would
suffer a debasing punishment (in the
world) and an everlasting punishment (38)
is in store for him (in the hereafter)

The notion of punishwent is to act gs a deterrent,
to nrevent further inclinations towards that erime,
and to cleanse society of uncivilised behaviour, The
crux of the matter lies in the fear teo be struck in the
minds of all those who Intend to perpetrate similar
offences, This is put by the Holy Qur'an in the

following verse;

"The Woman and Man puilty of fornication,
flog each one of them with g hundred

stripes and let not any pity for them
resfrain you in a matter prescribed by
Allah, if you believe in Allah and the
Last Day, asnd let some of the believers
witness the punishment inflicted on
them, (39)

In another verse it is stated on the punishment
for theft that; ",.....it is a recompense for what they

have earned, and an exemplary

punishment from Allah,"{40)



- ynder the Islamic Law punishment can be sald to

entail three objectives:-

-

(a) to punish the offender for his crime

againat soclety;

(b)Y to prevent him fromrvepeating the cifence;

and

(c) to serve as a delerrent for others,

S 2.2.2. Criminal Liabhilitys-

o The application of punishments would he suspenﬁ;d
upon the fulfillment of the ingredients of esch digtinct
offence, But on g general note, lqubat {punishments)
would be inflicted én persgons who are possessed of W

legal responsibility or capacity.

The 1aw would not punish one who suffers from

deficiency in his legal capacity or ahliyvah.

There are various instances that render an
'ordinarily punishabje act unpunishabje and the scholars
_have gone throupgh great effort in identifying the |
" mitigating elements of Crimes. The Jurists are guided
- by the following authorities froﬁ the Qurtang
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{a) "A1lah does not hurden any soul with
a responsibility heavier Lhan it can
bear. Every one would enjoy tne fruit
of the good that one has earned and
gshall sufTer for the evil that one
has committed."(L1)

(b) "that ne soul shall bear the welght of
sndther and Man nas nought dave that
which he performs,*(42)

(c}) "snd We do not npuriash séVe asfter sending
a Messenger (warner)}m(L3) '

In the Traditicns we find the following, traditiong

Tt has been reported from AL (R.AL)
and Aishah {(R.A.) that the Messenger
of Allnh gaid; "The three pre excused;
the sleeper until he awakes, the child
until he meturas s=nd the insane until
he recovers,"{llt)

L

It appears that a general requirement for
enforcement, of punishment 1s the presence of soung

sense (al-Agl). The Criminel must have,at the time

of performing the act, been possessed, fully, of his

mental fitness which would be necessary for ”

'dbmﬁfehending the nature of his act and forming the
[

requisite intent (idral) to justify punishaont.

Tdrak has been explained by Bahnasi in tha

following terms;
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"Mhere must bo a positive intent:
performance of the act alone is not
sufficient. Ye must have intended
to achieve what happened and did
nchievr it or missed it or nerlecled
or ommitted to do the act,"(L5)

According to “akiyyuddin al Sha'ban;

'the nower of discretion can only be
feund vhere there is cound sense.
This is so because it is the link
between comprehercion and intention
(Tdrek) and witheut it comprehension
cannot hold......."{46)

Insanity is elso a recogniscd mitigator for the same

reasons i,e, that the person lacking in sanity cannot

possitly tressent end thuc form the bace intention,

For the same rcasons the child and the slecper or
one who looses consclousness cannot be held responsible

for crimes.

pl-Sha'ban exnlains thr po=itisn thus;

"Majority'is known by speech and actions
and when a person attains the g tage of
wet dreoms and his gpeech and actions
signify wisdem amongst the pecople he

is refiarded a3 a sensible adult, And
because of this an insane cannot be
responsible nor can a child before
majority end the position is the same
whethor he is a "Mummayyiz®" or not;
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all theuse have not satisfied the
cenditigre of Taklif (full mental

and phyzical responsibility). Nor

does the sleeper bear responsibility
while sleeping no» one who forpgets

while in that stace nor one whg

faints during thal state ci i
"unconscisusness, nor the intoxicated" 7

Analysing the gquotation it 18 clear that the following
are considered urder the Chari'ash to be nagativing

elements:

Insanity | Minority | Sleep,
forgetfulness , Imconsciousness caused
by fainting or intoxication., Ve shall fo on to

study them.

(a) The Ipsane nnd tho Minors

Their capecity inc s fected only as regards crimes
against Allebh and 0lsns or retalistion, Bul as for as
nrivate riphts 2z ve concerned, the law does nct recognise
the deficiency. For example Iin the payment of Zakat,
(Compulsory poor due), Miners and Insane persans are
not exempt. Maintenance of the wife and familv must be
paid Ly 511, S50 also must &l1] faults or wrones and
injuries falling under Compensation cr Nyvah., The

Compensation would be paid thrugh their respective
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guardians at laW.(h7) The Jurists who maintain this

position are in the majority. The Minority which '

consistgof Tmam Muhammed al-Shaybani and Zafar argue

that the Zakat al fitr (due marking the feast) is an

act of 'Ibadah’ and thus a right of Allah and should

not be placed on the Minor and insane person.(hg)

(b)

(1)

(1i)

Various Forms of UnconSciousness;

Sleep : All statements and actions made during
sleep are regarded null and void.E.g.apostacy,
admissions and divorce. But if the sleeper
happens to destroy another's property he would

be liable to pay damages in the same way the minor

(50)

and the insane would.

Mistake, forgetfulness:- The offender would be

afforded the benefit of doubt in reducing the
impact of the 1liability.

Abdur Rahim submits that;

"Tf an act which under ordinary
circumstances would amount to an
offence be done under a mistake,
the person doing it will be given
the benefit of the doubt; so that
sentences of the nature of Hadd
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and retaliation would not be
inflicted on him. But as to his
liabjility for any injury or loss
caused to anothers rights, that is,
for the violation of individuals
rights, mistake would not be regarded
as a good excuse in Law, But it is

a good ground for modifying such
obligations as have a semblance of
benevolence, for instance, payment of
compensation,(51)

Intoxication:~ The Jjurists draw a distinction

between the methods of deriving intoxication,
They classify intoxicatio&??ginxication caused
by forbidden means and intoxication caused by
means, not forbidden. i.e. voluntary and
¥nvoluntary intoxication. ILegal capacity of

a man would not be affected by voluntary
intoxication, However where the intoxication
is caused by something not forbidden legal
capacity would then be affected in the same
way as unconxiousness caused by fits or lunacy,
In effect it means all disposition and actions
affecting public matters would have no effect

at law but he would be liable for the rights

of individuals he infringes upon,
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Voluntary intoxication in the words of AbdurRshim

would moke the offender "1igble for any crimes

and wrongs he might commit such as

Murder, defamation, theft, whoredom,
deatruction or loss to others property

and the 1ike, The reason is that mants
legal capaclty is regarded as complete

on his attaining majority and if a
temporary suspension of his Judgement

and understanding due to an overpowering
eccession of pleasurable excitment is
brought. =hout by g wilful transgresgion,{q?
the law will not take notice of it...." *- )

(¢) Duress and Compulsion:-

When someone ie couwpelled by force,necessity or
by thrents the guestion arises; could he be a free
agent in the understoiding of the law? The geteral
view of the Jurists 15 that the resultant act would

not be punished on the authority of the following verse;

"Aut 1f one is forced by helplessuess
without 1Intention of disobedience or

trancgressing; Your Lord is forgiving
and Mercifuln(52) '

Although the Jurists differ as to what would amount
to coercicn or duress, they are,non the less,agreed
that a perzon who conmits an offence under a compulsioﬁ
would not be punished. As regards the question of

compulsion to commit Zina +the Holy Quran declares that;
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*and do not force your slave girls
into prostitution for your own
worldly gains when they themselves
want to keep chaste; and if anyone
forces them into it, after such =
Compulsion Allah will be forglving
and Merciful to them."(54)

This was expounded further by the holy Prophet (SAW)
when a man persuerd a lady on her way to the prayers,
overpowered her and rsped her. She raised an alarm
and the man was caught in the act, The woman (victim)

was let free whille the Man {(aggressocr) was stoned to

death.(SE)

ymar (R,A.) also had a man. flogged for raping a
girl but the girl was not punished.(Se) Where the
person compelleﬁ is a mgie, Abu Yusuf and Myhammad
apply the same law that applies to females, But the
majority view of the Scholars is that the male cannot
be said to be "Compelled" if his genital was errect
during the act as the mere fact of errection would
raise a presumption of willingness on his part., Abu
Hanifah, Malik, al-ghafi*i, ahmad and the Taydiyyah
Shish are all said to be of this view.(56) ()

Imam Abu Hanafa provides a condition in that

if the Compulsion is by the government or authority

¥
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the man cannot be punished because when the government
itself compels a man to commit a wrong 1t haes no right
to punish him., But if romeone else compels him then
he will be punished because sexual desire cannot be
aroused by coercion., Imam Zafar also opines that the
man would be punished for sexual arousgl cannot be

forced,

0f the three opinions Mandudi inclines to the

first one and he submits a hypothesis;

nIf a tyrant imprisens a simple
God-fearing man and puts a beautiful
young woman stripped naked in the
-8ame cell and does not want to
release him until he commits 7Zina

- and the tyrant brings four witnesses
to prove 1t in the Court, it will not
be justice to ... .... flog them with
gtripes in utter disregard to the
circumgtances, This 1is because there
is a probability that circumstances
may be created whereby sexual desire
may overpower s man even though he
may not be a willing partner."(57)

The argument of the Jurists seems to revolve around
the nature of coercion or duress, For this reason

most of the Jurists classify duress into twos-

(1) Maljiyun:- where there is a means of
avoidance of the act for example mere

imprisonment or heating,
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(2) Gairi Maljivun;- where there is no

reasonaby e means of avoidance for example

threats to 1ife or 1imb.

The Shafirtis however do not differentiate
betwern the two. They consider them both

to render the freedom of cheice and consont
Void.{sa)

A5 for Compulsion to abandon the faith (Riddah)
there is n concensus of opinjon among all the four
schools, 'The concensus also includes the Zaydiyyah
and the Zshiri 5.(59) mhis is based on the Quranic
provision;

"Anyone who after accepting faith in
A11ah, ulters unbelicf, except under

Compulsion, his heart remaining firmia
faith,....."(A0) '

And the holy Prophet (S.A.W_) also saids

"My community has heen excused for the
(acts committed under) Mistake
forgetfulness and duress,"(61)
With this background of subtle precepts
surrounding the notion of crime under Islam, it may,

at this stage, be material to advance the precepts

sorrounding the definition and Nature of Cyime,
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2.3, Definition of 'Crimes! Under the
Isl:mic Law.

Definitior of Crime (al-Tarimah);

According to Muhammad Abu Zahrah, the term
Jarimsh muzt be understcod in the light of other
arabic terms bearing related meanings such as 1thm
(Sin), Khatiah (error) wnd Pntsiyoh (offence) as
these relzted terms meet the technically understoeod
meanings as well e the simple literal meanings, He
goes on to say that "No one can differ to the fact
that *Jarimsh' or crime reans an act which entails
punishment angd iz blamoworthy“(eg}. T™us n crime
is what Allzh hss forbidden ant algo disobedience
to what Allah has ordered. #Allah has provided
punishment for all wrongdoers. Some hnve been fixed

in this world and some in the next world.

The terms JTthm, Matsiyah and ¥hatish all bave
something in common, This iz the doing of zn act
forbidden by the Shariah or ommitting to do ar =2ct
ordered by the Chorieh, Jarimah, then, is a peneral
term encompassing the above menticned terms signifying
an act forbidden by the Shariah or a disobedience to

an act commanded by the Shariah,
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Dr. Abdul Aziz Amir explsins the term 'Jarimsh!

to "include all wrones,"(63)
Abdul Qadir pudah is quoted as saying;

"all Jurists are settled that 'Jarimah!
is an nct which is puniahab1e,"f6h)

A svnonym, for the term Jarimah is !'Janayah!

and has heen used interchsengeably with the term

tIprimab,! according to Audah, the word !Jjanayaht;

"Is a term signifying what a person
reaps or gathers or earns unlawfully ,
being so based upon the wrong act :
alone, Tt is a general term except
where 1t refers to particular acts
which are forbidden. The term
originates from the act of reaping
frults or plucking them from a tree.

Techwically Jmmayat is a term
connoting acts forbidden by the i
Shari'ah whether such act 1s apgainst !
life, body, property or other, DBut
the term is used by the jJurisprudents
as primarily en ect against 1ife or
1imb such as murder, injury or battery."(65)

This subtle differentiation has however been i1gnoregd
by a number of s cholars including Rahuni, of the
Maliki School who d efines the term ! Jarimah' as
derived;
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"from plucking fruits with the hand

and it is (s180) used for whatever

i11 one reaps for himself by way

(of infringing) of anothers
property.,eseee..0r the person of (66)
another in form of wrong or injury.”

Some juricts however prefer to be more specific then
general in thelir definition of crimes, 7Tbn Rushd-al-

Andalusi, also of the Maliki School says that;

"Crimes are acts which warrant punishmrents
stated by the law (8hariah) ond are

four fold: oOffences against body, 1ife
and limbs which are called homicide or
injJury; then offences against sexual
organs 1.e., adultery and fornication;
offences apainst property such as
usurpation, theft or robbery; offences
against human honour i.e. defamation,"(57)

Some of the Hanafi Jurists believe in a different

grouping, For example al-Kasani, tho Hanafi Schodbmrn

has stated in his RBidayah-al-Hadithah that;

" fundamentally crime is two fold:
Crime on bensts and non-~living
things, and.crime on~human beingS."{se)

He goes on to further divide crime on beasts and non-

living things into two; viz usurpation and damage.cﬁg)

From the discussion abanve it comes to view that

the Jjurists consider a crime under Tslam to be, in

general terms, scts against the Shariash
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which aftrnct punishment, Altbough they differ
slightly as to the technicnl meaning and application
of some terms,f7) this nontheless does not affect
the fundamental understanding of the issue, The
definjtions offered by the schelaras obviocusly tends

to manifest the vast scope covered by the tern,

crime, PBut for a proper understanding of the actual
scope covered by crime and the necessary punishments
that apply to crimes, generally, the three broad groups

of Hudud, 0iszs and Ta'zir must be examinced under a

. separate hcading,

2ts  The General Scope_of Crime & Puaishment
Inder Tslamg

I tinder Tslem, Crimes aré divided into three

‘broad headings in accordance with the types of

punishments to be lmposed, These are;
(1) al-Huwdud {snecified punishments)

(2) gl-QIsas (retaliation for injurles)
(3) nal=Ta'zir (discretionary punishuments
'by the judge).
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21,1, Al-Hudud:- According to Imam al-Jaziri,
Hadd literally means a prevention or a bar which
prevents people from transgression., The Holy Our'san

has stated that

",eeses8nd thase who guard the limits
of Allah,"(71)

Tn another place the Holy Nur'an states that;

eseeeAnd whomsoever transgres=es the
limits of Allah has surely wronged
his soul....."(72)

Tmam al-Jaziri further says;

L

"The jurists have defined 1t(Hadd)

to mean punishments for transgressing
the rights of Allah Most Hiygh.
Whenever knowledge comes to a Judge
about an offender who deserves
punishment, it becomes obligatory for
the Judge to execute the punishment
and he has no discretion to pardon
the offence.,."(73)

As to the composition of Hudud offences al-Jaziri

mentions the following; al-Zina (whoredom)(7h)
al-Liwat (Homosexuality),(7®) sarigsh (Theft), oadhf

(defamation) and Sharb-nl-kKhamr (wine drinking). He

places al-Hiraba (Highway robbery) under the offence

of Sarigah 1,e, theft.(76)
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According to Séyyid Sabiq;

"{Hudui) 1s the plural of Hadd which
1T¥erally means a thing which
differentiates one thing from another,

But in technicsl terms 1t means 'to
prevent! ond the punishment of crimes

is called Hudud because 1t prevents

the offender Irom repeating the offence . '
he was punished for."(77) .

Sablqg adds that Mudud are punishments which ore fixed
and established and they differ {rou Ta'zir because the
punishment In the latter is left to the jung% _
discretlion, Similarly it differs from the Qisas as

it involves and applies to individual rights,(78) o
He further 1ists the Hydud offences as including; 7ina
(whoredom), Nadhf (defamation), Sarigah (theft) Khamar
(intoxiconts), Virabah (highway rohbery) Irtidad .
( ppostacy) end Bagy (rebellioﬁ){Tg)

Another contemﬁérary séhnlar. Audah,alco defines
Hadd offences as those offences committed against the -
rrights of Allah' (8WA). They are specified punishments
for which 1 lesser or greater punishment cannot be
- given eithrr on the instance of an individual or the
Community.(ao) He liats the offences f{alling under

Hudud as; Zing (whoredom), nadhf (defamstion),
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Sharb-al=-Khamr (wine drinking), Sarigsh (theft),

Hirabah (Hjghway robbery), Riddah (apostacy) and
(81)

Bagy (rebellion),

From the abeve discussion it is clear that under
the Sharit'ah, Murder (Qatl) is not regarded as a Hadd
offence, Tt is seen as more of a Tort than a crime

which is placed under the heading of Nisas offences,

2nh02. !!1-01835:-

al-Nisas is contrasted with al-Hudud for the reason
that it entails what is called gl-Hag-al-Adami (rights

of the individual)., This term signifies thsat the

agprieved party has the right asad option to either

retaliate or forro retnlintjon.(az) Retaliation (Eiﬂﬂi)

is a means of punishment accorded to the victim of an

injury (involving 1ife or person) to revenge the injury
either personally or throygh his gusrdian, Tbn Rushd

has said that 'Plood' (injuries to prrscn) is punished

by either nisas, (retaliation) or Diyyah (compensntion)."(BB)

The Holy Ourt'an provides for Nisss where it states

that;
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ng ye who beljeve, the ILaw of
ratributicn has been prescribed

for you; the free for the free,the slave for
the s8lave and the woman for the :
woman, But in case the injured
brother 1s willing to show mercy

to the Murderer, the blood money
should be paid in accordance with

the gencral law and the murderer

shall pay it in a genuine way,

This is an alleviation and MercYy

from your Lorde.....”(84)

It has also been reported that the Prophet (SAW) said:

mihosoevor suffers a nurder or

injury has a choice from three options:
he may retelinte, forgive or accopt
Compensation, He whod esires a fourth
(option) must be restrained acd whoever
exceeds this would have a grevious
torment (85)

Before the punishm'nt of Nlsas mny be resorted to, some

conditions must be satisfied, Theae may be compactly
reduced to thres where the offence Involves loss of L

life:-

(1) The Murderer; who must be;

(a) of legrl capacity (Mukallifan):

{b) Subject to the law (Ma'suman); and
{c) Not above the victim by Tzlam and

freedom,
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(2} Toe victimy who must be equal to the offender

or abeve him; and : T .

{3) The offence; which must he intentional nnd not

mistakenly committed.tas)

20,3, AL = Tatzir:

This punishment covers those offenceg which ave

not dealt with expressaly by the Qur'an and Sunneh i.e,

there are no fixed or prescrited punishments as to these

offences; but they must be recognised in the texts.{af)

Also,under Tatzipr would fall, »11 offences which do
not measurs up to the requsite standard of proof uvrder
the Hadd wsnd 0Qisas, Ibn Taymivysh hes suppliled s.mlee‘*'\M"“g

examples of Ta'zir offences in tha following words;

"offences which do not have o specified B

punishment or expiationy for example
whaore one Kisses a child {with pasrion}

or Kisses a 'strange' womsn or fondles
her, or consumes something —rohibited
like blcod or carcass or defames snother
with a (slander) other than Yiun
(wheredom), or one who steals that which
i3 not secured in s afe custedy or something
of little velue, or breaches s trust as

in the case of the public Treasury or an
endowment and the property of orphans and
gsimilar matters he may breach (the trust
of) as in €the case of) the apent or the
partner, or dishonest acta In trede.....
1ike the reducing of welghts and mensures,
or gives frlse evidence, or the Judge that
accepts bribes or decides by other than
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What Allﬂh hﬁs !"evealed.-.-.and

other things that are prohibited;

all these may be punished with

Tatzir or correctioN.ssesesesedin
nroportien to the number of times an
the offence is rﬁpe&ted.....--.-.h( )

Tatzir 1is supposed to be an exemplary punishment
imposed by the Judge, which curtails the perpetration
of higher or more serious crimes in the Society. In
the Mukhtasar of Khalil it is sald that;

"The Tmam (leader or Judge) may punish

an 'offence against Allah' or toffence

against the individual! by imprisonment,

sesees.removing of the turban(89) and
beatings with lashes and whips etc,(90)

The broad concepts of [jydud, Qisas and Ta'zir normally
covor the scope of crime and punishment under the
Sharitsh but some subtle points must be mentioned
asidae from these three headings which would provide a
better framework for the practical application of the
Topic,

2.5. Miscelleneous (Conditions For The "nforcément
of Punishments: =

The trend of the law during the Salaf(91) period
was to address cach distinct offence separately i.e,

the conditions attached to the punishment of Zina
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(whoredom) were not the smme as for instance the
conditions attached to the punishment of Sarigsh
(theft)., Por this reason a general category of rules
limiting or codifying the rules of punishment could

not have been practicable,

Non the less an attempt may be made to outline .
some basic precepis which would serve as relevant

maxims for the mpplication of the various punistments,

The first maxim ils termed: "La Jurimshewn la

Uagubah i1lla bi ¥ass, i,e, 1411 Crimes and punjishments

must have a basis in the Sacred Law." 7Tt is for this
reason that the Shariah iInsists that 211 Hudud :nd |
Qlaas offences must have é basis in the zacred textis
ad a8 a result all pets which do not come under the
"textst would not be punishabye by either Hudud or
Qisas, This, in essence,means that for each punishme;t

under Hudud or Qisas offences 1o be enforced, there

must be a correspanding sacraed te%tual agﬁhdr%}y vhich
prohiblts the act; and furtheraore, proVid;Q the
preseribed punishment.{9?) Since this 1s the position,
1t goes without saying that all acts which were
committed before the revelation of the variopus versés

of the Qurtgn vrohibiting them were not nunishable.
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1t is known that during the Jahiliyyah period,

(before the advent of Islam) the Arabs used to marry
women formerly wed to their fathers, and Joined
together sisters as co-wives., All these were
considered henious sins and prohibited. The Holy
Ourtan states;

"And do not marry those women

married (previously) to your fathers

except that which has already been

done. Surely it is an indecency and

an abominable 2ct and en evil
practice,"(93)

As to the joinirg ol two sislers as co-wives tue

nur'an further states thats

" vesessand that you Join two (real)

sisters (as MNo=-wives) except that
which hag already pagaed..e....:."(gh)

The holy Prophet (SA¥)did not punish the Murders

that were committed during the 'days of ignorsnce.!

During the Hajj=nl-Wids (farewell pilgrimase) the

Messenger of Allah (S.A.W.) declared;
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ignorance are under my feet (i.e.

not revengable). The first revenge
which T forgo is for the killing of
a member of my own family, the
kil1ling of the Son of Rabitash b,
Harith which was committed by the
Bani Hudhail, 7T forgive it,n(95)

another example of these unenforceable punishments 1s
that of Usury during the days of ignoraence. The Holy

Qurtan states thaty

Henceforth the one who abstains from
usury after recelving this admonition
no legal action shall be taken against
him regarding the interest he had
devoured before.,...."(96)

The holy Prophet (3AW) re-iterated this during his
farewell pllgrinage when he saids

", ees.and all usurious deals of the days
of ignorance haye been nullified angd

the first usurious deal that I start
with is that of my uncle, Abbas b, Abd-
al"‘Muttal 1b. * ey "(97)

The splrit behind these unenforceable punishments ism
that they were all committed during the days of
ignorance and 30 there was no 'law! to be transgressed,
This notlen 1s embedded in the Holy Qurtan where

it says;
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sending a Messenger (warner)" 98)

Tn another verse the Holy Qur'an states that;

"....Verily you are one of those
BeNt.eesesse«t0O Wwarn a folk whose
fathers were not warned, They are
(thus) unaware."(29
The Maxim under discussaion deals with Hudud and Qisas
matters. A Maxim relating to Ta'zjir is discussed

below;

"Le Jarimah wa la lJqgubgh bi 1a Daljl fi-l-
Ta'zir" i,e. 'No Crime or punishment will
fall under Ta'zir except with gutherity.!

Sheikh Abu 7ahrah has explained this to mean the
of fence must suffjciently point to an established

act and punishments must have roots in the sacred

(100)

texts, Thére are obviocusly various toxts from
the Qurtan and Sunnah which stand as authority for
enforcement of Ta'zir, Some examples are given

below:

(a) Abu Dharr hed called another man 'a

son of a 'wWla~k woman,' The nrophet
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(c)

(a)

(e)
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(5AY) said to him; 'O Abu Dharr verily
101

yvou 8till have some ignorance with you"
on another occassion the Prophet (SaW)
said to the Companions; "7 have a man here

who is 1iabje to humiliation and punishment."102
The Holy Aur'an rcads: ".......28 for those
women whose defiance you have reason to fear,
admonish them and keep them apart from your

beds and beat them. (1ight1y].103

The Prophet (SAW) once ordered that three
Companions of his be 'ignored' and this went

!
on for fifty days,(108)

The Prophet (SA¥W) also punished by imprisonment
in accordance with the Nurtanic provision;
".eeedmpriscn them in homes until death overtakes
them or Allah onens a way for them.*{105)

The Messenger of Allah also imprisoned some men
pending investigntions at Medinah over a certain
murder, He is nlso reported to have once
imnrisoned a moa for half a lay nending
investipgaticns, e alzo used to punish by

baatinpgs etc.(106)
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The general scope of the crimes and punishments under

Tslamic Law lies in the Hudud Qisas and Ta'zir forms
of punishment, This satisfles the basic analysis of
the matter, 7Tt also provides a background for the
division of the specific crimes and their punishments

under Tslamic Law.

2.6, Division 0of O0ffences:=

Residen the brosad cl-z=sificatiern of offences based
unon the sort of punjshment te be administeredi.e. the
Hydud, Qisgs »nd Ta'zir, offences nr furtheor divided
or grouped according to their natures and forms based
prircipally upon how they occurred, Mgest of the scholars

accomodate them in five classes, Tliese are;

(1) Jara*tim Jjiabiyyah wa Jara'im Spslbiyyah

(ncte and ommissions);

(2) Jara'im samdjyysh wa Jarg'im Cheir al-pAmdiyyah

(intentipnal snd non-intemtional offences),

(3) Jara'im sl-Basitah wa Jara'tim al-J'tiyad
(whole snd inchoate offences (i.,e., where

punishment is dependant on repetition or

persistance of the offence).
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(L) Jsra'im Siyasiyyah wa, Jaratim_pdivyah

{(1.e, political offwwces and quasl -
political offences).

(3) Jsratim 'plan - al - Jama'eh ¥ Jaratim

'ala al-Ahad. {offences apgainst the public

and offences agalnst the individuel,

2.6.1. Al~Jaratim, TJiabiyyash wa Jaralim Salbiyyash
{octs and Ommissions):- -

From the definition of Crimes we hove aslready
Seen that n Crime may be an gset of Commission or
ommission, The Commisgion of an gct becomes éompletet
by the perpetration of an act prohibited by the
Sharigh a8 in the cases of Homiclde, theft, Adultery
etc, 107 Ommissions on the other hand are when the
offender refuses to caErv out certain obligations
for e.g. the oblipgatory prayers at the apoointed time,
the payment of the 7akah (obligatory tex), rofusing
to make good a debt while the debtor is in position
to pay up, or even the mrefusal to return » usurped
article, All such ommissions may be punished by
Tatzir (discretionary punjshments by the judpe),(108)
whilst commissions, in most cases would be punished

by Hudud (fixed punishments); and where the standard

'
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of proof canvot be fulfilled, the Tatzir would
109

aeply.
411 the Jurists are ngreed thaet the Qommission
of »n 'act' attracts culvppbility; but as rerurds
omrissions, the Hannfie do not reckon them as of full
culpable nature. Thus,under the schocl, a persoh who ;
watches another starve to death c¢r drown would not be
linkle for either 2isag (retalistion) or Diyyah
(Compensation), ever if he was aware of the likely
consequence of his ommigsion., Intact Tmam apbu Hanifah
extends this rule even to the casze of one who lmorisons

110

another and refuses him sustenance, Bahnasi, in his

Pighepl Jana'l al'Islami quotes the Mabsut in support

cf the above Manafli views:

"1t 1s said in the Nawadir thet if

he were to detain RIm 1B & room

by locking the door until he (victim)
dies it would not incur linbility
{of 2isas) with Abu Hanifah but

he would be punished by Ta'zir."(111)

The argument of Abu Henifah is thsat the imprisonment
of the victim ner-se would not cause the death of the
victim, vhat caused the death of the victim was of

a different nature i,e, hunger or thirst,(112)
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But this argument of /bu Hanifah is not accepted

wholly by his two disciples, 2bu vYusuf and !uhammad,
They say that the offender would be liable for the

Diyyah (comprnSntinn)§113)

The majority of the scholars are cempletely
onposed te this sinnd of the Hanefi Jjurists. Ameng
this group, are the “alikis , the cshafitis an? the
7Zahiri.-s. They beljeve that refusal of provide water
or food to one in dire nerd would be presumed murder
of the victim §4f he dies as a result of the ommission,
“"hey rely on the precedent of Umar (H.A.) who immosed
the payment of Djyyah (Compensation) on some persens
who allowed 2 person in dire need of water to die of

thirst, (11

The “'alikis include the case of the mother who
refuses to bresst feed her child deliherately(115)
and the "hafe'is include exposure to intense heat or
cold wnder this rulo.(116) Tbr Hazm has subinitted

the positicn of the 7ahiri s in the following words;

{
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*The ruling with us (7ahiris), end
our success lies with A11lsh, Most
High, is that those that.did not
nrovide water would be regarded
as intenticnal killers if they
Kknew thnt he {victim) could rot
possibly reach water save through
them,....But this would not
include ore who did not have this
knowledge amengst them nor

one who was not in a rosition to

fFive water; if they were not

aware {of the victirs plight) oand

were capable of providing water,

they would (only be liabre for

mistaken Fomicide; and for the

mentally s ane ameng them, the (117)
paymnnt of Niyyah (compensation).." y

From the above d!scussion 1T appears thot the majority
view 15 that the omwicsion to nrovida water fer
someone in dire need 0of 1t which proves fatal to the
victim would draw liability, ¢ enending unon the
intenticn and of course the capability of the offenier
to have helped the situatien, If both conditions are
present the om:icsion would be intentional homicide
whilst §I€ crnly cone conditiorn is present the liability
would fall to mistaken homicide, but wher- both

condf tions are wanting, there would be no liabtility,

.‘r



120

2.6.2., Jaraim al-imdivyah wa_Chairel-fmdiyyah
{intentionnl and non-intentionel):

‘mhis division is sometimes called Mecsudeh wa

Chairel-Macsudeh, which means the seme thing as both

siénify intention, desire and will tc commit an

offence or their absence,

in offence is called Amdiyyah (intentionsl)
vhere the offender is aware of the nature and
consequence of his act, ITn cthrr words the offenger
must have intended the act, had the fres choice to
commit the act or abatain from it, and had the knowledge

(118)

ef the prohibition over his act, Mn the other hand

ar offence 1is Gair-al-=Amdiyyvan when one of the

requirem n*s under ‘mdlyvyeh is lacking such 28 whore««
the offender did not desire the consequence of his act
er was mentally or n~hysically incopalne of Toring the
necessary intention, or aven where the nctor was
compelled to commit the act, As repgards the guestion
of mistnke, 1t is canat™me of atfecting the an lication

cf the l.eaw.

"istake under th« “hariagh is meinly of two kinds;

Yhate fi-al-Casd and ghata fi-al-fi'i]l i.e. mistake

as to intention and mistake rs to the act,
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Mistake as to interticn is where » nersen,for instance,
mistakes another for gnma, or an oﬁemy. These instances
go to show that the pctor erred in his Intention if the
act occu'red a8 he desired, “istake as to the act is
illustrated by a mon intending to shoot 2 bird but

(119)

miszes and hits e passerby. According to al-
Zaila'y this type of mi:tnkn'covars both misteke ¢f
intention »rd mistoke of therct, Put it must be
noted that vhere an agures-or intended to strike at p
certain limb of the victim but mistakenly hit seome
other 1limb, the defence of mistake would not be

120
roccgniscﬁ.( )

The eTfect of mistuke (Khata) would, besides
reducing the offence frem intenticnal to non-intentional,
mitiFate the punishment and the Kudyd or £is«s penalties
would be reduced or aveoided for the Ta'zir, or Diyysh

{compensation) in the cune of Cises (retaliation).

Tt 15 alao irterezting to roint cut th t there is
no sin vhere there 15 no nepligence invelved in the
mistake, "hat sublects the offendsr to 1inbility is
the occascicerning of hurt to another, thus bresching

the Maxim thit a perscn 1s free to exercise his riphts
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on the condition that he does not cause injury to

others.121 This #axim iz based upon the words of the

Holy nurtan; "La Tazlimung Wa la Tuzlamun” ("Do not
wrbng(others) and you shall nol be wronged)".(122)
rnother effect of thia Maxim is that mitigetion of
liability would not be complete where injury is done
to ancther, it is only partial, TIn the words of |

Zailati:

"Injury by misteke (i.e. its 1lizbility)
is 5 necessary prevention against the
shedding of blood with inmpunity, TRut
for tris, (liability) verily there
would have been many a mistake by the
pE‘f)pl?- rere "( 123)

2.6.3., Jgargtip al-fnsitah Wn Joaraim al-7'tivad

(Whole and Inchoate Offences):

- It i8 settled amongst the Jurists that all the
offences that fall under Pudqud and Qisas are whole

{Basitah) offences.(jzh)

Ngsitah, here, literally
megns something rll encompassing, Technically it

would mean er offence which is whole or complete by
- itself, T'tivag offences are,rather,sacts which by

themselves. do not strictly speaking amount to
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terimes! but may do so 1f repeated, hence the
term I*tivag (1it. treturningt'). Ommissions could
also amount to I'tivad if repeated persistently,
Thus one whno arrogently refuses to perform the
recormended nractices (Mandudb) would be ssid to
commit the offence of T'tiyad. Tn the same way, the
persistant doing of objectionatma acts (Makruh) weuld
be recurded as I'tiyad, !nder this tyres of nvfonce
what is really punishabye {3 not the singie act by
itself but the arrosant neraistance of the act or
cemmission., The Jhariah would punish anyone who,by
this attiiude,mzltes o mockery of the permission made
to him in certain spheres of his actiens which could
in turn promote moral laxity and abuse. This has
been warned agéinst by the Hely Qurtan in the
followinyg words;

".eseand do not take the lLaws

of Mlah for Jest....."(12%)
Abu Bakr. al-Biddia is reported to have punished some
people because they had abandoned the call to prayer,

(9dhan) for the reason that it enhanced the abandoning

of prayers.(126) Umar b, al-Khattab is also reported



125

130
with the *aw of Ancstacy (niddoh), The no-ition

is aimil:~ ta that of the 2allers te innovstion,
{4hl-2)l=2id'ah}., The Melikis ora of the viow that

such tepnov=terst in the faith with the intent of
int=odue tqe chaos into the order of society would also
be askad to repent and 1€ they ~efuse, th:. death penalty

131)
woilld he §vwosed on t“'”.{ )

The Meliki s,non the
less streqas thot the advocate ¢f irnovation is to be
put to d¢eath, not for his innovation, but for the
chaov? and znarchy he iz likely te spread in the Jcoclety.
[t 2 ne s *hat the Shafe'i ard Hambali Jurists follow

' P N . (1?:‘\ . .. =
trhis opandiern ol ulls ‘- except that shmad b, “ambal

ger: rz 7y recourends liprisonment of the .hlezl-Rid'ah

until they repent. JTbn Taymiyyah has summarised thre

wosfition of these srcheols, He gays:

ri.ome Shafetl, Hambali and other
Jurists have made lawful the
execution of the nivountes of
*irnovations' whick ars contirery
to the 'Book' {Lurtan) and -unnah
(traditions), #And so also among
the "alikl scholars, for they say
that Malik and nthors have made
Tawful tic execution of the
members of the Qadariyyah sect
because of the anarchy ond
mischief they work in the land
afip net merely for their hereby“(133)
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recordine to the xachaf el-2anati, Tmem ‘hmad b,

itamb=l in recorted to haye hel?d the viaw thist the

(134)

~urtabvment for o the conller to irnovaticn i dsath,

The Hanafris have been more explicit on this
noint by identifying some subtilitjes not discussed
by the other Schools. according to Thn Abiding

"Warily, Ta'zir must be imposed for
evary inrovation that does not amount
to unbellef hy whateyer method, 40 it
would bring an end to 1t, Tf (the
intcvatieon) cannot be stspped by mare
imprisonment or mere beatinss, then
it would re Tawful to merge (the
punishments) of imprisonment and
benting. 1¢ the Innovaticn cannct
be stooved {unlese by) the use of arms,
it weculd be lawful to execute the
lender of the innovaters tegether
wit: his follcwers for their
constitutional crime te serve as a
deterrenticieceses o for Lthe reason
thrt his (leader's) mischief would
have a most tragic effect upon the
r«ligien. 1f the innovation amounts
to urbelief it would be even the
more lawful teo eliminate all its
adnerants. If killing of all the
adherents is not nossible, then
the leader (alone) may e killed
8 a deterrent,..."(135)

On a troader rote, offences such as 'Mapy' (rebellion),

Ir babjyysh (Terrvorism) and Faucdawiyyah (Ararchism)

911 fall under the ¢lassification of Siyasiyyeh

cffences, 1t must be stressed at this point that in
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modern times it has become more and more difflcult

'fin,tc define Siypsiyyah offences,as distinet from

Adiyyah offences, since the 1atfer”appears to be an

of fence also apsinst the political stabllity of the
‘Comrunity, FHowever by takirg s closer lock, the
Siyasivysh offences seem to be restricred to ofifences
that Involve uprisings, hostilityes and war apainst .

the fourumity such as the offence of Bapy (rebelllion)

and ltggggxygh {terrorism), The condltion is that -
the offence must Involve hostilities townyrds the

people of the Community.(136) ¢n the oiher hand,

all other nolitically tainted offences that do not
involve hostilityes to the Comrunity woulsd be

referred to as 'Adiyyah' offences, (mere transpgressions)
. The difference between the two is also identified |
by whether the offence is directed to the whole

| Corrmunity or to a singye member of the Comrunity,

even 1f he may be the Hend of government., 7Tt is for
this reason that the assassinations of lUmor, All and
Uthman are termed Adivvah and all offences were

‘deemedto be punishable by Qisas (retaliation). This

shows that the rdiyyab offence is not punished In the
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same way as the Glysslyveh offence which is more or

less a sort of f'public' crime agalnst the Community.(437)

-

Offences falling under Siyesiyyah wouyld be

punished by the Haoed of Pagy  (rebellion) or Pa'zir,

The resl nature of these offences cannot be
fully grasped without touching on the last clas: ification
ol oflences which cutlines the division between general

and individusl rights,

Z2.5,5, Jaralin 'zloanl=Jemalah wa Jaratqm nla-nl
Ahad {i,o, offences npalnst the Tomnunity

and Cffenceg fgainst the T-gqividusl):

This divigion is ©has-d upon whether the offerce
is committes arainol genelsl I'ighis OF & rainst
individunl rigchiz. 8 contesporary oscholer has
expleired the divicion as.

whlivntions which relate to
individual interesis are {(called)
riphts of the individuel, while
oblipotions that concern interests

of itk public are (called) right«
of Mlah."(138) .

Tt shiould be noted thet under the Sharfi!'sh the terms

"iangenleTbad! (rifhls of fndividuals) and tuggus=417ah

{rights of Allah or the Community) are only coined
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'.fnrlieéﬁinﬁurpﬁééé iﬁ:nrdc;“té determiﬁe the power

ol the individual to p-ordon the victim cr not, This
‘com be Seen in thet the 'rights of Allaht constitute
the Hufud »~nd some Ta'zir offences while the 'rights

of individuals' are covered by the Nisas offences,

| Tt foilows, then, thnet the offences arfainst Allah or

the public cannot he rverlocked and must be enforced,
. This 18 even the more reasen why the Jurists have
had to identiry which rirhts are public irn nnture and

| which rishts are nrivate, They po on to divide all

"rights intoe three which arey - 1. -.gg
’ e . : J '
{1} “ighis of Allahg
(2} kights of “he incdividual; =nd
(3} wixed riphts of Allah and the individual.t 29)

1e PRirhts of A1lphie Thesde ripghis are furither
divided into Threpe L.,
{(a) Al=Tbnd at (“ituals)y

(b) al-Uqubat {punishments). and

(¢) Al=Daratil al=-maliyyerh (resources =

from lund etc.), B

-



(a)

(B)

21.Tbadat (Pitunls): These ave the acts of

worshin which are exclusively reserved fer Allah,
T+ comsigts of pote waich draw the Individual
closzer 4o 210ah by following T¢s Comrands and
abhataining from (45 Limits ond thankipg Pim fov
trys hlesaingra, Man hos no rights to reduce its

performance or vremove it from lesal obliguticn,

“ost of the Jurists are of the view that the

. " ‘
Zokat a1-pitr( 14O) falls under this and,as o

right of Allah, must be removerd from everyonéh
weoalth irn~luding the nminor and the insane, But
Muh smmad al-Shaybani and dapfsr nave disagreed to

this and say that the minor and the Insane are

not lepally bound hy the Zakat al-Yitr due to

. c
thelr obvious incapacity.(1h3)l

Al-lTgubat (Tynishments):« These are the punishments

which fall under the lUjdud and not Risas., They

.

also include Hecondary punishments (aleugubat al,

"haniysh) such a5 the exclusion of a Killer from

inheriting his victinm and the various expiatory

acts.(1“£) . .
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(c) Al-Daratib al-Maliyysh (resources): This
includes what is obligatory to the state from

the varipus deaiings in land, the ¥Xhumg
(£1£th)(43)  from the spoils of war, what is
extracted from the treasures of the Soil and
its mineral resouices, what Allah makes lawful
for the Mslime from their enemies by non-
hostile means (fai), All the ebove are fpublic!
interests which {f lost, would be felt by the
Cormunity as a whole,(1hl) sheikh sbu Zahrah has
stated that such acts like abandoning th< call
to prayer, refusing to errect the banmners and
emblems of the religion, pivine false testimony
in court and all other similar acts which affect
the Community as 2 whole gnd are not restricted

to individual interests,[1h5)

2. Niphts of The Tndividunls:=- These are offences
directed tc the individusl for example injury to

person or property, defamation assault and similar

(16)

acts, Offences involving murder and injury
to person would be punished by 0Oisas (retaliation)
because punishment would not be exacted save on

the instance of the aggrieved party or his
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puardian, ~etaliation may be waived by the ngprieved
party and this is estaBllshed in the Nur'an as;
", essesbut in case the injured
brother ie willing to show
liniency.....this is an
alleviation and a mercy fron
your Lerd..e.."
rivil rights also fall under this catepory such as

the riphts cf nre-emption, reward for ervices, rights

of lien over a pledge, loans and other similar ripghts,

Rut 1t must be added theat the term tindividual

rightt (hagqeal=Thad) is based on leral use and the

individual hass no authority to take the 1law into his
hands and thus inflict retaliation withont the ruling

8
and supervisicn of the pourt.f1h_\

3. Mixed Rights of Allah And The Individunl:-

“Yhere there are mixed rights of A11ah and the
individual the majority view of the Jjurists is that
the Rights of Allah (Community) would take priority
and the offence in cuestion would be treated as a public
offence. A classic instance of this nature is found
in the offence of Qpdhf 4i.e. defamation. Tt is a right
of Allah in a way due to the power and mithority given to

the Community to punish and thus prevent the transgression,
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Tn ~nother way, it is also a rirht of the individual

because of the damape or injury done to him, The
majority of jurists say that the rirhts of rllah are
stronger because it i1s only the Community that has

the authority to inflict punishmont.(1hg} But the
minority renresented by al-Shafiti is of the view that
the rights of the individual mu.t be riven priority
becsuse the defamer wenld not be subiected to punishment

ed,(150)

unless a forral complaint of the victim is record

snother necessarv inztance is that of fomicide
which is punishabje by 2isas in all cnses except where
the homicide ie committed maliscicnusly and treacherouslys
This indicates that it is ger rally »n individual rirht,
But the jurists interject that it is not a pure right
of the individu-l on the authority of the following

verse;

"That was why “e prescribed for the
children of JIsragl that whocver killed
a “oul without Justification or for
spreading chaos in the land, it would
be as though he had slain al) Pankind;
and he who saved the 1ife of any person
it would be as though he hﬁd Fiven life
to a1l of Mankind. ... "( 1" 1)

The implication of this verse is that whoever
transgresses on the individual right of a person has

152
impliedly trinsgrezsed the rirshts of the Pommunity.( 5



Tt is for this very reason that it is not 1aﬁfﬁ1.for
one to take his own life or submit himself to a
suicidal execution by another, or to abuse his body or
wealth by taking wine or disncsing of his property in
a wrongful manner so long as ihere are rights of Allah
or the rommunity involvad.(153) It has verily been
stated in the Holy OQurtan;
*and do not give the feeble-minded D

- mneople that property which Allah T

. . has made the means of your LT

. mAINtenANCe. s . anraosnssaq.n(150)

Tmder Tslam, individusl riphts are.nlwaysldependnnt on.”
:":general rights and the individual would have to exercise
- his rights within the framework of the genersl law. -
) This has been rightlv observed bv the majority of Jurists

for the pr‘actirali ty and Juu't'ifiC'!fil“ln of"the 1nw,

L)
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Chapter 3

APRPLICATION AMD @NEORCCMENT OF HUDUD

The preceeding chapter briefly introduced the
general scope of f'riminal Law under the Shariltgh,
This chapter seeks to analyse the nature and basis bf
the Hydud offencés, their stated punishments and the . 

how and when of such punishments under the Sharitah.

3.7 Hudud : Definition and Natures

"Hudud' are principally foffences against Allsh.!

L

The term fHududt' is used to signify what is of interest

to the community and alao the punishments that have

been prescribed and fixed by the Qurtan and Sunnsh, Thesé
offences are genernlly consisted of al-Zina (whoredon),
al-T.iwat, (sodomy) H#l-Qadhf, (defamation) Sarigah,(theft)
Sharb-al-Ehamr, (wine drinking)., Wirabah, (highway

robbery) Rlddah, (apostacy) and Bapy (r'ebellion).1

There is 1liftie disagree%ent among the jurists as
to the constitution of Muydud offences. The offence of

Sharb _al-khamr (wine drinking) is one of the few aress

of disagreement., The majority of the leadors of the
Schools are of the view that it 1s a Hadd offence., Abu

Hanifsh, Malik and Thn flambal out its punishment ot
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L

rmighty stripes on the authority of the ITJjma' established
during the reign of Umar b. al-Khattab (R.A.). Tmam
al«Shafiti puts the punishment at forty stripes. His
argument 1z that Forty stripes was the maximum the

Holy Prophel (8aw) applied as punishwent for this |
offence, Some jﬁrists on the other hand insist that it
is not a Hadd offence but a Tarzir offence, since no
specific punishment was upheld during the lifetime of
the Prophet (SAW) and Abu Rakr (RA) as well, gave forty
stripes, It wag only during the time of Umar that the
punishment was increased to elghty by using the illa

(effective cause in defamation (Oadhf).2

Cne other area of disagreement among the jurists
is the offence of homosexuality. Some jurists place
It under Tatzir while others, especially the Malikis,
place it undn~r the established Hadd offence of Zina
(whoredom).3 "

K]

Sere of the Jurists have declined also to reckon
the offence of Hirabah (highway robbery) as a Hadd,
They spread it under the varlous heads of QEEEE and

Tatzir, h

Under the Islamic Law punishments are aimed at

the nreservatinp of the public order and social
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stability of the Cormunity. The offence of 5323
{whoredom), for examle, if allowed to frow in Society,
would uproot the values of Modesty, Chastity and
nobility thus causing destruction to the very root of
society, the home. The offence of Oadhf (defamation)
is a distinect offence from 7ins (whoredom) but also
rents similar havoc on the honme ard marriage (Eﬂil)'

T¢ evervone wera free to atiack the ancestory or
parentage of others without pro®f, the home would have
no more weight in Soeciety, 7The offence of Sarigah (theft)
is a transgression arainst the nroperty of nthers which
happens to be a primary Joy for the people. Members of
society must be nrotected from this crime and the

punishment prescribed for it ,which is the cutting-off of

the hand,is the only wav to prevent or reduce its

ocecurance, fayylic Sobkig makes & similar observationg

"Tho modern Sages are compelled
into » concersus of upholding
the punishment for theft after
it became clear to them that
imprisenrert (only) would not
reduce the perpetration of this
CPIMe, o e oD

ns discussed earlier in this work, the primary

- —

establish peace and security for every member of society
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in terms of hiz 1ife, freedom, property and horour.

This need for the enforcement of the Hydud has been
aptly put by the Frophet (SAW) as;

"he Hudd punishment which is

enforced on the land is far better

for its inbzbitants then forty
days of rain,"6

There are several points under this heading that
in one way or the other arfect the working or apnlication

of the Hudud punishments,

3.1,%. Jotercessiorn Tp "hdud Cases:

Tt 18 nrohibitod for anyone to intercede for an
offender or nepate tneenforcement of the 1imits set by i
Allah most Hiph., This would obviously g0 against the
interests of the Community and would encourage the
furtherance ¢f Upimes, Byt this is understood by the
docters of the law as applicabye to cases which have
already reached the CUonrts, They hbase their stund on a
traditien of the “prophet (SAW) reneorted by al-Misati

and Hskim as saylope;

"Ov: rlook Hudud (charges) between
yourscelves. Put whatever reeches me
verily becomes obligatory (to nunishs.
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Tn snother tradition narrated by prtishah (R.A.) a

Lady from the Makhzum stole an item and the Prophet
(S.fe¥_ )} ordered her hand to be cut off, Her neople
approached lsamab bin, Zaid (R,A.) and reouested bis
intercession., He snoke to the Pronhet (S.7,.%.) sbout

her and he replied thus;

"0 f)samsh, it doss not behove of
you that von sheuld inte-cede jun
ona of the punisbments of Allah,
the ¥ajestic, the Clorious!"

lie then stood un and pave an address in the following

wWoras;

"Verily those before you were

desiroyed because 1f s noble wperson
committed theft, they would overlook
it but i€ a 1owly one were to steal,
his hand wrnld te cut ofr. Ly the
Cne In vhose hirng Yiecs wmy Wreath, iT
Fntimah, daughter of Mphammad wore
to stenl, T would cut off her hendl"’

The position has been explained by Ttn Abd-asl-Barr that

there is a concensus of opinion (Tjmat) that once a

8

case renches tie Juwlee, its enforce.wenl becomes obligatory.

i
3.7.2. Setting aside of 'The lindud In Tacses of Doubt:

runistiments under the Sharlab  strike at two things;

the body :nd the reputation of the offender, For this

b



152

I

reason it is not lawful to aonly the Hudud on the offender

unless on concrete proof beyond the shadow of doubt.

There must be ne linrering doubts and fears as to the
Commission of the Crime by the suSpect.(g) This is
pstablished firmly by the Traditions. It has been
rarrated by ihu ¥uroferab fn,a,) that the "rophet (SaW)

snids

"
Mo nol. enforce the Hudad in casas
of uncertainty,"(10)

wnt o more detailed Tradition is narrated by Atishah
(f1.2.) on the autherity of the P“rophet (SAW) as saying:

mouat of T the tudud punishments on

Muslims as much as you c¢an, I{ he

fsuspect) has a way out then let him

of f for verily it wouid be betier for

the leader (or judge) to err in

nardening the (suspect) than to err

in punishing (him)"(11)
The imnlication of these Treditions is that the existence
ol doult or uncertsinty would negate the add punishment
cornletely and only Ta'zir may be spplied. The Jurists
have oxnlained this by the instance of = esse of Zins
(whoredom), where the doer or actor mistakenly surposes

that the woman 1s lawful ftor him and goes on to cohabit

with her, The jJurists call this al-Shubliah fi-al-Fapil

(error by the actor)., But for the mitigating factor to
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stand, there must be a genuine lack of knowledge by the

doer.(1?)

pnother example of this is where someone has
sexual intercourse with n slave-girl whe only belongs
to him nartiallv {i.~, the Mushtarikah or the Muka-
(13) ‘

tibah, The concent of Shubhah (doubt or uncertaintyy

would 2ls0 apuly whare there is a Jurisprudertial
disagreerent over the lawfulness of the act, such as the
Mutt'ah (temporary) marrisre and the marriaze without a
guardian or witnesses, and wine taken for medicinal

purposes, The Shafe'in, especially, ¢all it 2l-Chubkah

fi-al—Jnhhah.{1u} The Hadd punishment would rot epply
2180 where a thief nmistankenly suppecses the srticle to be

(15)

his, or a father stealirng the proverty of hic gon, etc,

Cenerally speaking, this is ithe view of ithe majorith
of Jurisis l.e, thet the Tludud punishments can be
mitigated in cases of uncertainty. The only group of
Jurists that do not sgree with this is the Zahiri School.

They rely upon the fellowing suthorities;

(1) mhe orovision of the Holy nur'an which
says; "These nre the limits of Allah; do

not transBress 'them."("f’)
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(11) The Tradition of the Holy Frophet

(SAW) that says; “Truely your hlood,
17
property, honour, skins, are Sacred."( )

(11i1) Finelly they argue that the Tradition
which says; put-off the Hudud in cases
of doubt" does not reach the Prophet
(SAW) but stops at the Companion,H “

Al (Rof\.)a(18) o J o

The.position.taken by the Zahiris is obviouﬁiy
unpracticable. 7Tt means that the offender, then, must

be either punished by the court,closing its eyes to
manifest defécts In availab)e evidence, or ihe court must

not begin to hear the case at all.}

The correct positicn iz that of the majority
because the main aim of the Ta'zir punishment is to siep
in end provide a subsidiary penalty where tha Hadd cannot

be applied for inadequate evidence apgainst the offender.

3.1«3 Responsibility for Pnforcing The Hudud:

This point is divided into two, viz; Hudud on free

persons and Hudud on slaves, A3 far as free persons gre’ ;

concerned, there is a concensus of opinion that enforcement "
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of the Hudud punishments is solely the responsibility
of the judge (Hakim) acting under the authority of state
and it is not for the individual to venture into this

£1e1a.(1%)

Muslim bin Yasir i2 reported to have said:
"cne of the Companions used to say; "Jurisdiction

belongs (solely) to the stete in (Matters of) the Zakat
(poor due), Fudud {(punishments), fai (tax derived from
the enemy by peaceful means) and the Jumu'ah (friday
congregation)."” Tt appears that this was the established
practice from the times of the Sahabah (“ompanions)

for Tahawi has added that "We do not know of any )
contrary view of the Companions.”(20) Kharijah bin

Zald and Abu al-Zinad have also narrated from different
sources thn{ the people of Madinan (ahl 2l-Madinah)

used to declare that; "Tt does not behove of any one to
enforce anything from the Hudud punishments but the
state cuthority except the case of a man enforcing the
punishment of Zinn (whoredom} on his slave or salve=-

gir‘l-"(21)

The case of a Master enforcing the Hudud over his
slave is accepted by one view of the scholars and

rejected by =nother, 7The majority of the jurists are
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of the view that the master may do so, Among this gfoup
are eminent Companions such as Ali, ibn Mas'ud, Fatimah
and Alqamah {RA}. Malik, Sufyan al-Thawri and al-Shafiti
are also reported to have upheld this view.(zz) They
relied upon the following authorities;

(1) The tradition reported by Abu Hurairah
where the Prophet (SaW) said: "where a
slave girl fornicates and her sin is
digcovered, he (Master) should whip her
but not rebuke her, If she fornicates
again, he should whip her (again) but not
rebuke her, But if she fornicates a third
time; he should sell her even for az rope

made of hair."(ZB)

(i1) Another Tradition reported from Ali (RA)
that the Prophet (SAW) sald "Enforce the
Hudud on what your right hands possess

y.(2)

{(i.e, slaves

The Jurists have,quite rightly, placed certain limitations

" over the Masters right to enforce Hudud such as;
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(a) The punishment must bear the nature of
lashes as in the punishment for Zina
(whoredom) of those not married,

Tntoxication, or Defamation, The Hadd

that entails execution 1.e., death, is not
within the Jurisdiction of the Master as
in the cases of Apostacy and Blasphemy,
Tn the same way, the Master is not
competent to punish his slave by Qata!'
(cutting-off the hands) for theft,

(b) the master must have complete ownership over
the slave i.,e. there must not be co-ownership
with another, or even where the salve-(girl)

is married to someone else;

(c) the offence must be established by clear

evidence or confession; and

(d) the Master must be a major, He must also

be sane and knowledgeabye in the matter of
Hudud and the way to enforce 1t.‘25)
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Imam al—Shafi'i adds the condition that where the siave
. happens to be under an agreement to free himself
(Mukatib) or a Dhimmi (non-Muslim subject of the state),
the Master's right would not apply.(zs)

on the other hand the minority, represented by the
Hanafit's, mantain that the Master has no guthority to
inflict the Hudud on his slave for the main reason that
the Hudud fall within the exclusive jurisdiction of the
stete, The rationale behind this view is that one who
may not inflilct the Hudud on a free person cannot do so
in respect of a slave, The Henafis go on to reason that ¢
the Hudud punishments can only be enforced after clear
preof by evidence or confession which in turn require
upright witnesses hefore a valid court session such as
in the case of proof of Zina (whoredom) and the rules
of confesslon would necessarily have to apply to the
slave Just as 1t would to a free man. Hudud punishments,
maintain the Hanafi s, is a pure interest of the
Community as a whole especialfy in the punishments of
death and cutting off of the hands and feet, The Hanafis
rely on the following authoritiesg
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{a) the Qur'enic'provision which reads;
Mthen if they are guilty of Indecency,
after they have been fortified by wedlock,
they 8hall be pgliven half the punishment
n(27)

prescribed for free women.

The argument oi the Hanafi s, here, is thai since
exclusive Jurisdiction has been given to the gtate
as regards free women, what then many possibly

justify the exclusion of the state over the slave?

(b) & tradition narrated by Ibn Mas'ud, Tbn
Abbas and Tbtn Zubair (R.p.) which says:
"the state has been empowered in four
(matters); Hudud, (punishments) Zakat (poor
due) the Jumatah (friday congregation) and

the fol (spoils of war."

Commenting on thls Tradition, the Mabsut states;

tthese are rights of the Community that

{only) the state may perform owing to its

vested authority to the exclusion of all
othersess.."(28)
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3.1.4, Enforcement of the Hudud In The Land
of The Fnemy:

The position of the jurists on this is divided into
two. Imaem Abu Banifah leads the minority of scholars in
the view that Hudud offences cannot be punished in the
land of the enemy, They rely on various Tradlitions of

the Prophet (SAW) and some Companions, such as the
narration of Yasr bin Artatagh that the Prophet (SAW)
\said: "Do not cut off the hands while on a Journey."
This report is contained in the Sunan of Abu Dawud. In
fact al-Tirmidh{ has related the same Tradition except
that the word 1Jjourney' 18 replaced by texpeditiont
(i.e. ﬂl_g_gj-’).(zg) Abu Yusuf, in his gKitab aleKharaj,
narrates a Tradition of Ibn Mastud and Algamah (R.A.)
when they were both asked to punish the leader of an
expedition for drinking wine. They both replied; "Wea ‘
would not do this in the face of the enemy for it would
- spur them sgninst us and weaken us against them if they
should come to know"(30) abu yusuf relied also wpon the
statement of the éompanion Zald bin Thabit (R.A.) that;
"Hudud offences are not punishabie in the land of the
enemy for fear that enforcants (Muslims) would be overcome

by the enemy. This applies to all the Hudud cases . n(31)



‘ | _ ) 161
Umar (R.A.) is also reported to have suspended the
Hudud punishments in enemy territory until such a time

when the army returns to the land of safety.(BE)

Notwithstanding the authorities cited, the majority
of the scholars insist that Hudud punishments must be
enforced repardless of venue i.e. whether In the land
of the enemy or at home. Among the proponents of this
view wure Malik, fuza'i, lajith and al-Shafi'i.(33) Imam
al-Shoafiti regardesl the tradition of yYmar {(R.A.) as
defective, He also centested, the authenticity of the

chain of Transmitters (Tsnad) of the traditlions rrported

by Ahy Vusuf.(3h) Tmam Auza'i analysed the matter as

followss

"The head of the army shall enforce
the Hudud purishments on his
surbordinates except in the case of
cutting off tke hand. Tv such case
he would suspend the execution of the
punishment ontll he rveturns to the
home land. However this would not
apply to the head of an army in
Eewpt (Misra)."(35)

Imem Abu Hanifah bhimzelf understoed this polnt., WHe

sa3id:
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The head of on army in the enemy land
would not exetute the punishment on
anyone of his soldiers except 1f he .

should be in M4sre (Fgypt), shanm
(Syria) Iraq or similar land,(36)

¥.
It comes to light that the Justification for suspending

the Hudud in the land of the enemy 15 for the public good,
The moral strength of the army would be greatly affected
if the enemy should become aware of such a weakness
amongst the ranks of the Muyslims. The exception of some
cities made by Tmams Abu Hanifeh and Auza'l point to this
l.,e., that these habitatlons are generaslly aware, already,
of the situatlon of the Myslims and the occurence of a

- crime would not have a meaningful lmpact on the end result

of the expedition,

3.1.5. ¥Whether The Jydge Can Punish on His Personal
Knowledge Yhere Witnesses apre Tacking,

The majorlty of the jurists are of the view that.
 the Imam (leader) or his Judge may not be a competent
witness in Hudud cases. Thls 18 based upon the Ijma’
(concensus of opinion) of the Companions (R.A.). It is
reported that Umar b, al-Khattab (R.A.) happened to see
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an indecency between a man and a woman. He then called

a Counsel of the Companions and asked them thelr opinion

on this, All b. Abu Talib (R,A.) stood up and said:
"The Commander of the believers

would have to produce four witnesszes
or be whipped for defamation,™

Umar (R.A.) then kept quiet and did not disclose the
(37)

persons, Abu Bakr (R.A.) 1is also reported to have

said; n"If I were to witness g man Committing &

Hadd offence T would not punish him, 8
until T secure the requisite evidence.“(3 )

This view 1s also based upon the verse of the Qurtan

which provides that:

"™ow that they have not brought
witnesses, they themselves are liars
in the sight of Allah.(39)

But the Zahirls believe that it is obligatory on the
leader or hils Judge to inflictithe punishments of Hudud,
Qisas and offences apgainst property if he has personal

knowledge of its occurence. This sort of evidence,
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according to them, is Superior to confessions and
testimony of witnesses, They support their argument

with the verse:

"0 ye who believe be ye the standard
bearers of Jjustice and witnesses for
the cause of Allah....."(LO)

They also rely upon the Tradftion of the Prophet (SAW)
which says: "Whoever amongst you sees a wrong should
correct it with (the might) of his hand; but if he
cannot then with his tongue,..."(ll1) They further argue
that it is for the Judge to do Jjustice and it is not
Justice for a Judpge to allow a wrongdoer to escape
unchecked, Tf the judge does not punish him then he,

also,would be a wrongs doer,

This apparent difference of opinlion can be easily
harmonised by taking into consideration the fact that the
majority are not saying that the culprit be left off
completely. It is only the Hadd which would be over-
looked on account of the deficient proof; but it
certainly does not mean that some lower punishment

cannot be issued out by way of Tg'zir,
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‘

The Mgsque:

Generally stated, the position under the Shariah
is that serious or canital punishments cannot be
executed inside the Mpsques, The Malikis are guided

by the saying of Malik as narrated in the Mydawwanah

al-Kubra that "Hudud punishments are not to be executed
in the Mgesoues, This includes the Qisas.......but there
is no harm in the judre executing a low number of lashes
as correctional punishment in the MOSBQUES."(hz) The
Hanafi scholars are slso of this view for the reason that
the person being punished often screams out in a loud
tone, This would be contrary to the teachings of the
Prophet (SAW) for he said: Keep your babies, insane
people and loud voices away from the Mpsques,"(L3) 1n
another Tradition he expressly forbade the execution of
Hudud in the Mosques. The Hanafl s also say that
Mujahid, the famous Tabiti scholar, disliked the
executlon of Hudud in the Mosques.(uh) The Zahiri s

are also of this view, They quote a Tradition of the

Prophet (S4W) which says:
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"the Prophet (SAW) prohibited the

lowipg in the liosquesi seeking
fggrggyggprofit, ?ec tiné poetry
and inflicting Hudud punishments
therein, "(45) ™ '

commenting on thils Tradltion, said;

The executicn of Hudud punishments
in the Mosques surely implies the
£i2th of hlood in the punishments

of death »nd cutting-off (Qatt). Tt
is prohibited to place anything of
this sort (filth) in the Mgpsques,
hecause then, the mosques would

not be properly kept and purified,
And moreover the Prophet (SaW)
odered the stoning of Ma'iz outside
the Mosque., Hgowever the Hudud
punishments of lashes are lawiul
whether within or wilthout the Mosques
but the executlon outside the Mosque
is preferred with us (Zahtri s) for
the fear that the victim of the
flogging way release urine or other
impurity....(46)

3.1,7 0Only The Fyidence of Mnles T3 Admiszibye

In Hudud Cnses:

The majority of the Jurists opine that only the

evidence of males is admissibje in cases of Hudud., They

rely upon the Qurtanic provision which states;

"If any of your women be guilty

of Indecency call four witnesses from
among yourselves to testify against
them...."(L7)

‘o
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Théy contend that the words 'Min Kum! {among yourselves)
can only mean tamong men,! Mgreover al-Zuhri has said
that: "During the time of the Messenger of Allash (SAW)
and the first two Caliphs, women were not allowed to

testify in Hudud caSes,"(hB)

On the other hand, Ata and Hammad would accept the
evidence of three men and two women in the case of Zina
(whoredom). The Shiah scholars agree with them bht make
it 3 condition that this alleviation would apply only
where the punishment is whipping and not where it is
stoning.(hg) The Zahiris also adopt 2 liberal approach
and say that women may glve evidence 1f there is 2 male to

corroborate them, Some of the Malikls salso accept the

evidence of women in cases of defamation (0adhf),(50)

L3

3.1.8 Hudud As Expiatlon For The W.onpdoers:-

Again most of the scheolars agree that the punishment
of Hudud serves as a purification of the cffenderts
erime and thnt he would not be punished again in the
hereafter. They rely upon a Tradition of the Prophet
(S.A. ¥ ) narrated by Tbhn Spmit. It says:
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Convensnt wlith me, go believers) that
you would not associate anythlng with
Allah, that you would not commit
whoredom, that you would not steal,
that you would not kill a Soul which
Allah has made sacred except with a
Jjust cause; he who fulfils (this)
among you, his reward lies with Allah
and whowver commits something of the
above and is duely punished, it would
be explation for him_ and whoever
comnits something of the above and
A11lah keeps it hidden, his affair would
rest with A1lah who would pardeon him
if so wills or punish him if He so
wills,(51)

‘In another tredition narrated by Imran bin Husain (R.A.)

when the funersl prayer of Ghamadlyyah was about to be
said, Umar (R,A,) asked the Prophet (SaW):

"Are we going to offer funeral prayer
for this adulteress?" The Prophet
(S.AW,) replied:

"she hns offered such s repentance
that if 1t were distributed over
the whole population of Madingh

- it would suffice for thelr
forgiveness,"(52)

Abu Hyrairah has alse narrated a similar incident, where
after a man had been punished for wine-drinking someone
sald "May Allah defame himl" To this the Prophet (SaAW)

said: "Do not utter such wprds and thus help satan against
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Convenant with me, go believers) that
you would not associate anything with
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said: "Do not utter such wprds and thus help satan against
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him.“(53) Infact iIn the Synan of Abu Dawud there is .
an addition to this Tradition viz: The Prophet (SaW)
said: "Pray this way; '0 Allah pardon him and show mercy

on him,"

With thigs basic foundation about the general nature
and character of gudud offences, particular offences may

be introduced for a complete analysis of the Hudud.

¥

3.2.0 Al=Zina (Whoredom):

3.2.1. Definition:

Various interpr-tations of the term Zina (whoredom)

have been pgiven by different scholars,

pccording to the Hannfi 5 Jine refers to 'a mants

sexual intercourse with a woman through the frontal
sexuval organ over whom he has no legal right in the
slightest form.'(Sh) Tt must be noted that under this
defintlon, sexual intercourse with a womagn through the
rectum would not be Zjna and thus net punishabie by Hadd.

Spodomy also does not frll under Zina. (whoredom),

According to the Mallkl s it is "the sexual Intercourse
of a man, fully responsibye, through th. genital of a

human being over whom he has no ownership and in
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circumstances in which no doubt exists as to its being
111legel."(55) ynder this definition Sodomy and Coitus
with a woman through the rectum would constitute the

offence .

The Shafitis define 7ina as "the insertion of the
male sexual organ into the female sexual organ with full
 awareness and the sbsence of doubt as to the (illegality

of the) act comnitted."(56)

The Hambalis say Zina is the act of tindecency! ¢

through the front genital or the rectum, (57) -

From the above deflnitions, not withstanding a few
variations, Zina can safely be sald to be the customary
act bf sexual intercourse between a man and a woman over

whoe he has no rights of enjoyment,

T

3.2,2, Basis For The Prohibition:

?

Islam enjoins mérriage ag o lwwful mesns of sexual
gratification and breedlung of offspring., Warriage also
enhances honour, blessings and goodness by the fortificalicn
it offers mankind agalnst moral d ecadence and weakness,

The Holy Qur'an has prohlbited the encroachment on the

- act of Zina through lustful glances at the opposite sex
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and anything which will encourage the act of whoredom,

?

It states thaty -

"and do not approach Zina (whoredonm),
Verily it is an evil Teading to other
forms of indecency."(58)
The act of Zing,by 1ts very nature, destorys the
organlsational structure of the home by prompting
separation between the spouces, lack of mutual trust
which erodes the love and confidence that holds a
marriasge together. Also Zina, if undetected, leads to
the undeserved upbringing and inheritance of the
11legitimate child, The holy Prophet (8.A.W.) is reported
to have said:
"There 1s no sin after pPolythelsnm,
greater In the sight of Allah,
than a drop of semen which a man

places in a womb that is not
lawful for him." (59)

3.2,3, Background and Nature:

During the early s tages of revelation the punishment
for Zina was imprisonment for women and corporal
punishment for men. This is contained in the saying of

Allah Most High:
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"TIf any of your women he gullty

of iIndecency, csll for four

witnesses from among yourselves

to testify against them, If

they give evidence (and prove

their gullt) then confine them

to thelr houses untill death

overtakes them or Allah opens

a way for them. And punish the
two of youwho conmit this crime;

then 1f they both repent and

reform themselves, leave them

alone, for Allah is penerous in

accepting repentance, Merciful ,
in forgiving sing,"{60) 0

There is guite g difference of opinjon, emong the scholars,
as to the interpretation of the above verses, {i.e. 15
and 16 of ch,l})., Ope group which Includes the Zahirl s
understand the first verse as refering to the women who
commit the offence with the umen refered to in the second
verse.(61) Another group believes that the first verse
refers to married women whilejthe second refers to
unmarried men snd women., This view is supported by the
Commentator n1~3udd1.(62) There is also egnother view
which states that the first verse refers to lesblen
women while the second refers to homosaexual men. There
ig yet another group that believes that the second verse
iz nn abbropation of the first verse and thus the second

verse covers the man and wommn who commit the crime.(sz)
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Imam al-Suyuti in anaplysing the question opines that

the worde used by the Qur'an in verse 16 exclusively

refer to the male gender In matters of the act, the
punishment and the repentance, Al-Suyuti also

eliminates the contemplation of females under verse 16 f
hecause thelr matter had been fully dealt with under
verse 15.(6&) Not withatanding the extent of disegreemeht
under this issue, the Jurists are unanimous in holding

that both verses (i.e. 15 and 16) were abbrogated by the

second verse of Surah al-Nur., The verse savs:

"The woman and the man guilty of
fornication, flog each one of them
a hundred times and let no plty
for them restrain you in a matter
prescribed by Allah if you believe
in Allah and the last day, and let
sonme of the balievers witness the
punishment inflicted on them."(€5)

The Prophet (SAV) alsc added to this abbrogation, the

. famous Tradition which states:

"Pake it from me, Verily Allah has
opened a way for them, Ior the
unmarried, strike them with a
hundred stipes and banish them for
a year and for the married, giva . u
a hundred stripes and stone them, n(66)



For a2 proper understanding of the nature of Zins
it must be kept in mind thnt there are some ereas agreed
upon by the Jurists znd also some aress not apreed upon
by them. Thus a general gppraisal or conclusion would

be more misleadibg than educative.

1. Area of agreement:

Thare are three of such aress viz.

{(a) The 11legal sexual intercourse (al-wal al-
Muharram)

(b) Moral and physical fortification (zl-ihsan)

in the case of married personas; and

(c) Testimony of witnesses,

(a) Tllegal sexual intercourse (al-wal al-Muharram)

There must, to say the least, be the actual
penetration of the glans of the penis inte the
female sexual organ.(67} Tt is however not a ' :
condition that there be actual ejaculation of
semen, or that the penetration of the penis
is complete, Before establishing the offence

1t must be egacertained, beyond every sheadow of
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doubt, that there was penetratlion of the glans,
Thizs is clear from the thorough cross-examination
of Ma'iz by the Prophet (SAW) when the former
confessed that he had committed the crime of Zina,
Tt 18 reported in the bocks of Hadith that the
Propnet (SAW) asked hinm such questions as "Did
you commit sexual-intercourse with here", till
this of vours disappeared into that of hers?;
Like a Kohl stick in its bottle or a paill in a
well? etc,(69) frem tnis the Jurists have deducted
that nothing short of absolute proof of penetration
is sufficient to prove Zins., Thus, were a man to
embrace 2 woman with passiop only the Hadd will

not apply. 2 man once came tc the Prophet (LaW)
and said: "0 Mesagenger of Allahl T met a woman and
I did everything with her except the copulation,®

Allzh Mozt High then revsaled the following verse,

"Establlish prayer at the two ends o
of day and In the early part of -
night, Verily virtues remove
evils,"(69)

Ay this the man said: "Does this verse apply to me"?

The Prophet (SAW) sald "For enyone emongst My Community
who does it,n{70)
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(b) Moral and Physical Fortification (al-Ihsan):
All the Jurists agree that before a person can
be subjected to the punishment of stoning (gl=
Rajm), he or she must be under the state of Ihsan.
This means that the offender must have been
protected or fortified by a fully valid and
consummated marriage., This state is assumed for
the rest of his or her 1ife even though the

Marriage may be terminated,(71)

Through marriage and lawful sexual intercourse
the partyes are presumed to be aware of the
sacredness of the prohibition and also enjoy the
fortification provided by the marriage., The one
who has never enjoyed the benefit of lawful sexual
intercourse cannot be called a person adequately
fortified against the offence of Zina, Such a
person obviously remains exposed and subject to the
instigations of evil forces which may overpower

him or her.(72)
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.!ﬁ;:Q:(C) Evidence: ({al-Shahadah): It is also agreed

among the learned th-t under thg offence of Zina,
the least number of witnesses ;;quired to prove a
case 1is four.(73) This is based upon the provisions
of the Qurtan and Sunnah, It is stated in thg

Holy Qurtan that;

| Hﬁ'n.;,.let four witnesses from among |
" you (Male) testify mgainst them...."(74)

In another verse Allah Most High states;

 "Why did they not bring four witneaseS?..."(75)

From the Traditions it 1s reported from Abu Hyrairah,

 that Sa'md Tbtn Ubsdah asked the Prophet (SmW7;

- "What do you see if J were to find
my wife with another wanj; should I
restrain myself until T find four
witnesses"? The Prophet (SAW) .
Bajd; 'Yenr, '

From the following cuthorities the Jurists have inferred

certain rules such asg that the witnesses must not be less
huve
than four(?ﬁ). upright and that they mustjhad actually

seen the 'Res in Res' (thing in the thing), Other such

conditions are that the witnesses must not contradict




178

themselves especlally as to time and place, Their

evidence must also be taken iIn one session,

2. Area of difference:

Beyond the generally agreed principles of Zina,
there are some principles that find difference among the
Jurists., These are quite a number and fall under
different headings, We have already seen that all cases
that do not fully satisfy the standard of proof set by
the Shariah will not be subjected to the Hudud punishments
and Ta'zir will be applied instead. Also, those cases
that are categorised differently by certain Jurists such
as the Mut'ah (temporary) Marriage, Marriage without a
guardisn or without witnesses, etc, Besides such cases
there 1ies a group of offences that resemble Zjina and
actually have been recopgnised as Zina by some jurists but

not by others, The first of these is;

(a) Sodomy (pl-Liwat) : Quite a number of the
learned including Malik, al-Shafiti, Ahmad
the Zaydiyyah Shiah and even the two disciples
of Abu Hanifah, Abu Yusuf and Myhammad, are of

the opinion that the sexual act done, illegally,
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through the frontal genital or the rectum

of a woman or a man entalls the Hadd punishment

of 3333£77) They Incorporate Sodomy into 7lng by

analogy, taking the similagrity of the two acts as

the simile. They further argue that Alleh Mozt

Hygh equates ithe offences by referring te.both

whoredom . and sodomy 1ln various lnstances as _

"Fahishah" (indecency) e.g. in the following vérses;

"Verily you approach men in your
~wanton lust instead of women"(78)

And the verse which saysg
"Verily vou approach indecencyt"{79)
The contention of the Jurists is that the word

al~Fghishah (indecency) has been used for hoth Zinas and

Sodomy. They also back themselves with a Tradition of

the Holy Prophet (3AW) narrated by Abu MysSa which states;

. "whenaver one man ppproaches another they both are

adulterens, n{80)

on the other hand Tmam Abu Hanifah argues that
| sodomy does nct fall under the headlng of Zing for the
simple reason that sex in the natural way 15 celied

Zina while sex in the unnatural way is called Liwat
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{sodomy). Thus if they had been one and the same thing
there would not have been the need io use different terms,
Abu Hanifah alsc arpues that the Sahabah (Companions)
differed as to the punishment for Sodomy. This is a
clear indication that sodomy 18 a seﬁarate offence,
distinct from ZEEE'(B1) The Zahiris are also of a
gimilar view.(Bz)

It must be noted that all the Juwrists agree that
anal colitus prasticed with a wife is not punishable by
Hedd and in the case with most of them, apply the Tatzir
only.(83) Infact Imam al-shaflifl regards it as an
Jttiyad offence 1.,¢. an offence punishable only if
repeated without heed to warnings to desist.{gh)

(b)Y The aAct of Zine wlth a Dead Terson: The majority of
Jurlists led by mMelik, sl-Shafiti and phmad hold thst
sexual intercourse with o dead woman who was not the wife
of the offender, whether in the natural way or not,will
be regarded as Zﬁgg.(ss) But with Tmam Abu Hanifah such
an offence shall not be treated as Zina. Re also held
that the same law applieé to the woman who inserts the

(86)

genital of a derd man into her's.
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(c) Bestiality (al wat al-Bahimgh): Here only a

minority of the scholars consider this act as similar
to Zina, such as some of the jurists of the Shafi'l
school and the Zaydivyah Shiah.(87) The majority
however do not place this act under the offence of
Zina. Abu Hanifah, Malik hold that such an offence will

be punished only by Tatgir.(333

This view is supported by some of the Shafi'i and
Hambali Scholars., Some others however insist that the
Ta'zir punishment to be inflicted must be the death
penalty, They suppert themselves with a Tradition of
the Prophet (5Aw) which says: “gill whoever !approaches!

ar animal and (also) kill the beast."(ag)

(d) Cases of unlawful sexual intercourse with minors
and Tnsane 8: Where the Minor or TLunatic ig male, there
will be no Hedd on such minor or lunatic, But where the
Minor is a Mumnayyiz (i.e. has attained the age of
discretion) he will be punished by Ta'zir. This is
agreed by 21l Jurists. But they differ as regards the
woman involved., Abu [ianifah says that she shall be

punished by Ta'zir only becmuse she 1s, at most, the
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passive partner, He also supposes that since the act

of the minor or insane 18 not s 'complete' act of 7ina,
then the woman cennot be '"fully' punished for an h
tincomplete! act.(go) Hewever where the adult and Saﬁe
partner is a male he must be punished by the Hadd.

Tmanm al-Shafi'i will punish the edult and =s=ane offender
regardless of his/her sex.{51) This view is strongly
supported by the Zahirias, the Zaydiyyah Shiah and even
Zafar of the Hanafl School., They argue that punishment
must Yie because guilty partles are punished for their
separate acts and desires they quenched. Thus since the
man or woman achieved this (regardless of the mental
state of the other partner) he or she must be fully
puniahed.(gz) To Imam Malik 6 the woman who has sexual
intercourse with an insane person will be punished hy
Hadd of Zina but not where the minor is involved. wMalik
con tends that sexual pleasure is not contemplatabqe
with a minor boy but is possible with a lunatic,{93)

On the other hand where n man defiles a minor girl or

a female lunatic, Mallk holds that he shall be punished
by tﬁe Hadd of Zina, However where penetration is not
practicable with such a minor girl, Malik holds that only

(9k)

the Ta'zir punishment will be given.
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(e) Sexusl Intercourse with a woman Hired For The _
Purpose: Imam Atu Hanifah 18 the only Jurist known to
have declared thet the Hadd shall not apply to such a
matter. The great Imam held that where a woman is paid
for sexual Intercourse, thai payment conaltltutes dowry.
For this reason the.ﬁggg must be put off, The Inam
supports himself with a similar case decided by Umar
b-al-Knatteb, where he sald "this is her dowry." Umar

relied on the verse which Bays;

"and fer what you'enjoy from them,
(women), pive them their rewards as
an obligetion,"(95)

All the other Jurists have not accepted this argument
and the famous Zahiri, Ibn Hazm,replied Abu Hanifah as

follows; "Beware { this 1s a way to (encourage)
: - Zina and a licence tounlawful indecency
- and assistance to the Devil in opening

the gates to great sina,.,.."(96)
Fmam Abu Henifsh must not be misunderstood as letting
such c¢riminels free. The Ta'zir will be given for their
immorality, | ‘
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(f) Hadd on the Non Muslim: There is also a difference
if opinion as to whether the infidel should be stonned

to death, One group of scholars, Inciding Imams al-
Shati'i, Abu Yusuf and Tbn al-Qassim,believe that the
infidel shall be stonned to death if he is a Muhsan

(i.e. married) free and sane, But Abu Hanifah, Muhammad
and Yahya say that such an Infidel may ohly be whipped but
not stonned. It appears that they pose this view because
they asaume that the 11 status of Thsan (moral and
physical fortification) cannot te attained without Islam
(i.,e, submission to the faith}.(97) Imam Malik held that
only a Dhimni (ncn-=Myuslim subject of the state) may be

subjected to the Hadd punishment,(*®)

Recause of the Mapnitude of an accusation and effect
of 7ina the Jjuriszts have gone through pains to identify
the scope of Zina which must be déne in order that not
every casc of sexunl involvement iv targed as a Hudud
offence subject to the cepitel punishment for Zina., The
above mentioned instinces are not the only merns of
narrowing the scope nf Zina, Tnfact befcre g cage of

7ina is entsblished mony a condition are placed such as
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those to le examined vnder the following heading,

324 Pro®f of Zinu:

Zina mav bhe proved by four meang which are;

. Shghadah  (evidence)s

2. Toerar (confetalen):

—————

2. Niratin {(nregnancy); and

—— e ——

i, 5Li'an vutnal i{mnercation)

————

-
.
=
E
D
£

deh  (cvidence): There is a complete concensus
of opinion smenpg the learned that the least number
of witneases to prove the offence of Zina is four,
The witnesas must be adult, sane, of good memory,

of sound SpﬁPCh(QQ) and sight,(1oo) upright(101} and

Muslim.

2 Tqrar (Confessinn):; Confession by either the adulterer

or adulteress is recognised by all the Jurists as

a valid means of proof, Abu Hanifah and phmad have
sald that the confession must be made four times in
order to meet the standard of four wilnesses, They
argue that the Prophet (SAW) kept turning away from

Majz until he had made four distinct confessions,
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In a narration by Nutaim b, Hudheil (RA), the
following words are found; "Verily now you have
confessed four times.....". They rlso say that
Abu Bakr al-Siddiq (RA) warned Ma'iz on the
occassion by saying: "If you repeat it (i.e.
Confessinn) a fourth Lime the Messenger of Allah
will stone you"! Finally thev say that four
confessions definitely eliminates the slighest
doubt nes to the occurrence of Lhe act.102
Tmome Malik ond Shafi'i however accept mne
single confession, Thev rely on the saying of
the Prophet (3Aw): “o Imasis go to this woman and
if she confesses, stone her." They say that the
Prophet (S#W) turned away from Matiz in order to
investigate Into the mental socundness of the
confessant, Theyv clalm thal Lhe Frophet (SAW) had
sent for word on this twice Mrom the people of
aslam,(103)
The confeeseion must Le clear and precise ns to

the detalls of ihe cffevce. The conlfessent must also
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te throughly cress-evamined, Tt has been reported
that the Prophet (StW) hsd probed Ma'iz to the
minutest detail, The Prephet (SAW) had inguired
whether Matiz was drunk or inssne and this wes
properly investigated by one of the Comwpanions going
over to Ma'lz and smell ing his mouth for the fumes of
wire, Toe Prophet (SA%) zl1so ssked such minute ouestions
such n3 : "Moybe ycu Just lay with her...,or embrsced
her....Did this of yours disappesr inte that of hers,...
Do you rerlly know whiet Zina 1897 e,t.c. After the
Confesepnt nroves hie case teyond 2very shodew of doubt
he shol] ther be runishad. An inouiry shall nct Y= made
into the idertisfy of 1he sexupl partner mless merntion of
him cr her iz made hy the Canfescant, A1l the Jurists
agreec that if the nlleped aexusl partrer denles the
charze he or she cennot be »unished, The tfalcet charge
will not go unnunizbed gecordine te Malilk, cl-Shafird
and Abmad. ‘Ihe Confeupsnt will bave o taole the
punishmert of Qadhf (defamation of an innocert lady) and
also his purnisghuent under the offence of Zina.(1ﬂh’ The
1law acceplcé by fhu ruaifan is very differcnt from the
avove view of tha sajerity. He says Loat where tie

alicged partner 4deiics ihe act, the confesslon develops
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a Vacuﬁm whiéh.cannot ;e ignored i.e. that églingfedieﬁt
‘of the offence of Zina, being the participation of two
persons together, fails to be prOVed.(105) Abu Hanifah
also insists that the confession must be made inside the
court roem, The majority, however, do not subscribe to

this view and wlll accept the confession as long as it
(106)

The Majofity107 of Jurists.allow.fhe Confessanflfo
revoke his Confession, They rely upon e Tradition
| reported from Abu Hyrairah (RA) that "when Ma'lz felt
the impact of stones he cried out: "0 people take me back
to the Messenger of Allah”.......but the people continued
until they had killed him. When we returned to the

 Messenger of Allah (SAW) and informed him, he sald:

"Wolld that you had left him off and brought him to
meln(108) '

The Majority argue further that if the Confessant
is true in his revocation, then he must be false in his
" Confession, and if he is true in his Confession he must

be false in his revocation, This cast s a doubt over
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the whole matter and the Maxim *doubt puts off the

Hududy must apply. (109)

3, Al-Oira'in:- This 1s the menifestation of pregnancy
in a woman who is not known to have a busband, or whose
husbsnd is known to be a minor or not accessable to her,
or even a woman who hns a husbend butgives birth within

a period less than six months.,
Umar (LA) is reported to have saidﬁ

"The stoning 1s obligatory on

everyone who commits adultery,

Male or Female who 1s morally

fortified, 1f proved by

evidence, pregnancy or Confession."(1jo)

But most of the Jurists do not coneider this as a
conclusive proof of Zina, Some other corroborative
evidence must exist, JThey rely upon a case decided

by Ali (R.A.) where a pregnant woman was brought to him
and he asked her: "Were you compelled? She replied 'No.!
Ali (RA) then said: "Then may be a man !approached! you

in your sleep."

' Thus‘béééuse of the pos=zibilitijes that cannot be

overlooked, the Hadd will not be applied according to
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the majority. But Tmem Malik insists that the onus

of proof must 1lie on the pregnant woman to show that
she was laped, or to produce evidence of innocence, for
example, reporting an incidence of rape befere the

mani festation of pregnancy,(117)

L. Al-Lisn (Mutual Imperecation): This results from
2 husband finding his wife in intimacy with another man,

or when a husband denies the paternity of his wifets
pregnancy. 7The Tslamic Law requires that both teke Oaths
by A1lah to that effect and in the words of the Qur'an;
"Tt shn1l avert the nunishment from her if she swears
four timea by nllnh....“(112) These words of the Qur'an
have led to a difference of opinion as to whether four
oaths taken by the hucband can justify the Hadd
pimishment on the wife if she fails to swear. Malik
al=-Shafi'y and I.aith say the wife should be given the
Hadd punishment 1f she refuses to swear. But Abu
Hanifah says she will not be stonned but imprisoned until
such a time as she decldes to swear or confess hor
guilt, Infact this view has been Justified by Abu-1 Ale

Maududi, thus;
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"The Ouran does not specify here, the
nature of 'pmishment', it simply
mentione punishment, 7If it is
argued that punishment here means the
punishmert of Zina only, the answer
is that for the purishment of Zins
the Qur'an has impcsed the condition
of four witnesses in clear words, and
this condition canrot be fulfilled by
four oaths =sworn by one person, The
husbends oaths can suffice for him to

gcome the mimishment of Qadhf
(defamation) and for the Wife to frce
the inhimction of T 5an; but they are
not enough to prove e charge of Zina
agoinest her, The womans refusnpl,......
ceritelnly ereates n suspicion, and a
etrong suvspicion indeed, but p

prescribed (Hadd) punishment cannot
be enferced on the besis of BUBpiCiUnE-."(113)

The offence of Zina i1s the wost diflicult to prove.

This is perhape due 1o the slern punishment that follows

the commission of the offernce,

Punishment For Zina:

Cenerally speaking before nunishment is given,

certain matters must he settled such as that the

offendor 18 a sane and adult person who kmew of the

prohibition and went on by his own free will bo execute

the crime. Tt has been discussed earlier on, that there
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i8 no Hadd on thc child, the Insane and the Coerced,

The punishment for 7insg is twofold; i.e. the
punishment for the Blkr (unmarried) and the punishment

for the Muhsan (Farcic’),

1o  Punizhwent for the Bikr (lamarried): ior
unmarried persons the punishment prescribed for the
culprits is one nundred lashes aml banishment for a
year, regardless of the sex of tne olfender, The

Nrophet (SAY) is rerortsd to have snaid:

nTake it {rom me} Verily Allsh
hre opeoned o way for tham, For
the unmarried persons, whip them
a hundred times -nd bpanish them
for a year."(114)

This Traditien come after the revelation of thie verse

of Sursh h.] - “:‘__lr. which anyss

“The fornicntress and the fornicator,
atrike esach of them with = hundred
stripes...."(115)

T™e Jurists have however differed as to the
obligation of enforcing the punishment of exile, The

great Commendtator on the Jurtan, Ibn Kethir,
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has explained the position thus;

"eres.The Majority nave added exile

from the town except Abu Hanifah as

with him, 1t is ontional (i.,e. exile),

The majoriiy rely upon a Tradition

centained in the Sshibain (of Bukhari

and Myslim),.....froim ADU Hurairah

and Zpid Tin Khalid on the delegation

of desert Arab s that came to the

Mezsonyger of Allch Salls e " 116)
The Henafls on the other hand view that exile is
optional for the Judge depending cn the circumstacnes
sorrounding the case, 7Tt appears then, to them, that
the punishment of exile is neot a ligdd punishment bhut

one under Tz!zir,
Meuning of kxile;

The MaJority of the Jurists understand ?exile? to
mean the banishing of the offender to a separate iown,
But Imams Abu {lanifah and Malik say that it should mean
Imprisonment of the cffender, The view of the two elders
has not been exactly followed by their discinles for the
trend in the schools ls Lo lmprison ithe offender in a
different or separate town, Tpmams al-Shafi'i and Ahmad
both held that the ~xile shall be to another town without

frmprizonment. Put juot a3 in the case of the two elders,
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Abu Hanifah and Malik, the followers of al-Shafi'i and
Ahmad incline towerds eyile with a sort of surveillance
or observation over i1he offender. This is also the

.
o . . L
view of the Zahiris,' )

Frin en cbrervery garcpeclive, it ig obvicus that
tie 12ticrals of ¢xil. fg to put the offencer ocut of

publiec vicw tor two purposes; the first is to protect
the Sociely from his mena.ce and evil znd the second is
to give the offender 5 rew g¢tarl in 1ife after being
subjecetod to the degrading punishment of lashes in
outlic, The learmed scholars surely had this in mind
and this stunds transparerclly, “he fact that they onted
for imprisonucnt in somec instances mav have been due to

4

the bLeurirg circumistances auring thelr times and ages.

2. Punishment For The Married (muhsan):

T™e Tslomic [aw imozes a heavier penalty for the

married whc comrit 7ina, The rationale bahind this

——

difference lies in that it 1is presumed that the unmarried

nersons whe are not sdequotaly nrotected from Zina should

not he made to suffer the same nunishment as those vho
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are already fortified against the crime of Zina, Also,
that one who bLreaks his fortificatlion and wanders into
the prohibited field of Zine nust have only himself to

vlame for the conzequences.,

Tt s then o wonder that the Sharish prescribes
the penolty of stourninrg to desth and the strokes, one

hudred tines, vor the married persons,

The_ Stoniing (p1-Najn):

11 the schelays agree that this is the punishment
to be adwinislered axceph s party of the Khawarij. They
arfue thatl it ds not contained in the Qur'an., But the
majority rely on tre various mMutawatir Traditions (i.e,
very viell known amongst the Companions, the Succeseors
to the Coupaclons and the Successors to the Successors)

ni the Frophet (S.A.%,) 3uch as the case of Ma'iz al-

A8lami, =nd weman {rom the tribe of Ghamid.(118)

There 18 however a Aifference of opirion ro to

whether the offender should be stonnnd as vel?
whipped a hundred times. Tha ritnorfitv nf troricts led

by Ibn Hazm, Tshaa b. Rahuwayah srd Hafean al-Fosari
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hold that the offender shall be whipped and then stonned
to death. They rely upon the Tradition of the Prophet

(SAW) which =zayzs;

M esessolaBsh them a hundred times

and stepe tnem,"fl1?)

They tis0 vely upmt o Jdesinion of 11 ((A) whnere he
lashad shacabial cir Dwesday one stomned her ca Friday,
He then Geclared; "1 lashed asr In sccordace with the
Book of Allah and stonned her in accordance with the
Traditions of the Messenger of Allah (SAW)."

on the other hand the Malority inelvding the four
Sumi lenaders sav that on'y the storning shall be dene
hacause the Prophet {720) did not whin in hoth the cases
of Ma'iz and Gamidivyoh, Thevy also quote the Tradition
of tha Prophet 8.4.'1, which nays,

"N Tngia eo ho thiz woman and

if she confesses, ctone ner.
f1,a, whinning not mentioned).

Finallvy they armue that beth Abu Bgkr and Umar did not

Jrelude the whivpinz to the stonning,130

A lopical middle course hess been offered by Sheikn

Tahlavil who says that:
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"It is lawful for the Jjudge to

combine stonning with lashing but
it 1s preferrabje to apply stonnin
only as the Prophet (SaAW) did“(121§

Conditions attached to stonning: The main consideration

here 18 al-Thsan (Mgranl fortification). The elements

necessary for Ihsan are;

(a) Freedom: The offender must not be a slave.

Allah Most High says;

"Then if they are guilty of Indecency
after being fortified by wedlock, they
shall be given half the punishment
prescribed for free, unammaried
women"......"(122)

The word "Muhsanat" here, is undetstocod by all the
Commentators and jurists as 'free women who are not

married'except some of the Khawari] and Mu’tazilites.(123)

Male slaves are incluyled into this verse by analogy.(12h)

(b) Consummation of a Valid Marriage:~ The fact

that there was a valid retirement (Khalwah

al-Sahihah) between the spouces is not enough,

There must be the actual act of sexual

intercourse performed in the natural wav,
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Sexual intercourse through the rectum or other
means than the Vaglna cannot possess the parties
with the status of Thsan, The marriage must

also be a fully velid one, and not a woid or
Irregular Union., It is also an element that the
marriage not be comsummated during the wife's
period of menstruation or while one of the parties
hns entered the state of lﬂzgm.(125) Tn addition
to the abtove requirements the consummation must be
between spouces of equal legal capacity according to
the Hanafls and a report from the Shafi*i school.
This view stresses that each of theISpouces must be

(126)  put Tmam Malik disapproves

sane and adult,
of this conditinn and says that i1f one of the spouces

is fully s ane and adult then he or she must be

~ presumed as fully fortified regardiess of the

mental state or age of the other spouce.(127)

Islam: Only a Minorlty of the Jurlats consisting
of Abu Hanifah and Malik consider Islam as a

requirement. They rely upon the statement of the
Prophet (S8.A.W,) to Hudhaifah (when the latter

sought the permission of the former to marry a
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woman from the disbelievers) i.e, "Leave her
alone for she will not fortify you." The
MaJority however hold that Islam cannot be a
condition under JThsan because the Prophet
(SAY) stonned the Jews and Zina 1ls a henious

ain in all religions,(128)

From the above discourse it is clear that
a very high standard is set and this, if
properly followed, ensures that a very limited
proportion of offenders nualify for the stonning.
Coupled with the ecually difficult tssk of proving
the offence the rationale of the Shariah reveals
itself; this is to make the occurence sxtremely
rare in Socliety. As a result, the sacredness

and honour of the prohibition is maintained.

Method of Tnflicting Punishment:

Miite a number of rules sorround the proper manner
of executing the nunishments for the offence of Zina,
A8 regards the whipping, the following points must be

obsorved,
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(1) Punishment must be done in Pyblic: This is

due to the saying of Allah Mest High,

",.oand let a party of the (129
believers witness their punishment, ‘'’ )

There is a difference of opinion over the
interpretation of the word 'Ta'ifaht (party).
Has®sn al«Passrl soys it simply means publicly,
MoJahid =ays any number from one to a thousand,
Ata says there must be at leasi two people. Tt
is also the view of Tshaq b. Rahawiyyah and Said
b. Jubair. Imom Malllk and a2l=-Shafiti both held
that the lecast number should be four in analogy

with Lho Lvutimhny.(130)

£

The Jslomic Law insists on the presence of
membars of the Tommmity during punlshment in order
that the offender may be debased and made an example
of, Thls acts as a deterrent for both the watchers

and the offenciers,
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Laeshez must Lio »s3tricted to the outer sking
A1l the lexicographers and commentators are
agrend that the ward contained in the verse;

i,e. 'J114Y neana the skin, Thus lashes must

not penetrate or cut the skin so as to reach the
flesh or bones, The Propnet (SAW) insisted on »
mediun whip Lo Le u&ed(131) snd Umar, also, 2 lwnys

used a mediun Whip.{132)

th Yarifeh and Malik hold that the offenders
clothes shall te removed except hic underware, in
tha cese of n Mon, PRut Trnagpe al-ThatTit'{ and shmad

Insiet or the roanval ef “epvy pernents caly, such
=3 may rullify t"e imppst of tha 1lashes, A1) the
furistye apree trat the femels nhell ot he
mnacessnd, The 3h=211 be wrapred up sccurgly in
spdsy Be wrerocye her coverdng, ‘he sbinll salse

Y oaagne Ko Uib owpes BellK be dtolsted in viewing

Lhat, ‘e nale shzll sleso Ve made to sit. The

Joci by ony el Uhie uan shall te wace to s tand
e 11 the goeasilive peris of the body such as

the heatd el rivzte pevts ghall not be whipped,
Tha strik:;s nust glse 2e of mediun force. This is

conkrelled ty the exerutlones hot raising nhis arm
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above hls head. The executioner must also be

a man of %nowledpge, It 1s reported that the
Frophet (5.4.W,) employed, for the pmrpose, such
pious men as Ali, Zubair, Migdad and Dahhak b,
Suryan.(131) Tne benting shall not be carried
ot in intence heat or ccld, cn the sick which
includes *he prepmaonl weman and the woman in her
JTochis., 'The punishment chall be put off until the
circumst ances choanpe, A1l the Sfunni leaders
except Ahmad holcd tris view., The others insist
thnt only the cocn of the nregnant woman shall be

-J?

< tnyed, ore the offender 15 too wesk or old he
may ke whisped with zdeterriorated whip or the tail
of o germent or sn object «hich reduces the fear of

hy
possible 4Ovth.(1?!a

But where recovery is not forseeabie, Abu
Hanifa, nl=Shafiti and Ahmad hold thet one hundred
comes may be tiosd torether and used Once. Tmam
Mnlik however helieves thnat each s troke must be
Fiven nﬂnnrnfnlﬂ.r135) Tt is probabie that the
majority of jurists sse the punishment as more of

a sirmificant exorcice than a nhysical e ngagement,
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The same ruliny was given by Allah (SWA) in the

case of Ayyub (A.S.) »nd his wife.(136)

As regards to nimishment of stonning, all the
scholars agree thnt the man shall not be made to stand
in a pit but a pit chall be dug for the woman reaching
to her chpst.(137) here the offence is proved by
confession, the offender shall not be tiled-up,and if
he flees shall not be chased. However wh re the offence
is proved by testimony he may be tied up if he refuses
to remain still.

The stoners shsll be made to stand in ranks as in
the case ef prayer. Fach rank shall throw and turn
away. Jt is reported that when sharahah was to be
stoned, the people sorrounded her and were about to
commence when A11 (R,A,) said:

"This is not the way, You Might

hit yourselves, prepare ranks as

in the prayer Sone rank after

the other,"(138
Imam Abu Hanifah insicts Luaut the witnesses who gave
testimony must be the ones to commence the stonning,

then the Tmam or his deputy, then the pecople, This
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procedure is only recommendable according to al-Shafi'i

ond Ahmad, while Malik oppeoses it completely.

This poslition is taken obviously to discourapge
potential witnes=es, The advantage here is Lhat the
falze witness will not core forward if he knows the
great iuplication oi his act, Nentheless, certain
sound witnesses who may be feeble or weak iright be
frightened away from pgiving evidence at all, Strangely
enovgh, this appears to be exactly what Abu Hanifzh secks
f.6, to reduce the number of such punishments actually

executed.

The 3toning shall be held in all whether agnd all
the body may be freely attacked., The punishrent must
be completed in the fastest pcessibie time 8o as not to
nrolong the suffering snd sgony of the wictim, He must
be killed by stones bones and mud slime, not small
pebbles, or any other wesnon such as a sword or gun,
After death of the cofferder, he shall be washed,
shrouded and prayed upon before being buried. The
Prophet (SAW) is reported to have said of the remnins
of Matjz al Aslami; "Perform the same rites for him as

you ro your d rad."(139)



3.3 Al-Qadhf (Defamat 1_r'l_r_1_}_:

The Islamic law rresumes and promeotes modesty,
chastity and goodness over all persons of the Islamic
faith, Thus whcoever allefges indecency to another must,
as a matter of 1aw, surcort himself with the necessary
proof or face the punishment for the offence of

defamation,

By TJdmat, the 1w of defamation was initiated after
the camraien agnirst B-ni Mustaliq which tock place,

according to the majority during the g8ixth year of the

10
Hijrahs 40) Tt 1s #1530 apreed that the verses on

—— e

defamation were revealed on the occassion of the false
allegation apainst Aishah by the hypocrites of Medinah.
A case of defemation is compounded by the object being a
respected member of society. The family framework is
disrupted and doubts arise as to true paternity. This,
obviously, crentes a stain that remains for generations,
It is for this reason that defamation is regarded as one

of the 'Major!' crimes and is punished by eighty lashes,
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3.3.1. Definition: ‘he word Nadhf literally means
to tcast! or to tthrow' an object, Tais appears in the

Holy nuran where Allah Most High Says:

"lecall {0 Moses) when We insplred
your mcthers; “ast the child in a
vox and cast the box into the
river...."(11)

In ihe techrnical sence it implics 'throwing' an
accusation al unother, DNefamotion, under the Shariah

has been divided into two; vie (a) defemation punishable
by Hadd and (b), defonst.lon punizhabje by Ta'zir. In the
first case the detarer sccuses a morally fortified

person with the act ol Zina (adultery) or challenges

the paternity of Lhe person defumed. In the second case,

the defamation is nol of Jina but of acts such as theft,

wine-drinking, gambling etc; or an act that does not

amount to Lhe offence of 1'3jna.(‘”!2}

Beda2 er_’-‘in_l_"ﬂ‘lri:

—

The Jjurists lsy down three necessary elements which
are:

1 The act of sl2nder;

?. The person d efamed; and
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3. Purpoar of the alanderer,

-

1. The act of S1andor: This hapnens when someone is

accused of 2ina or the paternity of someone is
chall enged, Thus whoere agne is addresscd; '0 ye
ndultrreﬁ, ehis is no act of slander (Dadhf)., It must
also be recopnised thal where someones paternity is
challenged, there is o charge of adultery lavelled
aralonst the mother ol the person and also an injury done
to such son., It sullices then, as defsmation, to simply
cail somone by a name other than hils known father'a.(1h3)
The accusation must he that of preper Zina and not mere
unlawful sexual intercourse,. The addressing of another

as a bull or donkey; or with wine drinking or disbelief
is not defamation nunishab1e by Hadd, But an accusation
of sodomy will sufiice according to the schools of Malik,
AMl-Shafiti and ahmad, If the slanderer were to slander

a congrepation of p=aople Individuslly, onlvy one
punishment shnll he piver, Put ITmam al-shafi'i says

that the offender shall be punished separately for each

slander of the menbers of that congreﬁation.(1”h)

T™e najority of scholars hold that the ascendant

(h.h.2.) ecannot Ye purdshed by [ladd., However one
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1et him off withont having him prove his cha»pe, If
ne falls to do this, he wonld have Jeopardized the
future recognition and credibilitv c¢f the injured
party without Jjust csuse. Here the intention of the
offender 1s not ifmnortant under this offence of strict

linbility, 1i: shall be punished accordingly,

3.3.3 proof of 0adhf (Defamation):

The offevoce of Dasbf may be proved by elther

witresses or by Crnfeunsion,

1. Witnesses: #« In the ecase of Zina, they must be
adults, sane, of good memory and speech, Myslims and of
respectable choracters, They must not be known enemies
of the accused, The minimum required is two witnesses
who must. be male secordine to the majority of scholars,
Some Jurists of the t"3liki 3School however accept the
evidence of one man ared two women in exceptional
circuwsfnncos.(|qw) The wiineszes must be properly
erene-oxemined a3 to the identity of the partijes and
nature of the 3lander,  Any inccasictency beiween them

shall vender their testimenies inadmissible.
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There is a diflerence of opinion as to whether
fhe evidence of a person previously convicted of
slander may be admitted, A group of the Jurists say
that such a persoﬁs evidence will never be accepted.
This view is taken by many of the Iragian scholars,
They rely upon the verse which says:
" eeaesind do not accept their
evidence ever after; for such
men are wicked transgresaors.“(150)
But the Medinan Scholars tend to believe thst thls
rejection of testimony is suspended upon the transgressor!
conduct, Tf he repents and reforms his way g his
evidence may be accepted in future. They argue that the
next verse following the above stated injunction supports
this assertion. For it says: | |
"Fxcept those who repent thereafter
and mend (their conduct)}: For
Allah 18 oft-forgiving, Most
Merciful,"(161)
They also rely upon the statement of Umar (R.A.) to
Abu Bakrah and the two other witnesses(162) who had

testifled in the case of Mugirah b. Shu'bah:
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"I{ you repent, T will accept
your evidence in future,
otherwise not,"

Tt is clear that the difference between the two views
lies bk=2hind the fact that whereas the Kufans (Iraqis)
unéerstand the forgiveness to apply to only the act of
slander, the Medinans include oven the tap of ‘Fisaq!, or
transgression, which is the reason for refusing their
testimony, However all the Jurizts are agreed that the
repentance of the offender shall not gvolid the legal

punlshment by way of Eighty Lashes.(163)

2. Confession: This is also considered as a meens of

proof if it is clear and unambigiocus, Hewever Imams
Abu Hanifah and Ahmad say that unlike the cace of 7ina

a confesslion of Oadhf once made cannot be retracted(16h)

3.3.1 Puaishaeat oo Oadhg (Delanation):

The punishment comprises three elements, These
are thst the cffendrr shall be given the elghty lashes,
branded as a transgressor (fasig), 2nd shall not be
allowed to pive tectimony in future.(165) St¢rictly

speaking, only the eipghty strokes are the Hadd
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As stated above wine is the key to all evil,
Tt wreeks the society by causing laxity in morals éﬁd
good education, violent crime and a host of other evils
and indecencies which may crop up to the intoxicated g

’ 1
persons senses.

3.4,2, Conditions lor the Offence of Wine Dpinking:

These conditions shall be considered under three

headings whjchaare:'

1. The act of drinking (sharb):
2. The offender; and

3, purpose of the offender,

1. The act of drivking: This, according to the general

cencensus of the Jurists, is achieved by the offender
consumming the wine through his mouth into his siomach.
Intoxication derived by such means ss snilffing, inJecting

182
or through the rectum is punishabye by Ta'zir.( )

The majority of the Scholars will not punish for
the taking of a substance that has been completely
diluted. Hewever Malik insists thal the punishment

shall apply regardless of whether the taste, smell and

colour of the wine hos been lost,
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T+ is however nllowed for a person in dire-need

of drink to take win: as a l1ast resort under the doctrine
of necessity, This view is taken by the majority of
acholars, TImam Ahmad however makes a distinction between
the case of mixed and unmixed wine, He insists that the
person under such a need must be shown to have diluted
the wine with some other substance before taking it;
except where this is not obtainabie, But the majority

of scholars do not extend this situation of necessity

to the wine taken for medicinal purposes, They argue

that the Prophet (S,A.¥ ) declared that;

"Veril¥ Allah has not placed
medication in what the has

prohibited,"

Abu Hanifah however, »]lows wine to be used for medicinal

(183)

needs,

& he Offender: The offender must be sane, adult and

—

Muslim to be punished by Hadd. The non-Myslims sare
only punished by Ta'~ir as a m=tter of public policy.
The of fender must net also have been compelled by way

of duress.
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3., Intent or Pyrpose of the Offender:

Tt is a necessary condition that the offender knew,
at the time of taking the substance, that a great
quantity consummed will cause intoxication. The pesition
is best presented by the words of the great Hambale

scholnar, Thn Nudamah:

"Tt is a cendition for the
oblipgation of Hedd that the
drinker knew tRat a great
quantity will intoxicate him;
if he did not know (this), he
shall not he subjected to the
Hadd punishment as he was
unaware of its prohibition and
had no guilty intention
necessary to gerpetrate the
WroNg....."(184)

Furthermore the offender shall be exempted from the
punishment if he claims that he was unaware of the sin in
the act of takineg wine, subject to the condition that he
is a new convert or that he is a muslim who lives far
apart from the settlement of Muslims, The Jurists hold
this view in line with the decisions of both Abu Rakr and

Umar to the same nffect.(Tﬂs)

3.41.3. Proof of Wine Drinking:

Rroadly speanking two means cover the preoof of wine-

drinking i.e. confession and Fyidence,



1. Confesslion: 011 the jurists hold that one

Confession is suflficient to prove the offence. Abu
Hanifah and his discinle, Abu Yusuf stipulate that
the confession must be made within a limited period i.e.
from the consumption to the escape of the stench of wine

from the breath of the CGerssion.(185)

2. Fvidence: it could take various forms such a=

discussed below;

(1) Testimony of Witnessesy two male witnesses

who are nonourable are sufficient, The

Hanafi s siress that at the time of giving

testimony the stench of wine must be lingering

on the breath of the offender.(187) It is amlso
required that the Judge should cross-examine

the witnesses properly in order to eliminate

the possihility of duress, and to avold

uncertainty.

(ii) Intoxicanlion: According to Malik and Ahand,

tho more b that an individual is found in the
state of intoxication is sufficient to impose

the punistiwent of tadd. They argue thet
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intoxicatien con anly come nhout by wav of

the consumption of wine, On the other hand,

Abu Hanifah and al-Shafit'i say that intovication
per-se is not sulfficimt to juatify the Eﬂﬂﬁ
punishment as there may be several couses of
intoxication which mav mitipgete the Hadd. Imam
al-shafi'i cited injection, necessity and duress,
Tt §5 obtwilous thrt the fnnafis will not support
this view of 1”111k »s with them intoxication may
result lawfully by some means or may only fall

(188)

under the Ta‘'zir punishnent,

(1i1)Vomit: This is given the same status as
intoxication,(189)

(iv) Stench _of wine: According to Malik snd a renort

{rem phmad, this is sufficient to warrant
the Jladd punishnent., This was also the view of
Ibn Mastud, and Umar is reported to have said:

"T have smelt wine on his breath...J
shall wails Tf T observe ( gpnits of)

into xicatien, T will whip him,"

These Jjurists hold that 1t is as strong as na

confessional statement, But Abu Hanifah and al-Shafiti



are sunvorted btv the asjority of Jurists in their view
that ihe mere atemeh of wine i3 not enoupgh cridernce to

JustifTy the Viadd,

on the whole it appears that Malik, due to his
orientation, nmnd indeed style, the defendant is not
allowed to abuse the law so as to exploit and hence
beat it, This view is 8imilar to the casa of n
manifestation of pregnancy and the mother to be claims
she was raped, Melilk puts her under pressure to show
that she was so raped, "he other Jurists however by
their style give aloi of reem to the defendont to
manouvre out of trouhye, not due to his efforts, but

by giving him the benefit of the doubt,

3.h4Jie Punighuaent.

The punishirent for Inloxication has nct been
expressly € 'ated in the Qurtan, The Messenger of
Allah (SsA.%,) had also given various punishments for
the offence. The Companions also gave different
punishments, Abu Rakr gave forty stripes and so did
Umar temporarily. But when the offence became rampant

Imar ¢alled a “nmimeel and the Compenions esrrived at a

concensus that the punishment be eighty laskes Lased on
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the aralorv with defomation, The srnlopr was surplied
by 213 (R,A,) who said;

"Worily cone who drinkz pets

intoxicated and ore who §

intoxicrted raves and nnr}%?ves

defemes and the defamer is to

he lashed, ecighty(times)"
This verdict has been adopted by Malik and Abu Hanifah,
There is alcso a report of Ahmad to the same effect.
Imam Aal-Shafit'i however, holds that the punishment of
Hadd is forty lashes, (the highesi glven by the
Messenper of Allah), According to al-Shafi'i the
additional forly J1ashes can orly constitute Tatzir by

the jidge an a cituntional necessity,

M1 the Mrists are settled th2t the purishrent
for wine-drirking shall »r stayed untll the offorndar
becomes scher bacquse the full) effect of the punishment

will nnt he reqlizerd,

Since the punishient of eighty lashes is based on
the Jjtihad o the oempacionz and ret strictly from the

Ouran and Surrch, Alr (PA) used to say:
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" would not feel guilty about
gnyone who rdies as a result of my
inflicting Hadd on him except (the
case) of the wine drinker; for if
he should die (as a result of eighty
lashes) I will pay hils blood wit
because the prophet SAW did not
provide the Sunnah (precedent) for
this® (190)

The Shafi'is hold this statement as authority to sticking
to forty lashes a8 the Hadd puniahment.(191)

3.5 7Theft (Sarigah):

--Thé Islamic Law treats the property of 1ts subjects
as sacred snd thus will punish for wrongful trespass on
the property of the individual, Such trespass may take
different forms inclyding theft (Sarigsh), Highway
robbery (Hirabah), usurpation (Chasb), dishonesty and
deception in trade ete. This heading is concerned with
theft (Sarigsh) which is also referred to as 'the minor

theft' (al-Sprigeh al~Sugra). %als term is so-called

to distinguish thett proper, from seizure of property
by force which is called lirabah (Highway robbery)},
and nlso referred to as gl Sar‘iqéh Al-Kubra (the major
thaft). 9?2
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3.8,1, Definiticn:

By the definition of the Maliki s, theft means;
"the taking awey of property belonging to an other,
stealthfully and without permission,?{193)

according to the Hanafl s 1t 1s the agct of a
sane sdult taking away, stealthfully, proﬁerty worth
(at least) ten dirhams,tihe property having been kept in
safe custody.“(1gh)

It must be pointed ocut here, that even though thé-t
Malikis definition appears a littje brief, they have,
generally regarded the offence similar to the Hanafis,
From the views of the Jurists three pillars of the

offerice can be observed.

3.5.2, Conditions for the Dffence of Theft:

There are; 1. 7The stealthful acty
2. ubect must b2 property; and

3., the property must belong to snother,

1, The Stealthful) Act: The jJurists call this;

¥al agkhdh al-kKhafivyah® liteorally meaning & clandestine

act or an act done with fear, In the meaning of the
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law 1t signifies taking away of the property without

the awareneas nnd consent of the owner.(195) Where the
act iz commithed boforse the nrescnce of Lthe owner, it

is not ttheft! but appireprintion, The taking away of

the property rust b cemmlote, Thins hns boen evplained
by the scholars to mean that the thief must have removed
the article from its place of custody, placed it cut of -
the »reach of its wwnor, aned plseced it under his own
possescion, Thiz pule 15 g0 strvict thot whenever it

falls to be achisvaed the thizf schall not be punished by

. . (196)
Madd but by Tatzir, Thys is the majority stesnd,

The Zghiris however insist taat the only rconditlon
necessary to warrant the Hadd punlishment [or theft is
that the thief place kis hands on the article ,0197)

This view of the 7zhiris appears luferiov to tha more
aractical anpreach of the Majority Scholerz. The
majority have neld that were a thief to throw out the
article from the room of custody he wlll not be subjected
to the Hadd., Anotber thief who carts away the thrown
article will also not be a subject of Hadd because neither
of thne two committed a whole offence. The Hadd shall

also not apply where the thief consumer an article whinh

dissolves after being swallowed such as sweets,milk or

edible substances. (193}
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2. That the Subject Mﬂst Be Property: The stolen

article must be recognised as lewful property under the
Islamic Law., For this reason it is nossible to tsteal!
31laves according to =11 the Jurists, but as the only
application of human beings 4238 property capslye of beiﬁg
stolen, (according to the Majority)., The Malikis and
(199) .

the Zahiris however include children subject

0 ttheftr, (200)

The property must be moveable to satisfy the
requiremert of *heling removed.' I% wiusl alsaop be
corporeal such ps choses In posgession, Choses in

acticnere net capalne of drawing the Hadd for stealing,

The property must have value, G@ﬁeraily, the
ﬂchoois understand this aaflawiulf Thus the theft of
impuritjes such as swine and wine connet he punisied by
Hedd - It must he aorething cornventionglly used for
transactions according to Ahmad Such as water, ice or
snow, mud and clay, except where the article has na
practical purpose such as bullding, or pottery. wPaltry
objects do not fall under valuable property. It has to
be somathing which the pceple use for benefit, Imam

Abu Ymnifsh considern the stesling of pearishabres
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{espeeially foodatntf; wild animaln, rmaslcal Instruments,
a copy of the nuran, bocks cn Hadith, grammer and poefry
as not subject to the iladd for theft. He also considers
crops on the field before harvest 28 felling under
Tatzir. Melll, Sl-Chafiti and Abu Yusofl «ill howevef
punich, by fadd, the theft of Musical instuments and BHooks
if the ornamentation amounts to the fixed standard
(Ngysab), Tmam fhmad tollows Abu Hadlfab and argues thet
tne thief, in the casnc of musical irstrumenis or leisure

games, gy have doxired to destroy them,

This gives rise to uncertainty which is eniough to
or
put off the ﬁgﬂﬂ.(‘rj} Put all the Jurdsts «111 put off
the Hadd for the theft of crops on the fleld or fruits

200
O trees.(”“‘J

an overwhnlaing wajority of the jurists agrae tﬁat
the proporty st2len osugt have heoon In safe custody. They
refer to this as Jirz, They raly upon a Tradition J
narrated by Arr b, Shu'sib that the Prophet (SAW) was

askead about lhe {heft of fruits on trees and he replied;

"Whoever wrongfully but out of

necessity, plucks it (fruit) withont
being stealthful, there is nothing
(of lepnl congequence) on him.......
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but whoever steals therefrom
anything after 1t has undergone
harvestation and the amount

(stolen) values up to the 'stendard’,
then he must suffer the cutting-

off (i.e. ﬂggg)"(ZOB)

The Zahiris on the other hand insist that Allah Most

High has not given authority anywhere for the conditidi

of Hirz (safe custody).

The MaJority explain that In the above Tradition,
the Prophet (S,A.¥W.) drew a line between obJjects in safe
custody and objects in the open field which could induce

the hungry passerby,
The Jjurists classify Hirz into two viz

(1) ﬁirz by its own right and (ii) Hirz by virtue
‘ of a guard., 1In the first case all buildings,
gtores huts, tents rooms etc may constitute
a Hirz. Abu Hanifsh insiste that it must be
a place built-up for security.<2ou) Malik
however says that it is that place used to
store or puard property regardless of walls

or doors.(ng) Tmams al-Shafiti and aAhmad

both concur in that this type of Hirz is a
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house or store used for the safe keeping of
property and which must be locked up.(206)

This seems to he a more complete definition.

As regards Hirz by virtue of a guard, it is usuélly
a place that 1s not ordinarily used for safe-keeplng such
as public roads, hglls and Mosques, but which attains the
status of Hirz if a guard is stationed over the property.

The guard according to Malik must be of discretion i.e.

uumgzyiz.(ZO?)

A question arises as to private fﬁoms which

are non-the-less sublject to unavoldabiye occupation, such

(208) Abu Hanifah considers that

a8 by close-relatives,
there will be no Hadd for a theft thereiln by a relative.
But according to al~Shafi'i and Ahmad only ascendents eand
_ descendants may enjoy this exception, Imam Malik trims

the exception further by excepting the ascendant only.(209)

Tt is also é condition that.the.propefty sﬁdlea, in
order to justify the Hadd, must value up to the fixed
standard (Nisab)., This is the opinion followed by the
Majority who base their authority upon numerous traditlons
of the Frophet (Saw) cspecially two of them reported by
Ibn Umar and Aishah (RA)2210) Some mention the Nisab as

three NDirhams whilst some mentlon it as a guarter of a



236

Dinpr . In a statement contained in the Musnad of
Ahmad, one quarter of a Dinar at that time was

equivalent to three NDirhams.

The Niﬁority censisting ol the Eggiﬁ, Hasan al-
Basari, and Nawudl hold that once theft of an item is
establ ished the punishment must be carried out regardless
of the value of the stolen item, They quote the
nurranic verse thnat snys;

"(For) he male and female thieves,
cut off their hands, » price for

what they earned, sn exemplary
{(puonishrent) frem A1)sh"(211)
They also rely upoh a Tradition narrated by aAbu tHurairah

from the PrOphmt (Gaw) whiech sayss

"aAllah hes cursed the thief who
akenls an egs and thereby gets
his hand cut off, and the one
whe steals a rope and zets his
nand cut off,”

The MaJority however interpret the tradition as, merely,
a discouragement to new thieves who as a mnatter of fact

begin by 1ifting small items and end up in big tinme
theft.<21?)



237

The Jurists have consid ered the possibility of
fiscal fluctuations in Dinars (gold ccine) and
Dirhams (silver coins), The measurement is assured
where the subject matter of the theft is either gold
or silver currency, BRut where it iz net, an estimestion
must be made. According to Walik the article s3tolen
must be measured based upon Dirhams i,e, the hand may
be cut off if the article equels three Dirhams and
whether or not the articie does not reach up to a
guarter of a NDinar, But on the bther hand if the
article measures up to a quarter of a Dinar but fails
to reach three Dirhams the cutting shall not be
executed, According to al-Shafi'i where the article is
not gold or Silver, the criterion cor standard shall be
that of Dinars (rolc colnc\.(?1h) “re viow of Ahmad is
divided ameniz his S5chool, but it appears that with hin,
the lesser in valus i1l be used, Tmom Abu Hanifah says
thot Lhe pisesh must be al least ten Dirhams, He allows
only one Dinar as an nlternative. He relies upon a
Tradition narrated by Tbn Mas'ud that the Prophet (SawW)

snid taat:; "the hands shall not be cut off

Sinve for one Dinar or ten Dirhamg (215)

1t §= obvious that a5 ususl the Imam Abu Yanifoh is

always more liberal in the case of offenders.
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3, The Property Stolen Must Belong To Another

Person Than Tue Thief: This is probably why the father
is not to be subjected to the Hadd as he has some
constiructive right over the property of his issue, The
position wili be the game where the property stolen
doas not belong Lo anyone or where the owner displays
the article in u neglectful wny such as clothes left

on the 1line without guard, left overs, etc. (216)

Where the thief owns an interest in the subject-matter,

such as the public Treasury (Bait al-Mal) the maximum

punishment (Hadd) shall not be given. (217) This view
is held by the HManoufis and the Shafitis, However
Melik, Fammad and Itn Hezm disagree. They argue that

the Hadd imust apply becsuse the Bait el Mal is a place

of custody and ne one becomes due for assistance therein

until he becomes necdv of help from it,(218)

Yhere one steais mdney from a debtor the Hadd
ahall annly unless the debt Is dues and - not above
the deht owed.(21q) Where one steals hls mortgaged or
tired - out properiy, the Hadd shall not apply because
awrership never really moves ZIrom the Mortgagor (thief),
Where tha thief i g jJoint or co-owner the Hadd shall
not apply according to the majority but Malik says that
this i= the position only if the intercst of the

e



aggrieved party does not measure up to the !'standard.?
In the case of theft between spouces there 1s some
“difference of opinion. Al-Shirazl, the famous Shafiti
Jurist, has summarised the position of the generality of
 the Jurists into three;

(i) The Hadd shall apply whoever of the

partyes steals from the other;

*

(ii) The cutting shall not apply as the wife
has a right in the husbands property and
the hushand has a partial right and duty

to control the property of the wife; and
, -

(111} oOnly the husband is liabje for the cutting
as against the position of the wife, The
reason being that she has a right to
maintenance whilst he has no proprietory

rights over her.(azo)

[

There i3 also a difference of opinion as to the
theft of a shroud. TImam Abu Hanifah held that the Hadd

shall not apply because dead persons cannot own property

and this makes the shroud a !'free! article.(221) But the
majority argue that the Hadd shall not apply because

KT
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the shroud is kept in a safe haven {the grave) and the

dead person pald for it.(222)

1,5,3, proof of The offence Of Theft;

As in the other Hudud offences, proof of theft may

be by evidence or confession,

As regards evidence, two honourable male witnesses
are sufficlent %o prove the offence. Abu Hanifah has
made it a condition that before the reception of evidence,
there must be a formal complaint made by a person with a
good tittle over the stolen property such as the owner,
his agent or guarantor. He argues that this is the only
way of ascertaining whether the stolen property did belong
to another.(223) '

According to Malilk the appesrance of the aggrieved
party is not evenr equired. His argument is that _
Sarigah (therft) falls under the exclusive interests of
Allah and hence pumishment must be issued in the
availabllity of evidence. Nay, even if the aggrieved
party were to deny the incident, the Hadd will not 'fall!
with Malik, |

Confession also serves as 2 mesns of proof, There

is howevar g difference of opinion as to the number of

(-«ff:
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confessions to be made, Abu Hanifsh, al-shafi'i, and
' Muhammad say that one Confession is sufficient for a
conviction, But aAbu Yusuf dissents and follows the

view of a1i (PA) and Tbkn apbu Layls that there must e

(224)

two separate Confessions made at Adifferent sittings.

Abu Hanifah, al-Shafi'i and Ahmad, as in ths case
pf evidence, hold that Coafession perse 1is not sufficient,
It rust be accompanied by a formal complaint by the
aggrieved party. As seen earlier this view is not

followed by Malik and Abu Yusuf.

As with the other Hudud cases it is extremely
cnerouvs to prove a cherge of theft, This, on the whole,
is due to the fact that the conseguences of the Hudud
are very greve, Jhus for an individual to qualify for
the punishment of cutting-off, he must have transgressed

all bounds of modesty and reasonabie self-control.

3.54 . Funishmernt For the offence Of Theft:

After a Convictlon, the offender {3 made to suffer
the punishment of amputation =nd surrender of the

stolen item.

Autherity for the amputation 1s the saying of

Allah Most Hygh;
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rand (for) the Male znd F,msle
thieves, cut off the hands of either
cf them, the price for what they
earned; an exemplary punishment

from Allab,...."{225)

The 3Jurists ditfer ac to the point of amputation. The
reason for this is the varicus interpretations of the
part of the 2urtanic verse which says; "...Cut off thelr
hande....."  According to one groun consisted of Abu
Haniinh, iAhmad and the Zoydiyvyah Shish the right hand

is to be cut off apd 1f the offence is repeated, the
left leg shell ve émputatcd Irom tne anlle. If he steals
again no more anputaticns wil? bo done hut the thief
shall be imprisoned fcr life., They support this
contentionlby arguelng that cnly the right hend 1s

(229)

maentioned by the Qurtan, They alsco quote a
Tradition narrated by Abu Huralreh from the Prophet

(SAW) which says:

“Tf he s8teals cut off his hand
and 1f he steals sgain cut off
his foot."

They further claim tha® both Umar and All placed the
maximum amputetion at one hand and one 103.226 On the
other hgnd Malik, 21l-Shafiti and Ahmad belleve both

hands and both feet are subject to amputation, They
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rely uoon a Tradition to the same effect which places
the order in the right hand, ghen the left foot, then
the left hand, then the right leg. They also claim

that this was the exact precedent npheld by Unar and
a1, (@27)

There 18 a3lso a difference of opinion 28 to which
Joint should be amputated, The Sunni leaders are
vnanimous that the hands shall be cut off from the
wrist while the leg shall be cut off from the ankle.
The Zaydiyyah Shinh also follow this view, *"ut the
Imamiyyah Shiah say the hends shall be cut off from the
finger Joints ana Lhe Kwari) cut off from the shoulder,
For the Imamiyyah Shiah, the foot should not be cut off
completely by the ankle being saved in order to enabje
the offender some thing to walk nn.(zza)

The purishmant of amrutoticn servoes two purposes,
Firstly, it ncts ac a deterrent to further thefts and
seccvdly physically hinders the thiel [roum stealing
conveniently, TImamel Shefi'l ord thmad say that the

arputsted 1imbh shovldé be displayed by tanging it over
the neck of the offender, But Malik and Abu ¥Hanifah
do not recognise thts.(zzq}

Immediately the hand is cut off the gash shall
be imersed into hot oil in order to stop the bleeding



and possible infection or complicatlons,

Aeter o conviction the thief shall be compelled to
swrrerder the stolen nrticle Lo its owner if it hay not
been destroyed or otherwise lost. To this there is no
difference of opinion.(EBO) But where the article has
been lost the thief shall not be required *to repay its
-value., Malik says that ihe thief must makKe good the loss
if it is not very e xpensive, Imam al-Shafiti says that
in 811 situations the thief must repay the stolen article.

This 1s alse the view taken by Hasan and al-zuhry (231)

The minor theft has been discussed and it may be
ohserved that it ig so tltled beczuse of the secrecy in
the act and slso the non-~invelvement of physical harm to
the aggrieved party, Yhere threat by force or violence

in the open is attachod *+n the theft, 1t in called

Hirgbah, L

3.6 Hirabeh (Brigandapge)s !

An alternative phrase for this offence is gl-Qatt g1~

Tariq (Highway robbery). It is also called the major

theft (al-Sariqab al:ﬁubra).(QBE)
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3.6.1. pefinition, . ! - ;

Imam Malik defines'Hirabah® as the terorising of
the highways, and with him 1t is immaterial whether the
purpose is robbery or not, or outside the town, or

inside 1t (only if the Fovernmentis weak).233

Imam Abu Hanifah however restricts the offences
to robberies done outside the town only, However
latter Hanafi's had not followed this view of the great
Imam. They sald;
"The Saying of abu Hanifah, ang
May Allah have mercy on him, must
be restricted to what he saw during
his age. Verily.........during our
age today......highway robbery 1is
committed within the towns and
cities, "{234)
But even before that Abu Yusuf had held that robbers who
break into homes at night would fall under the definition

of Hirabah. s

Imam Anhmad and al-Shafiti held for Hyrabah, any
situation in which the victim was helpless.(235) A1l
definitions seem to centre on the act of one or more
hooligens, taking adventage of the absence of people to
exploit the property ahd.persons of the peaceful
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Community. This is the oppression and Myschief that
is referred to in the HWoly Quran as "....those who wage
war sgainst Allah and Hys Messenger and spread mischief

in tie land,...,"

3.6,2 Conaitions ¥or The Offence 0Ff Hyrabeh:

I. The offender: An overwhelnming majority of the
Jurists hold that the offender most be adult, sane and
a 'protected’ member of socilety. It alsc dcos not
matteor thot the offender is a male or female. They argue
that the Qur'sn makes no such differentiation.(ZBS)
Freedom is also not a condition, Onpe person ascting alone
is subject to the punighment but Imam Abu Hanifah stresses
that he must have been In possession of some weapon such
as & stick or stone. Rut according to Malik, al-Shafity,
the Zahlris and the Zaydiyyah, it is sufficient that the
offender displayed his physical might thus throwing fear

or terror inteo the‘victim,(23?)

The majority of the Jurists repard anyone attached
to the brigands at the scene as liabye for the punishment;
even though he might not have taken an active part. They
argue that he must have been there on stand-by if his
assistance was ever required, Imam al.Shafivi however

does not include the passlve members of the brigandage

as liabje for the Hadd punishment.(ZBB)
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Imam Abu Hanifah adds thet for the Hadd to apply .
the offence must have been commltted in the Rar-al-
Islam {abode of the Myslims), The majority of the

pd
Jurists do not recognise this ccndition.( 39)

_ .
2, The victim: The jﬁrists are agreed that the victim |
must be either a Myslim or a Dhimmi. He must not be an
eneny or renegade, He must also have rightful possession
over the properiy seized (i.e. he must be the owner or

an agent of the owner). By analogy with theft, the
descendant who is robbed by his ascendant will not be

regarded as a 'victim,?* _ s
4

The victim may repel the strike of the brigand
by all means necessary to defend his life and property,

He must not however exceed 1imits,

3.6.3., Proof of The Offence Qf Hirabeh:

The offence of Hipabah may be proved hy Confession
or by evidence of two competent witnesses whe may even
be victims of the crime, acrording to the Majority of
Scholars., It seems the only dissenters to this view
arc the Hamballs, They argue that Whe victims - cume

witnesses are (ngw) enemles of the offender which



218

relegatec the credibility of their testimony against
him, (240)

The punishment for Hirabash is one cof the stiffest
to be found under Islam, It is the cnly natural
recourse for the dastardly evlils present in the crime,

Allah Most High provides in #l4a Gloricus Quran:

"Lo! the punishment of those
vho wapge war agninst Allah nnd
His Messenger, and strike (with
might and main) for mischief
through the land is:; execution;
or Crucifixion, or the cutting-
off of the hands and feet from
alternzie sides, or exile from
the land., This is their disgrace
in this world and a great
punishment waits for them in the
Herenfter,"(241)

L}

A difference of opinion has arisen as to the application
of the various alternatives, This is mainly due to the
interpretation of the word tau' (or). Imam Malik
understands the verse to mean that the Judge is given

an option in all cases to choose which of the punishments
to apply; except where the offence is accompanjed by
killing, Here, he says, that the Judge must sentence

the offender to death by killing (by the sword) or
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erucifizion, The other pumishments sghall be disregarded.(2h2)
on the other hend, the majority of Jjurists including the

othker three Sunpi leaders divide the punishments for

Hirabah into four;

(1) terorising *he highways without seizing of
property nf taking ~f lifes under this
offence, the punishmeﬁt, according to Abu
Hanlfzh end phmad, sh=1l be the exile,
Imém el-3hafi'l and the Zaydiyyah say that
it i3 lawiul {¢ subgtltute the punishment
of exile with a Taz'ir punishment: Ihe
verled of exile according to them is until
the manifestation of repentance by the

offendnr.(zuB}

(i1) seizure of property only; Here they say
thst the punishment shall be the amputation
of the right hand and the left foot,(2h4)

(1i1) Taking of 1ifa only; Here, the offender
shall be cxecutod by the sword and shall

10t he crucified.(2h5)

{iv) Seizing of property and teking of life: The
majority differ slightly in that for Apu

Hanifah, the Judce is given the one of two
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options; (a) He may either amputate the
right hand and the left leg, then execute
(with the sword or by crucifixion); or (b)
execute / by the sword only ., Imams al-
Shafi'i, Abhmad, the two disciples of Abu
Hanifah and the Zaydiyyah maintain that the
punishment shall be execution and then

crucifixion.(zus)

But it may be asked: how is the crucifixion to be
carried out? Imameg al-Shafi'i and Ahmad say that the
offender is to be put to death and then crucified. They
rely on the fact that Allah Most High mentions the former
before the latter. They also make reference to some
traditions of the Prophet (S.A.W.) which enjoin mercy
during killing.(Z7) Byt the Malikis say that if this
were the case the effect of crucifixion will not be felt
at all by the 'corpse! of the offender thus negating the
whole essence of the punishment, They therefore insist
that the offender shall be affixed to the wooden stake
and then killed whilst thereon.(zha) This seems to be
the view of all the Hanafis' except that they insist that
the killing shall be done with.a lance, speared through
the body of the offender,(249)
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Abu Hanifah and al-Shafite are of the view that
after crucifixion the 'Corpse' of the offender shall be
left on display for three days. TImam Ahmad says it is
sufficient if the crucifixion Yecomes public cr conmon

knowledge.(zso)

It rey be sefely d educed that the whole aim of the
crucifixion is meant to serve as a deterrent on Society
and alse a humiliation to such despotable people who
perpetrate the offence. If a brigand repents before
he i3 apprehended the punishment shall not apply to him
except that he must make good, the seizure of all property
seized from the people and surrender his person for
rossibye cases of retaliation (0isas) or blood wit

L ]
(Qézﬂﬁ)(‘§1) This 1s based upon the Quranic provision
that states:

"...except those who repent before
they are apprehended. Know it well
that Allah is the Forgiving, the
Merciful"(252)
Another offence which involves terorism snd the use of

force of arms is that of Bagy (treason),

3.7 Al-Bagy (febellion)

It is a universal rule that the socio=political

stability of a stat~ depends upon the allegiance it enjoys
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from its subjects., Thus persons who cause disturbances
and chaos among the society would be severely dealt with
if only tc preserve the sanity of the polltiec, Under
Islsam, eny rightful government that does not withdraw
itself from the fundamentals of the faith, must be
tolerated within the stated rules, ‘This offence has been
expressly dealfwith hy the Qur'an In the following verse:

"amd if two parties of the

believers are at fight, make

gettlement between them: Put

1f one of them oppresses

agalnst the other, then fight

the oppressor until she returns

to the law of Allah. If she so

returns then s ettle between them

- with Justice; and be equitabye, 25
" Verily A1lah loves the equitable."(252)

There sre many Traditions of the Prophet (SA) whica
indicate that any rightful authority must be suslained
even » t the price of killing the dissenters or |

o7
separatists.(g"

3.7.%« Defivition:

The term 'Bagy' 1is derived from the literal, 'to
seek ( 1e something) and it 1s also understood to signity

what a person seeks to do of evil and transpression.

The Malikis define the term as; "the act of refusing

to give alleglance or obedlence to a rightfully estagblished
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suthority of ctate, by the force of arms."(zsg) The
Hanafis say that 1s; "the refusal to glve obedlence,

without Justification, to a rightful gOVCrnment.“(ass)

The Shafitis hold it to be: "Separation from the
duely constituted community together with the refusal
to obey the ruler and with a wromg Justification

(Tarwil Fasia),.v(237)
)

The Hamball's say that it is the separation from
the ruler even though he might be unjust."(253)

A1l the definitions really centre on ane aspect,
~which 18, the refusal of a group of paople to obey o
duely constituted governwent. O,ft of this, some

cenditiong may be deduced:

1. Seoaration from the government or ruler;
S« Ly the useg of force; atd

3, the evil intent of the ol fenders,

1. Separation from the government or ruler: The Jurists
have held that the disobedience must be directed at
the leader of the govermment, or even his deputy,
according to sowne, Such lesder, must, =according to
all scholars, be Musljnbmale rnd of legsl capacity.

A maJority of the scholars have expressed thei even

a transgrossive ruler ghould enjoy this obedience,
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The Zghiris, however, have expressed the view that the
transgressive ruler is not entittled to obedience, A
few of the Maliki'a are also of this view, including

the great Sabnun.(zsg) Not withstanding the above, all
the scholars are inclined to the principle laid down by
the Shariah that it is obligatory on everyona to refuse
to obey a command that ;oes arainat the established
Shariah.(zso) The Malikis have attempted to explain the
position by s aying that the tyrant cannot punish for
Bagy except after changing his ways, A taetter position
is taken by the majority by their saying that the tyrant
cannot punish for the oiffence of Pagy. Bub according to
all the scholars, before the offence is cainblished the
separatists must he given the oportunity to Justify their
ctand, If they can justify thelr vosition they must be
left alone ¢nd it beccmes obligatory on the ruler or
geveranent to return 211 ripnts plundered, Tt is only
after this procedure that the separatists may, If they

persist, be punished.

2. Usc of force: The rebellion must he accormanied
by the use of force. A slmple denouncement of the
autherity or fallurc to take the oath of fenalty caunot

amount to the offence ol Bagy {rebellion), Such acts
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were not understood as Bagy by the Companions of

the Frophet (S.A.w,) for e.g. some of the Companions

are known to have withheld their oath of alleglance to
Abu Bakr for months, It is also recorded that both
Abdullah b, Umar and Abdullah b, Zubair did not recognise
Yazid. %o well known also is the case of the Khwari) and
the open hyprocrites of al Madinah.(261)

The Majority of Jurists will reckon Bagy as soon
as the rebels start using force. But Abu Hanifah held
that the offence 1s complete as soon as thelr conspiracy

is fulfilleq,(262)

The Majority rely upon the statement of AlL (RA)
{after a man had sworn to assassinate him), that the man
be released, Ye aald:; "low ¢an you k111 him when he has
not killed me“? Abu Hanifah seemws Lo have been guided by
public interest in holding thus. The Conspirators must
not be allowed to grow and develop into complications for

the Tommumity.

3. Intention nf the Uffenders: MNeedless te say, guilty
intention must be proved) The commonest way is to adduce

evidence of statements and the actual use of force.,
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i

3-7; - EuniShmeﬁg

The punishment to be 18sued is death for the

nischief and chsaos spread in the Community.

. I K je T
2.8, Al-niddah (Mnostecy)): R

One of the prirary aims of the Shorilsh is to
preserve faith, This ls hecsuse the vwhole bedrock of
Islam and the Shariah rests on falth, The issue of
tfaith', under Tslam, 18 so vast that abandoning it is
tantamount to withdrawing from the dominion of Allsh

Most Hipgh, besides the blasphemy and heresy involved,

Tt is also a Mockery to the Tslamic Community and if “y

left unpunished, ﬁiil open the door to unrestricted
debasement of the sacred notlons of religion, This is,
perhaps why the Prophet (S.A.¥W,) listed the offence

of Riddah (apostacy) among the 'ceven destructive crimes!?
that moy be committed, It may bLe asked; why Islam
tolerates non-believers but should punish, so sternly,
the abandonment ol the faith? The snswer is that whilst
the non-believers are presumed not to have understood
the signs of truth, the apustste camot be supported hy
this argument, He is presumed to have deliberately
and wantonly ignored the truth by proceeding to reject

it, In the words of the Glorious gQurtan:
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“How shall /1lab puide those who
reject faili after they huave
accepted 17 sno born witlness thet
the anost). was true snd alear
gime hno o vuoe entc hem, Tt

M 1ah enides net the unjust
people....."(263)

3.6.1, efinition:

iidaan literally means returning or reverting

from scme situation, Tn lepgnl terms 1t is undersiood

ae the sbandonineg of the Tslamic faith to any »ther

religinﬂ.zbh

3.3.2. Conditicns for The 0ffunce of Riddah:

Twe contitions ore necedsrry. They ore;

1. Abandoning of the teith; ard

P, The pvil intenticn of the offender,

Bnder the Cfeet -apetition, Lhe tabandoning® ¢
teke th: fore ¢ »n =L or ermivricn, which ooy Ir
PXPTa3s woelds oo belidise 3 contrary velief wilthin

heart. e v, v wec o ean only be lsegued owd

svailobility of covcre Lo evidense, Exnaples of acis

motiniiag Lo Pidunh roy Lokie Cotless foring 2uch

ola, Lue Sun, moon, or oth«r heave

ey
-~
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-
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-
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bodies, the throwing down the written words of the

Holy Beok or Hodith, »ud e¢ven the makinz of Jest or
mockery, directed at the sacred texts. The offence of
Riddnh may also take the form of refusing to uplold a
tfundamentnl principle of the Sharigh such as legulising
a prohibited act of silepalisivreg a iawful acl, inis is
because Allah Mest iiizh sSays:

‘rd vhone-ven does not fudpee
b tas revelations of Allah, such

vt the A kel §opape " _-'u:g)
This ecein~ixle cavers 5 wide arse and almost anr thing
can he a cnuse of Riddeh (apostacy) if it satisfies the
test mwentioned, Maric is one area where the Jurists
centred uponrn bachuce n diTfrronce of oninion aros~ as to
the punishwent Le be ¢iven to the practicer of magic,
The majority conzistins of Abu Hanifah, Malik and Ahmad
s2y that the nracticer of mapiz s7all be killed with the
awerd! 296) Lnd he shall not be zsked to retura te the
fajth, Tt aseens ihat their raticonale 15 that the
punishment is that of the offerce of Magiec and net
Riddsh as such. On ihe other haondg Imam al-cnctit i ano
Ibu Hazm arpue that he (magiclan) snall not Le ki1lea, (267
Not withstanecing ther o grpancihits 11 the juricwn n-e

sett)rd Thet the prociice of magic is forbidden -nd thus
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anyone who Juscifies or legalis=3 its performance
must be interprelea as having comnitled the crime

of niddsh,

7. The z2vil intentien of the offender: It must he
streased here thattevil intention' does not mean that

one wha sfazeraly helioves apostacy to be the right

thine #1101 he snared. 7Tt will suffice if the apostate
caommitted the act krowingly and desirously,. Thers must

re the snaenace o vrncortainty 3uch as the occassiomngl

£1lip of toniue dus Lo intense joy oar passicr. A person
conplelled to anostnte will nol be punished of he remained

Tirn in frith throvrhiont 1the sct,

e proephiet {(707) is »eported to hiave sald to
" I"):n\ -
Ammnar® cy dow G Ld vour heart feal ot that moment?

ile repliec:s Hliram #ilh £eRth"t  “he nranhet (SAW) then
sajd to him ; "1f ilhey shonld vetuve (i,¢. torturers),
repeal tae :ct,” "Mlzh Mest 4igh then reveasled the

folloewing, Verie:

Lanvone Vo o5 i A AL T f‘l_"'t'.'.il‘-f' f."‘_': *
in A10ak, atters dinhelief, excent
under covpnintlen i heart semrining

Firm in (aitheseceass (269)

The & ostacy 2f the tum=atic is Lo be ignov:d and so

2lso iu thnt of tie porson wid r intcxinetion. The
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maJordty Including alik, al-Shafiti, Abmad and the
Zaydivyah however tvly allow the rule to sonly to rre

who yets intoxicater unuiilinplv.(27n)

fne Tiwam Abu Hanifalhh however does not make this

gualiiicuilen,

The child is also exempt from 1iabilitvy, But
whers the child %2+ attained the are of discretion,
Malix, Abu ilanifah =nd Myhammad will hold him responsible,
But Tmams al=8hatit{ and abhu Yuznt inziast thot 1op
rersen who has not o likained the ape of majority
cannet he held redp nsibla.

£

3,8.,3, Zunishment

Tue punishmenl for anastacv i~ death whathoer the
offender is vouns o; old, w.le or femple, This is the
opinion of the msjority cf jurists, They rely uncn the
Tradition of tne Frophet (SAW) which says:
Mihoever chianges his religion,
Kill) nim”

He also gsaid:
"Phe blond of a person shall not
be ched exceptl forr one of tha
three: the married pdulterer,

life Jor 1ife, and =ha ahendoper
ot the relipgion of the people
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The majority claim that there is nothing in the Traditions
that makes a qualification as to age or sex, However
Abu Hanifah argues that the woman is to be spared. He

relies upon a Tradition to the same effect.

Before being executed, the apostate shall be given
respite to return to the fold of the faith. The 11alikis
and the Zaydiyyah make this compulsory, This is i1lso the
predominant view under the Shafi'i and Hambali schools.

According to Abu Hanifah, it iz only desirabye,(?72)

The period of respite accerding te Malik is three
days and nights from the day his apostacy is established,
He 18 not to be punished at all within this pericd. This
is also the view of Ahmad but he says the apostate must
be imprisoned. Abu Hanifah puts the respite at three
days., JImam al-Shafi'i however gives a very limited
respite to the apostate, He says that the apostaie shall
pe asked to return. 7Tf he refuses, punishment

(execution) may proceed 1mmedt3tely.(273)

The repentance of the apostate within the r:ospite
given to him shall avoid the executien, He shall be

required to pronounce the Shahadatain i.e, the formula

or declaration of Taith, Where his apostacy is velled

behind some view, he shall be required to denouncs it,(?7h)
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However gome acts of apostacy cannot be saved
by the repentance of the apostate, such as insulis
directed at A1lah Mest Hysh, Hys blessed Messengers
and sngels, the Maaiclan whoae acts awmocunt to unbelief
and the Zindlg, fone who enters Islaem in order to
fight 1t frow within) if he is diascovered before he
repents, Verily if the above acts vere subject to

repentance the gap wottld have heen abused by the people,

It ﬁust alsc he noted that where the Hadd of
[iiddah falls, the orfender shall be subjected to Ta'zir
in the form of lashes or imprisonment, and even fines,
The majority consisted of Malik, al-Shafi'i asnd Anmad
view that the property of the apostate who is executed
is not subject to inberitance by anyone, Abu Hanifah
however says the property shall be spolls for the entire

Fpslim Community, while Muhammad allows the inheritance
of st.,(275)
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122, Al=-Qur'an, ch,h V. 25

123, It must be noted that the word 'al-Muhssnah' is
applied variantly in the Holy Qur'an to mesan;

(a) Innocent women, (b) Married Women, (c) “omen
consumated in marrisge; and (d) unmarried, free
women who are fortified, not by husbands, Lut by
their familiez, clan and freedom, The vers- in
question refers to this sort of ‘Mubsansht,



124,

125,

126,

127.
128,

129,
130.
131,

132,

133,

13,
135,
136,

137.
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Sabiq, op.cit. p.h10,

i.e., the state of witual and spiritual sacredness
required for the HaJ (Pllgrimage).

Ibn Qudaman  op.cit. Vol.XT p.128, See alro el-
Shirazi, op.cit. p.283.

Zurgani, op.cit p.82
32e Audah, op.cit, 2,383

Al=-Quran ch.”; v,2,
Ibn Kathir, op.cit. VYol 177, p.261

The Prophet (Sai) asked for a whip tut as it was
worn ont, he s21d; Ybring s harder nne.," Another
whip was brought but it was too hard., He then
said "bring me one between these two," (see the
Muwatta of Malik),

See Jassas A., M,D. Ahkam al-Qur'an, Oar al-Fikr,
(Beirut) Lebanon Vol,TT7 p.321,

Ibn Qayyim, 1399 Zad al-Ma’ad Fi Hady RXhair al-
Tbad, Manar al-Tglamivyan, (Kuwait), Vol.l pp.hl-
WS,

3ee Audah, op.zit p.4SO,

Ibid.

T.e, where the Prophet Ayyub was teid"” apnd liake
in thy hand a 1itty~ grass and strik%e therewith
break not (thy oath§" (See Al-Ouriasn ch,38 V.hl).

However Malik does, not allow a pit to be dug in
all cases of s toning, (See Audah, op.cit p. LI5S,
(see also Sabiqg, op.cit. p.h2h).
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139.

1h0.

1M1,
142,
U3,
Y.
145,
16,
MW7,
L8,

1h9.
150,

151,
152,
153.
154,
155.
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Ibn opdamah, al-Mwmi op.cit, p. 123
r’tllda’h, ﬂll.c it. ! p. I:!;?"Jllﬁ.

Thn Hazm, Tin "avyim and many others support
this view, (ser Maududi, The Meaning of the Nurtan
Vol.TV pn.269-270).

Al-Qur'agn, h,20 V, 37 - 308.
Audah, op.cit, p.h5°

Ibid. p.h62.
Sabiq, on.cit p L8

:bid" Chaz vl 235.

AUdah, OH .Cit. p.].l.66.

Tbid,

Tbid.

Bahnasi, 1962 Al-Jaraim 71 Figh al-Tslani,
Al Barg-Kat al-Arabiyyah {Cairo) pp.1,3 - 1/

Ai-Qur*agn <h.2h V.h,
Audah, op.cit. op. W74 - 4,75

Tbn Nudamah, op.cit. p.215

~

al-Kassani, op.cit, ».}45

al-Khatib, 13251 pl-Igna' I'i Figh Tmam *hmed,
Matba'ah al-‘miriyyah, al-Gharifiyyab (Halleb)
Yol.1V p.260,
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157,
158,
159,

160,
161,
162.

163,
18,

165,
166,
167,

163,

169,
170,

171

172,
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Reported by at Bukhari, Muslim,

Al-ouftan Ch.,19 Vv 13
A Ibid, Ch. 24 V, 13

Tbn Hushd, 2Mdavah al«ljuitahid (op.cit). Vo ,17
r.370.

AMl=durtan Ch. 2L V.h

Thid “h.2h YV, o

Abu Bakrah »nd two others hod given Snaxky ta.timony
agalnst an accused person. Their evidence w.s
rejectad on thuils ground amd »slso as they had oot

satisfied the -eguirement of four witnessas,

See Bghnas!, Jaralm Fi-7-Figh al-Tsl-mi, pr, 158,

Audah, op.cit. vp. B9 - 150,
Yee Quran, Ch,2h Y, -3,

{ee Bahnasl, Jaraim, p.170,
Audah, op.cit p.u95

See Brill, E. J. 1978, Leilden The Encyclonaedia

of T8lam, Vol.7V p. 2,

Tbn Nudawnh on,clt Yol.X, p.326.
Reported by al-Tahawi

i.e. a Lype of drink which causes Intexioatt

taken in excessn.

Reported by Ahmad,
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173. Al=Quran ch, 2 V, 219
1h. Tvld  Ca. h V. L3
175. 1Ibld, "h, 5 Y, 90

176, For further reading please see the Asizb al -
Muzul 111 Jalal #l « Din al-Suyutii »,blished
in the Tafsir va Eaysn of Shaikh Muhammad

Makhlof, Dar nl<Hijrah, (Beirut) v. 107,

177. Reported by Ahu Dgwud
176, lHeported by abusn .,

179. Reported by nl-Bukbari

180, Reported by Abu Dewud
181. Reported by al-Tirmidhi, Abu Dawnd.

182, Tt is note worthy to gtate that under the shafi‘i
and Hambalil Scheelz certsin views to the contrary
heve heen recorded i.e., thal intoxication by
means of sniffing, injecting etc. are both
runisheble by HWadd (See the 2l-Mugni of Ibn
~nudamah, Vol,X p. 220),

183. puceh; op. cit. p. S04

18k,  Ibn nudamah, Sharh al-Kabir ala-l-Mugni, Vol.X,
.33,

185- Ibi"i.

186, Audab, op. <iit. p. 511

187. Or ot the time of appiehenuion, according o the
other Hannfi eroup,



188,
182,

123,

1904 .
195.
196,
197.

198,

199.

Audah, op.cit., p.512

ohe erly d!ffercnce of opinfon here is tha® of

the prsition of the virdict of Umar based on the
analogy of Uibtman vho scid thal *Vomit of wine

{8 op)v esuscd hy the drinking of wine.,' fome
repard 1t is sn Jima' becruge non of the Companions
aisapproved o 1l while others see it as s monly

the Ijtivad of ome Compnnicn, (fSee Audnh

op. cit. p. 512),

See pl-Obirart; op.cit p.r

;‘L‘jf‘ *

-

Aol epEit. T &b,

- -

Tha fnska, HSd-vah - al_ = Mudtahid, Vol. Y7, p.372
‘alleti, Tabvin al-Haonig Vol. TI7, p.241

audah 9‘1.0_1_1". p. U117

Thid p, 158

ihn Hazm, al-puballa, Vol. XT Pp.319, 337

mdeh, or.cit rn.521, 622. The Mplilkis hovever
will punisth by [add if a thief consumes tho atolen
property, whether it is foodstuff or not. Some of
the Shafit'isaipue that i, in the case of non-
nditle chincic, ihe thief does neotecscope Jiom the
acens, ha wil! nat e mimich=d by Hadd as be bad
not really fremoved the article frem the s fe

-
cusivody (seo -urgani),

1.0, child»~n beiow Lue are of discretion,



200, Audah, op.cit. p. Sh2,

201, There are 3 nurhor of aminute instences that the
Jurists use %o put off the Hadd such &= the theft
of pet enimals «nd birds unless the lenthers oc
flesh zmount to the 'Nis:b,?

202, ee the Sharh of gl-?urgani, Vol,VIIr n.97,
al-Ramrnlly Tiihayvah al-Muhtad Vol, V1T p.hi21,

203, nNeported by Nisa'i, Abu Dywud.

20, ale¥zzani, opgsctts .73

205, 1Itn-Rushd, op.cit P,375,

236, Itn-2udamah cn.cit 7,280

207, 7TIbid Tp.i31, 202,

208, i.e, within the prohibited groups.

209, See al-Kasani op.cit p.75, Tbn nudaman, op.cit
P Pl - 286, Zurgani, op.cit. p.98.

210, J1bn Umeor Reported that the Messenger- cf Allgh
executad the cutting-off for the theft of a shield
valued at three Dirhams (Reported by the Jzus'ah)
Aishanh 1= 2130 recorted to nave saic thatl the
Messenper of Milzsh used Lo cut-off tte hand of
the thizf who stole (an item) worth onc quarter

o
——

aof 2 Muner =ne "1."':‘“'2. {1 aorted by tho NS T 1
eycent Thn Masah)

;"]":. :1.-.‘.'.'\_1[-'! - r?'.. [$4 v,

——— e ——

217, Mudab, ep.cit. ¢ 8RO,
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218,
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221,

222,

223,
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226,
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Ibid, P.5
al-Shirazi, op.cit. F.27h

al-Kasani op-cit., P.77

BDahnasiyp pAl-Jarim Fi Figh al-Islami P.45

Both Umar and aAll have been reported to have
given such verdicts (See al~Shirazi, op.cilt,,
p.281).

Ibhn Hamam, Sharh Fath al-fadir, Vol.iVv p,2365,

Bahnasi, al-Jovaim ph8

Al-Chirazl, op.cit, P.,281

al-Kesanl, op.cit. p.69
Tbn Qudamsh, op.cit. p.280

al-Kasani, op.cit, p,81, Tt appears that this is
also the view of al-shafi'i and Ahmad., (see Ibn

Qudemah op.cit. p.299).

Tbn nudemah op.cit p.289. These Scholars rely
upon a Tradition of the Prophet (SAW) to the effect
that he never cut-off on a confession save after

two or three confessions were made (see Ibid).

This is because the Hanafi's follow the recital
of ITbn Mas'ud whe reads the relevant portion as
'aymanshuma' and ot aydiyahuma as read by the

Jamhur (Majority).
Ibn oudamah op.cit. pp.26h, 272.

ZUPQEIni. QB.Cj.ta PD. 92’ 93
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229,
230.

231.

233,
23L.

235.
236.
237.

238.
239.
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See Audah op,cit., p, 628

Tbid r,629,

al-Jassas, pAhksm nl-Quran Vol., IT P.52.

Bahnasi, Madkhal, P.U7

The Qur'gnic text dealing directly with the
offence 1c fcurnd in Ch,5 V,33, which provides;
"The punishmeni for those who wage war on Allah
and HiS MeS:en/or,,..ee.." The Jurists have
differed as to the cause of revelation of this
verse, Some say that it was revealed concerning
the pact between the Myslims and the polythe ists
which the latter broke, 0thers say thnt the
occassion war the case of some people who had
accepted Tslam and apostated, disappeared with the
camels of the Frophet (SAW) and killed the herdsmen
brutally (see Audah op.cit. p.639),

Audah op,cit. Pp.629 - 6LO,
Bahnasi, Madkhal, P.L9.

See Ibid,
See al-Kasani, op.cit. p.91,

Ibid, P.90., Sec also Ibn Audamah, on.cit.
p.30l, Zurqani, op.cit P.109 and IThn Hazm, op.cit
p.joal

Audeli, op.cit. p. Eh1

Ihid. p.6l].
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21,
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See Ibn Qudamah, op.cit. p. 32k,

Al-Qurtgn Ch., 5 V.3,
Audah, op,cit, p, 6,7

Tbhid. P.6h48
Thid p,&51

Ibid p,E52, Wowever one report of Ahimad says
that he shal) be crucified {ses Thid,)

Thid p.652. By axecution and crucifixion, it is
probably meant that the heody of the offender shall
be fixed to th~ stake after execution,

Ibn oudamah, op.cit. P.307

Malik, al-Mudewwanah al-Kubra Vol.XVI P,99.
Bee also Zurgani, op.cit. T.110,

al-Raosani, uvp.cit., P.38Y

Thid,, p.95, See alzo Thn Qudamsh, op.cit., p.308

Thn Oudanah, or.cit, p. 308,

AMzOupton ChlS Y, 32,

Al-=Ourrtan Ch, 515 V.
For e.g. he is reported to have sald;

"Yau 8hall Dacoma (divided) like

this and 1ike that: Leliold vhoesver
separates from my community, while
they hntd together, ki21 him wherever
you find him (Ibn oudamah, op.cit,
p.LA)
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Tn another Tradition he says;

Whoever observes something which

he dislikes in his leader should

bear it, for verily whoever separates
from the communitly by o hands spon,
and dies In Lhat stale woulcd have
died the denth of the deys of
Tgnorance,"”

He also sald:

"Me best anongst your leaders are
those whom you Rove and you reach

ouft for them and they resch out for
yous and the worst of your leaders

are those vhom you hate and they hate
yeu, nand you curse them and they

curse vou "..,..lle the Trophet (5AW)
was then asked;...."Should we not then
do away with thewrr" ‘'le (1\W) answered;
"vo." as 1ong ms thev establish prayer
among you" (ieported by Myslim),

255, Zurgeni, op,cit, .6

266, Tbn Abidin, nd. iiashiyah, Tar al-Sa'adah Matba'ahal-
Uthmaniyyah Vol.T11 p.L26,

257. Audeh op,cit, v,.57kK.

258, 1bid.

259. Ihid. P.E67R,

2€0, They rely on many authorities from the our!sn
and ounnah Such asg

(8) "If you aiifer as to anylhing ther refer
it buck 14 A11ah {Our?'sn) and the Messenger
(Sunnah)....." (Al-tartan), ch, L V,69),

(LY "Uhoeyver ameng your Jeaders cummands you to
disobey nllah, do not obey him" (Hsdith)



201,
262,
263,

2Al,

265,

2606,

2069,
270.
271,
272,

281

(¢) "There in no obedience in what Allsh

has forbidden, Verily obedience lies
{only) in poodness™ (Hadith),

Audah, op.cil p. 637 - 084
Thid,
A-nur-n ©h,2 V_, 86, See a3lso Ibid Ch,2 V. 217

Allah Mast Hiegh provides in the Qurtan; 'Verily

the (only accented) religion with Allsh is Tslam'
(5ee Che 3 V. 19). Another verse says: "Whoever
Seeke a2 religion other than Telam it will not be

accepted from him and he shall be amorng the loosers
in the Herafter," [8:a Ch,3 V.f_‘.l;).

Al=Qurtan <Ch.5 Vv, L7

The Prophat (A1) is veported to have safd: The
punishmenti of the Magician is that he shall be
killed with tl.- “word,

Tmame al-Shafiti anc Thr Mazm reject the nlave
tradition,

rmar R, Yaody o oape o *he eorly converts to Islam
was sSeverly torinrad hy the Paylytheists, FHis

hele ved parenis (alse converts) were treacherously
put to death bLefore hic very sight, and fearing

the sqme Lreatnent, ubiered something Smplying
arnstney. *1iah (SvA) then s ent down revelation
exenorating him (se~ next footnote),

See Al-Qur'an, ~h, 16 V, 106
Audah, op.cit. p. 715

Tbid. . 716.

Thid., P, 72

™id., . 720

such a8 a belief that the Prophet (SAW) was sent
only to the Ayabs etc,

pudsh op.cit. Pp, 728 - 726,
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Chapter L

OTSAS AN TA'ZIR

This chapter deals with two Sections. The first
covers the issue of Nisas (retaliation), while the
second denls with Ta'zir (discretionary punishments

by the Judpge),

h.1. Packepround of risas

e

From earlier dicrussions i t is now known thnt,
generally speaking, thore nre two types of offences under

the Islamic I,aw; the Jara'im al-Hudud and the Jara'im

al-nNisas, the former containing offences apainst the
Community as a whole and the 1atter representing cffences
apainst the individunl, The Hydud offences have already
been dealt with and in this chapter we intend to look at
the '0isas? offences, Howvver,'thr phrase !'Qisas!
(retalintion) is irsuf“icient to cover the contents of the
section., Ysrictly speaking Qisas is a means of punishment
only and not an tolfrmece,' Other alternatives may lie
where Lhe requiremenis of Nisas have not been met or the

injured party opts Tor commensation or even npardon.
Infact this range of sobions is the chief distinction

between the Hudud and Oisas punishaents,



The Romano - Nermanic Jurisprudents would be
apt to eall this specir of 'offences', *'torts' rather
than 'Cprimes! especinlly as the punishment to be given
would depend on the desire of the injured party to seek
re-dress, This internretation would fall short under the
chariah for the rain reason that while torts are pundgshed
as civil wrongs, limitod at damapes and apolopies,

Janayat (injuriecs) are punished by a range of nltematives

which way be by wav of Diyyah (Coempensation), or 2isas
which may be translated as retaliation, denending upon the
injury suffered, Thus injuries th t involve the 1limbs or
semses of the human body would be punished by equal injury
and injury involvinpg 1ife would be nunished by life which
is as penal as any other cornoral or capital punishment
under the other nroper criminal offences., 7Tt is no wonder
then that the majority of the Tslamic Law Jurists classify
offences of homicide, injuries and battery under the heading
of the term, Janaynt(1) (injuries generally), Some others
however would settle for the heading of Jarah which also
has a similar meaning i.e. InJuries, The latter group
arpue that it is only throngh injury that results of the
act committed mav be orfe¢ted.(?) wolwithstanding the

above, the Lerm Qisns, despite its literal meaning, is
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used to mean »ll offences which are termed, Haag

al=Adami (rirht of the individual),

one of the primpiy aims of the Shariah in the
)
protection of ]jfp(1’ This protection was necesasary

because be”ore the advent of Tslamw, the Apab I'glytheists
resorted to vengeance and blonod baths that ran inte
generations. The theory with this primitive people was
that a11 1he members of the clan of' the offender were
held responsibye for a murder and often the arprieved
clan would insist on takinr revenge on two or more
inmocent members of the offenders elan, or onc of nobje
birth in the stead of the deceased, I8lam chanped this
cruel and unjustifiable method of retaliation with the
most equitebye doctrine that only the offender may be

the subject of retalisntion, The Holy Qur'an s ays;

"y you who beljeve the law of
equality is prescribed for you

in cases of the murdered: the

free for the free, the slave for
the slav~, the woman for the woman,
Mt if tiore is any remission made
by the brother of the slain, then
erant. anv reassonabye demand, and
compensale him vith a handsome
Fratitbtude, Yhis ic o concession
anAd a mercy from your Tord,

Aeter s whoepver o2xeeds the
Timits mtinll be in grave nenalty."fh)



The Holy Qur'an poes on to describe the doctrine of
Obsas as a 'Source of 1ife for Mankind, t{5) The mere
fact thnt the would-br killer knows that his cwn 1ife
will be put on the 1line, would prevent his acconp?ishrent
of the act, Vith this deoctrine the probability of ore
murder pgrowing irto o tribal war was greatly reduced.

But most imporrantiy, the right ¢f pardon was introduced
and if Lhe relatives of the deccased were to opt for

compensation the 1ilc of the killer would be g aved,

1t i8 clear from the tverse of Qisas! that the

Islamic T,aw nlaces the responsibl!lity of retaliation in
the hands of the Vali (puardian or relative of the
decensed), This athority is furthor nrovided for in the
ur?t an:
"And for whoever is killed wrongly,
de have given authority to his
guardian (to retaliate) but let him

not. exceed 1imits in the killing(of
the Murderer)...seees"(6)

The Majority of the jJjurists have interpreted the term,
tWall,' (lit.puardian) as all thos2 persons who are
beneficiaries of the deceasedts wstate, Tmam Malik however

says it is the ¢lan ol the dECOHRFd.(i) Malik mirht

hove taken this view dpe to ther strength of the clan
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system in Arabia at his time. w~on the les', the Wali

has been piven wide nowers and the state would not move
to deliver the nrescribed punishment unless on the
authortty of the Wali a3 he may either choose to have the
offender killed, or mpny chorse compensation or psrdon
the offender altopether depending, of course,on the
circumrtances sorromul’ng the killing, Tt must Le noled
thet the state reserv.sn the pover te reject the of for of
pardor where the murs op is treacherous or amounts te the
of fence of [yrabah (Yijrhway rebbery). On the hand, the
state, acecardineg teo rome of the Jurists, may add some
otheyr pumizhment by wav of Ta'zir not withstanding the

rardon of the rvlatiuns.(ﬂ)

néfences that Tall under this catepgory of Qisas,

are divided into two; viz,

(1) Cisas fi Mata (offences apainst 1ife i,e,
homicdie)

(?) nisas fi m» Imina _al-Nafs (offeonces not

involvineg 1oas of 11f2),
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The Deceased Mu<t Have Been A Living Human

And Nat A Corpi.c:  This heading sufrests that the

victim, prior to the act of the offender, must have
been a human beins and possessed of 1ife, Thus the
ki1ling of an animal does not fall under this, so

also the atlack on a corpse of a human being, The
Jurists are unanimous in holding that should » sick
person aprroaching death be killed by an independant
act of the offender, the offender would assume full
responsibility for his act and would be punished under
the heading of Amd. Tn another illustration where the
deceased is attacked by 'N' and whilst thus devastated,
'Y' cuts off his head, 'Y! would be the killer as 'Y!
wns the one who Dlotted out the life of the dnCﬁnsod.(11
RBut where the flirst nttack is so serious ns for
example where the stomach is freed of its intestines,
the Jjurists difiop, Acerding to one group, which
includes the Hanafi 8, Shafe'is, Hambali's and even
someof the Maliki s, the first attacker would be the
Killer, They arjue that it was the first attacker

who placed the victim in the valnerabye position which

enabled the second attacker to finish him off with

ease, These jurists apply the law or presumption



of death (Hukum al-amwat), Thus where the victim is
anerechless as a result of the attack, he would be
presumesd, by these Jjurists as enpgulfed into death, even
though he wmight, biolopically, still be alive. They
extend this rule to apply tn a victim who makes speeches
which do not make any =ense and even a demand lor water
would have the same leral implication as such demands are
usually prompted by necossity of the situation -nd not

full—-consciousness.

0on the other hand the other group of Jurists who
consis t of the Zahiris ond some of the Malikis, apply ibe
law or presumption of 1ife (Iukm =1-Hayat). According to
this group of Jurists, the victim of an attack is presumed,
for practieal rnurposes, to be alive as long as his soul
has not departed from his body. Thus, in our hypothesis,
'yt would have to be the killer, according to this group
of juricts, They areruer that one who is not yet dead

2
cannot e presumed te he so dnad.(1')

Generally speaking, the class, religion, are, scx,
weakness or reputation of the offender and victim a e
immaterial. A1l persens are understood to be protected

bv the 1aw and tho state wonld have to guarantee the
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lives of its subjects, TIf anvone enjoying such

gurantee (Ismah) is violated, the state is bound to
punish the apgressor., The Jurists however differ as to

who enjoys this guarantee of 11fe and body (Tsmahl,

According to Tmama Mallk, al-Shafi's and Ahoad, the

Ismah is established by Islam and Aman, (nrcotecticn of

the state by way of '"rice or payment cf the poll tax

Jizynh),(11) Hawever Tmam Abu Hanifah does not inderstand

the Tsmah in this wiy, Ve says that a nﬂrsmﬁs biond can

only be proteclierd o1 secured by virtue of hie beinr within
the teritory of the state {Dar 2l=Islam), Yheevor is

situate in the Dar »l-Harb , (Anode of hostility) cannot

claim protection of the law even if such a person is a

Myslim by faith, 1)

AMprotected' person may 1cose bls guarantees by
various ways such as apoktacy in the case of s Muslim
and in the case of the non-My;51im, by breaking the
covennt or kruce which offaers security, This iz according
to the majority of 1l'e achools, TNTut the BSchwols are
all aprcreed that the ~ecurily is lost by the perpotration
of certain ecapital offences such as Zina. by the married,
Hirhway robbery (Hirabah), intentional homicide

{Qatl-al-Amd), The implication of this leoss of portection
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is that the person concerned, now becomes what the

Jurists call Mubah=al-Dammu {i,e. one whose blood may be

shed 1awfully,

Where such a nerson is killed by an individuel,
(who takes the law into his own hands), he would not
be lialye to capital punishment but would be subjected

to the punishment of Ta'zir for his overstep of the law,

This is the nopular view of all the four Sunni schools.(15

(b) The Death of The Doceased Myst Be The End Result
of The Act of The Offender: The offender must

have introduced the snclion which resulted in the death of
the victim, I7 the st of the offender cannot be 1inked
with the death of the victim then the actor would not be
rerarded as the killer. The act in question may be by
various means such as beatings wounding, stabbing, burning
strangulating and poisoning the victim e.t.c. One

single act is sufficient to satisfy the requirement of the
law repardless of whether the result of the act accured

after a short or Jong time.{ﬂs)

The leadersof the four Sunni Schools differ as to
what sort of weapon or implement can be said Lo cause

intentional homicide (Natl al-Amd), This is of




292

fundamental importance as the nature of the implement
used, would sey alot in determining whether the act of
the offender was deliberate or mistaken, The views of
the leaders have, for this purpose, been classified

bel cw;

The view of Tmams al-Shafi'i and Ahmad:
They understand such a weapon to be that which normally
kills, snech as a Sword, Spear, Gun, Polson or even a
heavy stick, Tf the implement does not normally or

ordinarily kill, the offence would not be Qatl-al-Amd

(intentional) but Shibh al-Amd (gasi-intentional). A

few examples of these implements are a whip, a light
stick, a2 slap or blow with the hand, etc, These two
Jurists reckon a third class, Thjs is the weapon that
does not normally bring about death but when applied to
the victim, becomes a weapon that would ordinarily kill
such victim, for examnle where the victim is sick or 3
weakling or even an infant, The test applied by these
applied by these jurists is to look at the circumstances
sorrounding the event of each case; as where a weak object
which rarely kills by common knowledge 1s used on a
sensitive part of the body Bor instance a whip struck
araingt the stomach or 2 stick to the throat could have

fatal Cnnsequnnces.(17)
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The View of Abu Hanjfah: The great Imam agrees

with al-Shafi'i and Tbn Hambal as to the condition that
whatever weapon that normally kills its victim would raise
the presumption of Qatl-al-Amd (intentional homicide),

Put he poes on to stipulate that the weapon used must be
one which is customarily or traditionally used for killing.
i.e. the implement must have primarily been invented for
the purpose of killing its vietim. This stipulation would
in all cases override the first conditien supported by
al=-shafi'i and Ahmad. TImam Abu Hanifah recognises weapons
used for cutting, wounding or spearing or piercing the
victim and it is immaterial whether the weapon is made of
Iron or brass or even wood., 1i.ec., Swords, ¥nives, Spears,
fire, plass etc. A1l these obJects are cspabje of

attracting the punishment for Natl al-Amd (intetional

homicide), On the other hand where the weapon used hns
a potential of cWusing death ordinarily, but does not,
by nature, cut, wound or pierce the body, the punishment

would only be given under Shibh al-Amd (gasi-intentional),

this, not withstanding the deadly nature or size of the
weapon, The apnarent intention of the offender to kill
the deceased is also overshadowed, and such a weapon,

which does not fall under the strict requirement would
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render the homic@ide, Shibh nl-Amd, (quasi-intentiona1)(18)

The View of Malik: Here, the Imam has not gone

into intricacies in determining the legal consequences

of the weapon or object used to commit the act of homicide.
He is contented with providing peneral principles that
cover the wide scope of homicide, Hjs view is described

in the Mydawwanah al-iKubra as follows;

"whatever the man (offender) uses
deliberstely for striking, slanping,
blowing (the victim) or (by using)

the gim; Rtone, 8 tick Lo, s seseenwss
«ees..Where one grabs another by way
of Jest and he (other) falls and
dies,......this, is mistaken homicide
(Oatl al-Khata); and not deliberate
homicide (Qatl al-Amd) as the offender
intended (merely) to jest. But wiere
he to intend (the act) with agiression
or ferocity, or to grab the victim

by the legs and he falls and dies, it
would be deliberate homiclide,
(0atl-al-Amd),"(19)

Some of the followers of Malik however, prefer the
definition or test of 'what normally causes dnnth: They
even include acts such as squeezing the testicles or

other sensitive part of the body, and strangulation as

under deliberate homjcide.(pn) (Natl al-Amd).

]
It is obvious that the main reason for Imam Maliks

diiference with other jurists on this peoint, is the
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fact thet Malik refused to recognise the middle course

of Oatl Shibh al-Amd (quasi-intentional homicide), He

maintains that the only forms of homicide stated by the

Mrtan are the Natl amd (deliberate homicide) and the

on
Natl Khata (Mystaken homicide). He went/to say that

whoever adds another type of homicide has verily made an
addition to the text " the our'an., 7Tt is clear from the
above, thnt with Malik, the arpguments of Imams Shafirti
and Ahmad as to which weapon normally causes death, does
not even arise because the 'weapon theory' is used to
separate the deliberate homicide from the quasi-

intentional homicide.

Tt must be kept in mind that the weapon theory is

not the only determinant of Natl al<Amd (deliberate

homicide.

M -Mutasil bi al-natl (~ausation):

In determining the cause of death, the jurists
genrrally agree that the cause may be by direct means

(Mpba=Shirah), or by in-direct means (Sababiyvyah),

The Jurists classify the direct act (Mybashirah),
as that which by itselfl causes the death of the victim,

for e.p. the act of stranpulation or the cutting of the
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throat with a sword or knife.(?1) Here the objective
test is applied without having to call in circumstances
sorrounding the homicide. A1l the Jurists agree that
the direct act would make the offender liable., Hewever
where there is some positive involvement of the deceased
in encouraging death, i.e. where there is contributory

neplirence the position is debated or by the scholars,

on the other hand, the indirect cause (Sibabivyah)

i= that which does not by itself, cause the death of

the victim but rather, leads to it e.,g. false testimony
leading to the execcution of the deceased, or the dipging
of a pit or trap on the path of the victim who falls into
it and dies, The actual direct causes of death in the
above cases are the rxecution of punisament in the first
hypothesis, and the falling into the trap in the second,
Tn all these cases, the Jurists, with the exception of the
Hanafl g,say that the chain of causation would be 'traced!
back to the oripinal or initial act of the offender, who

would have to assume respnnsibility.(za)

Where there is contributory nepligence by the
victim, the Jjurists approach the problem from two angles;

viz;
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(a) Cases where the initinl act 1is not, per-se,
sufficient to cause death: and, (b) where the initial

act is perse, sufficient to cause death, TIn the first
cnse, for e.p. where the offender plunges the victim

into a amall pord or reservoir and the victim deliberately
refuses to help the situation, and falls asleep or becomes
numb as a result of cold, luus makineg him helpless, and
vulnerable to desath; the offender or actor would not be
understood to be the cause of death because death was as

a result of the victim remaining In the water and not the
actors throwing him in it, This view is backed by the
Shafe's8s, They supply another case of one whoe is cut
s8lightly by another and neglipently allows his wound to
deteriorate until death, flere nlso the cutter would not
be held liable for the death resulted, The Hambalis
however 4o not apree with this view, and say that since
the cutter caused the wound, he must be held liable for

the death of the victim,(?)

A fer the second case, the contributory negligence
of the victim would not avail the offender, This is the

most popular view of the scholnrs.(?h)
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Tmam Abu Hmnifah agrees witn the other jurists as

to the decision that 0Oatl-nal-Amd is cognisable whether

committed directly or in-directly e xcept that he makes

n distinction betwaen the two bv applying the punishment
of Oisas (retaliation) for direct causation and putting
off the 0i{8as (retaliation) for indirect causation, He

rrafers that the offender by way of Sabab (indirect)

means should be killed or punished by Talzir (other

punishments by the judre), but rot by way of Qisas

(rntalintion),(TG)

All the four Sunni Schools are agreed that some

acts are capabye of resultin~ to Oatl al-Amd

(intentional homicide) even thoupgh they might not be

physical or materianl e.g, the brandishing of a sword
vietim or the

before the Ahrowing of a snake at the victim,who dies

of fripbt, Tmam Malik would reckon fatl al-Amd

(intentionsl homicider) only if it is proved that the

of fender did Intend to cause death during a bout of
fighting or hostility. Jf Jest or play is involved, the
homicide would be Khata (mistaken), Imam Abu Hanifah{26)
is supported by Ahmad(77) in reckoning such a homicide

a8 Shibh al-amd (quasi-intentional). Imam “hafi'i

distinpuishes between such a victim that can discern
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(i.e. understand fear) and one who cannot, such as a
child, in sane or uncenscious person., Thus, according
to al-=Chafiti, wh#re the victim csn perceive the fear
of the object used, the offence would be Qatl al-And
(intentional) but where the victim cannot, it would be

Oatl Shibh _al-And (qUnsi-intentinnnlj.(QB)

ITn the case of denth conged by impriscnment or
starvatien the jurisis alse differ. Imams sl-Shafit'i
and pAhmad are of the view that the offence weould be

Oatl al-Am¢ (intentional homicdie) if the term of

detainment and the lack of proviaion would cause death
to an aversge person, This would depend upon the
circumstances of ench cnse gsuch as @xtremé cold or heat,
etc. Where the victim had already been afflicted with
severe hunpger or thirst, before the imprisonment, the

of fence would only be 2atl al-Amd (intentional) if the

aggressor was aware of the conditien of the victim, They
derive this rule from analogy with the case of one hitting
2 weakling, Tn both canes, were the agfressor to be
unaware of the eondition of the viectim, the offence

(o)
would be Shith rd-Apd {qUnsinintentinnnl).( 7N The

conmtrovertial arrument of abu anifah is that the actor

cammopt be held rosponsibye, becnuse death enly resul ted
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from starvation or thirst. However his two disciples
have dissented to this view of the great master and
both hold that the least concession the actor may get is

the punishment for bhibh al-Amd (quasi-intentional)

because it is common knowledge that everyone neceds food
and drink to survive, Thus one who denies another this
basic necessity must be counted as the killer of the

victim,(39) The consistent view of Malik is that the

murder would be 0atl al-Amd (intentional) 1f appression

or hostilitv is invelved,

(c) that the offendrr desicred the result of death:

The madority of Aurists including Abu Hanifah,
Al=8Shafi'i and Ahmad slrase Lhot this conditien is
indisnenzsabye, Arcnralippe to them even if it is shown
thnt hoatility was involved, or even that Lhe areressor
intended to cruse hurt (not to kill the vjctfm) the

offence would be Shibh al-Amd (quasi-intentional) and not

amd (intentional), T+ musti he proved thst the agrressor
intended to tnke the life of the victim, This cendition
is the main barrier between Amd and Shibh al-/md

( quasi-intentionnal) according to these three schools,
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Tmam Malik, ns noted ecarlier, does not make this a
necessary condition for with him, it is enough that the
act of the offender was veiled in apsression nr

hostility,

In detarpninine the intent o~ desive, thn {irst

rFroup aponly o resis: Lo,

thee . 0of the wegpon which
normal 'v causes death as arainsl whot does not normally
cause (=ath, The othon kest is th-t of doubt or
nncertainty, T donbl as fo the intention of the

offend r exjszts, the orime would be repgarded as Shibh

al=Amad (mquasl-intentionalY,

e ————

Proef Of 2akl »1-ind:  Prem Lhe Teaditions of the
Mrophet {20 JE hog beepn ostablishied that there are two
ways of estebliczhine the offence of 0atl al-Amd

{(intentionnl homicidel, Thede are by Confession and

ayidence,
(4Y “onfesrion: Mis is established under the

Troditien of the Yrophet [(S.A.) narrated by VWatil b,

Hadr, that:
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"T was sitting with the Prophet (5aW)
then came a man who was dragging

ANOth Ty ewsa2nd s2id: "0 Messenver
of Al1lah, this (man) has killed my
brother"f{.........The Prophet (35AW)
asked the accused:; Did you kill him"?
The man renlied:; "Yes, T killed him

cecona®l31)

(ii) Lyidence: This is also derived from the
Murtan and Synnah, Tt has been narprated from Kaf!

Khadij that;

"ne OF the (neople of) ANSar was
foung killed at Knaybar. His relalives
weril, Lo the Trophet (S5AW) and informed
him of the cane, He (SAY) said: "Do

vou have Leo wilnuesses to prove l.h”‘l;"r.),_,l

i
your relative wns KIlledeeeosorsresnas

b,

?

Tbn Cudamah of the 'antalil Scheol hns explained {urther,

the position of the Tcheels as follovs:

"The ovidence of one man and two women
ig net accepled ir N{gas8 nor( the
testimony of) one witness and ar onth,
vie are not aware, as revards this
matter of any difference of ovinion
among the learned meN...."(33)

T! sometimes occure that the evidence availalb,e is
sulficient te orove murder. Where there s some fo

stronpg cugricior or the decepnsed vhters p Advine dec

not

wwm of

Taration
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as to the circumstances of his death, the law accepts
the procedure of Nasamah (oath taking) to force the

offender to at least pay compensation,

al-Nasamah (Opth taking): Ljiterally the word means

'goodness' and 'beauty', In the language of the Shariah
it signifies the procedure of oath taking by the clan
members of the deceased, according to some Jurists, and
of the clan membors of the suspect according to some

others,

Arccording to Imam Aba Hanifah it is the members of
the accusedé clan that would have to swear fifty times
that; "By Allah we did not kill him and we are not aware
of his killer." This procedure would be taken where the
body of the deceased is found in the teritory of the
suspect clan, This procedure, if followed, excepts the
suspect from the Qisas (retaliation) but the Diyysh
(blood-wit ) must be paid. He relies on a Tradition
narrated by 7iyad b, Abi Maryam that a Man c ame to the
Prophet (SAW) and said: O Messenger of Allah, I have
found my brother Murdered in the territory of so and so

clan." The Messenger of Allah (SAW) said: "gather
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fifty (men) to Swear by Allah that they did not kill

him and that they do not know his killer," The man

then 8aid:,,«....Js this all T have a8 regards my
brother?" The Prophet (SAW) replied; 'Nay. You will
have one hundred Cnmels."{Bh) The Hanafis contend that
this tradition is authority that the oaths must be taken
by the suspect clan and not by the Plaintiff clan as
stated by some scholars. The tradition, according to them
also points that the punishment is the payment of the
blood~wit and not the nisas (retaliation), The Shafits
and the Hambalis are also of the view that Djivyah

(blood-wit) is the correct punishment and not gisas(Bs)

according to Tmom Msl1ik however, the oath taking

is to be done by the relatives of the deceased,

rfter the procedure, they would be entittled to
take retaliation from the suspect, They stress that
only one person can be killed in cases involving
Nasamph (Oath taking); this also, only where (Lauth)
(very strong suspicion) exists, such as sworn enmity
between the suspect and the deceased or the declaration
of the deceased before dying, that "Seo and so has my
blood."(36) Where the plaintiffs fail to take the QOaths
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the defendants would have to take the Oaths to free
themselves from 1iability, Strong suspicion (Lauth) is
explained by al-Shafi'l and Ahmad to be manifest enmity
between the suspect and the deceased or a short span
between the deceaseds entry into the habitation and his

being discovered, dead,

Tt appears from the arguments of the Jurists that
the Qasamah (0Daths) procedure would not be resorted to
unless there is stron; circumstantial evidence which points
to a positive link betwecen the suspect and the homicide,
The group of Abu-Hanif-h, al-Shafi'i and Ahmad are more
cautious than the Malikis in that they refuse to recognise
the Qisas in asuch cases, This is obviously, based on the

lack of concrete, direct evidence.

Punishment For The Offence of Natl-al-Amd: There

are various punishments that apply to this nffence,
The jurists classify them into two classes. The first

class congists of;

(a) al=Qisas (retaliation)
(b) al-Diyyah (hlood money)
(¢c) al-Ta'zir (disciplinary punishment by judge);

and
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B
|«
| {d) al-Kaffarah {expiation).
a
The =zecond ¢lass consists of.

(a) prevention of the offender from inheriting

the deceased; and

. | (b) prevention of the offender from the hequest

nf the deceased,

The First Oateporv of punishmentas

Under the first clasg 1t musi be stated that the
punishments of Diyyah (blood money) and Talzir (disciplinary
punishments by the judge) nre only alternatives {uoubah
al-Badalivvsh) to the nunishment of Qlsas (retaliation),
Where the Qisas cammot be implemented for some reason
under the law, these punishments would be introduced in
its stead. The Diyyab and Ta'zir may be apnlied together
but the nisas may not be applied together with the Diyyah
or Tatzir unlece in exceptional cases such a8 where na '
man kills twoe persong ond the Qisas happens to lapse in
one of the twoe cases; horeg 1t is lawful to punish the

sume offender with nisan (retallation) iv the one case,

and ®ith Diyysh (blTcd - money) or Ta'zir to cover the

e v —
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other caae.(37) The procedure of the Shariah 1s ~that
the alterpate punighuwents cannot be implemented unless
the originel punishment lapses for some Justifiable

rea3on.,

Te Al-Risas {Retaligtion): The term literally

means 'equality! or to follow a gimilar way or route,
Technlcally it suggests retaliastion by the sgrrieved
party for an injury or murder, as the caSe may %e, The
general law i3 that all cases of intentionsl homicide
{(Qatl al-pmd} would Le subJect Lo the refaliation except
in the cese of Pirapsh (hirhway rothory}, This rule
however, is suklect to many exceptlions which bear a great

influance in drawing the 1ine batweesn Niss3 and Hudud.

timitations on Cisade

(1) vhere the decensnd i3 a descendant of the Of fendery

According to Imeme pbu Hanifoh, el-Shafit'i and
Ahmad, fhe frther who kills his offapring will not be

subjected to the punishment of Nigns {(retaliation). They
.rely upon two Treditiocns of the Frophet (SAW). The

first says: "The narent is Dot to be held liabe for
killing his offspring.” The ogher Tradition says:

"You and your property belcong to your father“(BB) The

mother ic regarded as cccupying the same position as
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the father, but the child is not reckoned within this
tule. Imam Malik differs from the three leaders and

spays that the father would be killed by retaliatien

for killing his offspring if 1t 18 nroved that he killed
the deceased with intent for e.s, by cutting the throat

or Irteatines, etc, But where the father is shown to

have werely Intended to nuaish or discinline the child,

e would not be subject to the retsliation. The general
assumption of the 12w iz that » narents love and affection
for his/her child wlill always overshawtow bis snger, hatred

or intenticn to kill bis own d escendant,(39)

The above viow of Hallk should not he misconstrucd

as referring tn Natl al-Fhatn (mistakern homicide). Tt is

n compromined sland between ﬁntl*ﬁl:ﬁgd and 0Natl Shibh

8l-Amd i,e intentienal and guasi-intentional homicide) as
Malik hitimself says the hlood menoy to be pnid im such a
case would be intensified (Mugallizah) which does not

annly tn natl al-ghata (Mistaken hnmiciﬂﬁ},(h“)

M=Zuhri, the famous Suceessor, and Laith b, Sa'ad
have, Yy analogy, nla~sd the husband in the same position
ne the Cather, But the majority of acholars never

, (h1)
conterplnatlad this comparison,
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(51) Upere there is 'inequality' between the offender

and the decegseds

This 18 a condition recopnised by Malik, al-Shafi'i
and Ahmad, Fquality with them is freedom and Islam, Thus
according teo them, besides itheaze two, thers iz ro other
means of *'inequality.' The implication is that n free-
person would not be Killed by 0isas (retaliation) for a
8lave npor the Myslism for the nen-muglim, However one
view of malik states that if the non-muslim happens to
be 2 Dhirmi (suvbjsct oi the Myslim statle) then the killer
will bc out to dexth, =rd this, orly if the murder involves

(h2)

treachery or the praoperty of the Dhimmi,

As authority for freedom they rely upon a Trpdition
of the Prophet (SAW) which s tates that: "The fres shall
not be killed for the shave." Ibr pAbbas isn alzo ronapted
to have held this Viﬂw.(H?) Vhere a slave kills a free
man he would be suendect to the Elffi (r@tnTin*ion).(uh)

The view of 1y "anstan is that cnly the master

who kiJ1s his slave would enjoy this exemption., He even

1
included the case ol 5 doubtful ownership over the slnve.(h-
He narross the rule Lo hold emly the master over his slave

because of a Tradition of the Pronhet S,A.W., which says;
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"There 1s no 1inbility for a parent

ki1ling hils child nor a Master

killing his slave,"
As regards Jslam a3 an exception from Oisas Malik and
Aal-thafird argus that the Muslim cammot be killed for
k{1 ling the non-muslim because of a Tradition of the
~ Prophet {SaW) which says:

"Phe 'bleondt of the Mpslims 1s ranked

ecually.......and the Myslim will not

be killed Cur Lhe unoeliever,”
A% in the case of freedom, the non-muslim is to be put

to death for killing o Myslim,

Imam Aby Hanifah says that the Muslim must be
¥idlead for kKilling the Dhimmi and vice-versa. He contends

that the versas vralating to this queslion are of gerieral

applicntion such asg
*and we decrced for them: Life for 15fn..."(h6)

In another verse it is said that:

tpand wheever 1s killed wrongly, We o
have given putbority to his gusrdian
(to retalinte) ... (W7
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(111) Where The homicide is committed in the abode
of hostility:

This is an exception recognised only by Abu
Hanifah., He says that the Qisas would not be Imposed
on such a Murderer. He distinguishes however, between
a person who is situate in the abode of hostility as
wvhere someone gccepts the fatth but does not migrate to
the land of the Muyslims, and one who happens to be in the
land of hostility for tLrade or Journey. In the first case
there would be no punishment, but in the second case,
blood money must be paid. It may be recalled that with
Abu Hanifah! TIslam' alone is not sufficient to guarantee
Ismah (protection by 1aw) hence this view of his,(he)
However Malik, al-Shafi'i and Ahmad regard Islam as
sufficient to guarantee the EEEEE regardless of the place

of aboede,

Tmam Abu Hanifah also provides that for the Nisas
Yo apply, the pusrdlian of the deceased must be aware of
the incident, This view however has been critisised by

the other leaders of the schnols.(hg)
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- (iv) Where the Killer is compelled to commit the

Qffence:

According to the view held by Abu Hanifah and
Myhammad, the 1liability will lie on the one who forces
the offender to commit the homicide and not the offender,
They say that the direct killer {person coﬁpelled) is
here, nothing more than a weapon or instrument, It 1s
also sald that a weak (da'if) report from the Shafir'i
school éupports this view, On the cther hand, Malik,
Ahmad and a more reliable report of the Shafiti view |
maintain that Qlgas (retaliation) would be obligatory on
both the compeller and the compelled person, The compelled
and the compelled person. 'The compelled person, they
argue, has no defence in &tating that he commitied the
of fence to save his own 1ife, He clearly chose to overiook
the sacredness of the victims life which he could have

aVoided.(so)

The above limitations on Qisas are the generally
accented exceptions as stated by the Jurists, The subJect
of Qisag (retaliation) is now better defined. But these
limitatlions apply to the individual, subJect to the
retaliation. The Qisas may also fall or lapse in different

circumstances,
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Lepse Of Qisas: There are, broadly speaking,

three situations which will cause the lapse of Qisas

(retalination). These are;

(a) Death of the offender before execution;
(rY Pardon (Afw); and

(¢) Settlement (5ulh),

(a) Death of the 0ffrnder before execution:

The Qisas would inpse in such a siluulion end it is
not lawful that another person becomes the subject of
Qisas as arresult, The jurists are unanimous about this
rule, They however dirfer as to whether the blood meney
(iyyah) becomes due after the death of the culprit. The
law with Tmams Abu Hanifah and Malik {5 that the Disas
is oblimatory on no one but the offender, PBut as regards
the Diyyah (blood mouey), it becomes obligatery, in a case
of deliberate homicide (Qatl pl-Amd) orly if the offender
volunteers payment., ‘he two jurists go on to argue Lhat
if the Gisas lapses on the death of the offender, now then
can the Diyyah (plood money) be payabje whilst the offender
has not yet volunteered its paymentf? ¥or this reason, the
death of the offender before execution bears the legal

implication thati both tie Jisas and the Diyyah would lapse
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in such a Bituation.(51) Imams al-3hafi'li and Ahmad
however counter this arpunent of the clders by saying
that where the offender dies before execution, only
the gisas lapses; the Diyyeh must be exacted from the
estate of the offender as gn alternative to the 0Oisas

{retaliation) which hias now been frustrated.(sg)

(r) wPpardon (Afw): A1 the Jurists agree that the

agFrived varty may pardon the offender, This is better
than to retalinte, They rely upon e number of verses
contsined in the Cur'an and Traditions of the Prophet
(saw) and the Tjma' (concensus of opinion) of the

Commanions, Tt is stated in the Qur'an that:

"Oo ye whio beliove; retalistion

has been prescribed for you in
cases8 of the murderediiecccsccee

But in ¢ ase the injured 'brothert
is willing to show mercy to the
murderer the blood money should

ke decidod according to the
equitable (known) law and the
murderer shonid pav it in a genuine
way, This js nan alleviation aond

a mercy ifrom your Lgrd..........“(SJ)

In another verse Al11~h Mpst High soysy

"However whoso forgoes retaliation

as charity it shall be expliation
for him....,"(5%)
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From the traditions it is reported from Anas b, Maplik

that the prophet (S.A.%W.) always urged pardon In cases

of giaas.(ss)

With Imams al-Shafi'i and Ahmad Afw (pardon) is the
forgoing of nNisaz eithoer completely or by opting for
Diyyah (blood money).(ss} Abu Hanifah and Malik take
'Afw! to be the complete pardon only. Wjth them, one
who forgoes retaliation but accepts bleood money cannot be

anfld to have 'pardonad' the offender, This can at hest,
1t is Eenerally actceptad by the Jurists that the only
person who may grent : complete parden is the descendant,
Thaey say thab all second sry bearers of the right 1ike the
father, fathers Tather or state can only give in to

(58)

A possessor

Ly

settlement (Sulh) 1.0, the bBloed meoney,
of the right of poardon wuzt bHe major ond sane and this
in regardless of sex. Uhere the poosessors of the right
are pany and one oir riore o7 them wishes to exercise the
pardeon, thero ia a 41 ""2rence of eninion, The majority
consisted of Abu Ianifah, al-Skhofiti and 2hmad, hold
that tee 0ises would fall or lapse on the offender,

They arpue that the pipht of retaliation is a Joint-

1ssue Letween all porscessgors of the right. If one or more
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should decline to exercise the right, the right of the
others becomes defective and incomplete, They support
their argument with several authorities reporfted from

the Shhabah (Companions), A case of similar nature
occured during the time of Umar (R.A.). A manwas
brought to him for having killed another, Some of the
deceased perﬂoﬁg sons pardoned the offender while others
insisted on the retaliation., Umar then counselled
Abdullah b, Mastud who said: "Verily the offender has
been saved from death and T think that you should levy
the blood money on him." Umar then saidt "I also (agree
with) this view."(59) Tmam Malik insists thot the
determining factor here, is the degree of closeness,
Thus, according to him, where there are two possessors

of the right who are both of the same degree of closeness
to the deceased and both male, one of them may cause the
Qisas to fall or lapse even if the other obJects. Where
however, the pardorer is of a closer degree than the
seeker of retaliation, the former would be given priority,
Malik also gives the male a priority over the female, He
6ayS that the female has no say in the presence of her

male equivalent.(50)
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{c) S8ettlement (Sulh): There is no disagreement

among the scholars that settlement may be nepgotipted
between the possessors of the right of Qisas
(retaliation) and the killer, over what is less than or
even more than the conventional Diyyah or blood money(61)
The basis for settlement is embodied in the Sunnah and
JJma' 1if the Companions, The Prophet (SAW) is reported

to have said:

"The one who kills another deliberately
will be handed over to the relatives of
the deceased: they may kill him if they
please or they cnuld receive blood
MONeY.,.a..s..and whatever they may
settle between them is permitted.“(ﬁz)

Tt must be stated however that an increase over the
prescribed blood money is acceptable only as settlement
over Nisas and not over an original case of Diyyah, as

this will be taking undue advantape of the situation

(riba),

Execution of QOisas: The most primary issue concerning

this matter is 'who has authority to perform the

retnllation? According to the majority including Abu
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Hanifah, al-Shafi'i and Ahmad the persons possessed of
this right are the lawful heirs of the deceased not

withstanding their sex, or the amount of property left

by the deceased.(®3) TImam Malik differs with the

majority and holds th-t the persons entittled to retaliate
are the partriarchal relatives. Thus the husband,
collaterals and the maternal grand father are not permitted
to retaliate unless in the absence of the father, son

and son's son, The fathers father is considered closer

to the deceased than the collaterals.(®4) where the
deceased has ho rolatives there in a concensus of opinion
that the state authorfty will assume responsibility for

carrying ocut the Qlisas (retaliation),

The possessor of the right may retaliate personally
if he pleases, but only if he is sane and adult, This is
unanimously accepted by ithe scholars, But where the
possessor of the right is insene or minor, there sre
different views of the jurists, Imem Mallk says that
the guardian of the insane or minor will assume
responsibility.(€5) Tmams al-Shafi'i and Ahmad hold
that the executicn of Qisas will be stayed until
majority is #ttained in the case of the minor, and

recovery from insanity by the lunatic., The case of the
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lunatic is however dependant on the probability of
recoverv., 4here there is no hope of recovery the
responsibility falls on the gl:nr-dian.( o Two Views
have heen raecorded from ithe Hanafi Schovl., One supports
the view of al-chafi'i =nd pAhmad while the other says that
| (67)

:

the state would acssume the right,

If the offender is a woman and hammens-to be prepnant
the nisas must be stayed until she has delivered her
préghancy;

wherever it Iz s5aid that execution be stayed, the
offender shall bte imprisoned pending the time of execution,
It is renorted thot Mu'awivyah (R,A.) mea detained a
killer until a son of the decensed came of aie and no one
amons the companions disanproved of this.(ﬁﬂ)

Method of Execution: The eouitable norms and rul es

of Islam demand that Jjustice be done in a1l eases, The
term 'Nassa’ literally means to follow the same path or
route, Thus the of fender must he killed as he killed the
deceased, gome of the Jurists interpret this rule
differently as we shall observe. Abu Hanifah says that

the of fender should not be killed except with a sSword.
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.

with him it is immaterial that thie decented was killed
with a different weapon or inctrument such as fire,
drowning or stranpgulation. There i5 alse one report

from Ahmad to the same effect. They rely on the
Traditien reported from the Holy !'ronhet (a%) which
says:s "o punishment save by the sword." Under this
view the retaliator must strike the neck of the offender
only., He is not allowed to hit »nt a different 1imb of
the offender even if the offender had used =imilar method
to kill the victim, ﬁnrQGVPr, according, to this vi.w;‘
such a deviation in executing the retalintion will :‘r,t_;'-»_c-t

n (CQ)
the punishment, of the state, nz/distinct offence,

Cn the other hand Malik, al=Shafi'i and snother renort,
from Ahmad say that the retaliation ﬁnsi e eatricd out
by vhateover means the offender used to 2i17 thedocensed,
They eny that to kill Lhe offender by anv olier meonns than
that used by the offender is an overoeep i tue limits of
the shoriah, They support thelir mapument with o Ltext frow

the Holy 2urtan vhich states;

"and when you retalinte,
(Aas punishment) retaliate

With ﬁimilﬂr'.....,..'...‘"(7”)



They cemerl their contention alro with - Tradition of
the 'rephet (SAW) which says:

"whosoever burns (another) we

5hall burn kim, and whosoover

drovms (another) we zhall
drown himfv(71)

According te the seecond grom, if the murder irvelvead o

sword and another injury, the retalistor may forgo

r-n‘t.rnl}n'l;inn for the injury if he Plevses, and kill by
Lhe swerd alone. If the means of muricr cns by starvation,
the same vould be used on Lhe Offendnr, A cnesticen way bLe
asked here; what if the offender doan et A6 Zlompe of
Lthese Jurists say the punishment 11 Le repented until
he dies while others say that the sword vould be used to
Finish off the offender. PRut nver o these Jurists, not
M1 easen are subject to this rule, Tius one ¢ho ¥ills
another by sedomy would hove tn le KiYled by the Sveardg.
Co nlio vould one who kills the decensod by Coreepy op
.'ii!!'.ﬁ}{iﬁﬂ{.j(}n.('??J Imam fbu Hari ®ah adds Lhat the possensop
of the right of retaliation mus! e présent at Lhe tire of

)
retaliation, phy::i.n:ﬂly. The Toam holids that there is rVery
weasibility that compassion for Fhao rmr‘:irrnr'r-rir’ht OV arcone

73
him thus savinre A “!i_fn.( ) The other schools however

]
.
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do not recognise this condition. Under intentional

homicide, vhere the nisas lapses and pardon has not been

granted, Diyysh would be imposed on the of fender,

2. Diyyah as an Alternative to Qisas I'nder
nNatl al-Amd. (Intentional Homicide):

The basis for Diyyah (blood money) is found both

in the Qur'sn and Sunnah. In the Holy qur'an it is said:

s
-

"vhoever kills a believer by

mistake shall free a Muslim Slave

and pay blood money to his

(deceased's) folk: unless they

i "

fOI‘f_"O lto'ogbv. (7}-")
It is alce narrated that the Prophet (SAY) wrote to the
people of Yemen saying inter-Alia that ", .......verily the
compensation (blood-money) for 1ife is one hundred
Cnme].&'. ..o = 0"(75)

Divyvnh (blood meney) as discussed under natl al-
amd (intentional homicide) is not an original punishment
but rather an alternative to the punishment of nisas
(retaliation). Thus where the relatives decline to
retaliate, they have every right to demand for paymenf'

of the bleood money. The same rule anplies to situations

where the Qisas is said to 'lapse'., But it must be recalled
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that blond money will not be paid where there is a
complete poardon (Afw) or the death of the offender
before the execution of the nisas, according to Abu
Hanifah ond Malik., The only exception to DRiyyah Being

an original punishment under Qatl nl-Amd (intentional

homicide) is in the case of the father killing his
offspring.(76)
An interesting question to ask is vhot pay be
given out ns blood money? According to Abu H?nifah and
Malik blood money may be paid out by three means i.e.
by gold, silver and camels. FEach one of these suffices
against the other., With Ahmad, Abu Yusuf and ﬁuhammad,
the blood money may be paid outinr £ix means; i,e. camels
cows, ponts, clothes, gold and silver. They rely unon a
report by Amr b, Shufaib that when Uimar (R.n_) became
Caliph he observed that camels had become dear., He then
made it bhinding upon the owners of rold to pav one thousand
Ninars: unon the owners of silver, one thnu:"n;id two
hundred Nirhams; upon the owners of cows, two hundred cows;
upon the owners of goats, two thousand goats; and upon

the owners of clothes, two hundred clothes......"(77)
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Tt is reported that Imam al-Shafi'i once held the view
of Abu Hani fah and Malik but later on changed his

view to hold that camels are the olly menns af payment.
"o rationalizes this way because camels are the original
means of payment., All the others are mere alternatives
due te the increase in the price of camels, They cannot,
ctrictly speaking, be seen as general means of payment

en joying “the perpetual recognition of the law. They
would apply only where the situation necelsitaves Lie

(78)

change,

It is agreed by the Jjurists that the number of
camels to be given out is one hundred and the gold to
be piven out is one thousand Dinars. There is a slight
difference of opinion as regards silver. The majority
of Malik, al-Shafi'i and Ahmad say that twelve thousand

7
picces should be paid out.( %) While Abu Hanifah says

(80)

trn thousand Dirhams,

There is also a difference of opinion as to the
brand of camels to be paid out, aAbu Hanifal, [alik and
Ahmad say that in a case of intentional homicide four
3

bronds nre te be counted; i.e. twenty five of the Makhad

(the yesr old she-camel), twenty-five of the Latam (the
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two year old she-camel), twenty-five of the HiJonh
(the three year old she-camel), snd twenty-five of
the Jidh!' (the four yesr old she-camel). On the other
hand Tmams al=shafi'i snd Muhammad are of the view that
the camels are to be divided into three groups., viz:
thirty of the Higgah (the three year old she-camel),
thirty of the Jidh!' (the four year old she-camel) and
forty ef the Khilfah (ilhe pregnant she-camel). This
group relies on a Tradition reported by Amr b. Shu'aib
from the Prophet (5.A.%.) that:

nyhoever kills another delibherately

shall be handed over to the relatives

of the deceased and if they please,

may kill him or collect blood money

which congsists of thirty of the

Hingah, thirty of the Jidh' and forty

of the Khilfah and whalover they may

settle Belween themselves is

pnrmiSsible."(81)
Umar (R.2.) is also reported to have passed Jjudrement in
the same way. From the arguments of the jurists it appears

that the majority recognise this tradition but apply it

as the '"Mivyah al=Mugallizah!' (i.e. intensified blood

money). In other werds they interptet the trpdition

to apply only to cases which are under the rules of
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Tagliz (jntensificatinn),(ﬁz) The Malikits for e.p.

apply it in the case of a father killing his offspring

in a case of intentional homicide. Imam Ahmad also
permits the Intensification in both the intentional and
mis taken homicides.(HB) From the above discussion it is
obvious that the Jurists who apply the division into three
do not regard the notion of Tagliz (intensification) in
this way., Their notion of intensification of blood money
is that the offender be made to bear the sole
responsibility of paying the blood money,(ah) which 1is a
rule unanimously accepted by all the Jurists in the case

of Qatl al-Amd (intentional homicide),

Under Natl al-Amd (intentional homicide) the
majority of juriﬂts(ﬂs) say that payment of blood money
cannot be deferred as in the case of mistaken homicide,
except with the consent of the collectors, Imam Abu
Hanifah however says that payment may be spread over a
period of three ynarﬂ.(ﬂﬁ) He beljeves that there is no

need to further tax ithe offender beyond his having to pear

the whole burden of iLhe payment,
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As the Diyyah may be intensified under Qatl al-pmd

(intentional homicide), it may be reduced in certain
circumstances such as where the victim is a woman or of
inequal status, All the Jurists agree that the bloode
money of the woman 1s half that of the man, This Is in
analogy with the rules that the woman gets half the share
of the mar;s inrheritance, and the weight of a womans
testimony is hglf that of the man.(87) As regards equallty
(Takafa')the Jurists take diverse views, The majority
consider equality as a mitigator of the blood-money in the
cases of freedom nnd failth, Thus the slave and the none
puslim attract only half of the Coventional Diyyah for
muslims and freemen.  Tmam Abu Hanifsh however holds that
+the only isaﬁé under Trkafa' equality) is freedom. He says
that the blood money for the non-believer must be fully
palid on the condition that he (deceased) belongs to a clan
which ig at peace with the bhelievers, He relies upon
the following versc:

V.es,.0nd 1f he {(deceased) belongs ”

to a people with whom you have a

treaty, then the blcod money must (88)
be palid to his folk.ii.vuoviaonnae |
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abu Hanifsh also stresses that the Prophet (SAW) decreed
that the blood moriey of all non-believers who had a

peace pact with the believers shell be one thousand
pinars (i.e, the full Divyah), He yet advances a statement
of al=Zubri to the effect that hoth Abu Bakr and Umar
(R+A,) had decided that the blocd money for a Dhimmi
(non-muslim subject of the Muslim State) was the full
blooc mnnpy.(ﬂq) The maJjoritry of Jurists back their
contention with the narration of Amr b, Shu'aib that the

Prophet (SAW) said that "the Diyyah of a non-believer who

is under a pact is half the Diyyah of a Myslim,

\ccording to another Tradition, the Prophet (S.A,W.)

said:

"the blood money of the peonle
of the book is half the blood
money of the Myslim"(90)

According to the majority, the blood money due for the

{
Majus . (Magians) is elgnt hundred Djrhnms.‘91)

3. Ta'zir as an AMternative to Qisas inder
Qatl al«Amd (Intentional Homicide):

The only Jurists who make this obligatory are Malik
and La‘th, Thev hold that whenever the Qisas lapses on

the offender he would not be allowed to escape without
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disciplinary punishment, as a 'right of Allah' which

must be derived from the Sinmmer. Malik supgests one
hundred stripes and imprisonment for one year. According
to Malik, it iz jmraterial whether the pardon given is
complaete or partis]l or that the Qisas becomes unenforceable
due te some reason, except where the offender dies before

the execution of the retnlintion.(gg)

The majority do not make the Tg'zir compulsory but
make 1t permincitare for the Judpge to add the disciplinary

penalty such 28 where the offender is a known trouble~

(93)

maker,

. Kaffarah (rxpiation):

The general law rrcopnised by the scholars is that
expiation 18 only enforceabye against one who commits the
mistaken and quasi-intentional homicides., WNotwithstanding
this, Tmam al-shafi'i extends the meaning of expiation to
cover cases of intentional homicide. He argues that if
Allah should command expiation for the lesser offence of
nistaken homicide, why not for the more sericus offence of
intentional homicide? He backs his argument wilh a

Tradition reported by wathilah b, Asga, that:



"we took a fellow of ours to the
Prophet (5AW) becsuse he (fellow)

had earned the fire by committing
murder, The Prophet (S.A.%W,) said:
"Explate by freeing a slave-girl, that
Allah Most High may save, by each
joint of the slave-girl, a Jjoint of
his from the fire,"(94)

Some of the other Jjurists contend that there can be no
expiation for such a killer because of the saying of
Allah;

"The recompense for whoever kills a
believer deliberately, shall be the (59)

fire in which he will abide forever,.."
According to this proup of Jurists Allah has already made
clear the punishment for intentional homicide which is
Qisas (retaliation) unless forgone by the relatives of
the dncensed.(QG) A middle course is offered by Malik
who says that in a case of iIntentional homicide, expiation
is permissible but not oblinatory.(97) The Hanafls do
not recognise Kafferash (expiation) under this type of
homicide., They argue that punishments for capital
offences can only be executed on the strength of clear-

cut authorities from the sacred texts, Xaffarah, under
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this heading does not enjoy this status and thus should
not be 1mplpmented§qs)

The expiation as recognised by Malik and al-shafiti
here is that the offender should free a Muslim slave,
where he cannot afford this he may fast for two

consecutive months without break.(qg)

The Second Catepory 0f Punishments
Under_0alt al-Amd (Intentional Homicide):

UInder this category perhaps it may be correct to call
them incidencies or e'fects rather than 'punishments.!?
The offender here is simply prevented from enjoying the

results of his action, The two effects are:-
(a) prevention of the offender from inheriting
the deceased; and
(b) prevention of the offender from benefitting

from the beguest of the deceased,

IInder the first prevention, the Prophet (S.A,%W.)

is renorted to have sald:
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rthe Killer does not 1nherit"100

'-:The interpretation of this Tradition has led to much

« difference of opinion by the Jurists,

Imam Malik says that it is only in the case of patl

h'i'El:de that the offender will suffer this effect, It 1s

immaterial that the homicide was direct or indirect or
that the offender was punished or pardoned. Wallk holds
further that the offender, in the case of mistaken homicide,

. mill not enjoy the blood-money, Under the Maliki thoupht,

the rule will not apply where the killer acted in self
defence or was the judge or executioner under the authority

of 1aw.(101)

Tmam Abu Hanifah views that all the homicides will
cause a bar to inheritance, but the following conditions

must be fulfilled:

- {1} the morder must be direct and not indirect;
. (11) the killer must be‘sane‘and of Madority; and
{111) the killing must involve hostility and should

"not be a case of aelf defence.(102) o
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The strong view according to the Shafiti's ié thast the
killer is to be nrevented from inheriting in all cases

of death, To them, il 1Is immaterial that the killing

was lawful or unlawful, or even that the killer is minor
or major, sane or insane, They argue that this rule is
indispensable to prevent the possible hastening of death
for.want of 1nheritance.(103) The view of Ahmad is that he

excepts killings donce in self—defence.(1oh)

_u'Aﬁother incidence or effect of the infentibnal
homicide 1ls prevention uf the offender from benefitting
from the bequests of the deceased. This is based on some
Traditions says; "Wo bequest to the killer.," Another
Tradition says "The killer is not entittled to anything,"
The Jurists have understood 'anything' to include both
Inheritance nnd bequerts, There is also o slight
difference of opinion 28 repards the exclusion from
hequest. The majority view of the Walikls is to draw a
distinction between i1be cases of intenmtional and mistaken
homicilde, Others spy that a killer may benefit from the

bequest if he is benefilted by the decensed, (106} avu

Iz';_ Hanifah applies the same conditiens that he fixes over the

case of luheritance but adids that in the case of bequest

the other beneficiaries are allowed to permit the killer
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to partake in the bequest, This view 1s supported by
Muhammad but not by Abu Yusuf, He dissents by saying
that where the benuect stands prohibited to the killer,
the other heirs have no authority to invite the killer

to enjoy the quUPFt.(1O7)

Under the punishment for intentional homicide it
may be observed that the law is very firm on the offender,
The only concessions that he gets, are the forgoing of
the stiff penalties vy the relatives of the deceased. The
individual has s strong influence over the enforcement of
the puniskment ns agoinst the case of Hudud, hence the

term [jogn=al<fdomi (right of the individuel), It will be

observed {rom the subsepuent typee of homicide that the
law is nofter cn the offerder than in the case of

intentional hemicidn,

h.2.2. Al-@atl shibh al-Amd (Quasi-Intentional
Homicide):

The Hanafi'as define it as n blow given deliberately
with a whip, stick, stone, hand or other similar object

and which causes the death of the victim,(108)
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ae ™

" According to the Shafitis it is the combination
of an intentional act with an unwanted result i,e,

100

death of the victim on the condition that the weapon

used to bring about the unwanted result must not be an
instrument that normally causes death.(110)

The Hambalis '©  3ay 1t 13 the deliberate unlawful
act with an lpstrument thst does not normally cause
death, but which reasults in the death of the victim

regardless of whether it is done through aggression or

punishment.(111)__

Tt appenra to us that all the definitions essentially
sipgnify the same thing Decause thoy all agree that there
should be a dellberate act on the one hand with an
instoument that is not known to cause death normally,
but which non-the-less, causes the accidental death of

the victim, on the other,

As stated earlier on, Tmem Malik does not recopnise
this cntegory of homicide., He argues that 1t has no
basis in the Qurtan hecause Allah M, 8t High declares in

the chapter al-Nisa'i that;
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"And it is not for a bellever

to kill a believer except by mistake
(Khﬂtn'ﬂ)-..-a..-..aan.colol-l.lnlno

e e snneWhOaVEr kills a he:l.iever 19
r"plj})r‘rntr‘]v..l..ll..lllltllill.ll.."ﬂ L)

He argues that the only two types of homicides sre the
deliberate and mistoken homicides, The majority on
the other hand, claim that the quasi-intentional
homicide has a strong basis In the Sharigh as the
prophet (5A%) said:

"Behold} Verily among those killed
by the whip, the stick and the stone
(and their blood wit) is one

hundred Camels"({113)

They also rely upon the famous Tradition of the
Prophet (SAW) narrated by Amr b, Shu'aidb, which states
thatl:

"the blood wit of the quasi-intentional
murd Shibh al-amd) shall be
g oE 2 P et o052 08 the
deliberate (Amd) and the killer shall
not be killed,.,.."(114)
The majority also contend that eminent Companions such

as Imar, Uthman, A1i, 7aid b. Thabit, Abu Musa and

Mugirah all recognised this type of homicide and none
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of the Companions 15 known to have differed from them.(115)

They sargued that since the capital punishment is |

dependent on intent, which cannot be truely ascertained
except by Allab, the Mighty the Glorious, man can only
act on what appenrs in the open, (i.e. accept a middle
course between intentional and wistaken homicide), As
an example they offered thot where a person strikes
another with a weak object or samething not known to
cause death normally; snd the victim dies as a result,
this poses a question between intentional and mistaken
homiclde., Thus the only way to balance this phanomwenon
is to accept the middle course of Shibh al-Amd) (Quasi
intentional).(q16) .

L

IInder 8hibh al-Amd two basic conditions must be

satiafiecd 1,e,
(1) that the offender performs an act that  -~..

leads to the death of the victim; and

(11) thet the offender must have intended the

act but; not the consequence of death,
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(1) that the offender nerforms an act that leads
to the death of the victim:

H{ere the neceassary act could take various forms
such as beating, wounding or injuring, drawning, burning
or some form of poisoning, Tt is not necessary that there
be a weapon, Thus one who lets loose some ferocious
animal l11lke a dog unto the victim or brandishes a Sword,
or frigthtens a pregnant woman who miscarries and dies,

would be a killer under Shibh nl—hmd.117 T+ wonld suffice

if there is a direct 1ink (Mubashirah) or an indirect

1ink (Sababiyyvah) regardless of the fragility of the

victim, or that the death occured after a long or short

neriod.(118)

The act committed must be an unlawful act, Tf
the act is lawful such as punishment, medical tresatment,
lawful rames or while administering retaliation as in

Nisas, there will be no Tinbility.(119)

(11) thot the offender must have intended the act
but not the conscouence of death:

This is probably the chief dilference between the

two, i.,e, Amd and Shibh al-pmd. To discern between them

the Jurists apply the test of whether the instrument used
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is knowvn to kill, ordinarily. ITf the answer is in the
positive then the presumption will be tilted towards
intentional homicide whereas if the answer is in the
negntive the presumption will be to quasi-intentional
homicide, TIn a case where the victim gave hies express
consent, the majority of the Jurstis such as al-shafi'i,
ahmad, Abu Yusuf and yhammad view that the actor will
not be lianble, Hewever Imam Abu jignifah views that the
victim may pglive valid consent only as to injuries which
do not result in death, He cannot consent to be killed
and whoever obliges the request will be held suilty of

Natl Shibh al-Amd (quasi-intentional homicide).(120)

Punishment For The Offence of natl
Shibh al«Amd (OQuasi-Intentional Homicide):

hetween
The basic difference/the punishmentis for Qatl al-Amd

intentional homicide @nd Shibh al-Amd (qguasi-intentional

homicide) is oisas. (the retaliation), Under the quasi-
intentional homicide 'he offender will not be subjected
to the retaliation, TJowever all the other forms of
punishments applicable to the intentionel killer are also

anplicable to the quasi-intentional killer, The original
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or primary punishments under this heading are;

(1) Diyyah (blood meney); and

(11) Kaffarah (expiation),

Where these punishments cannot be enforced, there
exist the alternative punishments of Ta'zir, (disciplinary
punishments by the Judee) in the place of Divyagh, and
Siyam (fasting) for the expiation by freeing a Muslim
8lave, Tnt it muct be recalled thet Tap'zir may pass
as an original punishment here, just ags it may, under the

offence of nNatl al-nmd(121)

The Dlyyab (blood wit) applies slightly differently

in the case of Shibh al-Amd, than in the case of Amd

We may recalled that the Prophet (S5:W) made the blocd wit
of the quasi-intentiennsl homicide, one hundred Cnme)s.(1?2)
Therefore the blood-wit here, is an original punishment

as against its being an 'slternative' punishwent under

Cat)l al-Amd (intentionnal homicidel, The effnct of the

blood wit is alse cushioned by making the members of the
5
offenders feolk to assiast the offender, This is the

majority view held by Abu Hanifah, al-5Shafit'i and Ahmad,
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.

- However the famous Tohiti (successors}'sdhoiafs,zibn :
'h.Sirin and al-"aghri ssay that the offender should not

.be assisted, Tt may he sajd that this vlew Is similar

" to the stand of Malik in the sense that Malik understands
the qunéiwintentional homicide to f£all und~r the
intentlonal homicide and under the intentional honiclde,
the offender must bear full responsibility of the bLload
meney. The first group (iL.e. maJority) argue that there
ia every bnsis.for this alleviation because of the

tradition which reads;

Pwo women from the tribe of

tiuduhall fought sand one of them

threw a stone ot the other,

killing her and the child in

her womb, The Prophet (3, W,) .
ordered tht the lompesnaticn be {123)
pald by the clan of the offender." -

The majlorlty contend that whilst in the one case

(of Amd) the end =esult is intended,in the nther case

(of 8hibh al-Amd) it is not, Thus the two can never

be the same. As a vesult, the blood money, in the case
of Amd, {intentional} 1s intenszified on the offender
from all avenues, i.e, by the amount to be pald and

also by bearing full responsibility, 7Tt is not fair
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then, to do the Bame under the blood-money for quasi-

intentional homicide.(ﬁm*)

As a further alleviation,the
payment of the Diyyah may be spread over a period of three

years according to the majority of Jurists,

A1l the Jurists are agreed that under the Shibh sl-
Amd the offender must expliate for his sin by freeing n
Muslim slave or fast for two consecutive months in lieu
thereof, As repgards the prevention of the offender from
the inheritance and bequests the position is the same as

under AMd (intentional homicide),

he?2.3. Al 0atl sl-Khata (Mistaken Homicide):

The basls for this offence is found in the Holy

Quran where it is said:

"Tt does not behove of a believer

to slay another believer except

by error; and if one 3lays a
believer by error, he must set free
one believing slave as expiation,
and pay blood money to the heirs
(of the slain) unless they
charitably forgo it, But if the
6lain muslim belonged to a people
who are nt enmity with you, then
the expintion shall be the freeing
of ome believing slave: and if the
8lain person belonged to a non-
muslim ally of yours then the blood
money must be paid to his heirs
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and n believing slave set free,

But if one cannot afford this he
must fast two consecutive months,
This is the way enjoined by Allah
for nepentance, Allah is All-
Knowing, All-tise,"(125)

This verse has two commotations, One is that it
establishes the crime of mistaken homicide, and secondly,
fixes the punishment for the offence, It does not however,
supply the various acts that fall under this offence,

Some of the Jur ists have interpreted this without
classifying the various acts while others have insisted
that the acts must be classified into two i,e, pure
mistake and related cases of mistake., This group define
pure mistake in terms of the act and the supposition.(126)
As to the mistake of act, they give the example of wte re
the actor aims at an sanimal but misses andhits a human
being., Mistake as to the supposition i1s explained by
where the actor kills the victim under the erroneous

supposition that the victim was an enemy, or one lawful

to be slayed, or even that the victim was an animal.

on the other hand under related cases of mistake, the
scholars contemphate the cases whore the actor neither
intended the act nor the victim.(127) for e.g. where one

in deep sleep rolls over a child or a weakling thus
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killing him, or where the actor mistakenly drops a
heavy obJect over one passing below, or even where the
actor digs a hole and the victim falls therein, It
appears that the essence of the distinction lies only
because whilst In the former a part of the act is
intended, in the latter neither that act nor the result

is intended.

The Jurists have however set down two tests to

determine the legal consequence of a case of mistake,

(p) 1Liability will lie only where the actor
had reascnable means of avolding the

accident and negligently failed to do so.

(b) TIf the nact of the offender is unlawful he
will be held liab)e whether or not he exercised
reasonable care, TFrom these twe tests we nmay

derive the prerequsdites of this offence,

Pre-Requisites Fgor The Qffence Of Ngtl
al-Khata (Mystaken Homicide):

Two conditions are broadly fixed under this type of

homicide, They are:



L5

(1) The nct which leads to the death of the
victims and

(1) That the act was done mistakenly,

(1) The act which leads to the death of the victim,

This 1s the materiagl act of the offender and could
take various forms as dlscussed earlier, such as the
shooting of a man on the erroneous supposition that he was
an animal, ntc.(1ﬂﬂj Whot is important is the fact thet the
victim died as a2 result of the act of the offender. A1l
that has been sald of Nnll-nal-Amd (intentional homicide)

and Shibh al-Amd (quasi-intentional) homicide) as resards

causation is relevant here, The victim must also be Matsum
i.e. one whose safety of 1ife is nrotected or guaranteed

by 1aw,

(ii) that the act was done mistakenly:

This is the chief distinguisher hetween Qatl sl-Khata

(mistaken homicide) and the other forms of homicide, Tn
determining this, a preat deal lies on whether the actor
was negligent or not, and the lawfulness or otherwise of

the material act which leads Lo the death of the victim.(1?g)
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punishment For The Qffence Of Qatl al-
Khata (Mistaken lomicide):

The primary punishments for this offence are
Divysh (bPlood money) »nd Kaffarah (expiation) as stated
in verse 92 of Chapter lj of the Holy nNurtan, Wwhere
these cannot be implemented for some legal excuse, Lhe
alternative of Tatzir (disciplinary punishment by Jjudge)
and 3iyam (fasting) may be enforced, The secondary
indidencies are the exclusions of the offender from the
inheritance and bequest of the deceased, Under the question
of Diyyah (blood money) under this offence, it is the
Diyyah al-pMukhaffafah (lightened blood money). This in

essence mesns that the brands of camel to be paid out are
legser in value than in the case of the intensified blood

money (Diyvah al-Mugalizah) which applies to the

intentional and quasi-intentional homicides, The four
Sunni leadera are agreed that the Camels will be grouped
intoe five grades. To sunport their contention they call
in a Tradition of the rpophet {S.A.¥,) which says:

"As Compensation for mistaken
homicide (pgive) twenty of the



enty of the female (Makhad,
{year old camel) twenty of the
female Labun, (two year old Camel)
ang twenty of the male Makhad
{(year old cumel),{130)

Ejggah, fﬁhrnn vear old she-camel)
W .

This division greatly alleviates the cost of blood money

in that most of the Camel to be given out are only a year

or two old.

Thore 1s also a concensus of opinton nmong the
Jurists that it is the clan of the offender that will pay
out the blood wit, Pavment shall also be deferred within
a perioed of three complate vears. They rely upon the
Tradition of thmar to that effect and noneof the companions
was aever known to disapprove of 1i., hut where the clan
. fails to pay up, responsibility of payment reverts to the
offender, This is the view of Malik 6 al-Syafiti and phmad.
Imam Abu Hanifah however savs that thelr portion would be
further deffered to some reasonabnye time.(131)
Thé offender is nlso bound to explate for his sin
by freeing a belleving sla#e or fasting for two successive
months without break, This punishment shall apply whether
or not the Divyah (blood money) lapses or not, The - !
majority of Jurists Insist that the burden of discharging




this obligation lies solely on the offender. Howevér
Tmam ol-Shafiti says that it is the responsibility of

the public - Treasury to free the Sla\’ra.(l 32)

The legnl incidencies of exclusion from inheritnnce
and bequest would applv with the majeority of jurists but

not with Malik ps discussed earlier,

T™he three offences relating to life have been
discussed along wlth their punishments, This is a good
Juncture to introduce the offences against the person whi

do not invelve the losas of 1ife,

43, Al=Janaysh Fi Ma Duns-n-Nafs

(Offences Npt Involving The IJ“"".?L.O.I,_LLLL‘.”

The Scholare have defined this phrase to generally
mean, 'all injuries caused to the body by another which
do not involve the loss of Tifn."“'.”) This 48 a very
broad scepe that involves all Injuries, batterings,
burnings, causing of paralysis to the parts of the body
and loss of 1imbs, The chlef 1issue under this tvpe of
offence 18 that death does not ensue from the act of the
offender., The act may alao be deliberate or by mistake

as under offences invelving loss of l1ife,
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A8 repards intentional offences two conditions
are necessary i.e. the materiel act and that the act
must have been intentional, As regards the act, it
mey be direct or indirect., Tmams al-shafiti and Ahmad

recogricse the midd)~ course of Shibh gl=pmd (quasi-

intenlionzl) but they reckon that the Qisas (retaliation
will net apply.f13h) Abu fanifah does not recogmise the
quasi-intentlonn) offences except of course under

offences involving 1iro,(13q)

Intention is weishted by the hostility or agpression
behind the act, and the sorrunding circumstarces of

each case,

ie3.1. PRetaliation (Qisgs) ¥ar Offences
Apainst The p.dy (Mot Involving l.poSs
0f Life):

Where the nct is intentionnal the offender will be

where
liabye for the retaliation except/the Qloes lapses and

where this happens Lthe Diyyab (blood money) or Ta'zir
disciplinary punishment by Judge) may be avplied, The
rule under homicide that the 0isas cannot be merged with
either Diyyah or Ta'zir applies here also but where the

Nisas Japses Divvah may be applied alongise the Tatzir,
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This i3 the view of the majority of Scholars Who
maintain their position even where 1t is not practicable
for the retaliation to be fully lmplemented, Thus u
according to them, the aggrieved party must mseke do

with his tpartialt retalistion (i.e. retaliation to the
extent practicatye) and forgo the part he cannot retallate
for, This argument inplies that the aggrieved party
cannot exact retaliation and at the same time enjoy the
Diyyah for fhe same injury, Further, according to this
view, the aggreeved pnrty will be given the option of
elther accepting to retaliate partially or to abandon o
his right te retaliate partiaslly and opt for the full
blbod~money of the injury. Thils view enjoys the support
of Ahu Hanifah, Mallk and some of the Hambali jurists.(136)
Oon the other hand the minority view of al-shafiti and

some Hambali scholars says that the aggrieved party

should be ;j11owed 1o retaliate for one part of the

injury and seek compensation for the part which cannot

be retaliated for.(137)

Limitations on Qisas under offences not involving

lifer . ‘ - o g
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Mgst of the issues that would put off the Qisas
in cases of homicide would also cause the Qisas to
lapse under offences not involving life. It may be
recalled that the father is exempted and the majority

differences in

of scholars view thntZ?slam’and'freedom'would cause the
Nisas to fall, A great majority of the Jurists including
the four Sunni leaders are of the view that sex does not
affect the Nisas, TBut under offences not i"volving life,
Abu Hanifah says thnt the Qisss will not be passed in
non-homicidal cases where a man causes inJjury to a
woman, Only the Diyyah will be paid. He arpues that
there is no half value for the 1limbs of the woman as

against the case of 1ife, Thus the Nisas cannot be

applied in non~homicidal cases for this reaaon.(138)

Abu Hanifah also epposes the majority view that

where several persong cause Injury to an individual
they should all be subjected to the Qisas. He argues
further that there 1s no equal standard to be shared
among the offenders, Thus the best way out is for all

the offenders to contiribute equally to the Dizxah(199)

The Nisas will nalso lapse where the offence amounts

to Shibh al-pAmd (quasi-intentional), This is limited to
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the Schools of sl-shafit'i and Ahmad for they are the
only Jurists who recosnise the category of Shibh al-

Amd under offences not invelving loss of l1life,

h.3.2. Application of Punishments Far
Specific nffences (ot Tnvolving.

The Loss of Life):

tue to the broad scope of the area the Jurists have
Frouped all such offences Into flve categories for

purposes of setting a standard for liability,

1. Severing of the LLimbs and Parts of the Body:

What is meant here is the actual cutting off of
parts or limbs of the body such as the hands, fingers,

nails, genitals, ears noses etc, It is stated in the

chapter al-Mapidah thnt:

"And We had prescribed for them,
1ife for 1ife, eye for eye, nosie
for nos«~, ear for ear, tooth for
tooth, and for all wounda, equal
retaliation,....."{(10)

A1l the Jurists are of the view that the eye can be
retaliated for regardless of the age of the victim, The
majority hold that Qisas will kie even if the eye inJjured
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or removed i3 defecliive., However Abu Hanifesh holds that
if the victims eye contalned a catersct the Disas will
fall. The Diyvah {Compensation) for the eve 1s the |
full compensation {100 camels) for the two eyes and half
of the full compensation for one eye.(1h1)
whcre the nose 1s removed all the Jurists agres that
retaliation coan b exncterd, They only differ as {to the
extent to which retalintion can be made. The majority
say that the only part of the nose which 15 subject to
retaliation is the part built from cartiledse and not the
bony part. Tmams 21-Shafiri and shmad Insist that the
aggrieved party can only cut off the cartiledge even if
his bone was cut off., Tmam Malik says the victim will
be allowed to cut off the bone (of the nose) if it is
practicable to do so.(1h2) Imam Abu Hanifah says that
where the cartiledpge 1s only partially removed, 0Qisas
will not be allowed for the reason that exacting equal
retaliation 15 a practicsal 1mpossibility.(1h3) The
Diyyab is alsc payabie where Qisas lapses hecause the
Prophet (S.AW,) said: "The {Complete) Diyyah must be

paid for the nose when the cartiledge is cut off,"
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It has been deducted from this Tradition that the full
Divyah 13 payable for less of the nose and if half
or two-thirds of the nose is lost, half or two-thirds

of the Djxggh.(1hu)

The same law of the eve appliea to the ear but as
regards the teeth the pisas will not apply if the tooth
c¢an re-emerge, But if the victim has passed the age of
teething Qisas will be permitted as one of the exceptions
to the rule thot nisas does not apply to bones (except
where the bone is cut off), The compensation for the
tooth iz five camels (ane Tifth of the Diyyah) as ordered
by the holy pProphet (S.A,W,).r1h5)

For the other parts of the body falling under the
text of the curtan ",.......and for all injuries, enual
retribution,,......" the general rule is analysed by

Sayyid Sabie;

"The human body has sole faculties
such as the nose, tongue and the
penin: and there are also faculties
made up of pairs 1like the eyes, the
ears, the eyes, thr ears, the lips,
the beards (including Lliie moustache),
the hands, the lepgs, the testicles,
the breasts.......and there are
others, Thus where one damages
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one of the sole facultjes of another,
- a full compensation must be paid and

where the injured part consists of a

pair and one 15 d amaged, only a hglf
- of the compensation is due,"(146)

The compensation mentionsd above only applies where thé
fisns lapses, Where the part cut-off i3 one of many

on the body the comepsniion 1s different, ¥e have
~11rendy sren that the Diyyah For the tooth 1s five )
Ccamels (one fifth of the Niyyah) and the Riyyah for the
finger or toe iz ten cewels (one tenth) according to the

Tradition reported by Amr b, Shuaib from the Prophet (SA)(ﬂﬂ

2. Destroving the function of the limbs without
removing or sewering such 1imbh from the body:

The most common acts under this group are destroying
the use of the senses such as sight, hearing, touch, smell,
taste, speech, sexual inlercourse. Also under this falls
the causing of 1oss.of mental capacity and permanent change
of skin colour etc. Imnder this group the implication is
the same as that under the f£ivat group (i.e. severing the
1imb from the body). The separation between the two lies
behind the fact that it would, in most cases, be S
impractiabie to retaliate simmificantliy. Non the less

where such retaliastion is feasibye, the trend of the
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Jurisprudents 18 to allow the use of Qisas, But where

the Nisas cannot be executed by virtue of the inJjury

the Qisas will be replaced with the Diyyah, This is
the view of the mnjnrity(1h7) but Abu Hanifah does
not accommodate the notion of nrobability of practical
retaliation, Thus in nll cases under this pgroup, the

Qisas cannot apply according to the grent Imqm.(1h8)

The Diyysh for this group of injuries is the full
compensation because loss of the use of a certain faculty
of the body will undoubtedly cripple the victim, Where
the dnmared limb 1s in twos or more, the full Diyyah will
not be pald as discussed earlier, But loss of the hair
of the head permanently, will attract the full Djyvah,
Falf of the Diyyah will be paid for the loss of both

eye brows, and a guarter for the loss of one eye brow.(1h9)

3. Exclusive head and facial injuries

Sﬁhnjagﬁ;f150}

It is accepted by all the Jjurists that such

injuries, are not practicably retaliable but where
there is no fear that the retaliator may exceed his

injury retaliation for them is allowed. This is due to
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the sensitivity and fragility of the face and head,

especiﬁlly the skull, In the light of this, the Diyyash

is the most usual resort, These injuries are divided

into ten,

(1)
(11)
(111)
(19
(v)
(vi)

(vii}

(vitd)

They are:

al-Kharisah? This is the injury thet breaks

the skin.

al-Baditah: This injury breaks both the skin
and the flesh.

nl-Namiyah or Damigah! This causes the oozing

of blood,

al-Mutsalahiman;i,e, the Injury th@t dips into
the flesh, -

al-Simhaqg: i.e, where the injury 1s so deep that
1t only leaves a thin tissue between it and the

bone, _ - -

.al-waudihah:expn&es the bohe

al-Hashimah: breaks the bone

al-Munagillnh:this not only exposes the bone

but causes » compound fracture to the bone,
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(ix) al-Mg'mumah this is where the wound

reaches the tissues under the skull.

(x) al-Jnifah i.e, the injury that bores deep

into the head or face,

Under this catepory all injurqyes that do not exnose
the bone, i.,e, not make the bone visibjle, will make the
of fender 1iable for vaying the medical fees, In the
case of the Maudihah (injury that exposes the bone),
Qisas will 1lie if the act was done deliberately., If it
was by mistake the Diyyah will be five Camels, As for
the Hashimah (whore the bone is fractured) one tenth of
the Diyysh becomes due, This is the decision piven by
Zaid b, Thabit (R.A,) and noneof the Companjions disapproved

of 1t, The Munaqqilsh (where the bone 13 both exposed

and fractured) is compensated for by fifteen camels,

The Ma'mummah (injury that reaches the tissues beneath
the skull) will cause one third of the Diyyah to be paid,
by concensus of opinion of the Companions, The Ja'ifah
(which bores deep into the head or face) results in one
third of the compensation also by Ijma' and if there

is another of such wound, two-thirds shall be pnid.(qg1)
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li. VYounds (Jarah):

Wounds here must be understecoed to apply to other
parts of the body and not the face and head, The Jurists
take divergent views as repards its subJectivity to

isas, and the Interpretation of the text of the holy

equal
Qurtan,"......snd for all woundaQZretributionu(152)

Imam Malik says 0isas will apply for gll wounds

regardless of whether the wound breaks the bone or only
the flesh, except whsre the wound affects the chest,
neck, pelvis or thigh, Where such sensitive bones or
spots are involved the Nisas will be put off.(153)

Imam Abu Hanifah maintains that only wounds that lead

to death can cause retaliation, and never othorszo.(15h)
The view of Imams al-shafiti and Ahmad 1s that the Qisas
will only apply where equal retaliation can be

guaranteed, (159)

As for compensation (Diyysh) for this type of
Injury, those injuries which are superficial only

(Galr-al-Jatifah) are not subject to Nisas, The offender

shall be liabje however for the medical fees, Those

injuries thot go deep into the flesh only a third of the

Divyah is pnyabl.,(156)
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5. Qther Injuries:

Under this cateljory falls all those hurts that
do not fall under the four other groups e.g. hurts that
do not leave scars or hurts that leave scars but do not

physically injure the victim,(157)

The popular view of the juciasts 18 that the Qisas
will not lie In cases of injuries that do not leave scars
or marks such as alaps or blows, Malik has however
excepted the whip but not the stick, 7Tt may also be
interesting to note th:1L the 1ater ascholar, Ibn al-Nayyim,
see's no reason for the exclusion of Qisaes (retaliation)
In acts that do not leave scars, He quotes the verses

of the Holy OQurtang

"and when vou retaliate, retaliate
with similar...."(158)

He also quotes the verse which says;

"Then who ever transpresses against
you repay him with the same
standard of aggression used 159
aﬁﬂinat V(‘.’U.-.........-..a.."( ) )
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He further argues that Abu Bakr, Usmén,Khalid b, .
Walid, Umar b, Abdul-Azeez and Tmam Ahmad were all’

of thia view.(160) | ‘ o

The majority of Jurists hold that in cases of )

'nisas! not involving 1ife, the Ta'zir punishment should

. not be applied alonpsida the Qisas because Nisas has

. already been specifiled as 'the' punishment for the offence
‘ and to A”pply a different punishment will be making an

3 addltion to the sacred texts.(161) Imam Malik however

is of the view that the offender must be further =
disciplined by Tatzir whether the Qlgas falls or not.

He argues that 1t wiil act as g deterrent to future

s acts of unjustified violence,

The 0isas will be deemed to have lapsed where  :
the 1imb sublect to retalfation is lost by some othér
- means, where the offender dles befores execution of Qisgs
" and where the offender 1s pardoned or some settlement

is reached between the victim snd the offender,

b Alem 'zirs {Section R,

LN

 This section deals with the concept of Talzir, its
nature and application, We have by snd large considered

the punlshments rfor offences under Hudud and Qlsas which
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both hapren to be punishments prescribed by Allah Mgst
High for specific offences, Ta'zir differs from these
two forms of punishment in that the Judge is at a
discretion to apply whot he views as Just (within the
powers given to him), The Ta'zir punishments may be
administered orginally to certain offences to which the

punishment has not beer fixed by the Qurtan or Sunnah,

Just as it may be aprlied to cases under the H,,dud and

nisas that do not fulfill the standard of proof required,

Wi, Delfinition

The team 'Ta'zirt 1s derived from the root, 'nzara!
which liternally means to support, This occurs in the

Holy Qur'an where it is said;

"that you may believe in Allah

and {145 Mesgenger and support,..."(162)
™e term also bears the meaning of t» insult or rebuke,
The Jurists understand this term to signify the humiliation
by way of punishment of a wrongdecer by subjecting him to
lashes or imprisonment, etc.(163)



363

The Justification for applying the Ta'azir lies in
a Tradition of the Proohet (9AW) which states that he
used to imprison or detain asccused persons during

1nveﬂtiﬁnti0n5-(1ﬁh) Tn another Tradition the Prophet
(SAW) said:

"No not give more than twenty
lashes except in the cases of
ydud (1Timits) of A1lah, Mest

High,"(165)

Tt i1s also reported that Umar b, al-Khattab (R.A.) used

to debase the offender by shaving the head, exile,

baatings and even bpurning down the places used for storing

and selling wine.(166)

hoie?2, Differences Between Ta'zir and Hudud;

The basic differences arise out of the following:-

(1) Under the {{,dud everyone including the leader is
consldered subject to the law, This is nhot the
case with Tatzir, for a respectabje person or
firat - offendor may be pardoned by the state or

his nvanisument mitigated considerably,




(2)

(3)

(4)

36!

Under the Hudud, it is not permissible that

the intercession be attempted to save the
offender from punishment once the matter becomes
known to authority (gccording to the majority

of the Jurists), contrary to the Ta'zir offences
where it is permissible to make intercession even

after the matter reaches the Judge,

In the matter of pHudud, should the offender die
as 2 result of punishment nc compensation shall
be made, Under Ta'zir however, the compensstion
becomes due from the public Treasury, should the
offender perish as a result of the punishment,

It i reported thot on one occassion Umar shouted
at a woman who was loose in morals and she
miscarried, Umar then made compensation for her

1088 of the chila,(167)

Under the Hudud and Qisas the standard of proof
is very strict thus moking preeof very difficult,
(168)

and Jn some cases virtually impossible,

Whereas under the Tatgir, the rule is relaxed to
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lesser
allow/punishment this providing an altemnntive

to the strinpgent standard of proof under the

Hudud wnd Qisnag.

a3 . Nature and Scope Of Tatzir:

Tatzir by 1ts wide ocope, may take véfious forms
such as beatings, imprisonment or exlle etc. as discussed
garlier., It may alse include stern warnings, the seizure
of property or even the killing of the offender if it
proves to be the only way of checking him, It is also
allowed thaot the begrd of the ofender be shaved or that

(169)

his plantetions or gardens he destroyed,

Some of the Jurists are of the view that the highest
number of lashes permitted under Tatzir is ten, This
view is ndopted by J.anith, TIshaq, & number of the 3hafiti
Jurists and s report from Ahmad.(17o) The popular view
among the Jurists is thnt the Tatzir must not reach the
severlty of the Hudud punishmwents, Thus some of these
Jurists place 1t at eighty while some limit it to forty.
The view of Tmam Mair. Xk stands out as a move practical
approachs he says that the limit of the Tatzir

punishment depends upon the discretion of the Judge,
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takiﬁg in view fh@ interest of the puﬁlic and circumsfances
of the case, Thus it wny he permissibyje for the Talzir
to not only reach the Hadd but to even exceed it. Imam
Malik supports this contention with a report that one
Ma'an b, Za'ldah defrauded the officials of the Balt
8l-Mal (Public Treasury) inte releasing funds to him on
acccunt of the forged stamped document he produced to
them, Umar (R.A.) gave him one hundred stripes and
imprisoned him, Umar fussed over the matter and gave
him a hundred lashes, He then fussed over it and gave
him a hvndred lashes and then banished him., Imam Malik

also presents 2 Traditicn of 8141 (R,A.) snd a person who

had taken wine during the fast of Ramadan, All gave him

the orescribed puniasbment for taking wine (eighty 1ashes)

and added another twenty as punishment for breaking the

campulsory fas t;,( 171)

. There is also a difference of oplnion as remsrds the
ﬁinimum number of lathes thot may be given, A group

of the jurlsts say three 1o the least nuiber because
anythineg telow th,. .o wiIl1 not serve the pufpose of ateering
the Offénder‘aﬁa# from the offence by lantilling fear

and discipline into him, Anothrr group however belleves
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that even one lash may be sufficient if it (alone)

would suffice in bringing about the aim of punishment.(172)

Another difference of opinion arises as to whether
an offender casn be put to death by way of Ta'zir, one
group believes that this cannot be done because of the

saying of the Prophet (SAW) that;

"The blood of a muslim is not

tlawful' except by one of the
three; apostacy afler belief,
adultery after fortification

(1hsan) and killing of a Soul
without Jjustification,”

The other group says that in as much as the above
Tradition applies, there are other Traditions which

permit the tsking of the 1ife of a muslim in various

situations, These arc;

(1) A Tradition narrated by Tbn Abbas (R.A,)
quoltes the Messenger of Allah as saying:
"dhoever you find committing the

act of Sodomy, Kill the active and
passive (offenders) "(173)
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(2) Mut nwiyah (RoAs) narrated that the
prophet (SAY) sald:
wwhip the drinker of wine and
1f he repeats 1t (upto) a
forth time, ki1l him" (174)
(3) It is remorted that Amr b. al=AS, Abdullahi
b, Umar, Atn nd Upar b. Abdul=AZeez all
held the view that the thief is to be killed

for stealing 2 f1{fth time.

(L) Bara' b. przib narrated that nabu Bardah Db.
Mayar passed by me and he was (holding up) a
banner. 1 anidy wither to? He replied: T
have been sent by the Messenger of Alleh
(S.AMW.) to A man who married his fnthngﬁ

wife, that T return with his hpad.“(175)

(%) Abdullahi b. Abbas also narrated that the
prophet (5A7) said tht whoever committed
gexual intercourse with a prohiblted woman

(incest) should be killed.
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According to these Jjurists whoever poses a problem to

the law may be put to death if it is the only way of

checking nis mischief, 7Tt may be recalled that Malik
and a number of the Shafit'i Jurists held thet it is
lawful to put to death persons who call the Community
Lo bad innovations (Bid'ph)., 7Tt is also lawful to kill
the person who refuses to pay allegiance to the lawful

leader,

The offences punishabye urder Ta'zir have been beautifully

stated by the Shaikh al-Tslam, Ibn Taymiyyah in tihe

following words:

rpAs for those offences that do

not have prescribed punishments

nor expiatory (punishments) for
e.f. one who kisses a child (with
passinn\ or a strange woman or
embraces her without actual
penetration, or (one) who consumes
prohibited foods like bleed and the
carcass, or (one) who defames
another with (an allegation) other
than Zjina (whoredom) or, (one) who
steals (property) frem an unguarded
spot or (property) not amounting

to the piseb (standord) or (one)
who breaches a trust as in an

of ficial of the public Tpreasury or
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other property placed in his care
such as the agent or the partner,
or (one who commits) dishonest y

IN Brade, coveomo s san s o §pamas
one who benrs false testimony, or
the corrupt Judge, or the judge who
does not pnus Judgement with what
A1l ah has reveal ﬂdn.tnoon...ﬂll
these would be subJect to the
punishment of Tatzir." (176)

h chﬁ’l « Proof _O_,j,_ Ta?' 7_’_»!_0 ffences:

It has already bren said that the standard of proof
is very relaxed under Ta'zir offences, contrary to the
case of the Hudud and all cases that fail the test of the
standard of proof in Hudud and nisas offences will be
subject to the Ta'zir punishment if there is some
Justififyabye evidence subh as the evidence of only cne
man and a woman, The Tatzir offences may be proved by

confeasion of the offender.(177)

hoig. Inforcement Cf Ta'zir:

Cenerally speaking only the state may enforce the
Ta'zir punishments ns all the Myslims oWe alleginnce
to the state nuthority., Hewever there are three exceptions

to this, The father or mother may correct a child in
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matters of worship and morals, The Master has also been
given powers to discipline his slave even in cases of

the Hudud but the punishment is limited to lashes only

and not the severe punishments of *cutting off!' or

death, Both the Qur'an and Sunnah have given the husband
authority to verbally admonish his wife and even beat her
slightly if neaed ariscs especially for immorality and
.qtr‘m‘i'hnndm!nn:::z.(1."'”) Furthermore, the husband may beant
the wife (slightly), where she refuses to adorn herself
for her hushands pleasure, She must not, however reveal
her beauty to other strange men, The wife may also be
beaten where she refuses to take the ritual bath (al-
Janabah) if she is a Myslim, She may also be beaten where
she leaves the matrimonial home without Justification but
two conditions apnly to this: she must have been naid her
full dowry; and the outing is illegal. Beating of the
wife is also lawful where she refuses her hushands
Invitation to sexusl intercourse without jJjustification such

as menstruation or sickeness,

The Hanafis have added that she may be beaten i1f she
insults her husband with such words as 'donkey! or tears
his clothes, “he will not be beaten for her demand for

(179)

her rirhts of maintenance
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Thase stans are naturally endowed with the ability
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as the nse of a tcothbrush or slippers. The wife
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Chanter _ ?

CONCLUSTON

This chapter covers the summary of the chepters
dealt with under this topic as a whole and makes some
observations reparding the negative developments that
have marred the pure and ideal application of the Islamic
Law of crime and punichment, Same suggestions and comments
are offered, which, if implemented, will go s long way in
secufing, for our fNgpeiety, the required protection from

the mennce of crime perpetration,

5.1, The Summiary,

The Jslamic law is n synthesis of both what the
1aw V15! and whet the law tought to be.,t This makes 1t
rather different from other notions of law: the moin reason
being that the Tslamic law covers both religious and
gecular matters, contrary to other legal systems scattered
over the world, For this repson also, so may 'acts?', not
placed under legal themes in the vast majority of Iaw

aystems, are cnlled *Chimes? under the Sharilah,



The growth of the Islamic law thrived on the
fundumental concepts that Allah, the Lord and Creator,
is the fountain of a1l Jjustice, Thus every Jurisprudentia
conclusion muct find some hold or Justification with the
ultimate code, the cCurtan, The interpretation and
expl nnation of the irtgn is found in the mnchinery
of the Sunnah (the way) of the Messenger of Allash (SAW),
With these two establishments which covered gencral
laws, the Sahabah (companions) of the Prophet (Saw)
were enabled to expound the general concepts anc
precepts to arply to specific matters by the means of
*IJtihad'; the most popular form being 0lyas (deductions),
The successive generations, amidst various but textually
based differences managed to nreserve the sacred texts
of the Quran and Sunnah by giving juristic virdicts

(fatawa) corrobhorative to the fundumental sources,

Flocks of men atta~hed themselves to leading Intell ectual

personalityes and this cnused the emergence of

Schools of law (Jpdhohib), Due to political anc

T a—

georraphical expansion, the vast cultures of persia,
Mesopotamin and Fpypt, to mention a few, were blended

into the Shariagh. But due teo the long attachment to
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previous scholars, a practice of tfollowership' (Taqglid)
set In, and even latter competents considered themselves
incapable of utilizing the great legal engine of ’
IJtihad, that represenis the dynamism and adaptability

of the Sharish to all times and spes, Tt still remains

a fact that, notwithstionding some individual efforts at
reviving I1jtihad, the position still remains virtually
the same, After the fall of the pgreat Ottoman empire and
the Myslim strong holds at Africa (especially the North
and West) and Central Asia, the Western world colonised
a great percentage of the fthen-knownt* Muslim civilizations
and limited the application of the Shariah te a 'mere!
acts of devotion; and *family matters' called personal
status that suffered so much from western devsstation
seen in the 'so-called' reforms passed in the North

African and Central Asian Centres,

2. Fver since the first civilizations, man has
been guided Ly laws and crimes against both the state
and the individual were recognised and punished. TIslam
provided a scheme which conveniently sifted the so many
acts and ommissions pernetrated, into the scopes of

Hudud (which covers a1l those offences committed amainst
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*Allah*; a term sipnifying offences against the state,
It also signified a set of sacred laws which may not be
tampered with at all costs. Where the unique standard
of proof could not bte met, the punishment stated
thereunder will not be executed, On the other hand the
culprit shall not be allowed to ox;?oit his position if
there is some ground for suspicion, He shall then he
given a punishment (Ta'zir) under the good discretion of

the Judge dependent

course, on the level or derree o
what has been esctahli ed, Tn the difference hetween
these two schemes 11 Lhe beautiful composition of the
law of crimes under Islam where a culprit never really
escapes the two, However no one may be punished under
the _L}:\'__T_L’W_h without Justification, The third scheme of
Nisas pives the Individual room to manoceuvre within the
framework of the law. Tn offences committed wholly against
the individual (i.e. Murder assult or battery) the victim
may, il he pleases, enforce retaliation or pardon the
offender, This nlso mnnifests the Aelicacy of the
Shariah which promots forFiveness alii mercy between

brothera in the faith
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Resides this claasification there are minute
divisions which are more of academic use than legal
practical benefit, But nontheless they expose the

subtility of the Shariah and give a better insight as
.

to the notion of punishment under Jslam.

3. With the exception oif a few cases the Jurists
agreed ns to the acts falling under the heading of
Hydud, 'The Hudud 1s not only a form of punishment but
A wide phenomenon of legal, social and spiritual import,
It reflects the prohibitions stamped on Mankind and is
comprised of fine unique characteristics which depict it
as the 1'limits of Allah,' These unique features have
been explained in detail by the Jurists as to the rules
that sorround the application and enforcement of the
Hudud in genernl, The most prominent feature of the
Hudud is that they cannot be enforced where un®ertainty
exists, The standard of proof is extremely difficult to
attain, Punishment, even thouph stern, (i.e. such as
death or amputation of the 1imbs) must be conducted
swiftly and not mnlincinusly or slowly to prolong pain
or suffering, The Hudud must also be enforced by the

state nuthority cnly snd not by individuals,
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The most nopular range of Hudud offences is

Zina (whoredom), Qadhf (drfamation) Sharb (intoxication)
Sarigah (theft), Hirnbah (brigandare) Bagy (rebellion)

and Riddsh (apostncy), The Tslamic law has provided the
settinge for the enforecemert of these nunishments in all
times and ares, Fach of these headings is defined and

the various rules as to proof, nunishment and Justification
for punishment have bren d ealt with, leaving only the

determination of the people to adapt themselves to the
Shariah,

i, But the Hudud, as seen above, ¢ annot be appllied
in isolation, Thus not all criminal matters are 'packed!?
into it. History has shown that internal sguabbles have
been lthie main cause in the {disintegrating of civilizations.
Islam recognises that even though murders sanc assults
should be punished, the enforcement of punishment, or
fretaliation? (_-___:n_."_:'_:_;_'\_‘: should be left to the nleasure or
distretion of Lhe victim, Now ithe victim way chceose

to exnct retalintion, accepl the customary blood-wit

(or even negotiate such amount with the offender; a term

called 'Sulh' or setileweni) or even pardon the offender
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altogether, Sometimen even though killing of the
Murderer may satisfy the natural instricts, it still
leaves the beredved and aggrieved relations who would
have to labour under great emotional, and indeed, economic
hardships. Here the opting for compensation is the most
realistic option, The pardon may also put to an end;

generations of vendetta's and blood baths,

In enhancing this doctrine the Islamic law classifies
homicide into three ciasses, namely intentionsl, guasi=-
intentional and mistaken., Tpn the latter two, the offender

cannot be put to death,

. This principle nlse applies to acts not involving

lors of life,

The form of punishiment known as Talzir covers sll
thase offences naot specifically mentioned by the sacred
texts and may be probably the widest scope of offences,
There are so many pelty misdemeanours, and truely severe
acts such as terorism, anarchism, druft abuse and social
mishaps that do not fall under the heading of Hudud.

Talzlir offers a place Tor these acts,
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Also due to the stringent and often unattainable
standnrds of the Hudud the offender is subjected to the
Ta'zir which depends on the punishment deemed necessary
by the judpge (a living assessor of his time and generation
which could range from 2 few stripes of the cane or stern

warninpgs to even death, if necessary to curb the ev i1,

A8 seen above the Ta'zir is a mode of punishment
which steps-up or backs-up the other modes of punishment

where they cannct be applied,

On a general note the Tslamic mode of punishment
employs all the necessary precepts that distingulsh it
uniquely from other forms of punishment which are
1imited in terms of practical and compact achievements,
The world today has been overtaken by serious crime rate
upsurges due to this fact. It has been recognised by
all concerned that the main reasons for high crime rates
have hden the consumption of drugs and alccholic beverages
and lack of moral and social education especially in the
homes, All these situations have been addressed under
the Islamic law, The only solution 1ies in the enforcemen

of the sacred laws of the Sharish,
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5.2 Observotions,

Islam 15 n comprohmslive sel of dogmas thnt covers
the whole realm of 11ife, These rules are not static
but are adaptable to varicus sltuations and penerations.
Alot of damage has been done 10 peaceful life through
mans vefusal to enfarce the divine laws, religious

ignorance snd misunderstanding. Some related observations

are made below,

1. The main cause of Taqlid (followership), which
developed into both religious and legal stagnation, has
cbviously been the fall of the standsrd of knowledge.
The result is that technological and sclentific fields
have been overlooked, Thus many 'acts! and crimes are
openly committed under the vell of scientific persuit,
Ta be specific many forms of murder of the child in the
womb are carried out with the support and backing of the
authorities as a matter of population policies without

repard to divine sanctions,

Mthough there 1s a slight difference of opinion
ameng the Islamic law 3¢holars as to at which stage

_ May
of pregnancy o] childAbe aborted, Iinder Islnm the
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1ifa stages begin wilh the aperm; then congesled blood,
then flesh then 1ife 15 given to the embryo (after
four months), At this stage some Jjurists allow
abortion especinlly in the case of the Sperm.1 .But.
most of the Malikit's pronounce abortlion mmlawful at all
stages, Among those who hold this view are scme of the
Hanafi s, Imam al-Cazall and Ibn Jawzl, Some other
Jurists hold thet it is lawful to abort the embiyo before
the forth month of pregnancy. 1In the words of Thn
audamahs

"Refore 1t 1s given breath, the

embiyo crmnot be regarded as a

living soul: thus 1t 18 not

prayed for as 1f 1t were non-

1iving or mere blood,"(2)
Tt i3 nlso reported that Umar, A11l, Zubair and Satad
ware sented in company of the other companions (R.A.)
and they made mention of Azl fe. Coltus-interuptus)
and 1ts lawfulness, A man Ffrom amongst them sald: It
is said that it is a mindr form of 'wady' (burrying of
children alive)," A1i (R.A.) then said: 7Tt cannot be
.so unless the seven stages have ocourred. Thaeze are;

the geneoclopgleal descent3 from clay, then the geneologlcal
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b 1
descent  from elay, then the sperm, then the congealed
blood, then the foetnl Jump, then bone, then flesh,

13

then 1t becomes the tinct creation, (i.e. is given
1ife). 1'mar R,A, sajde You have spoken the truth, may

A1] at olonss your 1J regu(l)

Tt is obvious that the reason behind the overlooking
of abortion in the early stages of pregnancy by these
learned men is the fact that 11fe has not been breathed
irto thie embryo before four months and decree's concerning

i E
the 1i7fe of the embhrvo have not been estnh]ishﬁd(/).

But on the other hand, some of the scholars are
of the view that the t'distinct creationt is achieved
Immediately after the tape of conpgenled bloced, They

aouote the Nuranic verse which says:

fag he (Man) not a drop of
sperm emitted? Then did he
become a leach-1ike (congrealed)
clot; Then did Allah make and
fashion (him) in due proportion.
and of him made two sexes, male
md female, Has not He the (C)
power to give life to the dead"?

)

They argue that the use of the confjunctive 'fa' after

the stapges of the sperm and the congealed blood shows
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that 1ife begins immediately after these stages,(7)

In the humble opinion of this researcher, the
whonle question of the exact moment when 1ife commences
is a field exclusively limited to A1lah, the Glorious
the Manjestic, And 1t is not for man to try to investigaie
amd nlace limitations on this unrestricted Jurisdiction
of the sublime creator, Allah Myst High provides in His

Morious Book:

"And they will question you about
the cpirit., Say: The 3Spirit is

of the Command of my I.ord, oOf its
knmowledpe, only 1ittle of it has
been given to you,"(8)

It Is then, Impossible to safely pronounce a licence

for abortion ard child 1imiting, It must be understood

to apply only in cases of necessity such as the fear for
the 1life of the mother who 1f allowed to die, will also
cause the death of the embryo. Without this excuse, the
perpetrators of abortion and the destruction of human life
for no other reason than fear of Poverty (9) or political
motives, have re justification to propagate and impose

populasticn policies upon the people of the world.
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Another serious development backed by scientific
research is the trend nowadays for the use of artificial
inseminations, The Jurists of the earlier times had
not expressed any vi-w on this since it is a moderm
development of the twentieth century, The Immamivyah
Shiah have bowever roported a decision from Hasan b,

Ali (n.A.) to the eflect that the wife who transfers

her hushande semen to an unmarried girl, whe delivers

of this semen, shall ba2ar the following legal consequence:
The wife shall pay the dowry for her defilemmt of the
pirl and she {(wife) be stomned to death., The girl
(obviousgly unmarried) shall be whipped and the child
returned to the husbnnd.{10) (the true father),

A Tradition reported from the Holy Prophet (SAW)
states that: "There is no sin after polythelsm, pgreater
in the sipght of Allah, than a drop of semen which a man

places in the womb which is not lawful for him.“(11)

T+ ean be infarred from this Tradition that the

prohibition on Ziha does not stop at the mere physical

penetration but even the act of ejaculation of semen into
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the womb, Thus any means used instead of the genitals
must be punished by the means of Tatzir, Consent of

all participants cannot Justify the act,

The Holy Qurtan also states that : "And Command
the believing women to cast down their eyes and pgunrd
their private pnrts...."(12) In another verse the Holy

Book states;

"And those who guard their private
parts; eoxcept from their wives or
that which their right hands
POB5ES8.eeseses™(13). That

"whoever seeks anything beyond this
(as provided in the verse) these
are the transgressor"; shows,
uneqvivocally, that only the wife
and the slave-girl can be the
obJects of sexual interraction,

From the nbove authorities it is manifest that
under Islam there can be no Justification for the
artificial insemination between parties who are not
married or related to one-another by bondage as in the
case of the slave girl. To permit thils act of

artificinl insemination will be to permit artificial

means of adultery and formication,
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md as in the case of Zina, it confuses progeny
and offspring and thus will ine®itably bear the same
evil consequences thnt Zina infests in Society, How
true s the Qurtanic provision; "And do not approach

Zina; For verily it is an evil leading to other modes

of evil,"} (1h)

?+ A1l over the world there has heen, over the
nast few decades, an upsurge in the crime rates which
continues to leap frog every year. Rules of morality
have been absndoned and the precious role of the home
and family has been forgotten, It is no surprise,
therefore, to witness the sorry sight of wandering street
kids of both sexes roaming the nights and seeking
criminal climax, Governments worldwide 'tolerate! the
status-quo by allowing dangerous weapons and drugs to be
transmitted freely between all generations of the Society.
Nay, the govermments themselves participate in war crimes
which reduce the worth and dipnify of man to the
bnSe-(1h) (n)

Feonomic and fiscal depressions are created by

stronger nations and imposed on wesker ones, This
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destroys the socinl security and balance of any nation

that is unlucky enough to be s victim,

Books, Magazines and films are flooded into the
markets which offer very littje education, If any, it is

education on sex and violence,

The result is uncontrolled crime as the members of
the Society are ipgnorant of the basic moral teachings
they might have learnt If they had the advantape of a

proper home up-bringing,

3. But perhaps the most dangerous development in
our space pre is the recognition that secularism has
recelved; especially with democracy, a theory off-
shooted from the belief of the greek philosopher,
Democritus who taught that the citizens first duty was
owed to the state, Consequently divine laws are limited
to the church only, as merely religious and spiritual
concerns, Tt also teaches mans !'freedom' to legislate
and originate laws based upon his knowledge. The

Epicureans of the Hellenistic times thought that;
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"nll social 1life is based opon

sgelf-interest and we become
members of a group for our own
convenience: therefore there are
no absolute rights and laws-what
i8 gsood is what members decide

at that time to be good, and when
they chanpe their minds the law
must change to0..s.."(15)

The stoics held that the state must dominate the

individual completely,

Tt must be pointed out that such beliefs are a
direct contrast to Islam and the basic dogmas of the
Shariah cannot thrive in the typical democractic society,
An example is of Northern Nigeria of pre-independence
times., The first sten the British took to obliterate
the Sharigh was 1ts separntion of the state fromreligious
matters, This systematic arprnach culminated with the
final clamping of the codifications of the Fnglish legal
norms in the forms, chiefly, of the Pensl Code of 1960,
the Criminal Procedure Code of 1960, and the Fvider-e
Act of 19777, These Modes, were enacted in order to
erode and dilute the forceful effects of the Islamic
Criminal laws by providing a synchronization of the

Fnglish laws and the

hariah which had, when applied
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side: by side, rlven rise to so many difficulties and
conflicting Judicial pronouﬂcements.(16) The legislature
of the then Northern Region set up a panel of Juristas "to
look into the possibllity of establishing a system of
criminal law which could both gain Internatlional
acCeptance’, and be mnde applicable to the hetergeneous

goclety of Morthern Nigeria."(17) |

The dillutation of the Talamic law of crihes was
achieved with the Penal Code which made Adultery. and
intoxlcation offences for Muslim Culprits but punished
adultery with twe vears iemmriscnmert at the most (or by
A fine or h”th).(18) md intoxication, a jnil term of
one to aix months {depending on the wenue of the offence)

and/or a fine of up to one hundred pounds.(19)

To sum up this.point, the Penal and Criminal Codes
of 1960 proved to be a mockery of the divine senctions
of the Islamic Law and Moreover, a helpless piece of
legislation thet never quite succeeded Iin dealing with

the menance of crime perpetration,
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5.3. Suggestions

In the 1ight of the above observations, the
researcher now delves into possible and practical
sugrestions thst mray have s bearing upon the proper
aspplication of the Islamic I,aw of Crime, Two broad
comments have been advanced which principally cover
the areas of observation, The first covers the first
three observations whilast the second refers to the

1ast observation,

1« From a broad perspective it is clear that the
setting in of Taplid, upsurge in crime rates, and the
romance with secularism all resulied from the fall of
Muslim political authority which started with the
colonization of variousz Muslim Cormunities world wide,
Tncldentally, it is o fact that crime cannot be
sufficiently erradicated save under a state which is
wholly inclined to the Shariah. In the Holy Qur'an Allah

Most High says:
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"They are those, who if we establish
them in the land, establish regular
prayer and pive the compulsory due,
enjoin the right and forbid the
wrong."(21)

Tt is a loical conclusion that a system that advocates
social, lepnl, political and spiritual values must
inevitably protect such rules through an authority based

on similar tenchings,

Thus, for & rational, healthy apoplicatlion of the
sacred laws of crime, secularism (iacluding all its
incidencies) musl Ue avoided coapletely and a reversion
made to the basiz rules of the Shariah. It would be
rather ridiculous and awhward to attempt to enforce the
penal laws of the Shariah in a 'Secular' environment,
Justification for thiz 15 thnt the Mundane gnd legal
laws are built uvoon the vast scope and foundation of
pure moral mmd apiritusl values such as; to avoid
descircus glances at the oppoaite scex, to marry d._ent
and modest mnidens, not to be envious of each others
endowments, to pay the Zakat (poor due) as a means of

balancing the Community, to establish prayer which
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strengthens spirituanlity, to be fearful of Allah,

not to commit minor sins that may lead to major crimes,
to be properly educated as to the rights and duties of
the individual and the state, and a host of similar
values that are not to be found in a society based

upon the carnal inslincts of man-made laws, deveoid of
divine assistance, debased to the level of lower animal
passions, In man's quest for "halucinative freedom,"
lies the meaning behind the verse of the Qur'an which
says:

"Then We jowered him (man) to
the lowest of the lowi"(22)

One is apt to recall the tfcahlc attempts at this
harmony by the Tndian, Sudanese and Northern Nigerian
Penal Codes, It must also be stressed at this
Juncture, that the divine punishments as to the major
crimes were not revealed uanI‘Lhe pevple had been

trained and disciplined fully in the field of right

conducst and God-consciousness,

Tt is reported from aishah (R,A.) that the
Prophet (5AW) did not start by telling people not to

drink wine and not to commit fernication. He started
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by telling them about God and the Hereafter until)
they had firm bellef in them, It was only then that
he told tham not to drink or commit adultery and they
obeyed nim, *Had he started by telling them not to
drink wgne or not: tno commit adultery, they would have

Bald: "We will never gbandon them, !

- The answer or solution to high criminal
.activity cannot be secularism or democracy because the
‘succesn,t proposed by the Western World has remasined
evasive ond enipmatic uptill this day. On the other
hand all the terltories thpot have striven to implement
the penslties gpecified in the rules of the Shariah
have enjoyed nnd maintained a much higher degree of

peace and B8tsbility throughout history.

~ Under the Islnmic system diVOPCe rates are
amaz ingly 1owef than in 'demoractict havens. Offspring
are glven a decent background who grow up to be useful
members of soclety. Drugs and alcoholic drinks are
regarded as abominntlions, hence the absence of the
primary instigator of ecrimes, The observance of the

7akat caters for the needy who are thus ilmmunised
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against the vulnerability to take to theft and

robbery,

The sad results of Tanlid can also be attributed
to political instability, Tt is known that the Western
Colonialists 1lmposed on their subjects educational systems
that made it impracticabye for them to acquire relevant
knowledge of the Islrmic ,life and Jurisprudence, 1In the
wor ds of abdul-Oadir Audah;

"eesMembers of this group, being
educated in the European fashion,
know no more about Islamic
Jurisprudence than the average
Muslim who learns about his
religion from his environment,
Thelr majority may be exnected to
know more about the 1.iies of

Greek and Naman mythology than
about Tslam and its Jurisprudence,.

(23)

Needless to say, thnt a state run by the Shariah will
establish the required means for the advancement Ofﬂhnrinh
intellectual persuits, as this is? primary roal of the/
an authority shall bear the responsibility of informing
the Muslim world of the correct position of the Shariah

on matters raging in the world today and indeed in future
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times to come., This task will be immensely simplified
if the muslim community can free itself of the legal
entanglement caused by Taglid. According to Dr. Muhammad

Tabiu, while commeniing on Lhe negative effects of

Taglid;

e eesson0O such change of attitude
and outlook 1s possible unless
there is a bilg transformation in
our system of education both as
repards the curricula and the
n‘ethOdolo,’-yl....i.llll..l.llll.l
RSN | Edvocate fDI‘ a
curriculum thsat 1s so designed so
a8 to glve the student a good
grounding in the sources of Islamic
Law and techniques of legal
deduction, while equally acquaints
him with detalled knowledge of the
fiqh.o.n-.l"(?l;)

2. The Western Scholars have gone through pains to
find fablts with the Charigh, especially the area of
crimes and punishments, This critism, eupposes the
researcher, stems from the r ignorance of the proper
constitution of the Community. Under Tslam, the state
authority hns g duty of protecting the lives, property,
honour and intellecils of its subjects, Without this
protection 1ife would be meaningless, anarchy and chaos

wouldt mature and ruin the verv existence of the state
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itself, The strictness of the Law itself., The
strictness of the Law itself prevents a prospective
offender from venturing into crime, According to one

obsarver:

"Mie to th= harshness of this
punishment in Islam, both the

hand of the thief and the life

of the victim have been protected,
at one and the same time, and
transquility secured for all.

The executien which is done publicly
serves to set an example.”

The gim of punishirenlts under Islam, 1s to penalise the
offender for his wrong act and slso act as a deterrent
for both the offender and other members of the comnunity.

The Holy Quran nrovides thate

"Weorily the (human) Soul 18 prone
to incite evil.i.ies. "(25)

Thug, the human being cannot be trusted and left to his
whims ~nd passions, Such will only result In more evllj
he must be threntened wilith retribution for disbehaving

in order to secure peéce within the Community.

Under Islam salso, the interests of the Community

are placed hefore that of theindividual., It is not
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Justice to pllow an individual to get awey with a light
punishment and leave the community to lick its wounds,

The Holy Qurgn attests to this fact: It states;

"Tamult and oppression are worse
than slnughter................“26

According to the Commentator, Muhammad Asad,

"It follows, therefore, thet -~ in

order to be truely Islamic, a
Society must be 8o constituted
thnt every indlvidusl, man and
woman, may enjoy the minimum of
material well-being and Security
without which there can be no
human dignity, no real freedom
and, in the last resort, no
spiritual progress: for tNere. ggan
be no reel happiness and strength
in a Society that permits some of
1ts members to suffer undeserved
want while others ?ave more than
they need.. -oo" 27

It must be understocd that any attempt by one member of
soclety to grab or sttain an easy and unjustified gain 1is
looked at as a menace againat the whole Commumity, It is
for this reason that the Holy Qurtan refers to the
highway brigands ss5; “those who wage war against Allah

and His Apostle,”
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Non the less it must be borne in mind that o
state can only inflict the stern punishments after
providing for the basic standard of social Justice and
balance required for n peaceful existence amongst its

members,

That is why the nnmarried are not stonned to death
for fornication., And in the same way one who steals to
quench his need for food and drink cammot be subjected to
the punishment of cutting off, Infact all the Hudud
(offences apainst the Community) will not be inflicted
witheut the authorities making it absolutely clear, that
the culprit was fully secured against vulnerability to
commit crime, fully understood the consequences of his
act and voluntsarily decided to transgreers all bounds
of decency and morality., After such confirmation the
culprit is to bear the implications of his act and no one

is permitted to intercede for such a mischievous wretch,

The prescribed punishment nuwst then be carried out
as a means of disciplining the culprit and making him a

better member of Society,

We are all awnre of the despotic state of prison

houses and the nepative effects it breeds, The offender
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only comes ocut a "hordened! ¢riminal, having been exposed
to different shades of evil 'heasts' who spend their
time Indulging in feats of boasts as to their crimes
perpetrated. Drugs sre heard to be smuggled into the B
prisons and many takr~ to sodomy and leshianism to let

off passion,

It also traverses the lmagination that the Western
world can provoke comments about the penalties prescribed
by Islam whilst their means of punishment are not fit for
animals, Right now, In some states of the United Siates
of America, persons are executed by means of polsonous
injections, These injections sometimes take about twenty
minutes to kill off the victim, Gassez of similar import
are also common which suffocate the victim and subject him

to underscribable tortures.

These critics nlso frown against the punishment of

flogging under Islam. The say it is humillating and
below the dignity of mankind.

Under Islam flogging is carried out by learned
and plous folk who nre not allowed to raise the hand above
the shoulder, A medium whip should be used, and the victlm

of the exercise must be clothed.
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On the other hand, the westeners gllow brutal
bouts of flogging in thier Jails, According to

Maududi;

"Accordqing to the existing 1aw,

not only the court but an ordinary

. superintendent of the Jail also
is authorised to award a punishment L
of 30 stripes to a prisoner for TR
dischedience or insclence, and this ..
flogging i3 carried out by a
specialist who keeps himself ready
md £31 by regular practice snd the
canes are wetted beforehand so that
they wpv cut through the body like
a knige. ‘The convict is stripped
of his clothes and nothing but a
thin cloth wetted with tincture of

iodine 1s left to cover his

private parts, Then he is tiled down
to n tripod.seess...and the flogger
comes running froma distance and
strikes him with full force, Every
time the same part is struck so
hard that the flesh flies out like
minced meat and often the bones
become bare........."(28)

Even as late a5 the eighteenth century, the pﬁnishment
for high treason in Englahd was for the offender to be
hanged by a Scaffold, being cut down and disembowelled
while 5till alive; hin head was cut from the body and his

29
corpse divided into four quarters.( )
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As regards the issue of Islams discriminating of
the female in cases of Hudud, this is explainable by
the fact that women are biolegically and emotionally
weak, There is the always present fear that their
testimony may be directed by pity or intimidation, It
is nlso a scientific fact that women are given to
considerable mental and physical distress during periods
of menstruation and mﬂnoanSP.(Eﬁ) Thelr evidence, then,
cannot be sustalned in serious sessions such as the
Hudud which may involve the death penslty, A1l these
flaws in the woman amcunt to very possible doubt and

uncertainty which puts off the punishment of Hudud,
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